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PROPERTY DEPARTMENT

.......'~(\-, ..\ .... ..,
- I .' t' ~ i ~DOCUMENT NO. -, - '-'

DEC 2 1969FI LED _
OFFICE OF HIE CITY CLERK

SAN DIEGO, CALIfORNIA
LEA SEA G a E E MEN T-------------_. __ ._,,--------

1'--Tli1S LEASE AGREEHENT, cxccut cn this LL..}\d)' of.

by and bct veen THE CITY OF SAN DIEGO, a mun Lc i.pa L corporation in the County of

Sail Diego, Stilte of Ca l.Lfo r n La , and DEHtiIS L. L:nmSHIELD. who s e udd r e s c i[; 11162

May" Plnce, Escondido, California 92025, he r e in rd:tcr c a l l ed respectfully "CITY"

and "LESSEE" Hi.~hollt regard to number or gender, HJ.TNESSETJl:

(A) DEl1ISE: Subject to all coven ...mt s and cond i r ions he r eLna Et a r s e t out ,

CITY hereby lcn s cs to LESSEE and LESSEE Lcas os from CITY, [or the p urpo s e of

CITY and for no other usee, t ho ae c e r ta i.n premises. t cge t he r I'lith app ur t cnunc e s

thereto situated in the County of: SEll' Die[;o, St:ttl! of. C'lli fo r n ia , d csc r Ib ed

;:S £0110\11;:

1..11 t.hat: r e a l J1rC'p0r.ty o ut Lincd I.n J:cd
cons i.s t i.!ig o f D,r''.1X'OX Lma t oly 13n ac ro s
at: shown or: :ILX~rr.nIT f~1f a t t acb c.d ('l~;~:Cto

and mad e .:1 p:::rt of this ;.1gy(:;:c~~.e:u·_

(B) TERN: The tA.tr.l sha l I be thirty (30) ycar s , b::ginr:ing on the d a t e of

"~'j - !~' c.~exe cut ion of this agr cement; , end end i.ng 0:1 the LL._ cay 01' ......:.2b-r:U-bz-<-I.-_L ';::, 19.Y'---!

(C) RB:/!: LESSE)~ shel I p ay to CITY, n t th e Office of the City Tr",Jstll'cr,

City Administration Building, Comm~nity Concourse, San Diego, California 92101,

the following rent:

L For the first two year s of said term, comrnnnc t ng (10 the effective
date of this agreement, the. rent sh,1I1 !,e TEN DD!_.L\RS (::;lo.on)
per. acre per y e a r , or THml'FEN llUNTiF:Ell DOLL\RS ($1300. DO) plOr year,
payable annua l Jy in ar r e a r s w i.r h Ln FORTY--}'IVE (t,5) dc y s ,

2. For the tb i.rd and fourth years of this ag r e emcut; the ;'.m:U<I1, rent
shall b e Th'E!';l'Y -ONE PEIlCTiPT (21'7,) of l.ESSEE' S a nnua 1 ~ross incoi::e.
p.:lyAbl(, ye.'1rly in i1rrearl; ,dthin [.'OR1y-rTvE (',S) d<;ys of the ]nst
day of each year of the tCP,1 hcr/~of: PROVIDED, thot the ~inimt~~
11l1l1llfl1r0.nt '-'h1111 be TEN DOLI,,\US ($H1.I)O) per ,:cre (,r T1JIR':T:~j,:
HUNDRED DOLL/;P.5 ($130C. 00) per ye:tr. whichc'!cr amount i <, gn::~l:cr,

BeginnJng on the fi.fth ye:.:r of this :1grccrCf,nt :'::'J~l fvl: tl;~ rcr.ulindi.,r
of scld t(~):m the ~1:1n'lal l'.::ln;': fihall bf:~T~·!i.:H'fY-fI\'E PEI~CfoJ·;T (2S~~) of
LESSEE'S ant\ual gr~ss irlc01ne pnY~l!)lCyearly in ~r~e~lrs witt1il)
FORT'i"-FIV;'; (1.,5) tl:<y~ of ~h,~ 1.:st day of (;~-tch )'(;<11' of the tt:r.'01

hereof; PROVID!~D ~ tht:t (be ~\.ini.l:1Uill ur:nl!ul rent ::·h.~lj1 b~~ J.·OI~TY
DOLLi,J{S (~;40. (jO) ,'er (lCl:"~ pc·f. year or FIFl'Y-T\;O HU~iD[(EI) rOLU.:,:'j
($520e .(0) rer. ycut·, ~-,~!"tich(~'Jf~r .."1.1!~(Ht:lt t!i {:~l"t:'.:1('\.'r, '·,hLeh ~,IH.d j be
paid to c:rry qU.:117tQ.rJ.y in nd\'nnc~;, un Ct- bcfot·(~ the.: fIrst dt:y 0:;:
each qU(:i"l.'tcr, in eq1.~~~i in!']talj!i~,c!ltn :.lr:.d shi"l.l bf;' ct',~ditcll .Hgti..i..l~~;t
the c.fi1ounl: ot t\:1nt:i:ll r(~nt dUQ as dett.::nllined {!:.:corcJin3 to this
pl1.rngr.aph.
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(D) COVENANrS Mm CONDITIONS:
1. DELINQUENT RENT COMPENSATION.', In the event LESSEE fails 'to pay 'the

applicable rents WHEN DUE, LESSEE shall pay CITY,',in addition to the delinquent
rent, a sum of money equal to five ,percent (5%) of said delinquent rent. Inthe
event said delinquent rent is still unpaid after fifteen (15) days of becoming,
delinquent, LESSEE shall pay CITY, instead of said five percent, a sum of money

, '

equal to ten percent (16%) of said delinquent rent. Such additional sum or sums,
shall be deemed compensation to CITY, for loss resulting from such delinquency
including costs to CITY of servicing the de1inquen~ account. The City Manager of
CITY may for good cause waive any ,such delinquency compensation charge upor.written
application of LESSEE prior to the delinquent period. NotWithstanding the fore~
going provision for delinquent rent compensation, failure by LESSEE to pay rent
when due shall constitute a default which~ at the option of the City Manager, shall
be grounds for termination by CITY under the provisions of Section (D) 19.,

2. GROSS INCOME Mm' RECORDS. "Gross Income" as used herein shall mean
, '

all income received by LESSEE from the sale of crops produced on the premises, less
any costs incurred by LESSEE to harvest,hahdle, transport, ship, pack, ma=ket or
otherwise prepare said crops for sale after 'the harvesting thereof has been com-
pleted; also less any federal,stateandmimicipal taxes which LESSEE is required
by law to collect fro~ pUrchasers of the crops and,to remit periodically to a
governmental agency, when accompanied by a tax return or statement. 'The amount of

. .,.-

such taxes shall be shown in the accounting records maintained as required herein.
LESSEE shall maintain'accurate ~d complete records and double entry books from~ ,

which CITY can determine the nature, and amounts of income subject ,to rental per;'
centage from operation of said premises~ Such records shall show-all transactions
and shall be supported by documents of original entry such as sales slips and purchase'

- ,invoices. Said·records shall be kept by LESSE;E in the County of San Diego and shall
be available for inspection by CITY at any 'reas6na,bletime.

Not later than thirty (30) days following each year of the term,LESSEE shall_
provide CITY with a detailed statement of income and expenditure:s for the preceding
year, the amount payable to CITY and a remittance of the amount due CITY, less any
rents prepaid in accordance with Section (C) hereof. Such statements shall show all

-2-
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crops harves ted according to type, grade and quant.Ity; the price received perrum t;

(box, pound o'r other unl t. of measuremerrt ) for each tyPe and grade; the total price

for ali units; all costs incurred by LESSEEto,~rd t~e' sal~ of crops after the., '

'harvest thereof; / all other authorized deductions, except lease rental and LESSEE'S

gross incoffiebefore lease rental.
•

. ,3. MARKE."TutGAGREEHEl'lTS.,LESSEEshal.L market, all crops produced on the

premises in a manner consistent in.th the pr'oductdon of a reasonabf,e gross Lncome.

All marketing arrangements for the sale of crops produced on theprei:lises, ',:~ether

w~th co-operative or independent agencies or by direct sale to retailers or whole-

sale d~stributors, shall be subject to CI~i approva~ which,shall not be unreasonably

withheld, throughout aaf.d tenn. All marketing ag.reemerrts or transactions creating

a financial interest in a party other than.,'CITY,or LESSEEto crops produced on the

premises shall provide for revie~ and audit,by CITYof the accounting and financial

records of such party as such records relate to such agreements or tr~~sactions.

4. QUIETPOSSESSION.. LESSEE,paying tne ~aid rent ~~d perfon~ingthe

covenants and condI tions hereof, shall and may at all times during the said ter';l

peaceably ~~d Cluietly have, hold and enjoy the said premises for the purpose herein

demised. If CITYfor ~~y reason vhat.scever cannot c.eliver possession of the said

premises to LESSEEat coramencecierrt of saic.ter:n as hereinbefore specified or, if

I,ESSEEis cispcssessec. through action of a title superior to CITY'S then~~d in

-eLther of such everit,s, this lease shall not be void or voidable nor snal.l, CITYbe
I

liable to LESSEEfor ~~y loss or dama~eresulting therefro~; but there shall

dete~lined and stated in i;riting by the City ~1~~a3erof CITYa proportionate

·c.ec.1J.ction of the ~eI1-t ,c.ove·ring the pe r Lod or pe rd ods c..uring -r,.i:'ll.Cn LESSEE'is p.reverrt ed

from having the qui.et pcssession of the de:;ised pre:::ises. This provision saal.l, not

apply to~~y c.~~ages resulting fro~ CITY'S action, ~hich c.a"ages are co~pensable

as hereinafter provided, or to LESSE'E'Sright to t~r:4iIiate '..luderco:-,c.itio:ls"here,in-

after set-out.

5:rr!SURP~~ERISKS. LESSESshall not use or permit the use of saiQ
, '

~=e~ises ~O~ ~y purpds~ or pu~osea ether t!l~~the ~ilrposes for w~ici saiS p~e2ises

.. thereto, no US2 of said. ':9re:-;:is~s 3::'z.11 be, :;ac"e or ~-er:::ittec., noz- ac t s dcr;e , .\·:hic::

[.f' .- ':l ~,-
"''";''" ..'
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article which maybe prohibited by the st~~dard form of fire insur~~ce policy be,

or be permitted to be, ,kept, i'used, 0:' sold in or about s'aid premises. LESSEEshall,

at its sole cost and expense.\.comply and secure compliance With all req,uirements
, ,

of any insura'1ce_organization or, companynecessary for the rnaintenanceof reason-

able fire a'1d public liability insurance covering said premises, buildings and

appurtenances.

,6. IMPROVErENTS,REPAIH3,ALTERI\TIOHS;,LESSEZshall not makeiany

alterations or changes in the leased premises or ca~se to "be made, b~ilt or in-

stalled thereupon, any improvements and shall not alter a'1Yexisting improveme'nts., ,

except in accordance with plans ,and specifications previously subrnittedto the

City Manager a'1d approved in writing by hun. LESSEEagrees to ta~e good care of

the leased premises. fixtures and .appurtenances.ane. of all alterations. ,additions

and improvements to any of them and ma.~eall repairs in:and about the s~"e that

,maybe necessary to preserve them,in good ,order and condition (.hich repairs shall

be equal to the original vork in' respect to qua'l.L ty). and pro;nptly pay the expense

of such repairs. CITYshall not be req,uired to make any improvements. repairs or

~lterations not herein specifically req,uired. LESSEEhereby ~~ives all right to

ma.~e'repairs at the expense of CITYas provided in Section 1942 of the Civil Cc~e

of, the State of California and all rights provided for by Section 1,9;;'1',of saie.,'

Civil Code. By ent ry he~eunr::,er.LESSEEaccepts the premises as cein; in good ar,c

sani tary order , condition and repat r , and agrees on t:1.elast c.ay of t:"e ter:.1 or at

the end of a'1Yholding ave:' as provided in Section (D) 21 hereof; or on socner

tennination of this lease to surrender to CI~Ythe pre8ises w~t:"improve~entsin

the SaJDecondition as vnen receivec. or as they .nay have been P'J.t into; subject ,

however. to Section (D) 7 hereof.'

ments installec. ,oy LESSEEin accordance id th the jlrevisions, herein, a':.dnot bei.ng

a replacet,:ent or repair of any i:npro~e;nent.or Lrnpr'ovezterrt s exfst.Lng and belengi::.;

to CITY srial.L be and reaai.n the property of LESSEZ. LESSE3'shall have the r:!.~:,::t

i.'1l:i;lrOve'ilentssha.LL'<berepaired and the premises left in as good.order and cond; t:'on

-4-
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60 remove saic fixtures and in~rovemellts prior to the expiration or~~y other

termination of this- agr'eementi,CITY may remove. or sell. or destroy same at

LESSEE'S expense, ~~d LESSEE agrees to pay to CITY the reasonable cost of any

'such removal. sale' or c.estruction. together with the reasonable'cost,of repair

,._.--:-:_.,o--of-damagesto CITY'S property or improvements ,resulting. from .~uchrewoval.sal~;

ordest'ruction. Provfded, hoveve r , any of LESSEE'S fixtures or improvements ....hich.
"

for any valia. reason. cannot be removed prior to or upon-e~~iration or other

termination i-.'hich.in the opinion of the Ci t~,l,!snager,do 'not restrict or inter-

fere with the use of said premises by CITY ..or by CITY'S assigns and which do ~ot

create a hazard on said premises. may. at CITY'S option. remain on said premises

for any reasonable time. not to exceed ninety (90) days. At CITY'S option any

property. real or per90nal. not removed by LESSEE may be deemed abandoned. This

provision shall not apply to such improvements authorized under Section (D) 24 or

to avocado trees p'l.arrtedpursuant ,to Section (D) 26 .hereof.,

,8.' MECHANIC'S LIEN BOND. LESSEE snall save CITY freeano. harmless.

and indemnify CITY against all claims for labor and materials in ,connection vdth

improvements, repairs or alterations to the leased pr~1ises, ~~d the cost of, de-
, ,

fending against such clai:ns, including reasonac Le P:ttorne;{'s fees.

In the event that improvements, repairs, or alteratio::.s are-constructed or::

the leased pre8ises by other than C~TY. LESSEE shall file ,dth CITY a bone. con-

ditionec. for the payiaerrt in full of tneclai!"Gs of all'pel'sons perfor=in; labor, or

furnishing ~aterials to be used, u?on said pre~ses, in the a"c~~t of the esti~a~ee

cost of the Lmprove.aerrts , alteration, or repair as eetermined. b~'t:'1eCit;;~;.:a."la.;;er.

The bond shall be acknowLedged by LESSEE as principal a.."ld by a corpcz-at.Lonlice::sed

'by the Irisurence CO::-,;:jissionerof t:'1eState of California to t,ra.."lsactthe, bus Lne as

of a fidelity and surety Insurance company -as surety .

In the event that a lien is recorded under Chapter II of Title 4 of Part 3

of the California Code of Civil Procedure a3ainstthe leased pre~ises and.,the

lien-holc.er ,atte;nptsto pel'fect such lien' by .a Lawsu Lta.'1d !.ESSES cas :'aile':'to

. COL1:?ly~i.ti.l the req~..lire:-:erJ.ts of tais pr-ovision, thia l-=ase s~all al.:~'::::9.ticall~·~

that the Ci~y l·ra.n~::;er shall have tne .rig:'1t ~o c9ntir::..:e't~his "Le as e

-5-
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. 9. ENTRY AND IIISPECTIOir. CITY reserves and shal.L a.Lvays have the right
.. to enter said premises for. the purpose ofviewing.anQ asce~taining the co~dition

thereof, or to protect CITY'S interests in.said pre~ises or to inspect the opera-

tions conducted thereon. In the event that such ent=yor inspection by CITY dis-

.._·,-·closesthat said premises are not in a safe, healthy and satisfacto~J condition,

CITY sh~l have the right, after ten (10) days' written rioti~e to LESSEE, to have
,

any necessary maintena.~ce work done at the expense of IES3~E, and LESSEE hereby

agrees to pay pr~Dptly any and allcosts.incurred by CITY'in having s~ch necessayy

maintenance work done in order to put said 'premises in a'safe, healthy and s8;~is-'

facto~' condition. Provided, however, CITY agrees Dot to initiate any such v~rk

at LESSEE'S e~~ense, .in the event that LESSEE causes such work to be com~enced

within ten (10) days~of said notice, a.'1ddiligently pursues completion thereof .

within a reasonable time to CITY'S satisfaction. The rights reserved herein and

in Section (D) 10, fo11o\,lingshall not create any obligations on CITY or increase

obligations elsewhere in ·this lease imposed on CITY.

10. RESERVATION FOR CITY USE. CITY hereby reserves all rights, title

and interest in anY and all gas, oil,.:nine::-alsand vat er, upon io'r beneath said

leased premises. CITY shall have the right·to enter seid premises for the ?~rpose ..
·of,drililng, o~eratins a."lQmaintaining such installations as are necessary or ~e-'

I

sirable for the development of said gas, oil, mineral a."ld,rater rights or for

making repatrs to o:r developing the r::'.micipal'sen'icesof CITY of a p·.J.blic'.J.tilities

nature. CITY herebJ reserves the· right to grar.tanc use s~ch ease~ents or esta~lish

a.~d·use s~ch rights of over; under. along ~~d across said premises for ~tilities.

as it may dee::;advisable for the public.good.

Provided, however, CITY shall not urrreasonaal.y interfere ',li·th'LESSEE'S use

of said p.rezii ses or invalidate tl~e·p1,;.=-?ose:'or;..hic11 this lease' ~s Granted. anc :

any physical damages to lease i,;;prove:1ents,.LncLudLng avocado trees and a~:'ic'.J.l-

tural crops, resulting from CITY'S exercising theri3cts reserved. herein, shall be

.~om~ensatea·by CITY. Providec.,furt~e=, ~y red~cti6~ by CITY actio~ of tee net

that CITY exe r c l s e s its !"i:3~ts unc..er
:

so t[';.el'e::·y :=·e-':::';.~2St::e ':·.~a~.:er le~"'2:: C!! t.ne 1e-:;:3;;;:"3_:p:::::~.ises· -:':J a :;oi:::t at :,,:i.:.i::h

".-0-......
" ,"
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LESSEE ca~~otreasonaoly and econo;nice~ly provide ~ater to the leased prenises

. ,".

from LESSEE'S o,m wells thereon, then CITY shall reduce the amount of the minimum
. .

annual rent by an ~~ount e~u~ to. the differenqe between the cost of providing.

water fro~ LESSEE'S.wells ~~d the lowest cost of obtaining water coa~ercially,

___. auch.i reduct.Lon shall in no .event exceed the, amoun t.c.cf'. the. rent payable. _.._.,._~_..__
- .

1L ASSIGlIl·1ENT. LESSEE shall not assign this lease ,or any interest

therein, and shall not sublet'the said pre~ises or ~~y part thereof, or any right

or privilege appurtenant thereto, witho~t the prior ~Titten' consent of the City.

Manager .of CITY. A consent to one aseLgnrnerrt , subletting, occupation or ':Aseby
. .. ,

any other person shall not be deemed to be a consent to any subseq,uentassign'-

ment, subletting, occupation or use by another person, Any such assignment or

_.subletting w~thout s~ch consent shall be void, and shall, at the option of CITY,

terminate this lease. Tnis lease shall not,' nor shall any interest therein, be

assignable, as to the interest of LESSEE, by operation of law, without the ~Titten

consent of the City Manager.

12. COMPLDU1CE WITH h~W. LESSEE shall, at its sele cost.~~d ex~ense,

.comply and secure compl.Lance ~~th .all the requi rement.s .of all municipal,' county,.

state and federal author! ties nov in force, or "ihich may he reaf't.er 'be in force,

.pertaining to tele said premises, or tile operations conduc ted there?!1, and aha LL
I

faithfully observe, and secure observance '"~th, in the use of the pre;;lises,all

,municipal ordin~lces, county, state a.-:.dfederal lawS 'ar,dreGulations now in force

or vlri ch may he rear tez-be in f'or'ce, ar,c.shall.pay before de Lf.nquency all t.axes,

assessments, ani fees assessed or LevLed upon t;leLESSEE or the leased premt ses

by reason of anY buildings, structures, :nachines.a:!?pli~."cesor ot:-.eri:nprove::;e::ts

of any nature ;·,'ha·tsoever,erected , installea.:or maintained byLESSM or "0;( reason

·of the "ousiness oJ; other activi ties .of LESSEE upon or in connec ti cn 'Iii th said

deUlisei p:::-e;nises.Tne judger.lentof a;:,y court of compe tezrt,jurisdiction, or the ae.-

mission. qf LESSZE or any sub-lessee or perrnittee in any action' or proceedi~g ~sainst

: :t3ei'il or.a.---iy. of the::1 \·thet~.er CITY ce a par-ty thereto or not, that 123S2E, ·s:.;.clessee

0:"' sa1c.

shall be e.ee:nec.",odified to the exte~t necessary to'co~:.jly;throughout sale. te~.,
. . .

"",·;i ~':'1 all stat.e anrc.' fec...c ral, Lavs ::a:~rir:; j'.1ris5.ictior., a.:::-l 2.::'/ cr:G2:::',' re [;',.:1e.-:'.i. C:'; 0:'- li. v>;;::r::2:

1::;. ...·: •
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Provided, novever , in the event that any state or f'ede ra'L Law or any order, re-

'gulation or license pursua.~t thereto 'shall sUbstanti~lyinterfere ~~thLESSEE'S

right to ,":sea.'1d enjoyment of theleasedpre;';}ises, then LESSEEmay termihate this

lease upon thirty (30) days prior to ~Titten notice thereof.

13. UTILITIES. Except as othennse Provided'in Section (D) 28 hereof,

- -'-Ij;'ssEi-~ha:ll'~;d;~-and'~btai~'-;;;:ii'-~tiliti~~~d.-~the';:~;:~'i-;;~~-rt~';'~~~';;';Y~;'-c.~",------,- ----"
, ,

sirable 'for LESSEE'S use of said premi ses and all costs,' LneLud.Lng service and
•

installation charges in connectionthere"~th, shall be bOTIle by LESSEE"~th~ut_

expense to CITY therefor.

14. ASSIGNS. Tine is of the essence of each a.'1d all of the terms and

provisrons of the lease and this lease shall inure to the benefit of and be bind-,

ingupon the parties hereto and any successors of LESSEEas fully and to the er.~ent

as though specifically mentioned in each instance, and all covenants,' stip~lations

and agreements in this lease shall extend to and bind any assigns or sublessees

of LESSEE.

15. WAIVER. The liaiv~r by CITY of ar,y breach of any term, covenant, or

condition herein shall not be deemed to be a ~-aive~' of such term, covenant, or

condition, or a.~ls\lbse~uent breach of the s~ne or any other term,- covenant or

condLtien herein. The subsequent, accept ance of rent nereunde r b:r CI'I:-r· snal.l. net

be deemed to be a ;;aiver of an,l'. preceding breach b~' LESSEEof any te r::l, covenan t ,

'or cond i t,ion of this lease, other tna.'1 failure of L.o:SSEEto pay the par-t Lcul.ar

rent so accept.ed , rega!'dless of CITY' S knovl.edge of suc.i p!'ccedi:lg breach at the

time of acc ept.ance of such rent, nor saal.L a:r:y z'aiL:re on the part of CITY to

require or exact full and co.np.Let e co:-;~]liance '·l.i.t~ <:...:l;{ of t~le covenants or con-

, elitions of tbi s lease be cons t.rued as chang i.ng -such covenant, or cond.LtLcn in any

manner or to preverrt CITY f rom e:1forcing the full provt s icns ae reof,

16". !·!EIDE"R.Th.e vol.urrtary or othe r surrender of tb-i s 'lease by L=:SSES,

or a nnrtual, concellation thereof, shall not -...-ork a ',-:erger,' a.'1Q.shall at t':!e eption
" ,

of CITY, t,er:-.,inate all 0:", any existi!1g subleases, or nay , at the option of CITY,

.operate as an assigr:::1e:!t to it of any or all S;;Cl1 sue-Lease's or subtenanc t es ..
i .

:'itivr~s -. -,' -,'- -~.-- ~.,::::-'.."._'----- z'o r .1-" __ ' _

..... :. ..:...:>
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de?osite& in the United States mails,: postage prepaid, ,~~daddressed to the City

11anager, Attention Property Director, 'c; t;:{ Administra.tion Building, Co:nmuriity

Concourse, San Di,ego, Califprnia 92101. A..TJ.y notice or notices provided for by
. . , .

this lease or by law .to be :given orvae rved upon LESSEEmaybe given or served by

deposi tins; 'in the United States maj.ls. postage prepaid, a letter addressed to, '
, ,

LESSEEat the address stated in the c~mmencementhereof, or maY'bep~rsonally

ser-ved upon LESSEE(or any one of them), or any person 'hereafter .authorized by

LESSEEto receive such notice. Any notice or notices given or served as provided

herein shall be effectual ~"ldbinding for all purposes upon the principals of~he

parties so served.
"

is. IJ!PROVJ>:L. Upon receipt by CITYof written notice requesting approval

,by CITYof any act by LESSEEwhere stich apProval is required by the provisions of

this lease, failure of CITYto give .rritten notice of disapproval thereof within

thirty (30) days, or .nthin such lesser time required by reasonable necessity of,

LESSEE,shall be deemed automa.tic approval. CrI.'Yagrees not to submit such dis-

approval .Tithout reasonable cause. This provision shal.l not invalidate, or be con-

strued to invalidate in any manner, the provisions of Section (D) 15 he~eof.

, 19· P.El·1E,')IESOFCI'l'Y. Except as otherwi.se provided in Secti ons (b) 26

and. 29, in the event (a) t.aat LESSEEsnal.L def'aul,t in the perf'orraance or i\,h'ill~

ment of any coyenent or condition herein re~uired to be perfonced or ,fulfilled by

LES3~E a~~ shall fail to cure such defa~lt'~~thinsixty (60) ~ays fcllo~dnzt~e

servs.ce 0" LESSE;::of a ',,:itten net.Lee from City ,1·!anagers:gecif:v""ingtile d.ef'auLt con;«

plair;ec. of and the c.ate on ,-ThienLESSEEIS riil;nts aereunder ,,:ill be ter:ninated as

here Lnaf't.er provici.ed, 'or (b) that LESSEEscaf.L file a vo'l.unt.ar-y petition in bank-

ruptCj", or (c) that LESSEEshall be ad.judLcat.ed a bankzupt , or (d), that LESSEEsna.ll,

make a ger..ere.l aas i.grusent, for the benefit of cred.l tors , t~en CITY may at 'its cpt.i.on, 1.:ith;"

out ,further notice or demand upon' LESS2Eor upon any' pe rson cLa.Lmi.ng through LSSSEE,

iw:~ediately ca..~cel aqd terminate t~s lease ~~d,all rights of LESSEEer;c.of all pe"sc~s

cla:'=ing rights thrO:l3~1 LESSE~ or b:,"reason of IZSSE2 .in or to saic :pre,l:Jises or in or'

to f"'..i.rthe~ pcs s e s s Loa there0f. and may -:'here-c.,on enter ;.~~o~ and t ake pos s e s s Lc.; c:'" ..

0'.·-: ~":"~' -......- ....... _ ~
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defaults ~~d releasing all aforesaid claims ~o said premises ~~d ,continuing ,to ~ay

'said rent end to perform under this lease to CITY'S satisfaction, may,corrti.nue this

lease in full force. The rights and remedies of CI'rYas hereinabove set. forth, are

cumulative only ~~d shall 'in no vase be deemedto lli~t'any of 'the other provisions of

this lease or otherwise to deny to CI'l'Yany right or remedy at lai-Tor in equity ....hich,

CITYmay,have or assert a.::;ainst LESSEEunder any Lav in effect' 'at the date hereof or

which mayhereafter bcco~e effective, it being the intent hereof that the rights and

remedies of CITY, as hereinabove set forth, shall sU??lement or be in addition to or
, ,

in aid. of the other provisions' of this, lease and ofan;l right or remedy at Lawor in

equity which CITYmay have against LESSEE.

20. INSURJl.NCE.LESSEEag reea to t~'.;.eout and maintain public lia'bili ty

insurance i-rith an insurance carrier ,satisfactory to CITYto protect agafns t. loss
, .

fro1ll liability imposed-by La; for damages on account, of bodily injury, including

death resulting therefrorri, suffered or alleged to be suffered' by any person or per sons

whatsoever" resulting directly or indirectly from any act or activi ties of LESS~Eor

any person acting for LESSEEor underLESSEE'S control or direction, and also to

protect against loss' f'rom liabili tyimposed,by law for damages to any property of

any pe;son ca~sed directly or indirectly by or from acts or activities of,LESSESor

any person actd ng fo!' LESS~ or under LESSEE;' S cont rol, or di rec t Ion , Such i:r;.:bl:'c

liability end property dmJa;e, insur~~ce shall be, maintained. in iull 'force ~,d effect

during the, entire term of this lease in the anounts of not less than TiW H7jliDRSZ .'
THOUSM~DOLIJL~($200,000.00) for one person injurec in c~e acciden~,a~c not less

than FIVE~wm?3D TnOUS;lID DOLLft~S($500,000.00) 'for ~oretha:, cne person inj~re( in

one accid.ent, and not less than FtFTYTEOUSPJillDOLLA,,'=iS($50,000.00) ',,'ith respect to

any 'property damage. If LESSEEdoes not keep such Lnsurence in full' force and e,::fect,

CITYmay take out the necessary insur~,ce a.'1dpay the pre~i~~, ~'1d.the repa~cle~~

thereof shall be added to the rents due CITYoy LESSZSa.~d shall be paidass~ch

on the next cav upon whicn rent becomes due.,..(\, J.....:. Provisions of thisparasraph as to

oaintenance of insurance shall not be constr-uedvas ,li::-,itin~ in any ~',-a:.: the ext.er it

to which LZS3~~ ~ay.be"neld"res;onsible fo~ t~e paJ~ent cf'd~ages to pe~scn3 C~

-10-
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on all such legal proceedings and pay all sums .....hich CITY IDa;)'be cone liable. to pay

\

as dacages imposed upon CITY ~y law arising out of accidental bOQily injury or death
!!

suff~red, or alleged to have been suffered by ~~y person while or upon the premises

described in this' lease or upon the sidewalks or other w-ays or premises adjacent

thereto. LESSEE -further agrees to pay all sums which CITY may become liable to ];lay

as d~ages imposed upon CITY by law iesulting .from accidental injury to,' or destr~ction

of, prcpez-ty not ovned , leased,' occupd ed or used by, or in the care, cu stocly or corrt i-ol,

of, LESSEE or of CITY or of a~y employee of LESSEE or CITY. subject to the follo>~ng
conditions:

(a) This agr-eement, shall not apply to any injur-.:ror death caused by an
.employee of CITY:

(b) CITY shall not voluntarily as sume any liability or Lncurv any expenses or

settle any claims ....~thout the prior wTitten consent of LESSEE:

(c) LESSEE shall, on or before the effective date of this lease, deliver to

the City Manager of CITY, a certificate of bodily injury and property
... d~age liability insurance issued by acomp~"1Y license1 in the State of

California to transact .such business, indi.cating that: LESSEE. hasbcc.ily.

injur~' and p rope r-ty damage liability. insur221ce as reQ.uire;;:in this pro-

vision, ~~d inQicatin6 t~at t~e policy has ~een encorsed qr'~oes otheT~ise'

cover the cont.rac tuat. Iia-::;iIit~" imposed by tnis. a;reei:lent,and that t,-,e

insura"1ce company shall notify the' City 11ar-~serif said policy be ter-

minat~c. or limi tee. in 8...'"1Ynanne r prier to the. ter:;;}ination dat,e sgecifiec.

in the certificate.

DurIrig tn.::ter:Jlof .this lease, CITY shal.L'have the right to increase

minirm.t:n·insura.rlce ccve rage re(r.lire~·::ents he re Ln set out if, ,in t.he ree sor.-

able opinion of the Ci t:/ l·Ianagerof' CITY, .tile existinG insurance 'beco.nea

',

increaseci cover ages -v---:' tl1:!.nsixty (60 Y days follo",d.n,g "'.;ritt.en. notice t:1e~"eof

i .
i

by CITY.

21. expiratior .. or c:.her

at rental +- ~"'!0 ,v_ . in t~:.is lease e:-:-

c·e en - ,-
....':::.:. a;:.
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as far as applicable. Such holding over shall incluD.2 any time employed by LESSEE

in removing fixtures and improvements as herein provided, subject to the exceptions
• !,

pro'rided in Section (D) 7, t~gether with any time'employed by LESSEE to remove grow-
I " '

ing crops maturing,~thin six (6) months, but not longer .

...• _..' .~.__ .__ .,._._._22.· HOLD H.1l.R1,iLESS.. CI'rY, its agents,' officers and employees •.shall not

~~. POl' be heLd liable, for any claims. lj.abilit~es, penalties: fines or for any

daznage to the goods. properties, or effects of LESS&S or any of LESSEE 'S representatives I

~gents. employ~es, guests, licensees, invitees, patrons or· clientele or of any other

persons.whatsoever. nor for personal injuries to. or deaths of them. or any o~ them,

wQether c~used by or resulting fr9Ia any act or omission of LESSEE in or about the

leased pz-emi.se s, or any act or omission of any person or from any defect in any part

of the Leased premises •.or from any other cause or reason vhat.scever , LESSEE further

a~r~es to inde~illifyand save free and harmless CITY a.'1d its authorized a~ents, officers,

?no. emp~oyees against a.Dy of the. foregoing liabilities and any costs.and expenses incurreQ

by QITY on account of any claim or claims therefor.

23. HASTE. DAMAGE OR DESTRUCTION OF PREl·rrSES. LESSEE shall give prompt

n9tic~ to CITY of any fire, damage. flood, disease. castastioppeor any' other de-

tri!:ientaloc cvrence that may arise f ro.aany reason i-The.tsoe·...er, affecting tile Leasec :

p.~e::aises.or t.ae i~]prove:::ents, avocado trees and crops t~1ereon. LESSEE shall. not
I

vas ce or injury, ordinary vear and tea~'

or conduce any .puol.Lc or private nuisance' en the lessee. pr-e.nises ; LESSBE shall k€:ep

~!le pre::lises re ascnabIy clean and clear of rez'use and obst ruc td ons and sr..e.ll 6.islJc.se

of all garbage , trash, and rubcd sh in a D18..'"1ner sat.Lsf'ac tor-y to CITY.

If the leased premi ses are da':,agedb;...-8r!Y cause "hatever; and the da-::a.::;;e, in

tee opinion oi: tne .Cit~rHa..'1a;er, can oe repaired ","'1. th,in a re asonac l,e perdod ci: tir;~e,

not ~xc~eGi~~ TIinety (90) days, LESSEEshall be oblisatec to fo~tn:~thma}~eall repairs

an~ clear all ~eoris in oreer to restore t~e,leascd preIises to the ~o~ditions ¥~licn

exi.s ted prior to the damage or des t ruccfon , If t.ne leased premt ses shall· be p=.rt.ially

~-
is :'oct of City a r'e asonab Le ':Jeocio6 .o r

ti:::e,
:

(90 r c.a::s,
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this lease as to the land affected by such occurrence and upon clearing and remov-

ing from the leased premises a.LL debris resulting f'rom said damages, may corrtInue

lease operations on ,a limited scale •. In such event, minimum yearly rental here-

under shall be reduced on an equitable basis. In the event the leased premises

are sUbstantially d~aged or destroyed by any cause whatever, including disease,

'flood, disaster to the land or to any of the improvements thereon, including the

avocado trees, and such damage, in the opinion of the City Manager, cannot be

repaired within ninety (90) days, then LESSEE, at its option, may elect to teroi-

nate this lease entirely upon giving CITY thirty (30) days prior written notice

thereof. Nothing herein shall be construed to permit cancellation or termination

of this lease by LESS~E if the damage or destruction contemplated above is the

result of LESSEE'S negligence or international act. In the event of conflicting

opinions between CITY filldLESSBE with respect to this provision, the decision of
the City l-lanagershall bc final.

The performance of any specific oblieation to be performed by either

the CITY or the LESSEE sha.Ll, be executed during such period as the performance

thereof is not prohibited by the elements, act of God, pUblic catastrophe, war

or law or regulation of a goverrimental,body which wOL:ld render pe:rfor:nanceof

such obliGation a violation of such law or regulation, or any other cause beyond

the reasonable control of either party hereto prOVided, however, in the event

that such cause is removed to the ext~nt that s~ch performance thereof shall not

b~ excused. In the event any of the foregoing causes delay LESSEE in preparing

the leased premises during the initial three (3) years of the term of this lease,

then said term shall be extended by an ~o~~t of time equal to such delay and,

in such eve~t, the parties hereto agree to execute ~endoent to this lease for the
purpose of so extending said term.

24. IMPROVEl'IEIITS TO PRE..\lISES. During the first three years of the

term of this agreemerrt, LESSEE shall complete the following iJ:!pro'rementsto the
Lease pre.:nises:

(a) Instellatio~ of main irrigation supply line to said premises
."., at an approxtmat e cost of $6,COO.OO.

-13-



/
(b) Drilling and equip?i::::; one i~TiE;aticn well at an approxdmat.e

cost of $6,500.00, or installation of portable irrigation

pipe to upper portion of pre~ises whichever is west feasible

and economical.

(c) Renovation of resider.ce and outbuilding at ~~ approxL~ate

cost of $3,500.00.

(d) Grading and planting 3/4 mile of SaJ1ta Ysabel Creek Channel

at an approximate cost of $1,500.00 .
.,,' ", ..~

Physical locations of all such improvements she.Ll.be desi.gnated on

"EYJUBITB" attached hereto as part of t.his agree;11en',,;.All improvenents com-
i

pleted pursuant to this provision shall be subject to the approval of the City

Manager and shall be and rcr-:ain the property of the CITY.

25.' TAY~S. LESSEEshall pay and discharge ccfore delinquency: all taxes

and assessments which mayibe levied against personal property of LESSF:E?..nd against

LESSEE:'s possessory interest in said premises.

26. AGRICULTURALPRACT!CE.LESSEEagrees to uze cnly CITY-apprc.y,sd

agricultu.ral practices upon said pr-eim.ses , All husbandry and agriculture met.hods

shall be zubject to CITY'S approval. Such methods shall. LncLude, but are not

limited to, the following requirements:

(1) All pr'eparat.Lon of Land and plantin;c;s under this provt sLon s~lal..l
conform to a time schedul,e e.cceptabLe- to C;:TY. Provi.ced, hovever ,
any obligation of LESSEEunder this provision shall exrlicitly be
subject to the provisions of Section (D) 23.

(2) LESSEEshall prepare the land for r:>lan.tingin a manner consLsterrt
with good agricultural practice, taki~g max~lli~ advantage of

.: natural ..;ater sources. Such actions of LESSEEsnaLLbe perfo~~·3c.
in a manner satisfactory to the City t".anager.

(3) LESSEEshall install a drag hose, Rain Bird sprinkler head cr
other approved type irrigation syst~ of s~fficie~t size to
irrigate the acreage devoted to crop production at least once
every 28 days. The main Li.nes shall consist of either agr::'cult'.n'21
grade transite or\C~TI-approYed plastic. T~e hoses and spri~klers)
wh;ch sha.LLremain-the property" ·cif LESSEE,shall be adequat eLy
sized so as to properly distribute the vacer over said net 1.4s,,:.)].e
acreage in the required time.

(4) The avocado trees planted on s9,id pr emi.ses shall, be Lns oect.ed
and ·certified by the state Nursery Service. So.5.dtrees shall
COlliefrom nurseries p'Lanted on new gz-ound os: ~ro\)';Hi funii;::.ted
in accor-dance with state Nursery Service :reqUirements and shall
be of types approved by CITY.

-14-
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r 65) The a.pprOXimatenumber, location and type (permanent .and interplant)
of trees to be planted by LESSEE shall be as designated on the

. planting sketch attached hereto as "EXHIBIT C".

(6) Dis agreement.s as to sound husbandry and avocado culture practice shall
be submitted to a mu:tualJ.~racceptable govez-nmerrt.aLagricultural,authori ty
located in the County of San Diego. CITY and LESSEE agree to accept the
decisions of such airthor-Lty as final.'

In the event that LESSEE fails to cease or to cure any unauthorized practice

within ninety (90) days after written notice thereof CITY may immediately terminate'

this lease:

27. WATER. LESSEE may, without cost to CITY unless otherwise provided,

herein, develop and use natural water for irrigation and domestic purposes upon

the premises. Upon expiration'or other termination hereof, LESSEE agrees to leave

any wells developed Qr used on said premises wlringsaid term in good order and

condition with the casing in place and the well capped. Upor: written notification

to CITY of LESSEE'S desire'to use CITY imported water, CITY agrees to import adequate

irrigation water to said premises within one (1) year of such notification. In such

event, CITY shall pay the cost of delivery facilities to the ,property line of the

premises at a point thereon selected by CITY; LESSEE shall pay the the:n prevailing

rate for such imported water.

28. LEASE ENCUHBRANCE. LESSEE may with the written consent of the

City Manager encumber this lease, the leasehold estate, and the in~rovements

thereon to financial obligations approved by CITY for'the sole purpose of develop-

ment of the leased premises.

In the event it is desired to assign the b'eneficial interest of any deed of

trust, mortgage or other type security instrument, such assignment must first be

approved by CITY and any approved assigr:ee of a beneficial interest shall have' the

same rights and obligations under this lease as the ass i.gncr, CITY agrees not to

unreasonably wlthhold consent to assignments of the beneficial interest. crTi

fUrther consents ~d agrees that in the event said deed of trust, mortgage or other.

security type. instr~ent should at any time be in default ~~d be foreclosed, CITY

will accept the m9rtgage~ or beneficiary thereof previously approved by it as its

new tenant under this le~se with all the rights ana-privileges of the original

-15-
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LESSEE,~~d t~at in the event t~at said mortsageeor beneficiary desires to assign

this lease to its noraf.nee , and said nominee is a reputable, .qualified and f'Lnanc La.Ll.y

responsible operator in the opinion of the CITY,CITYhereby agrees that upon 'the

filing of an applicat~on for the consent to such assignment, it ~~ll give its con-

sent thereto.
O'

Anything in this lease to the contrary, not~~thstanding, CIri s~all not exercise

any remedyavailable to it for default hereof by LESSEE,unless ~~d until CITY, as
. .

a.condition precedent to such exercise, shall nave given notice to said benef~ciary

or tlortgagee, by registered or certified mail,postage prepaid, addressed as said
. .

be~eficiary or mortgagee shall from·time to time instruct CITY(or, in the'. absence
, . '. \

of such instr~ction, addressed as shOwnon said deed of trust. or mortgage), which

notice shall specify the nature ~'1dextent of said claimed default. rnereafter,

saLd beneI'Lci ery or mortgagee shall have the right and pover to cure said 'default

in the manner h?reinafter provided and ther~by cause this lease to remain in full

force and effect.

(a) If said d.efault be in the' payment of rental, taxes, insurance, premiums,

'amount;claimed under mechendcs lien on the leased premises or any ether

sum of moneyreq,uired to be paid by LESSEE,said beneficiary or mortgagee.

may ~a.y the sane to CITY, or other proper ps-ye·e Hi t~11.!"'. ni~ctJr (90-) o.ays

af't.er the ::ailing aforesaiclj if sopaicl, said default shall 'be CiJ.!'~cJ. "'r:C:.

this lease s11a11remain in full force a.nd. effect. If, after any S·J.C:1

payxent to CITY,LESSEEpays the saze to CI':'Y, or in tile e·...ent CI'l:'yvafves

defa'llt, C1:rr shall promptLy r'ef'und said payraerrt to sa.Ldbeneficiary or

mortgagee ..
(b) If ~aid. default be ot.her tioa!l specified in subpar-agrapn (a) above, CI'IY

shall not exercise' any such re.nedy iT'-',

(1) ylithin ninety (90) days after mailing af'oreaat.c, said benef'Lc Lar'y

or mczt.gageecomr.ericesf'orecLcsur'e (by judicial actLcn or .t rus tee 's

sale) oZ its ~1iortgage cr c.eec. of t.rus t ;

and

:iilisenc':;j
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in ~iting, the approval of CITY, of all prospective purchasers par-

ticipating at said fcreclosure sale other than beneficiary or mort-
!;

"gagee as to their reputation, qualifications, and financial respon-

sibility, whicn approval CITY agrees not unreasonably to withhold;

and

(4) Wi thin a reasonable time after foreclosure sale, the purchaser cures

such default, if said default is curable from'both a feasible and

practical standpoint; or if said default is not curable frcm a
f

feasible and practical standpoint, or if default is..impossible to
!cure, said def'aul,t shall be incontrovertibly deemed cured upon' such

foreclosure sale.

29. IMPROVEMENT OF CHANNEL. LESSEE shall maintain the drainage of

Santa Ysabel Creek th~ough said premises to confine the waters of said Creek and

to regulate the flow thereof within a channel of 150 feet width (measured at valley

floor elevation) and 10 feet depth (below the valley floor). LESSEE shall main-

tain the sideslopes within said channel at a minimum of four (4) feet horizontal

to each foot verticaJ.. LESSEE shaD. remove all excess material from said premises
I

and shall maintai.n the \-rorkingchannel c.lear of stockpiles and other obstruct.ion.

LESSEE shall have the right to sell excess material exc~Tated and removed from

said channel and to retain any proceeds .theref!om. All in~rovements, excavation

and general maintenance of said channel shall be subject to CITY specifications

and control throughout said term.

30. AJITI-DIS CR TI<lINATION • LESSEEshalJ. not discriminate in any manner

against any person or persons on account of race, color, creed or naticnal origin

in LESSEE'S use of said premises including, but not limited to, the providing of

goods, services ~facili ties, privileges, advantages and accommodations ,and the -

obtaining and holding of employment.

31. CONTROL BY LESSEE. Notwi thstanding the provisions of Paragraph (n)

(11) of this agreement regulating assignment of interest,the LESSEE shall nave

the right lrithout further permission to assign his interest in this agreement

once, to a corporation upon w7itten notification to CITY; The consent to the one

assignment does not viaive the requirement of approval of the City Manager of CITY
- - .for any subsequent assignment~ It, is mutually agreed that a part of the considera~ion

.-
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t , fQr the granting of this agreement is the personal qualifications of the party na~ed

herein as LESSEE and he hereby agrees to maintain active control and supervision
. ,

of the operations conducted upon the leasedpremises. Therefore, the corporation

named as assignee shall remain owned and controlled by said party at least to

tl;le.extent of fi:rty-:onepercent (51%) of the issued voting stock of said corporation.

Sale or transfer of any of said controlling stock in any manner so as to limit or.
remove control of the op~rations conduted on the leased premises fr~ said

party shall be considered an.assignment and be subject to the provisions of

Paragraph (D) (9) of this agreement. Sale or transfer of. non-controlling stock

shall be reported to CITY, giving the names and addresses of the purchasers to-

gether with the number of shares purchased. CITY shall have the right at any time

to require a report of the existing stockholders. The acquisition of any of the

issued voting stock of said corporation by an heir or beneficiary in a will of any ...
of the parties hereto; through or pursuant to probate proceedings of the court.of

competent jurisdiction may be transferred without further approval of CITY upon

written notification. Provided, however, that if such transfer removes active

management from the party named herein as LESSEE, CITY shall have the right to

approve or disapprove the manager appointed to actively manage the operations

conducted on the leased premises or said transfer shall be subject to the. provisions

of Paragraph (D) (9) of this agreement. The provisions of this paragraph shall not
.

preclude a management contract for the purpose of· operation of any or all of the

facilities on the leased premises, providing that LESSEE shall retain supervf.s ton of

the operations.

32. FIRST OPPORTUNITY TO LEASE •. For a p~riod of one year following the

expiration of this lease agreement, CITY shall not lease the premises to any person

or persons for the purposes set forth in Section A hereinabove without first offering

to lease said premises to LESSEE for such purposes upon such terms a~d Gonditions

as CITY shall decide in its absolute discretion to offer LESSEE. In the event

LESSEE rejects any. such offer made by CITI any and all of LESSEE'S rights under' this

-Paragraph 32 shall be terminated. Acceptance of such offer by LESSEE sh a'lL be made

.in writing and delivered to CITY not later than 30 days from the date of receipt by

LESSEE of CITY'S offer and in the event that LESSEE does not so accept CITY'S 'offer'

within such 30 day period LESSEE shall be deemed to have rejected such offer and any

and all of LESSEE'S rights under this Paragraph 32 shall be termina.ted. Notaing
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t_ • herein shall'be construed to grant nor shall it grant to LESSEE any right to

<

renew or extend the term of this lease.

33. ORAL REPRESENTATIONS. It is specifically unders tood and agreed

hereby that this lease contains the .comp l.et;eexpression of the who le agreement

between the parties hereto, and that there are no promises, representations,
Iagreements, warranties or inducements, neither expressed orally nor implied by

the said parties, except as are fully set forth herein and further, that this

lease cannot be enlarged, modified or changed in any respect except by written

agreement duly p~ecuted by and between the said parties.

THE CITY OF SAN DIEGO

Date

LESSEE: ",

APPROVED as to form and legality this ---!ib2=-:::&:::. day of 210v
1969. '

JOHN W. WITT, City Attorney

BY...ll./?~~:"-'C_·.....:;.~_.~.~_
Deputy

FE: jh
6-9-69
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