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'/- MENT NO.,_ 694595 ;
fIt 0 ~~_~__~_~_J~_~Q~__

OFFiCE OF THE CITY CLERK
~A~ CALIFORNIA

THIS LEASEAGREEMENT,executed th~~~ day of .,>"t:.~la.:4"-1:~=-=::;.....L._-<::::;'1965,

LEA S E AGREEMENT

by and between THECITYOF SANDIEGO, a municipal corporation in the County of
, "

San Diego, State of California (CITY), and SLOOP&WITMAN,a part~ership con- t" . "

""-;'

sisting of Paul Samuel Sloop, Henry'William 'Witman III, and Gordon Dons~n j' .:
::~::EE). who.' addr ... i. Post Offic.Box 185. SenLuieRey. Calirornia'hLi

(A) DEMISE: Subject to all covenants and conditions hereinafter set out,! ~'
, \~:'

CITYhereby leases to LESSEEand LESSEEhires from CITY, for the purpose of'~~";l

::.::::::: :;:::t::t::r:. r:t:t::b::::.C::::-::-: ..1
Diego', State of California, described as, follows: '... _ " "J

All that real property designated in'red outline on "EXHIBITA"
I

attached hereto as part of this agreement.

(B) TERM: The term shall be thirty (30) years, beginning January 1, 1966 ,

and ending December 31, 1995. '

(c) RENT: LESSEEshall pay to CITY, at the Office of the, Treasurer, Admin-

istration Building, ,CommunityConcourse, San Diego, California 92101, the' following

For the first three (3) years of said term the rent shall be THREE

THOUSANDDOLLARS($3,000.00) per year, payable in installments-of,

SEVENHUNDREDFIFTY DOLLARS($750.00) quarterly in advance, not

later than ten (10) days following the first day of each quarter;

2. Beginning January 1, 1969, for the fourth year of said term, the

rent shall be FIFTY DOLLARS($50.00) per planted acre determined as

of said January 1, 1969, or FIVE THOUSANDDOLLARS($5,000.00), which-

ever amount is greater, payable in equal installments, ,quarterly in

adyance, not later than ten (10) days following the first day of

each quarter;

,
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Beginning January it, 1970, for the remainder of said term, .the

rent shall ,beTWENTY-FlVEPERCENT(25'1.) of LESSEE'Sgross income, " ,t,',

as defined in Section (D)2, derived, from all crops produced on

. .j •• ',

'/' .:."

. : . . ."

said premises, pll\Yable to CITYyearly ,in arrears, not later than

thirty (30) dll¥s. following each cale~dar year during which such '

income is received by LESSEE;PROVIDED,' such 'rent shall not be

.>

'less than the minimumyearly rent applicable to each year follow;. ,". '. . ,~.,<~
ing January 1, 1970, which minimumrent is hereby establi",hed as

follows: ."'": ......

FIFTYDOLLARS($50.00) per planted acre per year determined,

as of January 1 of each year, or SIX THOUSANDDOLLARS

($6,000.00) per year, whichever is greater; LESSEEagrees

.. .; .
. "

-»,

:'. ,

',' . .

to Pll¥ said minimumyearly rents in equal insta1JJllents,

quarterly in advance, not later than ten J10). dll¥sfollowing

the .first dll¥ of each quarter •. j ~{fP~ ~.(P," , '
PfW ':

.' '. .~
':- .

, ,

(D) COVENANTSANDCONDITIONS:

1. DELINQUENTRENTCOMPENSATION.In the event LESSEEfails to Pll¥ the

applicable'rents when due,' LESSEEshall Pll¥ CITY, in addition to the delinquent',

rent, ~ sum of money equal to five per cent (5~) of said delinquent rent. In

the event said delinquent'rent is still unpaid a:t'terfifteen (15) dll¥S of becom-

",
',: .

"",

(

.' ~

ing delinquent, LESSEEshall Pll¥ CITY, in addition to the delinquent rent, a

sum of money equal to ten per cent (10%) of said delinquent rent. Such additional

sum or sums shall be deemed compensation to CITYfor loss resulting from such

delinquency inclUding costs to CITYof servicing the ,delinquent account. The

City Manager of CITYmB¥ for good cause. waive any such delinquency compensation

"~, charge upon written application of LESSEEprior ~o the delinquent period. Not-

withstanding the foregoing prOVision for delinquent rent compensation, failure

by LESSEEto Pll¥ rent when due shall constitute a default Which, at the option

of the City Manager, shall be grounds for termination by CITY ~er the provisions

of Section (D)19.

•
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2. (lROSSINCOMEAIIDRECORDS•. "Gross Income" as used herein shall . .'

mean all income received by LESSEEfrom crops produced on the premises; except

costs incurred by LESSEEto harVest, handle, transport, ship,' pack, market or

.otherwise prepare said crops for sale from and atter but not preceding;' the

harvest thereof; also except any federal, state and municipal taxes which

LESSEEis required by law to collect from pur chaser-a of the. crops and to remit

periodically to a governmental agency, when accompanied by' a tax return or

' ..'

.': ',."
' ..

'.....

, '.

: .

statement. The amount of such taxes shall be shown in the accounting recordS ., ' . '..

maintained as required herein.

LESSl.':Eshall maintain accurate and complete records and double entry

books trOIIl which CITYcan determine the nature and amounts of income subject

to rental percentage from operation of said premises. Such records shall show

. all transactions and shall be .supported by' documents of original entry such as i

· '

',- ..

" :
sales slips and purchase invoices. Said records shall be· available for inspection

';."
, ., '.

by CITYat any reasonable time in the City of San Diego.

Not later than thirty (30) dll¥S following each year of the term, LESSEE

shall provide CITYwith.a.detailed statement of income and expenditures for the

preceding year, the amount pll¥able to CITYand a remittance of the amoUntdue

."
.,

.i.:' .....

.,:;

'.' .

" , '..:.
, .,'

. ,",'

. ; :"~

....
. . .

CITY. Such statements shall show all crops harvested according to type, grade

and quantity; the price received per unit (box, pound or other unit of measure.-

ment) for each type and grade; the total price for all units; all costs incurred'

'.; : .. ':
· '.'

,.

by LESSEEtoward the sale of crops from and atter the harvest thereof; all other

authorized deductions, except lease rental; LESSEE'Sgross 'income before lease

rental. In the event LESSEEelects to place current crop proceeds in a revolving.' -v-

. fund with a co-operative marketing agency in accordance with. Section (D)3,'

certified evidence from the marketing' agency of the amount so placed shall

. 'accompany'the annual statement.. Current crop proceeds so placed shall not be

.considered income received by LESSEEuntil withdrawn from the fund. In the

event LESSEEholds value notes or certificates from any such co-operative agency

for proceeds of crops produced on the premises at the end of the' term or other
(

termination of this lease, LESSEEshall Pll¥ CITYtwenty-five per cent. (25i) of

the then cash value of such notes or certificates.
lI'\
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3. MARKETINGAGREEMENTS.LESSEEshall market all crops produced

on the premises in a manner consistent with ~he production of a reasonable

" ,
' .... , ,,: ,',

:,

,'" .

gross income. All'marketing arrangements for the sale 'of crops produced on ' .. '
. :' ,"

the premises, whether with co-operative or independent agencies or by direct

sale to retailers or wholesale distributors, shall be subject to CITYapproval

throughout said term. All market,ing agreements or transactions creating a

financial interest in a party other than CITYor LESSEEto crops produced on

the premises shall provide for review and audit by CITYof the ~ccounting

and financial records of such party as such records relate ,to' such agreements

or transactions.

4. QUIETPOSSESSION.LESSEE,paying the said rent and performing

the covenants and conditions hereof, shall and ~ at all times during the'

said term peaceably and quietly have, hold and enjoy the said premises for the

purpose herein demised. , If CITYfor any reason whatsoever, cannot deliver

possession of the said premises to LESSEEat commencementof said term as

, '

hereinbefore specified or, if LESSEEis dispossessed through action of a title .. '

superior to CITY'S then and in either of such events, this lease shall not be

void or voidable nor shall CITYbe liable to LESSEEfor any loss or damage

resulting therefrom; but there shall bedeterlilined and stated in writing by

the City Manager'of CITYa proportionate 'deduction of ,the rent covering the

period or. periods during which LESSEEis prevented from having the quiet posses- "

sion of the demised premises. This provision shall not apply to any damages

resulting from CITY'S'action, which damages are compensable as hereinafter

provided, or to LESSEE'Sright to terminate under conditions hereinafter set

, "out. :.' .. .' ;

' .. '

' ... '.
, ,.

,

" ,"
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5. LNSURAlfCERISKS. LESSEEshall not use or permit the use of said

:premices ('or any purpose or purposes other than the purposes for ~lhich said

:premi:;es are hereby leased. Unless included within said purposes or necessarily

incidental thereto, no use of said premises shall be made or permitted, nor acts

done, which would increase the' existing rate of insurance upon any CITYbuildings.,
.,hich may now or hereafter be located thereon, or ,",hich wou.J.dcause a cancellation

of 'any in~urance policy' covering said buildings, or any part thereof, nor shall

any article ~'lhichrtJJ:J¥ be prohibited by the standard form of fire insurance policy

be, or be permitted to be, kept, used, or sold in or about said premises. , LESSEE

-shall, at its sole cost and, expense, comply and secure compliance with all require-

ments of :my insurance organization or companynecessary for the maintenance of

z-easonabj» fire and pUblic liability insurance covering said premises, buildings

and appur- .enances ,

6. :aI1PROVEMENTS,REPAIRS,ALTERATIONS.Lessee shall not make any alterations

or change.s in the leased premises or cause to be made, built or installed there-

upon, any improvements and shall not alter any existing improvements, except in

accordance with plans and specifications previously submitted to the City Manager

and approved in writing by him. ,LESSEEagrees to take good care of, the leased

premises, fixtures and appurtenances, and of all alterations, additions and

improvements to a:ny of them and make all repairs in and about the same that ma:y'

.be necessnry to preserve them in good order and condition (which repairs shall be

equal to ',;he original work in respect to quality), and promptly pa:y the expense

of such r,!pairs. CITYshall not be required to make a:ny improvements, repairs

or altera';ions not herein speCifically required. LESSEEhereby waives all right

to make rt!pairs at the expense of CITYas provided in Section 1942 of the Civil

Code of the State of California and all rights provided for by Section 1941 of

said Civil Code. By entry hereunder, LESSEE'accepts the premises as ~eing in

good and sanitary order, condition and repair, 'and agrees on the last da:y of the

term or at the end, of a:ny holding over as provided in Section (D)2l hereof, or on
, I

sooner termination of this lease to sUi'render,to CITYthe premises with improvements

in the same condition as when received or as they ma:yhave been put into; SUbject,

however, to Section, (D)7 hereof.

-5-
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7. REJ.\lOVALOF IMPROVEMEl'l"'TS.CITYagrees that all fixtUres and

improrements installed by LESSEEin accordance with the pJ::ovisions herein,

and n)t being a replacement or repair of· any improvement or improvements
,- '

exist Lngand belonging to CITYshall be and remain the property of

LESSE~. LESSEEshall have the right to remove said fixtures and improve-

ments prior to expiration or any other termination at LESSEE'Sown expense,

provi-ied that any damage'to 9ITY'S property or improvements shall be

repai:~ed and the premises left in as good order and condition as "Then

LESS~~took possession of the leased premises. In the event LESSEEdoes

not so remove said fixtures and improvements prior to the expiration or

any other termination of this. agreement, CITYmay remove, or sell, or

destroy same at LESSEE'Sexpense, and LESSEEagrees to pay to CITYthe

reasonable cost of 'any such removal, sale or destruction, together with

the rl}asonable cost of repair of damages to CITYIS property or improve-

ments re"sulting from such removal, sale, or destruction. Provided,

however, any of LESSEE'Sfixtures or improvements Which, for 'any valid

reason, cannot be removed prior to or upon expiration or other termination

Which, in the opinion of the City Manager, do not restrict or interfere
r. "lith the use of said premises bYlCITYor by CITY'S assigns and which do

not create a hazard on said premises, may, at CITY'S option, remain on

said premises for any reasonable time, not exceeding ninety (90) days.

At CI':'YI S option any property, real or personal, not removed by LESSEE

may be deemed abandoned. This provision shall not apply to such improve-

ments authorized under Section (D)24 or to citrus trees.planted pursuant

to Se,~tion (D)26 hereof.

-6-
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B. MECHANIC'SLIENBOND. LESSEEshall save CITYfree and harmless,

and indemnify CITYagainst all claims for labor and materials in connection
I.

'ivith ::.mprovements,repair or alterations to the leased premises, and

the cost of defending against such claims, including reasonable Attorney's

fees~

:n the event that improvements, repairs, or alterations are con-

structed on the leased premises by other than CITY, LESSEEshall· file

. with CITYa bond, conditioned for the payment in full of the claims of

all p(,rsons performing labor, or furnishing materials to be used, upon

said J,remises, in the amount of the estimated cost of the improvement,

alterl~ion, or repair as-determined by the City Manager. The bond

shall be acknowledged by Lessee as principal and by a corporation

licem:ed by the Insurm ce Commissioner of the State of California. to

trans~ct the business of a. fidelity and surety insurance cpmpanyas

suret~·.

In the event that a lien is recorded under Chapter II of Title 4
of Part 3 of the California Code of Civil Procedure against the leased

pre6i~es and the lien-holder attempts to perfect such lien by a lawsuit

and LISSEEhas failed to comply with the requirements of this provision, -

this Lease shall automatically terminate five (5) days a.:f'ter service

of sun mons in such lawsuit upon CITY;provided, however, that the

City II anager shall have the right to continue this lease in full force .

. ; and effect by notifying LESSEEin 'f.dting of his election to do so. ,

-7-
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9. ENTRY k~DINSPECTION. CITY reserves and shall always have ~he righ~ ~o

en~"r said premises for ~he purpose of viewing and ascer~aining ~he con-

di~Lon thereof, or to protect CITY'S interests in said premises or to

ins?ect ~he operations conducted thereon. In the event that such entry

'or Lnspection by CITY discloses that s~id premises are not in a safe,

healthy and sa~isfactory condition, CITY shall have the right, after , '

r· •

ten (10) days written notice to LESSEE, to have any necessary mainte-
# i .

nance work done at the expense of LESSEE, and LESSEE hereby agrees to

pay promptly any and all costs incurred by CITY in having such necessary

main~enance work done in order to put said premises in a safe, healthy

and satisfactory condition. Provided, however, CITY agrees not to i~i- I,,'~.. .

tia'te any such work at LESSEE'S expense, in the event that LESSEE' causes
I..-.

SUC') work to be commenced wi thin ten (10) says of said notice, and dili-
.~"

!
[:,
.'
: ~.

gen:ly pursues completion thereof within a reasonable time to CITY'S satis-
r :,: ,

(,::

fac';ion. The rights reserved herein and in Section (D)lO, following, ;',. '

shall not create any obligations on CITY or increase obligations elsewhere: j' ...
i ..
I," "
I~";;'

I~...., '

in this lease imposed on CITY.

10~' RESERVATION FOR CITY USE. CITY hereby reserves all rights, title and

interest in any and all gas, oil, minerals and water, upon or beneath said

leased premises. LESSEE shall have the right to develop and use natural !.; .
, ". ",
i.

watar on the leased premises for purposes of this lease, but it is ex-

pressly agreed that said water shall be used only on the leased premises.-------Upon expiration or other termination hereof, LESSEE agrees to leave any ;I;
, 0
!. "

wells developed or used on said premises during said term in good order

and condition with the casing in place and the well ,capped., CITY shall
, .

have the right ~o enter said premises for the purpose of drilling, opera-

ting and maintaining such installations as are necessary or desirable for
, ,

the development of said gas, oil" mineral and water rights or for making

rep;lirs to or developing the municipal services of CITY of a public util-

itills nature. CITY hereby reserves the right to grant and use such ease-

men':s or establish and use such rights of over, under, along and across ,, ,

said premises for utilities, as it may deem advisable f,?;:, the pUblic good.
------~~--:--------~---~-~--~~'..::--------:.-::' ~::"- ,:". --''''..§'""",,-

,
i ,
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Provided, however, CITYshall not unreasonably interfere with LESSEE'Suse of

said premises or invalidate the purpose for which this lease is granted and

any physical damagesto lease improvements, including citrus trees and'agricul-

tural crops, resulting from CITY'Sexercising the rights reserved herein, shall

Provided, further, ~ reduction 'by CITYaction 'of

• I. ,"

J. i -; ,
:.'.:.:, ,'.

"'.: :'

: . " '

be compensatedby CITY.
...."

. ;..

the net usable acreage of said premises for 'citrus production, shall automatically , "

..~--,
", '

result in a proportional reduction of the minimumyearly rent due CITY.
--'--c---~

11. ASSIGNMENT..LESSEEshall not assign this lease, or any interest

therein, and shall not sublet the said premises or any part thereof, or any
.....

right or privilege appurtenant thereto, without the prior written consent of

the City Managerof CITY. ,A consent :to one assignment"subletting, occupation

or use by any other person, shall not' be deemedto be a consent 'to any subsequent

assignment,subletting, occupation or use by another person.

.' . ,-

:',..
" '

.( ,',-
'.' .. ",J:.

"--' .
.' .. I'

" ..

Any such assignment,',:',," ';':< ',d1··

'I' •

, , ,or subletting without such consent shall be void, and shall, at the option of ...
'.-"

'CITY, terminate this lease. This lease shall not, ,nor shall any interest therein,'

be assignable, as to the interest of LESSEE,by operation of law, without the " ', ,

written consent of ,the City Manager. . : ", .... :

....
12. ' COMPLIANCEWITHLAW.LESSEEshall, at its sole cost and expense,

, complyand secure compliancewith' all the requirements of all municipal, county,'

state and federal authorities now'in force,'or which m8¥ hereafter be in force,

pertaining to the said premises, or the operations conducted thereon, and'shall

faithfully observe, and secure observance with, in tb.e use of the premises, all"

municipal ordinances, county, state and federal laws and regulations nowin

force or which m8¥ hereafter be in force, and shall pa;ybefore delinquency all

taxes, assessments, and fees assessed or 'levied upon the LESSEEor the leased

;.

.. ' ".-'

t,';

\;premises by reason of any buildings, structures, machines, appliances or other

improvementsof any n~ture whatsoever, erected, installed or maintained by LESSEE

or by reason of the business or other activities of LESSEEupon or in connection

with said demised premises. 'The jUdgementof any court of competent jurisdiction,

or the admission of LESSEEor any sub~lessee or permittee in any action or pro-

ceeding against them or any of them, whether CITYbe a party thereto or not, that

'i

-9-
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LESSEE, sublessee or permittee has violated any such ordinance, law or regulation
, , I

in the use of said premises shall be conclusive of that fact as between CITYand

LESSEE. This lease shall be deemedmodified to the extent necessary to comp:l¥,
" ,.;,.....

throughout said term with all state and federal laws having jurisdiction, and

any order, regulation or license pursuant thereto and 'any marketing agreement or

'order under the authority of law. ,Provided, however, in the event that any state
'"

or federal law or any order, r~gulation or license pursuant thereto shall sub-

, ,

, I

stantial:l¥ interfere with LESSEE IS right of use and enjoyment of the leased

premises, then LESSEE may terminate this lease upon thirty (30) days prior

." .',

written notice thereof.

13. UTILITIES. 'Except for such installations or utilities as CITY
, .

herein express:l¥ agrees to provide, LESSEE shall order, obtain and P8¥ for all

utilities, and service and installation charges in connection therewith.
, \

" ,

14. ASSIGNS. ,Time is of the essence of each and all of the terms and ,

provisions of the lease and this lease shall, inure, to the benefit of and be

binding upon the parties hereto and any' successors of LESSEE as fully and to
i

the extent as though specifically mentioned in each instance, and all covenants;

stipulations and agreements in this lease shall extend to and bind any assigns . Ie,

or sub-lessees of LESSEE.

15. WAIVER.The waiver by CITY of any breach of any term, covenant :or

,condition herein shall not be deemedto be a waiver of such term, ,covenant, or

condition, or any SUbsequentbreach of the same or any other term, covenant or·

condition herein. The'sUbsequent acceptance of rent hereunder,by CITY shall

not be deemedto be a waiver of any preceding breach by, LESSEE' of any term,

covenant, or condition of this lease, other than failure of LESSEE to P8¥ the

particular rent ,so accepted, regardless of CITY'S knowledge of' such preceding

breach at the time of acceptance of such rent, nor shall any failure on the part

of CITYto require or exact full and complete compliance with ~, of the

covenants or conditions of this lease be construed as changing such covenant or

condition in any manner or to prevent CITY from enforcing, the full provisions

hereof.

. -10-
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16. .MERGER.The voluntary or other surrender of. this lease by LESSEE,

or a mutual cancellation thereof, shall not work a merger, and shall at the

option of CITY, terminate all or any existing subleases, or may, at the option

of CITY, operate as' an assignment to it ~~ any or all such sub-leases or
. ;

subtenancies.

. 17. CO~'TROLANDADMINISTRATIONOFLEASE;NOTICES. Control and adminis-
. ',

tration of this lease is under the jurisdiction of the City Manager of CITY

as to CITY'S interest herein and any communication relative to the terms or

conditions or any changes thereto or any notice or notices provided for by this

lease or by law to be given or served upon CITYmS¥be given or served by letter

deposited in the United States mails, postage prepaid, and addressed to the

City Manager, Attention Property Director, City Administration Building, Community'

Concourse, San Diego, California 92101. Any notice or notices provided for by

this lease or by law to be given or served u'pon LESSEEmay be given or served by

depositing in the United States mails, postage prepaid, a letter addressed .to

LESSEEat .the address stated in'the commencementhereof, or may be personally. . .. ..
, ,.. :

. served upon LESSEE.(or any one of them), or any person hereafter authorized by
..i' .

LESSEEto. receive such notice. Any'notice or notices given or served as provided'

herein shall b~ effectual and .binding for all purposes upon the principals of

the parties so served.

" ,....

18. APPROVAL.Uponreceipt by CITYof written notice requesting approval

. by CITYof any act by LESSEE-w~eresuch approval is required by the provisions;:'

of this lease, failure of, CITYto give written notice of disapproval thereof

within thirty (30) dS¥s, or within such lesser time required by reasonable. .
necessity of LESSEE,shall be deemed automatic approval. CITYagrees not to

submit such disapproval without reasonable cause , This pr'ovision shall not

invalidate, 'or be construed to invalidate in any manner, the provisions of

Section (D)15 here~f.

19. REIo1EDIESOF CITY~ Except as otherwise provided in Sections (D)26 and

, 29, in the event (a) that LESSEEshall default in the performance or fulfillment

of any covenant or condition herein required to be performed or fulfilled by

LESSEEand shall fa.il to cure' such defa.ult within sixty (60) days following

-11-
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the ser/ice on LESSEE of a written notice from City Manager specifying

the deflult complained of and the date on which LESSEE'S rights hereunder

will be terminated as hereinafter provided, or (b) that LESSEE shall file

a voluntary petition in bankruptcy, or (c) that LESSEE shall be adjudi-

cated a bankrupt, or (d) that LESSEE shall make a general assignment for
t.,

the benefit of creditors, then CITY may at its option, without further

notice or dema?d,upon LESSEE or upon any person claiming through LESSEE,

immediately cancel and terminate this lease and all rights of LESSEE

and of all persons claiming rights through LESSEE or by reason of LESSEE
/

in or to said premises or in or to further possession thereof and may

thereupon enter upon and take possession of said premises and expel LES-

SEE and all persons so claiming rights thereto. Provided, however, if

more than one party is named as LESSEE herein, any named LESSEE who has

not filed a voluntary petition in bankruptcy, and has not been adjudicated

a bankrupt, and has not made a general assignment for benefit of creditors,

upon cUPing all existing defaults and releasing all aforesaid claims to

said prc,mises and continuing to pay said rent and t.operform under this

lease tCI CITY'S satisfaction, may continue this lease in full force. The

rights and remedies of CITY as hereinabove set forth', are cumulative only

and shaJ.l in no wise be 'deemed to limit any of the other provisions of this

lease OI' otherwise to deny to CITY any right or remedy at law or in equity ,

whi'ch CITY may have or assert against LESSEE under any law in effect at the

date hereof or which may hereafter become effective, it being the intent

hereof that the rights and remedies of CITY, as hereinabove set forth,

shall supp.Lemerrtor be in addition to or in aid of the other provisions of

this leese and of any right or remedy at law or in equity which CITY may

have agcinst LESSEE.

, "
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20. INSU1~.N(E. LESSEE agrees to take out and maintain pUblic liability insur- l'

ance with an insurance carrier satisfactory to CITY to protect against loss

from liability imposed by law for damages on account of bodily injury, in-

cluding death resulting therefrom, suffered or alleged to be suffered by

any person or persons whatsoever, reSUlting directly or indirectly from

':'12-
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any act or activities of LESSEEor any person acting for LESSEEor under

LESSE:'S ~ontrol or direction, and also to protect against loss from liability

ilr.posed b.r law for damages to 'any property of any person caused directly or

indirectl;r by or from acts or activities of LESSEEor any person acting for

LESSEEor ~~der LESSEE'S control or direction. Such pUblic liability and

property ,lamage insurance shall be maintained in full force and effect during

the entir.! term of this lease in the amounts of not less than THOHUNDRED
, ,

THOUSAND]lOLLARS($200,000.00) for one person injured in one accadent , and not

less than FIVE HUNDREDTHOUSJUlDDOLLARS($500,000.00) for more than one person

injt~ed ill one aCCident, and not less than FIFTY THOUSANDDOLLARS.($50,000.00)
\'1ith r-espect to any property damage. If LESSEEdoes not keep such insurance 'in

full forcl: and effect, CITYmay take out the necessary insurance and pay the

. premium) lend the repayment thereof shall be added to the rents due CITYby

LESSEEand shall be paid as such on the rext day upon which rent becomes due.

Provision:: of this paragraph as to maintenance of insurance shall not be

construed as iimiting in any way the extent to which LESSEEmay·be held respon-'
"

sible for the payment of ,damages to persons or property resulting from his

activities or the activities of any person or persons for which he is otherwise

responsible.

During the term of this lease, LESSEEagrees to defend in the name of;

and on behalf of, CITY, all claims or suits for damages and all .fixed costs

and interE:st on all such legal proceedings and pay all sums which CITYmay

become liable to pay as damages imposed upon CITYby Law arising out of accidental

.bodily injury or death suffered, or alleged to have been suffered, by any person

while or upon the premises descr~bed, in this lease or upon the sidewalks or other

ways or premises adjacent thereto. LESSEEfurther agrees to pay all sums which

, CITYmay become liable to pay as damages imposed upon CITYby law resulti-ng

from accde.ent.al, injury to, or destruction of, property- not, owned, leased, occupied'

or used by) or in the care, custody or control of, LESSEEor of CITYor of any

employee ',f LESSEEor CITY, subject to the following conditions:

-13-
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(a) T:1.Lsagreement shall not apply 'toany injury or death caused by

any employee of CITY;

(b) CITY shall not voluntarily assume any liability ,or incur any ex-

penses or settle any claims withou't the prior written consent of

LESSEE;

(c) LE:;SEE shall, on or before .the effective date of this lease, de-

li-fer to the City Manager of CITY, a certificate of bodily injury ,

an,l property damage liability insurance issued by a company licen-

se- l in the State of California to transact such business, indica-,
L .. '

tillg that LESSEE has bodily injury and pr-oper-ty damage liabi:Hty ,'..... ;
'i... , .....

innurance as required in this provision, and indicating that the

policy has been endorsed or does otherwise cover the contractual

liability Imposed by this agreement, and that the insurance com- 1. ','

pany shall notify the City Manager if said policy be terminated

or limited in any manner prior to the termination date specified '.,.. r"

in the certificate.
-v-", ',

DUPing the term of this lease, CITy'shall have the right to in-

crllase the minimum insurance coverage requirements herein set out ;', .

if, in the reasonable opinion of the City Manager of CITY, the

ex:~sting insurance becomes inadequate, due to any cause; LESSEE

agr-ees to take out' and maintain such increased coverages within

sixty (60) days following written notice thereof by CITY.

21. HOLDING OVER. Any holding over after the expiration or other termina-

tion of said term for any cause shall be deemed a tenancy from month

to month, at the rental then'in existance under this lease immediately

preceding said expiration or termination, and shall otherwise be on the

terms alld conditions hereof so far as applicable. Such holding over

shall include any time employed by LESSEE in removing fixtures and

improvelientsas herein provided, subject to the exceptions provided in

Section (D)7, together with any time employed by LESSEE to 'remove grow-

ing crops maturing within sk (6) months, but not longer.

-14- ."~
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22. HOLD HARMLESS. CITY, its agents, officers and employees, shall not be,

nor be held liable, for any claims, liabilities, penalties, fines or

fo~ any damageto the goods, properties or effects of LESSEE or any of

LESSEE'.; representatives, agents, employees, guests, licensees, invitees,

patrons or clientelle or of any other persons whatsoever, nor for personal

injurie; to, or deaths of them, or any of them, whether caused by or re-

sulting from any act or omission of LESSEE in or about the leased premises,

or any act or omission of any person or from any defect in any part of the

leased premises or from any other cause or reason whatsoever. LESSEE

further agrees to indemnify and, save free-an4'harmless CITY and its

authcz-Lzed agents, officers, and employees against any of the foregoing

liabili'cies and any costs and expenses incurred by CITY on account of any

claim 0.:' claims therefor.

23~ HIISTE, lAMAGE OR DESTRUCTION OF PREMISES - FORCE MAJEURE. LESSEE shall

give pnompt; notice to CITY of any fire, damage, flood, disease, catastrophe

or any -rthen detrimental occurrence that may arise from' any reason what-
; ,

soever affecting the leased pI'emises, impI'ovements, citI'uS trees and

cr-ops t nez-ecn , LESSEE shallfo~ts'Qm~tto be committed any waste OI'injury,

.oI'dinar:rwear and .tear excepted, or conduct any public OI'pr.ivate

nuisance on the leased premises; LESSEE shall keep the premises reason-.

ably clean and cleaI' of refuse and obstructions and shall dispose of all

garbage, trash and 'rubbish in a satisfactory manner and in accordance with
, .

good husband-like practices.

If the leased premises are damaged by any cause whatever"and the damage

can be :~epaired within a reasonable period of time, not exceeding ninety

(90) dars , LESSEE shall be obligated to forthwith make all repairs and

clear a.'.ldebris in order to z-estor-e the leased premises to the conditions

'Ihich e:dsted prior to the damage or destruction. If the leased premises

shall be partially.damaged by any cause whatever, including flood, freeze,

disease or any catastrophe. either to the land, to the citrus trees or im-

provemcnts thereon, such as to render a portion of the leased premises

-15-
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unlErOJ.'1tdie or unfit for citrus production and such damage is not repairable
'within a reasonable period of time, not exceeding ninety (90) days, LESSEE
shall have the right to partially cancel this lease as to the land affected'

, "

by such occurrence 'andupon clearing and removing fram the leased premises
,

all debris resulting fram said damages, may continue lease operations on a
limited scale. ,In such'event, minimum yearly rental hereunder shall be reduced
on an equitable basis. In the event the leased premises are substantially
da.maeed or destroyed ,by any cause whatever, including disease, flood, disaster
to the land or to any of the improvements thereon, including the "citrus trees, '.:'

and such damage cannot be repaired within ninety (90) days, then LESSEE at its
option may elect to terminate this lease entirely upon giving CITY thirty (30)
days prior written notice thereof. Nothing herein shall be construed to permit
cancellation or termination of this lease,by LESSEE if the damage or destruction
contemplated above is the result of LESSEE'S negligence or intentional act. : ,

The performance of a:ny specific obligation to be performed by either the
CITY or the LESSEE shall be executed during such period as the performance,

thereof is not prohibited by the elements, act of God, public catastrophe, war,
or law or ~egulation of a ,Governmental body which would render performance of,

,'such obligation a violation of such law or regulation, or any other cause beyond
the reasonable control of either party hereto provided, however, in the event

" ,

that such cause is removed to the extent that such obligation can be reasonably
performed, then such performance thereof shall not'be excused. In the event any

of the foregoing caUses delay LESSEE in preparing the,leased premises during the
initial three (3) years of the term of this lease,' then said term shall be extended
by an amount of time equal to such delay'and, in such event,'the parties hereto
agree to execute an amendme~t to this lease for the purpose of so extending said ,

term.

-16-
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24. AUTHORIZED IMPROVEMENTS AND RENT CREDITS. LESSEE shall be allowed credits
against rents due CITY up to certain maximum amounts in return for the performance
by LESSEE of such improvements as specified herein; such respective credits are to
accrue upon completion of each of said respective improvements by LESSEE to the
satisfaction of CITY which satisfaction will not be unreasonably withh~ld. Physical
locations of all such improvements shall be a~'designated on Exhibit "B" attached
hereto as part of this .agreement. Those improvements hereby.authorized for rent
credits shall consist as follows:

(a) Primary irrigation distribution system including 3,000 feet of 8 inch steel
line with risers and valves and feeder·lines. Maximum credit allowed:
Actual cost 01'.$28,840.00,whichever is less;

(b) Replacement and.repairs to pumping plant, filter plant and electrical'
services on Stanley Trussell wells. Maximum credit allowed: Actual
cost or $4,600.00. whichever is less;
Repair to Stanley Trussell dwellings and buildings.' Maximum credit
allowed: Actual cost or $2.500.00. whichever is less;

' ..'.
.. (c)

(d) 11elland pumping equipment for domestic water supply. Maximum credit
·allowed: Actual cost or $3.000.00. whichever is less; :-',

. ,.'

: :"(e) Fencing and leveling. Maximum credit allowed: 'Actual cost or $3.000.00 •
.whichever is less. ~,-

'(f) Drilling cost of new well to supplement Stanley Trussell well~'" .
y1ilOH:'S.Maximum credit allowed: Actual cost or $4.500.00, whlchever is .' '..
less. . ., .:'. ..'

;:;~S all~.~';;S;:;)';:;;;'ll'$"'.4~~£,t
. Upon verific~d appro~al by City 'Manage~Y of the foregoing im-' :.:' :,:

provements and of LESSEE'S expenditures therefor. the rent payments due by LESSEE
to CITY shall be appropriately and from time to time credited~ an amount equal in . ;.

all events to the .aggregate total amount of such approved expenditures; provided •.
however, that such.credits. pursuant to this provision shall in no case exceed a
total accumulated credit ot$46,440.00. Any cost or expense of the'foregoing

. ~improvements in excess of said accumulated sums of $46,440.00 shall be borne .and
'paid by LESSEE and shall not be deductible ·from•.nor credited against. rent pay-
ments due CITY from LESSEE •. All improvements completed pursuant to·this provisi~n. . ,\( .

. ~. . -17·,
.' ;
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25. TAXES. LESSEEshall p~ and discharge before delinquency) all taxes

and assessments which m~ be levied against personal property, of LESSEEand

against LESSEE'Spossessory interest in said premises.

26. AGRICULTURALPRACTICE.'LESSEEagrees to, employ and maintain CITY

approved a.,r.rricultural practices upon said premises. All husbandry) agriculture

and citri,culture methods shall be subject to CITY'Sapproval. Such methods

shall include) but are not limited to the following requirements:

(1) All preparation of land and plantings under this provision shall
, ' ,

'"

conform to a time schedule set forth in Exhibit "c" attached and

incorporated herein. Provided) however) any duty of LESSEE'under
, "

this provision shall explicitly be sUbject to the provisions of

Section (D)23.

(2) ,LESSEEshall prepare the land for planting in, a careful and

husbandlike manner consistent with the irrigation system required • i.

and the availability of water.

(3) , LESSEEshall install a drag hose type irrigation system of sui"ficient
. " .' '. -,

size to irrigate the acreage devoted to crop production at least

once every 28,d~s. The main lines shall consist of either agricultural

j,"

grade transite or approved plastic. ' The laterals shall be of approved ' '

plastic. ,The hoses and sprinklers') which shall remain the property of

LESSEE)shall be adequately sized so as to properly distribute the water
. .', .

over the said net usable acreage in the required-time.

(4) The citrus trees planted on said,premises shall be inspected and

certified by the State Nursery Service as being free of citr~

'nematode. Said trees shall come!'rom,nurseries planted on new ground

,or ground fumigated in accordance with State Nursery Service require-

ments.

(5) The root stock of trees for permanent planting shall be of the Troyer

variety. The root stock for interplant (or temporary) trees shall be

of the trifoliate variety. Seed tor permanent and interplant root

stock shall come!'romtrees approved by the State Nursery Service as

being usable for seed purposes.

-18- -,(_ .. _ ..
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(6) Scion shall be of the Valencia variety and of a'nucellar strain
such as "Olinda Valencia", "Campbell Valencia", or "Frost" nucellar
Valencia. Buds for such Valencias shall come, either directly or

, ,

indirectly, from parent trees 'registered by the St~te Nursery

(7)

Service.
, ,',,~~~~~$7?£Ud~et.

LESSEE shall plant ~s than 180 trees per usabJ.~ of ' , d "
which one-half (1/2) thereof shall be temporary trees of the
type and variety set forth in (5) and (6) above. The trees shall
be planted according to the attached sketch marked Exhibit "D".

(8) ,Disagreements as to sound husbandry and citriculture practice shall
be submitted to a mutually acceptable Governmental agricultural
authority located in the County of San Diego. CITY and LESSEE
agree to accept the decisions of such authority as final.

Failure of LESSEE to cease or cure any unauthorized practice'within
,ninety (90) days after written notice thereof shall be grounds for immediate
termination of this lease.

27. OPrION TO RE-LEASE. CITY agrees to notify LESSEE in writing not less
than sixty (60) days preceding expiration of the lease of its intention to
either continue or discontinue use of the premises for citrus production. In

the event CITY desires to continue such use of the premises, LESSEE shall have
the option to re-lease upon terms and conditions mutually satisfactory to both

, J

:..

parties. Such option shall be exercised by written notice' not less than thirty
(30) days preceding expiration of this lease.

/' 28. WATER. LESSEE may" without cost to CITY unless otherwise provi~ed
, herei~, develop and use natural water for irrigation ,and domestic purposes 'upon

the premises. In the event such natural water,becomes depleted or is in
evidence of becoming depleted, LESSEE shall notify the CITY in:writing thereof
and CITY shall, within one (1) year, import adequate water to the premises.
CITY shall pay the cost of delivery facilities to the property line of the
premises. LESSEE shall pay the then prevailing rate for such ,imported water.
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29. LEASE ENCm~CE. LESSEE may encumber this lease. the leasehold
estate. and the improvements thereon to secure financial obligations which
LESSEE may incur solely for development of the leased premises. No encumbrance
shall be valid without the prior written approval of the City Manager. >.

In the event it is desired .to assign the beneficial interest of any

deed of trust. mortgage or other type security instrument. such assignment
I

must first be approved by CITY and any approved assignee of a beneficial
interest shall have the same rights and obligations under this lease as the
assignor. CITY agrees not to unreasonably withhold consent to assignments of
the beneficial interest. CITY further consents and agrees that in the event
said deed of trust. mortgage or other security type instrument should at any

" ."
time be in default and be foreclosed. CITY will accept the mortgagee or bene-
ficiary thereof previously approved by it as its new tenant under. this lease
with all the rights and privileges of the original LESSEE. and that in the
event that said mortgagee or beneficiary desires to assign this lease to its
nominee. and said nominee is a reputable. qualified. and financi~ responsible.
operator in the opinion. of the crn. CITY hereby agrees that upon the filing of

..
.'

an application for the consent to such assignment. it will give. its consent
thereto.

Anything in this lease to the contrary. notwithstanding. CITY shall not ..
exercise any remedy available to it for default hereof by LESSEE. unless and

until CITY. as a condition precedent to such exercise. shall have given notice
to said beneficiary or mortgagee. by registered or certified mai+. postage·
prepaid. addressed as said beneficiary or mortgagee sh~ll from time to time
instruct CITY (or. in the absence of such instruction. addressed as shown on
said deed of trust or mortgage). which notice shall specify the nature·and
extent of said claimed default. Thereafter. said beneficiary or mortgagee
shall have the right and power to cure said default in the manner hereinafter
provided and thereby cause this lease to remain in full force and effect. '

\.

-20-

•



t
)

(a) If said default be in the pa.ymentof rental, taxes, insurance

premiums, amount claimed under mechanic's lien on the leased

premises or any other sum of moneyrequired to be paid by_

LESSEE,said beneficiary or mortgagee may pay the same.to CITY,
L

or other proper payee l'I'ithin ninety (90) days after the mailing.
. ..

aforesaid; if so paid, said default shall be cured and this lease

shall r~main in full force and effect. It, after anY such pa.yment
, ,,'

. -.

to CITY,LESSEEpays the same to CITY,or in the event CITYwaives

default, CITYshall promptly refund said pa.ymentto said beneficiary

or mortgagee.

.: .

(b) , If said default be other than specified in subparagraph (a) above,

. t,

CITYshall not exercise any such remedy if:

(1) .Within ninety (90) days after the mailing aforesaid, said

beneficiary or mortgagee commencesforeclosure (by'judicial

. action or trustee's sale) of its mortgage or deed of trust;

and

.Such foreclosure be prosecuted with reasonable diligence,;

and

.(3) Prior thereto, 'said beneficiary or mortgagee shall first have

obtained, in writing, the approval of CITYof all prospective

purchasers participating at said foreclosure sale other than

beneficiary or mortgagee as to their reputation, qualifications,

and financial responsibility, which approval CITYagrees not .

unreasonably to Withhold; and.

(4) Within a reasonable time after foreclosure sale, the purchaser

thereat cures such default, if said default is curable from

both a feasible and practical standpoint; or if said default is

not curable from a feasible and practical standpoint, or if

default is impossible to. cure, said default shall be incontrover-

tibly deemedcured upon such foreclosure sale.

-21-
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30. OPrIONTOLEASEADJOININGPARCEL.In the event that CITYacquires

possession on or before July'l, 1971,··of that'certain fifteen (15) acre parcel

of land adjoining the premises herein leased, whi,ch said adjoining parcel is

shownhatched on "EXHIBITA",hereof, then LESSEEshall have the option to lease

said adjoining parcel from CITYfor a period of thirty (30) years beginning on

the date of such possession by CITYor within thirtY(30) days thereafter. Such

lease shall be consistent with th~ covenants and conditions of this agreement,

excluding Section (D), Sections (D)24 and 30 and all exhibits attached hereto.
...

Such option shall be exercised by written notice to CITYwithin thirty (30)

days following CITY'Swritten notice that it has acquired possession of said

. "

parcel.

31. INPROVEMENTOFCHANl'mL.,LESSEEshall improve the drainage of Santa

Ysabel Creek.through said premises so as to confine ,the waters of said Creek

and to regulate the flow thereof Within a ,channel of 150 feet width (measured

at valley floor elevation)., LESSEE,shall excavate said channel in two phases.

The first phase shall be to a depth' of five (5) feet below the valley floor for

the entire length of said channel within said premises and shall be completed

within the first two (2) years of said term; the second ph~e' shall be to a

maximumdepth of ten (10) 'feet, below the valley floor and shall be completed

within eighteen (18) months following completion of said fir~t phase , LESSEE

shall maintain the sideslopes within said channel at a minimUmof three (3) feet

horizontal, to each foot vertical. LESSEE'shall remove all excess material from, ' .

said premises and shall maintain the working channel clear of stockpiles and .

other obstruction. LESSEEshall have the right to sell ,excess material excavated

and removed from said channel and to retain any proceeds therefrom. ' All improve-

merrt, excavation and general maintenance of said channel shall be subject to

cr:J:'[ specifications and control throughout said term.

-22-
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32. ORALREPR,.ESENTATIONS.It is specifically understood and agreed hereby

that this lease contains the 'complete expression of the whole agreement between

the parties hereto, and that there are no promises, representations, agreements,

'....arr:::.nties or inducements , neither expressed orally nor implied by the', said
-.

parties ,except as are fully set forth herein, and further, that this lease

cannot be enlarged, modified or changed in any respect except by written agree-,
ment duly executed by and between the said parties.

,Dated: ,THE CITY,OFSANDIEGO~' ,"

"~'" ~. ... .
By , /
~~City Manag.er > ,

LESSEE:

APPROVEDas to form and legality this d-7~~ of 'J.fi&~, ,
1965 •.

, 'EDlvARD T. BUTLER ,

DSB:km
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Time Schedule

l1arch 1. 1966:

Hay 1. 1966:

August 15. 19661,'

December l~ 1966:

" .'

, "

. l

,.....

.: I

"." .

'EXHIBIT C

Ground shall be ready to plant with exception
of mar~ing tree locations.

Trees shall be planted and a workable irrigation
system in service for basining of trees.

:' .

A permanent irrigation system acceptable to
CITY shall be installed including pumps and
main lines.

The frost protection equipment agreed between
the parties to be necessary at that time shall
be installed ~' '
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