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"FLAT RATE LEASE

THIS LEASE AGREEMENT is executed by and between THE CITY OF

SAN DIEGO, a municipal corporation, hereinafter called

BERT VERGER

"CITY" and A '

I.

‘II.

" " hereinafter called "LESSEE".

‘DEMISED PREMISES. . CITY hereby leases to LESSEE and

LESSEE leases from CITY all of that certain real property
situated in the City of San Diego, County of San Diego,
State of.California, described and delineated on Exhibit
"A" attached hereto and by this reference made part of
this agreement Said real property is hereinafter
called the "premises". Exact legal description will

be attached subsequent to execution of this lease and
marked Exhibit 1lA.

A. PERMITTED USE. Said premises are leased to LESSEE

only for the purposes of operation and maintenance
of a Grade "A" Dairy and for such other related or
incidental purposes as may first be approved in
writing by the CITY and for no other purpose.

B. OBLIGATION TO DILIGENTLY USE. LESSEE covenants to

’ use said premises for the above-specified purposes
and to diligently pursue said purposes throughout-
the term hereof.

C. ' RELATED COUNCIL ACTIONS. By the granting of this
‘ lease, the City Council of The City of San Diego

is not obligating itself with regard to any other
discreticnary action relatlng to development or
operation of said premlses. Such dlscretlonary

action includes, but is not limited to, rezonings,
variances, environmental clearances or any other
governmental agency appreovals which are required.

TERM OF AGREEMENT.

A, COMMENCEMENT AND TERMINATION. The term of this
agreement shall be Twenty-three (23) vears
commencing on the date of execution hereof by
CITY.



SURRENDER OF PREMISES. At the expiration or
earlier termination of this lease, LESSEE shall

‘execute, acknowledge and deliver to CITY, within

five days after written demand by CITY, a valid
and recordable quitclaim deed covering all of the

- leasehold premises free and clear of all liens and _
-encumbrances. :

EARLY TERMINATION. Either party shall have the

right to terminate this agreement upon cne (1)

year's written notice thereof to the other party.

In the event the CITY elects to terminate this
agreement CITY agrees to pay to LESSEE the unamortized
(undepreciated) value of the buildings and structures
installed by LESSEE pursuant to IV, B8, Development

of this agreement. Said unamortized (undepreciated)
value shall be determined by the straight line method
of depreciation over the entire lease term.

IITI. CONSIDERATION

A'

RENT. The rent during the entire term of this

agreement is payable to the Office of the City Treasurer

monthly in advance beginning on the effective date
hereof. For the first five vear period of this

‘agreement, the monthly rent shall be ONE THOUSAND TWO

HUNDRED FIFTY DOLLARS {($1,250.00). The rent for

‘the remaining term of this agreement.shall be payable

monthly in advance and shall be adjusted. upward or down-
ward at the expiration of each five-vear period, -
according to the following method of computation:

3
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The. rent for the five-year perlod following each adjustment
skall be determined by multlplylng the rent which is

effective immediately prior to said adjustment by the

"Adjustment Figure" established in the method outlined
in the following paragraph, provided that the increases
shall not exceed 7%.

The "Adjustment Figure" used to adjust the rent as

" specified above shall be established by d1v1d1ng the

"Current Index: by the "Base Figure".

The "Current Index“ shall be a three month average of

- index figures published by the Bureau of Labor Statistics.
Consumer Price Index (CPI) for the Los Angeles/ Long

Beach area. The three months to be used to establish
said average shall be the fourth, fifth and sixth
calendar months preceding the adjustment date. When a
similar CPI is available for the San Diego -area, 1t may -

.be substltuted.

‘The "Base Flgure“ shall be- a three month average of

index flgures from the same source as established above
and using the fourth, fifth and -sixth calendar months
preceding the date of execution of this agreement.

Example: Current Index iZl :
‘ 'Base Figure ~ 110 = 1 10 (Adjustment
- ’ . Flgure)

Effective Reht x 1.10 = Adjusted Rent

In the event the CPI for the Los Angeles/Long Beach/or

San Diego area, "All Items", is no longer. published,

- the index for the adjustment date shall be the one

reported in the U.S. Department of Labor's Comprehenalve
Official Index most nearly answering the foregoing
descrlptlon of an Index for the San Diego area. If an
index is calculated from a base different from the base-
period 1967 = 100, the base figure used for calculating
the adjustment percentage shall first be converted

under a formula supplied by the Burezu.

If the abovemdescrlbed Department of Labor indexes are
no longer published, another index generally recognizad
as authoritative shall be substituted: by agreement of

- the parties. If the parties hereto are unable to agree

within 60 days after demand by either party, a substitute »
index will be selected by the Chief Officer of the San ‘

Francisco Regional Office of the Bureau of Labor Statistics
or its successor. : :



Notwithstanding the publication dates of the index, the
- effective date of the rent adjustment is at the expiration
of each five year period. Until said rent adjustment
can be reasonably determined by index publication, -
LESSEE shall continue to make rental payments pursuant
to this lease at the same rent in effect during the
- preceding rental period. Upon determination of the
rental adjustment, overpayments of rent shall be credited
"to the LESSEE'S rental account and underpayments of
rent shall be immediately paid to the CITY.
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DELINQUENT RENT. 1In the event LESSEE fails to pay the
applicable rents when due, then LESSEE shall pay CITY,
in addition to the delinguent rent, a sum of money

equal to FIVE PERCENT (5%) of said delinquent rent;
provided, however, in the event said delinquent rent 1is
still unpaid after fifteen days of becoming delinguent,
then LESSEE shall pay CITY, instead of said FIVE PERCENT
(5%), a sum of money equal to TEN PERCENT (10%) of said
delinguent rent. It is the intent of this provision
that CITY shall be compensated by such additional sums
for loss resulting from rental delinqguency including
costs to CITY of servicing the delinquent account. The
City Manager, at his option, may for good cause waive -
any such delinquency compensation. required herein, upen
written application of LESSEE. ‘

INSPECTION OF RECORDS. Whenever CITY desires to inspect
the records and accounts of LESSEE in order to determine
LESSEE'S compliance with the terms of this agreement,
CITY shall have the right at all reasonable times to
inspect any records pertinent to the subject under
study. LESSEE agrees to cooperate 'in such inspection
and to make the pertinent records available to CITY at
LESSEE'S place of business in the City of San Diego.

DEVELOPMENT AS ADDITIONAL CONSIDERATION. LESSEE agrees .
as additional consideration to develop the leased '
premises in accordance with the City—-approved Development
Plan described in Section IV, B 8, Development of this '
agreement. : S - :
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1V.. COVENANTS AMD CONDITIONS.

A. CITY COVENANTS.

1. Quiet Possession. = LESSEE, paying the said rent and per-
FTorming the covenants and agreements herein, shall and may
at all times during the said term neaceably and quietly
have, hold and enjov the said premises for the term hereof.
If CITY for any reason whatsoever cannot deliver possession -
of the said premises to LESSEE at the commencement of said
‘term as hereinbefore specified, or if LESSEE is dispossessed
through action of a title superior to CITY'S, then and in
either of such events, this lease shall not be veoid or
voidable nor shall CITY be liable to LESSEL for any loss
or damage resulting therefrom, but there shall be determined
and stated in writing by the City Manager of CITY a pro-
portionate reduction of the rent covering the period or
periods during which LESSEE is prevented from having the
quiet possession of all or a portion of the denised
premises. o

2.  Right to Assisn and Sublet. When in the opinion of the
Tity Manager, and subject to the approval of the City _
Council whencver required, if it is deemed consistent with
the best interests of the CITY, LESSTE may assign this
lease or any interest therein and may sublease any portion
thereof to an assignee or sublessee who has, in the opinion
of City Manager, the financial capability and overall conm-
etence to successfully operate the assigned or subleased
prenises. The consent of the City ilanager and/or City .
Council will not be unreasonably withheld. This lease and
any interest herein shall not be assignable by operation '
of law without the written consent.of the City !Manager.
Any or all of the following actions will be considered
trafficking in the leasehold which is not a permitted
activity under this contract and will be -considered as
contrary to the CITY'S best interests: : '

a. Assignment or sublecasing by LESSEE for a consideration
in excess of a reasonahle return on the actual value
of the LESSEE'S installed improvements and/or services
rendered. ' ' :

b. Subleasing of the primary function of the lease or suh-
leasing of a major portion of the lcasehold. -

c. If CITY has been notified in writing of the existence
 of a trust dced or mortgage securcd by the leasehold,
CITY agrees to give the trustee oOr beneficiary notice
of any sublease or assignment prior.to CITY'S approval .
thereon. :
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d. . Approval of any assignment OT sublease shall he
conditioncd upon Assignee OT Sublessce agreeing in
writing that they will assune the rights and.obtiira-
tions therchy assigned oT suhleased and that ther
will keep and perform all covenants, conditions and-
provisions of this agreenent which are applicable
to the rights acquired.

Right.to Encumber. CITY does hereby consent and agree
that LLGGNL may cncunber this lecase, its leaschold estate
and its improvements thereon by deed of trust, morttage,
chattel mortgage or other security type instrument to

"assure the payment of a promissory note oT notes of the
'LESSEE. CITY further agrees that in the event said deed

of trust or mortgage or other security type instrument
should at any time be in default and be foreclosed or

~transferred in licu of foreclosure, the CITY will accept

the mortgagee OT beneficiary thereof, if reputable,

~qualified and financially responsible, such as a State

or Federal regulated financial institution, as its

new tenant under this lease with all the richts, privileges
and duties granted and imposed in this lease contract.

In the event said mortgagee OT beneficiary desires ‘to
assign this lease to its noninee, if nominee is a renutable,
qualified and financially responsible perscn in the opinion
of CITY, CITY hereby agrees that upon the filing of an
application for consent to. such assignment, CITY will give
jts consent thercto. - : .

B. LESSEE COVENANTS.

Affirmative Action. LESSLEE agrees to take affirmative.
action to improvc employment opnortunities of minorities
and women. I/hen applicable, LESSEE agrees to abide by

the Affirmative Action Progran for Lessces as it now exists
or is hereafter anmended. A copy of the progran, cffective
as of the.date of this asreement, is on file in the Office
of the City Clerk as Docunent No. 746205 and by this refer-

ence is incorporatcd ‘herein. Minorities are presently

defined as ‘lexican-American, Black, Filipino, American
Indian and Asian/Oriental. The goal of this progran shall
be thc attainment of the employment of minorities and-
wopen in all areas of employment in a total percentage of
enployncnt approxinately equal to the total level of ninor-
ity and wonen enployment as established by the CITY £for its
Affirmative Action Progran ecach year. o



Compliance with Law., LESSEL agrees, at its sole cost .
and expensc, to comply and securc compliance with all the
requirements now in force, or which may hereafter be in
force, of all municipal, county, state and federal authori- -
ties, pertaining to the said premises, or the opcrations
conducted thereon, and to faithfully observe and secure
compliance with, in the use of the premises, all applicable
county.and nunicipal ordinances and state and federal :
statutes now in force or which may hereafter be in force,
and to pay before delinquency all taxes, assessrents, and
fees assessed or levied upon the LESSEE or the leased
premises including the land and any buildings, structures,
machines, appliances or other inprovcments of any nature
whatsoever, erected, installed or maintained by LESSCE or

by reason of the business or other activities of LESSEEL 'upon

or in connection with the leased premises. The judgment of
any court of conpetent jurisdiction, or the admission of
LESSEE or any suhlessece or permittec in any action or pro-
ceeding against them, or any of them, whether CITY be a

party thereto or not, that LESSEE, sublessce or permittee

has violated anv. such ordinance or statute in the use of
the premises shall he conclusive of that fact as between
CITY and LESSEE. ‘

Construction/Alterations. .LESSEE agrecs not to construct
or install any buildings or structures on said premises or
otherwise improve or alter said premises in any manner
except in accordance with plans and specifications pre-
viously submitted to the City Manager and approved by him
in writing. LESSEE shall not make any major structural or

~architectural design alterations-to approved buildings,
i structures or improvements installed on said premises.
' except in accordance with plans and specifications pre-

viously approved in writing by the City HManager.. This
provision shall not limit or set aside any obligation of
LESSEL under this lease to ‘maintain said premises in a
decent, safe, healthy and sanitary condition, including
structural repair and rcstoration of damaged or worn
improvements. CITY shall not be obligated by this lease
to make any improvements or alterations to said premises
or to assume any cxpense therefor,

Construction Bond. LESSEE agrees to file with CITY,

prior to commencenent of any construction performed upon
the prenises a faithful performance bond in the arount of
100% of the construction costs of the work to be performed.
Said bond may .be in cash or may be a corporate surety bond
satisfactory to CITY or in a combination of both. Said
bond shall insurc that the construction commenced by

LESSEE shall be completed in accordance with approved plans,

or at option of the CITY, that the uncompleted construction
be removed and the premises restored to a condition satis-
factory to CITY. The surety bond will be filed with CITY
and any cash used as a part of the bond may be deposited
with CITY to be held in trust for the purpose spccified
above or may be placed in an escrow or other trust approved
by CITY.. Upon application by LESSEE, CITY may waive this

-~ 8. =
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requirement to file a bond. In the event that LESSEE

fails to file any such required bond, this lease may be

terninated by CITY.

Development. LESSEE agrees to develop the leased premises
Th accordance with the General Development Plan approved

by the City Manager and filed in the Office of the City
Clerk. To the extent applicable to the proposcd develop-
ment, said plan shows the design, materials of construction,
elevations and colors of all structures, the plot plan of
all structures and ahove-ground improvements, the uses of
all facilities, the schecdule of development, the estimated
construction costs and financing plan and such other factors
as are necessary or desirable in the opinion of the City

Manager. The City Manager or his designec shall have the

authority to authorize changes to the plan provided that.
the basic concept nay not be modified without City Council
approval and a document evidencing any approved changes -

shall be filed in the Office of the City Clerk.

Indennity. LESSEE agrees that CITY, its agents, officers
and empioyees, shall not be liable for any claims, alleged
liabilities, penalties, fines or for any damage to the
goods, properties or effects of LLESSEL, its suhlessees '
or representatives, agents, empluyees, guests, licensces, -
invitees, patrons or clientele or of any other person
whonsoever, nor for personal injuries .to, or .deaths of -
any persons, whether alleged to have been caused by or
resulting from any acts or omission of LESSLE or its
sublessees in or about the leased premises, Or any act or
onission of any person or from any defect in any part of
the leased premises or from any other cause .

or reason whatsoever. LESSEL agrees to indemnify and save
free and harmless CITY and its authorized agents, officers,
and employees against any of the forecoing alleged '
liabilities and any costs and expenses incurred by CITY
on account of any claim or claims therefor. o

Insurance Coverace. DRuring the entire term of this lease,
LESSEE agrces to procure and maintain public liability
jnsurance which names CITY as an additional insured with
an.insurance company satisfactory to CITY licensed to do _
business in California to protect against loss from liabil-
ity imposed by law for damages on account of bodily injury,
jncluding death thercfrom, suffered or allered to be C
suffered by any person or persons whomsoever, resulting
dircctly or indirectly from any act or activities of CITY .
or LESSEE, its sublessces or any person acting for CITY,




.or LESSEE or under its control or direction, and also to

protect against loss from liability imposed by law for

damages .to any property of any person caused directly or

indirectly by or from acts or activities of -CITY, or

LESSEE, or its sublessees, or any person acting for CITY

or LESSEE, or under its control or direction. Such public

~damage and public liability insurance shall also provide

for and protect CITY against incurring any legal cost in

defending claims for alleged loss. Such public liability

and property damage insurance shall be maintained in full

 force and effect during the entire term of this lease in the

amount of not less than ONE MILLION AND NO/100 DOLLARS
($1,000,000.00)

COMBINED SINGLE LIMIT LIABILITY. LESSEE agrees to submit a

policy of said insurance to the CITY on or before the effective

date of this agreement indicating full coverage of the contractual

liability imposed by this agreement and stipulating.that the

‘insurance company shall not terminate, cancel or limit said

policy in any manner without at least thirty days prior written

notice thereof to CITY. If the operation under this agreement

results in an increased or decreased risk in the opinion

of the City Manager, then LESSSEE agrees. that the minimum

limits hereinabove designated shall be changed accordingly

upon request by. the City Manager. LESSEE agrees that provisions

of this paragraph as to maintenance of insurance shall not :

be construed as limiting in any way the extent to which the

LESSEE may be held responsible for the payment of damages

to persons or property resulting from LESSEE'S act1v1t1es,‘

. the activities of its sublessees or the activities of any

person or persons for which LESSEE is otherwise responsible.

LESSEE also agrees to procure and maintain during the entire
term of this lease, a policy of fire, extended coverage

and vandalism insurance on all permanent property of an -
insurable nature located upon the leased premises. Said _
policy shall name the CITY as an additional insured and shall
be written by an insurance company - satisfactory to CITY .
licensed to transact business in the State of. California

and shall be in an amount Suff1c1ent to cover at least: 100%
of the replacement costs of said property. - LESSEE agrees to
submit a certificate of said pollcy to the CITY on or before
the effective date of this lease. - Said policy shall contain
a condition that it is not to be terminated or cancelled
without at lease thirty (30) days prior wr;tten notice to
CITY by the insurance company. LESSEE agrees to pay  the
premlum for such insurance and shall require that any
insurance proceeds resulting from a loss under said policy
are payable jointly to CITY and LESSEE and said proceeds
shall constitute a trust fund to be reinvested in rebuilding
or repairing the damaged property or said proceeds may be

- 10 -



disposed of as specified in Section IV, 16, Waste, Danage
or Destruction, hereof; provided, however, that within
the period durlng whlch there is in ex1stence a mortgace
or deed of trust upon the leasehold, then and for that
period all policies of fire ‘insurance, extended coverage
~and vandalism shall be made payable jointly to the
nortgagee or beneficiary, the named insured, and CITY,

and shall be disposed of 301nt1y by the partles for the
f0110w1ng purposes:

. a. As a trust  fund to be retained bv said mortgagee or
beneficiary and applied in reduction of the debt
secured by such mortgage or deed of trust with the
excess remaining after full payment of said debt to

be paid over to LESSEE and CITY to pay for reconstructlon,

repalr, or replacenment of the. danaged or destroyed
improvements in progress payments as the work is
perforned. The balance of said proceeds shall be paid
to LESSLE. SRR :

Provided, further however, nothing herein .shall
prevent LESSEE, at its option and with the anproval -
“of said mortga"ce or bencficiary, from filing a =~
faithful performance bond in favor of said mortgagee
or benef1c1ary and CITY in an amount equlvalcnt to-
said insurance proceeds in lieu of surrendering said
insurance proceeds to said mortgagee or bene£1c1ary,
and CITY.

b. In the event that‘this lease is terminated by mutual
: agreenment and said improvenients are not reconstructed,
Tepaired or replaced, the insurance proceeds shall bhe’
JOlntly retained by CITY arnd said mortgagee or henefi-
- ciary to the extent necessary to first dlscharoe the
debt secured by said mortgage or deed of trust and
then to restore the premises in a neat and clean
condition. Said mortgagee or benmeficiary shall hold
the balance of said proceeds for CITY and LESuEL as
thelr 1nterests may appear. . :

LESSEE:ag:ees1to increase the 11mits'pfuliability when, in -
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13.

the opinion of CITY, the value of the inmprovements covered
is increased, subject to the availability of such insurance
at the increased limits, LESSEL agrees, at his sole
expense, to comply and secure compliance with all insurance
requircments necessary for the maintenance of reasonable
fire and public liability insurance covering said prenises,
buildings and appurtenances. :

‘Labor and Materialmen's Bond. LESSEE agrees to save CITY

Trce and harmiess, indenniry it against all claims for labhor
and materials in connection with improvenents, repairs or
alterations to the leased nremises, and the cost of defending
against such clains, including reasonable attorney's fees.
In the event that inprovements, repairs or alterations 2are

constructed on the leased premises by other than the CITY,

and a lien is filed, LESSEE agreces to file with CITY within

'five days a bond sufficient to pay in full all claims of
.all persons seeking relief under the lien. The bond shall

be ackowledged by LESSEL as principal and by a corporation

satisfactory to CITY licensed by the Insurance Commissioner
of the State of California to transact the business .of a

fidelity and surety insurance company as surety. '

Legal Proceedings., LESSEL agrees that should it become
necessary for CL1Y to commence legal proceedings to collect
rent, recover possession, or enforce any other provision of
this lease, the prevailing party will be entitled to legal
costs in connection therewith, including reasonable attorney's
fees as determined by the court. The parties agree that the.
law of the State of California shall be used in interpreting
this lease agreement and will govern all disputes under this'.

‘lease agreement and will determine all rights and obliga---
“tions hereunder.. Pcrsonal service either within.or without

the State of California shall be sufficient to give’personal.
jurisdiction to any court in which an action is filed for
litigation of rights under this lease agreenent. .

Maintenance. LESSEE agrees to assume full responsibility -
for the operation and maintenance of said premises through--.
out the term hereof without expense to CITY unless otherwise
specified herein, and to perform all repairs and replace-
ments necessary to maintain and preserve said prenises in
a.decent, safe, healthy and sanitary condition in a manner
satisfactory to CITY and in compliance with all applicable
laws. LESSEL agrees that CITY shall not be required to
perform any maintcnance, repairs or services or to assune
any expense not specifically assumed herein in connection
with said premises and LESSEE hereby waives all rights to .
make' repairs or to cause any work to be performed at the
expense of CITY as provided for in Sections 1941 and 194

of the California Civil Code. : _ o
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Nondiscrimination. LESSEL agrees not to discriminate in -
any manner against any person oTr persons on account of

‘race, marital status, sex, religious creed, color,

ancestry, national origin, physical handicap or medical
condition in LESSCE'S use of the premises, including,
but not limited to, the providing of goods, services,
facilities, privileges, advantages and acconnodations,
and the obtaining and holding of employnent. :

Utility Costs., LESSEL agrces to order, obtain and pay :
For all utilities and service and installation charges in

connection therewith. All utilities installed by LESSEE

shall be installed underground , if.practical.

Waste, Damape or Destruction. LESSECE agrees to give
notice to the CITY of any fire or other damage that may

“occur on the leascd premises within ten days of such fire

or damage. LESSEL agrees not to commit or suffer to be

‘committed any waste or injury or any public or private

nuisance, to keep the premises clean and clear of rcfuse
and obstructions, and to dispose of all garbage, trash .
and rubbish in 2 manner satisfactory to the CITY. If the
leased premises shall be damaged by any cause which puts
the premises into a condition which is not decent, safe,
healthy and sanitary, LESSEE agrees to make or cause to

be made full repair of said damage and to restore the
prenises to the condition which existed prior to said .
damage, or LESSEE agrees to clea: and.rerove from the lease
prenises all debris resulting from said damage and rebuild:
the prenises in accordance with plans and specifications
previously submitted to the CITY and approved in writing -
in order to replace in kind and scope the operation which
existed prior to such damage. S . S

LESSEE agrces that preliminary steps toward performing
repairs, restoration or revlacement of the premises shall
be commenced by LESSEE within thirty days and the required.
repairs, restoration or replacenent shall be completed
within a reasonablec time thereafter. CITY nay deternine
an equitable deduction in the minimum annual rent require-
ment for such neriod or periods that said premises are
untenantable by reason of such danage.

RESTRICTIVE CONDITIONS

17.

Administration and Motices. Control and administration
oF this lcase is under the jurisdiction of the City lManager
of CITY as to CITY'S interest hercin and any comnunication
relative to the terms or conditions or any changes thereto
or any notice or notices provided for by this leasc or by

.13 .
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2

law to be given or served upon CITY may be given or served

by registercd letter deposited in the United States mails,
postage prepaid,-and ‘addressed to the City Manager, Attention
Property Director, City Adninistration Building, 202 "C"
Street, San Diego, California 92101. Any notice or notices
provided for by this lease or by law to be given or served -
upon LESSEL, Mortgagee, Trustee. or Reneficiary may be

given or.served by depositing in the United States mails,
postage prepaid, a letter addressed to said LESSLCE at the
leased premises or at such other address designated in
writing by LESSECE, fortgagee, Trustee or Beneficiary or

may be personally served upon them or any person hereafter
authorized by them to receive such notice. Any notice or
notices given or served as provided herein shall be :
effectual and bindins for all purposes upon the princinals
of the parties so served upon personal service or forty-eight
hours after mailing in the manner required herein.

City Approval and Consent. The approval or consent of the

CITY, wherever Tequired in this agreement, shall mean the
approval or consent of the City Manager unless otherwise

specified, without need for further resolution by the City

Council. :

Fminent Domain. In the -event the leased premises or any
part thereof shall be taken for public purposes by condem-
nation as a result of any action or proceeding-in eminent’
domain, then the interests of CITY and LESSEE (or

. Beneficiary or Mortgagee if there is a Trust Deed. or

Mortgagee then in effect), in the award and the effect of
the taking upon this lease agreement shall be as follows:

a. In the event of such taking of bnly a part of the

leased premises, leaving the remainder of said
premises in such location and in such form, shape
and size as to be used effectively and practicably in
the opinion of CITY for the conduct thercon of the
operations permitted hereunder, this lease shall"
terninate and end as to the portion of the leased
- premises so taken as of the date title to such
portion vests in the condemning authority, but shall
continue in full force and effect as to the portion
of the leased premises not so taken and from and after
such date the contract rent, or.in the event there 1is
a ninimun rent specified herein, then the minimum rental
required by this lease to be paid by LESSEE to CITY -shall
be reduced in the proportion to which the value of the ’
leased premises so taken bears to.the total value of
the demised premises; provided, however, CITY shall
"have the right, with the consent of LESGLE, to
substitute like adjacent property and maintain the
rent schedule without diminution, '
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b. In the event of the taking of only a part of the leased
prenises, leaving the remainder of said prenises in such
location, or in such form, shape or reduced size as to
render thc same not effectively and practicably usable,
in the opinion of CITY, for the conduct thereon of the
operations pernitted hereunder, this lease and all
right, title and interest thereunder shall ccase on the

date title to said premises or the portion thereof so
taken vests in the condemning authority. :

Cc. In the event the entire leased premiscs are so taken,
this leasc and all of the right, title and interest _
‘thereunder shall cease on the date title to said premises
so taken vests in the condemning authority.

d. In the event of any taking under Subparagraphs a, b, or
c, hereinabove, the only portion of any award of conpen-
sation which shall be paid to LESSEE shall be the fair
market value of LESSEL'S interest in the improvements
placed upon that portion of the leased premises which
are taken by the condemning agency. It is the intention
of this provision that LESSEE shall not in any condemna-
tion receive any bonus or penalty by reason of LESSEE'S
contractual rights in connection with the property
condenned. ‘

e. Notwithstanding the foregoing provisions of this section,

: CITY may, in its discretion and without affecting the
validity and existence of this lease, transfer the CITY'S
interests in said prenises in lieu of condemnation to
any authority entithed to exercise the power of eminent
domain. In the event of such transfer by CITY, LLSSTE
shall retain whatever rights it may have to recover fronm
the said authority the fair -marlet value of LESSEE'S
interest in the improvements taken by the authority
and which LESSEE has placed upon -the leased nremlses'ln
accordance with the provisions of this lease. S

Entry and Insnection. CITY reserves and shall always have

~the right to enter said premises for the purpose of viewing

and ascertaining the condition of the same, or to protect
its intcrests in the premises or to inspect tl e_operathns

~conducted thereon. . In the event that such entry or inspec-

tion by CITY discloses that said premises are not in a
decent, safe, healthy and sanitary cendition, CITY shall

‘have the right, after ten davs written-notice to LESSLE,

to have any necessary maintenance work done. for and at the
expense of LISSEE and LESSELE hereby agrees to pa} promnptly
any and 2ll costs incurred by CITY in having such necessary
naintenance worl done in order to keep said premises in a.
decent, safe, hcalthy and sanitary_condition.' Further, if
at any tinc the CITY determines that said prenises are not
in a decent, safe, hcalthy and sanitary ‘concdition, CITY
may at its sole option, without additional notice, requlre

- 15 <



'LESSEE to .le_with CITY a faithful formance bond to
assure prompt correction of any condi¥ion which is not
decent, safe, healthy and sanitary. Said bond shall be
in an amount adequate in the opinion of the CITY to
correct the said unsatisfactory condition. LESSEE

shall pay the cost of said bond. The.rights reserved

in this section shall not create any obligations on

CITY or increase obllgatlons elsewhere in this lease
imposed on CITY. :

' Holding Over. The occupancy of the demised premises
after the expiration of the term of this agreement
shall be construed to be a tenancy from month to month,
and all other terms and conditions of this agreement
shall continue in full force and effect. -

Merger. The voluntary or other surrender of this lease
Ey LESSEE, or a mutual cancellation therecf, shall not
work a merger and shall, at the option of CITY, terminate
~all or any ex1st1ng,5ubleases or subtenancies or may,

at the option of CITY, operate as an assignment to it

of any or all such subleases or subtenancies. .

Oral Representation. It is specifically understood and
agreed hereby that this lease contains the complete
expression of the whole agreement between the parties
hereto, and that there are no promises, representations, .
agreements, warranties or inducements, either expressed’
orally or implied by the said parties, except as are
fully set forth herein; and further, that this lease
cannot be enlarged, modified or. changed. in any respect
except by written agreement duly executed by and betweeﬁ
the 'said parties.

Ownership of Improvements.j All improvements, except

such fixtures as are hereinafter described on the

attached addendum, which have been installed by LESSEE

. in accordance with the provisions of this agreement,

- shall at the option of CITY become the property of CITY -
upon expiration or sooner termination of this agreement._.
LESSEE shall have the right to remove from the demised
‘premises only those fixtures described on the attached
addendum at any time prior to the expiration or earlier
termination of the agreement, provided that:such removal
would not, in the oplnlon ‘of CITY, restriect the operatlonf
of the demised premises to the -extent that the rent o
paid to CITY is reduced as a direct result therefrom.
LESSEE'S removal of any said fixtures shall be at

LESSEE'S own expense and shall be conditioned upon
LESSEE'S repairing any damage to the remalnlng lmprovements
and upon LESSEE leaving the demised premises in. good

order and condition. In the event LESSEE does not so
remove said fixtures prior to the expiration of this
agreement, CITY may remove, sell or destroy the same at

- 16 -
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the expense of LESSEE, and if the proceeds of the sale
_are not adequate, LESSEE shall promptly pay to CITY its
reasonable cost of any such removal, sale or destruction
together with the reasonable cost of repair of damages:
to CITY'S property resulting from such removal, sale or
destruction. At the option of CITY, any such fixtures

not removed by LESSEE may be deemed abandoned and may
_be removed and sold by CITY and all income received by
CITY therefrom shall be the property of CITY exclusively.
Said addendum may be changed from time to.time upon
approval of the City Manager,. without further resolution
- by the City Council. '

25, RemedieS'of City.

a. Default by Lessee. In the event that:

. (1) LESSEE shall default in the performance or fulfillment

o of any covenant or condition herein required to be
performed or fulfilled by LESSEE and shall fail to
cure said default within thirty days following the
service on LESSEE of a written notice from CITY
specifying the default complained of; or

(2) LESSEE shall voluntarily file or have involuntarily
filed against him any petition under any bankruptcy
or insolvency act or law; or ‘

(3) LESSEE‘shall'be.adedicated a bankrupt; or -

(4) LESSEE shall make a general assignment for the
benefit of creditors; - o oo

then CITY may, at its option, without further notice or - .
demand upon LESSEE or upon any person claiming through .
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE in or to the said premises or in or to further
possession thereof and CITY may thereupon enter and
take possession of said premises and expel LESSEE and

- all persons so claiming rights thereto. Provided,
however, in the event that any default described in -
Part a, (1) of this 'section is not curable within:
thirty (30) days after the service of a written notice
upon LESSEE, CITY shall not -terminate-this -lease pursuant
to said default if LESSEE immediately commences to cure
said default and diligently pursues such cure - to completion.

 Provided, further, in the event that there is a deed of
trust or mortgage on the leasehold interest, CITY shall
not terminate this lease until it first shall have
served upon the mortgagee or ‘beneficiary written notice
of the default or defaults complained of, and the ,

-17 -



mortgagee or beheficiary shall have thirty (30) days
from service of such notice within which to commence

. such curc as may be necessary and this lease shall not

terminate if said mortgagec or beneficiary shall pro-
secute said curc with reasonable diligence thereafter,
and said thirty-day period shall be extended during
the time required for said mortgagee or beneficiary
to perfect, through litigation or through foreclosure,

~its rights to cure.

Provided however, that in the event rent paid to CITY
is.calculated on the basis of a percentare or percentages
of LESSEL'S gross income, and dutring said period
required for mortgagee or beneficiary to perfect a

cure of any default or defaults which have been caused
by LESSEE'S failure to pay said rent; then in those
events if CITY is paid the minimum rent due under this
agreement, CITY will not prosecute its right to terminate
the mortgagee's or beneficiary's interest. Provided

further, that when the mortgagee or beneficiary has

secured control of said premises, and before an assign--
ment to a2 new LESSEL, mortgagee or heneficiary shall
cause to be paid to CITY, any amounts due CITY as a

~result of the gross income of the said premises exceeding
‘that amount necessary for payment of the minimum rent.

In computing the gross rent upon which the computation
of the CITY rent is based, reasonable administrative
expenses of a court appointed receiver may first be
deducted. : o - :

City Recourse. If the mortgagee or beneficiary shall

be required to perfect its right to cure said default

or defaults through litigation or through foreclosure, - -
then CITY shall have the option of the following courses
of action in order that such default or defaults may

be expeditiously corrected: - ‘ :

(1) CITY may correct or cause to be corrected said
default or defaults and charge the costs therefor
(including costs incurred by CITY in enforcing :
this provision) to the account of the LESSEE, which ..
charge shall be due and pavahle on the date that
the rent is next due after presentation by CITY of
a statenent of all or part of said costs.- '

-{2) CITY nmay correct or cause to he corrected said

default or defaults and may pay the costs thereof
.(including costs incurred by CITY in enforcing

this provision) from the proceeds of any insurance -
fund held by CITY and LESSEE or by CITY and mort-
gagee or beneficiary or CITY may usec said funds

of any faithful performance. or cash bond on deposit
with CITY, or CITY may call on the bondinr agent

- 18 -
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to correct said default or defaults or to pay the
costs of such correctlon perforned hy or at the
direction of CITY.

(3) CITY nay terminate this lease as to the rights of
" LESSEE herein by assuming liability for any trust”
deed or mortgage. - LESSEL will assume and agrees
. to pay any and all penaltles or bonuses required by’
the beneficiaries, trustees or mortgarees as a
condition for early payoff of the related notes
by CITY. CITY may, as an alternative, substitute
for said terminatced LESSEE a new LLSSEED Teasonably
satisfactory to the mortgagee or beneficiary,.

Should said default or defaults be noncurable by L“SSPE
then any lender holding a beneficial interest in said
leasehold whose qualifications have bheen anproved by
CITY for assignment of the leasehold interest shall
have the absolute right to

substitute itself to the estate of the LESSEE hereunder
and to commence performance of this lecase and this
lease shall not terminate if such nortgagee or benc-

ficiary shall give notice in writing of its election

to so substitute itself and commence performance within

~said thirty-day period after service upon it of said

written notice.by CITY of the default. In the event
of the election by the mortgagee or beneficiary to so
substitute itself to LESSEE'S estate hereunder, the

CITY expressly consents to said substitution and autho-
- rizes said mortgagece or beneficiary to perform under

this lease with all the rights, privileges and obliga-
tions of the original LESSIL hereunder,. subject to '

cure of the default if possible by mortgance or bene-

ficiary, and LESSEL expressly agrees to assign all its

"interest in and to its leasehold estate in that event.

“Abandonment bv Lessce. Even though LESSEE has

breached the lease and abanconed the property, this
lease shall continue in effect for so long as CITY

does not terminate LESSEL'S right to possession, and,

CITY nay enforce all its rlohts and remedies under
said lease, including, but not limited to, the right
to recover the rent as it becomes due under the 1ease.
For purposes of this section, the following do not
constitute a termination. of LTSQEE'S right to p05565510n£—

(1) Acts by CITY of malntenance, or preservation, or
efforts to relet the nrOperty. _

(2) The appointment of a receiver upon. 1n1t1at1ve of
CITY to protect the CITY'S interest under the
lease. . v
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d. Damages. Damages which CITY may recover in the event
~ of default under this lease include the worth, at the

time of award, of the amount by which the unpaid rent
for the balance of the term after the date of award, or
for any shorter period of timec-specified in this lease,
exceeds the amount of such rental loss for the same
period that the LESSEL proves could be reasonably
avoided. . The remedies provided by this section arc
mot exclusive and shall be cunulative to all other
rights and remedies possessed by CITY, and nothing
contained herein shall be construed so as to defeat
any other rights or remedies to which CITY may be
entitled. :

Reservation of City Rishts. CITY hereby reserves-all =
Tights, title and interest in any and all gas, oil, minerals.
and water bencath said leased premises. . CITY shall have

the right to enter said leased premises for the purpose .

of making repairs to.or developing municipal services.

CITY hereby .reserves the right to grant and use such ease-
ments or establish and use such rights of way over, under,
along and across said lcased premises for utilitics,
thoroughfares, or.access as it may deem advisable for the
public good. Provided, however, CITY shall not unreascnably

interfere with LESSEL'S use of the prenises and will re-

jmburse LESSFE for physical damages, if any, to the permanent
improvements of LESSEL located on the leased premises result-
ing from CITY'S exercising the rights. retained in this para-
graph. Such reimbursement shall include a reduction in the
annual rent proportionate to the amount of said physical.
damage as deternined by the City lManager. CITY shall pay

the costs of maintenance and repair of all CITY installations

nade pursuant to the rights reserved herein.

Time is of the Essence. Time is of the essence of each

and all of the terms and provisions of this lease and this
lease shall inure to the benefit of and be binding upon
the parties hereto and any successor of LESSEE as fully

and to the same extent as though specifically mentioned

in each instance, and all covenants, stipulations and agree-
ments in this lease shall extend to and bind any assigns or
sublessees of LESSEEL. S o
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Waiver. The waiver by CITY of any breach of any tcrm;

covenant, or condition herein contained shall not be deemed

to be a waiver of such term, covenant or condition, or any
subsequent breach of the same or any other term, covenant
or condition herein contained. The subsequent acceptance

of rent hereunder by CITY shall not be deered to be a waiver

of any preceding breach by LESSEE of any term, covenant or
condition of this lease, regardless of CITY'S knowledge o
such preceding breach at the time of acceptance of such
rent. Eailure on the part of CITY to require or exact

~ full and complete compliance with any of the covenants,

conditions or agreements of this lease shall not be
construed as in any manner changing the terms hereof
and shall not prevent CITY from enforcing any provision

- hereof. o :

T e A L
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SECTION V ~ SPECIAL CONDITIONS:

A.

AGRICULTURAL REQUIREMENTS. - : - -

ll

Water Rights. There is hereby reserved to the CITY,
and LESSEE herein expressly agrees that, in addition

'to the reservations made in Paragraph 26 of this

Agreement, CITY or its designees, including but not
limited to other City lessees within the San Pasqual

" Valley area if designated by the City, shall have

throughout said term, the right to divert, impound,
store, and transport by means of dams, reservoirs,

~or by pumping, any of the water, both surface and

underground, which flows over, under or across the
leased premises, together with the right to divert
by percclating through any of said leased premises.
The foregoing notwithstanding, CITY'S and its
designees®' right to divert, impound, store or
transport  such water shall be limited so as not to
impair LESSEE'S ability to obtain sufficient water
of sufficient quality from the leased premises to
supply all of LESSEE'S needs on the leased premises.
LESSEE shall have the right, without charge by
CITY, but at LESSEE'S sole cost, to develop and
use on the leased premises all natural water

" necessary to carry out the purpose of this lease,

but it is expressly agreed that said water shall
be used only on the leased premises. LESSEE
agrees that upon-termination of this Agreement, he
will leave any wells developed or used on the

_ leased premises during the term of this lease in

gocd order and condition and that the casing shall
be left in place. ‘

LESSEE agrees to cooperate in, and not to protest,

the formation of a water district, or similar govern-

_ment agency, organized for the purpose of and with

power to allocate and/or distribute water in the San
Pasqual Valley. LESSEE reserves the right to protest
the allocation and/or distribution of water and/or
the amount of any assessments levied against

"LESSEE or LESSEE'S interests in this lease, as a

result of the formation or operation of any such
district or agency. In the event such a district
or agency is formed, LESSEE agrees that notwith-
standing the provision of the foregoing paragraph
LESSEE'S rights granted therein shall be subordinate
to the needs and requirements as well as allocation

...and distribution authority of such district, or
- agency. ‘ o ‘

. ,_B/J | 32377

.~ Rev. 8-17-77



Certain Subléasing'Permitted. LESSEE may sublease on
a month to month basis residential structures located
on the leased premises to persons employed by LESSEE or

~ by other City agricultural lessees located in San

Pasqual Valley; provided, however, that LESSEE shall be

. solely and fully responsible to CITY in connection with

all operations conducted on said premises and all uses
thereof, and for complying and securing compliance with
all the covenants and conditions of this agreement,
including the payment of rents. ‘ -

Noxious. Weeds, Pests and Erosion. LESSEE shall take
proper corrective action, to the satisfaction of CITY,
to prevent the infestation of noxious weeds, pests, and
erosion throughout the entire leased premises. ‘

Warranty. The CITY does not warrant that said premises
are sultable for the purposes in-which they are leased
as stated herein. ..

‘Control of LiveStOcka"The premises shall be édequately‘

fenced to control Iivestock without cost to CITY in a

manner satisfactory to CITY. LESSEE shall be solely
- responsible for all damage of any kind resulting from
‘livestock leaving said premises. '

Maintenance of Pilot Channel. LESSEE shall maintain,
throughtout said term, pilot channels within and along
the alignment of Santa Ysabel Creek.at such point as
said creeks runs through and over said premises so as
to confine the water of said creek and to regulate the
flow thereof. Said pilot channel shall have a maximum
width of 150 feet measured at valley floor elevation.
LESSEE shall maintain the side slopes within said .

channel at a maximum of four (4) feet horizontal to
‘each one (1) foot.vertical to.a uniform channel depth

of ten (10) feet.. LESSEE shall remove all excess
material from said channels and shall maintain ‘the
LESSEE shall have the right to sell excess material
excavated and removed from said channels and to retain
any proceeds therefrom, except as hereinafter provided.
LESSEE shall seed said channel with deep-rooted plantings
approved by the CITY and shall maintain said plantings
throughout said term in-a manner satisfactory to CITY.
All improvement, excavation and general maintenance of
said channels shall be performed without cost to CITY
and shall be performed in -a manner satisfactory to
CITY. . : : ‘ '

working channel clear of stockpiles and other obstrucﬁions.'
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Notwithstanding Section V, Paragraph 6, MAINTENANCE OF

THE PILOT CHANNEL hereinabove, all excess material
excavated and removed from said channels during the

‘term hereof shall be accounted for in a manner satisfactory
to City. City shall have the right during the term ‘
hereof to review the aforementioned paragraph to determine
if a charge is warranted for the amount and guality of
material excavated and removed from said channels. If,

in the opinion of the City Manager that the amount and
quality of material excavated and removed warrants a
charge, then said charge shall be mutually agreed upon.
The charge shall be made to the degree necessary to
provide a fair return to City as determined by City. In
the event the parties do not agree upon a charge then

the charge shall be equivalent to 50% of lessee's

annual net income from that operation.

Agricultural Practice. LESSEE agrees to employ and
 maintain standard agricultural practices upon said
premises. All husbandry, agriculture and citriculture
methods shall be subject to CITY'S approval. Failure
of LESSEE to cease or cure any unauthorized practice
within ninety (90) days after written notice thereof
shall be grounds for immediate termination of the
lease. o

Deletion of Portion of the Leased Premises. 1In the
event any portion of the leased premises is not used by
LESSEE for its highest and best permitted -use, then
CITY may, at CITY'S option, delete that portion of the
leased premises not used by LESSEE from Section IA,
DEMISED PREMISES hereof. Provided, however, Section
III A, CONSIDERATION hereof, shall be adjusted downward
by the City Manager on equitable basis. , L
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IN WITNESS WHEREOF, this lease agreement is executed by CITY,

acting by and through the City Manager, and by LESSEE.

.THE CITY OF SAN DIEGO

Date /0[/4/%/7,7 BY('JC(AIC:

assistant po'7Rs 1ty Manager N~

LESSEE

Date ’;S”%Tp] . BY

APPROVED as to form and legallty thls !g day of ( ) c& @}_4

49 777 .

JOHN W. WITT, City Attorney

@V&&JW

Deputy

FRH/fs : '
Job: San Pasgual Leases ‘ '
Property Department

3/30/77

<18962
- 25 -
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THIS ADDENDUM IS ATTACHED TO AND MADE A PART OF THAT CERTAIN
LEASE BY AND BETWEEN THE CITY OF SAN DIEGO, A MUNICIPAL
CORPORATION, AND BERT VERGER

» LESSEE,

DATED . .

SECTION IV PARAGRAPH C 24 ; OWNERSHIP OF IMPROVEMENTS
(continued)

The Lessee, in accordance with this section hereof, has the
right to remove from the demised premises only those fixtures

as described below: (if none, write none)
350 Steel stanchions
1 10 h.p. sump pump
1 5,000 gal. steel water tank
1 7-1/2 h.p. pump

. any new steel water tanks
all new or replacement well pumps (not including
existing pumps on exisfing wells)

s £

City Manager's Initials LESSEE™S Initials

- 26 -~
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RESOLUTION'No. ___ *18962 T
.- L | | Adopted on AUG 2 W77

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That’the City Manager is hereby authorized'and empowered
to execute a lease agreement'ﬁith BERT VERGER dba BERT VERGER
DAIRY, for the purposes of operation and maintenance of a Grade‘:
'A Dalry,and for such other related or incidental purposes as
may first be approved in wrltlng by the |City and for no
other purposes, for a term of 23 years, under the terms and
conditions set forth iﬁ‘said form of lease agreement on file

in the office of the C:Lty Clerk as Document No. 761348

That this resolution shall take effect upon the effectlve

date of Ordinance No.. 12129 ' N.S., .entltled WalVlng

' Provisions of Municipal Code Section 22.0901_With Regard to
- the Requirements of Independent Fee Appralsals, and 30 Day
flllng perlod w1th the City Clerk's Offlce, with regard to _‘
the San Pasqual Agrlcultural Leases.’ ‘
That the C1ty Clerk is hereby authorlzed and dlrected
. to dellver sald lease agreement and a. certlfled copy of this

resolutlon to the Property Dlrector for further handllng

APPROVED: JOHN W. WITT, City Attorney

LQPUAI Sodons

Harold O. Valderhaug, d@puty

HOV:sml

5-26-77 . .

Or. Dept..Property : ‘
Job:13078, 12951,12952,12954,13079 : _ S,

CC-126%-B [REV.12-76)
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Passed and adopted by the Council of The City of San Diego

on - August 2, 1977 , by the following vote:

QEAS: ﬁbhnson,-o'Connor, Hubbard, williams, Morrow, Gade,

Strobl, Haro, Wilson. .

NAYS: None.

ABSENT: None.

AUTHENTICATED BY:

PETE WILSON,

Mayor of The City of San Diego, California.

__EDWARD NIELSEN

, Cxty Clerk of The City of San Dlego, Callfornla.
(SEAL)

By KATHLEEN MARTINEZ » Deputy.

I HEREBY CERTIFY that the above and foregoing is a fuil;

218962

true and correct copy of RSSOLUTION‘NO.

passed and adopted by the Council of The City. of San Dlego,

Callfornla, on : August 2, 1977 .

EDWARD NIELSEN,
C1ty Clerk of The City of San Diego, California.

(SEAL) | \j;iizéfzzéizq4/—;K7ngd;ﬁ2i;§L: Deputy.

(Rev. 12/71)
im -



May 9, .1977

City Manager

City of San Diego

City Administration Bulldlng
San Diego, California, 92101

Attention: Mr. Fred Heim

RE: Development Plan - Verger Dairy

Gentlemen:

Descrlbed below is the Development Plan I propose to lmplement
pursuant to Sectlon IV, B-8, Develcpment of my lease.

During the first vear of theflease term, I will:

(a) construct a new barn. of approximately 1,200
square feet at the location shown on the
attached plot plan. I anticipate that the
building will be constructed with either con-
crete block or precast or poured concrete
walls or prefab steel and will cost approxi-
mately $60, 000

(b) construct a new automatic sprinklered wash
‘bin of approximately 3,000 square feet at the
location shown on the attached plot plan.
I anticipate that the structure including the
sprinkler system will cost approximately $10,000.

(¢) construct a new waste water storage pond :
to comply with State and Regional Water Quality
Control Board regulations at approximately the
location shown on the plot plan.  The cost of
this facility will be approximately‘slo 000.

(d) develop ex1st1ng and new water wells within
' the well field in the northerly portion of the
-demised premises. The cost of the development .
will be approx1mately $35,000. ‘
Upon the completion of each of the 1mprovements I agree to
send a Notice of Completion to the City Manager which shall in-
clude a verified statement of the cost of each such - 1mprovement

Sincerely your%

RS e s

BERT VERGER - ———
Lessee - AL’£7’ :

APPROVED:

o)

City Manager
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