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CITY OF SAN DIEGO
RIGHT OF ENTRY PERMIT

THIS CITY OF SAN DIEGO RIGHT OF ENTRY PERMIT ("Permit") is entered into by and
between THE CITY OF SAN DIEGO, a California municipal corporation ("CITY"), and SAN
PASQUAL VALLEY RIVER RESTORATION ("PERMITTEE"), to be effective as of the date
of execution by CITY (the "Effective Date") when signed by the parties and approved by the San
Diego City Attorney, as follows:

RECITALS

A. CITY is the owner of certain real property (the "City Property"), located in the City of San
Diego, San Pasqual Valley Agricultural Preserve consisting of approximately 112 acres as
shown in EXHIBIT A, attached hereto.

B. Under the terms and conditions of this Permit, CITY will allow PERMITTEE to use the
Permit Area for the sole purpose of non-native invasive plant spraying in the Ysabel Creek
corridor on City property.

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, the sufficiency of which is
acknowledged, the parties agree as follows: '

1. Right to Enter. Subject to the terms and conditions of this Permit, CITY hereby grants
permission to PERMITTEE, its employees, agents, and contractors to enter upon the Permit
Area solely for the purpose of non-native invasive plant spraying on the City Property as
required by this Permit (the "Permit Use"), and for no other purpose whatsoever.

2. Use of Permit Area. PERMITTEE may use the Permit Area on a non-exclusive basis solely
for the purposes of the Permit Use. PERMITTEE shall obtain all related permits and comply
with all applicable environmental laws, rules, and regulations related to the Permit Use.

3. Permit Fee. None. PERMITTEE shall provide a service to the CITY that otherwise the CITY
would need to perform on CITY property.

4. Term. The term of this Permit ("Term") shall commence on the Effective Date, and shall
expire on November 30,2011.

5. Revocable License, This Permit is not a lease. It is a non-exclusive license to use CITY
property, and may be revoked at will by CITY, in its sole discretion. CITY shall not be
obligated for any loss, financial or otherwise, which may be incurred by PERMITTEE as a
result of such revocation or the termination of this Permit. PERMITTEE expressly waives
any claim for expense or loss which PERMITTEE might incur as a result of CITY'S
termination of this Permit. CITY may at all times enter upon the Permit Area.

6. Restoration. Immediately upon the expiration or earlier termination of this Permit,
PERMITTEE shall promptly remove any and all improvements it installed in, on, under, or
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above the Permit Area and restore the Permit Area to its original condition, all at
PERMITTEE'S sole cost and expense.

7. CITY'S Consent, Discretion. Whenever required under this Permit, CITY'S consent or
approval shall mean the written consent or approval of the Mayor of San Diego, or his or her
designee ("Mayor"), unless otherwise expressly provided. CITY'S discretionary acts
hereunder shall be made in the Mayor's discretion, unless otherwise expressly provided.

8. Governmental Approvals. By entering into this Permit, neither CITY nor CITY'S City
Council is obligating itself to any other governmental agent, board, commission, or agency
with regard to any other discretionary action relating to the Permit Area or PERMITTEE'S
use of the Permit Area. Discretionary action includes but is not limited to re-zonings,
variances, environmental clearances, or any other governmental agency approvals which may
be required for the PERMITTEE'S use of the Permit Area.

9. Hazardous Substances. PERMITTEE shall not allow the installation or release of hazardous
substances in, on, under, or from the Permit Area or the City Property. PERMITTEE and
PERMITTEE'S agents and contractors shall not store, utilize, or sell any hazardous
substance on the Permit Area or the City Property without CITY'S prior written consent. For
the purposes of this provision, a release shall include but not be limited to any spilling,
leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leeching,
dumping, or otherwise disposing of hazardous substances. "Hazardous substances" shall
mean those hazardous substances listed by the Environmental Protection Agency in regularly
released reports and any other substances incorporated into the State of California's list of
hazardous substances. A copy of the presently effective EPA and the State lists is on file in
the Office of the City Clerk as Document 769704 and by this reference is incorporated into
this Lease.

9.1 Remediation. If PERMITTEE'S occupancy, use, development, maintenance, or
restoration of the Permit Area results in a release of a hazardous substance,
PERMITTEE shall pay all costs of remediation and removal of the hazardous substance
in accordance with all applicable laws, rules, and regulations of governmental
authorities.

9.2 Indemnity. PERMITTEE shall protect, defend, indemnify, and hold CITY harmless
from any and all claims, costs, and expenses related to environmental liabilities resulting
from PERMITTEE'S occupancy, use, development, maintenance, or restoration of the
Permit Area, including but not limited to costs of environmental assessments, costs of
remediation and removal, any necessary response costs, damages for injury to natural
resources or the public, and costs of any health assessment or health effect studies.

9.3 Notice of Release. If PERMITTEE knows or has reasonable cause to believe that a
hazardous substance has been released on or beneath the Permit Area or the City
Property, PERMITTEE shall immediately notify CITY and deliver a written report
thereof to CITY within three (3) days of receipt of the knowledge or cause for belief. If
PERMITTEE knows or has reasonable cause to believe that such substance is an
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imminent and substantial danger to public health and safety, PERMITIEE shall take all
actions necessary to alleviate the danger. PERMITIEE shall notify CITY immediately
of any notice of violation received or initiation of environmental actions or private suits
related to the Permit Area or the City Property.

9.4 Environmental Assessment. Upon reasonable cause to believe that PERMITIEE'S
occupancy, use, development, maintenance, or restoration of the Permit Area or the City
Property ("PERMITIEE'S Operations"), resulted in any hazardous substance being
released on or beneath the Permit Area or the City Property, CITY may cause an
environmental assessment of the suspect area to be performed by a professional
environmental consultant registered with the State of California as a Professional
Engineer, Certified Engineering Geologist, or Registered Civil Engineer. The
environmental assessment shall be obtained at PERMITIEE'S sole cost and expense,
and shall establish what, if any, hazardous substances have more likely than not been
caused by PERMITIEE'S Operations on, in, or under the Permit Area or the City
Property, and in what quantities. If any such hazardous substances exist in quantities
greater than allowed by city, county, state, or federal laws, statutes, ordinances, or
regulations, then the environmental assessment shall include a discussion of such
substances with recommendations for remediation and removal necessary to effect
compliance with those laws or statutes, and estimates of the cost of such remediation or
removal. PERMITIEE shall cause, or if PERMITTEE fails to do so within a reasonable
period of time, CITY may cause, the remediation and/or removal recommended in the
environmental assessment such that compliance with environmental law is achieved, and
PERMITIEE shall pay all costs and expenses therefor.

10. Relocation. CITY may relocate the Permit Area if, in CITY'S opinion, PERMITIEE'S use
ofthe Permit Area unreasonably interferes with CITY'S present or future use ofthe City
Property. CITY shall provide to PERMITIEE a substitute for the Permit Area reasonably
suited to PERMITIEE'S needs at no cost to PERMITIEE. PERMITIEE shall pay for all
costs related to the first such relocation of the Permit Area, and CITY shall reimburse
PERMITIEE for all reasonable costs incurred for any subsequent relocation.

II. Noninterference. PERMITIEE shall not materially interfere with CITY'S use, operations,
and activities on the City Property, and PERMITIEE shall use such routes and follow such
procedures on the City Property as shall result in the least damage and inconvenience to
CITY and other users of the City Property.

12. Property Damage. PERMITIEE shall pay for all damage to the City Property, CITY'S
personal property on the City Property, and the personal property ofthird parties on the City
Property resulting from PERMITIEE'S exercise of the rights granted by this Permit,
including without limitation soil erosion, subsidence, or damage resulting thereby.
PERMITIEE shall promptly repair and restore to its original condition all such property.

13. Indemnification. PERMITIEE shall protect, defend, indemnify, and hold CITY and its
elected officials, officers, employees, representatives, and agents harmless from and against
any and all claims asserted or liability established for damages or injuries to any person or
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property, including injury to PERMITTEE'S officers, employees, invitees, guests, agents, or
contractors, which arise out of or are in any manner directly or indirectly connected with this
Permit or PERMITTEE'S occupancy, use, development, maintenance or restoration of the
Permit Area, and all expenses of investigating and defending against same, including without
limitation attorney fees and costs; provided, however, that PERMITTEE'S duty to indemnify
and hold harmless shall not include any claims or liability arising from the established active
negligence, sole negligence, or sole willful misconduct of CITY and its elected officials,
officers, employees, representatives, and agents. CITY may, at its election, conduct the
defense or participate in the defense of any claim related in any way to this indemnification.
If CITY chooses at its own election to conduct its own defense, participate in its own
defense, or obtain independent legal counsel in defense of any claim related to this
indemnification, PERMITTEE shall pay all of the costs related thereto, including without
limitation reasonable attorney fees and costs.

14. Taxes. PERMITTEE, alone, shall pay any and all taxes, charges, and use fees levied by any
governmental agency against PERMITTEE or against any of the City Property as a result of
PERMITTEE'S occupancy, use, development, maintenance, or restoration of the Permit Area
or the City Property.

15. Encumbrances. PERMITTEE shall keep the City Property free from all encumbrances and
liens of any nature which arise out of or are in any manner directly or indirectly connected
with this Permit or PERMITTEE'S use of the Permit Area. PERMITTEE shall protect,
defend, indemnify, and hold CITY harmless from and against any and all such encumbrances
and/or liens, and from and against any claim, liability, cost or expense, including without
limitation all attorney fees and costs, relating to or charged against the City Property,
including without limitation PERMITTEE'S failure or the failure of any contractor or
subcontractor hired by PERMITTEE to' pay any person or persons referred to in Section 3181
of the California Civil Code or other applicable sections thereof.

16. No Discrimination. PERMITTEE shall not discriminate in any manner against any person or
persons on account of race, color, religion, gender, sexual orientation, medical status,
national origin, age, marital status, or physical disability in PERMITTEE'S use of the City
Property, including but not limited to the providing of goods, services, facilities, privileges,
advantages, and accommodations, and the obtaining and holding of employment.

17. PERMITTEE'S Risk. PERMITTEE shall bear all risks and liability arising out of or in any
manner directly or indirectly connected with PERMITTEE'S use of the City Property and any
damages to the improvements on, under, or in the vicinity of the City Property resulting
directly or indirectly thereby.

18. Insurance. Prior to approval of this Permit by City, Permittee shall deliver to City a
certificate of insurance for commercial general liability and property damage in which, by
separate endorsement, "The City of SanDiego, its elected officials, officers, representatives,
agents and employees" are named as additional insured, in an amount of not less than Two
Million Dollars ($2,000,000) combined single limit liability with an occurrence claims form.
The policy shall be kept in force for the duration of this Permit. The certificate of insurance
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shall be filed with City's Real Estate Assets Department upon execution of this Permit.

19. Compliance with Law. PERMITTEE shall, at its sole cost and expense, comply with all laws
and the requirements of all municipal, state, and federal authorities now in effect or which
may hereafter be in effect, which pertain to the Permit Area and PERMITTEE'S Operations
on the Permit Area.

20.~. No signs may be displayed on the Permit Area without CITY'S prior written consent.

21. Maintenance of the Permit Area. PERMITTEE shall maintain the Permit Area, at
PERMITTEE'S sole cost and expense and to CITY'S satisfaction, in a decent, safe, healthy
and sanitary condition.

22. Grading. PERMITTEE represents and warrants that any grading and compaction operations
shall be done in such a manner that will not disrupt the existing surface drainage pattem and
the final grades will not interfere with the existing flow pattern.

23. Inspection. CITY may, at any and all times, enter and inspect the Permit Area.

24. Waiver. CITY'S failure to insist upon the strict performance of any of PERMITTEE'S
obligations under this Permit, in one or more instance, shall not be construed as a waiver of
any such obligation, and the same shall remain in full force and effect. The property
constituting the Permit Area is publicly-owned and held in trust for the benefit of CITY'S
citizens. CITY'S failure to discover a breach of any obligation of this Permit or to take
prompt action to require the cure of any such breach shall not result in an equitable estoppel,
but CITY may at any and all times require the cure of any such breach.

25. Survival. Any obligation which accrues under this Permit prior to its expiration or
termination shall survive such expiration or termination.

26. Entire Permit. This Permit contains the entire agreement between the parties relating to the
rights granted hereby and the obligations assumed herein. No modification of this Permit
shall be valid unless in writing and signed by the party to be charged.

27. Legal Proceedings. In the event of any controversy, claim, or dispute relating to this Permit,
the prevailing party shall be entitled to recover from the non-prevailing party all reasonable
costs and expenses thereof, including without limitation attorney fees and costs.

28. Notices. Any notice, request, payment, demand, or other communication required or
permitted to be given under this Permit shall be in writing and deemed received upon
personal service, delivery by a reputable overnight service, or delivery by United States
registered or certified mail, return receipt requested, postage prepaid, and addressed to the
parties as follows:
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CITY: THE CITY OF SAN DIEGO

Real Estate Assets Department
Attention: Department Director
1200 Third Avenue, Suite 1700 (MS 51A)
San Diego, California 92101
Re: San Pasqual Valley, Post Fire Bird and Vegetarian Survey

With a copy by First Class mail to: SAN DIEGO CITY ATTORNEY
Attention: Real Property Section
1200 Third Avenue, Suite 1100
San Diego, California 92101-4106

PERMITTEE: SAN PASQUAL VALLEY RIVER RESTORA nON

Attention: Ernie Klemm
505 Ash Street
Ramona, CA 92065

29. Authority. Each individual executing this Permit on behalf of another person or legal entity
represents and warrants that he/she is authorized to execute and deliver this Permit on behalf
of such person or entity in accordance with duly adopted resolutions or other authorizing
actions which are necessary and proper and under such legal entity's articles, charter, bylaws,
or other written rules of conduct or governing agreement, and that this Permit is binding upon
such person or entity in accordance with its terms. Each person executing this Permit on
behalf of another person or legal entity shall provide CITY with evidence, satisfactory to
CITY, that such authority is valid and that such entity is a valid, qualified corporation,
limited liability company, partnership, or other unincorporated association in good standing
inits home state and that such entity is qualified to do business in California.

.'
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IN WITNESS WHEREOF, this Permit is executed to be effective as ofthe Effective Date.

Date: --I.-4----"'~--=-..M_ __ ERNIE K1EMMI

BY: ~II~
Name: t:;.LW£>r H ;CU/1"1A1
Title: _

Date: /21 '--loco THE CITY OF SAN DIEGO, a California municipal
corporation i; /J
BY: ~_~K-

~ I
Name: James F. BarwiI;It, CCIM

DiIa:tor, ~. Estate Aacts
Title: _

ENVIRONMENTAL ANALYSIS SECTION ENVIRONMENTAL CLEARANCE:

This activity is categorically exempt from CEQA pursuant to State CEQA Guidelines, Section
15301.

Date: ---4-'~-y-....:......<----

APPROVED AS TO FORM AND LEGALITY:

Date: ---~'----- MICHAEL!:AGUIRRE,City A~

BY:?' B---",
Name: ~cx-L~\<..,

Title: c.~ql)C:>PJ"l (' \4 ~

(:\Support Staff Group\ WP012008IMARTENSIROE Ernie Klemm.doc
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Figure 2
Vicinity Map ~San Pasqua! Streambed Restoration
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READ No. --'- _
(Original Request) (Resutmilled) (Resubmilled)

City Atty LE No. --n!r}H,nmF+-5#~=' '-+7-'-t.....t.3~5~
OFFICE OF THE CITY ATTORNEY

Legal Services Request Form

To: City Attorney (MS-59) ~ (",pew Icr, Deputy City Attorney

From: 12- 3 0
Date f inaI Request

[SPA)
" Re: Initials Req. for Followup Action

Type of Legal Document (e.g., Lease Amsndment, ROE Permit, Easement, etc_.)

to'" This is a request for legal services. Please establish an esslqnment based upon the

A. Properly Agent (please print): I:1tv If:- Mtftf2.TE N S Telep one: -.:::>.....>"'-''''--''=-...::>...

B. Requested Response Date: Izll.l /OS (If response needed in less than 10 working days from
the date ofyour request, pleasJ stat specific reasons, including reference to any legal deadlines)

~'.2L-.l.!J,~--Z~~+-J~~~~L.1..lJ,lf::!.....I1.~'2.li!±lJlD!5IV()1AJ1 .

L-J
L-J _

Date

Date
Name of Lessee, Permillee or Third Party

Requested response for Followup Action(s): _

C. "Requested form of response (please check one): [ J Written [ J Oral"[ J Attend Mtg/Hearing

[ ) Edit Document ~Sign as to Form and Legality [ ) Other: _

D. Subject Maller of Legal Request: "D\)IJ ,+S/lJ-.(... HA1Jt S;Uury(~ f>J.J wry fiCf&tlcj
[J Please provide an e-mail response acknowledging receipt of this Request for Legal Services.

[) Follow-up action required: [ ) Review second draft .0-Execute document [ ] Other

(PLEASE SEE PAGE 2 FOR DESCRIPTION OF LEGAL REQUEST)

ATTORNEY TRANSMISSION RECORD

Date Received: [ ) Sent Acknowledgment Email on -:--:- _
[ ) Returned for addltjona! information on, -:--::=_ Information needed: ==:-:-:-:==-::-:~=:-:-:-
[ ) Returned for further drafting on [ J PLEASE RETURN FOR FURTHER REViEW
[ 1 ssignment completed and returned on --=---;:;--"'7J'~--

Si ned as to form and Ie" ali on "V ......

"CONFIDENTIAL ATTORNEY .cLIENT COMMUNICATION

Information proVided by the CIty Attorney Is fer Internal use only. This form and any other accompanying documents are
CONFIDENTIAL and not to be distributed to anyone outside of the City. If you are unsure as "to whether a document can be
provided to anyone other than the person to whom It was addressed, please check with the City Attorney first
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Description of Legal Request (Please provide a detailed statement of the question or issue, including all
necessary background information. Copies of background documents should be attached.):

7JifS pe'lMli /$ I\}.(?tJl)eO TO 5C!/¥JOZT "~T !VA;()f\Pz Ern. .
<;(ntry/'1 Of" :i=NVft$I'-"e PitNT !VVF"tiA /&1.. ON CiTy ~ rl
i) \filM! ~ ,I ~P\ll 1ft (s Is IT 8e6U-eFICf/rL ~ V IC ~

10 71te C'm! 71t1tT TL un; 1A'Jufi {bVI P£ PMr7!tf.,
:;ItlVOtso.lltrt Ilk/Ley Pt&i2 /tNA CoUItK'IL IdAt'l1 "OtJ~l.(S
Attomey Notes/Response:

CONFIDENTIAl.. ArrORNEY-CUENT COMMUNICATION

Information provided by the Qty Attorney Is for Internal use only. This form and any other accompanylng documents are
CONFIDENllAL and not to be dlstrfbutedto anyone outside of the City. Ifyou are unsure as to whether a document can be provided
to anyone olher than the person to whom It was addressed, please check with the City Attorney first
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