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- THIRD AMENDED AND RESTATED PUBLIC USE LEASE

This Third Amended Public Use Lease (the "Lease") is entered into by and between PDP

IMPERIAL PARTNERS LLC, a California Lm‘nted Llablhty Company ("Lessor") and the CITY
. OF SAN DIEGO ("C1ty"), a charter city.

RECITALS

Al The Redevelopment Agency of the City of San Diego ("Agency") and Pacific .
Development Partners, LLC, a Nevada Limited Liability Company {"Developer” therein) entered-
into that certain Disposition and Development Agreement, dated September 9, 1999, as amended by
2 First Implementation Agreement to Disposition and Development Agreement dated-April 16, 2000 |

a Second Implementation Agreement to Disposition and Development Agreement dated October 12,
_ 2000 and a Third Implementation Agreement to Disposition and Development Agreement dated
January 10, 2001 (collectively the “DDA’™) with respect to the redevelopment of certain real property

~ (the "Site"), located within the Central Imperial Redevelopment Project area in the City as shown
on the map attached hereto as Exhibit A and more particularly described in Exhibit B. However,
pursuant to 2 Third Implementation Agreement to the DDA, Pacific Development Partners, LLC
(“PDP”) assigned and Lessor assumed all of PDP’s rights and obligations under the DDA with
-respect to the development of the improvements on the Site as specified in the DDA, including, but

not limited to, the construction and lease of that portion of the Site referred to as the *“Park and Ride

" Parcel” to the City as more spec1ﬁca.11y pI‘OV1ded for in the DDA. Such improvements may be
developed in multiple phases.
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B. Lessor, as Developer under fhe DDA, has agreed to construct the improvements on
the "Park and Ride Parcel", which is shown on the map attached hereto as Exhlblt A and is more
pa.rtlcularly described in Exmblt C.

C. In connection with its transportatlon planning and to further mmgate envuonmental
impacts generated by proposed development within the City, PDP and the City entered in to that
certain Amended Public Use Lease dated May 23, 2000 (the “Original Lease™) for the purpose of
increasing the opportunity of persons to participate in mass transit by making available convenient
Park and Ride facilities to the general public pursuant to the terms of the Original Lease. Lessor,
pursuant to the Original Lease and DDA, proposed to undertake certain improvements to the Park
and Ride Parcel and the Site (the “Improvements”) which are expected to pos1t1vely affect the City's

_‘transportatlon planning,

D. However, as a consequence of the lender of the Lessor (the “Lcnder”) providing the
financing for the construction of the Improvements, certain revisions to the Original Lease including
the assignment of the rights and obligations of PDP under the DDA and the Original Lease to Lessor,

- which if not done, shall result in the possible forfeiture of the construction financing necessary to
- construct the Improvements and the overall development of the commermal and retall shoppmg-

Improvemcnts on the Site as established in the DDA

E. As such, the pames have terminated the Ongmal Lease in its entirety pursuant to that
certain Termination of Amended and Restated Public Use Lease executed by the City and PDP as

dated January_/ o , 2001 and now desire to replace it with this proposed Third Amended and

‘Restated Public Use Lease (the “Third Amended Lease”) to provide reqms1te modlﬁcanons and
~ revisions of the Lender and Lessor.

- NOW, TT-IEREFORE in consideration of the covenants a.nd condmons hereaﬁer contained,

“and subject to the following terms and conditions, Lessor and City hereby agree to terminate the

Original Lease in its entirety and replace it with this proposed Third Amended Lease providing for

the lease of the Park and Ride Parcel to the City as a "Pa;"k and Ride" facility.

ARTICLE 1. RENT
Amount and Terms of Payment

Section 1. Oli For the purposes of this T lurd Armended Lease the followmg terms shall
have the followmg meanings: .

(2)  "Available Sales Tax” shall mean the amount of sales and use taxes (i.e., those taxes
levied by City under the authority of the California Sales and Use Tax Law (Part 1 of Division 2 of
the California Revenue and Taxation Code commencing at Section 6001) or any successor law
thereto) which have been collected, allocated and paid to, and actually received by City as of the
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time of a' payment of the “Annual Rent Amount” payable to the Lessor by City from transactions
originating in the applicable Lease Year from the Site, after reduction for any amounts received
earlier by City and which are to be refunded because of an overpayment of such taxes for the Site.
An example of the calculatlon of the Available Sales Tax is attached hereto as Exhibit E.

() Bas_e_B_cnﬂ shall mean an amount of Three Mﬂhon Three Hundred Sixty Thousand
Dollars (33,360,000) which amount shall constitute the entire amount of Base Rent outstanding
attributable to the entire Term of the Lease. Except as otherwise provided herein, the Base Rent
shall be paid exclusively from Ava.llable Sales Tax.

(c) I&aaﬁicar" shall mean the twelve (12) month period commencing with the sixth -
(6™ month following the Term Commencement Date through and including every such twelve
month period thereafter for a period of nineteen (19) years.

- {(d) (1) Elrsiﬂam&lﬁasc_iear’ sha.ll mean the first s1x (6) month pericd foHong

- the Texrm Commencement Date,

(2)  “LastPartial Lease Year” shall mean the six (6) month penod _]ust prior to the
Termination Date.

G) "Salﬁs__']:ax" shall consist of sales and use taxes (L.e., those taxes levied by City under
the authority of the California Sales and Use Tax Law (Part 1 of Division 2 of the California
Revenue and Taxation Code commencing at Section 6001) or'any successor law thereto) which have
_-been collected, allocated and paid to, and actually received by City from transactions originating in

any-applicable Lease Year from the Site, without reduction for any amounts recewed earlier by City
and thch are to be refunded because of an overpayment of such taxes,

0 AnnuaLchLAmmnﬂ shall mean the semi—annual or annual scheduled payments
of Base Rent owed by City and payable to Lessor the First Partial Lease Year, each Lease Year and
Final Pa.rtlal Lease Year, or portion thereof, as showr on Rent Schcdule A (Exhlblt D).

(8) Iemgmnmm;mm_nm_" shall mean the later of the date on which (a) a
Certificate of Completlon for the Home Depot facility constructed upon the Site has been issued or

~ deemed issued by the Agency pursuant to the terms of the DDA or (b) Lessor has completed its
obligations with respect to the Park and Ride Parcel.

(h) "Termination Date" shall mean the last day of the s1xth (6") month followm° the
' mneteenth (19th) or ﬁnal Lease Year. ,

Section 1.012. Subjeot to Section 1.013 below, City hereby agrees to pay to Lessor the Base
Rent owed for the First Partial Lease Year, each Lease Year and the Final Partial Lease Year, as
applicable and shown on Rent Schedule A (Exhibit D).

Public Use Lease
1/17/01 ' ‘ , )
F_ina! Version

Page 3 of 3¢



The Base Rent shall be payable in cash or by check drawn to the order of Lessor.

~ Section 1.013, Base Rent shall be paid as follows:

Within forty-five (45) days after the City receives its final monthly installment of
Sales Tax from the State of California (or such other governmental entity as may be the payer of
Sales Tax in the future) for the First Partial Lease Year, each Lease Year and the Final Partial Lease
Year, after the Term Commencement Date, City shall pay to Lessor the lesser of; () the Annual
Rent Amount or (b) the sum of: (i) Available Sales Tax for the First Partial Lease Year, each’
successive Lease Year and the Final Partial Lease Year, as applicable, and (ii) Available Reserves
Fund (as defined in Section 1.017 beiow) as of the end of each Lease Year and the Final Partial
Lease Year, if appllcable Such amount is referred to herein as the "Annual Payment" for the First
Partial Lease Year, Lease Year or Final Partial Lease Year, as applicable. - An example of the
calculation of the Annual Paymerit is attached hereto as Exhibit F. Any interest earned on Available
Sales Tax due to investment of such funds by City prior to the making of any Annual Payment to
Lessor shall be the property of City. Concurréntly with the making of any such Annual Payment,
. City shall provide Lessor with a financial report showing the amount of Sales Tax allocated and paid
to City for the First Partial Lease Year, Lease Year and Final Partial Lease Year or applicable portion
thereof, as applicable, and how the amount paid to Lessor for the particular First Partial Lease Year,
Lease Year and Final Partial Lease Year or portion thereof, was determined.

Section 1.014, City shall only be required to calculate the Annual Payment on the basis of
- Sales Tax, and to pay the Annual Payment from (a) Sales Tax, which are actually collected, allocated
to and received by City for the applicable First Partial Lease Year, each successive Lease Year and -
" Final Partial Lease Year; and (b) Available Reserves Fund (to the extent available and necessary)
as of the end of the First Partial Lease Year and any Lease Year(s) 1mmed1ate1y preceding the Lease
Year or Final Partial Lease Year for which the Annual Payment(s) is (are) due. Any portion of
Annual Rent Amount which is not paid for the First Partial Lease Year because there is insufficient
Available Sales Tax for that First Partial Lease Year shall be deemed and treated as forgiven by the:
Lessor. Any portion of Annual Rent Amount which is not paid for a Lease Year or the Final Partial
Lease Year, because there is insufficient Available Sales Tax for a Lease Year or the Final Partial
Lease Year, as applicable, and for which no Available Reserves have been allocated by the City

" pursuant to Section 1.017 shall be deemed a deferred obligation, payable to Lessor from the

Available Reserves Fund, if and gs funds from the Available Reserves Fund are subsequently
allocated pursuant to the terms of this L.ease to Lessor on account of and up to the amount of the
deferred obligation. Any deposit of funds into Available Reserves Fund during the First Partial
Lease Year and/or Lease Year as provided in Section 1.0135, shall be applied in the Lease Year or
Final Partial Lease Year, as applicable, immediately following such deposit, to pay toward the
outstanding balance of any and all deferred obligations. After.such time as the City has deposited
funds into the Available Reserves Fund and has reached the maximum cumulative limit of such
- deposits as established pursuant to Section 1.017 hereinbelow, then any portion of Annual Rent
Amount which is not paid in a Lease Year or the Final Partial Lease Year because there is
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insufficient Available Sales Tax for a Lease Year or the Final Partial Leas¢ Year, and/or insufficient -
funds in the Available Reserves Fund from deposits made by the City before the limitation on the
amount of the Available Reserves was reached, shall be deemed forgiven and the City shall have no
further obligation or liability with respect thereto. For purposes of calculating the outstanding

balance of Base Rent under this Lease, the portion of Annual Rent Amount deemed forglven shall
be treated as if it had been actually paid to Lessor.

‘Secnon 1.015. Lessor acknowledges and agrees that payment of the Base Rent shall be
calculated solely upon City's receipt of Sales Tax from transactions on, from or attributable to the |
Site based upon the percentage of sales taxes received by City for general fund purposes as of the
date of this Lease. The parties acknowledge that the documentation as to sales tax generation
received by City from the State of California (or other distributing entity) may not be available in
a form to undertake such calculation, and agree to reasonably cooperate with each other to establish
procedures and means {0 ascertain the Sales Tax as best as reasoriably possible to permit application
of Sections 1.012 through 1.014. If specific figures for the Site are available from the State or other
governmental agency, City will cooperate with Lessor in attempting to have such figures provided
to City. Itis recognized, however, that any and all such calculations regarding transactions.on the
Site which generate Sales Tax may be only obtainable directly from the occupants of Site engaged
insuch transactions. In such circumstances, Lessor acknowledges and agrees that it is the party best
- positioned to obtain such figures from such occupa.nts in a form reasonably acceptable to City.

City covenants to take all actions legally reqmred to obtam and receive the maximum amount
of Sales Tax revenue to which City is legally entitled so as not to jeopardize or impair Lessor's
ability to receive rent payments pursuant to this Lease. Lessor acknowledges and agrees that to the
extent that any future constitutional, legislative .or jidicial amendment, act, ruling or decision
(hereafter referred to as a "Sales Tax Interference Act") interferes with the ability of City to receive
Sales Tax, any payments made by City to Lessor during any period of time following the
commencement of the Lease Term which is not subject to the Sales Tax Interference Act will be -

_deemed full and complete payment of the Base Rent, even if the amount of such payments total less
than otherwise required by this Lease, unless an alternative paymeént formula and procedure is agreed
to by the parties iri accordance with this Section. In the event of a Sales Tax Interference Act, the
parties will reasonably cooperate to establish an alternative payment formula and procedure,
provided, however, that such alternative shall be based solely upon transactions occurring on the

Site, and shall most closely achieve the economic equlvalent of the present situation for both City -
and Lessor

Secnon 1. 016 Notw1thstandmg any other provision of this Lease, City may prepay the
outstandirig balance (not paid, or deemed paid pursuant to Section 1.014 above) of the Base Rent
at any time without prior notice to Lessor and without any penalty or charge. Lessor agrees to
cooperate with City, including without limitation providing any appropriate estoppel certificate
regarding the status of this Lease, and the prepayment of Base Rent hereunder as may be reasonably
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requested by City or in connection w1th any bond issue or other financing of Cxtys obligations
hereunder regarding any such prepayment. ' : -

Section 1.017. As security for and to facilitate City's ¢bligation to make the Annnal
Payments to Lessor, City agrees to establish in its accounts a reserve fund (the "Available Reserves
Fund” or “Fund™), which shall only be drawn upon by City, pursuant to the terms of this Lease, to
pay toward any Annual Payment.in any Lease Year or the Final Partial Lease Year, as applicable,
in which Available Sales Tax is insufficient fo pay the Annual Rent Amount in full, or to pay toward
any Annual Payment obligation which accrued in any previous lease period, subject to the terms and
limitations of this Lease, when the Available Sales Tax for any Lease Year or the Final Partial Lease
Year and funds in the Available Reserves Fund as of the end of the immediately preceding First
Partid] Lease Year and Lease Year are insufficient to pay the Annual Rent Amount. Commencing
with the First Partial Lease Year after the Term Commencement Date and concluding at the point
in time when an aggregate amount of One Million Eleven Thousand Seven Hundred and Fifty-Nine
Dollars ($1,011,759)(i.e. $337,253 x 3 Lease Years) has been placed into the Available Reserve
Fund, City, following allocation and actual receipt of any amount of Sales Tax, shall deposit into the
Available Reserves Fund any and all amounts by which Available Sales Tax exceeds the Annual
Rent Amount réquired for the First Partial Lease Year, each successive Lease Year and Final Partial

‘Lease Year as set forth in the Rent Schedule A (Exhibit D). However, notwithstanding anything
contained in the prccedmg sentence to the contrary, following the deposit of Three Hundred Thirty-
Seven Thousand Two Hundred Fifty-Three Dollars (§337,253) of excess Available Sales Tax into
the Available Reserves Fund by City, the deposit requirement shall be reduced to fifty (50%) of any
and all amounts by which Available Sales Tax exceeds the Annual Rent Amount required for the

First Partial Leasé Year, each successive Lease Year and Final Partial Lease Year as set forth in the .

" Rent Schedule A (Exhibit D). ' Any interest or other investment return earned on monies in the

Available Reserves Fund (determined by City in its absolute discretion), shall be added to the

Available Reserves Fund and used for the same purposes and under the same conditions and

limitations, provided for hereln with respect to amounts deposited by Clty from Avmlable Sales Tax.

Notwithstanding anyﬂung'contamed herein to the contrary, inno event shall City be required
to deposit into the Available Réserves Fund (including any interest added thereto) any amount in
excess of an aggregate amount of One Million Eleven Thousand Seven Hundred and Fifty-Nine
Dollars ($1,011,759). Moreaver, following the complete funding of the Available Reserves Fund,
City shall have no further obligation to make available or place any additional Available Sales Tax
or any other funds into the Available Reserves Fund. In addition, Lessor shall not be entitled to any.
additional paymént of Available Sales Tax or other funds from the City in the event that Available
Sales Tax is less than an Annual Payment Amount for any particular Lease Year or Final Partial
Lease Year foliowing the complete funding of the Available Reserves Fund by the City and the

. payment of all proceeds previously deposited into the Available Reserves Fund to the Lessor
pursuant to Section 1.017 of this Lease. ,
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However, notwithstanding the finding requirements and limitations of the City with respect
to the Available Reserves Fund set forth in this Lease, all proceeds may be immediately withdrawn
from the Available Reserves Fund by the City at any such point in time following the first Lease
Yeéar in which the amount of Available Sales Tax is equal to or greater than three (3) times the
Annual Rent Amount of a Lease Year, Said withdrawal may take place without regard to the amount -

_of proceeds in the Available Reserves Fund and/or whether the City has completely funded the
Available Reserves Fund at the time of such withdrawal by the City.

Section 1.018.- Lessor may only assign its rights to receive the Base Rent due under this
Lease to upon the prior written consent of the Agency. However, Clty shall approve the assignment
" of the Lessor’s nght to receive Base Rent under this Lease to a “sophisticated institutional or an
individual investor.” For purposes of this Lease,a “sophisticated institutional or an. individual
investor” shall mean any legally recognized entity or individual(s) who possesses sufficient
- knowledge and experience in financial and business matters that renders it (them)capable of
evaluating the merits and risks of investment of this Lease or has received such information as it |
(them) has (have) deemed necessary to make such evaluation and bear the economic risk of '
investment of this Lease. Any such approved assignee or assignment shall not interfere with, disturb
or-compromise the rights and interests of the City under this Lease. Moreover, any such -

assignment shall only be made pursuant to.2 written agreement reasonably satisfactory to the City
in form and substance. ,

- Notwithstanding the foregoing, City shall not be obligated to pay any portion of the Base -

Rent to any person other than Lessor unless City is notified by Lessor in writing of the name of any
approved assignee to which payment of the Base Rent is to be paid directly, the amount to be paid

- to such assignee, and the address to which such payment is to be sent. City shall not be liable for

any failure on the part of Lessor to give such notice to Clty or if City for any reason does niot actuaily
recewe any such not1ce :

I_n the event that Lessor defaults cn its obhgatlons to any Clty approved lender { ‘Lender")
which has financed all or a portion of the development of the Site, or defaults as the Developer on
its obligations to the Agency under the DDA, and such Lender elects to assume the obligations of
Lessor (as the Developer) pursuant to Section 320 of the DDA, Lessor may assign its rights under’
this Lease to such Lender with the prior written approval of City and City shall pay the Base Rent
directly to such Lender as provided for in this Lease. Such assigriment shall be made pursuant to

‘a wntten agreement reasonably satlsfactory to City in form and substance

Section 1.019. Notwﬁhstandmg any other- provision of this Lease, if City has made, or is
-treated as if having made pursuant to Section 1.014 above, the Base Rent payments in compliance
with the provisions of Article 1 of this Lease for transactions occurring on the Site for the entire term
of this Lease, the Base Rent shall be deemed to have been completely paid, even if the sum of such
'installments totals less than otherwise required by this Lease.
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ARTICLE 2. ADDITIONAL TERMS AND CONDITIONS
REGARDING PARKING AREA

© Title

Section 1.021. Within thirty (30) days following execution of this Lease, Lessor shall
* furnish City with a preliminary California Land Title Association report of the title to the Park and
Ride Parcel and each document shown as an exception or encumbrance in the report. This shall be
done at the expense of Lessor. Within fifteen (15) days after the delivery of the report and related
documents to City, City shall notify Lessor in writing of any objection to any exception therein.
City's right to object to an exception shall be limited to those items which in City's discretion could
interfere with City's proposed use of the Park and Ride Parcel for a Park and Ride facility. If City
makes a timely objection to any such exception, Lessor shall have the right to eliminate such-
exception, provided such elimination shall be at the sole cost and expense of Lessor and shall be
. completed not later than thirty (30) days prior to the. date scheduled for the start of the Term
. Commencement Date pursuant to Section 1.023. Lessor shall provide City with proof reasonably’
satisfactory to City that such exception has been eliminated. If the Lessor fails fo timely provide
such proof to the City regarding the elimination of the exception or in the altemnative provide proof
satisfactory to the City that it has obtained the requisite bond or insurance around the exception, then
the Term Commencement Date shall not take effect until such proof has been provided to the City.
City's failure to object in this mamnner to any exception shall be deemed an approval by City of that
exception.  Notwithstanding the foregoing, (a) if the Park and Ride Parcel is within the Site
conveyed by the Agéncy to Lessor as the Developer under the DDA, then City shall not have the
right to object to any exception to title to the Park and Ride Parcel which existed at the time of the
- conveyance of the Site to the Developer in accordance with the terms of the DDA, and (b) City shall
not have the right to object to any encumbrance of Lessor's interests in the Park and Ride Parcel
~which City has approved or is required to approve pursuant to Section 1.062 hereof,

Miscellaneous Conditions

Section 1.022. City's obligation to leasethe Park and Ride Parcel pursuant to this Lease 15

subject to the satisfaction of the following conditions, which are solely for Clty s benefit unless’
otherwise indicated:

Delivery of Possession

(a) The delivery of possession of the Park and Ride Parcel to City at the start of the Term
Commencement Date, shall be free and clear of all title matters, uses and occupancies except those
contemplated in the DDA unless otherwise approved in writing by City. City hereby consents to the
use and occupancy of the Park and Ride Parcel for parking pirposes by all tenants of the Site, and
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by their employees, customers, invitees_, and guests, provided such uses do not unreasonably interfere
with use of the Park and Ride Parcel as a Park and Ride facility by the City.

~Completion of Construction on Site

(b) - Subject to the terms and conditions set forth in the DDA, Lessor shall develop the
“Home Depot improvements”of not less than 100,000 feet along with ancillary and related

* improvements on the Home Depot designated portion of the Site (the “Improvements™) as depicted

and set forth in the plan in Exhibit G which is attached to this Lease and hereby incorporated by
referenice or any modification of the Improvements duly approved by City. Completion of the
Improvements shall be evidenced by the issnance of a Certificate of Completion issued by the

© . Agency stating that all required construction of the Improvements pursuant to the terms of the DDA, '

both exterior and interior, other than tenant signage and tenant improvements, has been completed.
Term of Lease
"Section 1.023, The lease term shall commence on the Term Commencement Date, and shall

continue for a period of twenty-one (21) years thereafter (hereafter referred to as the "Lease Term"),
unless terminated earlier in accordance with the terms of this Lease. Upon the commencement of

the Lease Term, the parties agree to execute an acknowledgment evidencing the date of the Term
. Commencement Date. Except as otherwise expressly set forth herein, City shall have no right to.

extend the Lease Term. Upon the termination or expiration of the Lease Term, City shall
immediately surrender possession of the Park and Ride Parcel to Lessor or its successors or a551gns
and shall not allow delay in szud transfer of possessmn for any reason.

Lessor shall have the nght to terminate the Lease prior to the end of the Lease Term by
giving written notice of termination to City, in the event City fails to pay the Base Rent as required

by this Lease, provided Lessor has first given City written notice of such failure,and thirty (30) days .

from the date of such notice have elapsed without curs of the default by City. Such remedy shall be
in addition to any other remedies Lessor may have as a result of such failure to cure by the City.
In this regard, the parties hereby agree as follows: g

Breach; Default; Remedies

(a) . Lessor and City agree that if an attorney is consulted by Lessor in connecticn with
a City Default or Breach ( as hereinafter defined), $350.00 is a reasonable minimum sum per such
occurrence for legal service and costs in the preparation and service of a notice of Default, and that

Lessor may include the cost of such services and costs i in said notice as rent due and payable to cure
sald Default

(v) = Lessorand City agree that if an attomey is consulted by City in connection with a
Lessor Default or Breach ( as hereinafter defined), $350.00 is a reasonable minimum sum per such

Public Use Lease’
1/17/01
Final Version

Page 9 of 30



occurrence for legal service and costs in the preparation and service of a notice of Default, and that
City may include the cost of such scrviccs and costs in said notice to cure said Default..

" (©) For purposes of this Lease a “Default is defined as 2 failure by the Lessor or City,
as applicable, to observe, comply with or perform any material terms, covenants, conditions or rules
applicable to Lessor or City, as applicable under this Lease. A “Breach” is defined as the
occurrence of any one or more of the following Defaults, and, where a grace penod for cure after

notice is specified herein or in the notice of Default, and the Lessor or City, as applicable, fails to
cure such Default prior to the expiration of the applicable grace period.

(d)  The following events shall be 2 City Defa.ult:

(1)  Vacating of the Park and Ride Parcel without the intention to reoccupy same,
or the abandonment of the Park and Ride Parcel and the failure to reoccupy or re-

establish the use of the Park and Ride Parce! within thirty (30) days followmg written
notice from the Lessor.

(2)  Except as expressly otherwise provided in this Lease, the faiiuré by City to
~ make any payment of Base Rent or any other monetary paymient required to be made
by City hereunder, whether to Lessor or to 4 third party, as and when due and such

failure is not corrected within ﬂ:urty (30) days foilowmg written notlce from the
Lessor.

(3} The failure of City to perform any 'obligaﬁon set forth in this Lease. :
(e) The followmg event shall bea Lessor Default

(1)  The failure of Lessor to fulfill any obhganon under this Lease necessary to
prevent the occurrence or the continued existence of any dangerous condition on the
Park and Ride Parcel which is an immediate threat to either life or property and such -
condition is not corrected or commenced to be corrected and diligently prosecuted
to completion by Lessor within a period of three (3) business days followmg written
notice thereof by or on behalf of City to Lessor.

(2) _ The failure of Lessor to perform any obligation seti forth in this Lease.

63 In the gvent of a Default or Breach by a party, the other party may pursue any other =

remedy now or hereafter avallable toit under the laws or judicial decisions of- the state of Cahfon'ua

(& The expiration or termination of this Lease and/or the termination of C1ty 5 nght to
possession shall not relieve City or “Lessor, as apphcable from liability under any indemnity
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provisions of this Lease as to matters occurring or accruing dunng the term of the Lease or by reason
 ofLessee’s occupancy of the Park and Ride Parcel.

Late Charges

(h) . City hereby acknowledges that late payment by City to Lessor of Base Rent and other

sums due hereunder will cause Lessor to incur costs not contemplated by this Lease, the exact
amount of which will extremely difficult to ascertain. Such costs include, but are not limited to,
- processing and accounting charges, and late charges which may be imposed upon Lessor by the
terms of any ground lease, mortgage or trust deed covering the Park and Ride Parcel. Accordingly,
if any instaliment of Base Rent or any other sum due from City (as contemplated by this Lease) shall
not be received by Lessor or Lessor’s designee within five (5) business days after such amount shall
be due, then, without any requirement for notice to City, City shall pay to Lessor a late charge equal
to five percent (5%) of such overdue amount. The parties hereby agree that such late charge
represents a fair and reasonable esttmate of the costs Lessor will incur by reason of late payment by
City. Acceptance of such late charge by Lessor shall in no event constitute a waiver of City’s
Default or Breach with respect to such overdue amount, nor prevent Lessor from’ gxercising any of

' the other rights and remedies granted hereunder.

Tena.ncy Statement

(1) Each Party (as “Responding Party”) shall within fifteen (15) days after written
notice from the other Party (the “Requesting Party”) execute, acknowledge and deliver to the
Requesting Party a statement in writing in form similar to the then most current “Tenancy
Statement” form published by the American Industrial Real Estate Association, plus such additional

information, confirmation and/or statements as may be reasonably requested by the Requesting
Party.

Extent of Leas ehold Interest -

Section 1.024. Upon commencement of the Lease Term pursuant to Section 1.023, Lessor
shall lease the Park and Ride Parcel to City, and City shall lease the Park and Ride Parcel from
Lessor, subject to the provisions and conditions herein set forth, for the Base Rent as described in
Article 1 hereof, together with any and all parking facilities either now or hereafter located on the
Park and Ride Parcel. (hereafter referred to as the "Park and Ride Improvements"). City's lease of
the Park and Ride Parce! shall be deemed to include the nonexclusive right of access to the Park and

Ride Parcel through all portions of the Site commonly reserved for common area vehicular and
pedestrian use.

City's leasehold interest shall be subject to the right of Lessor to:
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(a) grant the right (previously or in the future) to any third party to use the Park and Ride
Parcel and the Park and Ride Improvements under such terms as it determmes in its sole discretion;
and

(b) construct upon the Park and Ride Parcel any 1mprovements which Lessor detem:unes
are desuable or necessary, -

provided, however, such use, rights.and/or construction do not unreasonably interfere with the right
and ability of City to use the Park and Ride Parcel for a Park and Ride facility, or create a lien upon
City's interest in the Park and Ride Parcel which could threaten foreclosure of City's interest in the
-Park and Ride Parcel.  The general terms for the use of property as a Park and Ride facility are set
forth in Exhibit H, which is attached to this Lease and hereby incorporated by this reference. The
parties agree to cooperate with one another to establish the precise terms of usage of the Park and
Ride Parcel as a Park and Ride facility, provided such terms shall be in general accordance with
Exhibit H. After such precise terms of usage have been determined, City may sublease the Park and
Ride Parcel to any public entity pursuant to a sublease in general conformity with Exhibit H and
such precise terms, subject to prior approval of Lessor, which approval shall not be unreasonably -
withheld, delayed or conditioned. Any and all improvements on the Park and Ride Parcel, whether
now existing or hereafter constructed shall be and remain the property of Lessor.

Utilities

. Sectlon 1.025. Lessor shall order, obtam and pay for all utilities necessary for all operations
related to the Park and Rlde Pa.rceI :

. Taxes

Section 1.026. Lessor shall be solely responsible for all taxes, assessments and fees assess_ed
or levied upon the Park and Ride Parcel, including the land and Park and Ride Improvements.

Maintenance .

, . A

Section1.027. Lessor covenants and agrees to maintain at its sole cost and expense the Park
and Ride Parce!l and the Park and Ride Parcel Improvements thereon in 2 good condition throughout
the Lease Term, and to make all repairs and replacements hecessary to maintain and preserve the
Park and Ride Parcel and the Park and Ride Parcel Improvements in a decent, safe, healthy and
sanitary condition reasonably satlsfactory to Cxty and in compliance with all applicable codes and
standards of City, state and federal agencies. In the event that City reasonably determines that the
Park and Ride Parcel or Park and Ride Parcel I.mprovements are not being so maintained, City shall
have the right, after not less than s1xty (60) days prior written notice to Lessor to have any necessary
maintenance work done, and invoice the Lessor for the entire cost thereof plus a ten percent (10%)
administrative fee. In the event that the invoice is not paid by the Lessor within ten (10) days
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following delivery of the invoice, City may sue Lessor to recover the invoice amount. In the event
that an emergency condition occurs on the Park and Ride Parcel or Park and Ride Improvement,
Lessor shall eliminate such condition as soon as reasonably possible. In the event such emergency
condition is not corrected within a reasonable time by.Lessor, City shall have the right to have any
necessary maintenance work done, and invoice the Lessor for. the entire cost thereof plus a ten
percent (10%) administrative fee. In the event that the invoice is not paid by the Lessor within ten

(10) days following delivery of the invoice, City may sue Lessor to recover the invoice amount.

Indemnification

Section 1.028. Lessor shall indemnify, defend, and hold City and its .officers, égents,
employees, representatives and attomeys harmless from and against any and all costs, expenses,

claims, demands, damages, actions, causes of action, or hablhtles of any kmd ‘which may arise at any
time in connectlon with:

(@ any unsafe or defective condifion in or on the Park and Ride Parcel of any nature

whatsoever which may ex1st by reason of any act, omlssmn, neglect, or any use or occupatlon of the
Park a.nd Ride Parcel .

(b) any 1mprovement work by Lessor or its agents and contractors  including without '
lumtanon the demgn and mstallatlon of equipment and the development of Park and Ride Parcel;

(c) any maintenance of the Park and the Parcel or the Park and Ride Parcel
Improvements; ' ' ' '

(d)  anyact, omnission or neghgence on the part of Lessor its employees agents, lessees
invitees, or hcensees and

-(€)  useby any person of the Park and Ride Parcel even if such use 1s not in connection
with the Park and Ride Improvement. '

The foregoing indemnifications shall not be applicable to loss caused solely by active
negligence of City, provided, however, that nothing in such exemption from indemnification shall
be deemed to impose any obligation on City not otherwise required by this Lease. Moreover, in the
event of an indemnification by the Lessor of Lessee pursuant to this Section, Lessor shall be
permitted to provide a joint defense on the behalf of the Lessor and City with such defense being

provided by legal counsel selected by Lessor. Moreover all such defense costs shall be the sole
responsibility of the Lessor,

Lessor shall report to City any accident causing more than Ten Thousand Doilars
($10,000.00) worth of property damage or any serious injury to persons on the Park and Ride Parcel. -
This report shall contain the names and addresses of the parties involved, a statement of the
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c1rcumstances the date and hour, the names and addresses of any mtnesses and other pertment
_ mfon'natlon

Insurance

‘Section 1. 029 Lessor shall take out and maintain at all times during the Lease Term pubhc
liability and property damage insurance in the amount of not less than Three Million Dollar
($3,000,000.00) Combined Single Limit Liability with an cccurrence claims form. This pohcy shall
cover all injury or damage, including death, suffered by any party or parties from acts or failure to
act by City or Lessor or by authorized representatives of City or Lessor on or in connection with the
use or operation of the Park and Ride Parcel, All insurance policies shall name City and its officers,
agents, employees, representatives and aftorneys as an-additional insured, protect City and its
officers, agents, employees, representatives and attorneys against legal costs in defending claims,
and will not terminate without at least sixty (60) days prior written notice to City. All insurance
companies raust be reasonably satisfactory to City and licensed to do business in California. A copy
of the insurance policy shall remain on file with City during the Lease Term. Should Lessor fail to

take out and maintain the required insurance, Clty may do so, and the costs thereof shall be
subtracted from-the Base Rent.

Nondiscrimination

Sectien 1.030. Lessor and City respectively covenant and agree fe; itself, its successors, its '
assigns and every successor in interest to the Park and Ride Parcel or any part thereof, as follows:

(2) There shall be no disérimination against or segregatlon of any person, or group of
persons, on account of race, colot; creed, religion, sex, sexual orientation, marital status, national
origin or ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the
Park and Ride Parcel nor shall Lessor itself or any person claiming under or through it establish or
permit any such practice or practices of discrimination or segregation with reference to the selection,

location, number, use or occupancy of tenants, lessees, subtenants sublessees, or vendees of the Park
and Ride Parcel

(b) ~ Lessor a.nd City shall refrain from restnctmg the rental, sale or lease of the Park and
Ride Parcel on the basis of race, color, creed religion, sex, sexual cnentatlon marital status,
a.ncesn'y or nat10na1 origin of any person
ARTICLE 3. FAILURE OF CONDITION
- AND LESSOR'S BREACH OF WARRANTY

Section 1.031." Except as provided in Section 1.032, if any of the conditions set forth in this
Lease fails to occur, or if City properly notifies Lessor in writing prior to the Term Commencement
Date of Lessor's breach of any cf Lessor's warranties set forth in this Lease and such breach is not
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cured or commenced to be cured within thirty (30) days and diligently prosecuted to completion in
the event that more than thirty days is required, following written notice from the City, then City
may terminate this Lease. City shall exercise this power to terminate by complying with any.
applicable notice requirements specified in. the relevant condition and, in all other cases, by

providing written notice to Lessor at any time prior to the start of the Term Commencement Date. ‘

‘The.exercise of this power shall not waive any other rights City may have against Lessor for breach

of this Lease, but shall be the sole remedy for any failure of condition prior to the Term
Commencement Date or of any failure to cure an unfulfilled condition whlch Lessor elected to

remedy prior to the start of the Term Commencement Date.
Lessor s Electlon to Remedy Defects

Sectxen 1.032. Notmthstandmg any provision of this Lease to the contrary, Lessor shall have

the right prior to the start of the Term Commencement Date to remédy any failure of any condition |

or any breach of any representation or warranty of this Lease wluch could otherwise permit City to

‘terminate this Lease (hereafier referred to as "Defect"). This nght to remedy shall be subject to the

following reqm:ements and restrictions;

(a) C1ty shall u'nmedsate ly notify Lessor in writing of City's diccovery, prior to the start
of the Lease Term, of a Defect. If City has actual knowledge of a Defect and fails to give notice,
City shall waive the Defect and the Defect shall not be a violation of t}us Lease.

(b) If City gives notice, Lessor may elect to remedy the Defect by giving Clty, within

* thirty (30) days of receipt of City's notice, written notice of its intent to remedy the Defect. If Lessor

anticipates that the Defect cannot be remedied"prior to the Term Commencement Date, its notice of -

election to remedy shall include a postponement of the start of the Term Commencemment Date, and
a specification of the number of days (if any) of postporiement necessary for the Lessor to remedy
the Defect. In the event of any such postponement, Lessor shall promptly begin to remedy the
Defect and proceed diligently to complete the necessary remedy. If Lessor fails to provide a timely
notice of election or fails to remedy the Defect prior to the Terrn Commencement Date (including

any extension pursuant to this Section), then City, at Cltys election (made in a written fotice

delivered to Lessor within thirty (30) days after the date otherwlse scheduled for thenTerm
Commencement Date) may do any of the following:

(1) If a material Defect '(including without limitation, failure to deliver
possession of the Park and Ride Parcel in the condition required by this
Lease, failure to complete construction of the Park and Ride Improvements
on Park and Ride Parcel required by this Lease, failure to clean- -up any
required envirommental contarhination, failure to clear any required

encumbrances, eic.) terminate the Lease without any liability on the partof -

either party; or

. Public Use Lease
- U101

Final Version ’
' Page 15 of 30



(2) Start the Lease Term subject to Lessor providing security in a form
reasonably acceptable to City to assure remediation of the Defect or Defects
within a time period reasonably acceptable to City; or

(3) Start the Lease Term without a reduction in the Base Rent and without any
- liability for the unremedied Defect or Defects on the part of Lessor.

The failure by City ro make such an election shall be deemed an election of option two (2).

ARTICLE 4. RIGHTS AND WARRANTIES |
‘Right of City to Enter the Park and Ride Parcel

Section 1.041. Lessor grants to City, or City's agents, the right, at any time and from
time to tine after the execution of this Lease, to enter onto the Park and Ride Parcel to conduct tests
or mvestlgauons, provided that:

(@ The acts shall be conducted at the sole cost and experrse of City;
() The acts do not unreasonably interfere With Lessor's possession;

. (¢)  City shall defend, indemnify and hold Lessor harmless from any claims, costs or -
hab1hty resulhng from the acts; .

@ Clty shall give Lessor written notice of the intention to enter not less than three (3)
business days prior to the date of the pla.nned entry;

(e) Lessor shall have the ri ght to have its representatwe present at.any testing or
mvestlgatlon and .

@ A.ny physxcal testing shall be conducted by licensed professronals n the field of
testing being conducted.

Representations and Warranties of Lessor

3

Section 1.042. Lessor represents and warrants to City that as of the Term Commencement
Date: : '

(2) Lessor owns the Park and R_ide'.Parcel, free arid clear of all liens, licenses, claims,
encumbrances, easements, encroachments on the property from adjacent properties, encroachments
by improvements on the Park and Ride Parcel onto adjacent properties, and rights of way of any
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nature, not disclosed by the public record or previously approved in writing by the Clty as set forth
herein. _

(b)  There’s no pending litigatioﬁ involving the Park and Ride Parcel.

(©) There is no cited violation of, or notice conceming Defects or noncompliance with,
any applicable building code or other code, statute, regulation, ordinance, judicial order, or judicial
holding pertaining to the Park and Ride Parcel, provided, however, that any defects or-
noncompliance with environmental of hazardous waste issues are governed by Article 5 hereof.

(d) Lessor is not in d fault under any contract, note, or. encumbrance relating to the Park
and Rlde Parcel. - : '

(e) . Except as otherW1se provxdsd herein, the Park and Ride Parcel i is in good condition
and there is no material Dcfect in the Park and R_tde Parcel.

() Lessor w111 maintain the Park and Ride Parcel in good _repsir and in the same, or
better, condition than is required during the Lease Term, reasonable wear and tear excepted.

(g)©  Lessor has the full right, authority and power to enter into this Lease, to consummate
the transactions.contemplated herein and to perform its obligations hereunder, and under those’
documents and instruments to be executed by it at the closing, and this Lease constitutes a valid and
legally binding obligation of Lessor enforceable against Lessor in accordance with its terms.

_ © (h) . Lessor's execution and delivery of this Lease and the consummation bf.lthe
transactions contemplated and the performance of Lessor's obligations hereunder do not violate any-

agreement, instrument, mortgage, loan agreement statute, ordinance or regulation to which Lessor
is a party or by whxch Lessor is bound.

1) The individuals executmg this Lease and the instrurnents refersnced herein on behalf

of Lessor have the legal power, right and actual authonty to bind Lessor to the terms and conditions
hereof. , : ¢l

Representations and Warranties of City
Section 1.043. City represents and warrants to Lessor that;

(a) . City has the full right, ailthoi'ity and power to enter into this Lease, to consummate
the transactions contemplated herein and to perform its obligations hereunder and under those
documents and instruments to be executed by it at the closing, and this Lease constitutes a valid and
legally binding obligation of City enforceable against City in accordance with its terms.
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(b): City's exeeunon and delivery of thls Lease and the consurmmation of the transactions
contemplated and the performance of City's obligations hereunder do not violate any agreement,

instrument, mortgage loan agreement, statute, ordinance or reo'ulatlon to which City is a paﬂy or
by which City is bound -

(c) The md1v1duals executing this Lease and the instruments referenced herein on behalf -

of City have the legal power, nght and actual authority to bind City to the terms and conditions
‘hereof.

ARTICLE 5. ENVIRONMENTAL PROVISIONS
- Indemnification by Lessor

Section 1.051. Effective as of the date of execution of this Lease by City, Lessor shall
defend, indemnify and-hold harmless City and its officers, agents, employees, representatives and
attorneys from and against any and all claims, damages or liabilities (whether or not caused by
negligence), including civil or criminal fines, arising out of or relating to any of the following:

, ()  Any generation, processing,-handling, transporta’don storage, treatment or d1sposa1
of solid wastes or hazardous wastes by Lessor, including, but not limited to, any of such act1v1t1es
occurring on the Site or the Park and Ride Parcel;

(b) Any releases (including, but not limited to, any releases as defined under the’
Comprehenswe Environmental Response, Compensation and Liability-Act of 1980) by Lessor to the
extent occurring or existing prior to the date of execution of this Lease by City, mcludmg, but not -

. limited to such releases to land ground water, surface water or mto the air,

Backgfound

o

¢ Section 1.052." Lessor represents that all studies and analyses conducted on the Site by ¢ the
Lessor will be made avallable to the City for review and mspectmn

Within sixty (60) days following the execution of the DDA, Lessor shall furnish City with
a copy of an environmental Phase I, and if appropriate Phase II, report (the "Environmental Report").
Within forty five (45) days after the delivery of the Environmental Report to City, City shall have
the right to notify Lessor in writing of any objection to any environmental condition on the Site or
the Park and Ride Parcel disclosed by the Environmental Report. If City makes a timely objection -
to any such condition, then not later than thirty (30) days prior to the Term Commencement Date: .
(2) the condition shall be eliminated or corrected at the sole cost and expense of Lessor, or (b) Lessor
shallidentify alternative space to serve as the Park and Ride Parcel leased pursuant to this Lease, so
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long as (i) such aliermnative space is within the Site, and in connection with Lessor's identification of
such alternative space, Lessor also delivers to City an Fnvironmental Report pertaining thereto that
is acceptable to City, (ii) such alternative space contains the number of parking spaces required by
the DDA, and (iii) such alternative space is otherwise approved by City, which approval shall not
be unreasonably withheld, delayed or conditioned. If the condition so objected to by City is not
eliminated or corrected within such time, and Lessor does not timely identify acceptable alternative
space to serve as the Park and Ride Parcel, then City may, in its sole discretion, either (1) terminate
this Lease, or (2) start the Lease Term subject to Lessor providing security in a form reasonably
acceptable to City to assure elimination or correction of the condition within a time period
reasonably acceptable to City. City's failure to object in this manner to any condition disclosed by
the Environmental Report shall be deemed approval by Clty of that condmon

However, notwithstanding anyﬂung conta.med in this Section 1 052 of this Leasn to the
contrary, in the event that the soil condition of the Site is in all respects suitable for the development
. of the Improvements thereon pursuant to Section 212 of the DDA at the time of the Term

Commencement Date, then the Clty shall not object to the enwronmental condition of the Park and
Ride Parcel

Representations and Warranties

‘ Section 1.053.- As an inducement to 'City to enter into this Lease, Lessor i'epresents and
- warrants to City that:

Aa) During any and all previous periods of ownership of the Site and the Park and Ride
‘Parcel by Lessor, there has been no motice, directive, violation report or action by any local, state or-
federal department or agency concerning environmental laws or regulations, which has not been
disclosed by Lessor to City and remedied in accordance with such laws or regulations;

(b) * ToLessor's knowledge, there are no soil or geological conditions which might impair

oradversely affect the current use or future plans for use of the Site aor the Park and Rlde Parcel by
the City;

{c)  Any business and operations of Lessor on the Site and the Park and Ride Parcel will
at all times be conducted in compliance in all material respects with all applicable federal, state, local

or foreign laws, ordinances, regulations, orders and other requirements of governmental authonities.
with respect to matters relating to the environment;

(d) . There has been no spill, discharge, release, cleanup or contamination of or by any

hazardous or toxic waste or substance used, generated, treated, stored, disposed of or handled by
Lessor at the Site or the Park and Ride Parcel;
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(e) As of the Term Commencement Date, no underground storage tanks are located at,
on or under the Site or the Park and Ride Parcel;

(f) As of the Term Commencement Date, no hazardous or toxic substances or wastes
are located at the Site and to the extent such substances were located on the Site, they have been
removed from the Site or the Park and Ride Parcel in compliance with all applicable California and
federal environmental laws and regulations. o

. Condition Precedent to Lease Term

Section 1.054.

(a) As acondition precedent to City's obligation to start the Lease Term, Lessor shall
promptly furnish te City true and complete copies of zll documents, submissions and
- correspondences provided by Lessor to any environmental authority, and all documents, reports,

directives and correspondences provided by such authority to Lessor. Lessor shall also promptly
. furnish to the City true and complete copies of all sampling and test results obtained from samples
and tests taken at and around Park and Ride Parcel and the Park and Ride Parcel.

(b)  Lessor repreéents and warrants to City that the Site and the Park and Ride Parcel and
the operations thereon comply fully with all state and federal environmental laws.

(c-) - Lessor shall indemnify and defend City and its officers, agenfs, employees,
representatives and attorneys from and against any and all liabilities, losses and costs, including
City's reasonable counsel fees, which City may inciir because of Lessor's failure to perform any of -

its obligations under any Cleanup Law affecting the Site or the Park and Rlde Parcel or Lessors
breach of the representatlons and warranties set forth above:

Lessor's Cleanup Obligations

Sectien 1.055.

(a) | " Throughout the Lease Term Lessor shall, at Lessor's own expense, comply with any
Cleanup Law respecting the Site and/or the Park and Ride Parcel, and shall obtain the necessary

approvals, if any are required, from the appropriate govemmental authonty per:mttmg the .
transaction to be completed :

(b) Should a cleanup of the Site and/or the Park and Ride Parcel be required during the
Lease Term under the Cleanup Law, City shall cooperate with Lessor with respect to any Cleanup
obligations Lessor may have. In such event, Lessor shall diligently proceed with all reqiired
Cleanup activity and regulatlons and post-cleanup sampling required by the authorities and shall
complete such activity as soon as possivle. During any such Cleanup by activity by Lessor which
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results in the closing of the Park and Ride or a material interference with the use of the Park and .-
Ride Parcel by City, then the Lessor shall provide alternative spaces for Park and Ride use by the
City in the exact amount of lost spaces on the Park and Ride Parcel or in the event that such
alternative spaces cannot be made available by Lessor, the Base Rent shall either be suspended or
pro-rated on the basis of spaces available to the City for the Park and Ride, as appropriate, until such
time as the Park and.Ride Parcel and all parking spaces thereto are fully restored to its prior
condition. A “material interference” with the use of the Park and Ride Parcel for purposes of this

Lease shall occur when fifty-six (56) or more parking spaceshave been removed from use on the
Park and Ride Parcel

(e) Le_ssor ghall indemnify and defend City and its- officers, agents, employees,
representatives and attorneys from and agamst all  liabilities, losses and costs, including City's - -
reasonable counsel fees, which City may incur by reason of Lessor's failure to' perform any of the
Cleanup obligations set forth above. However, in the event of an indemnification by the Lessor of
Lessee pursuant to this Section, Lessor shall be permitted to provide a joint defense on the behalf .
of the Lessor and City with such defense being provided by legal counsel selected by Lessor.
Moreover, all such defense costs shall be the sole responsibility of the Lessor.

ARTICLE 6. MISCELLANEOUS PROVISIONS
Loss, Destruction and Condermnation-
Section 1.061. The parties agree that the following provisions shall govern the risk of loss:

If after execution of this Lease by City, all or any part of thé Park and Ride Parcel is
destroyed without fault of Lessor arid such damage is not repaired, or if all or any part of the Park
and Ride Parcel is taken by eminent domain by any govemmental entity, Lessor may substitute an
alternative area on or near the Park and Ride Parcel of equal size to the portion of the Park and Ride
Parcel so destroyed or taken, which area shall thereafier be designated for the Park and Ride facility .
and operated in accord with the requirements of this Lease. Such elternative area shall be located
as near as possible to the closest transit stop on or.adjacent to the Site. To the extent that an
alternative area cannot be so found, City shall be relieved from a pro-rata portion of City's obligation

" under this Lease to pay the Base Rent for the Park and Ride Parcel, determined by the proportion
of the amount of the Park and Ride Parcel which has been so destroyed or taken and which is not

_available to City for parking uses to the amount of the Site or the Park a.nd Ride Parcel which is still
avallablc for such use.
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Assignment

Section 1.062. City may not sublet or assign this Lease without Lessot's prior written
consent, which Lessor may give in its sole discretion. Any Lessor approved a551gmnent of this
Lease shall relieve City of liability under this Lease.

Lessor shall not transfer, assign, sell, or otherwise convey the Site or the Park and Ride
Parcel, or any pertion thereof or interest therein, without the prior written approval of City, which

. approval City shall give in the event that the proposed transfer , assignment, sell or conveyance is

to a “sophisticated institutional or an individual investor” as that term is defined in Section 1.018
of this Lease. For purposes of this Lease, any such transfer, assignment, sale, or conveyance shall

‘constitute a "Transfer." Under no circumstances shall the City be under any obligation to approve
" a Transfer to any entity or party other than a sophisticated institutional or individual investor.

Moreover, any such Transfer approval or disapproval shall be at the sole discretion of the City. City
shall not, however, withhold its consent to (2) the collateral assignment of the interests of Lessor
under this Lease to the holder of a mortgage or deed of trust encumbering the Site in accordance the

.prowswns of Section 316 of the DDA, or (b) the assignment of the nghts to receive all Base Rent

provided in Article 1 of this Lease to an owner of another parcel on the Site under the DDA. pursuant -
to Section 1.018 of this Lease, or (d) the’ collateral assignment of such rights to an associated Lender
as referred to in Section 1.018, or (e} any assignment of the Site approved by the Agency. Any
assignment approved by City hereunder shall be subject to this Lease, and the assignee shall be
required to execute an assumption and/or nondisturbance a'greement reasonably satisfactory to City

in form and substance. All costs of City incurred in processing any ass1gm:nent shall be borme by
Lessor. : :

 Time of Eséence;
Section 1.063. Time is of the essence in this Lease. I
‘Notices

Section 1.064. Any notice, tender, delivery, or other communication pursuant to this Lease
shall be in writing and shall be deemed to be properly given if delivered, dispatched by registered
or certified mail, postage prepaid, return receipt requested, or sent by facsimile transmission or other
wire communication in the manner provided in this Section, to the following persons:

{a) If to City:

Assistant City Manager

City Administration Building

202 "C" Street, M.S. 9B

San Diego, California 92101-4155
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Facsm’ule No. (619) 236-6067

With acopy to:

Deputy Executive Director

Redevelopment Agency of the City of San Diego
-City Administration Building

Community Concourse

202 “C” Street ‘

San Diego, California 92101 .

President
-Southeastern Economic

- Development Corporation :
995 Gateway Center Way, Suite 300
San Diego, CA 92102 '
Facsimile No, (619) 263-6912

City Attorney

Civic Center Plaza ,

1200 Third Avenue, #1620
San-Diego, California 92101-4155
Facsimile No, (619) 236-7215

Kane, Ballmer & Berkman
515 South Figueroa Street
Suite 1850 o
Los Angeles, California 90071
Royce K. Jones, Esq.
Facsimile No. (213) 625-0931

“(b) If to Lessaor:

Pacific Development Partners LLC
177 South Beverly Drive

Beverly Hills, California 90212
Facsimile No. (310) 279-6566

- With a copy to:

Bouza, Klein & Goosenberg
949 So. Hope Street
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Los Angeles, California 90015
Facsimile No. (213) 488-1316 -

Elthcr party may chancre that party's address for these purposes by gwmg written notice of
. the change to the other party m the manner provided in thls Section. -

If sent by mall, any notice, dehvery, or other communication shal! be effective or deemed
to have been given forty-eight (48) howurs after it has been deposited in the United States mail, duly
registered or certified, with postage prepaid, and addressed as set forth above. If sent by facsimile
transmission, wire or other form of wire communication, any notice, delivery, or other
communication shall be effective or deemed to have been given on the date sent or transmitted and

received by the recipient's receiving apparatus If dehvered it shall be deemed given on the date
delivered.

Entire Agreement

SGC'{'.IOL‘L 1.065. This Lease and the attached Exhibits constitute the entlre agreement between
the parties relating to the leasing of the Park and Ride Parcel. Any prior agreements, prormises,
negotiations, or representations not expressly set.forth in this Lease are of no force and effect. Any

amendment to this Lease shall be of no force and effect unless it is in wntmg and mgned by Clty and
Lessor. .

Notwithstanding the foregoing, should any provision'of this Lease prove to be invalid, void, |
- orillegal, such determination shall in no way affect, impair, or mvahdate any other prov1sxon hereof
: and such other prowsmns shall femain in full force and effect

— . Subordination

Section 1.066. Upon twenty (20) days prior written request by Lessor, City agrees to execute
and deliver to any construction, permanent, or refinancing lender an agreement subordinating City's
interest'in Park and Ride Parcel or the Park and Ride Parcel to such lender's initerest subject to the . -
lender agreeing to nondisturbance and attornment provisions in the form reasonably acceptable to-
City to prevent interference with the rights to be afforded to City hereunder.

" Attommeys' Fees

Section 1.067. If any action, proceeding, or arbitration arising out of or relating to this Leass
1s commenced by either party to this Lease, then as between City and Lessor, the prevailing party
shall be entitled to receive from the other party, in addition to any other relief that may be granted,

the reasonable attorneys' fees, costs, and expenses incurred in the action, proceeding, or arbltratlon
by the pI“GVB.}.anU party
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_ Binding Effect

~ Section 1.068. This Lease shall be binding on and inure to the benefit of the parties to this
Lease and their heirs, personal representatives, successors, and assigns, except as otherwise provided
in this Lease.

Govermng Law

Section 1.069. This Lease and the legal relations between the parties shall be govemed by
and construed in accordance with the laws of the State of California. Proper venue for any action
shall be in San Diego, California. : '

Headingsv

Section 1.070. The keadings of the articles and sections of fhis Lease are inserted for
~ convenjence only. Theydo not constitute part of this Lease and shall not be used in its construction.

Wawer

Section 1.071. The waiver by a.ny party to this Lease of a breaeh of any provxsmn of this
Lease shall not be deemed a continuing waiver or a waiver of any subsequent breach of that or any
other provxsxon of thls Lease

Production of Records

Section 1.072. Lessor agrees to make available for inspection by City at the Site a complete
and accurate set of Lessor's books and records from which Sales Tax can be determined; including,
without limitation, all federal, state and local tax returns. Lessor agrees it will keep, retain, and
preserve for at least three (3) years all such books and records. City shall have the right, upon
reasonable notice, to inspect said books and records and to make transcripts therefrom to verify the
Sales Tax amounts received by City. Such inspection may be made at any reasonable tinie during
normal business hours, and Lessor shall cooperate with City in making such inspection. In addition,
City shall have the right to audit such books and records once per year. Such audit shall be at City's
sole cost and expense, provided, however, that if such audit determines that the actual Sales Tax

received by City is two percent (2%) or more greater or less than that reported by Lessor, City shail
.be reimbursed for such cost and expense by Lessor

To the ext_ent permitted by law, City agrees to make available for inspection by Lessor such
bocks and records as it has available to permit Lessor to determine Sales Tax received by City. Such
" inspection may be made at any reasonable time during normal-business hours at City offices, and
City shall cooperate with Lessor in making such inspection. Lessor acknowledges that inspection

of such records may be limited pursuant to California Revenue and Taxation Code Section 7056 or
any successor thereto.
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Lessor further agrees to make reasonable efforts to require all of its tenants at the Site (i).
make available for inspection'by City at the Site their books and records of all transactions from
which Sales Tax can be determined, including, without limitation, all federal, state and local tax
returns; (ii) to retain such books and records for at least three (3) years; (iii) to permit City to have
the right to inspect and audit such books and records upon reasonable notice and to make transcripts

therefrom to verify the Sales Tax amounts received by City; and (w) to cooperate w1th City in
malqng such inspéction. :

' No‘ Joint Venture

Section 1.073. Nothing contained in this Lease shall be deemed or construed as creating a
partnership, joint venture, or any other relationship between the parties hereto other than landlord
and tenant as specifically set forth according to the provisions contained herein, or cause City to'be
responsible in any way for the debts or obligations of Lessor, or any other party.

Interpretation

Section.1.074. -

(a)  The language in all paﬁs of this Lease shall in all cases be construed simply, as a
whole and in accordance with its fair meaning and not strictly for or against any party. The parties
hereto acknowledge and agree that this Lease has been prepared jointly by the parties and has been |
the subject of arm's length and careful negotiation over a considerable period of time; that each party
has been given the opportunity to independently review this Lease with legal counsel, and that each
party has the requisite experience and sophistication to understand, interpret and agree to the
particular language of the provisions hereof. Accordingly, in the event of an ambiguity in or dispute
regarding the interpretation of this Lease, this Lease shall not be interpreted or construed against the
party preparing it, and instead other rules of interpretation and construction shall be utilized.

(b) When the context so requires when used in this Lease, the masculine gender shall
be deemed to include the feminine and neuter gender and the neuter gender shall be deemed to
include the masculine and feminine gender. When the context so requires when used in this Lease
the singular shall be deemed to include the plu.ral

Conflict of Interest

*Section 1.07 5 No member, ofﬁc1a1 or employee of C1ty shall have any chrec:t or indirect

interest in this Lease, nor pa.rtlclpate in any decision relating to t}ns Lease which is prohibited by
law. ‘ :
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No Third Party Obligation

Section 1.076. This Lease shall not be deemed to confer any rights upon, nor obligate elthel
- of the parties to this Lease to, any person or entlty not a party to this Lease '

I_ndemmﬁcanon

_-Section 1.077. Lessor shall indemnify, defend and hold harmless City, its officers, agents,
employees, representatives and attormeys, and their respective heirs, estates, representatives, agents
and employees, from and against any and all claims, liabilities, damages, losses, causes of action,
-and/or obligation or expenses, including reasonable attorneys fees, incurred as a result of, or arising

in cormectlon with the breach of any warranty, representatlon or obh gatton of Lessor under this
Lease. . ‘

- City shall indemnify, defend and hold harmless Lessor, and its shareholders, officers,
directors, employees, agents, representatives and attorneys, and their respective heixs, estates,
representatives, agents and employees, from and against any and all claims, liabilities, damages,
losses, causes of action, and/or obligation or expenses, including reasonable attorneys fees, incurred

as a result of, or arising in connection with the breach of any warranty, representation or obhgatmn
of Clty under thls Lease.

Any obligation in this Lease of Lessor to mdemmfy defend and hold harmless City shall
include the obligation to indemnify, defend and hold harmless City's officers, agents, employees,
representatives, and attorneys, and their respective heirs, estates, representatives, agents and
employees. - Any obligation in this Lease of City to indemnify, defend and hold harmless Lessor
shall include the obligation to indemmnify, defend and hold harmless Lessors's shareholders, officers,

.~ directors, employees, agents, representatives and attorneys, and their respectwe ‘heirs, estates,
-representatwes agents and employees. -

Statement of Comphance

Section 1.078. Within fifteen (15) days fo]lowmg rece1pt of any written request which either

party may make of the other party from time to time, the other pa.rty shall execute and deliver to the
requesting party a statement certifying that:

(a) this Lease is unmodified and in full force and effecﬂ if such be the case, or, if there
has been modification thereto, that this Lease is in full force and effect as modified, and stating the
date and nature of such modlﬁcatlon

(b) there are no current breaches under this Lease, or spemfy the dates and nature of any
such brcaches and :
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(©) any other reasonable information reque_sted,
- Force Majeure

Section 1.079. Except as specifically set forth in this Lease, in the event that any of the
parties to this Lease are prevented from proceeding with any of their obligations under this Lease
by reason of events that are beyond that party's control, such as strikes, lockouts, earthquake, war,
insurrection, riots, floods, acts of God, acts of the public enemy, epidemics, quarantine restrictions,
freight embargoes, or inclement weather, then that party shall be entitled to an additional grace
period or extension of time in which event to perform the obligation whose performance is precluded
by such event, equal to the period of delay caused by such event beyond that party's control,
provided the party seeking such extension shall have provided notice of the event to the othier party
“within ten (10) days of the event's occurrence. Notwithstanding the foregoing, the date for the start

of the Lease Term shall not under any circumstances extend past the Term Commencement Date as
defined in Section 1.01 l(g)

Time Periods

Section 1.080. In the event the time for performance of any obligation hereunder explres on

a Saturday, Sunday or legal holiday, the time for performance shall be extended to the next day
whlch is not a Saturday, Sunday or legal holiday.,

Further Instruments

Sectlon 1.081. Each party promptly upon the request of the other shall execute and have
acknowledged and deliver to the other any ard all further instruments reasonably requested or

appropnate to evidence or give effect to the provisions of this Lease and wh1ch are con51stent with
the provisions hereof.

Bfokers

Section 1 .082. Each party hereto represents and warrants that gach has-dealt w1th no brokers,
leasmg agents, or finders in connection with this Lease, and covenants and agrees to indemnify,
defend and hold harmless the other party from and against claims by third parties for real estate or
brokerage cormissions, or finder's fees in connection with this transaction, and all costs and

expenses incurred by the indemnified party in conncctlon therewith, including, but not limited to,
reasonable attorneys' fees.

Subdivision of Site

Section 1.083.Upon a subdivision of the Site in compliance with applicable laws affecting
" the legal description of the Park and Ride Parcel, Lessee, upon the written request of Lessor, shall
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execute the necessary documentation amending the legal description of the Park and Ride Parcel in

accordance with such subdivision approval provided that the revised Park and Ride Parcel includes -

a minimum of 365 spaces.
No Merger

Section 1.084. There shall be no merger of the leasehold interest provided for in this Lease
with the fee estate in such property (i.c., the Park and Ride Parcel) by reason of the fact that this
Lease or the leasehold estate to be created by this Lease may be held directly or indirectly, by or for
the account of any person who shall own the fee estate in such property or any interest in such fee
estate, and no such merger shall occur unless and until all persons having any interest in this Lease

“or in the leasehold estate to be created thereby shall join in a written mstmment effecting such
merger and shall duly record the same.

Automatic Terminétion |
Section 1.085. This Lease will automatmally terminate following the delivery of written

notice by either party to the other if this Lease is executed by the parties prior to the closing and
. funding of the construction loan(s) to be provided by Cathay Bank for the development of the Home

Depot improvements upon the Site (the “Loan Closing”) and the Loan Closing fails to take place |

pursuant to the terms and conditions of the DDA and within the time established in the DDA.

o th
: Datedlthxdz 10 day of L}cumu cww; ,2001

o PDP IMPERIAL PARTNERS LLC, a
California Limited Liability Company
(Lessor)

= l/f7/o/:u Y/W/V

onald . Recht
Its: M ager

Date: ‘/‘7 /()[ By: %""’L/ bertgy
_ : ' , ‘ MarkT_BurUcr 4
Its: Manager
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CITY OF SANDIEGO,

a Charter City
o : - ‘ (Clty) '
Date; __ ”'IX/N ’ By\ \_Z//%//’//V
: f= Clty Manager v
ATTEST:
By:

City Clerk

- APPROVED AS TO FORM AND LEGALITY:

'CASEY GWINN
City Attomey

) 'By: v ’
| Deputy /-
' APPROVED:
'KANE, BALLMER & BE - :
City Special Counsel ' T
Qgﬂ&u -
e K. Jofles o
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CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT
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@ 1995 Naliona! Notary Assucmlmn BZSE Remmel Ave., P.C. Box 7184 » Canoga Park, CA 91308-7184

= Wy San Diego County
"m‘gj My Comm. Expires AUg 22, 207 ¥
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. State of ﬂ M W
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County of éﬂl aﬁu )

J
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before me,
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Qﬂé?gp o/éje.,

/ ~ Daie

personally appeared

/i

- Name and Titl Orfficer (e.g.. “Jane Ooe, Notary Pu

’

‘Namels} o Signer(s) .

O personally known 1o me ~OR - [Eﬁproved to me on the basis of satisfactory evidence to be the personfey-

: whose namadg) isfare subscribed to the within instrument
and acknowledged to me that he/she/they exscuted the
same in hisfket/tietr authorized capacity{ies], and that by
his/Rertheir signature(s}-on the instrument the person(sh;

JEANNETTE |, SANTOS
w3 - Commission #1153428
=0 Notcz'y public - California

TRETT VNN

WITNESS my hand and offiial seal.

or the entity upon behalf of which the personés¥ acted,
executed the instrument.

{ / >
Signatyfe of Notary Public

H

AL

Though the in!ormauon below fs not requrred by law, it may prove valuable to persons relying on the documenr and couid prevenr
. fraudulent removal and reattachment of this-form to another document,

. Descnptlon of Attached Document

T|t!e or Type of Document:

Document Date:

Signer{s) Other Than Named Above:

- Number of Pages:

Capacny(les) Clalmed by Signer(s)

Signer's Name:

O individual

[0 Corporate Officer
- Title(s):
O Partner — O Limited O General
O Attorney-in-Fact

O Trustee AIGHT THUMBPRINT
O Guardian or Conservator " OFSIGNER - |
{J Other: Top oi thumb here

Sigher is Repfesenting:

Signer's Name:

. O Individual,

{1 Corporate Officer
" Title(s):

O Partner— O Limited O General
O Attorney-in-Fact

O Trustee RIG TH BPHINT
O Guardian or Conservator ' '
{J Other:

Top of thumb hefc

Signer Is Rep-resenti‘ng:

Prod. No. 5307
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ALL-PUR.PCSE ‘CERTIFICATE

- State of California o g
L ss
" Countvof Los Angeles 4 4
On__1/17/01 L beforeme, _ Louise Y, Tam, Nol‘car'y Public
personally appeared _RONALD A.. RECHT AND MARK T. BURGER-==--==--=--~---—wo=ommonorooomo-

* personatly-lmown-to-mre-(or proved to me on the basis of satisfactory evidence) to be the person(s) whose name(s)

-15/are subscribed to the withm instrument and acknowledged to me that fefste/they executed the same in .
hisfher/their authorized capacity(ies), and that by his/es/their signature(s) on the msmuncnt, the pcrson(s) or the
entity. upon behalf of which the person(s) acted, executed the instrument. - :

. WITNESS my hand and official seal. L
l T LOUSE ¥ TAM E
£ LR Commisslon # 1134404

Notary Puble — Calfornio £

Los Angetes County

. g My Comm. Explres Apr 17, 2001 ‘
}é‘w 2 >/ [ ? Tseal] -

N’tar;? 'Public
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‘The Land referred to herein is situated in the state of Cahforma County of San Diego and
described as follows

Lots 1 through 6 and 8 of Imperial Ma:ketplace in the Cify of San Diego, County of San Diego,

State of California, according to Map thereof No. 13977, ﬁled in the office of the County Recorder
of San Diego County, June 6, 2000.
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Park and Ride Description

That portion of Lot 1 of Map 13977 in the city of San Diege, County of San Diego, State
of California, according to Map thereof Neo. 13977 filed in the Office of the county
Recorder.of San Diego County, State of California June 6, 2000 as ﬂle No. 2000-
297997 more particularly described as follows:

COMMENCING at the Southeasterly corner of said Lot 1;

THENCE along the Easterly line of Said Lot 1, North 00°31°26" East, 4 85 feet to the.
TRUE POINT OF BEGINNING

.THENCE continuing along said line, North 00°31'26" East, 225. 12 feet to an angle point

in the Easterly line of sand Lot1;

' THENGE North 41°03'12” West, 80.00 feet;
* THENCE North 89°27'14” West, 137.38 feet;

THENCE South 00°31'11” West, 212.50 feet;
THENCE South 30°45'38" East, 57.84 feet;

THENCE South 81°17'14" East, 162.07 feet to the TRUE POINT OF BEGINNING.

CONTAINS: 1.134 Acres, more or less. |



hos

pr—

Payment Annua! Rent Scheduled Scheduled Balance of
- Amount Principal Interest Base Rent
‘ Payment Payment Amount
Amount Amount
_ o S $3,360,000
1 (5168,626) ($34,802) ($133,824) $3;325,108
2 ($337,253) ($73,908) (5263,345) $3,251,290
3 ($337,253) ($80,042) ($257.211) $3,171,248
4 ($337,253) {$86,685) {($250,567) $3,084,563
5 ($337,253) ($93,880) (3243,372) ° $2,990,683
6 ($337,253) {$101,672) ($235,580) - - $2,889,010
7 ($337,253) ($110:111) ($227,142) $2,778,899
8 (3337,253) ($119,250) = ($218,002) $2,659,649
9 - ($337,253) {$129,148) ($208,105) $2,530,501
10 ($337,253) (3139,867) ($197,385) $2,390,634
11 ($337,253) ($151,476) - ($185,777) $2,239,158
12 ($337,253) © (5164,049) ($173,204) $2,075,109
13 "($337,253) {$177,665) ($159,588) $1,897,444
14 ($337,253) " ($192,411) - ($144,842) © $1,705,034
15 ($337,253) ($208,381) ($128,872) $1,496,653
16 ($337,253) (5225,676) ($111,577) $1,270,977 -
17 ($337,253) (5244 ,407) ($92,846) $1,026,570
18 (5337,253) (5264,693) . ($72,560) $761,878
19 ($337,253) ($286,662) - -(550,591) $475,215
20 ($337,253) ($310,455) (526,798) ' $164,751
21 {$168,6286) - ($164,761) ($3,866) __(30)
PDP-Exhibit D
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B Total

Taxable Sales -
Year 0 : : C
Year1 $ 27,000,000
Year 2 $ 43,000,000
Year 3 $ 45,000,000
Year 4 $ 48,000,000
Year 5 $ - 50,000,000

(1) 1% of Total Taxable Sales of Home Depot.
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270,000 -

430,000
450,000
480,000

. 500,0600.



EXHIBITF

Sample Calculation of Annual Payment
) : Annual _ .
Annual Total - Available Rent Surplus / Accumulate
1 , $ 27,000,000 $§ 270,000 5201 1589 8 68,654 % 68,654
2 $ 43,170,000 § 432,000 $402 316 § 29,384 % 98,038 .
3 $ 45330,000 §& 453,000 - $402,316 $ 50,969 § . 149,007
4 3 47,600,000 § 476,000 $402,316 § 73,633 % 222,640
5 § 49,975,000 3 5 97,430 §

- 500,600 $402,316 320,070

(1) 1%of Totai Taxgblé Sales. of Home Dépot. |
(2) Per Section 8 Exhibit D _ :
(3) . Available Sales Tax less Annual Rent Amount.

(4) Debt Reserve is made up of any sales tax surplus above Annual Rent Amount up to 3 tlmes the
annual rent amount or $1,206,948.

5 This amount represents the ﬁrst year lease payment which consists of 6 months (50% of 402,316).
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EXHIBIT H

The Park and Ride Parce] shall be used only as a parking lot by persons traveling in carpool,
mass transit or other ridesharing vehicles. The Park and Ride Parcel may also be utilized by tenants
of the Site and their employees, guests, invitees and patrons for parking. Lessor shall be responsible
for assuring that use by persons other than those using the Site for Park and Rlde uses does not
interfere with use of the Park and Ride Pa:cel for Park and Ride uses.

The- Park and Ride Parcel shall be improvéd and landscaped, including, but not limited to,

‘paving, lighting, and striping of parking stalls, in accordance W1th the rsqmrcments of the [Plarmed
Commercial Development Pemnt] applicable to the Site. ‘

Cl_ty may post at its own expense Park and Ride and directional signs on the Site and Park
and Ride Parcel. The exact location of such signs shall be subject to approval of Lessor, which
approval shall not be unreasonably withheld, delayed or conditioned. Upon termination of Clty S
use of the Park and Ride Parcel, such signs shall be removed by City, and City shall repair any
damage caused by the installation and removal of said signs.
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(0-2000-135)
ORDINANCE NUMBER 0-18798 (NEW SERIES)
ADOPTED ON MAY 1, 2000

AN ORDINANCE AUTHORIZING THE CITY MANAGER TO
EXECUTE A PUBLIC USE LEASE AGREEMENT WITH
PACIFIC DEVELOPMENT PARTNERS, LLC, FOR A PARK'N
RIDE FACILITY THAT WILL BE DEVELOPED AS A PART
OF THE IMPERIAL MARKETPLACE DEVELOPMENT
LOCATED IN THE CENTRAL IMPERIAL REDEVELOPMENT
PROJECT AREA.

WHEREAS, the Redevelopment Agency of The City of San Diego [the Agency] is
engaged in activities necessary to carry out and implement the Redevelopment Plan for the
Central Imperial Redevelopment Project [the Project]; and

WHEREAS, in order to carry out and implement the Redevelopment Plan, the Agency
has entered into a Disposition and Development Agreement [the Agreement] with Pacific
Development Partners [the Developer] for the sale and the redevelopment of real property in the
Project area as shown on the map attached hereto as Exhibit A, and more particularly described
in Exhibit B [the Site]; and

WHEREAS, the redevelopment of the Site involves construction of certain improvements
specified in the Agreement, which may be constructed in multiple phases; and

WHEREAS, Developer shall construct improvements on a portion of the Site referred to
as "Park and Ride Parcel," which is also shown on the map attached hereto as Exhibit A, and is
- more particularly described in Exhibit C; and

WHEREAS, in connection with its transportation planning and to further mitigate

environmental impacts generated by proposed development within the City, City desires to
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increase the opportunity for persons to participate in mas transit by making available convenient
Park and Ride facilities to the general public; and :

WHEREAS, the Developer proposes to undertake certain improvements to the Park and
Ride Parcel and the Site pursuant to the Agreement, which is expected to affect the City's
transportation planning; and

WHEREAS, the City and Developer have negotiated a Public Use Lease at the initial
rental rate of $402,316 per year, the fair market rate; NOW, THEREFORE,

BE IT ORDAINED, by the Council of The City of San Diego, as follows:

. Section 1. That the City Manager is guthorized to execute, for and on behalf of The City
of San Diego, a Public Use Lease agreement with Pacific Development Partners, LLC, for a Park
and Ride facility, at an initial annual rent of $402,316, under the terms and conditions set forth in
that lease agreement on file in the office of the City Clerk as Document No. OO-18798.

Section 2. That a full reading of this ordinance is dispensed with prior to its final passage,
a written or printed copy having been available to the City Council and the public a day prior to
its final passage.

Section 3. This ordinance shall take effect and be in force on the thirtieth day from and
after its passage.
APPROVED: CASEY GWINN, City Attorney

By

Douglas K. Humphreys
Deputy City Attorney

DKH:lc
02/07/00
Or.Dept:SEDC
0-2000-135
Form=leaseo.frm
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