
August 15, 2003

Mr. Tory Allman
General Manager
Frog's Club One ,
12171 World Trade Drive
San Diego, CA 92128

Dear Mr. Allman:
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THE CITY OF SAN DIEG0 :::; 0lREC"rOR,.-I l.J DEPUTY Il4ANAGER
, ~ FlLeCOPV

o CKitOH COPY
L9 ORJGINATOR

Subject: Right to Extend - Percentage Operating Agreement - The City of San Diego/Club One,
Inc.

In accordance with the Section 2.3, Right to Extend, of the above agreement, the term of the
agreement shall be extended for an additional seven years commencing on September 1, 2003,
and expiring on August 31,2010. The extension term is subject to all original agreements,
considerations, covenants, and conditions except the rent. The new percentage rent for the
extension term will be fifteen percent (15%) of the operator's gross income derived from the
operation ofa swimming pool as defined in the Section 3.4, Gross Income, of the agreement.

Should you have any questions, I can be reached at (619) 235-5248.

Sincerely,

V.B~
Vladimir Balotsky
Property agent

VEB/cj

lease File: Club One, Inc.
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Real Estate Assets
1200 ThirdAvenue, Suite 1700, MS SIA· Son Diego, CA 92101·4199

Tel (619) 236·6020 fox (619) 236·6706
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CITY OF SAN DIEGO
OPERATING AGREEMENT

THIS OPERATINGAGREEMENTis executed between the CITY OF SAN DIEGO, a

municipal corporation, hereinafter called "CITY," and SOUTHERN CALIFORNIA

FITNESSINC., a California Corporation hereinafter called "OPERATOR."

SECTION 1: USES

1.1 Premises. CITY hereby conditionally transfers to OPERATOR and
OPERATORaccepts from CITY all of that certain real property situated
in the City of San Diego, County of San Diego, State of California,
described in Exhibits" 10.1" through "10.3", attached hereto and by this
referencemadepart of this agreement. Said real property is hereinafter
called the "premises."

1.2 Uses. It is expressly agreed that the premises are transferred to
OPERATORsolely and exclusively for the purposes of operating and.
maintaining a public swimming pool, and for such other related or
incidental purposes as may be first approved in writing by the City
Manager and for no other purpose whatsoever.

This operating agreement is contingent on development of a public
swimming pool by Carmel Mountain Ranch, a General Partnership, on
behalf of the City of San Diego,' in accordance with Development
Agreement, City Document No. 00-16537 and Reimbursement
Agreement, City Document No. RR-285249. This operating agreement
is further contingent upon OPERATORclosing escrow for the acquisition
of the northerly portion of Parcel 4 of Parcel Map 14678, outlined on
Exhibit "10.2," for the purpose of constructing, operating and
maintaining a fitness facility.

The use of the premisesfor any unauthorized purpose shall constitute a
substantial default and subject this agreement to termination at the sole
option of the CITY.

, OPERATORcovenants and agrees to use the premises throughout the
term hereof for the above-specified purposes and to diligently conduct
the business thereon to produce the most gross income that can be
reasonablyexpected. Failureto continuously use the premises for said
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purposes, or the use thereof for purposes not expressly authorized
herein, shall be grounds for termination by CITY.

1.3 Related Council Actions. By the granting of this agreement, neither
CITY nor the Council of CITY is obligating itself to any other
governmental agent, board, commission, or agency with regard to any
other discretionary action relating to development or operation of the
premises. Discretionary action includes but is not limited to rezonings,
variances, environmental clearances, or any other governmental agency
approvals which may be required for the development and operation of
the premises.

1.4 Quiet Possession. OPERATOR, paying the rent and performing the
covenants and agreements herein, shall at all times during the term
peaceably and quietly have, hold, and enjoy the premises. If CITY for
any reason cannot deliver possession of the premises to OPERATOR at
the commencement of the term, or if during the agreement term
OPERATOR is temporarily dispossessed through action or claim of a title
superior to CITY'S, then and in either of such events, this agreement
shall not be voidable nor shall CITY be liable to OPERATOR for any loss
or damage resulting therefrom, but there shall be determined and stated
in writing by the City Manager of CITY a proportionate reduction of the
minimum or flat rate rent for the period or periods during which
OPERATOR is prevented from having the quiet possession of all or a
portion of the premises.

1.5 Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all
subsurface natural gas, oil, minerals, and water on or within the
premises.

b. CITY reserves the right to grant and use easements or to establish
and use rights-of-way over, under, along, and across the premises
for utilities, thoroughfares, or access as it deems advisable for the
public good.

c. CITY has the right to enter the premises for the purpose of making
repairs to or developing municipal resources and services.

However, CITY shall not unreasonably or substantially interfere with
OPERATOR'S use of the premises and will reimburse OPERATOR for
physical damages, if any, to the permanent improvements located on the
premises resulting from CITY exercising the rights reserved in this

-2-
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• section. Such reimbursement may include a reduction in the rent

proportionate to the amount of physical damage as determined by CITY.
CITY will pay the costs of maintenance and repair of all CITY installations
made pursuant to these reserved rights.

1.6 Competent Management. Throughout the term of this agreement,
OPERATOR shall provide competent management of the premises to the
satisfaction of the City Manager. For the purposes of this paragraph,
"competent management" shall mean demonstrated ability in the
management and operation of a public swimming pool and related
activities in a fiscally responsible manner.

1.7 Operation of Facilities. A regular schedule of days and hours of
operation shall be established to best serve the public. OPERATOR
agrees that the pool shall be open to public use twelve (12) months per
year (except for New Year's Day, Thanksgiving Day, Christmas Day,
Easter Day, Memorial Day, Independence Day, Labor Day, and any
regularly scheduled maintenance closure). The following minimum hours
shall be observed by OPERATOR: Monday through Friday 6:00 AM -
8:00 AM and 3:30 P.M. - 8:00 PM; Saturday and Sunday 8:00 AM -
4:00 PM; operating hours for Saturdays during the period from Memorial
Day through Labor"Day will be 8:00 AM - 6:00 PM. OPERATOR shall
diligently and in a credible manner furnish services to the public in
conformity with all applicable rules and regulations of CITY. OPERATOR
and CITY shall review the minimum established hours of operation
annually and mutually agree upon revised hours of operation, if
necessary.

1.8 Rates and Charges. OPERATOR agrees that the rate charged for "day
use" public access shall not exceed two dollars and fifty cents ($2.50)
per adult, and two dollars and twenty five cents ($2.25) per child 17
years of age and under and senior citizens 60 years and over. Upon
obtaining the written consent of the CITY Manager or his authorized
representative, which consent shall not be unreasonably withheld,
OPERATOR shall be permitted to increase such rates in increments of
twenty five cents (25¢) to compensate for any increases in the Bureau
of Labor Statistics, Consumer Price Index, "All Urban Consumers" as
published by the United States Department of Labor for Los
Angeles/Anaheim/Riverside, CA.

-3-
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SECTION 2: TERM

2.1 Commencement. The term of this agreement shall be seven years
commencing on either: the first day of the calendar month following
completion of construction of the swimming pool as evidenced by a
Notice of Completion; or, the first day of the calendar month following
acquisition of the premises by CITY, whichever occurs last.

In the event construction is not completed by May 1, 1996, this
operating agreement shall be void and no longer in full force and effect.

"Agreement year" as used in this agreement shall mean the 12-month
period following commencement of the agreement.

2.2 Holdover. Any holding over by OPERATOR after expiration or
termination shall not be considered as a renewal or extension of this
agreement. The occupancy of the premises after the expiration or
termination of this agreement constitutes a month-to-month tenancy, and
all other terms and conditions of this agreement shall continue in full
force and effect; provided, however, CITY shall have the right to apply
a reasonable increase in rent to bring the rent to fair market value and to
terminate the holdover tenancy at will.

2.3 Riaht to Extend. Provided that OPERATOR is not in default of this
agreement, OPERATORhas the right to extend this agreement once for
an additional term of seven years, subject to all original agreements,
considerations, covenants, and conditions, and rent shall continue to be
adjusted pursuant to Section 3.2 herein.

To exercise this right, OPERATOR must give CITY six months written
notice before the date on which this agreement expires.

2.4 Surrender of Premises. At termination of this agreement for any reason,
OPERATOR shall execute, acknowledge, and deliver to CITY, within five
(5) days after written CITY demand, a valid and recordable quitclaim
deed covering all of the premises. The premises shall be delivered free
and clear of all liens and encumbrances and in a decent, safe, and
sanitary condition.

If 0 PERATOR fails or refuses to deliver the required deed, CITY may
prepare and record a notice reciting OPERATOR'S failure to execute this
agreement provision, and the notice will be conclusive evidence of the
termination of this agreement and all OPERATOR'S rights to the
premises.

-4-



• •
SECTION 3: RENT

3.1 Time and Place of Payment. All rents required herein must be made
payable to the City Treasurer and mailed to the Office of the City
Treasurer, City of San Diego, P.O. Box 2289, San Diego, California,
92112-4165, or delivered to the Office of the City Treasurer, City
Operations Building, 1222 First Avenue, Third Floor, San Diego,
California.

The place of payment may be changed at any time by CITY upon thirty
(30) days' written notice to OPERATOR. Mailed rental payments shall be
deemed paid upon the date such payment is postmarked by the postal
authorities. If postmarks are illegible, the payment shall be deemed paid
upon actual receipt by the City Treasurer. OPERATOR assumes all risk
of loss and responsibility for late payment charges if payments are made
by mail.

3.2 Rent.

a. Minimum Rent. The annual minimum rent established for the first
two (2) years following the effective date of this agreement is Nine
Thousand ($9,000.00). which is Seven Hundred Fifty Dollars
($750.00). on a monthly installment basis.

I) If the minimum rent is greater than the percentage rent on a calendar
month basis, then 1/12 of the annual minimum rent is required to be
paid for that month. Minimum rents are to be paid in monthly
installments on or before the day of the calendar month when
percentage rents are due pursuant to Section 3.3, Payment
Procedure, hereof.

Provided, however, in the event that the combined total percentage
rent payments and monthly installments during any agreement year
equal or exceed the required annual minimum rent for that year, then
for the balance of such year/OPERATOR shall dlSCOtitinoe:..paying
monthly installments of the minimum rent and shall continue paying
only percentage rents until the beginnin-g of the ensuing agreement ....

L .. ... - - . ._-. ---.--
r year.f Provided further, in the event 'minimum rents paid plus
percentage rents paid exceed the annual minimum rent and also
exceed the rent which would have been paid if the percentage rent
had been paid on total gross income, the excess over the annuaJ
minimum rent shall be credited against the next payable rent as it

(
oecomes due. It is the intent of this provision that OPERATOR shall

pay monthly installments of the annual minimum rent as a guarantee

-5-
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against the percentage rent requirement and that the greater of the
two requirements, minimum or percentage, whichever occurs
throughout the term, shall prevail on an annual basis.

b. Minimum Rent Adjustment. Effective at the beginning of the first
day of the third year of this agreement and at the beginning of each
two year period thereafter during the term, the annual minimum rent
shall be eighty percent (80%) of the annual average of actual rents
paid or accrued during the two (2) years preceding the adjustment
date. Said annual minimum rent shall then be divided by twelve (12)
to establish the new monthly minimum rent. It is recognized that
such adjustments shall be calculated by CITY upon completion of
payments due for the preceding rental period in order to determine
the amount of the adjustment to be effective on the dates stated
herein. Until such calculations are completed, OPERATOR shall
continue paying monthly minimum rents at the prior rate. Any
additional rents determined by the adjustment to be due for the
months previously paid at the prior rate shall be paid to CITY within
thirty (30) days following written notice. IN NO EVENT SHALL ANY
SUCH MINIMUM RENT ADJUSTMENT RESULT IN A DECREASE IN
THE MINIMUM RENT REQUIREMENT IN EFFECT IMMEDIATELY
PRIOR TO THE ADJUSTMENT DATE.

c. Percentage Rents. Percentage rents will be calculated on a calendar
month basis and will consist of the following percentages of the
gross income resulting from the use of the premises:

Percentages

Seven and One-Half Percent
(7-1/2%)

Twenty-five Percent (25%)

-6-

Business Activities

Of gross income as defined
in Section 3.4 below, derived
from the operation of a
swimming pool.

Of commissions or any other
compensation paid to
OPERATOR or sublessee for the
right to install or operate
coin-operated vending, game, or
service machines or devices on
the premises, including tele-
phones, or 10% of the gross
income from any such
coin-operated machines or
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devices owned, rented, or leased
by OPERATOR or sublessees for
use on the premises.

Ten Percent ('0%) Of all other authorized activities

The City Manager, in his sole discretion, may approve another
percentage rate or flat rate of rent for each other incidental service
or operation supplementary to the permitted usets) set forth under
Section' .2, Uses, hereof as may be approved in writing by the City
Manager prior to commencement of such other service(s) or
operation(s). Provided, however, any activity conducted on the
premises without prior approval by the City Manager shall be subject
to the requirements of Section3.7, Unauthorized Use Charge, hereof.

d. Percentage Rate Adjustment. Upon extension of this operating
agreement as provided for in Section 2.3, the parties, by mutual
consent or through appraisal as hereinafter set forth, may, at CITY'S
option, adjust the percentage rates of OPERATOR'S gross income to
be paid CITY effective upon the first day of the succeeding seven
year extension period. Said adjustment will be made to the degree
necessary to provide a fair rental to CITY as determined by the City
Manager and OPERATOR, taking into consideration the criteria set
forth in Section 3.2e. below. In the event that such adjustment is
not made by mutual consent, within six (6) months from notice of
lease extension, then the parties hereto will refer the matter to
appraisal under the terms hereinafter set forth.

e. Percentage Rate Appraisal. In the event the parties do not agree
upon the amount of adjustment to said percentage rates as provided
for in the previous section, then the adjustment shall be determined
by a qualified professional independent real estate appraiser selected
by mutual consent of the parties to this agreement from the list of
appraisers approved by CITY. CITY and OPERATOR agree to equally
share the cost of the mutually selected appraiser. In the event the
parties do not reach agreement as to selection of a mutually
acceptable appraiser, then CITY and OPERATOR shall each select a
qualified professional independent real estate appraiser who in turn
will select a third qualified professional independent real estate
appraiser, which third appraiser will be employed to set the
percentage rates to be applied to OPERATOR'S percentage rate
adjustment. In the event a mutually acceptable third appraiser is not
agreed upon between the two selected appraisers within ten ('0)
days, then the third appraiser will be appointed by the presiding

-7-
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judge of the Superior Court of the State of California, County of San
Diego, acting in his or her individual capacity, upon application by
either CITY or OPERATOR with prior notice thereof to the other
party. In the event that the Superior Court judge declines to make
the appointment, the parties hereto agree that the third appraiser
shall be promptly determined in accordance with the rules of the
American Arbitration Association. Said third appraiser shall
complete the assignment within sixty (60) days of appointment.
Each party shall pay the cost of its own selected appraiser, and both
CITY and OPERATOR agree to equally share the cost of the third
mutually selected or court-appointed appraiser. CITY and
OPERATOR agree to accept and be bound by the percentage rates
determined by the appraiser selected or appointed to complete the
assignment.

The appraiser will be guided by prevailing market percentage rates
for similar operations primarily within the Southern California area,
if available. In the event the appraisal is not completed in time to
permit the percentage adjustment to be made upon the applicable
commencement of the seven-year period, OPERATOR agrees to
continue to pay rent in accordance with the then-existing agreement
rates, and the adjustment, when determined, will be retroactive to
said effective date of rental adjustment as hereinabove established.
Any deficiency shall be paid by OPERATORto CITY within sixty (60)
days after determination of the new percentage rate(s). IN NO
EVENT, HOWEVER, SHALL ANY RENT ADJUSTMENT RESULT IN
ANY DECREASE IN ANY PERCENTAGE RENTAL RATE.
Notwithstanding the foregoing, the City Manager, in his sole
discretion, may determine that no market value adjustment is
necessary and waive the requirement for the appraisal process for
any specific adjustment period.

3.3 Payment Procedure. On or before the last day of the calendar month
following the calendar month in which the gross income subject to rents
was earned, OPERATOR shall provide CITY with a correct statement
together with a payment of rent on all applicable gross receipts in a form
selected by CITY. The statement will be signed by OPERATOR or its
authorized agent attesting to the accuracy thereof, which shall be legally
binding upon OPERATOR. Each statement will indicate or include:

a.· One-twelfth of the annual minimum rent until the full annual rent is
achieved in any agreement year.

-8-
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b. Total gross receipts for the subject month, itemized as to business

categories for which separate percentage rents are established. A
gross receipts breakdown of each business conducted on the
premises must be included when a reported category shows gross
income to be from more than one business operation.

c. The percentage rental due CITY, computed and totaled.

d. The accumulated total of all rents previously paid for the current
agreement year.

e. Payment in the greater of the two following amounts: One-twelfth
of the annual minimum rent or the total percentage rent due CITY
computed as described in this section.

f. Any rents due CITY from sublease activities or operations will begin
with the earliest of the following dates (whether or not prior
approval was given by CITY as required by this agreement and
whether or not a separate percentage rent was established by CITY):

(1) Sublease commencement date.

(2) Physical occupancy date.

(3) Earliest activity date (i.e., sale of goods, solicitation of business,
construction or alterations, etc.).

3.4 Gross Income. "Gross Income" or "Gross Receipts", as used in this
agreement, shall consist of income from day use fees, swimming
lessons, water fitness classes, subleasing activities, and any and all other
activities which are exclusive to the use of the premises." Provided,
however, gross income shall not include federal, state, or municipal taxes
collected from the consumer (regardless of whether the amount thereof
is stated to the consumer as a separate charge) and paid over
periodically by OPERATOR to a governmental agency accompanied by a
tax return or statement as required by law. Possessory interest taxes or
other property taxes shall not be deducted by OPERATOR in computing
gross income. Gross income shall not include refunds for goods returned
for resale on the premises or refunds of deposits. The amount of such
taxes and refunds shall be clearly shown on the books and records of
OPERATOR. The percentage rent shall be calculated and paid by
OPERATOR on the basis of said gross income whether the income is
received by OPERATOR or by any sublessee, permittee or licensee, or
their agents, and all gross income received by any sublessee, permittee,
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licensee, or other party as a result of occupancy of said premises or the
operation thereof shall be regarded as gross income of OPERATOR for
the purpose of calculating the percentage rent hereunder required to be
paid by OPERATOR to CITY, except as may be otherwise specified by or
pursuant to this agreement.

3.5 Inspection of Records.

a. Records. OPERATOR shall, at all times during the agreement term,
keep or cause to be kept true and complete books, records, and
accounts of all financial transactions in the operation of all business
activities conducted upon and financial transactions resulting from
the use of the premises. The records shall be supported by source
documents such as sales slips, daily cash register tapes, purchase
invoices, or other documents as necessary to allow CITY to easily
determine the total gross income.

Any retail sales or charges will be recorded by means of cash
registers or other comparable devices which display to the customer
the amount of the transaction and automatically issue a sequentially
numbered receipt. Totals registered shall be read and recorded at
the beginning and end of each business day.

lnthe event of admission charges or rentals, OPERATOR shall issue
serially numbered tickets or receipts for each such admission or
rental and shall keep an adequate record of such tickets or receipts,
as well as a record of unissued tickets or receipts.

All retail sales and charges may be recorded by a system other than
cash registers or other comparable devices provided such system is
approved by CITY.

b. Financial Statements. Within sixty (60) days after the end of each
agreement year as previously established herein, OPERATOR will, at
its expense, submit to CITY a statement in which the total gross
receipts and the corresponding amounts of rents paid CITY for the
year are classified according to the categories of business
established for any percentage rental and for any other business
conducted on or from the premises. Said statement shall be signed
by OPERATOR or its authorized agent attesting to the accuracy
thereof, which shall be legally binding upon OPERATOR.

c. Right to Inspect. All OPERATOR'S books of account, records, and
supporting documentation, as described under Section 3.5a.

-10-
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hereinabove, will be kept for at least five (5) years and made
available to CITY in one location within the City of San Diego. Said
books and records shall be maintained separate from all other
accounts not relating to the premises. The CITY, at its discretion,
shall have the right to inspect and audit the business of OPERATOR,
its agents, sublessees, concessionaires, and licensees operating on
and in connection with the premises as necessary and appropriate
for CITY to determine the amounts of rent due CITY in compliance
with the requirements of this agreement.

At CITY'S request, OPERATOR shall promptly provide, at
OPERATOR'S expense, any necessary data to enable CITY to fully
comply with all requirements of the state or federal government for
operating agreement information or reports concerning the premises.
Such data will include, if required, a detailed breakdown of
OPERATOR'S receipts and expenses.

d. Audit Cost. The full cost of CITY'S auditls) will be borne by CITY
unless one or both of the following conditions exists, in which case
OPERATOR hereby agrees to pay CITY'S cost of auditls}:

(1) The audit(s) reveal an underpayment of more than five percent
(5%) or more than $10,000, whichever is less, between the
rent due as reported and paid by OPERATOR pursuant to this
'agreement and rent due as determined by the audit(s); or

(2) OPERATOR has failed to maintain complete and true books,
records, accounts, and supporting source documents in strict
accordance with this section hereof.

OPERATOR shall pay any deficiency determined by the audit(s) plus
interest on such amount as defined in Section 3.6, Delinquent Rent
and Audit Fees, hereof, within thirty (30) days of notice thereof by
CITY. CITY will credit any overpayment against incoming rents.
Any overpayment determined after the end of this agreement will be
refunded by CITY within thirty (30) days of confirmation by the City
Manager of the audit(s) findings.

-11-



• •
e. Default. OPERATOR'S failure to keep complete and accurate records

by means of double-entry bookkeeping and make them available for
CITY inspection is, like all other failures to comply with covenants
of this agreement, a breach of this agreement and cause for
termination.

3.6 Delinquent Rent and Audit Fees. If OPERATOR fails to pay the rent
when due, OPERATOR will pay, in addition to the unpaid rents, five
percent (5%) of the delinquent rent. If the rent is still unpaid at the end
of fifteen (15) days, OPERATOR shall pay an additional five percent (5%)
[being a total of ten percent (10%)], which is hereby mutually agreed by
the parties hereto to be appropriate to compensate CITY for loss
resulting from rental delinquency, including lost interest, opportunities,
legal costs, and the cost of servicing the delinquent account.
Notwithstanding the foregoing, in no event shall the charge for late
payments of rent be less than Twenty-five Dollars ($25).

In the event CITY auditts). if applicable, discloses that the rent for the
audited period(s) has been underpaid in excess of five percent (5%) of
the total required rent, then OPERATOR shall pay CITY the cost of the
audit(s) plus ten percent (10%) per year on the amount by which said
rent was underpaid, in addition to the unpaid rents as shown to be due
CITY, as compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event CITY audit(s)
discloses that the unpaid rent is less than five percent (5%) of the total
rent, and should OPERATOR fail to pay said unpaid rent within thirty (30)
days after written notice from CITY, an additional fee of ten percent
(10%) of said unpaid amount shall be added to the unpaid amount to
compensate CITY for costs and losses due to such nonpayment.
OPERATOR agrees to pay such amounts and further agrees that the
specific late charges represent a fair and reasonable estimate of the costs
that CITY will incur from OPERATOR'S late payment. Acceptance of late
charges and any portion of the late payment by CITY shall in no event
constitute a waiver of OPERATOR default with respect to late payment,
nor prevent CITY from exercising any of the other rights and remedies
granted in this agreement.

3.7 Unauthorized Use Charge. OPERATOR shall pay CITY twenty percent
(20%) of the gross receipts for any service or use that is not permitted
by this agreement. This payment is subject to the due date provided in
this agreement for rental payments and the provision for delinquent rent.
The existence of the twenty percent (20%) charge in this clause and the
payment of this charge or any part of it, does not constitute an
authorization for a particular service or use, and does not waive any
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CITY rights to terminate a service or use or to default OPERATOR for
participating in or allowing any unauthorized use of the premises.

SECTION 4: ASSIGNMENT

4.1 Time is of Essence; Provisions Binding on Successors. Time is of the
essence of all of the terms, covenants, and conditions of this agreement,
and, except as otherwise provided herein, all of the terms, covenants,
and conditions of this agreement shall apply to, benefit, and bind the
successors and assigns of the respective parties, jointly and individually.

4.2 Assignment and Subletting. OPERATORshall not assign this agreement
or any interest therein and shall not sublet the premises or any part
thereof, or any right or privilege appurtenant thereto, or suffer any other
person, except employees, agents, and guests of OPERATOR, to use or
occupy the premises or any part thereof, without the prior written
consent of the City Manager in each instance. A consent to assignment,
subletting, occupation, or use by any other person shall not be deemed
to be a consent to any subsequent assignment, subletting, occupation,
or use by another person. Any such assignment or subletting without
such consent shall be void and shall, at the option of CITY, terminate
this agreement. This agreement shall not, nor shall any interest therein,
be assignable as to the interest of OPERATOR by operation of law,
without the written consent of the City Manager .

..Assignment" for the purposes of this clause shall include any transfer
of any ownership interest of 50% or more, either in a single transaction
or as a result of cumulative transactions by OPERATOR or by any
partners, principals, or stockholders, as the case may be, from the
original OPERATOR, its general partners, or principals.

Approval of any assignment or sublease shall be conditioned upon the
assignee or sublessee agreeing in writing that it will assume the rights
and obligations thereby assigned or subleased and that it will keep and
perform all covenants, conditions, and provisions of this agreement
which are applicable to the" rights acquired. The City Manager shall
require, as a condition to approval of any sublease of the majority portion
of the leasehold or any assignment, that the OPERATOR pay additional
consideration to CITY, as set forth in Section 4.4, Additional
Consideration to CITY, hereof, shall commence on the effective date of
such proposed sublease of the majority portion of the leasehold or
assignment, and may further require that this agreement or the requested
sublease otherwise be revised to comply with standard CITY agreement
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requirements that are then current. Pursuant to City Charter Section
225, the City Manager must review and approve every person or entity
which will have an interest in this agreement as a sublessee or assignee.
The City Manager's approval will not be unreasonably withheld, provided
all such persons and entities are of good character and reputation in the
community.

4.3 Encumbrance. Subject to prior consent by CITY, which shall not be
unreasonably withheld, OPERATOR may encumber this agreement, its
leasehold estate, and its improvements thereon by deed of trust,
mortgage, chattel mortgage, or other security instrument to assure the
payment of a promissory note or notes of OPERATOR, upon the express
condition that the proceeds of such loan or loans be devoted exclusively
to the purpose of developing and operating the premises in accordance
with the Development Agreement, and Reimbursement Agreement.
However, a reasonable portion of the loan proceeds may be disbursed for
payment of incidental costs of construction, including but not limited to
the following: off-site improvements for service of the premises; on-site
improvements; escrow charges; premiums for hazard insurance or other
insurance or bonds required by CITY; title insurance premiums;
reasonable loan costs such as discounts, interest, and commissions; and
architectural, engineering, and attorneys' fees and other normal expenses
incidental to such construction.

Any subsequent encumbrances on the premises or on any permanent
improvements thereon must first have the approval in writing of the City
Manager. Such subsequent encumbrances shall also be for the exclusive
purpose of development and operation of the premises. Provided,
however, after the premises are fully developed in accordance with said
Development Plan and Reimbursement Agreement, to the satisfaction of
the City Manager, proceeds from refinancing or from such subsequent
encumbrances may be used to reduce OPERATOR'S equity so long as
OPERATOR pays additional consideration to CITY as set forth in Section
4.4, Additional Consideration to CITY, hereof, and further that
OPERATOR understands and specifically agrees that the City Manager
shall have the sole and absolute discretion to approve, disapprove, or
condition any such proposed subsequent encumbrance, including but not
limited to amending the agreement to provide then-current rents and
provisions.

In the event any such approved deed of trust or mortgage or other
security-type instrument should at any time be in default and be
foreclosed or transferred in lieu of foreclosure, CITY will accept the
approved mortgagee or beneficiary thereof as its new tenant under this
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agreement with all the rights, privileges, and duties granted and imposed
in this agreement.

Upon prior written approval by CITY, said mortgagee or beneficiary may
assign this agreement to its nominee, if nominee is a reputable, qualified,
and financially responsible person or entity in the opinion of CITY. Any
deed of trust, mortgage, or other security instrument shall be subject to
all of the terms, covenants, and conditions of this agreement and shall
not be deemed to amend or alter any of the terms, covenants, or
conditions hereof. Pursuant to City Charter Section 225, the City
Manager must review and approve every person or entity which will have
a financial interest in this agreement. The City Manager's approval will
not be unreasonably withheld, provided all such persons and entities are
of good character and reputation in the community.

4.4 Additional Consideration to CITY. OPERATOR acknowledges that
operation of the pool enhances the value of OPERATOR'S business.
OPERATOR and CITY agree that the exact amount of such enhancement
is impossible to ascertain. However, CITY desires to be reimbursed to
a reasonable extent in consideration for granting operation of the pool to
OPERATOR. Therefore, OPERATOR and CITY agree that in the event of
an assignment, in the event of a subletting of the majority portion of the
premises, or in the event of a refinancing creating an encumbrance
against the premises after the permanent improvements have been
constructed. OPERATOR shall pay to CITY one and one-half percent (1
1/2%) of the gross amount paid for the premises in connection with an
approved assignment of the agreement, one and one-half percent (1
1/2%) of any amount paid OPERATOR in consideration of a sublease of
all or a majority portion of the premises, or ) one and one-half percent (1
1/2%) of the amount of any increased loan or encumbrance against the
property over and above the amount of the then existing balance(s) of
the existing encumbrance(s). The amount upon which the one and one-
half percent (1 1/2%) shall be based shall be the total consideration
resulting from the transaction including total cash payments and the
market value of noncash consideration, including but not limited to
stocks, bonds, deferred payments, secured and unsecured notes, and
forbearance regarding claims and judgments. Prior to CITY'S consent to
any assignment, majority subletting, or refinancing, OPERATOR shall
deliver to CITY a written statement of all sums due and owing to CITY
from OPERATOR pursuant to the provisions of this paragraph, together
with an acknowledgment from the proposed assignee, sublessee, or
refinancing agency as to the amount due CITY. The sum due CITY shall
be payable in full to CITY concurrent with the completion of the
transaction, be it an assignment, a sublease, or a refinancing .. Any
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assignment, subletting, or refinancing in violation of the terms and
conditions of this paragraph shall be void. The provisions of this
paragraph shall not apply to:

a. An assignment or transfer of a beneficial interest in the premises
resulting from devise, bequest, intestate succession, or by operation
of law for the benefit of the spouse or descendants (i) of OPERATOR
(if an individual) or (ii) of OPERATOR'S principal owner or chief
executive officer (if OPERATOR is other than an individual);

b. Such other assignment for which the City Manager determines that
the legal and equitable ownership interests in the premises have
remained unchanged, such as a change in the legal or fictitious name
of the OPERATOR without any other change in the equity in
beneficial use of, or legal title to, the premises as an asset or the,
income produced thereby.

c. An assignment, subletting or refinancing of the value of
OPERATOR'S real property (as shown on Exhibit 10.2) or any other
interest of OPERATOR at any other location not a part of the
premises.

4.5 Control by Specified Individuals or Entities. The corporation named
herein as OPERATOR is presently wholly owned and controlled by
Richard D. Meyer. The corporation shall continue to be owned and
controlled by Richard D. Meyer, at least to the extent of fifty-one percent
(51 %) of the issued stock of said corporation. Meyer shall actively
administer and supervise the business enterprise operated on the
premises. In the event that Meyer shall become incapacitated, then the
stockholders or heirs shall select an experienced manager acceptable to
CITY to administer and supervise the operations.

Sale or transfer or stock or divestment of any interest in said corporation
of 50% or more, either in a single transaction or as a result of cumulative
transactions, shall be considered an assignment of interest and shall be
treated in accordance with the provisions of Section 4.2, Assignment
and Subletting and Section 4.4, Additional Consideration to CITY, hereof.
Provided, however, that the stock of any stockholder may be assigned
to his or her spouse or direct lineal heirs upon notifications in writing to
CITY. For purposes of this Section 4.5, it is not intended that CITY
approval be required for any assignment of less than 50% of the issued
stock of said corporation, either in a single transaction or as a result of
cumulative transactions. However, OPERATOR shall provide notice of
such assignment(s) concurrently with completion of such transaction(s)
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and shall pay additional consideration for any such assignment in
accordance with Section 4.4.

4.6 Defaults and Remedies.

a.. Default. In the event that:

(1) OPERATORshall default in the performance of any covenant or
condition required by this agreement to be performed by
OPERATORand shall fail to cure said default within thirty (30)
days following written notice thereof from CITY; or if any such
default is not curable within thirty (30) days, and OPERATOR
shall fail to commence to cure the default(s) within said
thirty-day period and diligently pursue such cure to completion;
or

(2) OPERATOR shall voluntarily file or have involuntarily filed
against it any petition under any bankruptcy or insolvency act
or law; or '

(3) OPERATOR shall be adjudicated a bankrupt; or

(4) OPERATOR shall make a general assignment for the benefit of
creditors;

then CITY may, at its option, without further notice or demand upon
OPERATOR or upon any person claiming rights through OPERATOR,
immediately terminate this agreement and all rights of OPERATOR
and of all persons claiming rights through OPERATOR to the
premises or to possession thereof; and CITY may enter and take
possession of the premises. Provided, however, in the event that
any default described in Section 4.6a.(1), hereinabove is not curable
within thirty (30) days after notice to OPERATOR, CITY shall not
terminate this agreement pursuant to the default if OPERATOR
immediately commences to cure the default and diligently pursues
such cure to completion.

In the event there is a deed of trust or mortgage on the leasehold
interest, CITY shall give the mortgagee or beneficiary written notice
of the default(s) complained of, and the same mortgagee or
beneficiary shall have thirty (30) days from such notice to cure the
default(s) or, if any such default is not curable within thirty (30)
days, to commence to cure the default(s) and diligently pursue such
cure to completion. The thirty-day period may be extended during
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such time as mortgagee or beneficiary pursues said cure with
reasonable diligence.

b. Remedies of Lender. Should the default(sl be noncurable by
OPERATOR, then any lender holding a beneficial interest in the
leasehold, whose qualifications as an assignee have been approved
by CITY, shall have the absolute right to substitute itself to the
estate of OPERATOR hereunder and to commence performance of
this agreement. If such mortgagee or beneficiary shall give notice
in writing of its election to so substitute itself within the thirty-day
period after receiving written notice by CITY of the default, and the
default, if curable, is cured by such mortgagee or beneficiary, then
this agreement shall not terminate pursuant to the default. In that
event, CITY expressly consents to the substitution and authorizes
the mortgagee or beneficiary to perform under this agreement with
all the rights, privileges, and obligations of OPERATOR, subject to
cure of the default, if possible, by mortgagee or beneficiary.
OPERATOR expressly agrees to assign all its interest in and to its
leasehold estate to mortgagee or beneficiary in that event.

c. Abandonment by OPERATOR. Even though OPERATOR has
breached the agreement and abandoned the property, this agreement
shall continue in effect for so long as CITY does not terminate this
agreement, and CITY may enforce all its rights and remedies
hereunder, including but not limited to the right to recover the rent
as it becomes due, plus damages.

d. Waiver. Any CITY waiver of a default is not a waiver of any other
default. Any waiver of a default must be in writing and be executed
by the City Manager in order to constitute a valid and binding
waiver. CITY delay or failure to exercise a remedy or right is not a
waiver of that or any other remedy or right under this agreement.
The use of one remedy or right for any default does not waive the
use of another remedy or right for the same default or for another or
later default. CITY'S acceptance of any rents is not a waiver of any
default preceding the rent payment. CITY and OPERATOR
specifically agree that the property constituting the premises is
CITY-owned and held in trust for the benefit of the citizens of the
City of San Diego and that any failure by the City Manager or CITY
staff to discover a default or take prompt action to require the cure
of any default shall not result in an equitable estoppel, but CITY shall
at all times, have the legal right to require the cure of any default
when and as such defaults are discovered or when and as the City
Council directs the City Manager to take action or require the cure
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of any default after such default is brought to the attention of the
City Council by the City Manager or by any concerned citizen.

4.7 Eminent Domain. If all or part of -the premises are taken through
condemnation proceedings or under threat of condemnation by any
public authority with the power of eminent domain, the interests of CITY
and OPERATOR (or beneficiary or mortgagee) will be as follows:

a. In the event the entire premises are taken, this agreement shall
terminate on the date of the transfer of title or possession to the
condemning authority, whichever first occurs.

b. In the event of a partial taking, if, in the opinion of CITY, the
remaining part of the premises is unsuitable for operation, this
agreement shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first occurs.

c. In the event of a partial taking, if, in the opinion of CITY, the
remaining part of the premises is suitable for continued agreement
operation, this agreement shall terminate in regard to the portion
taken on the date of the transfer of title or possession to the
condemning authority, whichever first occurs, but shall continue for
the portion not taken. The minimum rent shall be equitably reduced
to reflect the portion of the premises taken.

d. Award. All monies awarded in any such taking shall belong to CITY,
whether such taking results in diminution in value of the leasehold
or the fee or both; provided, however, OPERATOR shall be entitled
to any award attributable to the taking of, or damages to
OPERATOR'S then remaining leasehold interest in installations or
improvements of OPERATOR. CITY shall have no liability to
OPERATOR for any award not provided by the condemning
authority.

e. Transfer. CITY has the right to transfer CITY'S interests in the
premises in lieu of condemnation to any authority entitled to exercise
the power of eminent domain. If a transfer occurs, OPERATOR shall
retain whatever interest it may have in the fair market value of any
improvements placed by it on the premises in accordance with this
agreement.

f. No Inverse Condemnation. The exercise of any CITY right under this
agreement shall not be interpreted as an exercise of the power of
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eminent domain and shall not impose any liability upon CITY for
inverse condemnation.

SECTION 5: INSURANCE RISKS/SECURITY

5.1 Indemnity. OPERATOR agrees to defend, indemnify, protect, and hold
the CITY, its agents, officers, and employees harmless from and against
any and all claims asserted or liability established for damages or injuries
to any person or property, including injury to OPERATOR'S employees,
invitees, guests, agents, or officers, which arise out of or are in any
manner directly or indirectly connected with the development or
operation of the leasehold or the work and operations to be performed
under this agreement, and all expenses of investigating and defending
against same; provided, however, that OPERATOR'S duty to indemnify
and hold harmless shall not include any claims or liability arising from the
established active negligence, sole negligence, or sole willful misconduct
of the CITY, its agents, officers, or employees.

5.2 Insurance.

a. OPERATOR shall take out and maintain at all times during the term
of this agreement the following insurance at its sole expense:

(1) Public liability and property damage. insurance in the amount of
not less than One Million Dollars ($1,000,000) Combined Single
Limit Liability with an occurrence claims form and a minimum of
Two Million Dollars ($2,000,000) general aggregate. This policy
shall cover all injury or damage, including death, suffered by any
party or parties from acts or failures to act by CITY or
OPERATOR or by authorized representatives of CITY or
OPERATOR on or in connection with the use or operation of the
premises.

(2) Fire, extended coverage, and vandalism insurance policy on all
insurable property on the premises in an amount to cover 100
percent of the replacement cost. Any proceeds from a loss shall
be payable jointly to CITY and OPERATOR. The proceeds shall
be placed in a trust fund to be reinvested in rebuilding or
repairing the damaged property. If there is a mortgage or trust
deed on the leasehold in accordance with Section 4.3,
Encumbrance, hereof, the proceeds may be paid to the
approved mortgagee or beneficiary so long as adequate
provision reasonably satisfactory to CITY has been made in
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each case for the use of all proceeds for repair and restoration
of damaged or destroyed improvements on the premises.

b. OPERATOR'S responsibility to maintain said insurance also includes
the following:

(1) Additional Insured. All insurance policies will name CITY as an
additional insured, protect CITY against any legal costs in
defending claims, and will not terminate without sixty (60) days'
prior written notice to CITY. All insurance companies must be
satisfactory to CITY and licensed to do business in California.
All policies will be in effect on or before the first day of the
agreement, except "course of construction fire insurance" shall
be in force on commencement of all authorized construction on
the premises, and full applicable fire insurance coverage shall be
effective upon completion of each insurable improvement. A
copy of the insurance policy will remain on file with CITY during
the entire term of the agreement. At least thirty (30) days prior
to the expiration of each policy, OPERATOR shall furnish a
certificate(s) showing that a new or extended policy has been
obtained which meets the terms of this agreement.

(2) Modification. CITY, at its discretion, may require the revision. of
amounts and coverages at any time during the term by giving
OPERATOR sixty (60) days' prior written notice. CITY'S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the premises.
OPERATOR also agrees to obtain any additional insurance
required by CITY for new improvements, in order to meet the
requirements of this agreement.

(3) Accident Reports. OPERATOR shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the
premises. This report shall contain the names and addresses of
the parties involved, a statement of the circumstances, the date
. and hour, the names and addresses of any witnesses, and other
pertinent information.

(4) Failure to Comply. If OPERATOR fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance.
OPERATOR shall reimburse CITY for the premiums paid with
interest at the maximum allowable legal rate then in effect in
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California. CITY shall give notice of the payment of premiums
within thirty (30) days of payment stating the amount paid,
names of the insurer(s), and rate of interest. Said
reimbursement and interest shall be paid by OPERATOR on the
first (1st) day of the month following the notice of payment by
CITY.

Notwithstanding the preceding provisions of this Subsection (41. if
OPERATOR fails or refuses to take out or maintain insurance as
required in this agreement or fails to provide the proof of insurance,
CITY has the right to declare this agreement in default without
further notice to OPERATOR, and CITY shall be entitled to exercise
all legal remedies in the event of such default.

5.3 Waste, Damage. or Destruction. OPERATOR agrees to give notice to
CITY of any fire or other damage that may occur on the premises within
ten (10) days of such fire or damage. OPERATOR agrees not to commit
or suffer to be committed any waste or injury or any public or private
nuisance, to keep the premises clean and clear of refuse and
obstructions, and to dispose of all garbage, trash, and rubbish in a
manner satisfactory to CITY. If the premises shall be damaged by any
cause which puts the. premises into a condition which is not decent,
safe, healthy, and sanitary, OPERATOR agrees to make or cause to be
made full repair of said damage and to restore the premises to the
condition which existed prior to said damage; or, at CITY'S option,
OPERATOR agrees to clear and remove from the premises all debris
resulting from said damage and rebuild the premises in accordance with
plans and specifications previously submitted to CITY and approved in
writing in order to replace in kind and scope the operation which existed
prior to such damage, using for either purpose the insurance proceeds as
set forth in Section 5.2, Insurance, hereof.

OPERATOR agrees that preliminary steps toward performing repairs,
restoration, or replacement of the premises shall be commenced by
OPERATOR within thirty (30) days, and the required repairs, restoration,
or replacement shall be completed within a reasonable time thereafter.
CITY may determine an equitable deduction in the minimum annual rent
requirement for such period or periods that said premises are
untenantable by reason of such damage.
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SECTION 6: IMPROVEMENTS/ALTERATIONS/REPAIRS

6.1 Acceptance of Premises. By signing this agreement, OPERATOR
represents and warrants that it has independently inspected plans for the
premises (as set forth in Attachment 10.3) and the Reimbursement
Agreement, and has approved each. OPERATOR further warrants that
it will, within 30 days of the issuance of the Notice of Completion for the
premises, conduct an inspection of same. OPERATOR will not hold CITY
responsible for any defects whether apparent or latent, in the premises,
including the presence of any hazardous waste.

6.2 Entry and Inspection. CITY reserves and shall always have the right, but
not the obligation, to enter said premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its interests in the
premises, or to inspect the operations conducted thereon. Except in the
event of an emergency, such entry shall be limited to normal business
hours. In the event that such entry or inspection by CITY discloses that
said premises are not in a decent, safe, healthy, and sanitary condition,
CITY shall have the right, after ten (10) days' written notice to
OPERATOR, to have any necessary maintenance work done at the
expense of OPERATOR, and OPERATOR hereby agrees to pay promptly
any and all costs incurred by CITY in having such necessary maintenance
work done, in order to keep said premises in a decent, safe, healthy, and
sanitary condition. Further, if at any time CITY determines that said
premises are not in a decent, safe, healthy, and sanitary condition, CITY
may at its sole option, without additional notice, require OPERATOR to
file with CITY a faithful performance bond to assure prompt correction
of any condition which is not decent, safe, healthy, and sanitary. Said
bond shall be in an amount adequate in the opinion of CITY to correct
the said unsatisfactory condition. OPERATOR shall pay the cost of said
bond. The rights reserved in this section shall not create any obligations
on CITY or increase obligations elsewhere in this agreement imposed on
CITY.

6.3 Maintenance. OPERATOR agrees to assume full responsibility and cost
for the operation and maintenance of the premises throuqhout the term.
OPERATOR will make all repairs and replacements necessary to l!Jaintain
and preserve the premises in a decent, safe, healthy, and sanitary
condition satisfactory to CITY and in compliance with all applicable laws.

6.4 Improvements/Alterations. No improvements, structures, or installations
shall be constructed on the premises with the exception of normal
maintenance, repairs and/or replacements. The premises may not be
altered by OPERATOR without prior written approval by the City
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Manager. Further, OPERATOR .aqrees that major' structural or
architectural design alterations to approved improvements, structures, or
installations may not be made on the premises without prior written
approval by the City Manager and that such approval shall not be
unreasonably withheld. This provision shall not relieve OPERATOR of
any obligation under this agreement to maintain the premises in a decent,
safe, healthy, and sanitary condition, including structural repair and
restoration of damaged or worn improvements. CITY shall not be
obligated by this agreement to make or assume any expense for any
improvements or alterations.

The foregoing notwithstanding, OPERATOR agrees that it may submit a
plan for construction of a canopy or a "bubble" cover over all or part of
.the swimming pool. CITY agrees that the concept of such canopy or
"bubble" cover is acceptable, and that it shall reasonably consider said
plan providing that the cost of construction shall be the sole
responsibility of OPERATOR.

6.5 Utilities. OPERATORagrees to order, obtain, and pay for all utilities and
service and installation charges in connection with the operation of the
premises. CITY and OPERATOR agree that all initial utilities will be
installed pursuant to the Development Agreement and Reimbursement
Agreement. Operator further agrees that if any additional utilities are
installed after the date of commencement of the operating agreement,
OPERATOR will pay the cost of any such installations and insure that
they are placed underground.

6.6 Construction Bond. Whenever there is any construction to be performed
on the premises, in excess of Five Thousand Dollars ($5,000.00),
OPERATOR shall deposit with CITY, prior to commencement of said
construction, a faithful performance bond in the amount of 100 percent
of the estimated construction cost of the work to be performed. The
bond may be in cash or may be a corporate surety bond or other security
satisfactory to CITY. The bond shall insure that the construction
commenced by OPERATOR shall be completed in accordance with the
plans approved by CITY or, at the option of CITY, that the uncompleted
construction shall be removed and the premises restored to a condition
satisfactory to CITY. The bond or cash will be held in trust by CITY for
the purpose specified above or at CITY'S option it may be placed in an
escrow or other trust approved by CITY.

6.7 Liens. OPERATOR shall at all times save CITY free and harmless and
indemnify CITY against all claims for labor or materials in connection
with operations, improvements, alterations, or repairs on or to the
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premises and the costs of defending against such claims, including
reasonable attorney's fees.

If improvements, alterations, or repairs are made to the premises by
OPERATOR or by any party other than CITY, and a lien or notice of lien
is filed, OPERATOR shall within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY
sufficient to pay in full all claims of all persons seeking relief under
the lien.

6.8 Taxes. OPERATOR agrees to pay, before delinquency, all taxes,
assessments, and fees assessed or levied upon OPERATOR or the
premises, including the land, any buildings, structures, machines,
equipment, appliances, or other improvements or property of any nature
whatsoever erected, installed, or maintained by OPERATOR or levied by
reason of the business or other OPERATOR activities related to the
premises, including any licenses or permits. OPERATOR recognizes and
agrees that this agreement may create a possessory interest subject to
property taxation, and that OPERATOR may be subject to the payment
of taxes levied on such interest, and that OPERATOR shall pay all such
possessory interest taxes. OPERATOR further agrees that payment for
such taxes, fees and assessments will not reduce any rent due CITY.

6.9 Signs. OPERATOR agrees not to erect or display any banners, pennants,
flags, posters, signs, decorations. marquees. awnings, or similar devices
or advertising without the prior written consent of CITY. If any such
unauthorized item is found on the premises, OPERATOR agrees to
remove the item at its expense within 24 hours notice thereof by CITY.
or CITY may thereupon remove the item at OPERATOR'S cost.
However, normal pool operational and/or directional and/or event-related
signs are deemed acceptable provided said signs are not visible from
outside the premises.

6.10 Ownership of Improvements and Personal Property.

a. Any and all improvements, trade fixtures, structures, and
installations or additions to the premises constructed on the
premises by OPERATORshall at agreement expiration or termination
be deemed to be part of the premises and shall become, at CITY'S
option, CITY'S property free of all liens and claims, except as
otherwise provided in this agreement.
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b. If CITY elects not to assume ownership of all or any improvements,

trade fixtures, structures, and installations, CITY shall so notify
OPERATOR thirty (30) days prior to termination or one hundred
eighty (180) days prior to expiration, and OPERATOR shall remove
all such improvements, structures and installations as directed by
CITY at OPERATOR'S sole cost on or before agreement expiration
or termination. If OPERATOR fails to remove any improvements,
structures, and installations as directed, OPERATOR agrees to pay
CITY the full cost of any removal.

c. OPERATOR-owned machines, appliances, equipment (other than
trade fixtures), and other items of personal property shall be
removed by OPERATORby the date of the expiration or termination
of this agreement. Any said items which OPERATOR fails to remove
will be considered abandoned and become CITY'S property free of
all claims and liens, or CITY may, at its option, remove said items at
OPERATOR'S expense.

d. If any removal of such personal property by OPERATOR results in
damage to the remaining improvements on the premises, OPERATOR
agrees to repair all such damage.

e. Any necessary removal by either CITY or OPERATOR which takes
place beyond said expiration or termination hereof shall require
OPERATOR to pay rent to CITY at the rate in effect immediately
prior to said expiration or termination.

f. Notwithstanding any of the foregoing, in the event OPERATOR
desires to dispose of any of its personal property used in the
operation of said premises upon expiration or termination of this
agreement, then CITY shall have the first right to acquire or
purchase said personal property.

6.11 Unavoidable Delay. If the performance of any act required of CITY or
OPERATOR is directly prevented or delayed by reason of strikes,
lockouts, labor disputes, unusual governmental delays, acts of God, fire,
floods, epidemics, freight embargoes, or other causes beyond the
reasonable control of the party required to perform an act, said party
shall be excused from performing that act for the period equal to the
period of the prevention or delay. Provided, however, this provision shall
not apply to obligations to pay rental as required pursuant to this
agreement. In the event OPERATOR or CITY claims the existence of
such a delay, the party claiming the delay shall notify the other party in
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writing of such fact within ten (10) days after the beginning of any such
claimed delay.

6.12 Hazardous/Toxic Waste. OPERATORwill not allow the installation of
additional undergroundstorage tanks or releaseof hazardoussubstances
in, on, under, or from the premises. The foregoing shall not preclude
OPERATOR from using normal pool operational materials on the
premises. For the purposesof this provision, a release shall include but
not be limited to any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leeching, dumping, or
otherwise disposing of hazardoussubstances. "Hazardous substances"
shall mean those hazardous substances listed by the Environmental
Protection Agency in regularly releasedreports and any other substances
incorporated into the State's list of hazardoussubstances. A copy of the
presently effective EPAand the State lists is on file in the Office of the
City Clerk as Document 769704 and by this reference is incorporated
herein.

In the event of any release of a hazardous substance, OPERATORshall
be responsible for all costs of remediation and removal of such
substances in accordance with all applicable rules and regulations of
governmental authorities.

OPERATORagreesto assumethe defense of, indemnify, and hold CITY
harmless from any and all claims, costs, and expenses related to
environmental liabilities resulting from OPERATOR'Soperations on the
premises, including but not limited to costs of environmental
assessments, costs of remediationand removal, any necessary response
costs, damages for injury to natural resourcesor the public, and costs of
any health assessment or health effect studies.

If OPERATOR knows or has reasonable cause to believe that any
hazardous substance has been released on or beneath the premises,
OPERATORshall give written notice to the City Manager within ten (10)
days of receipt of such knowledge or cause for belief. Provided,
however, if OPERATORknows or has reasonable cause to believe that
such substance is an imminent and substantial danger to public health
and safety, OPERATORshall notify the City Manager immediately upon
receipt of this knowledge or belief and shall take all actions necessary to
alleviate such danger. OPERATOR will notify the City Manager
immediately of any notice of violation received or initiation of
environmental actions or private suits relative to the premises. In
addition, OPERATORand OPERATOR'Ssublesseesshall not utilize or sell
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any hazardous substance on the property without the prior written
consent of CITY.

At any time within the twelve (12) months before the expiration or earlier
termination of this agreement, OPERATOR, at CITY'S sole option, shall
cause an environmental assessment of the premises to be completed by
a professional environmental consultant registered with the State of
California as a Professional Engineer, Certified Engineering Geologist, or
Registered Civil Engineer. Said environmental assessment shall be
obtained at the sole cost and expense of OPERATOR and shall establish
what, if any, hazardous substances exist on, in, or under the premises,
and in what quantities. If any hazardous substances exist in quantities
greater than that allowed by CITY, county, state, or federal laws,
statutes, ordinances, or regulations, then said environmental assessment
shall include a discussion of these substances with recommendations for
remediation and removal necessary to effect compliance with those laws
or statutes and estimates of the cost of such remediation or removal.
OPERATOR shall cause the remediation and/or removal recommended in
the environmental assessment such that compliance with environmental
law is achieved and shall be solely responsible for all costs and expenses
incurred.

SECTION 7: GENERAL PROVISIONS

7.1 Notices

a. Any notice required or permitted to be given hereunder shall be in
writing and may be served personally or by United States mail,
postage prepaid, addressed to OPERATOR at the premises or at
such other address designated in writing by OPERATOR; and to
CITY as follows:

City Manager
Attention Real Estate Assets Director
City Administration Building
202 "C" Street, M.S. 9B
San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at such
appropriate address designated in writing by the respective party.
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b. Any party entitled or .required to receive notice under this agreement
may by like notice designate a different address to which notices
shall be sent. .

7.2 Compliance with Law. OPERATORshall at all times in the construction,
maintenance, occupancy, and operation of the premises comply with all
applicable laws, statutes, ordinances, and regulations of CITY, county
(including, but not limited to the county's Department of Environmental
Health Services' requirements for the safe operation of a public
swimming pool), state, and federal governments at OPERATOR'S sole
cost and expense. In addition, OPERATORshall comply with any and all
notices issued by the City Manager or his authorized representative under
the authority of any such law, statute, ordinance, or regulation.

7.3 CITY Approval. The approval or consent of CITY, wherever required in
this agreement, shall mean the' written approval or consent of the City
Manager unless otherwise specified, without need for further resolution
by the City Council.

7.4 Nondiscrimination. OPERATORagrees not to discriminate in any manner
against any person or persons on account of race, color, religion, gender,
sexual orientation, medical status, national origin, age, marital status, or
physical disability in OPERATOR'S use of the premises, including but not
limited to the providing of goods, services, facilities, privileges,
advantages, and accommodations, and the obtaining and holding of
employment.

7.5 Compliance with CITY'S Equal Opportunity Contracting Program.

a. Equal Opportunity Contracting. OPERATOR shall submit to the
Project Manager statistical information as requested in the City of
San Diego Contract Activity Report indicating the amount of
subcontracting provided by firms during the period covered by the
report. This information should be accompanied by an invoice from
each subconsultant/subcontractor/ vendor/service provider listed in
the report.

b. Equal Emolovment Oooortunity. OPERATOR will comply with Title
VII of the Civil Rights Act of 1964, as amended; Executive Orders
11246, 11375, and 12086; the California Fair Employment Practices
Act; and any other applicable federal and state laws and regulations
hereafter enacted. OPERATOR will not discriminate against any
employee or applicant for employment based on race, religion, color,
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ancestry, age, gender, sexual orientation, disability, medical
condition, or place of birth.

Upon request by the City of San Diego, OPERATOR will submit a
current Work Force Report and, if required, an Equal Employment
Opportunity Plan which sets forth the actions that OPERATOR will
take to achieve the CITY'S goals for the employment of African
Americans, American Indians, Asians, Filipinos, Latinos, women, and
people with disabilities.

Further, OPERATOR will cause the foregoing provrsrons to the
inserted in all subcontracts for any work covered by this agreement
so that such provisions will be binding upon each subcontractor.

c. Local Business and Employment. OPERATOR acknowledges that the
City of San Diego seeks to promote employment and business
opportunities for local residents and firms on all CITY contracts.
OPERATOR will, to the extent legally possible, solicit applications for
employment, and bids and proposals for subcontracts, for work
associated with this agreement from local residents and firms as
opportunities occur . OPERATOR agrees to hire qualified local
residents and firms whenever feasible.

OPERATOR understands that failure to comply with the above
requirements and/or submitting false information in response to
these requirements may result in termination of this agreement and
debarment from participating in CITY contracts for a period of not
less than one (1) year.

7.6 Partial Invalidity. If any term, covenant, condition, or provision of this
agreement is found invalid, void, or unenforceable by a court of
competent jurisdiction, the remaining provisions will remain in full force
and effect.

7.7 Legal Fees. In the event of any litigation regarding this agreement, the
prevailing party shall be entitled to an award of reasonable legal costs,
including court and attorneys' fees.

7.8 Number and Gender. Words of any gender used in this agreement shall
include any other gender, and words in the singular number shall include
the plural, when the tense requires.

7.9 Captions. The Agreement Outline, section headings, and captions for
various articles and paragraphs shall not be held to define, limit,
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augment, or describe the scope, content, or intent of any or all parts of
this agreement. The numbers of the paragraphs and pages of this
agreement may not be consecutive. Such lack of consecutive numbers
is intentional and shall have no effect on the enforceability of this
agreement.

7.10 Entire Understanding. This agreement contains the entire understanding
of the parties. OPERATOR, by signing this agreement, agrees that there
is no other written or oral understanding between the parties with
respect to the premises. Each party has relied on its own examination
of the premises, advice from its own attorneys, and the warranties,
representations, and covenants of the agreement itself. Each of the
parties in this agreement agrees that no other party, agent, or attorney
of any other party has made any promise, representation, or warranty
whatsoever which is not contained in this agreement.

The failure or refusal of any party to read the agreement or other
documents, inspect the premises, and obtain legal or other advice
relevant to this transaction constitutes a waiver of any objection,
contention, or claim that might have been based on these actions. No
modification, amendment, or alteration of this agreement will be valid
unless it is in writing and signed by all parties.

7.11 CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or agreements with lessees, consultants,
vendors, or OPERATORS shall include a condition "that the contract,
agreement, or lease may, at the sole option of CITY, be unilaterally and
immediately terminated by CITY if the contractor or OPERATOR employs
an individual who, within the twelve months immediately preceding such
employment, did in his/her capacity as a CITY officer or employee
participate in negotiations with or otherwise have an influence on the
recommendation made to the City Council in connection with the
selection of the contractor or OPERATOR. It is not the intent of this
policy that these provisions apply to members of the City Council.

7.12 Drug-free Workplace. OPERATOR shall be required to abide by the
omnibus drug legislation passed by Congress on November 18, 1988, by
adopting and enforcing a policy to maintain a drug-free workplace by
doing all of the following:

a. Publish a statement notifying employees that the unlawful
manufacture, distribution, dispensation, possession, or use of
controlled substances are prohibited on the premises and specifying
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the actions that will be taken against employeesfor violations of the
prohibition.

b. Establishing a drug-free awareness program to inform employees
about all of the following:

(1) The dangers of drug abuse in the workplace.

(2) The OPERATOR'Spolicy of maintaining a drug-free workplace.

(3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees' for drug
abuse violations.

c. OPERATORshall include in each subleaseagreement languagewhich
indicates the sublessee'sagreement to abide by the provisions of a
drug-free workplace. OPERATOR and sublessees shall be
individually responsiblefor their own drug-free workplace programs.

7.13 Disabled Access Compliance. OPERATORagrees to comply with the
California Government Code, Sections 11135-11139.5; the Federal
Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (ADA); and any other applicable state and
federal laws and regulations hereafter enacted protecting the rights of
people with disabilities. OPERATOR'Scompliance shall include but not
necessarily be limited to the following:

a. OPERATORshall not discriminate against qualified persons with
disabilities in any aspects of employment, including recruitment,
hiring, promotions, conditions and privileges of employment,
training, compensation,benefits, discipline, layoffs, and termination
of employment.

b. No qualified individualwith a disability may be excluded on the basis
of disability from participation in, or be denied the benefits of,
services, programs, or activities of OPERATOR.

c. OPERATORshall post a statement addressing the requirements of
the ADA in a prominent place at the work site.

d. Where required by law, OPERATORshall comply with CITY'S
disabled access requirements by bringing up to code and making
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accessible any areas of.the premises which deny access to disabled
persons. All such improvements and alterations shall be at the sole
cost of OPERATOR.

e. OPERATORshall include language in each sublease agreement which
indicates the sublessee's agreement to abide by the foregoing
provisions. OPERATOR and sublessees shall be individually
responsible for their own ADA employment programs.

OPERATOR understands that failure to comply with the above
requirements and/or submitting false information in response to these
requirements shall constitute a default under this agreement.

SECTION 8: SPECIAL PROVISIONS

8.1 Corporate Authority. Each individual executing this agreement on behalf
of OPERATOR represents and warrants that he/she is duly authorized to
execute and deliver this agreement on behalf of said corporation, in
accordance with a duly adopted resolution of the Board of Directors of
the corporation or in accordance with the bylaws of the corporation, and
that this agreement is binding upon the corporation in accordance with
its terms, and that OPERATOR is a duly qualified corporation and all
steps have been taken prior to the date hereof to qualify OPERATOR to
do business in the state where the premises are situated.

8.2 Standard of Employees. OPERATOR and its employees shall at all times
conduct themselves and the operations on the premises in a creditable
manner.
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SECTION 9: SIGNATURES

9.1 Signature Page.

IN WITNESS WHEREOF, this operating agreement is executed by CITY, acting by and

through its City Manager, and by OPERATOR, acting by and through its lawfully

authorized officers.

THE CITY OF SAN DIEGO

Date _A_U_G _07_1_99_5_

OPERATOR: SOUTHERN CALIFORNIA
FITNESS, INC.

Date _~--L-)_16-1--L~'l--,-J......_-
B~~-.I\--C (e_s.l_""'+_

APPROVED as to torrn and legaHtY this \ <j day of ~. 19 "')~

JOHN W. WITT, City Attorney

By ~----

LMF:rc-t
7/06/95
H:\WPDATA\WP{WP}.BKl

-34-
.::: -,

0- 1.82UO

~;',;



•

.., "

• •
SECTION 10: EXHIBITS

10.1 Legal Description.

Being the southerly portion of Parcel4 of ParcelMap No. 14678, located in the
City of San Diego, County of San Diego, State of California, said parcel map
being recorded by the County of said county on February 12, 1987 as File no.
87-079344 of Official Records. Said Parcelconsists of 1.3 acres, more or less.
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10.4 Corporate Name.

~-rl~Prl) G,. \ Jcr",;q h~.5/r/\c....
CORPORATE NAME

I, ~.I\ M U (fhzr certify that am the

~c.re-krt of the corporation named in the attached

agreement; that R1Lktrd 1). M-f"(1Q.. .. ,who signed this agreement on behalf of

the corporation, was then Pr~slt:kl\+ of said corporation; that said

agreement was duly signed for and on behalf of said corporation by authority of its

governing body, pursuant to a resolution duly adopted by its Board of Directors on

:::Ju ~ \b r 19 15, and is within the scope of its corporate powers; and

that set out below are the names of the officers and directors of said corporation.

CORPORATE SEAL

Name£.4 +----''r-- __ '"'--!c_l>.._~_>'_~~\

Name _
Title

Name _
Title

-40-

'"



s/11

ADOPTED ON

(0-96-4)
18200 (NEW SERIES)

AUG 071995
ORDINANCE NUMBER 0-

AN ORDINANCE AUTHORIZING THE EXECUTION OF A
SEVEN-YEAR OPERATING AGREEMENT, WITH ONE
SEVEN-YEAR OPTION TO RENEW, WITH SOUTHERN
CALIFORNIA FITNESS, INC. FOR THE OPERATION OF
CARMEL MOUNTAIN RANCH SWIMMING POOL

BE IT ORDAINED, by the Council of The City of San Diego, as

follows:
Section 1. That the City Manager is hereby authorized to

execute, for and on behalf of The City of San Diego, a seven-year

Operating Agreement (with one seven-year option to renew) with

SOUTHERN CALIFORNIA FITNESS INC., a California corporation, dba

FITNESS ADVANTAGE, for the operation and maintenance of a public

kwimming pool on property located east of the interesection of

World Trade Drive and Highland Ranch Road in the Carmel Mountain

Ranch area, at a minimum rent of $9,000 per year versus 7-1/2

percent of operator's gross income, under the terms and

conditions set forth in that Operating Agreement on file in the
18200office of the City Clerk as Document No. 00-

Section 2. This ordinance shall take effect and be in

force on t~~-hirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

Va- ~!\JLlC~~:=:--
Harold O. Valderhaug ~
Chief Deputy City Attorney

By

HOV:ps
07/10/95
Or.Dept:REA
Job:221925
0-96-4

-PAGE 1 OF 1-
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-Recording Requested by:

--i
~ ORIGINAL OF THIS DOCU~T
WAS RECORDED ON 2B-AUG-1996,DOCtl"ENT NUMBER 1996-o437BBB.
GREGORY snITH, COUHTY RECOROER

SAM DIEGO COUNTY RECORDER'S OfFICE

City Clerk

SPACE ABOVE THIS LINE FOR RECORDER'S USE
NO DOCUMENTARY TAX DUE - R&T 11922lamendedl

Presented for record by the CITY OF SAN DIEGO

After recording mail to:

City Clerk
City of San Diego
Mail Station 2A

~1--:-r_LL-N-I 313

GRANT DEED

For and in consideration of a valuable consideration

CARMEL MOUNTAIN RANCH, a California Partnership

HEREBYGRANT(SI to the City of San Diego, a municipal corporation, in the County of San Diego, State
of California, all that real property situated in the City of San Diego, County of San Diego, State of
California:

Parcel 2 of Parcel Map No. 17556, in the City of San Diego, State of California, filed in the Office
of the County Recorder of San Diego County, June 20, 1995 as File No. 1995-030-98270f
Official Records .

.- This is to certify that the interest in real property
conveyed by this instrument to the City of
San Diego, a municipal corporation, is hereby
accepted by the undersigned officer on behalf of
the City of San Diego pursuant to authority
conferred by Resolution No. 250320. adopted by
the Council of the City of San Diego on
October 1, 1979. and the grantee consents to
recordation thereof by its duly authorized officer.

B

DatedS"'-Z Z -9't- By .Il:~~:L~~~f:P"'"
Michael R. Steffen. Deputy Director
Acquisitions Divisiion

. ,

CARMEL MOUNTAIN RANCH/BLM/vms/01-22-96
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RECEIVED
FEB 1 5 1995

Community Recreation Building and Community Swimming Pool
for the communities of .

Carmel Mountain Ranch and Sabre-Springs

THIS AGREEMENT is made between THE CI1Y OF SAN DIEGO, a municipal

corporation, herein called "City", and CARMEL MOUNTAIN RANCH, a General

Partnership, herein called "Carmel", and is based on the following facts:

RECITALS
A. Carmel is the developer of real property within the Carmel Mountain Ranch

community plan area which is located within the City of San Diego. The community has

been defined by a community plan adopted by the San Diego City Council. Copies of

this plan are on file in the office of the San Diego City Clerk.

B. On May 20, 1985, by Resolution No. R-263212, the City Council of the City

of San Diego ("Council") adopted the latest amendment to the Carmel Mountain Ranch

Community Facilities Financing Plan ("CMRCFFP")for Carmel Mountain Ranch.

C. On November 12, 1985, by Ordinance No. 0-16537, the Council adopted

a Development Agreement ("Development Agreement") with Carmel which set forth,

among other things, that Carmel would provide those public improvements, facilities and

services as set forth in the CMRCFFP.

D. As the major property owner and developer of Carmel Mountain Ranch,
Q

Carmel is to provide substantial public improvements for that area, including participation

liXUMENT No.~1-285;2 4 ::;
iii 1"'-1 ;,' ... ' r -

FIt co. - V."1 \i ,':' IU- l.__ 1 I . ;.,.' _ I., t~
Page 1 of 23 Pages



• •
in the financing of roadways, parks and other public improvements, as required by the

-CMRCFFP.- - - - -------- -- --- -- --- - --- ---

E. On September 13, 1994, by Resolution No. R-284603,the City Council of

the City of San Diego ("Council") adopted the latest annual update to the Sabre Springs

Public Facilities and Financing Plan and the Facilities Benefit Assessment ("SSFBA")for

Sabre Springs. Sabre Springs is the community planning area located immediately to

the south of Carmel Mountain Ranch. This community has also been defined by a

community plan adopted by the San Diego City Council. Copies of the Sabre Springs

plan are also on file in the office of the San Diego City Clerk.

F. Both the CMRCFFP and the SSFBA identify two park and recreation

projects which mutually benefit both Carmel Mountain Ranchand Sabre Springs. These

projects are the Community Recreation Building (CMRCFFP project no. 34, SSFBA

project no. 36) ("Recreation BUilding") and the Community Swimming Pool (CMRCFFP

project no. 35, SSFBA project no. 37) ("Pool"), herein collectively referred to as the

"Project".

G. In addition to the CMRCFFP, the Council also adopted a Park Fee-

Ordinance. This ordinance, which was adopted on June 3, 1985, as Ordinance no. 0-

16437, established a means of collecting fees ("Park Fees") from residential properties

being developed in Carmel Mountain Ranch to finance the cost of Carmel Mountain

Ranch's share of the Recreation Building and the Pool. These fees are collected at the

time building permits are issued for the residential units. This ordinance further provides

that should sufficient funds not be generated by these park fees to provide needed park

and recreation facilities, the Council will schedule any remaining needed facilities in the

City Capital Improvements Program as funds are available.
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• •
.---' _.--~--~----"-_._--------.-'-.--_. -- .....- -_ ..... - ~--..~-- - ._---~--_......,.--- ._-- - --: -_ ...-- ~."- -.-. -----. ~--_.

H. With the Fiscal Year 1993 update to the SSFBA (May 1992); the City

accelerated the.procurement schedule for both the Recreation Building and the Pool.

The current schedule for both projects, as depicted in the FiscalYear 1995update to the

SSFBA, authorizes funds for. the design in Fiscal Year 1994 and construction in Fiscal

Year 1995.

I. At this time, the funds programmed to finance the combined cost of both

the Recreation Building and the Pool are less than the anticipated costs. The funds

being collected by the Park Fees and by the SSFBA are currently programmed to

generate only 50 percent of the cost of the Pool. The other 50 percent was to come

from an adjoining community. Carmel has been advised that these remaining funds will

not be provided. In addition, there is no designated site for the Pool project. If a site

needs to be purchased, additional funds will be required as land acquisition costs have

not been included in either the CMRCFFP or the SSFBA.

J. The fees being collected as part of the CMR Park Fees have been

deposited into a single Special Park Fund (No. 39091) which is maintained by the City.

These funds are intended to be used to finance both the Recreation Building and the

Pool. Consequently, any cost increases incurred by one of these projects will result in

less funds being available for the other project.

.K. The funds that have been budgeted by the SSFBA for the Recreation

Building and the Pool projects have been established by a prior agreement between the

City and Pardee Construction Company. This agreement, which was approved on

August 5,1991 as Document No. RR-278510, limits annual increases to Sabre Springs'

share of the cost for the Recreation Building and the Pool to be no more than the

percentage expressed by the Los Angeles/San Diego Construction Cost Index (CCI), as

illustrated in Table 6 of the SSFBA.
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L. Carmel is willing to provide the additional funding necessary to design and

construct both the Recreation Building and the Pool projects.. In order to .provide this

additional funding, a community plan. amendment will be required for. the Carmel

Mountain Ranch community. The plan amendment will provide, among other things, for

the site designation for the Community Pool facility, the elimination of the southerly

neighborhood park, and the expansion of residential development in Carmel Mountain

Ranch Unit No. 23. These, along with other modifications to the community plan, will

make it financially feasible for Carmel to provide the needed funding for this Project and

will make it possible for both facilities to be built in a timely manner. In that time is of the

essence with this assignment, it is expected that the design for both Recreation Buildinq

and the Pool will be conducted concurrent with the review and approval of the

community plan amendment.

M. Carmel is willing to designate a portion of Carmel Mountain Ranch Unit No.

33 as the site for the Pool, at no cost to the Project, so long as residential development

is permitted at the site formally designated as the southerly neighborhood park site, said

site being proposed for deletion as part of the Community Plan Amendment referred to

in Recital L. above.

N. Paragraph 7.11 of the DevelopmentAgreement for Carmel Mountain Ranch

provides for the private construction of the Community Recreation Building and

Community Swimming Pool as turn-key facilities with reimbursement from Park Fees

already then paid plus interest and a credit for future park fees. Specifically, this

paragraph states that Carmel:

"...may construct the community recreation building and/or swimming pool
as a turn-key facility. If there is future mutual agreement on such turn-key
construction, said future agreement shall provide for the reimbursement
(plus interest if accrued) of all park fees already then paid and a credit for
future park fees to the extent necessary to reimburse Property Owner
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(Carmel) for the portion of the cost of construction beyond that allocable'
to the Carmel Mountain Ranch Community.'"

O. Carmel is willing to' obtain bUilding permits, public improvement permits

and/or land development permits, whichever may be applicable for the construction of

these projects, and the City is willing to grant such permits. Carmel is willing to promptly

complete the Project according to the plans approved by the City through the use of

competitive bids as described herein and the award of the contract to the lowest

responsible bidder mutually approved by the City and Carmel contingent upon the prior

approval of the Community Plan Amendment to the satisfaction of Carmel. Carmel is

willing to accept cash reimbursement from the SSFBA district and from the Carmel

Mountain Ranch Special Park Fund, together with credits against the future requirement

to pay Park Fees, as compensation for its expenditures of the cost of said construction

and improvements.

P. Carmel has commenced with the design of both the Recreation Building

and the Pool. Upon approval of the Community Plan Amendment and the issuance of

the necessary permits, Carmel will be in a position to commence the construction of both

the Recreation Building and the Pool at a reduced cost and at the earliest possible date

and the City's Park and Recreation Department has concurred with this finding.

Q. The execution and performance of this Agreement by both Carmel and the

City is intended to satisfy the requirements of a separate agreement as set forth in

paragraph 7.11 of the Development Agreement and Carmel's obligation to construct the

Community Recreation Building and Community Swimming Pool as set forth in both the

Development Agreement and the CMRCFFP.
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NOW, THEREFORE, in consideration of the recitals and mutual

obligations of the parties herein expressed, the City and Carmel agree as follows:·
. . .

Condition Precedent. A condition precedent to this Agreement is that Community

Plan Amendment has been approved by the City to the satisfaction of Carmel. Carmel

shall provide the City with written notice of its satisfaction of the Community Plan

Amendment within 72 hours of council action to approve the Community Plan

Amendment.

1. Conveyance of Land for Community Swimming Pool.

1.1 Conveyance of Real Property. Carmel shall by grant deed, no later

than ten (10) days following completion and acceptance of the Project by the City as

defined in Paragraph 13 herein, convey that portion of Carmel Mountain Ranch Unit No.

33 (hereinafter referred to as Parcel "A") to the City free and clear of all encumbrances

except:

1.1.1 Non-delinquent City and County general and specific taxes,

other than those taxes prorated in accordance with Paragraph 1.3 below. Taxes owed

will be determined by the County Tax Assessor's Office.

1.1.2 Any public improvement assessments hereafter imposed.

1.1.3 Any covenants, conditions, restrictions, reservations and

existing easements of record as of the execution date of this Agreement or thereafter

imposed and approved by City, which approval will not be unreasonably withheld.

1.1.4 Public rights-of-way and easements of record.

An abbreviated legal description of Parcel "A" is provided as Exhibit "A" to this

Agreement.

1.2 Purchase Price. Carmel shall transfer Parcel "A" to the City at no

cost to the Project.
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1.3 Escrow. Carmel shall open an escrow with First American Title

_--;-__.lnsurance.Company.. herein called "EscrowAqent," at.least 60 days.prior. to the date the _

conveyance of ParcelA" is anticipated. The escrow instructions shall be provided to the

City for its review and approval. The escrow instructions shall contain all pertinent terms

and conditions of this Agreement. Said escrow instructions shall require the Escrow

Agent to prorate (Le. apportion) between the parties to the close of the escrow, City and

County general and specific taxes and special district (if any) taxes, based on the latest

information available to the Escrow Agent. Each party shall pay one-half of the Escrow

Agent's fee and the usual and normal miscellaneous recording and other charges.

2. Project. Carmel agrees to design, construct, and complete both the

Recreation Building and the Pool, e.g. the Project, in accordance with the City's standard

plans. As set forth in the CMRCFFPand the SSFBA,the Community Recreation Building

is to be approximately 10,800 square feet in size and complete with a multi-purpose

hardwood gymnasium floor, meeting and activity rooms, kitchen facilities, rest rooms,

and appropriate storage and support space. The Community Swimming Pool shall be

a minimum 25 meter by 25 yard facility suitable for competitive swimming events and

shall be supported by the appropriate shower and locker room facilities and pool side

decking. The scope of work for both facilities shall include anyon-site utilities, e.g.

sewer, water, drainage, electric and gas, landscaping improvements and parking

necessary to support each respective facility.

3. Total Project Cost.

3.1 Definition. Carmel shall provide for the total cost of the Project which

is defined to be all direct and indirect costs necessarily incurred by Carmel and its

contractor(s) in order to complete the Project to the City's satisfaction. Direct costs shall

include the actual costs of Project construction including, but not limited to, all labor,

materials, supplies, and equipment costs for the construction of both the Recreation
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Building and the Pool, together with their respective supporting improvements. Indirect

.. costs shall include,.but not .belimited to, initial planning services, design services, __...

engineering, design review and presentations before planning groups, recreation councils

and other required boards, professional services, soils testing, surveying, agreement

preparation, project administration (in an amount not to exceed 12.5 percent of the

construction costs), construction management, insurance premiums, bonds, and all other

fees and charges (e.g. permit fees, inspection fees, utility connection and capacity fees,

school fees, etc.).

3.2 Estimated Total Cost. The Estimated Total Cost for the Recreation

building is currently one million six hundred fifty-one thousand four hundred dollars

($1,651,400). The Estimated Total Cost for the Pool is currently one million four hundred

thousand dollars ($1,400,000). Collectively, the Estimated Total Cost for the entire

Project is three million fifty-one thousand four hundred dollars ($3,051,400) ("Estimated

Total Cost"). This Estimated Total Cost includes a line item representing 10% of the

overall estimate to serve as contingency for the Project. The Estimated Total Cost has

been itemized by Carmel in a line-item budget as provided previously to the City. This

Estimated Total Cost has been reviewed and approved by the Park and Recreation

Department as meeting the criteria of Recital P. as being a cost that is less than that

which the City would expend were it to construct the project itself. It is acknowledged

by the parties hereto that the Estimated Total Cost is based on preliminary cost estimates

and has been computed prior to a firm scope of work, the preparation of final plans or

the receipt of competitive bids. Thus, the Estimated Total Cost is subject to change due

to the final design and/or actual bid results received for the Project. It is further

acknowledged by the parties hereto that the Estimated Total Cost is subject to change

due to the varying conditions that may exist at the project site. The parties shall adjust

the Estimated Total Cost as necessary to reflect the total actual costs and/or bids

received for the Project.
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3.3 Available Funds. At this time, the City currently has, on deposit, the

funds shownin _Figure__'l .to .finance the TotaLProject Cost. These funds ("Available - -

Funds") include the funds on deposit plus

Park Fees that will continue to be collected

accrued interest. The Available Funds are

·l1iiitifig~fAVailabl~Etind~· ...'.
. park~~~r~J~~positwith.·{$1;271;~;7
theC~y;asCifpeceniber . .....
.12,.1994>.' .. . ?

SsF~~~~nd~setaside '$804AO~ir
fcirR(,idf~atioNBUiidihg< .....

currently earning interest at a rate of at least

six percent. Consequently, the balance of

Available Funds will continue to increase until

such time as the City disburses funds to

Carmel.

SSFBA{Fundssetiaside .
tcrPool:"

$:37Ei;700
.c.: :':==='===".

~2i~~8;"9.,i

until commencement of construction and

3.4 Change Orders.' A ~_oiIiI;I,"'iioiIiIII __ iioiIiIII__ iioiIiIIIiioiIiIII_"

Change Order is a written order from Carmel and the City to the contractor performing

the work authorizing a change in the work to be performed. Change Orders may be

needed where changes in the Project work are made necessary due to unanticipated

conditions encountered during construction or changes in the plans and specifications

after construction begins. All Change Ordersmust be approved in writing by Carmel and

City.

3.4.1 Carmel.shall notify City in writing of the need for a Change

Order and City shall either approve or reject said Change Order within five (5) working

days of receivlnq Carmel'swritten notice. Change Orders may be approved by City staff.

City's approval shall not be unreasonably withheld. City shall exercise good faith, and

best efforts to grant approval(s) promptly. Following proper notice by Carmel, should

the City fail to respond to Carmel's request for a change order within the prescribed

period of time, the change order request shall be deemed to be approved by the City.

3.4.2 Notwithstanding the above, Carmel shall have the authority,

without City's consent, to order minor changes in the work which (i) do not cost more
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than $5,000, or (ii) cause a significant increase in the construction period (defined in

~_._ ..... .Paraqraph.S hereof)oLthe Project. -

3.4.3 City Requested Changes. Notwithstanding the above, City

may request Carmel to make a change(s) to the approved scope of work for the Project.

If Carmel agrees to the requested change(s), then the cost of the added and/or modified

scope of work shall be added to the Estimated Total Cost of the Project. If the City's

requested change(s) is not acceptable to Carmel, City may still direct Carmel to perform

the additional work provided the City agrees to finance this additional work with funds

other than the Park Fees or the SSFBA (e.g. other than the Available Funds).

3.5 Other Cost Increases. Notwithstanding anything herein to the

contrary, the Total Cost of completing the Project may be increased: (i) due to actual

bids received exceeding the Estimated Total Cost, (ii) due to change orders approved

for the project, (iii) due to acts of God, acts of any governmental authority, the elements,

war, litigation, concealed or unknown conditions encountered in the completion of the

Project, or other cause beyond Carmel's control, or (iv) due to other factors not the result

of unreasonable conduct by Carmel.

3.6 Interest. If the City, on more than one invoice, is delinquent in

reimbursing Carmel for the total costs of the Project, as required by this Agreement,

interest shall accrue daily and shall be paid on said amount which is delinquent (on the

second and any subsequent invoice which is delinquent) at the prime rate then being

charged by the Bank of America National Trust and Savings Association, plus two

percent (2%) per annum, floating from the due date of said payment until payment in full

is received (in no event to exceed the maximum rate allowed by law). The interest rate

shall be computed on the first day of each month during which a payment is delinquent.

The cost associated with any interest payments shall not be financed with funds from

either the Park Fees or the SSFBA (e.g. the Available Funds).
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4. Plans and Specifications. This Agreement has been prepared precedent

to the preparation of site improvement and grading plans, building plans, landscaping

and irrigation plans, and other construction related plans and documents. Carmel agrees

to provide. complete plans, specifications and bid documents for the design and

construction of the Project, which shall include site preparation, easement plats and

documents, etc., which will be subject to City approval, with said approval not being

unreasonably withheld, and will include, insofar as practicable, the City's standard

specifications.

4.1 Design Review. Promptly following receipt of the plans and

specifications, City shall notify Carmel in writing of any objections it may have to the

documents and shall thereafter diligently and expeditiously process the documents for

approval. Construction of the project shall not commence until the design has been

approved by the City.

4.2 Issuance of Necessary Permits. The parties acknowledge that the

construction work to be performed by Carmel in compliance with this Agreement is

subject to the prior issuance of building permits and/or public improvement permits for

both facilities. In the event that the City of San Diego, or any other governmental

agency, does not issue the permits necessary to authorize the work to be performed or

if such permits are canceled or suspended at no fault of Carmel, then Carmel is relieved

from its obligation to construct those improvements covered by the denial of said

permit(s). The City may elect to construct the improvements with the funds it deems

appropriate. The City shall reimburse Carmel for all work completed up to the date of the

denial of said permit(s). All plans, specifications and improvements completed to the

date of the denial, suspension or cancellation of said permits(s) shall, following

reimbursement to Carmel, become the property of the City. Once Carmel has received

reimbursement for such plans, specifications and improvements, then Carmel shall open

escrow within 60 days of receipt of said reimbursement with the Escrow Agent to transfer

Parcel "A" to the City in accordance with the terms of Paragraph 1 above.
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5. Timing of Project.

5.1---Commencement of Project. Carmel has already initiated the initial

planning for-the Project. Upon approval of this Agreement by the City Council, Carmel

shall commence with the Design Phase of the Project. The Design Phase shall include

both (f) the conceptual design, in which the review of schematic drawings shall be

obtained from the Park and Recreation Department, the combined Carmel Mountain

Ranch//Sabre Springs Recreation Council, and the Park and Recreation Board, North

District, and (if) the preparation of working drawings, in which the approvals of the Park

and Recreation Department, the Development Services Department, and, if necessary,

the Engineering' Department will be obtained. Assuming no significant changes are

introduced to the proposed scope of work, the Design Phase shall be completed within

twelve .(12) months from the execution date of this Agreement.

5.2 Community Plan Amendments. Concurrent with the Design Phase

of the Project, the Community Plan amendment for Carmel Mountain Ranch shall be

prepared by Carmel and processed with the Planning Department of the City.

5.3 Construction Phase. Within 90 days of approval of: (f) the working

drawings by the City and the issuance of building permits and (ii) the Community Plan

amendment for Carmel Mountain Ranch, whichever last occurs, Carmel shall cause

construction to commence and shall use its best efforts to complete the construction of

the Recreation Building and the Pool in the time frame set forth herein. Carmel shall use

its best efforts to complete the construction of both facilities within twelve (12) months

of the City's issuance of all the permits required to build the Project.

5.4. Completion. The Project shall be deemed complete at such time as

it is finally inspected and accepted by the Inspection Team identified in Paragraph 11

below or when the status of construction is such that the Project can be used for the

purpose intended, whichever shall first occur. Any Punch List items noted in the Final

Inspection described below will be addressed within a thirty (30) day period. Acceptance

by City of the completed Project shall not be unreasonably withheld. Following
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completion ofthe Project, Carmel will provide as-built drawings by the design consultants

___---verifyingthaUhe P-rojectwas .constructed in accordance with the- City.approved.plans.. ------- - - -

6. . Equal Opportunity. Carmel shall comply with Title VII of the Civil Rights Act

of 1964, as amended, the California Fair Employment Practices Act, and any other

applicable federal and state laws and regulations hereinafter enacted. Carmel will not

discriminate against any employee or applicant for employment based on race, religion,

color, ancestry, age, gender, sexual orientation, disability, medical condition or place of

birth.

7. Solicitation of Bids. At the appropriate time, Carmel shall solicit sealed bids

for the construction of the Project. Such solicitation shall be by publication in a local

newspaper of choice, but must include notice in the San Diego Daily Transcript. Carmel

may also directly solicit sealed bids for the construction of the Project. Bids shall be

solicited from at least three (3) qualified contractors and the bidding response time shall

not be less than twenty (20) working days. The bidding contractors will not be present

at the bid opening. The City's representative(s) shall be provided a copy of the

tabulation of bid results. Contract(s) for the construction of the Project shall be awarded

to the qualified contractor(s) submitting the lowest responsible bid(s), as mutually

determined by Carmel and the City's authorized representative(s).

8. Reimbursement.

8.1 Right to Reimbursement. The Total Cost of constructing the Project

shall be advanced by Carmel. The City shall reimburse Carmel for the amount described

in Paragraph 3.3 ·as the Available Funds prior to Carmel expending any of its funds.

8.2 Method of Reimbursement. Carmel shall submit reimbursement

requests to the City for all work performed for which Carmel was not previously

reimbursed. Said reimbursement requests can be submitted as frequently as monthly
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and shall be submitted on or before the first of the month in which reimbursement is

req uested .__ ___ _ __ _ _ _ _

8.3 Amount of Reimbursement. The amount requested for

reimbursement shall be for all costs described in Paragraph 3 herein incurred during the

period for which reimbursement is requested. Carmel shall supply copies of invoices

and conditional mechanics' lien releases in connection with each reimbursement request.

8.4 Reimbursement by the 25th. The City may cause its inspector to

verify whether or not the materials and work for which reimbursement is being requested

have been installed and performed as represented in the reimbursement request. In any

event, City will make such reimbursement on or before the 25th day of the month

following submission of the reimbursement request, unless City has determined that the

reimbursement request is improper or that the work included in the reimbursement

request has not been performed in accordance with this agreement.

8.5 Reimbursement Requests Not Approved. In the event that the City

determines that the reimbursement request is improper or that the work included in the

reimbursement request has not been performed in accordance with this Agreement, the

City shall so advise Carmel, in writing, on or before the fifth day of the month following

submission of the reimbursement request. Said notice shall advise Carmel as to what

was inappropriate with the reimbursement request. Once Carmel has remedied the

deficiency(ies) associated with the disputed reimbursement request and has resubmitted

the reimbursement request to the City for payment, the City shall make reimbursement

to Carmel for the amount identified in the request on or before the 25th day following

receipt of the reimbursement request.

9. Reallocation of Savings -- Recordkeeping.

9.i Reallocation of Savings: Costs in Excess of Budget. With the

consent of the City, which consent shall not be unreasonably withheld, Carmel may re-
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allocate savings realized with respect to particular line items on the proposed Project

.budqettopay Jor.costoverruns, it any, in other line items ontbeproposed.buoqet.L. _

9.2 Recordkeeping. Carmel shall keep an accurate record of the actual

cost of the construction of the Project in accordance with generally accepted accounting

procedures. Carmel shall allow the City's authorized representatives to examine and

duplicate any records relevant to the verification of the actual cost of constructing the

Project including, without limitation, all contract bids and invoices. Any changes that

occurred during the course of construction shall be properly documented. Backup

documentation shall be kept by Carmel for three (3) years after the completion of the

Project and be provided to City for its review.

10. Standards of Construction. All construction for the Project will be

accomplished in a good and workmanlike manner, lien free and in compliance with (i)

the approved Plans (working drawings and specifications), and (ii) the Standard

Specifications for Public Works Construction, current edition (including the City of San

Diego Standard Special Provisions) ("GreenBook"). In the event of conflict between the

approved Plans and the Green Book, the former will govern.

11. Final Inspection. The Project shall be inspected by a team composed of

representatives from (a) the Engineering Department, (b) the Park and Recreation

Department, (c) Development Services Department, (d) Carmel and (e) the Project

Architect at the stages listed below:

a. A "Preliminary Walk-Through" Inspection shall be conducted within
five (5) working days after notice by Carmel of completion of the
construction requirements for the Project. This "informal" inspection will be
conducted by the representative of the Park and Recreation Department,
the Building Inspector, and Carmel's construction superintendent. This
inspection will confirm that the Project is complete and ready for a Final
Inspection.
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b. The Final Inspection for the Project shall be scheduled within 10
calendar days following a successful PreliminaryWalk-Through Inspection.
A list of correction items, {the "Punch List") shall be prepared- atthls --" - --
inspection. Carmel shall correct these itemswithin thirty (30) calendar days
of the date of the Final Inspection. Upon completion of the work required
by the Punch List, Carmel will file a Notice of Completion with the County
Recorder of San Diego County.

12. Plant Maintenance Period. Carmel shall commence the plant maintenance

period immediately following installation of all landscaping materials and shall continue

plant maintenance for a minimum of sixty (60) calendar days or until the Notice of

Completion is recorded, whichever occurs last. Thereafter, the City will be responsible

for all plant maintenance.

13. Acceptance. Upon completion of the Punch List noted during the Final

Inspection, the City shall accept the Project as being complete and shall direct the

Escrow Agent to close the escrow and transfer title to Parcel "A" to the City. However,

until such time as the City accepts the Project and takes title to Parcel "A", the Project

shall not be opened for use by the general public. Notwithstanding the above, the City

may elect to accept the Project and transfer title to the Premises prior to the completion

of the Plant Maintenance Period.

14. City to Provide Maintenance. Immediately following the completion of the

Plant Maintenance Period, City shall be responsible for all irrigation and maintenance of

plant material and park improvements. Carmel shall not be responsible for the repair of

any of the Project improvements, the replacement of any plant material, or for any

damage resulting from the public's access to the Project as a result of the City not

performing its responsibilities. Should the City request that Carmel perform the City's

maintenance function for a certain period of time, a separate contract authorization will

be issued for this purpose. The cost for performing this additional maintenance shall not
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be included in the Total Project Cost nor shall it be financed with funds from the Park

Fees or the SSFBA. - ---~- -------- --

15. Dedication Ceremony. Carmel shall have the opportunity to conduct and

host a public dedication ceremony ("Ceremony") on the premises of each facility

following the City's acceptance of the Project. The Public may be invited to this

Ceremony and would be permitted to utilize the premises of each facility following the

Ceremony.

16. Delay Beyond Carmel's Control. If delays occur in the construction of the

Project, through events or circumstances not within the direct control of Carmel, Carmel

will not be considered to be in default of its obligations to construct the Project. Carmel

shall be excused for, among other things, any delays or defaults in the performance of

this Agreement unavoidably caused by the City or any other governmental authority ,

acts of God, the elements, war, litigation, strikes, walkouts or other causes beyond

Carmel's control.

17. City Right of Inspection. City, upon reasonable notice, shall have the right

to inspect all books and records of Carmel relating to the Project and may perform any

audit it cares to during the construction period and for a period of three (3) years

following City's acceptance of the Project. Carmel shall retain all such records for those

three (3) years.

18. Indemnity. Carmel agrees to defend, indemnify, protect and hold City and

its agents, officers and employees harmless from and against any and all claims asserted

or liability established for damages or injuries to any person or property, including injury

to Carmel's employees, agents or officers which arise from or are connected with and

are caused or claimed to be caused by the acts or omissions of Carmel, and its agents,
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officers or employees, in performing the work or services herein, and all expenses of

investigating and defending against same; provided, however, that Carmel's duty to .

.indemnify and hold harmless shall not apply to those incidents or claims arising from the

sole negligence of the City, its officers, or employees. City and Carmel agree that, in the

event of any joint or concurrent negligence, they will apportion any established or agreed

upon liability proportionate to their respective degree of fault. This provision shall remain

in full force and effect until twelve (12) months after the City accepts the Project pursuant

to this Agreement.

19. Arbitration. Any dispute or controversy. arising under, out of, in connection

with or in relation to this agreement, and any amendments thereof, or the breach thereof,

shall be determined and settled by binding arbitration by a neutral arbitrator selected by

the parties, or appointed by the court if the parties fail to select or agree upon an

arbitrator, to be held in San Diego, California, in accordance with California Code of Civil

Procedure Section 1280, et. seq. Judgement upon award may be entered in any court

of competent jurisdiction.

20. Omitted.

21. Termination of Agreement. The Agreement shall be deemed complete and,

thus, terminated upon fulfillment of both parties' obligations as set forth herein. Said

Agreement shall be deemed complete upon City's acceptance of this facility and final

payment by City to Carmel for work performed as part of this Agreement. Said release

shall be in recordable form if requested by Carmel.

22. Amendments: Consents. No amendment, modification, supplement,

termination or waiver of any provision of this Agreement shall be effective unless
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executed in' writing by both parties and then only in the specific instance and for the

._ specific. purpose given._ . _ ___._ .__. __

23. Notices. Any demand upon or notice required or permitted to be given by

one party to the other party shall be in writing. Except as otherwise provided by law, any

demand upon or notice required or permitted to be given by one party to the other party

shall be effective (a) on personal delivery, (b) on the second business day after mailing

by certified or registered U.S. Mail, return receipt requested or (c) on the succeeding

business day after mailing by Express Mail or after deposit with a private delivery service

of general use (e.g., Federal Express) postage or fee prepaid as appropriate, addressed

to the party at the address shown below:

CllY MANAGER
CllY OF SAN DIEGO

Mail Sta. 9A
202 "C" Street

San Diego, California 92101

with copies to

DIRECTOR, PARK AND RECREATION DEPARTMENT
CllY OF SAN DIEGO

Mail Sta. 98
202 "C" Street

San Diego, California 92101

and

DEPUlY DIRECTOR, LONG RANGE AND FACILITIES PLANNING DIVISION
PLANNING DEPARTMENT
CllY OF SAN DIEGO

Mail Sta. 4A
202 "C" Street

San Diego, California 92101

AND -
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CARMELMOUNTAINRANCH
15090 Avenue of Science, Suite 201

San Diego, California 92128
AnN: KATHLEENRISER

with a copy to:
CARMELMOUNTAINRANCH
c/o The Presley Companies
19 Corporate Plaza Drive
Newport Beach, CA 92660

AnN: NANCYHARLAN, ESQ.

Notice of change of address shall be given by written notice in the manner set forth

in this paragraph.

24. Successors in Interest. This Agreement and all rights and obligations

contained herein shall be in effect whether or not any or all parties to this Agreement

have been succeeded by another entity, and all rights and obligations of the parties

signatory to this Agreement shall be vested and binding on their successors in interest.

~ 25. Warranties. Carmel warrants that the work, materials and construction

related to the Project shall conform to the standards established by the City in the Green

Book, and all supplements thereto including Section 6.11, for the period of one year

following City's acceptance of the Project. However, this warrantee shall not apply to the

plant materials. The provisions contained herein shall not be deemed to limit such other

rights the parties shall have or may have, according to law, to seek damages or other

relief or any acts or omissions of any contractor associated with this Agreement or the

construction or design of the Project.

26. Conveyance Not a Violation. City represents to Carmel that the

Conveyance of Parcel "A" to City pursuant to this Agreement shall not constitute a

violation of the State Subdivision Map Act or the City's Subdivision Ordinance.
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27. Turnover of Documents. Carmel shall provide to the City reproducible

copies on polyester. drawing film of the "as-built drawings" and related plans and

specifications, operating manuals and warranty materials such as would ordinarily be

applicable to the City's operation and maintenance of the park improvements, upon

acceptance of the Project by the City.

28. Termination of Park Fees. Upon commencement of construction of the'

Project, the City agrees to suspend collecting Park Feesfrom those residential properties

owned by CARMEL and located within Carmel Mountain Ranch which have not yet paid

Park Fees. The properties which have not paid Park Fees and which would be entitled

to this credit against the future payment of Park Fees include Carmel Mountain Ranch

Unit Nos. 18, 19 and 23.

29. Further Assurances. City and Carmel each agree to execute and deliver

such additional documents and issue such governmental permits as may be required to

effectuate the purposes of this Agreement.
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IN WITNESS WHEREOF, this Agreement is executed by The City; pi, $aR Diego. ~()0 :.-''1 '-1

acting by and through its. City Manager pursuant to Resolution No.R- - ~

. authorizing such execution, and by Carmel Mountain Ranch.

Dated this date:
: [11\\ 2l. 1°°5.J.-I. _.J.J

CARMEL MOUNTAIN RANCH, a General
Partnership;
By: The Presley Companies, a California
Corporation, General Partner

THE CllY OF SAN DIEGO, a Municipal
Corporation

By: /~;;~r~rk~~:~~
Recreation Department,
for the City Manager

--
t< Q1xJ

\ . \ \Y. \ I
1 \J !
, I'. !
",-,/

By: \If&Q \.~
U~ ?M\~~

I HEREBY APPR N'E the form and legality of t~e_foregoing Agreement this
o'l'fiday of -t.-v-wt- , 19 1<: .

::hn w.a~:~;z;
~eputy City Attorney

Job No.: CMR 4.02-38.92
Leppert Engineering Corporation
Draft Prepared: December 9. 1994

28524::.;
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Exhibit "A"

Legal Description of Parcel "A"

Being the southerly portion of Parcel 4 of Parcel Map No. 14678, located in the City of
San Diego, County of San Diego, State of California, said parcel map being recorded by
the County Recorder of said county on February 12, 1987 as File no. 87-079344 of
Official Records. Said Parcel "N' consists of 1.3 acres, more or less.
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(R-95-1046)

L-----i RESOLUTION NUMBER- R- --_~8524 ::.'
ADOPTED ON JAN 2 ~c 1995

BE IT RESOLVED, by the Council of The City of San Diego,
- . - . -

- .-that the City Manager be and he is hereby authorized and

empowered to execute, for and on behalf of said City, a

reimbursement agreement with Carmel Mountain Ranch, a general

partnership, for a community recreation building and swimming

pool, under the terms and conditions set forth in the Agreement

on file in the office of the City Clerk as Document

No. RR- ;;8 ;524i!-.

APPROVED: JOHN W. WITT, City Attorney

By fil1K.' I,Uess
Deputy C~ty Attorney

JKR:pev
01/11/95
Or.Dept:Plan.
R-95-1046
Form=r.auagr
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... .., . -Passed and adopted by the Council of the City of San Diego on __ J_,u._f_~_2_L__'·_1;...;9;...;9,,--=5 __ by the

following vote:

"

YEAS: MATHIS, ROBERTS, KEHOE, STEVENS, WARDEN, STALLINGS, MCCARTY,

VARGAS

NAYS: NONE,

NOT PRESENT: MAYOR GOLDING

AUTHENTICATED BY:

SUSAN GOLDING
Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)
By: Elise Harmon , Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of RESOLUTION

28524~;No, R-, , passed and adopted by the Council of The City of San Diego, California

J:I:\I\, ')/ lQqc,
on __ ---==--' _._J_-..:..'_-__ ~_-_' ~ _

.'

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)

By: r~(_,..:..C--,' rj).J!:' =--HI-' :...:(:::::~::::/:.....t:!;,~.::..~,::::I:.I~_=-- , Deputy
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DEVELOPMENT AGREEMENT
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENTAGREEMENT(hereinafter referred to as
·Agreement") is made and entered into this NOVW985 day of

, 1985, by and bet ....een THE CITY OF SAN DIEGO, a
-m-u-n-1-c-1p-aTr-c-o-r-p-o-r-ation (here inafter referred to as ·Ci ty·), and
Carmel Mountain Ranch, a pe r t ne r s h ip (hereinafter referred to as
·Property O....ner·).

1. .RECITALS:
lowing facts:

1.1 Code Authorization: The City of San Diego, a
charter c ity, 1S aut hor ized pursuant to Government Code Sec-
t ions 65864 through 65869.5 to enter into binding develop-
ment agreements v i th persons having legal or equi table in-
terest in real property for the development of such property
in order to establish certainty in the development process.
The City further enters into this Agreement pursuant to its
charter and self-rule powers and San Diego Municipal Code
Sections 105.0101 et seq.

This Agreement. is predicated upon the fol-

1.2 Property OYner: Proper~y OYner is the o....ner. of
certain real property located i n the City of San Diego,
County of San Diego, California, more particularly described
in Exhibit ·A,· attached hereto and incorporated herein,
....hich real property is the subject matter of this Agreement.
Said property consists of approximately 1,388 acres of prop-
erty ....ithin the Carmel Mountain Ranch community planning
area. The property is located immediately east of Inter-
state 15 and south of Rancho Bernardo in the Ci ty of San
Diego.

1.3 Interest of Prooerty OYner: Property OYner repre-
sents that 1t has an equ i table or a legal interest in the
real property and that all other persons holding legal or
equitable interests in the real property are to be bound by
the Agreement.

1.4 Intent of Parties: The parties desire to enter
into this Agreement relating to the above-described real
property in conformance "'i th the provisions of the Govern-
ment Code in order to achieve the development of land uses
permi tted under Sect ion 6 of this Agreement and the pro-
vision of public services, public uses and urban infrastruc-
ture all in the promotion of the health, safety and general
welfare of the City of San Diego.' The parties also desire
to enter into this Agreement in order .,to satisfy the re-
quirements of the Carmel Mountain Ranch Community Facilities
Financing Plan and the City Council policies requiring the
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financing of the infrastructure in the "p l enned urben ized"
areas of the City as designated in the City of San Diego
Progress Guide and General Plan. It is also the intent of
the parties' to satisfy the conditions of all existing tenta-
tive maps and planned development permits requiring the ap-
~~oval of a financing plan arid implementation thereof.

1.5. Planning Commission Hearina: On AUG;:91985, 19 ,
the Plannlng CommlSSlon of The Clty of San Dlego, after
giving notice pursuant to Government Code Sections 65854,
65854.5 and. 65856 held a public hearing on Property Owner I S
appl icat ion for the Agreement. The Ci ty Counei I of the
City, after providing public notice as ·required by law,
similarly held a public hearing on OCT 291J85 , 19_

1.6 City Council Findinos: The City Council has found
that the Agreement lS conSlstent with the Progress Guide and
General Plan, the Communi ty Plan, as well as all other appli-
cable plans, policies and -regulations of The City of San
Diego.

l.7 City Ordinance: On NOV121985 , ll..a..-.~e
Cit Y Counc 11 0f t he C1t Y adop t~eCld--O:;-:r:-:d~l!"":n:-:a:-:n:-:c:-:e:--N:;-o=--.- 0_ ,u\)0 I
approving-tne--Agreement with the Property Owner. The or c r>
nance thereafter took effect on Dec. 16 , 19J'S:-

2. DEFINITIONS~
otherwise requlres: In this Agreement, unless the context

2.1 Project: Is the development as represented by the
Carmel. Mountaln Ranch Community Plan adopted by the City
Council on August 14, 1984 by Resolution Nos. RR-261374 and
RR2-261375 approved by the City. In addition to the : adopted
Carmel Mountain Ranch Community Plan, the City also has
granted the· "following development approvals for portions of
the property, attached hereto as Exhibits RBR through RKR:
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Portion of Property Covered
bv Develooment Aooroval.

Phase LI Industrial Park ,

Regional Shopping Center

Golf Course

Hotel Site

Unit 1 Residential

Unit 2 Residential

Unit 5 Residential

Unit 6 Residential
Unit 7 Residential

Unit 8 Residential
,Unit 9 Residential

Unit 10 Residential
Unit 11 ResidentialUnit 12 Residential
Unit 15 Residential

Master Rezoning

(C6.103/3l PAGE 9 of 31

Develooment Aooroval Nos.
Tentative Map No. 84-0489
PID No. 84-0489
Tentative Map No. 83-0206;
PCD No. 83-0206; Rezoning
Ordinance No. 0-16066
(Ne...Series)
Conditional Use Permit Nos.
84-0114 and 84-0114.1
Tentative Map No. 84-0857
Tentative Map No. 85-0546
(Financial Map)
Tentative Map No. 84-0203
Final Map No. 11112
Tentative Map No. 84-0203
(Revised)
Final Map No. 11321
Tentative Map No. 84-0728
PRD No. 84-0728
Tentative Map No. 84-0911
Tentative Map No. 84-0912
Tentative Map No. 84-0552
(Financial Map)
Tentative Map No. 85-0400
Tentative Map No. 85-0575
(Financial Map)
Tentative Map No. 85-0401

Tentative Map No. 85-0610
(Financial Map)
Ordinance No. 0-16281
(Ney Series) ,
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Convenience Center Tentative Map No. 85-0356
, )

2.2 Property Owner: Means the person, persons or en-
tity having a legal or equitable interest in the real prop-
erty as described in Subsection 2.3 and includes, as provid-
ed 'in this Agreement, the Property Owner's successors-in-interest.

2.3 Real Property:
in Exhibit "A." Is the real property referred to

3. EXHIBITS: The folloving documents are referred to in
this Aoreement, and attached hereto and are incorporated hereinas though set forth in full:

Exhibit
Desianation ReferredDescriptions to in Section

A. Real Property. Legal 1.2, 2.3, 4.1
Description and Location
Map.
Phase II Industrial Park. 2.1, 6.1
Tentative'Map No. 84-0489
PID No. 84-0489

B.

C. Regional Shopping Center. 2.1, 6.1
Tentative Map No. 83-0206
PCD No. 83-0206, Rezoning
Ordinance No. 0-16066
(Nev Series)

D. Golf Course. 2.1, 6.1
Conditional Use'Permit Nos.
84-0114 and 84-0ll4.1

E. Hotel Site.
Tentative Map No. 84-0857
Tentative Map No. 85-0546
(Financial Map)
Unit 1 Residential.
Tentative Map No. 84-0203
Final Map No. 11112

2.1, 6.1

F. 2.1, ':.1

G. Unit 2 Residential.
Tentative Map No. 84-0203
(Revised)
Final Map No. 11321

2.1, 6.1
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H. Unit 5 Residential.

Tentative Map No. 84-0728
PRD No. 84-0728

1. Unit 6 Residential.
Tentative Map No. 84-0911
Unit 7 Residential.
Tentative Map No. 84-0912
Tentative Map No. 85-0552
(Financial Map)

J.

K. Unit 8 Residential.
Unit 9 Residential.
Tentative Map No. 85-0400
Tentative Map No. 85-0610
(Financial Map)

L. Unit 10 Residential.
Unit 11 Residential.
Unit 12 Residential.
Tentative Map No. 85-0401

M. M~ster Rezoning.
Ordinance No. 0-16281
(New Series)

N. Convenience Center.
Tentative Map No. 85-0356
Carmel Mountain Ranch
Community Planes). Doc-
ment Nos. RR-261374
and RR-261375.

O.

P. Mitigated Negative
Declaration (EQD. No.
84-0222)

Q.•

2.1, 6.1

2.1, 6.1

2.1, 6.1

2.1, 6.1

2.1, 6.1

2.1, 6.1

2.1, 6.1

6.1, 6.1.1,
6.1.3, 6.2,
6.3, 6.4, 7.2

6.1.2

The Cannel Mountain 6.4, 6.6.1, 6.6.2
Ranch Community Public 6.6.4, 6.6.5,
Facilitie~ Financin2 7.1, 7.11, 7.14,
Plan. Document No.r~2632127 .15, 7.15.3,

7.5.1
R. Design Review Process
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S. Carmel Mountain Ranch Park

Fee Ordinance
7.11

T. Unit 15 Residen~ial.
Tentative Map.No. 85-0610
(Financial Map)

2.1, 6.1

4. GENERALPROVISIONS:

4.1 Prooerty Subject to the Agreement: The real prop-
erty which 1S the subJect of thlS Agreement is approximately
1,388 acres and is located immediately east of Interstate 15
and south of Rancho Bernardo in the City of San Diego, and
is more particularly described in and shown in Exhibit -A-.

4.2 Duration of Agreement: The term of this Agreement
shall commence upon the effective date of the ordinance au-·
thorizing its execution. This Agreement shall expire on the
date Iifteen (15) years thereafter, unless extended by writ-
ten mutual agreement. City and Property Owner acknowledge
that the California Subdivision Map Act (California Govern-
ment Code Section 66410 et seq.) and the San Diego City Sub-
division Map Ordinance (City of San Diego Municipal Code
Section 102.0200 et seq.) contain certain periods for the
expiration and extension of tentative maps and tentative
parcel maps. The term of this Agreement shall not extend or
reduce-such periods.

4.3 Assianment: The rights and obligations of Prop-
erty O....ner unaer this Agreement may be transferred or as-
s igned, provided such transfer or assignment is· in ....r it ing
and made as a part of the transfer, . assignment, sale or
lease of all or a portion of the real property. Ariy such
assignment shall be subject to the provisions of this
Agreement. During the term of this Agreement, any such as-
signee or transferee of the rights and obligations .under
this Agreement shall observe and perform all of the duties
and obHgat ions of Property ovner contained in this Agree-
ment as such duties and obligations pertain to the portion
of the real property so transferred or assigned. Property
Owner shall give to City a notice ....ithin thirty (30) days of
any such assignment or transfer. Upon delivery by Property
Ovner to City of a ....ritten assumption by such assignee or
transferee of the rights and obligations under this
Agreement, City immediately shall release Property Owner
from such obligations. City acknowledges that Property
Owner may sell, transfer,· assign or lease portions of the
property to various persons and entiti'es without assigning
or transferring the, rights or obligations under this
Agreement. So long as Prope'rty Owner (or its successor-
in-interest under this numbered paragraph 4.3) remains
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responsible for the performance of the obligations under
this Agreement, City, .if requested by Property ovne r
(or its successor-in-interest under this paragraph 4.3),
shall certify that the portion of the property sold, trans-
ferred, assigned or leased is not subject to any covenant to
perform the obligations under this Agreement or li'en or
encumbrance under this Agreement except that, notwithstand-
ing anything to the contrary in this numbered paragraph 4.3,
the obligation to pay a fair and reasonable share of the
fees necessary to construct the communi ty r ecreat ion buiId-
ing and the community swimming pool and to pay any sewer
reimbursement fee as required under paragraph 7.11 of this
agreement shall be a covenant running with the land.

4.4 Amendment or Cancellation of Agreement: ,This
Agreement may be amended from tlme-to-tlme by the mutual
consent of the parties hereto but only in the same manner as
its adoption by an ordinance as set forth in Government Code
Sections 65867,65867.5 and 65868, and San Diego Municipal
Code Section 105.0109. The term Rthis Agreement- or -Devel-
opment Agreement - herein shall include any such amendment
properly approved and executed.

4.5 Unforeseen Circumstances: These provisions pro-
vide a mechanlsm for the ldentlfication of those circum-
stances which justify the modification, termination or sus-
pension of this Agreement. If, as a result of facts, events
or circumstances presently unknown, unforeseeable and which
could not have been known to the parties to this Agreement,
the City determines that the health, safety and general wel-
fare of the City require the modification, suspension or
termination of this Agreement, the City shall (1) notify the
Property Owner in writing of (a) the City's determinat ion,
(b) the reasons for the City's determination and all facts
upon which such reasons are based, and (c) forward to the
Property Owner (a minimum of ten (10) days prior to the
hearing) all documents relat ing to such determination and
reasons therefor: (2) notify Property Owner, in writing, at
least fourteen (14) days prior to the date, the time and
p~ace of the hearing: and (3) hold a hearing on the determi-
nation at which hearing Property Owner shall have the right
to offer witnesses, reports and oral and written testimony,
and further have the right to examine witnesses, City 'staff
or other persons. The City shall have the obligation, based
upon clear and convincing evidence, of establishing that:
(a) the circumstances were unknown, unforeseeable and could
not have been known: (b) the health, safety.and general wel-
fare of. the community requ i're the suspension, modification
or termination' of the Agreement as opposed to any other al-
tentative: and (c) the City, to the extent feasible, has
.provided the Property Owner with an equitable program to
reimburse to Property Owner unused fees, and provided equi-
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table reimbursement for dedications or improvements not re-
quired by the extent of development as of the date of such
suspension, modification or termination. In the event the
City Council should fail to make such findings, then this
Agreement shall not be so terminated, modified or suspended.
The unforeseen circumstances which shall cause the operation
of this provision shall not be the result of changes in
state or federal Lav , In the event of changes in state or
federal law, the provisions of Section 5 shall govern.

4.6 Enforcement: Unless amended or cancelled as pro-
vided in Subs ec t ion s 4.4 or 4.5, this Agreement is enforce-
able by any party to it despi te a change in the appl icable
general or specific plans, zoning, subdivision or building
regulat ions adopted by ct ty ....hich alter or amend the rules,
regulations or policies governing permitted uses of the
land, density and design.

4.7 Hold Harmless: Property Owner agrees to and shall
hold City, ltS offlcers, agents, employees and representa--
tives harmless from liability for damage or claims for dam-
age for personal injury including death and claims for prop-
erty damage ....hich may arise from the direct or indirect op-
erat ions of the Property Owner or those of its contractors,
subcontractors, agents, employees or other persons acting
on his behalf ....hich relate to the project. Property Owner
agrees to and shall defend City and its officers, agents,
employees and representatives from actions for damages
caused or alleged to have been caused by reason of Property
Ovner's activities in connection ....ith the project. This
hold harmless agreement applies to all damages and claims
for damages suffered or alleged to have been suffered by
reason of the operations referred to in this paragraph, re-
gardless of ....hether or not City approved plans or specifi-
cations, or both, for the project.

The Property ovne r further agrees to indemnify, hold
harmless, pay all costs and provide a defense f.or Ci ty in
any action by a third party challenging the validity of the
Agreement.

The provisions of this numbered paragraph 4.7 .;hall not
apply to the extent such damage, liability or claim is prox-
imately caused by the sole intentional or negl igent act of
City, its officers, agents, employees or representatives.

4.8 Binding -Effect of Agreement: To -t he extent pro-
vided in paragraph 4. 3, the burdens of this Agreement bind
and the benefits of the Agreement inure.to the parties'suc-
cessors-in-interest.
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4.9. Relationship of Parties: It is understood and

acknovledged that the cont ract.uaI relat ionship bet....een City
and Property O....ner is such that Property Ovner is an inde-
pendent contractor and not an agent of City.

4.10 Notices: All notices, demands and correspondence
required or provided for under this Agreement shall be in
....riting and delivered in person or dispatched by certified
mail, postage prepaid. Notice required to be given to City
shall be addressed as follo....s:

The City of San Diego
City Administration Building
202 RC" Street, 9th Floor
San Diego, CA 92101
Attn: City Manager

Notices required to be given to Property Ovner shall be
addressed as folloys:

Carmel Mounta~n Ranch
9968 Hibert Street
Suite 100
San Diego, California 92131
Attention: Michael Ste....art
Copy to:
James R. Da....e
3003 Fourth Avenue
San Diego, California 92103

Any notice delivered by mail shall be deemed received
forty-eight (48) hours after its deposit in the United
States mail, postage prepaid, addressed to the party as de-
scribed above. A party may change its address by giving
notice in writing to the other party. Thereafter, notices,
demands and other pertinent correspondence shall be ad-
dressed and transmitted to the new address.
S. CONFLICTS OF LAW:

5.1 Conflict of Cit In
the event t at state or eaera enacted
after this Agreement has been entered into prevent or
preclude compliance with one or more provisions. of this
Agreement or require changes in plans, maps or permits
approved by the City, the parties shall:

5.1.1 Notice and Cooies: Provide the other party
....ith ....ritten no t i ce of such state or federal restriction,
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provide a copy of such regulation or policy and a statement
of conflict vith the provisions of this Agreement.

5.1.2 Modification Conferences: The parties shall
vithin thirty (30) days, meet and confer in good faith in a
reasonable at tempt to modi fy this Agreement to comply v i th
such federal or state lay or regulation in a manner consis-
tent v i th the intent and objectives of this Agreement, to
the extent feasible.

5.2. Council Hearings: Thereafter, regardless of
,vhether the partles reach an agreement on the effect of such
federal or state lay or regulation upon this Agreement, the
matter shall be scheduled 'for hearing before the Council.
Ten (10) days' vritten notice of such hearing shall be'giv-
en, pursuant to Government Code Section 65854.5 and San D,i-
ego Municipal Code Section 105.0104. The Council, at such
hearing, shall determine the exact modification or suspen-
sion' vh ich shall be necessitated by such federal or state
laY or regulation. Property ovne r , at the hearing, shall
have the right to offer' oral and vr it t en testimony. Any
modification or suspension shall be taken by the affirmative
vote of not less than a majority of the authorized voting
members of the Council. Any suspension or modification may
be subject to judicial reviev in conformance Yith Subsection10.5 of this Agreement.

5.3 Cooperation in Securino Permits:
cooperate Y1th the Property ovner i n the
permits vh ich may be required as a result
cations or suspensions.

The City shall
securing of any
of such modifi-

6. DEVELOPMENTOF THE SUBJECTPROPERTY:

6.1 Permitted Uses: The subject property shall be
used and developed only for residential, industrial, com-
mercial, recreational, open space and municipal purposes as
more particularly s.et forth in or alloyed by the Carmel
Mountain Ranch Community Plan, the master rezoning, and the

,other development approvals attached hereto as Exhibits "B"
through "0", and for such other uses that may be, mutually
:.greed upon by the parties hereto in accordance v ith the
applicable provisions of the Government Code relating to the
amendment of development agreements. City acknovledges
that, from time to time, Property Ovner may seek to obtain,
in accordance witp the applicable provisions of state and
local la ...., minor amendments to the development approvals
attached hereto as Exhibits "B" through' "0", v ithout the
need for an amendment to this, Agreement. Unless the
Municipal Code otherwise requires, the determination of
vhether an amendment to a development approval is a minor
amendment for purposes of this Agreement shall be made by
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the decision making body having the original authority to
approve or disapprove the amendment to the development
approval.

The· development of the permitted uses shall be re-
stricted by the r'equ i r ement to obtain planned development
permits (including planned industrial developments (PID's),
planned residential developments (PRO' s)and planned com-
mercial developments (PCD's» as required .unde r the Carmel
Mountain Ranch Community Plan.

6.1.1 Future Discretionary Rev iev r City shall
have the right to r ev i ev apphcatlons lor future dis-
cretionary approvals by applying the rules, regulations
and policies in effect City-Yide at the time such appli-
cations are made; provided, hoveve r , such rules, regu-
lations and policies do not conflict ...ith the provi-
sions governing permitted uses of land, number. of
residential units, amount of square footage of non-
residential uses-, density and design contained in the
Carmel Mountain Ranch Community Plan and the Master
Rezoning.

6~1.2 Future Com liance ...ith the California Envi-
ronmental Qua lty Act: A app i ca t rons or i sc r e-
t i onar y approval shall be subject to the requirements
of the California Environmental Quality Act as it is in
effect at the time any such application is submitted.
Ci ty and ·Property O...ner acknov Iedqe that, although the
Carmel Mountain Ranch Community Plan provides the frame-
...or k for full mit igat ion of potent ial impacts of the
development of the Carmel Mountain Ranch community,
detailed mitigation measures ·and precise methods of
implementation ...ill be addressed during the r ev i ev of
applications for discretionary approval. Such miti-
gation measures and methods of implementation either
shall be incorporated into the project design for ...hich
the application is made or imposed as a condition of
approval of the application in accordance with the
requirements of the Mitigated Negative Declaration for
the Carmel Mountain Ranch Community Plan and Master
Rezoning. .

6.1.3 Effect of Future Develo ment Accrovals on
Develo~ment Arreement: T e uture approva 0 any
planne deve opment permit, tentative map or other
discretionary or ministerial approval .....ill not require
an amendment to this development agreement provided
that such approvals are substant ially in conformance
...i th the Carmel Mountain Ranch Community Plan and the
Master Rezoning. Any revie ... or approval of the planned
development permits or tentative maps referred to in
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subparagraph 6.1.1 shall
accordance vith paragraphs
ment.

not prevent development in
6.1 and 6.2 of this Agree-

6.2 Permitted Density of Development: The subject
property shall be developed to the de nsi t y or level of in-
tensity' indicated in the approved plans, permits, or other
regulatory devices I isted in Subsect ion 26.1 2.1. In some
instances, because of the densi ty range alloved· under the
City's zone classifications, the total number of dvelling
units alloved on specified parcels under the master rezoning
of the property could exceec the number of units alloved
under the Carmel Mountain Ranch Community Plan. It is the
intent of the parties to limit the total number of dvelling
units of the parcels specified as parcel nos. 23, 25, 26,
29, 32 and 33 on Table 1 of the Carmel Mountain Ranch Com-
munity Plan as described on said Table 1. City acknovledges
that the boundaries of the parcels shovn o~ the Carmel Moun-
tain Ranch Community Plan maps are approximate and are sub-
ject to minor variation prior to recordation of final map(s)
for the Project provided that Property Ovner complies vith
the applicable procedures for subdivision maps •

. 6...3 Maximum Height and Size of Structures: The maxi-
mum height and sIze of structures to be constructed upon the
sUbject property shall be governed by the Design Element of
the Carmel Mountain Ranch Community Plan and the existing
planned development permits. .

6.4 Reservations or Dedications of Land for Public
Purooses: ReservatIons or dedications of por t rons of the
subJect property have been set forth on final and tentative
subdivision maps described in Paragraph 2.1 of this Agree-
ment. Other reservations or dedications of portions of the
subject property may, from time-to-time, be required by the
Ci ty in accordance ....ith or. as a par t of subdivision map
approvals subject to this Agreement. Such. reservat ions and
dedications are to be imposed in accordance ....ith the
ordinances and standards in effect upon the commencement of
this Agreement and in accordance ....ith the requi rements of
the Carmel Mountain Ranch Community Plan anc Community
Facilities Financing Plan.

6.5 Rules, Re ulations, Official Policies: The City
rules, regu atlons, or Inances, avs, general plans, and
off icial policies governing development, density, permitted
uses, gro....th management, environmental consideration, and
design criteria for purposes of this Agreement shall be
those in force and effect upon the commencement of the termof this Agreement. .
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6.5.1 Apolication of Subsequently Enacted

Rules, Regulations, etc: The C1ty may, hereafter, dur-
1ng the term of t his Agreement apply only such never
City enacted or modified rules, regulations, ordinanc-
es, lavs, general or specific plans, and official poli-
cies vh i ch are not in conflict yith those in effect on
the date of this Agreement and appl ica t ion of vh ich
vou Id not prevent development in accordance v i th Sub-
sections 6.1 and 6.2. Hoveve r , this section shall not
preclude the appl icat ion to the subject property of
changes in City lays, regulations, plans or policies
specifically mandated and required by changes in stat~
or federal lays or regulations. ,In such an event, the
provisions of Section 5 of this Agreement are applica-
ble.

6.5.2 AOPlication of Subsequent I! Revised
Fees and/or Improvement Standards: App lcatlon, pro-
c es s i nq and r ns pec t i on fees, 1mprovement standards as
set forth in the City subdivision regulations and con-
struction standards and specifications that are revised
during the term of' this Agreement shall apply to the
development pursuant to this Agreement provided that:
(1) such fees, standards and spedfications apply to
all public Yorks v ithin the City, (2) their application
to the property is prospective only as to applications
for building and other development permits or approvals
of tentative subdivision maps not yet accepted for pro-
cessing, and (3) their application vou Id not prevent
development in accordance with Subsections 6.1 and 6.2.

6.6 Time for Construction and Completion of Project:

6.6.1 Beoinning Construction: Property ovner
and Ci ty acknoyledge that. Property ovner has begun
construct ion of the project. Property Owner shall
commence construction of the public facilities required
to be constructed or caused to be constructed by Property
Owner under the Carmel Mountain Ranch Community Facili-
ties Financing Plan in accordance with the thresholds

, contained in said Financing Plan. Nothing in this Agree-
ment shall pr ev ent Property Ovner from accelerating the
timing of the construction of .the project so long as
Property ovne r provides the public facilities as required
under the Community Facilities Financing Plan.

6.6.2 Completion of Project: ,"Property Owner
anticipates developlng the property ,in accordance with
the phasiT!g schedule contained in, the, Carmel Mountain
Ranch Community Plan. In addition, Property Owner,
after beginning the construction in accordance with the
thresholds contained in the Carmel Mountain Ranch
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Community Facilities Financing Plan, shall diligently
prosecute to complet ion the construct ion of the publ ic
facilities which Property Owner is required to
construct or cause to be constructed under the Carmel
Mountain Ranch Community Facilities Financing Plan.

6.6.3 Pro ress Reports Until Construction of
Project is Comp ete: Property Owner s a make reports
of the progress of construction in such detail and at
such time as the City Engineer of City reasonably

\requests.
6.6.4 Cit to Receive Notice of Commencement

of Construction: PropenyOwner sha urn i s City
appr cpr i at e written notice by Property Owner to show
the commencement of construction of any turnkey public
facilities required to be constructed by Property· Ownerunder the Financing Plan.

6.6.5 Certificate of Completion: Promptly
after completion of any publ1C fac111ty required to be
constructed by Property Owner under the Financing Plan,
City shall provide Property Owner with an instrument so
certifying. The certification is conclusive determina-
tion that the obligation of Property Owner under this
Agreement has been met. The certification shall be in
such form as will enable it to be recorded in the offi-
cial records of the County of San Diego. Acceptance by
City of a deed or other evidence of conveyance shall be
deemed to be evidence of completion of the public faci-
·lity which is the subject ,of the deed or other evidenceof conveyance.

7 • DEVELOPMENTPROGRAH :
7.1 Public Improvement Facilities and Services: Prop-

erty Owner and 1ts successors i n i nterest agree to provide
the public improvements, facilities and services as 'required
by the Community Facilities Financing .Plan for the project,attached hereto as Exhibit "N."

7.2 Property Owner: Pr operty Owner shall phase the
publ ic commun i ty fac1h ties required to be constructed or
caused to be constructed by Carmel Mountain Ranch under the
Carmel Mountain Ranch Community Plan and the Carmel Mountain
Ranch Community Facilities Financing Plan according to the,
thresholds contained therein. City acknowledges that the
development schedule contained in the Carmel Mountain Ranch
Community Plan and Community Facilities Financing Plan may
be subject to revision from time-to-time as appropriate
because of changes in circumstances, inclUding, without
limitation, changes in market conditions. Such revisions

(C6.l03/3) PAGE 20 of 31



. . •
are deemed to be ....ithin the frame....crk of this Agreement as
presently drafted and executed and do not constitute amend-
ments requiring ne....notice and hearing under local la.....

7.3 City: The cr ty hereby agrees that it v i11 accept
from Property O....rier for processing and r ev iev all develop-
ment applications for development permits or other entitle-
ments for ..the use oi . the real property in accordance ....ith
this Agreement, provided that $aid applications are submit-
ted in accordance ....ith City's rules and regulations.

7.4 Coocerat.ion in Securing Government Permits/ Con-
flict of La....s: The Cay shall cooperate ....lth Property Ovne r
i n secur lng for Property Owner all pe rm its ....hich may be
required by the City or any other governmental agency.

7.5 Financino of Required Imcrovements:
7.5.1 Public Facilities Financing Plan: (IF

FBA APPLICABLE.) The Cay has m effect a Public Facil-
ities Financing Plan for the Carmel Mountain Ranch
Community Plan area. Said financing plan ....as adopted
on May 20, 1985, by Resolution No. R-263212. Said plan
sets forth a description of public facilities needs, a
development phasing element and facilities financing
plan element. .The latter last includes an itemization
of required improvements, costs, and the particular
financing method to be utilized for each improvement,
including, but not limited to subdivision improvement
requirements, construction by Property Owner of com-
munity facilities (combined, as indicated in the Carmel
Mountain Ranch Community Facilities Financing Plan,
....here appropriate by reimbursement agreement) and main-
tenance districts.· The Carmel Mountain Ranch Community
Public Facilities Financing Plan is attached hereto as
Exhibit"R" and incorporated by this reference.

7.5.2
APPLICABLE) Facilities Benefit Assessments: (NOT

7.5.3
ment or Fee in IF FBA APPLICABLE. (NOTAPPLICABLE)

Facilities Benefit Assess-

7.6 FBA Annual Revie....: (NOT APPLICABLE)
7.7 Duty to Finance other Reauired Public Facilities:(NOT APPLICABLE)
7.8 Duty to'Construct: (NOT APPLICABLE)
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7.9 Payments Made Pursuant to FBA: (NOTAPPLICABLE)

7.10 Release of FBA: (NOT APPLICABLE)

7.11 Dut Fees to Construct Public Facilities:
(NO FBA DISTRICT. Because a Facl i t i es Bene lt Assessment
District has not been established for the Carmel Mountain
Ranch Community and because Property Ovner is interested in
proceeding wi th development of. this project immediately,
Property ovner agrees to pay City its fair and reasonable
share of fees necessary to construct the community recrea-
tion building and the community swimming pool as described
in the Carmel Mountain Ranch Community Facilities Financing
Plan. The· fees to be paid for the community recreation
bui lding and community swimming pool shall be deemed to be
park fees and shall be payable at the time of residential
building permit issuance in accordance With, the schedules
contained in the Carmel Mountain Ranch Community Facilities
Financing Plan. Said fees have been incorporated into a
special park fee ordinance which is attached hereto as
Exhibit "T" and the community will be exempt from all other
park fees.

The parties recognize that the construction of the com-
munity recreation building and swimming pool public facili-
ties described in Exhibit eR" is dependent upon many vari-
ables. The City shall use its best efforts to act in con-
formance with the implementation schedules contained in Ex-
hibit "R C" to this Agreement, or any revi sed schedules as
they reflect the actual cash flow, status of development, or
other factors. Notwithstanding anything to the contrary in
this Agreement, City and Property Ovner may agree in the
future on mutually satisfactory provisions and without the
necessity of amendment to this Agreement that Property Owner
may construct the community recreation building and/or swim-
ming pool as a turn-key facility. If there is future mutual
agreement on such turn-key construction, said future agree-
ment shall provide for the reimbursement (plus interest if
accrued) of all park fees already then'paid and a credit 'for
future park fees to the extent necessary to reimburse Proper-
ty Owner for the portion of the cost of construction beyond
that allocable to the Carmel Mountain Ranch ~)mmunity.

In addition to the special park fees described in this
numbered paragraph 7.11, Property Owner shall construct or
pay for its appropriate share of the construction of major
sewer and water facilities as required under the Carmel
Mountain Ranch Community Facilities Financing Plan. In the
event someone other than Property Owner, originally pays for
such construction, Property Oviler shall provide reimburse-
ment payments which shall be payable at the time building
permits are issued for development in the community.
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7.12 Payment of Fees: (NO FBA DISTRICT.) The fees de-

scribed in Subsectlon 7.11 above shall be paid to the Ci ty
by Property Owner or its successors in interest, at the time
building permits for the project are issued by City.

7.13 Release of Obligation: Upon the payment of fees
by Property Owner or lts successors in interest, City shall
release the lots to which said fees are applicable from the
obligations of this Agreement. This is to be accomplished
by the City providing to Property Owner upon written request
a release of obligation for said lot or lots to be recorded
in a form acceptable to County Recorder.

7.14 Imoosition on Other Owners: (UTILIZE IN FBA AND
NON-FBA AREAS.) In order to flnance capital faci1ities de-
scribed in Exhibi t "R C", City wi 11 shall use its best
efforts to collect like or similar fees from other property
owners in the area benefitted. This will be done in order
that Property Owner will not be placed in an unfair, dis-
advantageous or noncompetitive situation.

7.15 Turnkey Facilities: Property Owner shall, in
accordance wlth the condltions and provisions of the Carmel
Mountain Ranch Community Facilities Financing P~an, develop
on a turnkey basis the following facilities:

Neighborhood/Community Park (CMR 19)
Neighborhood Park (CMR 27)
Neighborhood Park (CMR 31)
Fire Station (CMR 12)--------~

0ibrary (Offi 3~ __'
The development of the turnkey fad lities shall be in

accordance with the design review guidelines contained in
Exhibit "S", entitled "Design Review Process· and attachedhereto.

7.15.1 Dedication of Land: The Carmel Mountain
Ranch Community Facliltles Flnancing Plan provides for
the dedication of land for and the construction of the
turnkey facilities in connection with the thresholds
contained therein. Before recordation of the final map
by which the relevant threshold will be exceeded, City
and Property Owner shall make appropriate arrangements
so that the required facjlity will be available for use
concurrent with .the need generated by exceeding the
threshold. Since Property Owner will be retaining
ownership of the land until such time as the facility
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is constructed, nei t he r the conveyance of the land and
improvements nor the construction shall be a condition
to the recordation of the final map. The final map
instead is intended to trigger the r equ irement under
this Agreement to arrange for the dedicat ion of land
(by an irrevocable offer to dedicate the land if it is
feasible at the time of recordation of the final map to
provide an adequate legal description of the property
to be so offered for ded ic at Ion}, the commencement of
construction and the diligent prosecution to completion
of construction of the turnkey facility. Failure to
convey the land, commence construct ion or di I igently
prosecute to completion of construction of the facility
as required under this Agreement may constitu~e a
default under this Agreement for which Ci ty shall be
ent i t1ed to pursue appropriate enforcement remedies -as
provided in paragraph 10 of this Agreement. Any land
or improvements conveyed in accordance wi th the
requirements of this Agreement shall be free and clear
of all monetary liens and encumbrances and all other
liens and encumbrances which would interfere with the
intended use unless City otherwise agrees. Upon
completion of a turn-key facility and, if applicable,
sat isfact ion of the threshold described in the Carmel
Mountain Ranch Community Facilities financing plan,
City shall accept the offer of dedication of the public
facility.

7.15.2 Commencement of Construction: For
purposes of the .reqm r ement of Property Owner to
commence construction of a turn-key facility the phrase
"commencement o.f_CpJ1Stcuct i_oll~.shall mean tbat Property
Owner either has begun grading of the project site or
has obtained a building or land development permit- for
the development of the turn-key fad li ty. Property
Owner is required under paragraph 6.2.2 of this
Agreement to diligently prosecute to completion the
construction of the turnkey facilities.

1.15.3 Additional Facilities and Eouioment:
Property Owner shall provl0e the funds fer the
procurement of a triple combination pumper apparatus in
accordance with the provisions and conditions of the
Carmel Mountain Ranch Community Facilities Financing
Plan. Property Owner shall provide an irrevocable
letter of credit (or other security acceptable to Cit,y)
when the City Council is ready to let,the contract for
the apparatus for use in the Carmel Mountain . Ranch
community. within 30 days after, the issuance of the
building permit for the fire station, Property Owner
shall provide the funds sufficient to pay for the
procurement of a triple combination pumper apparatus in
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accordance ...ith the provisions and conditions of the
Carmel Mountain Ranch Facilities Financing Plan. Within
30 days after the issuance of the building permit for
the library, Property O...ner shall provide the funds
sufficient to procure the equivalent to a fiscal year
1985 initial stock of 32,000 volumes as provided in the
Carmel Mountain Ranch Community Facilities Financing
Plan.

It is the intent of the parties hereto that this Agree-
ment pr ov ide all necessary assurance and securi ty that the
turnkey facilities ...ill be constructed as required under and
subject to the conditions and provisions of Carmel Mountain
Ranch Community Facilities Financing Plan.

8. INSURANCE:

NOTE: Section 8 of the City's model agreement has been
deleted 1n its entirety.

9. k~AL REVIEW:
9•.1 Cit Owner Resoonsibilities: City

shall, at east every t ...e ve 1 mont s ur1ng the term of
this Agreement, revie ... the extent of good faith substantial
compliance by Property Owner ...ith the terms of this
Agreement. Pursuant to Government Code Sect ion 65865.1, as
amended, and San Diego Municipal Code Section 105.0108,
Property Ovner shall have the duty to demonstrate its good
faith - compliance ...ith the terms of this Agreement at such
periodic revie v , · The parties recognize that this Agreement
and the documents incorporated herein could be deemed to
contain thousands of requirements (i.e., construction
standards, landscape standards; e t.c , ) and that evidence of
each and every requirement ...ould be a ...asteful exercise of
the part ies' resources. Accordingly, Property O....ner shall
be deemed to have satisfied its duty of demonstration ...hen
it presents evidence of its~-~~Qi~1i and SUDS~a·~~tal

.-S-QIDpliao.ce ...ith the major provisions of Section 6. of this
Agreement, - includ1ng 1nforrnation conce rrn nq thr-uses,..
number s , types, densities, heights and sizes of structures
completed and of any reservations _and dedications to the
City. Either party may address any requirement of this
Agreement during the r ev iev , Hoveve r, ten (10) days'
...ritten notice of any requirement to be addressed shall be
made by the requestin-g party. If at time of revie ... an issue
not previously identified in ...riting is .. required to be
addressed, the revie ... at the request of .ei ther party shall
be continued to afford sufficient time for analysis and
preparation •.
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9.2 Oooortunity to be Heard: Upon written request to
City by Property Owner, the Property Owner shall be permit-
ted an opportunity to be heard orally and/or in writing at a
noticed public hearing regarding its perfor~ance under this
Agreement. The .Property Owner shall. be heard before each
appropriate Conunission and the City Council at any required
hearing concerning a review of action on ~he Agreement
without the necessity of a written request to be heard.

9.3 Information to be Provided Prooertv Owner: The
City shall, .to such an extent as lS practlcal, deposit in
the mail to Property Owner a copy of staff reports and re-
lated exhibi ts concerning contract performance a minimum of
ten (10) calendar days prior to any such review or ·action
upon this Agreement by the Planning Commission or the City
Council.

10~ ENFORCEDDELAY, DEFAULT,REMEDIESANDTER~INATION:

10.1 General Provisions: In the event of default or
breach of thls Agreement or of any of its terms or condi-
tions, the party alleging such default or breach shall give
the breaching party not less than thirty (30) days .Notice of
Default in writing. The time of notice shall be measured
from the date of certified mailing. The Notice of Default
shall specify the nature of the alleged default, and, where
appropriate, the manner and period of time in which said
default may be satisfactorily cured. During any period of
curing, the party charged shall not be considered in default
for the purposes of termination or institutio~ of legal pro-
ceedings. If the default is cured, then no default shall
exist and the noticing party shall take no further action.

10.1.1 0 tion to Institute Le al Proceedinosor
to Terminate: A ter proper nct i ce an the exp i r at i cn
of sald cure period, the noticing party to this Agree-
ment, at its option, may institute legal proceedings
pursuant to Subsection 10.5 hereof or give Notice of
Intent to Terminate this Agreement pursuant to Govern-
ment Code Section 65868. Following Notice of Intent to
Terminate, the matter shall then be scheduled for con-
sideration and review by the Ci.ty Council. within thir-
ty (30) days, in the manner set forth in Government
Code Sections 65865, 65867 and 65868, as amended.·

.10.1.2 Notice of Termination: Following con-
sideration of the eVldence presented ..before the City
Council, either party alleging a default by the other
party may, at . its option, give written Notice of Termi-
nation of this Agreement to the .other party by certi-
fied . mail. Written Notice of Termination of .this
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Agreement shall be effective immediately upon certified
mailing to the defaulting party.

10.1.3 Waiver: Failure or delay in giving No-
tice of Default pursuant to this section shall not con-
stitute a ....aiver of any default. Except as other ....ise
expressly provided in this Agreement, any failure or
delay by the other party in asserting any of its rights
or remedies as to any default shall not operate as a
....aiver of any default or of any such rights or remedies
or depr ive such party of its right to inst i tute and
maintain any actions or proceedings ....hich it may deem
necessary to protect, assert or enforce any such rights
or remedies.

10.2 Default by Prooerty O....ner: Government Code Sec-
tion 65865.1, as amended, requlres the Property O....ner to
demonstrate its good faith compliance ....ith the terms of this
Agreement at least annually. Such a periodic revie .... may
result in amendment or termination of this Agreement provid-
ed a default has been established under the terms of Section
9 of this Agreement.

10.3 Default by City: In the event that the City de-
faults on thlS Agreement, the City agrees that Property Own-
er in no event shall be obI igated to proceed ....i th or com-
plete the project or any phase thereof. In the event of
default by the City any resulting delays in Property O....ner's
performance shall not constitute grounds for termination or
cancellation of this Agreement.

10.4 Enforced Dela , Extension of Time of Performance:
In addition to spec i lC pr ov i s rons 0 tm s Agreement, per-
formance by either party hereunder shall not be deemed to be
in default vhere delays or defaults are due to ....ar , insur-
rection, strikes, ....alkouts, riots, floods, earthquakes,
fires, casualties, acts of God, governmental restrictions
imposed or mandated by other governmental entities, enact-
ment of conflicting state or federal la ....s or regulations,
ne.... or supplementary environmental regulations, litigation,
or similar bases for excused performance. If ....ritten notice
of such delay is g; ven to Ci ty ....i thin thirty (30) days of
the commencement of such delay, an extension of time for
such cause shall be granted in ....riting for the period of. the
enforced delay, or longer as may be mutually agreed upon.
Such an extension shall commence to run from the time of
commencement of cause. .-

10.5 Institution of Legal Action: .-In addition to any
other rights or remedles, e i ther party may institute legal
act ion to cure, correct or remedy any default, to enforce
any covenants or agreements herein or to enjoin any threat-
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ened or attempted violation thereof; to recover damages for
any default; or to obtain any remedies consistent v it h the
purpose of this Agreement. Such legal act ions must be in-
stituted in the Superior Court of the Count}' of San Diego,
State of California, or in the Federal District Court in the
Southern'District of California.

10.6 Applicable Lavs/Attornex's Fees: This Agreement
shall be construed and enforced. i n accordance v it h the lays
of the State of Cal i fornia. Should any act ion be brought in
any court of competent jurisdiction, the prevailing party in
such action shall be entitled to recover all attorney's
fees, court costs and necessary disbursements in connection
vith such litigation.

11. ENCUMBRANCESANDRELEASESON REAL PROPERTY:

11.1 Discretion to Encumber: The parties hereto agree
that this Agreement shall not prevent or limit Property Ovner,
in any manner, at Property Ovner' s sole - discret ion, from
encumbering the property or any port ion of any improvement
thereon by any mortgage, deed of trust or: other SEcurity
device securing financing vith respect to the property.
City acknovledges that the lenders providing such financing
may require certain modifications and City agrees, upon re-
quest, from t ime-to-t ime, to meet vi th Property' Ovner and/or
representatives of such lenders to negotiate in good faith
any such request for modification. City further agrees that
it vill not unreasonably vi thhold its consent to any such
requested modification. Any mortgagees or trust deed bene-
ficiaries of the property shall be entitled to the folloving
rights and privileges. Ci-ty further agrees that Property
Ovner's obligation hereunder to construct turnkey. facilities
is not and shall not be deemed to be a covenant running vith
the property or a lien or encumbrance against the property.

11.2 Entitlement to Written Notice of Default: The
mortgag~e of a mortgage or Eenehc1ary of a deed of trust,
and their successors and assigns, or any mortgage or deed of
trust encumbering the property, or any part thereof, vh ich
mortgagee, beneficiary, successor or assign has requested in
vriting to the City, shall be entitled to receive vritten
notification from the City of any default by Property Ovner
in the performance of Property Ovner' s obligat ions under
this Agreement vhich is not cured within thirty (30) days.

11~3 Pro ert Sub'ect to Pro Rata Claims: Any mortgagee
vho comes i nt o pos ses s i on 0 t e property, or any part thereof,
pursuant to foreclosure of the mortgage ~r deed of trust, or
deed in 1ieu of such foreclosure, shall take the property,
or part thereof~ subject to any pro rata claims for payments
or charges against the property,. or part thereof secured by
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s uc h mortgage ....h ich accrue prior to the time such mortgagee
comes into possession of the property, or part thereof.

11.4 Releases: City hereby covenants and agrees that
upon payment of all fees required under this Agreement ....ith
respect to the pr9perty, or any portion thereof, City shall
execute and del ive r to Property ovner upon ....r i tten request
appropriate release or releases of further obligations to
pay such fe~s in form ~nd substance acceptable to the County
Recorder' or as may other ....ise be necessary to effect such
release.

12. MISCELLANEOUSPROVISIONS:

12.1 Rules of Construction:

The singular includes the plural: the masculine
gender includes the feminine; ·shall· is mandatory, and
RmayR is permissive.

If there. is more than one signer of this Agreement
their obligations are joint and several.

The time 1imi tsset forth in this Agreement may be
extended by mutual consent of the parties in accordance ....ith
the procedures for adoption of an agreement.

12.2 Severability: The parties hereto agree that the
provisions are severable. If any provision of this Agr:ee-
ment is held invalid, the remainder of this Agreement shall
be effective and shall remain in full force and effect un-
less amended or modified by mutual consent of the parties.

12.3 Entire A reement. Waivers and Amendments: This
Agreement const i t.ut es vt e ent i r e un e r st anc i nq and agreement
of the parties. This Agreement integrates all of the terms
and conditions mentioned herein or incidental hereto, and
supersedes an negotiation or previous agreements bet ....een
the part ies ....ith respect to all or any part of the subj ect
matter hereof. All ....aivers of the provisions of this Agree-
ment must be in ....riting and signed by the appropriate au-
thori ties of the Ci ty or of Property Ovner. All amendments
hereto must be in ....riting signed by the appropriate authori-
ties of the City and Property CNner, in a form suitable for
recording in the Office of the Recorder, County of San Di-
ego. Within ten (10) days of the date of this Agreement or
subsequent thereto, a copy shall be recorded in the official
records of San Diego County, California •. Upon the comple-
tion of performance of this Agreement or its earlier revoca-
tion and termination, a statement evidencing said completion
or revocation signed by the appropriate agents of Property
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Owner and the City shall be recorded in the official reco~ds
of San Diego County, California.

12.4 Administrative Costs: Property Owner agrees that
reasonable adlTnnlstratlVe cost may be incurred by City in
administering this' agreement. Reimbursement for these costs
will be made by Property Owner upon submittal of billing by
City. Billing is to be made by City at least annually.
Reimbursement requests are not . to exceed S15,000 (in 1985
dollars) per year .

. 12.5 Pro;ect is a Private Undertaking: It is specifi-
cally understood and agreed to by and between the parties
hereto that: (1) the project is a private development; (2)
the City has no interest or responsibilities for or duty to
third parties concerning any improvements until such time
and only until such time that the City accepts the same
pursuant to the provisions of this Agreement or in con-
nection with the various subdivision map approvals; (3)
Property Ovner shall have full power over and exclusive
control of the real property herein described subject only
to the limitations and obligations of Property ovne r under
this Agreement; and (4) the contractual relationship between
the City and Property o...ner is such that Property Ovner is
an independent contractor and not an agent of the City.

12.6 I ncoroorat ion of Recitals: The recitals are spe-
cifically lncorporated 1nt9 thlS Agreement.

IN WITNESS WHEREOF,this Agreement has been executed by the
Parties on the d2-'f,J!~ year first above written, as authorized by
Ordinance No. O-lOQ\.l( of the City Council.

CITY:

PROPERTYOWNER:

THE CITY OF SAN DIEGO,
a municipal corporation

":';TANtTOTHfl'4,..J:;i!J----
CARMEL MOUNTAINRANCH,
a.genera~ partnership

By: Carmel Mountain Properties,
a California corporation
Partner

(C6.103/3)
[Signatures continued on followin
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By: HOME CAPITAL CORPORATION,
a California corporation
Partner

I • T 1tKent . MacDiarmid e
-Project Manaoer ~.

71 ( .' -'k,dBy: /U~(..J; ,~ 4.
.' TaleMlchael B. McCooK

Chief Operating Officer
By: HUM30LDT FINANCIAL SERVICES

CORP., a California
corporation
Partner

Kent MacDiarmid
'P -o.r]£~ Manager \./

By: 1J(~.J·ts4 t:~
MichaePB. McCooK Ta e "-
Chief Operating Officer

I HEREBY APPROVE the form ~d lega1jty of the foregoing
Agreement this 02 s:Lciay of 4(57.1./2~ , 1983.

JOHN W. WITT, City Attorney

0-16537
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CARMEL MOUNTAIN RANCH

THAT PORTION OF RANCHO LOS PENASQUITOS, IN THE CITY OF
SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING.TO MAP ACCOMPANYING THE PATENT TO SAID RANCHO,
RECORDED IN BOOK 2, PAGE 385 OF PATENTS, INCLUDING A
PORTION OF POMPEII FARMS, CO., POMPEII SUBDIVISION
ACCORDING TO MAP NO. 1738, FILED SEPTEMBER 19, 1922,
DESCRIBED AS FOLLOWS:

BEGINNING AT CORNER NO. 7 OF SAID RANCHO PENASQUITOS, SAID
POINT BEING THE NORTHWEST CORNER OF SECTION 2, TOWNSHIP 14
SOUTH, RANGE 2 WEST, ·SAN BERNARDINO MERIDIAN, AND ALSO
BEING THE TRUE POINT OF BEGINNING; THENCE ALONG THE EAST
LINE OF SAID RANCHO AND ALONG THE WEST LINE OF SAID
SECTION 2, S 1°17'14" W 5105.75 FEET TO THE NORTHWEST
CO~NER OF SECTION 11, TOWNSHIp· 14 SOUTH, RANGE 2 WEST;
THENCE CONTINUING ALONG THE EAST LINE OF SAID RANCHO AND
ALONG THE WEST LINE OF SAID SECTION 11; S 1°23'20" W

5408.43 FEET TO CORNER NO.6 OF SAID RANCHO AND TO THE
NORTHEAST CORNER OF SECTI~N 15, TOWNSHIP l~ SOUTH, RANGE 2
WEST, THENCE ALONG THE SOUTH LINE OF S~ID RANCHO AND ALONG. .
THE NORTH LINE OF SAID SECTION 15 N 88°43'02" W., 5323.44
FEET to CORNER NO. 5 OF SAID RANCHO SAID POINT BEING THE
NORTHEAST CORNER OF SECTION 16, TOWNSHIP 14 SOUTH, ~ANGE 2
WEST;· THENCE S 88°39'23" W 3285.91 FEET TO A POINT IN THE
SOUTHEASTERLY LINE OF INTERSTATE ROUTE 15 ACCORDING TO
SAID MAP 10382; THENCE IN A GENERAL NORTHEASTERLY DIRECTION
ALONG SAID SOUTHEASTERLY LINE THE FOLLOWING COURSES AND
DISTANCES: N 28°24'58" E., 154.49 FEET; N 30°54'40" E.,975.92·· -
FEET; N 25°58'47" E., 585.22 FEET; S 37°12'29"·E., 60.38
FEET; N 45°29'25" E., 81.49 FEET; N 1+8°59'13" w., 64.54
FEET;· N 1~059'09" Eo, 225.li3 FEET; N 29°21'Oli" E., 925.08

FEET; N 77°36'20" E., n v.sa FEET; N 18°5li'53" W. 103.30

EXHIBIT "A"
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FEET; N 28018~7" Eo, 679.92 FEET; N 27!'26" Eo, 875.11 '

FEET; N 56°50'07" Eo, 136.53 FEET; N 38056'36" w., 611.1)2

FEET; N 31°21'22" E., 355.30 FEET; N 1t2°25'15" E., 1t91.35

FEET; N S,,008'J"" E., 547.88 FEET; S 83°52'58" E., 138.39

,FEET; N 1°07'02" E., 62.20 FEET; N 70°11'01" Eo, 46.89

FEET; N 13°52'22" W., 149.00 FEET; S 84055'14" W., 140.81

FEET; N 76°00'44" w., 124.98 FEET; N 5°28'26" E., 325.54

FEET; N 28°18'01" E., 856.10 FEET; N 19°58'08" E., 708.62

FEET; N 7°22'15" E., 158.47 FEET; N 18°03'57" Eo, 995.31

FEET TO A POINT IN T~E WESTERLY SUBDIVISION BOUNDARY OF

RANCHO CARMEL UNIT NO.2, ACCORDING TO SAID MAP ,10382;

CONTINUING ALONG THE SOUTHEASTERLY LINE OF SAID INTERSTATE

ROUTE 15 AND ALONG SAID WESTERLY BOUNDARY OF RANCHO CARMEL

UNIT NO.2 THE FOLLOWING COURSES AND DISTANCES: N 14029'32"W.,

301t.81 FEET; N 4°09'34" E., 188.lt6 FEET;N 18007'20" W.,

163.74 FEET; N's031'29" W., lt89.27 FEET; N 14059'49" w.,
276.09 FEET; N 28°15'31" w., 158.08 FEET; N 10041'20" W.,

".88 • .56 FEET; N 14°48'19" E., 294.75 FEET TO THE NORTHERLY

LINE OF SAID RANCHO LOS PENASQUITOS; THENCE S 890lt5'01" E.,

ALONG SAID NORTHERLY LINE 1039.28 FEET; THENCE CONTINUING

ALONG SAID NORTHERLY LINE S 88°42'24" E., 4003.20 FEET TO

THE TRUE POINT OF BEGINNING.

EXCEPTING THEREFROM THAT PORTION LYING WITHIN THE BOUNDARY

OF RANCHO CARMEL UNIT NO. 2 ACCORDING TO MAP THEREOF NO. 10382

FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAID COUNTY
AP R I L 29, 1982.

THE MCINTIRE GROUP

AUGUST 29, 198"

EXHIBIT "A"
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DEVELOPMENT APPROVAL
Phase II Industrial Park

(Tentative Map No. 84-84-0489)
(PID No. 84-0489)

.-

(C6.103.2/2) EXHIBIT -B-
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DEVELOPMENT APPROVAL
Reaiona1 Shopping Center
(Tentative Map No. 83-0206)

(PCD No. 83-0206)
(Rezoning Ordinance No. 0-16066 [Ne~ Series])

..,.'
.'

(C6.103.2/3) EXHIBIT ·C·
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DEVELOPMENT APPROVAL

Golf Course
(Conditional Use Permit Nos. 84-0114 and 84-0114.1)

-,

(C6.l03.2/4)
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DEVELOPMENT APPROVAL

Hotel Site
(Tentative Map No. 84-0857)

(Tentative Map No. 85-0546 (Financial Map)

.....'
.'

(C6.103.21S)
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•
.DEVELOPMENT APPROVAL
Unit 1 Residential

(Tentative Hap No. 84-0203)
(Final Hap No. 11112)

EXHIBIT -F-
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•
DEVELOPMENT APPROVAL.
Unit 2 Residential

(Tentative Map No. 84-0203)
(Revised)

(Final Map No. 11321)

..~'
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•
DEVELOPMENT APPROVAL
Unit 5 Residential

<Tentative Map No. 84-0728)
(PRO No. 84-0728)

.355

·."
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-DEV£LOPHENT APPROVAL
unit 6 Residential

(Tentative Map No. 84-0911)

(r6.103.2/9)
£XH1BlT -1-
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DEVELOPMENT APPROVAL
Unit 7 Residential

(Tentative Map No. 84-0912)
(Tentative Map No. 85-0546 (Financial Map»

(C6.l03.2/10)
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DEVELOPMENT APPROVAL
Unit 8 Residential
Unit 9 Residential

(Tentative Map No. 8S-0400)
(Tentative Map No. 85-0610 (Financial Map»·

-:

(C6.103.2/11) EXHIBIT -K-
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• •
DEVELOPMENT APPROVAL
Unit 10 Residential
Unit 11 Residential
Unit 12 Residential

(Tentative Map No •.85-0401)

,...
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DEVELOPMENT APPROVAL

Master Rezoning
(Ordinance No. 0-16281)

(New Series)

(C6.I03.2/13)
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•
DEVELOPMENT APPROVAL
convenience Center

(Tentative Map No. 85-0356)

EXHIBIT "N"

•
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OJU-\EL MOUNT).IN RANCH coMMUNITY PL).N

(RR-261374 and RR-261375)

./

.'

(C6.103.2/15)
EXHIBIT ·0·
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MITIGATED NEGATIVE DECLARATION
(EQD No. 84-0222)

(C6.103.2/16) EXHIBIT .p.
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(C6 • 103 • 2/.17 )

~.

CARMEL MOUNTAIN RANCH
COMMUNITY FACILITIES FINANCING PLAN

(FUR- )

EXHIBIT "Q"

.'
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CARMEL MOUNTA I N RANCH

PARK FEE ORD I NANCE

(C6.103.2/19) EXHIBIT ·5·
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. DEVELOPMENT APPROV AI.

Unit 15 Residential

•2367.

, ~ • I •

(Tentative Map No. 85-0610 (Financial Map»

(C6.103.2120) EXHIBIT -T-
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ORDINANCE NUMBER- 0-1653"('--------
(0-86-53)

(NEW SERIES)
ADOPTED ON _N_O_V.=1..;.;.,2 -...:19..;.;.,85..:....--

~~ ORDINANCE APPROVING THE DEVELOPMENT
AGREL~NT BETWEEN THE CITY OF SAN DIEGO AND
CA~~L MOUNTAIN RANCH.

WHEREAS, Carmel Mountain Ranch, a partnership, ("Owner") is
the owner or equitable owner of that certain real property
consisting of approximately 1,388 acres located within the Carmel
Mountain Ranch Community planning area; and

WHEREAS, The City of San Diego, a charter city, is authorized
pursuant to Government Code Sections 65864 - 65869.5 to enter
into binding development agreements with persons having legal or
equitable interests in real property for. the development of such
property in order to establish certainty in the development
process. The City further enters into this Development Agreement
pursuant to its Charter and self-rule powers and San Diego
Municipal Coce Sections 105.0101 et seq.; anc

wnEREAS, the parties desire to enter into this Development
Agreement relating to the above-describe~ real property in
conformance with the provisions of the Government Code in order
to achieve the development of private land uses together with the
provision of public services, public uses, and urban
infrastructure all in the promotion of the health, safety, and
general welfare of the City of San Diego; and

WHEREAS, the property is located within the boundaries of the
Carmel Mountain Ranch Community planning area. This community

-PAGE 1 OF 5-



• 2359•plan was adopted by the Council on August 14, 1984, by ResOlution
No. R-261374. In conjunction with the adoption of the community
plan, the Council certified the information contained in the
Environmental Impact Report and approved the findings of the
environmental document in compliance with the California
Environmental Ouality Act of 1970; and

WHEREAS, development of the subject property will be in
conformance with the Carmel Mountain Community Plan and Master
Rezoning 0-16281, Rezoning 0-16066 and with approved planned
development permits, conditional use permits and tentative and
final maps. The environmental effects of development permitted
pursuant to the agreement were addressed in Mitigated Negative
Declaration Nos. 84-0222 (and"Addendum 85-0356), 84-489, 84-0114,
84-0203 (and Addendum 84-0934), 84-0911, 84-0912 and 84-0728 and
Environmental Impact Report No. 79-0731, which have been
certified by the City; and

WHEREAS, because of the complexities of financing the urban
infrastructure, certainty in the development process is
desirable. The phasing, timing and development of the public
infrastructure inclUding, but not limited to, parks, libraries,
fire stations, transportation facilities, sewer and water
facilities, other utilities, and open space maintenance
necessitates a significant commitment of resources, planning ar..j
effort by property owners and the City in order for the public
facilities financing to be successfully completed: Accordingly,

/in return for the participation and commitment'to provide a pro
ratio share of public facilities, inclUding the provision of many

-PAGE 2 OF 5-
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facilities by the developer on a turnkey b~sis, ond the
significant contribution of private resources.for public
purposes, the City in return, desires to make a commitment for
certainty in the development process; and

WHEREAS, pursuant to the terms of the Development Agreement,
Owner will provide substantial public improvements and benefits
to the City including participation in the public facilities
financing plan for the Carmel Mountain Ranch Community. In
consideration of the public improvements and benefits to be
provided by Owner pursuant to the Development Agreement, in
consideration of Owner's agreement to finance public facilities,
and in order to strengthen the public planning process and reduce
the economic costs of development, by the Development Agreement
the City intends to give Owner assurance that Owner can proceed
with the development of the subject property for the term of the
Development Agreement pursuant to the Development Agreement; and

WHEREAS, on August 29, 1985, the Planning Co~mission of The
City of San Diego, after giving notice pursuant to Government
Code Sections 65854, 65854.5, 65856, and .Section 105.0103 of the
San Diego Municipal Code held a public hearir.g on the application
for the Development Agreement; and

WHEREAS, the Council of The City of San Diego, after
providing public notice as required :y.law, held a public hearing
on Owner's application, wherein all persons desiring to be heard
were heard, and pursuant to said public hearing the Council
recommended approval of the Development Agreement; and
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WHEREAS, the Council finds that the Development Agreement is
consistent with the Progress Guide and General Plan and the
Carmel Mountain Ranch Community Plan, as well as all other
applicable policies and regulations of The City of San Diego; and

WHEREAS, the Council has reviewed and considered the
Development Agreement and determined the content of the
Development Agreement to be complete and correct; NOW, THEREFORE,

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. The Council fines and determines the facts stated
above to be true.

Section 2. The Council further finds with respect to the
Development Agreement that:

A. It is consistent with, the objectives, policies,
programs and uses specified in the Progress Guide and General
Plan and the Carmel Mountain Ranch Community Plan.

B. It will not be detrimental to the public health,
safety and general welfare.

C. It will promote the orderly development of property
or the preservation of property values in accordance with
good land use practice.

Section 3. The Council hereby approves the Carmel Mountain
Ranch Development Agreement, Case No. 8'4-0676, a copy of which is
on file in the office of the City Clerk as Document No.
00...1653i' , and authorizes and directs the City Manager to

.'
"

execute said Development Agreement in the name of The City of San
Diego not later than 15 days following the effective date of this
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ordinance. Failure of Owner to execute the Development Agreement
within 30 days, shall render this action null and void. The City
Clerk is directed to record said Development Agreement and this
ordinance with the County Recorder of San Diego County within ten
days after its execution.

Section 4.. This ordinance shall take effect and be in force
on the thirtieth day from and after its passage.

APPROVED: John W. witt, City Attorney

-PAGE 5 OF 5-
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Unit Map

3S UNIT NUMBER - TYP

41
~

RESIDENTIAL USE

130-381 COMMERCIAL USE

1
4041

I
INDUSTRIAL USE

150-571 PUBLIC FACILITY

160-61 I OPEN SPACE

•

i
I•
i

,22 I
61

\

\
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