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CITY OF SAN DIEGO

THIS LEASE AGREEMENT is executed between the CITY OF SAN DIEGO, a municipal

corporation, herein called "CITY," and Fairbanks Polo Club, a California

nonprofit corporation, hereinafter called "LESSEE."

SECTION 1:
1.01

1.02

1.03

USES

Premises. CITY hereby leases to LESSEE and LESSEE leases from
CITY all of that certain real property situated in the City of
San ‘Diego, County of San Diego, State of California, described
in Section 10.01 herein. Said real property is hereinafter
called the "premises".

Uses. It is expressly agreed that the premises are leased to
LESSEE solely and exclusively for the purposes of construction
and operation of a polo facility; for the instruction in polo
for beginning, intermediate and advanced players; polo games
and matches; boarding of horses and training of horses; and
for such other related or incidental purposes as may be first
approved in writing by the City Manager and Watt Industries/
San Diego, Inc., or its successor, and for no other purpose.

LESSEE shall not allow any activity on the premises which
would involve large assemblages of people or automobiles.
LESSEE specifically acknowledges that leasehold uses are
restricted in accordance with the deed from Watt Industries/
San Diego, Inc., to the CITY recorded October 24, 1983, as
Reception No. 259343 in the County Recorder's Office of San
Diego County and LESSEE agrees to use premises in such a
manner as not to violate the restrictions contained in said
deed.

LESSEE covenants and agrees to use the premises for the above-
specified purposes and to diligently pursue said purposes
throughout the term hereof. Failure to continuously use the
premises for said purposes, or the use thereof for purposes
not expressly authorized herein, shall be grounds for termina-
tion by CITY.

Related Council Actions. By the granting of this lease,
neither CI1Y nor the Council of CITY is obligating itself to
any other governmental agent, board, commission, or agency
with regard to any other discretionary action relating to
development or operation of the premises. Discretionary
action includes, but is not limited to rezonings, variances,




1.04

1.05

environhenta1 clearances or any other governmental agency
approvals which may be required for the development and opera-
tion of the leased premises.

Quiet Possession. LESSEE, paying the rent and performing the

covenants and agreements herein, shall at all times during the
term peaceably and quietly have, hold and enjoy the premises.
If CITY, for any reason, cannot deliver possession of the
premises to LESSEE at the commencement of the term, or if
during the lease term LESSEE is temporarily dispossessed
through action or claim of a title superior to CITY'S, then
and in either of such events, this- lease shall not be voidable
nor shall CITY be liable to LESSEE for any loss or damage

" resulting therefrom, but there shall be determined and stated

in writing by the City Manager of CITY a proportionate
reduction of the minimum or flat rate rent for the period or
periods during which LESSEE is prevented from having the quiet
possession of all or a portion of the premises.

Easements and Reservations.

a. CITY hereby reserves all rights, title and interest in
any and all subsurface natural gas, oil, minerals and
water on or within the premises. LESSEE shall have the
right, at LESSEE'S sole cost, to develop and use on the
lease premises all natural water necessary to carry out
the purpose of this lease, but it is expressly agreed
that said water shall be used only on the leased
premises. LESSEE agrees that, upon termination of this
agreement, it will leave any wells developed or used on
the Tease premises during the term of this lease in good
order and condition and that the casing shall be left in
place. :

b. CITY reserves the right to grant and use easements or
establish and use rights-of-way over, under, along and
across the leased premises for utilities, thoroughfares,
or access as it deems advisable for the public good.

c. CITY has the right to enter the premises for the purpose
of making repairs to or developing municipal resources
and services.

However, CITY shall not unreasonably or substantially inter-
fere with LESSEE'S use of the premises and will reimburse
LESSEE for physical damages, if any, to the permanent improve-
ments located on the leased premises resulting from CITY exer-
cising the rights reserved in this section. Such reimburse-
ment may include a reduction in the rent proportionate to the
amount of physical damage as determined by CITY. CITY will



1.06

1.07

1.08

1.09

1.10

* ®

pay the costs of maintenance and repair of all CITY installa-
tions made pursuant to these reserved rights.

Notwithstanding the foregoing paragraph, the CITY may remove,
without payment to LESSEE or its sublessees for its business
or physical damage to its property, the area required for the
right-of-way for roadway SF 728 from the premises should it be
necessary. Further, CITY shall reduce the rent for the

~ premises in proportion to the area so removed for said

roadway. In the event the removal of property does not leave
sufficient area suitable for LESSEE'S uses, LESSEE shall have
the option to cancel the lease effective as of the first day
of the month in which such removal occurs.

Competent Management. Throughout the term of this lease
agreement, LESSEE shall provide competent management of the
leased premises to the satisfaction of the City Manager. For
the purposes of this paragraph, "competent management" shall
mean demonstrated ability in the management and operation of a
polo facility and an equestrian center (if approved and
developed) and related activities in a fiscally responsible
manner.

Hours of Operation. Hours of operation are subject to prior
approval by the City Manager or his authorized representative.

Rates and Charges. A1l charges for merchandise and services
or facilities on said premises shall be subject to prior
written approval by the City Manager or his authorized
representative.

Political Activities. The leased property shall be used
excilusively tfor the purposes specified in Section I, USES,
hereof. The premises shall not be used for working or cam-
paigning for the nomination or election of any individual to
any public office, be it partisan or nonpartisan. Provided,

~ however, that LESSEE shall not be precluded from providing a

forum for open public debate by candidates such as occurs at a
"candidate forum" and similar events.

Public Use. The general public shall not be wholly or perma-
nently excluded from. any portion of the premises. LESSEE may
develop reasonable restrictions for the facility use provided
they are consistent with the rights of the general public, and
are designed to allow the LESSEE to use the premises for the
purposes specified herein. LESSEE agrees that all activities
conducted on the premises will be as stated in Section 1.02,
Uses, of this lease.



SECTION 2:
2.01

2.02

2.03

2.04

LESSEE shall, at all times during the lease term, maintain a
CITY-approved sign identifying the property as City-owned and
available for public use consistent with the terms of this
Jease. The sign shall be installed by the LESSEE at a loca-
tion agreeable to CITY. o

TERM

Commencement, The term of this agreement shall be 26 years
commencing on the first day of the calendar month following
execution by the City Manager. "lLease year" as used in this
lease shall mean the 12-month period commencing on the first
day of the calendar month following the execution of this
lease by the City Manager.

Holdover. Any holding over by LESSEE after expiration or
termination shall not be considered a renewal or extension of
this lease. The occupancy of the premises after the expira-
tion or termination of this agreement constitutes a month-to-
month tenancy, and all other terms and conditions of this
agreement shall continue in full force and effect; provided,
however, CITY shall have the right to apply a reasonable
increase in rent to bring the rent to fair market value and to
terminate the holdover tenancy at will.

Quitclaim and Surrender of LESSEE'S Interest. On execution of
this Jease, the LESSEE shal] deliver to the CITY a quitclaim
deed in recordable form quitclaiming all its rights in the
premises, CITY may record such deed only on the expiration or
eariier termination of this lease. In the event the CITY
requires any subsequent quitclaim deed, the LESSEE or its
successor in interest shall deliver the same within five (5)
days after receiving written demand therefor.

At the expiration or earlier termination of this lease, LESSEE
shall surrender the premises to CITY free and clear of all
1iens and encumbrances, except those 1iens and encumbrances
which existed on the date of execution hereof, and in a
decent, safe and sanitary condition, and in the case of termi-
nation of this lease by CITY prior to the end of the specified
lease term any liens and encumbrances approved in writing by
the City Manager during the lease term.

Surrender of Premises. At termination of this lease for any
reason, LESSEE shall execute, acknowledge and deliver to the
CITY, within five (5) days after written CITY demand, a valid
and recordable quitclaim deed covering all of the leasehold
premises. The premises shall be delivered free and clear of
all liens and encumbrances, and in a decent, safe and sanitary
condition.




SECTION 3:

3.01

3.02

1f LESSEE fails or refuses to deliver the required deed, the
CITY may prepare and record a notice reciting the LESSEE'S
failure to execute this lease provision and the notice will be
conclusive evidence of the termination of this lease and all
LESSEE rights to the premises.

RENT
POLO. FACILITY

Place of Payment. Rent is due monthly in advance on or before
the first day of each calendar month. A1l monthly rents will
be prorated during the first and final months of any rental
period in order to achieve payment on the first day of each
calendar month. Checks should be made payable to the City
Treasurer and mailed to the Office of the City Treasurer, City
of San Diego, P.0. Box 2289, San Diego, California 92112-4165
or delivered to 1222 First Avenue, Third Floor, San Diego,
California. :

The place and time of payment may be changed at any time by
CITY upon thirty (30) days' written notice to LESSEE. Mailed
rental payments shall be deemed paid upon the date such
payment is postmarked by the postal authorities. LESSEE
assumes all risk of loss and late payment charges if payments
are made by mail, or if postmarks are illegible, in which case
the payment shall be deemed paid upon actual receipt by the
City Treasurer. T

Rent.

a. Rent Amount. The initial rent for the first year shall
be $1,000 per month. The rent for the second year shall
be $2,100 per month.

b. (1) CPI Index Adjustments. On the first day of the third
year foliowing the effective date of the lease and on the
first day of each lease year thereafter during the lease
term, the rent shall be adjusted tc reflect increases in
the Consumer Price Index (CPI). '

The index used will be the CPI for A1l Urban Consumers"
for Los Angeles/Long Beach/Anaheim, California. If this
index is no longer published, the index for adjustment
will be the U.S. Department of Labor's Comprehensive
0fficial Index most comparable to aforesaid index. If a
rental adjustment is calculated using an index from a
different base year than 1967, which equaled a base
figure of 100 for the CPI, the base figure used will



first be converted under a formula supplied by the Bureau
of Labor Statistics or its successor.

If the Department of Labor indices are no longer pub-
lished, another index generally recognized as authorita-
tive will be substituted by agreement of CITY and LESSEE.
If the parties cannot agree within sixty (60) days after
demand by either party, a substitute index will be
selected by the Chief Officer of the Regional Office of
the Bureau of Labor Statistics or its successor, notwith-
standing continued reference herein to "CPI" in any
event,

Regardless of the index publication dates, the effective
date of the rent adjustment is as specified in this
Section 3.02, b.(1). Until the rent adjustment can be
reasonably determined by the index method, LESSEE will
continue to make payments at the existing rental rate.
When the adjustment is determined, the balance of rents
due at the adjusted rate will be paid to the CITY within
thirty (30) days. In no event shall the adjusted rent as
established by the Consumer Price Index be less than the
rent in existence immediately prior to the adjustment
date and in no event shall such adjusted rent be more
than six and one-half percent {6.5%) of the rent in
existence immediately prior to the adjustment date.

(2) Index Adjustment Computation. The rent for each
rental period following the adjustment, until the next
adjustment or other rental determination as provided
herein, shall be determined prior to the date of adjust-
ment by multiplying the rent which is effective immedi-
ately prior to said adjustment by the "adjustment figure"
established as follows:

The "adjustment figure" shall be established by dividing
the "current index" by the "base figure", both as defined
herein:

The "base figure" for the first such adjustment shall -be
a three-month average of index figures published by said
CPI using the fourth, fifth and sixth full months preced-
ing the effective date of this agreement.

To illustrate, if the lease began in May, the CPI figures
for November (sixth month), December (fifth month) and
January (fourth month) preceding May would be averaged to
establish the base figure (Example 1).
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The “"current index" shall be a three-month average of
index figures published by said CPI. The three months to
be used to establish said average shall be the fourth,
fifth and sixth months preceding the adjustment date.

The "base figuré" for each successive adjustment shall be
the "current index" figure used in the last preceding
adjustment period (Example 2).

Example 1

Current Index 121 _, . i  es
Base Figure 115 =1-10 (Adjustment Figure)

Effective Rent x 1.10 = Adjusted Rent

Example 2

Current Index 138 _ . .
Based Figure 121 1.14 (Adjustment Figure)

Effective Rent x 1.14 = Adjusted‘Rent

The adjustment figure is then multiplied by the monthly
rent from the preceding adjustment period and the new
rent is determined. Using the foregoing examples, if the
rent is now $1,000 per month, after the first adjustment
it will be $1,100 per month ($1,000 x 1.10}). In the
second adjustment it-will be $1,254 per month

($1,100 x 1.14).

Additional Rent. In addition to the rent specified in
Subsection 3.02(a) herein {as adjusted), on or before 60
days after the end of each lease year, LESSEE shall remit
to CITY ten percent (10%) of its gross income from the
polo facility in excess of ten times the rent paid during
the previous lease year.

Example:

"~ The annual rent is $25,200 per year. Say LESSEE'S gross
income is $300,000, then, the percentage rent due CITY
would be calculated as follows:

Gross Income ‘ $300,000
Less 10 times the annual rent
for the polo facility $252,000

$ 48,000
Percentage due CITY X 10

Additional rent equals $ 4,800
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RENT - - EQUESTRIAN CENTER (if approved and developed)

3.03

Minimum Rent.

a.

Minimum Rent. In the event City Council approves of the
development of an equestrian center at a future date on a
portion of the premises, CITY and LESSEE agree that the
then effective minimum rent for the entire premises
(approximately 80 usable acres) will be apportioned 75
percent to the polo facility and 25 percent to the eques-
trian center. The initial annual minimum rent for the
equestrian center shall be established by multiplying .25

" by the then effective annual minimum rent for the entire

premises. The annual minimum rent shall become effective

" upon commencement of the operation (defined as when

LESSEE begins to solicit business or receive revenue from
its equestrian center).

If the minimum rent for the eguestrian center is greater
than the percentage rent as required herein below, on a
calendar month basis, then 1/12 of the annual minimum

~rent is required to be paid for that month. Minimum

rents are to be paid in monthly instaliments on or before
the day of the calendar month when percentage rents are
due pursuant to Section 3.04.

Provided, however, in the event that the combined total
percentage rent payments and monthly installments during
any lease year equal .or exceed the required annual mini-
mum rent for that year, then, for the balance of such
year, LESSEE shall discontinue paying monthly install-
ments of the minimum rent and shall continue paying only
percentage rents until the beginning of the ensuing lease
year., Provided further, in the event minimum rents paid
plus percentage rents paid exceeds the annual minimum
rent and also exceeds the rent which would have been paid
if the percentage rent had been paid on total gross
income, the excess over the annual minimum rent shall be
credited against the next payable rent as it becomes due.
It is the intent of this provision that the LESSEE shall
pay monthly installments of the annual minimum rent as a
guarantee against the percentage rent requirement and
that the greater of the two requirements, minimum or
percentage, whichever occurs throughout the term shall
prevail on an annual basis.

Minimum Rent Adjustment. Effective at the beginning of
the first day of the sixth lease year after the eques--
trian center operation commences and at the beginning of
each two and one-half period thereafter during the term,
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the annual minimum rent shall be eighty percent (80%) of
the annual average of actual rents paid or accrued during
the two years preceding the adjustment date. Said annual
minimum rent shall then be divided by twelve {12) to
establish the new monthly minimum rent. It is recognized
that such adjustments shall be calculated by CITY upon
completion of payments due for the preceding rental
period in order to determine the amount of the adjust-
ments to be effective on the dates stated herein. Until
such calculations are completed, LESSEE shall continue
paying monthly minimum rents at the prior rate. Any
additional rents determined by the adjustment to be due
for the months previously paid at the prior rate shall be
paid to CITY within thirty (30) days following written
notice. In no event shall any such minimum rent adjust-
ment result in a decrease in the minimum rent requirement
in effect immediately prior to the adjustment date.

Percentage Rents. Percentage rents for the equestrian

center will be calculated on a calendar-month basis and
will consist of the following percentages of the gross

income resulting from the use of the premises:

Percentages _ Business Activities
Ten Percent (10%) A1l activities except

sale of horses not owned
by LESSEE and income from
vending machines.

Twenty-five Percent (25%) 0f commissions or any other
: compensation paid to LESSEE

or sublessees for the right
to install or operate coin-
operated vending, game or
service machines or devices
on the premises, including
telephones, or 10% of the
gross income of any such
coin-operated machines or
devices owned, rented or
Teased by LESSEE or sub-
lessees for use on the
premises.

Ten Percent - (10%) Of actual commissions
received for brokerage of
horses.,



The City Manager in his sole discretion, may approve
another percentage rate or flat rate of rent for each

. other incidental service or operation supplementary to
the permitted use(s} set forth under Uses, hereof as may
be approved in writing by the City Manager prior to
commencement of such other service(s) or operation(s).
Provided, however, any activity conducted on the premises
without prior approval by the City Manager shall be

subject to the requirements of Section 3.09, UNAUTHORIZED
USE CHARGE, hereof. :

Percentage Rate Adjustment. At least four months prior
to the end of the tenth year following the equestrian
center's commencement of operations, the parties hereto,
by mutual consent or through appraisal as hereinafter set
forth, will adjust the percentage rates of LESSEE'S gross
income attributable to the equestrian center to be paid
CITY effective upon the first day of the eleventh year
following commencement of operations. Said adjustment
will be made to the degree necessary to provide a fair
rental to CITY as determined by the City Manager and
LESSEE, taking into consideration the criteria set forth
in paragraph e. below. In the event that such adjustment
is not made by mutual consent prior to two months before
the end of said ten-year period, then the parties hereto
will refer the matter to appraisal under the terms
hereinafter set forth. ,

Percentage Rate Appraisal. In the event the parties do
not agree upon the amount of adjustment to said percent-
age rates as provided for in the previous section, then
the adjustment shall be determined by a qualified profes-
sional independent real estate appraiser selected by
mutual consent of the parties to this agreement from the
1ist of appraisers approved by the CITY. In the event
the parties do not reach agreement as to selection of a
mutually acceptable appraiser, then CITY and LESSEE will
each select a qualified professional independent real
estate appraiser who in turn will select a third quali-
fied professional independent real estate appraiser who
will be employed to set the percentage rates to be
applied to LESSEE'S gross income for the ensuing period
until the next percentage rate adjustment. In the event
a mutually acceptable third appraiser is not agreed upon
between the two selected appraisers within ten days, then
the third appraiser will be appointed by the presiding
judge of the Superior Court of the State of California,
County of San Diego, acting in his individual capacity,
upon application by either CITY or LESSEE with prior
notice thereof to the other party. In the event that the

-10-
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Superior Court Judge declines to make the appointment,
the parties hereto agree that the third appraiser shall
be promptly determined in accordance with the rules of
the American Arbitration Association. Said third
appraiser shall complete the assignment within sixty (60)
days of appointment. Each party shall pay the cost of
jts own selected appraiser and both CITY and LESSEE agree
to equally share the cost of the third mutually selected
or court appointed appraiser or appraiser appointed
through arbitration. CITY and LESSEE agree to accept and
be bound by the percentage rates determined by the
appraiser selected or appointed to complete the
assignment. _

In establishing the percentage rates for the items under
controversy, the appraiser shall consider the CITY'S
property as a fee simple absolute estate, as vacant and
available for a full lease term equal to the initial full
term of this lease on the open market for the authorized
purposes of this lease at the commencement of the rental
period under review. The appraiser will be guided by
prevailing market percentage rates for similar operations
primarily within the Southern California area, if avail-
able. 1In the event the appraisal is not completed in
time to permit the percentage adjustment to be made,
LESSEE agrees to continue to pay rent in accordance with
the then existing lease rates and the adjustment, when
determined, will be retroactive to said effective date of
rental adjustment as -hereinabove established. Any defi-
ciency shall be paid by LESSEE to CITY within sixty (60)
days after determination of the new percentage rate(s).
In no event, however, shall any rent adjustment result in
any decrease in any percentage rental rate.

Payment Procedure. On or before the last day of the calendar

month following the calendar month in which the gross income
subject to rents was earned, LESSEE will provide CITY with a
correct statement from the equestrian center together with a
payment of rent on all applicable gross receipts in a form
selected by CITY. The statement will be signed by LESSEE or
its sublessee or an authorized agent, attesting to the
accuracy thereof, which shall be legally binding upon LESSEE
or its sublessees. Each statement will indicate or include as
to the equestrian center: :

a.

One-twelfth of the annual minimum rent until the full
annual rent is achieved in any lease year.

Total gross receipts for the subject month, itemized as
to business categories for which separate percentage

-11-
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rents are established. A gross receipts breakdown of
each business conducted on the premises must be included
when a reported category shows gross income to be from
more than one business operation.

c. The percentage_renta1 due the CITY, computed and totaled.

d. The accumulated total of all rents previously paid for
the current lease year.

e. Payment in the greater of the two following amounts:
One-twelfth of the annual minimum rent or the total
percentage rent due CITY computed as described in this
section.

Gross Income. YGross income-or-receipts”as used_in this
Yease shalT-include-atl—income resulting from the polo;
“faciTity and “the equestrian &énter (if approved and devéloped)
from whatever_source derived whether received or to become
due. Gross income shall include, but not-be Timited to,’
Gncome from membership sales (except as provided in Sectiom
3:06 herein), dues, @l fees paid by members of LESSEE,
brokerage commissions, fees and proceeds retained by LESSEE in-
“the transfer of a membership or sale of a membership in~
UESSEE. Provided, however, gross income shall not include
federal, state or municipal taxes collected from the consumer
(regardless of whether the amount thereof is stated to the
consumer as a separate charge) and paid over periodically by
LESSEE to a governmental &gency accompanied by a tax return or
statement as required by law. Possessory interest taxes.or
other property taxes shall not be deducted by LESSEE in
computing gross income. Gross income shall not include
refunds for goods returned for resale on the premises or
refunds of deposits. The amount of such taxes and refunds
shall be clearly shown on the books and records of LESSEE or
jts sublessee. The percentage rent shall be calculated and
paid by LESSEE on the basis of said gross income whether the
‘income is received by LESSEE or by any sublessee, permittee or
licensee, or their agents and all gross income received by.any
sublessee, permittee, licensee or other party as a result of
occupancy of said premises or the operation thereof shall be
regarded as gross income of LESSEE for the purpose of calcu-
Tating the percentage rent hereunder required to be paid by
LESSEE to CITY, except as may be otherwise specified by or
pursuant to this Tease. WNotwithstanding the above, income
received by any licensee or permittee as a result of any
activity that occurs without the LESSEE's knowledge or consent
shall not be regarded as gross income of LESSEE.

-12-
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Exclusions from Gross Income for Capital Expenditures.

On or before sixty {60) days after the end of each lease year,
LESSEE shall provide to CITY all vouchers, receipts, and
invoices documenting the total cost of Capital Expenditures
(defined to be those expenditures set forth in Exhibit B
herein) incurred by LESSEE during the preceding lease year.
Notwithstanding the provisions of Section 3.05 above, income
received by LESSEE from membership sales shall not be included
in Gross Income for purposes of calculating the percentage

- rent due under Section 3.02(c) above, except to the extent

that such income received by LESSEE (a) during any single
lease year exceeds the total cost of Capital Expenditures
incurred by LESSEE during that same lease year, or (b) exceeds
a cumulative total of $750,000 at any time during the term of
the lease. In the event that the total cumulative income from
membership sales over the term of the lease exceeds $750,000,
all income in excess of $750,000 shall be deemed gross income
for the remainder of the term of the lease.

Inspection of Records.

a. Records. LESSEE and any sublessee, permittee, or
licensee shall, at all times during the lease term, keep
or cause to be kept true and complete books, records and
accounts of all financial transactions in the operation
of the polo facility and the equestrian center (if
approved and developed) and financial transactions
resulting from the use of the premises. The records
shall be supported by source documents such as sales
slips, daily cash register tapes, purchase invoices or
other documents as necessary to allow CITY to easily
determine the total gross income.

Any retail sales or charges will be recorded by means of
cash registers or other comparable devices which display
to the customer the amount of the transaction and auto-
matically issues a receipt. The registers will be
equipped with devices that lock sales totals and other
transaction numbers and sales details that are not reset-
table. Totals registered shall be read and recorded at
the beginning and end of each business day.

In the event of admission charges or rentals, LESSEE
shall issue numbered tickets for each such admission or
rental and shall keep an adequate record of such tickets,
as well as a record of unissued tickets.

A1l retail sales and charges may be recorded by a system

other than cash registers or other comparable devices
provided such system is approved by CITY.

-13-
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Financial Statements., Within sixty (60) days after the
end of each lease year as previously established herein,
LESSEE will, at its expense, submit to CITY a statement
in which the total gross receipts and the corresponding
amounts of rents paid CITY from the polo facility and the
equestrian center (if approved and developed) for the
year are classified according to the categories of
business established for any percentage rental and for
any other business conducted on or from the premises.
Said statement shall be signed by LESSEE or its autho-
rized agent, attesting to the accuracy thereof, which
shall be legally binding upon LESSEE.

Right to Inspect. A11 LESSEE'S books of account, records
and supporting documentation, as described under a.
Records will be kept at least five years and made avail-
able to CITY in one location within the City of San
Diego. Said books and records shall be maintained sepa-
rate from all other accounts not relating to the leased
premises. The CITY, at its discretion, shall have the
right to inspect and audit the business of LESSEE, its
agents, sublessees, concessionaires and licensees operat-
ing on and in connection with the premises as necessary
and appropriate for CITY to determine the amounts of rent
due CITY in compliance with the requirements of this
lease. :

On CITY'S request, LESSEE will promptly provide, at
LESSEE'S expense, any necessary data to enable CITY to
fully comply with all requirements of the state or
federal government for lease information or reports
concerning the premises. Such data will include, if
required, a detailed breakdown of LESSEE'S receipts and
expenses. '

Audit Cost. The full cost of the CITY'S audits will be
borne by CITY unless one or both of the following condi-
tions exists, in which case LESSEE hereby agrees to pay
CITY'S cost of audit:

(1) The audit reveals an underpayment of more than five
percent (5%) or more than $10,000, whichever is less
between the rent due as reported and paid by LESSEE
pursuant to this lease and rent due as determined by
the audit; or -

(2) LESSEE has failed to maintain complete and true
books, records, accounts and supporting source
documents in strict accordance with the Inspection
of Records Section.

-14-



3.08

LESSEE shall pay any deficiency determined by the audit -
plus interest on such amount as defined in the Delinquent
Rent provision of this lease within thirty (30) days of
notice thereof by CITY. CITY will credit any overpayment
against incoming rents. Any overpayment determined after
the end of this lease will be refunded by CITY within
thirty (30) days of confirmation by the City Manager of
the audit findings.

e. Default. LESSEE'S failure to keep complete and accurate
records by means of double entry bookkeeping and make
them available for CITY inspection is, 1ike all other
failures to comply with covenants of this lease, a breach
of this lease and cause for termination.

Delinquent Rent and Audit Fees. If the LESSEE fails to pay |

the rent when due, the LESSEE will pay in addition to the
unpaid rents, five percent (5%) of the delinquent rent. If
the rent is still unpaid at the end of fifteen (15) days, the
LESSEE shall pay an additional five percent (5%) [being a
total of ten percent (10%)] which is hereby mutually agreed by
the parties to be appropriate to compensate CITY for loss
resulting from rental delinquency, including lost interest,
opportunities, legal costs, and the cost of servicing the
delinquent account.

In the event that the CITY audit, if applicable, discloses
that the rent for the audited period has been underpaid in
excess of five percent (5%) of the total required rent, then
LESSEE shall pay CITY the cost of the audit plus ten percent
(10%) per year on the amount by which said rent was underpaid
in addition to the unpaid rents as shown to be due CITY as
compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event the
CITY audit discloses that the unpaid rent is less than five
percent of the total rent, then in the event LESSEE fails to
pay said unpaid rent within thirty (30) days after written
notice from CITY, an additional. fee of ten percent (10%) of
said unpaid amount shall be added to the unpaid amount to
compensate CITY for costs and losses due to such nonpayment.
LESSEE agrees to pay such amounts and further agrees that the
specific late charges represent a fair and reasonable estimate
of the costs that CITY will incur from LESSEE'S late payment.
Acceptance of late charges and any portion of the late payment’
by CITY shall in no event constitute a waiver of LESSEE.
default with respect to late payment, nor prevent CITY from
exercising any of the other rights and remedies granted in
this lease. '

-15-



3.09

SECTION 4:
4.01

4.02

@ L

Unauthorized Use Charge. LESSEE will pay CITY twenty percent
T20%) of the gross receipts for any service or use that is not
permitted by this lease. This payment is subject to the due
date provided in this lease for rental payments, and the
provision for delinquent rent. The existence of the twenty
percent (20%) charge in this clause and the payment of this
charge or any part of it, does not constitute an authorizaticn
for a particular service or use, and does not waive any CITY
rights to terminate a service or use or to default LESSEE for
participating in or allowing any unauthorized use of the
leased premises. ‘

ASSIGNMENT

Time is of Essence; Provisions Binding on Successors. Time is

of the essence of all of the terms, covenants and conditions

of this lease and, except as otherwise provided herein, all of
the terms, covenants and conditions of this lease shall apply
to, benefit and bind the successors and assigns of the respec-
tive parties, jointly and individually.

Assignment and Subletting. Subject to prior CITY approval in
each instance, LESSEE may assign this lease and any interest
herein and may sublease any portion hereof to an assignee or
sublessee who has, in the opinion and in the sole and absolute
discretion of the City Manager, the financial capability and
overall competence to successfully operate the assigned or
subleased portion of the premises in a manner at least compa-
rable to the operations of LESSEE. This lease and any
interest herein shall not be assignable by operation of law
without the written consent of the CITY. "“Assignment," for
the purposes of this clause shail include any transfer of any
ownership interest in this lease by LESSEE or by any partners,
principals, or stockholders, as the case may be, from the
original LESSEE, its general partners, or principals.

Approval of any assignment or sublease shall be conditioned
upon the assignee or sublessee agreeing in writing that it
will assume the rights and obligations thereby assigned or .
subleased and that it will keep and perform all covenants,
conditions and provisions of this agreement which are applica-
ble to the rights acquired. The City Manager may require, as
a condition to approval of any sublease or assignment, that
the proposed sublessee or assignee pay additional rent to CITY
to equal the full fair market rent justifiable at the date of
such proposed sublease or assignment and that this lease or
the requested sublease otherwise be revised to comply with
standard CITY lease requirements that are then current.
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Encumbrance. Subject to prior consent by the CITY, which
shall not be unreasonably withheld, LESSEE may encumber this
lease, its leasehold estate and its improvements thereon by
deed of trust, mortgage, chattel mortgage or other security
instrument to assure the payment of a promissory note or notes
of the LESSEE, upon the express condition that the net pro-
ceeds of such loan or loans be devoted exclusively to the
purpose of developing the leased premises in accordance with
the section hereof entitled Development Plan; however, a
reasonable portion of the loan proceeds may be disbursed for
payment of incidental costs of construction, including but not
Timited to the following: off-site improvements for service
of the premises; on-site improvements; escrow charges;
premiums for hazard insurance, or other insurance or bonds
required by CITY; title insurance premiums; reasonable loan
costs such as discounts, interest and commissions; and archi-
tectural, engineering and attorney's fees and such other nor-
mal expenses incidental to such construction.

Any subsequent encumbrances on the premises or on any perma-
nent improvements thereon must first have the approval, in
writing, of the City Manager. Such subsequent encumbrances
shall also be for the exclusive purpose of development of the
premises. Provided, however, after the premises are fully
developed in accordance with said development plan to the
satisfaction of the City Manager, proceeds from refinancing or
from such subsequent encumbrances may be used to reduce
LESSEE'S equity so long as there is also substantial benefit
to the CITY therefrom. The City Manager shall have the sole
and absolute discretion to approve or disapprove any such
proposed subsequent encumbrance, including but not limited to
amending the lease to provide then current rents and

_provisions.

In the event any such approved deed of trust, mortgage or
other security type instrument should at any time be in
default and be foreclosed or transferred in lieu of foreclo-

sure, the CITY will accept the approved mortgagee or bene-

ficiary thereof as its new tenant under this lease with all
the rights, privileges and duties granted and imposed in this
lease.

Any default, foreclosure or sale pursuant to said deed of
trust, mortgage or other security instrument, shall be invalid
with respect to this lease without prior notice thereof to and
approved by CITY. Upon prior approval by CITY, said mortgagee
or beneficiary may assign this lease to its nominee, if nomi-
nee is a reputable, qualified and financially responsible
person in the opinion of CITY. Any deed of trust, mortgage or
other security instrument shall be subject to all of the
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terms, covenants and conditions of this lease and shall not be
deemed to amend or alter any of the terms, covenants or
conditions hereof.

4.04 Defaults and Remedies.

a. Default. In the event that:

(1) LESSEE shall default in the performance of any
covenant or condition required by this lease to be
performed by LESSEE and shall fail to cure said
default within thirty (30) days following written
notice thereof from CITY; or

(2) LESSEE shall voluntarily file or have involuntarily
filed against it any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or
demand upon LESSEE or upon any person claiming through
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE to the premises or to possession thereof; and CITY
may enter and take possession of the premises. Provided,
however, in the event that any default described in
Paragraph a.(1) of this section is not curable within
thirty (30) days after notice to LESSEE, CITY shall not
terminate this lease pursuant to the default if LESSEE
immediately commences to cure the default and diligently
pursues such cure to completion.

In the event that there is a deed of trust or mortgage on
the leasehold interest, CITY shall give the mortgagee or
beneficiary written notice of the default or defaults
complained of, and the mortgagee or beneficiary shall’
have thirty (30) days from such notice to cure the
default(s) or, if any such default is not curable within
thirty (30) days, to commence to cure the default(s) and
diligently pursue such cure to completion. The thirty-
day period may be extended during such time as mortgagee
or beneficiary pursues said cure with reasonable
diligence.
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Remedies. If the mortgagee or beneficiary shall be
required to exercise its right to cure said default or
defaults through 1itigation or. through foreclosure, then
CITY shall have the option of the following courses of
action in order that the default or defaults may be
expeditiously corrected:

(1) CITY may correct said default or defaults and charge
the costs thereof to the account of the LESSEE,
which charge shall be due and payable on the date
that the rent is next due after presentation by CITY
to LESSEE and mortgagee or beneficiary of a state-
ment of said costs. c

(2) CITY may correct said default or defaults and may
pay the costs thereof from the proceeds of any
.insurance fund held by CITY, CITY and LESSEE or by
CITY and mortgagee or beneficiary, or CITY may use
the funds of any faithful performance or cash bond
on deposit with CITY, or CITY may call on the bond-
ing agent to correct the default or defaults or to
pay the costs of correction performed by or at the
direction of CITY. .

(3) CITY may terminate this lease.as to the rights of
LESSEE by assuming or causing the assumption of
1iabjlity for any trust deed or mortgage. LESSEE
agrees to assume and pay any and all penaities or
bonuses required by the beneficiaries, trustees or
mortgagees as a condition for early payoff of the
related obligations by CITY. CITY may, as an alter-
native, substitute for the terminated LESSEE a new
LESSEE reasonably satisfactory to the mortgagee or
beneficiary. Any reasonable cost incurred by CITY
in releasing to a new tenant shall be the responsi-
bility of the terminated LESSEE, and LESSEE hereby
agrees to reimburse CITY for any such costs.

Should the default or defaults be noncurable by LESSEE,
then any lender holding a beneficial interest in the
Teasehold whose qualifications as an assignee have been
approved by CITY shall have the absolute right to substi-
tute itself to the estate of the LESSEE hereunder and to
commence performance of this lease. If such mortgagee or
beneficiary shall give notice in writing of its election
to so substitute itself within the thirty-day period
after receiving written notice by CITY of the default and
the default, if curable, is cured by such mortgagee or
beneficiary, then this lease shall not terminate pursuant
to the default. 1In that event, the CITY expressly
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consents to the substitution and authorizes the mortgagee
or beneficiary to perform under this lease with all the
rights, privileges and obligations of the LESSEE, subject

* to cure of the default, if possible, by mortgagee or

beneficiary. LESSEE expressly agrees to assign all its
jnterest in and to its leasehold estate to mortgagee or
beneficiary in that event.

Abandonment by LESSEE. Even though LESSEE has breached
the lease and abandoned the property, this lease shall
continue in effect for.so long as CITY does not terminate
this lease, and CITY may enforce all its rights and reme-
dies hereunder, including, but not limited to, the right
to recover the rent as it becomes due, plus damages.

Waiver. Any CITY waiver of a default is not a waiver of
any other default. Any waiver of a default must be in
writing and be executed by the City Manager in order to
constitute a valid and binding waiver. CITY delay or
failure to exercise a remedy or right is not a waiver of
that or any other remedy or right under this lease. The
use of one remedy or right for any default does not waive
the use of another remedy or right for the same default
or for another or later default. The CITY'S acceptance
of any rents is not a waiver of any default preceding the
rent payment. CITY and LESSEE specifically agree that
the property constituting the premises is CITY-owned and
held in trust for the benefit of the citizens of the City
of San Diego and that any failure by the City Manager or
the CITY staff to discover a default or take prompt
action to require the cure of any default shall not
result in an equitable estoppal, but the CITY shall at
all times, subject to applicable statute of limitations,
have the legal right to require the cure of any default
when and as such defaults are discovered or when and as
the City Council directs the City Manager to take action
or require the cure of any default after such default is
brought to the attention of the City Council by the City
Manager or by any concerned citizen.

Eminent Domain. If all or part of the premises is taken

through condemnation proceedings or under threat of condemna-
tion by any public authority with the power of eminent domain,
the interests of the CITY and LESSEE (or beneficiary or
mortgagee), will be as follows:

a.

In the event the entire premises are taken, this lease
shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first
occurs.
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In the event of a partial taking, if, in the opinion of
the CITY, the remaining part of the premises is unsuit-
able for the lease operation, this lease shall terminate
on the date of the transfer of title or possession to the
condemning authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of
the CITY, the remainder of the premises is suitable for .
continued lease operation, this lease shall terminate in
regard to the portion taken on the date of the transfer
of title or possession of the condemning authority,
whichever occurs first, but shall continue for the por-
tion not taken. The minimum rent shall be equitably
reduced to reflect the portion of the.premises taken.

Award. A1l monies awarded in any such taking shall
Belong to CITY whether such taking results in diminution
in value of the leasehold or the fee or both; provided,
however, LESSEE shall be entitled to any award attribut-
able to the taking of, or damages to, LESSEE'S then
remaining leasehold interest in installations or improve- .
ments of LESSEE. CITY shall have nc 1iability to LESSEE
for any award not provided by the condemning authority.

Transfer. CITY has the right to transfer the CITY'S
interests in the premises, in 1ieu of condemnation, to
any authority entitled to exercise the power of eminent
domain. If a transfer occurs, the LESSEE shall retain
its possessory interest in the fair market value of any
improvements placed on the premises in accordance with
this lease.

No Inverse Condemnation. The exercise of any CITY right
under this lease shail not be interpreted as an exercise
of the power of eminent domain and shall not impose any
liability upon CITY for inverse condemnation.

INSURANCE RISKS/SECURITY

Indemnity. LESSEE at all times shall relieve, indemnify,
protect and save CITY and any and all of its boards, officers,
agents and employees harmless from any and all claims and
demands, actions, proceedings, losses, liens, costs, judg-
ments, civil fines and penalties of any nature whatsoever in
regard to or resulting from the use of the premises,
including, but not limited to, expenses incurred in legal
actions, death, injury or damage that may be caused directly
or indirectly by:
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Any unsafe or defective condition in or on the premises
of any nature whatsoever which may exist by reason of any
act, omission, neglect, or any use or occupation of the
premises,

Any operation, use or occupation conducted on the
premises,

Any act, omission or negligence on the part of LESSEE,
its employees, agents, sublessees, invitees, licensees;
or .

Any failure by LESSEE to comp1y or secure compliance with
any of the lease terms or conditions.

Insurance. LESSEE shall take out and maintain at all times

during the term of this lease the following insurance at its

sole expense:

a.

Public 1liability and property damage insurance in the

amount of not Jess than ONE MILLION DOLLARS ($1,000,000)
COMBINED SINGLE LIMIT LIABILITY with an occurrence claims
form. This policy shall cover all injury or damage,
including death, suffered by any party or parties, from
acts or failures to act by CITY or LESSEE or by autho-
rized representatives of CITY or LESSEE, on or in
connection with the use or operation of the premises.

Fire, extended coverage and vandalism insurance policy on

all insurable property on the premises, in an amount to
cover 100 percent of the replacement cost. Any proceeds
from a loss shall be payable jointly to CITY or LESSEE.
The proceeds shall be placed in a trust fund to be rein-
vested in rebuilding or repairing the damaged property.
If there is a mortgage or trust deed on the leasehold in
accordance with the Encumbrance section hereof, the
proceeds may be paid to the approved mortgagee or benefi-
ciary so long as adequate provision reasonably satisfac-
tory to CITY has been made in each case for the use of
all proceeds for repair and restoration of damaged or
destroyed improvements on the premises.

Conditions. A1l insurance policies will name the CITY as

an additional insured, protect the CITY against any legal

costs in defending claims and will not terminate without
sixty (60) days' prior written notice to the CITY. All
insurance companies must be satisfactory to the CITY and
licensed to do business in California. A1l policies will
be in effect on or before the first day of the lease,
except "course of construction fire insurance" shall be
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in force on commencement of all authorized construction
on the premises and full applicable Fire Insurance cover-
age shall be effective upon completion of each insurable
jmprovement. A copy of the insurance policy will remain
on file with CITY during the entire term of the lease.

At least thirty (30) days prior to the expiration of each
policy, LESSEE shall furnish a certificate(s) showing
that a new or extended policy has been obtained which
meets the terms of this lease. :

d. Modification. CITY, at its discretion, may require the
revision of amounts and coverages at any time during the
term by giving LESSEE sixty (60) days' prior written
notice. CITY'S requirements shall be designed to assure
protection from and against the kind and extent of risk
existing on the premises. LESSEE also agrees to acquire
any additional insurance required by CITY for new
improvements, in order to meet the requirements of this
lease. .

e. Accident Reports. LESSEE shall report to CITY any acci-
dent causing more than Ten Thousand Dollars ($10,000)
worth of property damage or any serious injury to persons
on the premises. This report shall contain the names and
addresses of the parties involved, a statement of the
circumstances, the date and hour, the names and addresses
of any witnesses and other pertinent information,

f. Failure to Comply. If the LESSEE fails or refuses to
take out and maintain the required insurance, or fails to
provide the proof of coverage, CITY has the right to
obtain the insurance. LESSEE shall reimburse CITY for
the premiums paid with interest at the maximum allowable
Tegal rate then in effect in California. CITY shall give
notice of the payment of premiums within thirty (30) days
of payment stating the amount paid, names of the insurer
or insurers and rate of interest. Said reimbursement and
interest shall be paid by LESSEE on the first (1st) day
of the month following the notice of payment by CITY.

Notwithstanding the preceding provisions of this Subsection
f., if LESSEE fails or refuses to take out or maintain insur-
ance as required in this lease or fails to provide proof of
insurance, CITY has the right to declare this lease in default
without. further notice to LESSEE and CITY shall be entitled to
exercise all legal remedies in the event of such default.
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Waste, Damage or Destruction. LESSEE agrees to give notice to
the CITY of any fire or other damage that may occur on the
leased premises within ten (10) days of such fire on damage.
LESSEE agrees not to commit or suffer to be committed any
waste or injury or any public or private nuisance, to keep the
premises clean and clear of refuse and obstructions, and to
dispose of all garbage, trash and rubbish in a manner satis-
factory to the CITY. If the leased premises shall be damaged
by any cause which puts the premises into a condition which is
not decent, safe, healthy and sanitary, LESSEE agrees to make
or cause to be made full repair of said damage and to restore
the premises to the condition which existed prior to said
damage, or at the CITY'S option, LESSEE agrees to clear and
remove from the leased premises all debris resulting from said
damage and rebuild the premises in accordance with plans and
specifications previously submitted to the CITY and approved
in writing in order to replace in kind and scope the operation
which existed prior to such damage using for either purpose
the insurance proceeds as set forth in Section 5.02,
Insurance, hereof. -

LESSEE agrees that preliminary steps toward performing
repairs, restoration or replacement of the premises shall be
commenced by LESSEE within thirty (30) days and the required
repairs, restoration or replacement shall be completed within
a reasonable time thereafter. CITY shall aliow an equitable
deduction in the minimum annual rent requirement for such
period or periods that said premises are untenantable by
reason of such damage.

Security Deposit. A security deposit shall be paid to the

CITY by LESSEE in the sum of One Thousand Dollars ($1,000} on
or before the effective date of this lease. All or any
portion of the principal sum shall be available uncon-
ditionally to CITY for correcting any default or breach of
this lease by LESSEE, LESSEE'S successors or assigns, or for
payment of expenses incurred by CITY as a result of LESSEE'S
failure to faithfully perform all terms, covenants and condi-
tions of this lease.

The security deposit shall take one of the forms set out
below: .

a. Cash. Cash deposits shall be deposited with CITY and
CITY shall not be liable to LESSEE for any interest
thereon. Provided further, any interest earned by CITY
from such deposit or redeposit shall be and remain the
property of CITY. '
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b. An instrument(s) of credit from one or more financial
institutions, subject to regulation and insurance by the
" state or federal government, pledging that the funds are
on deposit and guaranteed for payment, and agreeing that

any or all shall be paid to CITY or order upon demand by
CITY.

The financial institution and the form of any instrument
pledging the funds must be approved by the CITY.

LESSEE will maintain the required security deposit throughout
the lease term and for ninety (90) days thereafter unless
previcusly released by the CITY. Failure to do so shall be
considered a default and is grounds for immediate termination
of this lease.

In the event CITY utilizes all or any portion of the security
deposit, LESSEE shall reimburse the deposit within ten (10)
days of notice from CITY to bring the security deposit up to
the full specified amount. ‘ :

The security or any balance thereof will be returned to the
LESSEE within ninety (90) days following expiration or termi-
nation of this lease, provided LESSEE has faithfully compiied

"with all terms, covenants and conditions hereof,

The security deposit may be increased by CITY proportionate to
any increased performance or rental liability of LESSEE upon
sixty (60) days' prior written notice from CITY of such
required increase. :

IMPROVEMENTS/ALTERATIONS /REPAIRS

Acceptance of Premises. By signing this lease, LESSEE repre-
sents and warrants that it has independently inspected the
premises and made all tests, investigations and observations
necessary to satisfy itself of the condition of the premises.
LESSEE agrees it is relying solely on such independent inspec-
tion, tests, investigations and observations in making this
lease. LESSEE further acknowledges that the premises are in
the condition called for by this lease, that CITY has per-
formed a1l work with respect to the premises and that LESSEE
does not hold CITY responsible for any defects in the
premises. Further, LESSEE acknowledges that the premises 1ie
within the floodplain of the San Dieguito River and is subject
to inundation, the existence of reservations contained in the
deed from Watt Industries/San Diego, Inc., to the City, the
existence and location of easements encumbering the premises,
that the property does not have frontage along or access
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rights to El Camino Real and that CITY has made no representa-
tions regarding the availability of water for use on the
premises.

Entry and Inspection. CITY reserves and shall always have the
right to enter said premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its
interests in the premises or to inspect the operations con-
ducted thereon. In the event that such entry or inspection by
CITY discloses that said premises are not in a decent, safe,
healthy and sanitary condition, CITY shall have the right,
after ten (10) days' written notice to LESSEE, to have any
necessary maintenance work done for and at the expense of
LESSEE and LESSEE hereby agrees to pay promptly any and all
costs incurred by CITY in having such necessary maintenance
work done in order to keep said premises in a decent, safe,
healthy and sanitary condition. Further, if at any time the
CITY determines that said premises are not in a decent, safe,
healthy and sanitary condition, CITY may at its sole option,
without additional notice, require LESSEE to file with CITY a
faithful performance bond to assure prompt correction of any
condition which is not decent, safe, healthy and sanitary.
Said bond shall be in an amount adequate in the opinion of the
CITY to correct the said unsatisfactory condition. LESSEE
shall pay the cost of said bond. The rights reserved in this
section shall not create any obligations on CITY or increase
obligations elsewhere in this lease imposed on CITY.

Maintenance. LESSEE agrees to assume full responsibility and
cost for the operation and maintenance of the premises
(including 1itter and weed abatement) throughout the term.
LESSEE will make all repairs and replacements necessary to
maintain and preserve the premises in a decent, safe, healthy
and sanitary condition satisfactory to the CITY and in com-
pliance with the Development Plan described in Section 6.12
hereof and with all applicable laws.

Improvements/Alterations. No improvements, structures or
jnstallations shall be constructed within the premises and the
premises may not be altered by the LESSEE without prior writ-
ten approval by the City Manager. Further, LESSEE agrees that
major structural or architectural design alterations to
approved improvements, structures or installations may not be
made on the premises without prior written approval by the
City Manager and Watt Industries/San Diego, Inc., or its
successors and such approval shall not be unreasonably with-
held. This provision shall not relieve the LESSEE of any
obligation under this lease to maintain the premises in
decent, safe, healthy and sanitary condition, including struc-
tural repair and restoration of damaged or worn improvements.
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The CITY shall not be obligated by this lease to make or
assume any expense for any improvements or alterations.

Utilities. LESSEE agrees to order, obtain and pay for ail
utilities and service and installation charges in connection
with the development and operation of the leased premises.
A11 utilities will be installed underground.

Construction Bond. Whenever there is any construction to be
performed on the premises, LESSEE shall deposit with CITY,
prior to commencement of said construction a faithful perfor-
mance bond in the amount of 100 percent of the estimated con-
struction cost of the work to be performed. The bond may be
in cash or may be a corporate surety bond or other security
satisfactory to CITY. The bond shall insure that the con-
struction commenced by LESSEE shall be completed in accordance
with the plans approved by CITY or, at the option of CITY,
that the incomplete construction shall be removed and the
premises restored to a condition satisfactory to CITY. The
bond or cash will be held in trust by CITY for the purpose
specified above or at CITY'S option it may be placed in an
escrow or other trust approved by CITY. ‘

Liens. LESSEE will at all times save CITY free and harmless
and indemnify CITY against all claims for labor or materials
in connection with operations, improvements, alterations or
repairs on or to the premises, and the costs of defending
against such claims, including reasonable attorney's fees.

If improvements, alterations or repairs are made to the prem-
jses by LESSEE or by any party other than CITY and a lien or
notice of lien is filed, LESSEE shall within five (5) days of
such filing either:

a. Take all actions necessary to record a valid release of
© lien, or .

b. File with CITY a bond, cash, or other security acceptable
to CITY, sufficient to pay in full all claims of all
persons seeking relief under the lien.

Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments and fees assessed or levied upon LESSEE or the
premises including the land, any buildings, structures,
machines, equipment, appiiances or other improvements or prop-
erty of any nature whatsoever, erected, installed or main-
tained by LESSEE or levied by reason of the business-or other
LESSEE activities related to the leased premises, including
any licenses or permits. LESSEE recognizes and agrees that
this lease may create a possessory interest subject to
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property taxation and that the LESSEE may be subject to the
payment of taxes levied on such interest and that LESSEE shall
pay a1l such possessory interest taxes.

LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due the CITY.

Signs. LESSEE agrees not to erect or display any permanent

anners, pennants, flags, posters, signs, decorations,
marquees, awnings or similar devices or advertising without
the prior written consent of the CITY. If any such unautho-
rized item is found on the premises, LESSEE agrees to remove
the item at its expense within 24 hours notice thereof by CITY
or CITY may thereupon remove the item at LESSEE'S cost.

Ownership of Improvements and Personal Property.

a. LESSEE shall have the right to remove any and all its
improvements, trade fixtures, structures and installa-
tions or additions to the premises constructed on the
premises by LESSEE at Tease termination or expiration
except for landscaping, irrigation systems, the club
house, storage facilities and perimeter fencing which
shall be deemed to be part of the premises and shall
become at CITY'S option the CITY'S property, free of all
liens and claims except as otherwise provided in this
Tease. '

b. If the CITY elects not to assume ownership of all or any
improvements, trade fixtures, structures and installa-
tions, CITY shall so notify LESSEE thirty (30) days prior
to termination or 180 days prior to expiration and the
LESSEE shall remove all such improvements, structures and
installations as directed by the CITY at LESSEE'S sole
cost on or before lease expiration or termination. If
the LESSEE fails to remove any improvements, structures
and installations as directed, the LESSEE agrees to pay
CITY the full cost of any removal.

c. LESSEE-owned machines, appliances, equipment (other than
trade fixtures) and other items of personal property
shall be removed by LESSEE by the date of the expiration
or termination of this lease. Any said items which
LESSEE fails to remove will be considered abandoned and
become the CITY'S property free of all claims and liens,
or CITY may at its option remove said items at LESSEE’S
expense.

d. If any removal of such personal property by LESSEE

results in damage to the remaining improvements on the
premises, LESSEE agrees to repair all such damage.
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e. Any necessary removal by either CITY or LESSEE which
takes place beyond said expiration or termination hereof
shall require rental by LESSEE to CITY at the rate in
effect immediately prior to said expiration or

- termination.

f. Notwithstanding any of the foregoing, in the event LESSEE

desires to dispose of any of its personal property used
in the operation of said premises upon expiration or
termination of this lease, then CITY shall have the first
right to acquire or purchase said personal property.

Unavoidable Delay. If the performance of any act required of

CITY or LESSEE is directly prevented or delayed by reason of
strikes, lockouts, labor disputes, unusual governmental
delays, acts of God, fire, floods, epidemics, freight embar-
goes or other causes beyond the reasonable control of the
party required to perform an act, said party shall be excused
from performing that act -for the period equal to the period of
the prevention or delay. Provided, however, this provision
shall not apply to obligations to pay rental as required pur-
suant to this lease. In the event LESSEE or CITY claim the
existence of such a delay, the party claiming the delay shall
notify the other party in writing of such fact within ten (10)
days after the beginning of any such claimed delay. -

Development Plan. LESSEE agrees to develop the leased

premises in accordance with the General Development Plan
approved by the City Manager and Watt Industries/San Diego,
Inc., and filed in the Office of the City Clerk which plan is
hereby incorporated by this reference. The general contents
and provisions of the development plan are described in
Exhibit A hereto. The City Manager or his designee shall have
the authority to authorize changes to the plan upon concur-
rence from Watt Industries/San Diego, Inc., or its successor,
provided that the basic concept may not be modified without
City Council approval and a document evidencing any approved .
changes shall be filed in the Office of the City Clerk.
Failure by LESSEE to comply with the General Development Plan
shall constitute a major default and subject this lease to
termination by CITY.
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SECTION 7:
7.01

7.02

7.03

7.04

GERERAL PROVISIONS

a.

Notices

Any notice required or permitted to be given hereunder

shall be in writing and may be served personally or by

United States mail, postage prepaid, addressed to LESSEE
at the leased premises or at such other address desig-
nated in writing by LESSEE; and to CITY as follows:

IF T0 CITY:

City Manager, Attention Property Director
City Administration Building

202 "C" Street, M.S. 9B

San Diego, CA 92101-4155

IF TO LESSEE:

Fairbanks Polo Club
P.0. Box 2388
La Jo11a, CA 92038

or to any mortgagee, trustee or beneficiary, as applica-
ble at such appropriate address designated in writing by
the respectivg party.

Any party entitled or required to receive notice under
this lease may by like notice designate a different
address to which notices shall be sent.

Compliance with Law. LESSEE will at all times in the con-

struction, maintenance, occupancy and cperation of the premis-
es, comply with all applicable laws, statutes, ordinances and
regulations of the CITY, County, State and Federal Government,
at LESSEE'S sole cost and expense. In addition, LESSEE will
comply with any and all notices issued by the City Manager or
his authorized representative under the authority of any such
law, statute, ordinance, or regulation.

CITY Approval. The approval or consent of the CITY, wherever

required in this lease, shall mean the written approval or
consent of the City Manager unless otherwise specified, with-
out need for further resolution by the City Council.

Nondiscrimination. LESSEE agrees not to discriminate in any

manner against any persan or persons on account of race, mari-
tal status, sex, religious creed, color, ancestry, national
origin, age or physical handicap in LESSEE'S use of the prem-
jses, including, but not limited to, the providing of goods,
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7.06

7.07

7.08

7.09

7.10

services, facilities, privileges, advantages and accom-
modations, and the obtaining and holding of employment.

Ecual Opportunity. LESSEE agrees to abide by the CITY'S
Affirmative Action Program for LESSEES as it exists or is
amended to the extent that the program is applicable to this
lease. A copy of the program effective as of the date of this
lease is on file in the City Clerk's Office and by this refer-
ence is part hereof. The program's goal is the attainment of
employment for minorities and women in all areas of employ-
ment, in a total percentage as established by the CITY for its’
Affirmative Action Program each year.

Partial Invalidity. If any term, covenant, condition or pro-
vision of this lease is found invalid, void or unenforceable
by a court of competent jurisdiction, the remaining provisions
will remain in full force and effect.

Legal Fees. In the event of any litigation regarding this
Tease, the prevailing party shall be entitled to an award of
reasonable legal costs, including court and attorney's fees.

Number and Gender. Words of any gender used in this lease
shail include any other gender, and words in the singular
number shall include the plural, when the tense requires.

Captions. The lease Table of Contents, section headings and
captions for various articles and paragraphs shall not be held
to define, 1imit, augment or describe the scope, content or
intent of any or all parts of this lease. The numbers of the
paragraphs and pages of this lease may not be consecutive.
Such lack of consecutive numbers is intentional and shall have
no effect on the enforceability of this lease.

Entire Understanding. This lease contains the entire
understanding of the parties. The LESSEE, by signing this
agreement, agrees that there is no other written or oral
understanding between the parties in respect to the leased
premises. Each party has relied on its own examination of the
premises, advice from its own attorneys, and the warranties,
representations and covenants of the lease itself. Each of
the parties in this lease agrees that no other party, agent or
attorney of any other party has made any promise, representa-
tion or warranty whatsoever, which is not contained in this
lease. The failure or refusal of any party to read the lease
or other documents, inspect the premises and obtain legal or.
other advice relevant to this transaction, constitutes a
waiver of any objection, contention or claim that might have
been based on these actions. No modification, amendment or
alteration of this lease will be valid unless it is in writing
and signed by all parties.
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7.12

SECTION 8:
8.01

CITY Employee Participation Policy. It is the policy of the
CITY that ail CITY contracts, agreements or leases with
consultants, vendors or LESSEES shall include a condition that
the contract, agreement or lease shall be unilaterally and
immediately terminated by the CITY if the contractor or LESSEE
employs an individual who within the twelve months immediately
preceding such employment did in his/her capacity as a CITY
officer or employee participate in negotiations with or other-
wise have an influence on the recommendation made to the City
Council in connection with the selection of the contractor or
LESSEE. It is not the intent of this policy that these provi-
sions apply to members of the City Council.

Bylaws. Membership in LESSEE'S organization shall be open to
anyone meeting the requirements of its rules and bylaws. All
restrictions, rules, bylaws, and fees, if any, and changes
thereto proposed by LESSEE'S organization shall, before being
put into effect, be submitted to and receive the written
approval of the City Manager. Bylaws shall be on file in the
office of the Property Department prior to CITY execution of
this lease.

CONDITIONS SUBSEQUENT

Termination of Lease. In the event that any of the following
should occur, and upon thirty (30) days written notice by
LESSEE to CITY, LESSEE'S abligations under the terms of this
lease shall become voidable by LESSEE or may be suspended by
LESSEE for a period of time to be agreed upon by the parties:

a. LESSEE determines that water is not available to.irrigate
the leased premises at a cost less than thirty percent
(30%) of the annual minimum rent. (Cost shall mean the
aggregate cost of purchasing water and pumping water from
on-site wells.)

b. LESSEE cannct obtain public liability insurance as
required by Section 5.02 herein or cannot obtain said
insurance at a cost less than thirty percent (30%) of the
annual minimum rent.

c. Flooding occurs which causes material damages to the
premises. In the event that LESSEE opts to terminate the
lease under this provision, LESSEE shall: (a) pay to
CITY its pro rata share of rent due as calculated to the
date that the material damage occurs, and (b) remove, at
LESSEE's expense, any debris on the premises occasioned
by damage to the facilities on the premises. In the
event that the LESSEE decides to continue operations of
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the Polo Club despite material damage caused by fliooding,
the rent shall be reduced in proportion to the extent of
the damage until such time as the Polo Club facilities
are restored as provided in Section 5.03.

LESSEE loses access to the premises, for reasons over
which LESSEE has no control, from either Via de 1a Valle
or E1 Camino Real for a period of time exceeding thirty
(30) days.

Water Service. The CITY of San Diego dces not presently have

a water service system to furnish water to LESSEE. The CITY,
however, does have an existing temporary water service agree-
ment with Santa Fe Irrigation District (hereinafter referred
to as District) which can be amended to provide water to the
premises. CITY will seek an amendment to the water service
agreement with the District provided LESSEE agrees to the
following:

a.

LESSEE shall bear all costs of securing temporary water
service from the District including, but not limited to:
an amendment of the agreement between CITY and District,
payment of all applicable fees to District and construc-
tion of temporary connection to District facilities and
their removal when required.

LESSEE shall connects to CITY's water system at the
request of the City Manager on or before June 30, 1993.
LESSEE shall bear all costs of connecting to CITY's water
system for: '

(1) Payment of all applicable fees (including, but not
limited to, water capacity changes, reimbursement
and connection fees) at the time of the connection;
and

(2) Construction of all on-site and off-site water
facilities as required by the CITY's Water Utilities
Department from new subdivisions in the area at the
time of connection.

LESSEE may, within 90 days after the request of CITY to

connect to CITY's water system, cancel this lease if the
terms, conditions and costs of such connection are
unacqeptab]e to LESSEE.
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SECTION 9:  SIGNATURES

IN WITNESS WHEREOF, this Lease Agreement is executed by CITY, acting by and
through its City Manager, and by LESSEE, acting by and through its lawfully

authorized officers.

THE CITY OF SAN DIEGO

/e

City Manager

Date ';';/— fé

o)

Y

LESSEE: FATRBANKS POLO CLUB

Date 3’/4’5{9 By ~— > //%u/

7 President

By C::éﬁf;¢<2::¢i?yl

Secretary

APPROVED as to form and legality this3) day of VWanely . 198

< Date . __ —— By Hg S A g AAJ,_\ /
Q - City Attorney
RJC:baa(6)61 : |

3-6-86
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10.01 Legal Description

That portion of Lot No. 1 of Fairbanks Country Club Unit No. 1,
according to Map thereof No. 10730, in the City of San Diego, filed
in the Office of the County Recorder of the County of San Diego,
State of California, described as follows:

Beginning at the Northerly terminus of the West line of said Lot 1;
thence South 89°02'46" East along the boundary of Lot 1 a distance of
2,668.58 feet; thence North -00°36'06" East 20.00 feet; thence South
89°57'49" East 175.32 feet; thence South 00°55'54" West 246.03 feet;
thence South 65°34'37" East 227.34 feet; thence North 29°55'09" East
611.49 feet; thence South 72°03'30" East 587.57 feet; thence North
74°40'00" East 128.58 feet; thence North 23°11'655" East 106.62 feet;
thence North 12°54'09" West 232.88 feet; thence North 46°58'30" West
143,63 feet; thence South 86°23'17" West 301.60 feet; thence North
19°19'23" East 163.19 feet; thence North 23°08'51" West 190.26 feet;
thence North 29°08'26" East 12.54 feet to the beginning of a non-
tangent 849.00-foot radius curve concave Northwesterly, a radial line
to said point bears South 28°24'52" East; thence Northeasterly along
the arc of said curve through a central angle of 23°43'57", a dis-
tance of 351.66 feet; thence leaving said curve along a non-tangent
Tine North 41°16'49" East 63.42 feet to the beginning of a non-
tangent 540.00-foot radius curve concave Northwesterly, a radial line
to said point bears South 48°43'11" East; thence Northeasterly, along
the arc of said curve through a central angle of 32°41'21", a dis-
tance of 308.09 feet; thence leaving said curve along a non-tangent
lTine South 87°36'22" East 1,474.63 feet; thence leaving the boundary
of said Lot 1 South 42°52'00" West 850.00 feet; thence South
41°20'34" West 522.34 feet to the beginning of a tangent 3,135.00-
foot radius curve concave Northwesterly; thence Southwesterly along
the arc of said curve through a central angle of 21°38'43", a dis-
tance of 1,184.34 feet; thence leaving the arc of said curve along a
radial line to said curve North 27°00'43" West 154.26 feet; thence
North 53°39'49" West 120.00 feet; thence South 80°40'46" West 96.25
feet; thence South 25°51'38" West 95.00 feet; thence South 59°28'51"
West 105.00 feet; thence North 66°12'16" West 80.00 feet; thence
South 82°40'21" West 275.00 feet to the beginning of a tangent
175.00-foot radius curve concave Easterly; thence Southerly along the
arc of said curve through a central angle of 94°23'35", a distance of
288.31 feet; thence South 11°43'14" East 132.00 feet; thence Scuth
78°16'46" West 1,186.00 feet to the beginning of a tangent 2,930.00-
foot radius curve concave Northerly; thence Westerly along the arc of
said curve through a central angle of 09°12'35", a distance of 470.97
feet, thence leaving the arc of said curve along a non-tangent line
South 83°52'53" West 553.67 feet to a line which is parallel with and
10.00 feet North of the South 1ine of said Lot 1; thence North
89°28'00" West a distance of 625.91 feet to the West line of said Lot
1; thence along said West line North 00°24'12" West 722.48 feet and
North 01°31'23" East 404.64 feet to the Point of Beginning, except
that portion of Lot 1 dedicated for Via De La Valle by City Council
Resolution 262466.
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10.02 General Development Plan

The GeneraI Development Plan consists of:
a. Plot Plan
b. Development Schedule
- ¢. Financial Plan
d. Schematic Elevations
e. Landscape Plan
f. Others as applicable

and is filed in the Office of the City Clerk referenced to
this lease. '
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Exirar B

FAIRBANKS POLO CLUB

COST PROJECTION *

DEVELOPMENT COSTS

Design & Engineering
Irrigation System:

Engineering
2" Meter
4" Meter

Water Blending Facility
Extend Pipe tc East Field
Well Approx. 300 ft.

Main Line/Pump Station

B8 Side Role Sprinkler Lines
Purchase Grass Stolens
Planting Grass

Grading

Entrance

Road & Culverts
Landscaping, Draining, Irrigation
Fencing

Water Distribution Systems
Utilities Improvements
Clubhouse

Storage Facilities

Total Development Costs and
Capital Improvements

*The costs shown above are estimates.

ment costs claimed pursuant to Secti
a total of $750,000 during the lease term.

PHASE I

$20,000

5,000

14,500
20,000

60,000
40,000
23,000
60,000
20,000
35,000

8,000
15,000
30,000
25,000
20,000
15,000

10,000

PHASE II

$ 10,000

3,000
3,375

15,000
30,000

8,000
10,000
22,000
10,000
18,125

10,000
20,000
10,000
15,000
10,000
125,000
10,000

TOTAL
$ 30,000

8,000
3,375
14,500
20,000
15,000
90,000
48,000
33,000
82,000
30,000
53,125
8,000
25,000
50,000
35,000
35,000
25,000
125,000
20,000

$750,000

LESSEE shall receive

full credit for actual expenditures which may exceed 1ipe-1;em

estimates provided that actual expenditures for other l%ne-ltems
are commensurately below the estimated costs for thqse 1§ems and
provided further that the total development and capital improve-

on 3.06 herein do not exceed

N
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Addendum to Lease Agreement Between the City of San Diego, Lessor,
and Fairbanks Polo Club, Lessee

Whereas, the City Council during its hearing of the Fairbanks Polo Club
Lease requested that certain provisions be added to the agreement concern-
ing public access and construction of permanent structures on the premises.

Now, therefore, City and Fairbanks Polo Club agree to incorporate the
attached Exhibit "C" concerning public access regulations into the lease
agreement. Also, Fairbanks Polo Club will be required to obtain City
Council approval prior to construction of any permanent structures (such as
the Club House) on the leasehold premises, except as otherwise provided in
the lease.

In witness whereof, this addendum is executed by City, acting by and
through its City Manager, and by Lessee, acting by and through its lawfully
authorized officers.

THE CITY OF SAN DIEGO

Date 7 ‘Z 5: % By

eputy City Manager
FAIRBANKS POLO CLUB

Date r)"ac{'Pfc By 9//%“

Harry A. Collins

w_ (LSO

Chris A. Collins

APPROVED AS TO FORM AND LEGALITY THIS 2-© DAY OF G\MV\,.,/&‘ , 19%6.
1)

——

By

JA YL el
“Deputy City Attdrney

RJC:st(108-2)
7-16-86
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PUBLIC ACCESS REGULATIONS

(1) During the first 18 months of the Lease Term, the Polo
Club shall be permitted to restrict or prohibit public access to
any: and all areas of the Polo Club site., This temporary
restrictive period is needed to insure that the grass for the
polo fields is allowed to fully mature., Fencing, posting signs,
chaining access roads, and any other means reasonably necessary
to control pedestrian, horse, and vehicular traffic on the Polo
Club site shall be allowed during this period; provided, however,
that the Public Trail (indicated in red on the site plan attached
hereto as Exhibit "A" and incorporated herein by reference) shall
remain open to the public at all times,

(2) At such time as the grass on those polo fields
developed during Phase I has matured such that polo matches may
be played on the fields, the following regulations shall govern
public access to the Polo Club site:

(a) The Public Trail (shown in red on Exhibit "A")
shall remain open to the public at all times,

(b} The polo field areas (shown in yellow on Exhibit
"A") shall be open to the public during daylight hours for
passive uses (i.e,, spectating, picnicking) which do not
interfere with use of the Polo Fields by Polo Club members
practicing or playing polo nor with maintenance, planting,
watering, or other normal operations of the Polo Club. The Polo
Club may reasonably direct the public to designated areas to
provide a safety buffer between the public and the operations of
the Polo Club, Spectators at the polo matches or practices shall
be granted priority of use over other members of the public,
Public access to the Polo Club site shall be prohibited after
daylight hours. '

(c) Only Polo Club members and their invitees shall be
allowed to play polo on the Polo Club facilities. Equestrian use
of the Polo Club site by non-members shall not be permitted.

(d) Unless specifically authorized by the Polo Club,
motorized vehicles shall be allowed only where designated or
directed by Polo Club management.

(e) Due to safety considerations, certain areas of the
Polo Club site must necessarily be limited to use by Polo Club
members and invitees only. Accordingly, those areas shown in
blue and brown on Exhibit "A"™ shall be reserved for horse-related
activities (e.g., corrals, barns, exercise facilities, etc.).
The public shall not be permitted in these areas without prior
auchorization from the Polo Club,



{f) Notwithstanding any of the above, the Polo Club
reserves the right to restrict public access to the Polo Club
site during certain special events (e.g., charity fund-raisers
sponsored by the Polo Club, charity fund-raisers sponsored by
groups other than the Polo Club, tournaments, etc.). Such
restrictions may be necessary in order to insure that only
ticketed spectators are allowed to attend the special events,

(g) No animals, other than horses and seeing-eye dogs,
shall be allowed on the Polo Club premises without prior
auvthorization from the Polo Club.

(h) The Polo Field in the northeast corner of the Polo
Club site (to be developed during Phase II) shall not be open to
public access until a road is built on the site to access the
field. At such time as the road is provided, public access shall
be governed by the provisions above.

(i) The areas designated for particular uses on the
color coded site plan attached hereto as Exhibit "A" may be
subject to change as the plans for the Polo Club evolve,



),
b ~/%7¢W/
(R-86-1729)
RESOLUTION NUMBER R- ~b6G<G8

ADOPTED ON MAR 17 1986

BE IT EESOLVED, by the Council of The City of San Diego, that
the City Managerbis hereby authorized and empowered to execute,
for -and on behalf of The City of San Diego, a lease agreement
with FAIRBANKS POLO CLUB, a California nonprofit corporation, for
City-owned open space property north of the Fairbanks Country
Club Golf Course, under the terms and conditions set forth in

that lease agreement on file in the office of the City Clerk as

Document No. RR- <BSLE8,

APPROVED: JOHN W. WITT, City Attorney

By 'Mﬂjz Mv\ el

HaYoYd O. Valderhaug
Deputy City Attorney

HOV:ps
03/11/86
Or.Dept:Prop.
Job:218154
R-86-1729
Form=r.none

-PAGE 1 OF 1-
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(R-86-1734)

265269

RESOLUTION NUMBER R-

ADOPTED ON  MAR 17 1986

BE IT RESOLVED, by the Council of The City of San Diegoc that
it be, and it is hereby certified, that the information contained
in FINAL NEGATIVE DECLARATION NO. EQD 85-0785 in connection with
the Fairbanks Polo Club lease of City-owned property north of the
Fairbanks Country Club Golf Coﬁrse, on file in the office of the
City Clerk, has been completed in compliance with thé California

Environmental Quality Act of 1970, as amended, and the State

-1 . AT

guidelines thereto, and that said Declaration has been reviewed

and considered by this Council.

APPROVED: John W. Witt, City Attorney

w WSl |

Harbld O. Valderhaug
Deputy City Attorney

HOV: ps
03/14/86
Or.Dept:Prop.
R-86-1734

Form=r.neg

-PAGE 1 OF 1-
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. NOTICE OF DETERMINATION .
T0: X_ County Clerl:, FROM: City of ¥an Diego
County of San Diego City Administration Building
220 W. Broadway 20?2 *C" Street
San Diego, CA 92101 'San Piego, CA 92101

___ Office of Planning and Research
1400 Tenth Street, Room 121
Sacramento, CA 95814

£QD Number: EQD 85-0785  State Clearinghouse Number:
(If submitted to Clearinghouse)

Project Title: FAIRBANKS POLO CLUB - City Lease Agreement _

Project Location: In the Floodplain Fringe at the corner of Via de

la Valle and E1 Camino Real 1n the Fairbanks Kanch Speciftic Plan

Area (Lot T, BTk. #1, Fairbanks Country CTub Subdivision, Fap #10730)
Project Description: _Development of a polo facility which will
include polo fields, a club house, portable corrals and pasture
areas. '

This 1s to advise that The City of San Diego City Council . on
(Decision-making Body])
March 17, 1986 approved the above described project and made the following
~{date) ' - :
determinations:

1. The project in 1ts approved form __ will, X_ will not, have a
significant effect on the environment,
2. ___ An Environmental Impact Report was prepared for this project
and certified pursvant to the provisions of CEQA,

_X_ A Negative Declaration was prepared for this project pufsuant
to the provisions of CEQA. Resolution R-265269.

Record of project approval may be examined at the address above.

3. Mitigation measures ___ were, X were not, made a condition of the
- approval of the project, _

* 4, (EIR only) ?1nd1ngs were, X were not, made pursuant to CEQA
Guidelines Section 15091,

5. (EIR only) A Statement of Overriding Considerations ___was, X was
not, adopted for this project, -

It {s hereby certified that the final environmental report, including
comments and responses, is available to the general public at the office of .
the Environmental Quality Division, Fifth Floor, 202 "C" Street, San Diego,
CA 92101, : o

Date Received for Filing:

gnatdre

Deputy City Clerk
Title

Revised 12/13/85




Passed and adopted by the Council of The City of San Diego on

MAR 17 1386 by the following votes:

YEAS: Wolfsheimer, Cleator, McColl, Struiksma, McCarty,

Martinez.

NAYS: ‘Jones, Gotch.

NOT PRESENT: Nopne.

VACANT: Mayor. - ‘ .

AUTHENTICATED BY:

‘ ED STRUIKSMA
Deputy Maycr of The c;ty ~of San Dlego, Callforma

' CHARLES G. ABDELNOUR
C;ty Elerk of ihe City of San Delgo, Callfcmnla

By “JUNE A. BLACKNELL

~Deputy

I HEREBY CERTIFY that the above and faregoing is a full, true
and correct copy of RESOLUTION NO. r- 26OZ68 passed and

adcpﬁedbfﬂgcamcilof'mecﬁ_yofSanDeigo, California, on
| MAR 17 1986 | .

o CHARLES G. AEDELNOUR
City ClI of The City of San Deigo, California

G M/W
7= Doty

Rev, 7-86
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REVISED OPERATING MEMORANDUM -
BETWEEN py(
- CITY OF SAN DIEGO (LESSOR) “gzg
RANCHO SANTA FE POLO CLUB (LESSEE) C,

RECITALS

WHEREAS, the City of San Diego (City) and Fairbanks Polo
Club, the predecessor to Rancho Santa Fe Polo Club (Club),
‘entered into a lease agreement for City-owned property described
in City Clerk Document No. 265268, filed March 17, 1886.

) WHEREAS, the City placed the lease agreement in default on
June 3, 1993 because of accrued rent deficiencies, due in part to
a dispute between the parties as to the interpretation of certain
terms and conditions of the lease.

WHEREAS, the City and Club originally entered into an
Operating Memorandum on or about June 26, 1995 to clarify the
definition of certain terms and conditions in the lease and to
provide a mutually agreeable plan to resolve the rental
deficiency caused by conflicting interpretations of the terms of
the lease. : '

. WHEREAS, subsequent to the original Operating Memorandum
agreement, the Club has incurred an additional amount of
underpaid rent for the period January 1, 1995 through
December 31, 1995 in the amount of $20,953.17 as determined by
City Audit Report dated April 26, 1996.

WHEREAS, the purpose of this REVISED OPERATING MEMORANDUM is
to restate the rights and cbligations contained in the original
Operating Memorandum, add new obligations relating to repayment
of the additional amount of underpaid rent, and supersede the
original OPERATING MEMORANDUM.

NOW THEREFORE, THE FOLLOWING IS A RESTATEMENT OF THE RIGHTS AND
OBLIGATION CONTAINED IN THE ORIGINAL OPERATING MEMORANDUM. The
City and Club agree:

A. "Founding Memberships" shall be considered loans to the
Club and not membership sales for the purpose of calculating _
Gross Income under Section 3.05 of the lease to the extent that
they meet both of the following criteria:

1. The Founding Memberships shall be evidenced by an
accompanying note payable from the Club to the Founding
Member in an amount corresponding to the Membership fee.



RN

2. Founding Memberships shall only be considered loans
to the extent of the principal amount which is repaid to the
Founding Member prior to expiration or termination of the
lease.

B. If, at the expiration or termination of the lease there
are any Founding Membership loans still outstanding, the amount
of their then existing principal balances shall be reclassified
as Gross Income and the applicable percentage rent on such
balances shall be due the City. To ensure payment to the City of
any percentage rent that is due under the reclassification of the
loan balances, the Club shall obtain a performance bond in favor
of the City. Said bond will be provided to the City five years
prior to the expiration of the lease term and shall be in an
amount sufficient toc cover the percentage rent that would be due
on the principal balance of all Founding Membership loans still
outstanding five years prior to expiration of the lease.

C. Taking into consideration the exclusion of Founding
Memberships from Gross Income in calculating the percentage rent,
there still remains an undisputed amount of $183,470.12 in
deficient rent, {(less the $72,406.50 credit specified in Section
4.a below if the option to deduct the amount is'utilized), owed
the City for the period April 1, 1986 through December 31, 1994.

In addition to their normal monthly rental payments, the Club
agreegs to the following payment plan to pay the City the-
undisputed amount of deficient rent stated above:

1. Starting with the rent payment due January 1, 1995
and continuing for 36 months, the Club shall pay the
additional sum of $1,000 per month to be applied totally
toward the reduction of the principal amount of the
deficient rent mentioned in Section 23 above, for a total of
$36,000. This payment shall remain in effect whether or not
"Special Event" proceeds described in Section 3.c. below, or
the $72,406.50 credit mentioned in Section 4.a. below, are
used to accelerate the reduction of the overall balance
owed.

2. Starting with the rent payment due January 1, 1998,
the additional payment toward the reduction of the def1c1ent
rent shall be increased to a monthly payment amount,
including principal and interest at a rate of 6% per annum,
interest in arrears, on the unpaid balance, which will fully
amortize the then remaining unpaid balance over the next 36
month period.

3. The Club may propose individual "Special Events"
designed specifically to produce revenue to reduce the
amount of the rental deficiency owed the City and to help

- 2 -
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payoff an existing loan to Wells Fargo Bank. Each
individual event will be subject to City approval and it
will be the sole responsibility of the Club to obtain all
permits and approvals that may be necessary to comply with
Division 2, Section 22.0207 of the San Diego Municipal Code.
The gross proceeds received by the Club from the event would
be allocated as follows:

a) 20% to the Club to offset expenses incurred to
produce the event.

b) 40% to Wells Fargo Bank to reduce the balance of
an existing loan on the property.

c) 40% to the City toward the reduction of the
current rental deficiency.

At such time as the existing Wells Fargo Bank loan is paid off,
the gross proceeds to the Club from any subsequent special
events, under this provision, shall be allocated 20% to the Club
and 80% to the City until the rental deficiency is paid in full.

D. Section 3.06 of the lease agreement states that up to
$750,000 in capital improvement expenditures (Capital
Expenditures) by the Club can be used toc offset gross income from
membership sales for the purpose of calculating percentage rent
due under Section 3.02(c) of the lease agreement. It was
originally contemplated that the major capital improvements would
take place in the same year as the membership sales and be offset
on a dollar for dollar basis for the year. Instead, Founding
Membership loans were used to construct the majority of the
improvements in advance of membership sales and as of
December 31, 1994, the Club has a balance of $724,065 in Capital
Expenditure exemptions they are still entitled to and have been
unable to use. To allow the Club to use the balance of the
originally agreed upon $750,000 in Capital Expenditures
exemptions, the parties agree as follows:

That, the Club may use the $724,065 Capital Expenditure
exemption balance as a $72,406.50 ($724,065 X percentage
rent rate of 10%), credit toward the reduction of the
undisputed rental deficiency of $183,470.12 as mentioned
above.

AS OF THIS DATE, THE CLUB HAS ALREADY TAKEN THIS CREDIT AND NO
FURTHER CREDIT FOR CAPITAL EXPENDITURES IS AUTHORIZED.

NOW THEREFORE, SUBSEQUENT TO THE ABOVE TERMS OF AGREEMENT WHICH
WERE STATED IN THE ORIGINAL OPERATING MEMORANDUM, the City and
Club agree to the folleowing:
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E. 1In addition to all above obligations, the Club has
incurred an additional amount of underpaid rent for the period
January 1, 1995 through December 31, 1335, in the amount of

$20,953.17 as determined by City Audit Report dated April 26,
1996.

1. In addition to all other normal and previously agreed to
monthly rental payments, the Club will adopt the following
payment plan to pay the City the additional $20,953.17 of
deficient rent as follows:

a) Starting with, separate from and in addition to any
other rent payments due August 1, 1996 and continuing
for 17 -months or until paid in full, an additional
payment to amortize the audit deficiency of $20,853.17
referred to above, including principal and interest at
a rate of 6% per annum, interest in arrears on the
unpaid balance, shall be paid monthly.

b) The outstanding balance of the $20,953.17 audit
deficiency can be paid in full at any time without
penalty or additional interest. Furthermore a final
payment in lump sum of the outstanding audit deficiency
balance shall be made prior to January 1, 1998.

c) any and all payments made by the Polo Club towards
said $20,953.17 audit deficiency prior to execution of
this agreement, shall be placed in a trust account by
the City. Once this agreement is executed : funds
received prior to August 1, 1996 will be applied to
reduce the principle balance; funds received after
August 1, 1996 up to the time of execution of this
agreement, shall be applied towards reduction of
principal and payment of accrued interest.

d) At the time of execution of this agreement, City
will calculate and invoice Club for payments to be made
based on remaining audit deficiency balance, less

advance payments, as per terms in E.l.a., b., and c.
above. ,
e) The last payment is to be made in any event, on

remaining balance at due date, on December 1, 1997.
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We hereby agree to the terms and conditions of the above
described REVISED OPERATING MEMORANDUM.

CITY OF SAN DIEGO

Dated: 0 7 By _ é‘ M
Jangf E. Vickers

Ac{Ang Deputy Director

RANCHO SANTA FE POLO CLUB

Dated: /2%949 By D/ /[L,,\/ (éaw-«_
BY/%’/%;//% / 2L-,

APPROVED AS TO FORM AND LEGALITY THIS ( DAY OFVuwnyiha 1996

o /AL,

Harold O Valderhaug \
Head Deputy City Attorney

-MFW:dcj
8/29/96

r:\WPo\1996 \WIGEINS\ POLO.OM2
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WHEREAS, the City of San Diego (City) and Fairbanks Polo Club, tife predecessor to WNCemb,
Rancho Santa Fe Polo Club (Club), entered into a lease agreement for City/wned property SM. b- 779
described in City Clerk Document No. 265268, filed March 17, 1986.

WHEREAS, the City placed the lease agreement in default gfi June 3, 1993 because of
accrued rent deficiencies, due in part to a dispute between the parj#s as to the interpretation of
certain terms and conditions of the lease.

WHEREAS, the purpose of this memorandum is tg/Clarify the definition of certain terms
and conditions in the lease and to provide a mutually agrg€able plan to resolve the rental
deficiency caused by conflicting interpretations of the {¢rms of the lease.

NOW THEREFORE, the City and Club agrg ap. ollows:
[ J

1. "Founding Memberships" shall ! #gnsidered loans to the Club and not membership |
sales for the purpose of calculating Grp4{¢ ome under Section 3.05 of the lease to the extent
that they meet both of the following-ch#era:

/
a. The Foun & fiberships shall be evidenced by an accompanying note
payable from the 1“ tife Founding Member in an amount corresponding to the
Membership fee.

b. Founding/Memberships shall only be considered loans to the extent of the
principal amount yhich is repaid to the Founding Member prior to expiration or
termination of the lease. ‘

2. If, at thg/expiration or termination of the lease there are any Founding Membership
loans still outstaging, the amount of their then existing principal balances shall be reclassified
as Gross Incopfe and the applicable percentage rent on such balances shall be due the City. To
ensure paymént to the City of any percentage rent that is due under the reclassification of the
loan balandes, the Club shall obtain a performance bond in favor of the City. Said bond will be
provided'to the City five years prior to the expiration of the lease term and shall be in an amount
sufficjént to cover the percentage rent that would be due on the principal balance of all Founding
Megphbership loans still outstanding five years prior to expiration of the lease.

3. Taking into consideration the exclusion of Founding Memberships from Gross Income
in calculating the percentage rent, there still remains an undisputed amount of $183,470.12 in
deficient rent, (less the $72,406.50 credit specified in Section 4.a. below if the option to deduct
the amount is utilized), owed the City for the period April 1, 1986 through December 31, 1994,



In addition to their normal monthly rental payments, the Club will adopt the following payment
plan to pay the City the undisputed amount of deficient rent stated above:

a. Starting with the rent payment due January 1, 1995 and continuing for 36
months, the Club shall pay the additional sum of $1,000 per month to be applied totally
toward the reduction of the principal amount of the deficient rent' mentioned in Section 3
above, for a total of $36,000.  This payment shall remain in effect whether or not
"Special Event" proceeds described in Section 3.c. below, or the $72,406.50 credit
mentioned in Section 4.a. below, are used to accelerate the reduction of the overall

balance owed.

b. Starting with the rent payment due January 1, 1998, the additional payment
toward the reduction of the deficient rent shall be increased to a monthly payment
amount, including principal and interest at a rate of 6% per annum, interest in arrears, on
the unpaid balance, which will fully amortize the then remaining unpaid balance over the

next 36 month period.

c. The Club may propose individual "Special Events" designed specifically to
produce revenue to reduce the amount of the rental deficiency owed the City and to help
payoff an existing loan to Wells Fargo Bank. Each individual event will be subject to
City approval and it will be the sole responsibility of the Club to obtain all permits and
approvals that may be necessary to comply with Division 2, Section 22.0207 of the San
Diego Municipal Code. The gross proceeds received by the Club from the event would
be allocated as follows:

1) 20% to the Club to offset expenses incurred to produce the event.

2) 40% to Wells Fargo Bank to reduce the balance of an ;existing loan on the
property.

-

3) 40% to the City toward the reduction of the current rental deﬁciency.

At such time as the existing Wells Fargo Bank loan is paid off, the gross proceeds to the Club
from any subsequent special events, under this provision, shall be allocated 20% to the Club and
80% to the City until the rental deficiency is paid in full.

4. Section 3.06 of the lease agreement states that up to $750,000 in capital improvement
- expenditures (Capital Expenditures) by the Club can be used to offset gross income from
membership sales for the purpose of calculating percentage rent due under Section 3.02(c) of the
lease agreement. It was originally contemplated that the major capital improvements would take
place in the same year as the membership sales and be offset on a dollar for dollar basis for the
year. Instead, Founding Membership loans were used to construct the majority of the
improvements in advance of membership sales and as of December 31, 1994, the Club has a
balance of $724,065 in Capital Expenditure exemptions they are still entitled to and have been
unable to use. To allow the Club to use the balance of the originally agreed upon $750,000 in
Capital Expenditures exemptions, the parties agree as follows:

- 2 -



a. That, the Club may use the $724,065 Capital Expenditure exemption balance
as a $72,406.50 ($724,065 X percentage rent rate of 10%), credit toward the reduction of
the undisputed rental deficiency of $183,470.12 as mentioned above.

We hereby agree to the terms and conditions of the above described operating memorandum.

CITY OF SAN DIEGO ‘ '

et /24 85  LF Lo

Robért J. Collins, Deputy Director
Real Estate Assets Department

RANCHO SANTA FE POLO CLUB

Dated: éa?/ fg/ By -b// /éL,m

ya /

By

APPROVED AS TO FORM AND LEGALITY THIS_X-J_. DAY OF Ve - 1995,

o LA

Chief Deputy City Attorney \

SAC:sac(6/14/95)

-
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BETWEEN
CITY OF SAN DIEGO (LESSOR) 033-9
RANCHO SANTA FE POLO CLUB (LESSEE) C

REVISED OPERATING MEMORANDUM (

RECITALS

WHEREAS, the City of San Diego (City) and Fairbanks Polo
Club, the predecessor to Rancho Santa Fe Polo Club (Club),
entered into a lease agreement for City-owned property described
in City Clerk Document No. 265268, filed March 17, 1986.

WHEREAS, the City placed the lease agreement in default on
June 3, 1993 because of accrued rent deficiencies, due in part to
a dispute between the parties as to the interpretation of certain
terms and conditions of the lease.

WHEREAS, the City and Club originally entered into an
Operating Memorandum on or about June 26, 1995 to clarify the
definition of certain terms and conditions in the lease and to
provide a mutually agreeable plan to resolve the rental
deficiency caused by conflicting interpretations of the terms of
the lease.

WHEREAS, subsequent to the original Operating Memorandum
agreement, the Club has incurred an additional amount of
underpaid rent for the period January 1, 1995 through
December 31, 1995 in the amount of $20,953.17 as determined by
City Audit Report dated April 26, 1996.

WHEREAS, the purpose of this REVISED OPERATING MEMORANDUM is
to restate the rights and obligations contained in the original
Operating Memorandum, add new obligations relating to repayment
of the additional amount of underpaid rent, and supersede the
original OPERATING MEMORANDUM.

NOW THEREFORE, THE FCLLOWING IS A RESTATEMENT OF THE RIGHTS AND
OBLIGATION CONTAINED IN THE ORIGINAL OPERATING MEMORANDUM. The
City and Club agree:

A. "Founding Memberships" shall be considered loans to the
Club and not membership sales for the purpose of calculating ‘
Gross Income under Section 3.05 of the lease to the extent that
they meet both of the following criteria:

1. The Founding Memberships shall be evidenced by an
accompanying note payable from the Club tc the Founding
Member in an amount corresponding to the Membership fee.
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2. Founding Memberships shall only be considered loans
to the extent of the principal amount which is repaid to the
Founding Member prior to expiration or termination of the
lease.

B. If, at the expiration or termination of the lease there
are any Founding Membership loans still outstanding, the amount
of their then existing principal balances shall be reclassified
as Gross Income and the applicable percentage rent on such
balances shall be due the City. To ensure payment to the City of
any percentage rent that is due under the reclassification of the
loan balances, the Club shall obtain a performance bond in favor
of the City. Said bond will be provided to the City five years
prior to the expiration of the lease term and shall be in an
amount sufficient to cover the percentage rent that would be due
on the principal balance of all Founding Membership lcans still
outstanding five years prior to expiration of the lease.

C. Taking into consideration the exclusion of Founding
Memberships from Gross Income in calculating the percentage rent,
there still remains an undisputed amount of $183,470.12 in
deficient rent, (less the $72,406.50 credit specified in Section
4.a below if the option to deduct the amount is utilized), owed
the City for the period April 1, 1986 through December 31, 1994.

In addition to their normal monthly rental payments, the Club
agrees to the following payment plan to pay the City the
undisputed amount of deficient rent stated above:

1. Starting with the rent payment due January 1, 1995
and continuing for 36 months, the Club shall pay the
additional sum of $1,000 per month to be applied totally
toward the reduction of the principal amount of the
deficient rent menticned in Section 3 above, for a total of
$36,000. This payment shall remain in effect whether or not
"Special Event" proceeds described in Section 3.c. below, or
the $£72,406.50 credit mentioned in Section 4.a. below, are
used to accelerate the reduction of the overall balance
owed.

2. Starting with the rent payment due January 1, 1998,
the additional payment toward the reduction of the deficient
rent shall be increased to a monthly payment amount,
including principal and interest at a rate of 6% per annum,
interest in arrears, on the unpaid balance, which will fully
amortize the then remaining unpaid balance over the next 36
month period.

3. The Club may propcose individual "Special Events"
designed specifically to produce revenue to reduce the
amount of the rental deficiency owed the City and to help
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payoff an existing loan to Wells Fargo Bank. Each
individual event will be subject to City approval and it
will be the sole responsibility of the Club to obktain all
permits and approvals that may be necessary to comply with
Division 2, Section 22.0207 of the San Diego Municipal Code.
The gross proceeds received by the Club from the event would
be allocated as follows:

a) 20% to the Club to offset expenses incurred to
produce the event.

b) 40% to Wells Fargo Bank to reduce the balance of
an existing loan on the property.

c) 40% to the City toward the reduction of the
current rental deficiency.

At such time as the existing Wells Fargo Bank loan is paid off,
the gross proceeds to the Club from any subsequent special
events, under this provision, shall be allocated 20% to the Club
and 80% to the City until the rental deficiency is paid in full.

D. Section 3.06 of the lease agreement states that up to
$750,000 in capital improvement expenditures (Capital
Expenditures) by the Club can be used to offset gross income from
membership sales for the purpose of calculating percentage rent
due under Section 3.02(c) of the lease agreement. It was
originally contemplated that the major capital improvements would
take place in the same year as the membership sales and be offset
on a dollar for decllar basis for the year. Instead, Founding
Membership loans were used to construct the majority of the
improvements in advance of membership sales and as of
December 31, 1994, the Club has a balance of $724,065 in Capital
Expenditure exemptions they are still entitled to and have been
unable to use. To allow the Club to use the balance of the
originally agreed upon $750,000 in Capital Expenditures
exemptions, the parties agree as follows:

That, the Club may use the $724,065 Capital Expenditure
exemption balance as a $72,406.50 ($724,065 X percentage
rent rate of 10%), credit toward the reduction of the
undisgputed rental deficiency of $183,470.12 as mentioned
above.

AS OF THIS DATE, THE CLUB HAS ALREADY TAKEN THIS CREDIT AND NO
FURTHER CREDIT FOR CAPITAL EXPENDITURES IS AUTHORIZED.

NOW THEREFORE, SUBSEQUENT TO THE ABOVE TERMS OF AGREEMENT WHICH
WERE STATED IN THE ORIGINAL OPERATING MEMORANDUM, the City and
Club agree to the following:
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E. In addition to all above obligations, the Club has
incurred an additional amount of underpaid rent for the period
January 1, 1995 through December 31, 19385, in the amount of
$20,953.17 as determined by City Audit Report dated April 26,
1996.

1. In addition to all other normal and previously agreed to
monthly rental payments, the Club will adopt the following
payment plan to pay the City the additional $20,953.17 of
deficient rent as follows:

a) Starting with, separate from and in addition to any
other rent payments due August 1, 1996 and continuing
for 17 months or until paid in full, an additional
payment to amortize the audit deficiency of $20,953.17
referred to above, including principal and interest at
a rate of 6% per annum, interest in arrears on the
unpaid balance, shall be paid monthly.

b) The outstanding balance of the $20,9853.17 audit
deficiency can be paid in full at any time without
penalty or additional interest. Furthermore a final
payment in lump sum of the outstanding audit deficiency
balance shall be made prior to January 1, 1998.

c) Any and all payments made by the Polo Club towards
said $20,953.17 audit deficiency prior to execution of
this agreement, shall be placed in a trust account by
the City. Once this agreement is executed : funds
received prior to August 1, 1996 will be applied to
reduce the principle balance; funds received after
.August 1, 1996 up to the time of execution of this
agreement, shall be applied towards reduction of
principal and payment of accrued interest.

d) At the time of execution of this agreement, City
will calculate and invoice Club for payments to be made
based on remaining' audit deficiency balance, less
advance payments, as per terms in E.l.a., b., and c.
above. :

e) The last payment is to be made in any event, on
remaining balance at due date, on December 1, 1997.



We hereby agree to the terms and conditions of the above
described REVISED OPERATING MEMORANDUM.

Dated: lj[[t l’27
RANCHO SANTA FE POLO CLUB

Dated: {f?égéyérg} By &:::Ez// //[L,,«/:’ Cf?Zuf;«.
BY/%%;//'% //z//

CITY OF SAN DIEGO

APPROVED AS TO FORM AND LEGALITY THIS i DAY Oﬁ“dmhkml996

By D/J/xq;LJﬁJjﬁﬂ ///
Harold O Valderhaug
Head Deputy City Attorney

MFW:dcj
8/29/96

1: \WPo\ 1996 \wIGGINS \ POLO. OM2
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WHEREAS, the City of San Diego (City) and Fairbanks Polo Club, the predecessor to '
Rancho Santa Fe Polo Club (Club), entered into a lease agreement for City-owned property S@u_ L7295
described in City Clerk Document No. 265268, filed March 17, 1986.

WHEREAS, the City placed the lease agreement in default on June'3, 1993 because of -
accrued rent deficiencies, due in part to a dispute between the parties as fo the interpretation of Nol &,
certain terms and conditions of the lease. !

WHEREAS, the purpose of this memorandum is to clarify’the definition of certain terms B I @

and conditions in the lease and to provide a mutually agreeable gtan to resolve the rental \O- q ,)
deficiency caused by conflicting interpretations of the terms of the lease. —HM\ -

S
NOW THEREFORE, the City and Club agree as followgs: Toc ; :\\

sales for the purpose of calculating Gross Income
that they meet both of the following criteria:

a. The Founding Membershlf shall be evidenced by an accompanying note <

payable from the Club to the Founding Member in an amount corresponding to the
Membership fee.

b. Founding Memberships shall only be considered loans to the extent of the
principal amount which is repaid to the Founding Member prior to expiration or
termination of the lease.

2. If, at the expiratieh or termination of the lease there are any Founding Membership
loans still outstanding, the/amount of their then existing principal balances shall be reclassified
as Gross Income and the applicable percentage rent on such balances.shall be due the City. To
ensure payment to thyéity of any percentage rent that is due under the reclassification of the
loan balances, the 9lub shall obtain a performance bond in favor of the City. Said bond will be
provided to the City five years prior to the expiration of the lease term and shall be in an amount
sufficient to cove/rl the percentage rent that would be due on the principal balance of all Founding
Membership lpans still outstanding five years prior to expiration of the lease.

3. /Taking into consideration the exclusion of Founding Memberships from Gross Income
in calculating the percentage rent, there still remains an undisputed amount of $183,470.12 in
deficient rent, (less the $72,406.50 credit specified in Section 4.a. below if the option to deduct
the amount is utilized), owed the City for the period April 1, 1986 through December 31, 1994.



In addition to their normal monthly rental payments, the Club will adopt the following payment
plan to pay the City the undisputed amount of deficient rent stated above:

a. Starting with the rent payment due January 1, 1995 and continuing for 36
months, the Club shall pay the additional sum of $1,000 per month to be applied totally
toward the reduction of the principal amount of the deficient rent mentioned in Section 3
above, for a total of $36,000. This payment shall remain in effect whether or not
"Special Event" proceeds described in Section 3.c. below, or the $72,406.50 credit
mentioned in Section 4.a. below, are used to accelerate the reductlon of the overall
balance owed.

b. Starting with the rent payment due January 1, 1998, the additional payment
toward the reduction of the deficient rent shall be increased to a monthly payment
amount, including principal and interest at a rate of 6% per annum, interest in arrears, on
the unpaid balance, which will fully amortize the then remaining unpaid balance over the
next 36 month period.

¢. The Club may propose individual "Special Events" designed specifically to
produce revenue to reduce the amount of the rental deficiency owed the City and to help
payoff an existing loan to Wells Fargo Bank. Each individual event will be subject to
City approval and it will be the sole responsibility of the Club to obtain all permits and
approvals that may be necessary to comply with Division 2, Section 22.0207 of the San
Diego Municipal Code. The gross proceeds received by the Club from the event would
be allocated as follows:

1) 20% to the Club to offset expenses incurred to produce the event.

2) 40% to Wells Fargo Bank to reduce the balance of an éxisting loan on the
property.

3) 40% to the City toward the reduction of the current rental deficiency.

At such time as the existing Wells Fargo Bank loan is paid off, the gross proceeds to the Club
from any subsequent special events, under this provision, shall be allocated 20% to the Club and
80% to the City until the rental deficiency is paid in full.

4. Section 3.06 of the lease agreement states that up to $750,000 in capital improvement
expenditures (Capital Expenditures) by the Club can be used to offset gross income from
membership sales for the purpose of calculating percentage rent due under Section 3.02(c) of the
lease agreement. It was originally contemplated that the major capital improvements would take
- place in the same year as the membership sales and be offset on a dollar for dollar basis for the
year. Instead, Founding Membership loans were used to construct the majority of the
improvements in advance of membership sales and as of December 31, 1994, the Club has a
balance of $724,065 in Capital Expenditure exemptions they are still entitled to and have been
unable to use. To allow the Club to use the balance of the originally agreed upon $750,000 in
Capital Expenditures exemptions, the parties agree as follows:

-2 -



a. That, the Club may use the $724,065 Capital Expenditure exemption balance
as a $72,406.50 ($724,065 X percentage rent rate of 10%), credit toward the reduction of
the undisputed rental deficiency of $183,470.12 as mentioned above,

We hereby agree to the terms and conditions of the above described operating memorandum.

CITY OF SAN DIEGO

Dated: 5{ )’ﬁ/ﬁj ]‘By' Z}/&/én

Robdrt J. Collins, Deputy Director
Real Estate Assets Department

RANCHO SANTA FE POLO CLUB

7, 7 =
Dated:-/ / S/ By // /&2?

By

APPROVED AS TO FORM AND LEGALITY THIS_~Z_ DAY OF V-t 1995.

Y/ aNINK

Chief Deputy City Attorney N

SAC:sac(6/14/95)
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THE CITY OF .

SAN DIE

REAL ESTATE ASSETS DEPARTMENT, MAIL STATION 51-A

CIVIC CENTER PLAZA, 1200 THIRD AVENUL, SUITE 1700

SAN DIEGO, CALIFORNIA 921014199 TELEPHONE: (619) 236-6020 J
FAX: (619) 236-6706

January 10, 1995

File: Leases - Rancho Santa Fe Polo Club

Mr. Harry A. Collins, Chairman
Rancho Santa Fe Polo Club
P.O. Box 2388

La Jolla, CA 92038

Re: Lease Agreement Default - Rancho Santa Fe Polo Club

Dear Mr. Collins:

The Rancho Santa Fe Polo Club lease has now been in default for over 1 1/2 years for
non-payment of contractual rent due under the terms of the lease for the period
1986-1992. According to City records the unpaid balance is now approximately
$218,000. A portion of the unpaid rent has been disputed by Rancho Santa Fe Polo
Club as having been loans to the Club rather than membership fees which would be
considered income for rent purposes. However, both the City and Rancho Santa Fe
Polo Club agree that a substantial portion of the unpaid rent is actually due the City
as rent generated from income on items not actually in dispute.

Even though the Club is paying its current monthly rental obligations, negotiations
regarding rent due under the audit deficiency need to conclude in the immediate future
or the matter must be turned over to the Treasurer’s Office for collection.

In order to demonstrate Rancho Santa Fe Polo Club’s good faith in working to bring
the§ negotiations to a conclusion, | would propose that:

-

1. On the first of each month until the dispute has been resolved or turned
over to the Treasurer’s Office, Rancho Santd Fe Polo Club, in addition to
their normal rent payment, shall send in a separate check in the amount
of $1,000.00 made payable to the City Treasurer. This additional check
shall be sent to the City of San Diego, Real Estate Assets Department,

"Attn: S. Cerveny, 1200 Third Avenue, Suite 1700, San Diego, CAA "
92101. The check will be placed in our trust account. \ A

»
2

¥ 7
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DIVERSITY :
BRINGS US ALl TOGETHER
& Printed on retycied paper
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2. The funds placed in the trust account will be considered good faith funds
toward the reduction of the undisputed portion of the deficient rent and
shall in no way be considered to have established a repayment plan for.
the deficient rent owed.

3. Establishing the good faith payments shall not restrict the Real Estate
Assets Department’s right to turn the account over to the Treasurer’s
Office for collection, if required to do so by another department, or if the
Real Estate Assets Department feels no mutually agreeable resolution

can be reached.

Mr. Collins, if the directors agree with this plan, please have the authorized individual
sign below indicating the Club’s agreement and return a signed copy to me. The first
payment for January shall be due upon signing and the payments shall continue
monthly in advance until resclution of the matter by mutual agreement between the
parties or as changed by the Treasurer’g Office if the account is turned over for

collection.

As | mentioned on the phone today, in order to give proper consideration to your
proposal submitted December 21, 1994, we need to have the Auditor’s Office do an
update audit of the Club’s records for the period January 1, 1993 - December 31,
1994. B

If you have any questions please give me a call at 2"36—6066.
Sincerely,

Stewart A. Cerveny

Property Agent

SAC/dcj-c
I:\WPO\CERVENY\L-RNCHO.WPD

cc:  Robert J. Collins
"~ Susan Drake - Auditor’s Office
Hal Valderhaug - City Attorney’s Office
Susan Taylor - Lease Billing Supervisor

The Rancho Santa Fe Polo Club is in agreement with the above proposal and will begin
paying the good faith payments starting January 1, 1995.

Dated: /,/ /3//9'( Rancho Santa Fe Polo Club

By: T //é,._
/ .
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The undersigned grantor(s) declare(s): .
Documentary tranaler tax is $__NONE

( ) computed on full value of property conveyed, or *

( ) computed on full value lese value of liens and encumbrances remaining at time of sale.

{ ) Unincorporated arca: ( ) City of , and

FOR A VALUABLE CPNSlDEﬂATlON, receipt of which ia hereby acknowledged, WATT INDUSTRIES/SAN
DIEGO, INC.

o co'rpornlion organized under the fnws of the State of California hereby GRANTS to
THE CITY OF SAN DIEGO, a municipal corporation

the following described real property in the City of San Diego
County of San Diego , State of Calilornia:

See legal description of property granted hereby set
forth on Exhibit "A" attached heretc.and by this
reference made a part hereof.

The covenants, conditions and restrictions set forth

on Exhibit "B" attached hereto are by this reference
made a part hereof.

RESERVING THEREFROM, until December 31, 2044, as a mineral interest
and not as a royalty interest, all of the minerals of every kind, in-
cluding, but not limited to, all 0il, gas, hydrocarbons and associated
substances in, under or that may be extracted, produced and saved from
said real property but without the right of entry to the surface of-
said real property or the top 500 feet of the subsurface of said real

property for the purposes of exploring for, developing and removing
such materials.

In Witness Whereof, said corporation has caused its corporate name and seal to be affixed hereto and this instru.

ment lo be executed by ils Vice President and Assistant Secretary
i ized.
Do doly outherized 0. 1983 WATT INDUSTRIES/SAN DIEGO, INC.
STATE OF CALIFORNIA }
sS,
COUNTY OF San Dieqo

on __September 19, 1983 Vice  President

before me, the under-

I . ) - aw - ale " . Y L4 - +

mgnedrsueéggzﬁzgulél. irc.;;.#‘ég szid Stete, personally npg;ured X Assistant . Secroiary
. nown

1o me to be the Vice Preaident, and

Robert Mincer

known to me 1o be

Asst. Secretary of . el e Sk el el el el o
y of the Corporation that execuled the -

within Imstrument, known to me to be the persons who executed the B OFFICIAL SEAL

within Instrument on behall of the Corporation therein named, and A DIANE E THATCHER
scknowledged to me that such Carporation executed the within Instru NOTARY PUBLIC - CALIFORNIA
ment pursuant to its by-laws or a resolution of its board of directors. y SAN DIEGO COUNTY

My comm. sxpires DCT 23, 1984 |)

WlTNES?MmﬁH)d oflicialseal.  okaglohgRororeTERETETEEETE 0
Signatute '[/16-4—,4 f’/zd/zﬁw :

\ . {Thie aran for officlal notarlal nesl)

\ Title Order No FEscrow or Loan No.
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EXHIBIT "A" TO GRANT DEED

Lots 1, 2, 4,' 9 and 10 of Map No. /0730 of

FAIRBANKS COUNTRY CLUB NO. 1 filed in t-:he
Office of the County Recorder of San Diego

County, on SEPTEMABER \7'-“.54’. 53

This is 1o certily thit the intereat in seul propeny couveyed
by abis instvaent w the City of Sun Diego, u wunicipal
curputhtion, is heeeby uccepred by the underyigned wolficer
on hehall of the Ciry of San Diego, pursunnt to authority
confereed by Resvlution No, LYUGBG, adopied by the Council
ob e City of Sun Diego on December 18, 1969, and the
pramce  consents 1o recordutiop  thereal by ~igs  duly
wuthorized olficer,

Dated f:&Z;Z.L By

ASSISTANT
AFTER RECORDING, MANL TOCITY CLERK

City Munag€r

f - 259343
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EXHIBIT "B" TO GRANYT DEED

BY THE CONVEYANCE ANb ACCEPTANCE of this Grant Deed, WATT

_INDUSTRILES/SAN DIEGO, INC., a California corporation ("Grantor")
and THE CITY OF SAN DIEGO, a municipal corporation ("Grantee"),
declare, covenant and agree as follows:

l. Grantor is the owner, owns an interest in or is a
partner of a partnership which is the owner (or formerly was such
owner) of that certain real property located in the City of San

Diego, ‘County of San Diego, California, more particularly
described as follows: oo

Lots 1 through 18, inclusive, of Parcel Map
No, 12638 filed in the Office of the County

Recorder of San Diego County on March 25,
1983

("Benefited Land").

2, Pursuant to that certain Percentage Lease between
Grantor and Grantee approved by San Diego City Council Resolution
No. R-257594 on December 6, 1982 ("Lease"), the real property
conveyed by this Grant Deed consists of (a) premises leased for
the purpose of constructing and maintaining a country club, golf

course and related activities, more particularly described as
follows:

Lot 2 of Map No. iC730 of FAIRBANKS COUNTRY
CLUB NO. 1 filed in the Office of the County

Recorder of San Diego County on SEPT. ZC?,(QKS

("Country Club"}, and (b} real property contiguous to the Country
Club. to be preserved and maintained as "Open Space" .areas, more
particularly described as follows:

Lots 1, 4, 9 and 10 of Map No. | U730 of
FAIRBANKS COUNTRY CLUB NO., 1 filed in the
Office of the County Recorder of San Diego
county on SEPT. 29, G R3 .

The Open Space lis referred to herein as the "Affected Land", and,
pursuant to the Lease, is to be maintained by Grantor.

" 3. The Affected Land is presently designated open space and
as floodway zone, floodplain fringe zone and Agricultural zone
(A-1-1) by the City of San Diego Progress Guide and General Plan,

the Fairbanks Country Club Specific Plan and the City of San
Diego's zoning maps. '

4, Grantee for and on behalf of itself, and on behalf of
each successive owner, during its, his, her or their ownership of
any portion of the Affected Land herein granted by Grantor to
Grantee, and each person having any interest in the Affected land

derived through any such owner, covenants, and agrees that it,
he, she or they:
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(a) Shall keep and preserve the Affected Land as Open
Space in a natural condition as near as possible, or may permit

it to be utilized for any or all of the following purposes and no
others: )

——

(i) A£i\agricultural_Qggs;telatihg‘tO“thewgrowinq,

harvesting, procesding-or—selling ‘%ef_field or grain crops, O
fruit and vegetables; T - ‘

e o
— F e .

(ii) Passive non-commercial recreational uses
(e.g., plcnicking, walking, hiking, and similar activities),
and reasonable support facilities, including any restrooms
and parking facilities as may be reasonably required, for
such uses; :

e

(i1ii) Actigg non—commercial Decreational uses not
involving large assemblages of pggplé'or automobiles, nor
involving the use of~motor=driven machines or vehicles (e.g.,
equestrian activities, jogging, frisbee, and similar
activities). ' .

(b} Shall, notwithstanding any other provision hereof,
prevent any of the following purposes, uses and. activities from
being conducted upon the Affected Land: '

(i) .Apiaries;

*  (ii) Aviaries;

(iii) Parking lots which are designated and intended

to serve facilities located on the Affected Land other than
as specifically allowed above;

(iv) Single-family dwellings;
(v) Churches, schools or day care facilities;

(vi) Public utility substations;

(vii) Raising, killing or dressing of livestock,
poultry, fowl, rabbits or any other animal; '

(viii) Airways, taxiways and pads of heliports and
helistops;

(ix) Establishments or enterprises involving large
assemblages of people or automobiles, including, but not

limited to, recreational facilities publicly or privately
operated;

(x) Fairgrounds;

(xi) Natural resources development and utilization,
including, but not limited to,” extracting, processing,
storing, selling and distributing sand, gravel, rock, clay,
decomposed granite and soil, and the manufacturing, pro-
ducing, processing, storing, selling and distributing of
asphaltic concrete, Portland Cement concrete, concrete pro-
ducts and clay products; :

{xil) Racetracks;
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(xiii) Travel trailer parks together with incidental
facilities for the convenience of occupants;

(xiv) Dams and reservoirs;

{xv) Ground water replenishment works, including,
but not limited to, diversion dams, percolation beds, spread-
ing grounds and injection wells; provided, however, that
desiltation facilities are expressly permitted to be built
and maintained upon the Affected Land;

(xvi) Accessory buildings, other than as may be spe-
cifically allowed hereinabove, and uses customarily inciden-—

tal to any of the above uses, including, but not limited to:

(A) The boarding and ledging of farm or other
employees;

(B} Construction and maintenance of living
quarters for farm or other employees with or without
their immediate families; - ’

(C) Lighted signs, commercial signs or
unlighted signs, single-faced or double-faced exceeding
12 square feet in area for each face;

(xvii}) Any other use similar in character to the
uses, including accessory uses, enumerated in this section

and inconsistent with the purpose and intent of this deed
restriction.

5. (a) Grantee or its successors shall permit no use of
the Affected Land in violation of ‘the provisions hereof. 1In the
event any use is contemplated which is not specifically permitted
by the terms of this document, such use shall not beé allowed
without Grantee having first obtained Grantor's (or Grantor's’
successors') written consent thereto. Grantor or its successors
shall not unreasonably withhold such consent. If Grantor or its
successors disapprove a contemplated use, such disapproval shall
be in writing and shall specify, witbh reasonable particularity,
the reason(s) for such disapproval. 1If Grantor or its successors
fail either to so approve or disapprove such contemplated use
within thirty (30) days after the same have been submitted to
Grantor or its successors, it shall be conclusively presumed that
Grantor or its successors have approved such use. Such sub-
mission shall be deemed effective if Grantee submits its written
request for consent to Grantor, or its corporate successors, and
any homeowners associations in the Benefited Land area and posts
signs describing such proposed use. in at least twenty (20) loca-
tions reasonably calculated to give adequate notice of such pro=-
posed use to all of Grantor's successors.

(b) Grantor and Grantee agree that in the event of a
dispute between them or their successors with respect to whether
Grantor or its successors have unreasonably withheld their appre-
val of a contemplated use submitted in accordance with the fore-
going, they shall submit any such dispute to arbitration in
- accordance with the following provisions:

. (i) Within fifteen (15) days after the written
demand by either of the parties for arbitration, each of the
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parties shall choose an arbitrator and give the other written
notice of such choice, or in case of the failure of either
party so to do, the other party shall have the right to
appoint an arbitrator to represent the defaulting party. The
two arbitrators thus appointed (in either manner) shall
select and appoint in writing a third arbitrator and give
written notice thereof to Grantor and Grantee or their suc-
cessors, or if within ten (10) days after the appointment of
said second arbitrator, the two arbitrators shall fail to
appoint a third, then either party shall have the right to

make application to the Superior Court of San Diego County to
appoint such third arbitrator.

(ii) The three arbitrators so appointed (in either
manner) shall promptly fix a convenient time and place for
hearing the matter to be arbitrated and shall give written
notice thereof to each party at least ten (10) days prior to
the date so fixed. The hearing date shall be set for not
more than sixty (60) days from the date of the demand for

~arbiration unless it is necessary to apply to the Superior
Court for appointment of a third arbitrator. “In such latter
event, the hearing date shall be set for not more than thirty
{30) days after the date such third arbitrator is so
appointed. The arbitrators'shall, within ten (10) business
days after the hearing, render .their decision with respect to
whether Grantor or its successors have unreasonably withheld
their approval of a contemplated use submitted to them.
3

(iii) The decision or award of the majority of the
arbitrators shall be final and nonappealable except that upon
the satisfaction of the conditions set forth in Section
1286.4 of the California Code of Civil Procedure, the deci-
sion or award of the majority of the arbitrators may be
vacated upon the grounds set forth in Section 1286.2 of said
Code of Civil Procedure. Further, any decision or award of .
the majority of the arbitrators may, upon satisfaction of the’
conditions set forth in Section 1286.8 of the Code of Civil
Procedure, be corrected in accordance with the provisions of
Section 1286.6 of said Code of Civil Procedure.

(iv) If two of the three arbitrators first
appointed as aforesaid shall fail to reach an agreement in
the determination of the matter in gquestion, the same shall
be decided by three new:@arbitrators, who shall be appointed
and shall proceed in the same manner and within the same time
frame, as hereinabove set forth, and said process shall be

repeated until a decision is finally reached by two of the
three arbitrators selected.

(v) Each party shall pay the costs and fees of the
arbitrator chosen by such party and shall pay one-half of
such costs and fees of the third arbitrator.

{c) Neither Grantor nor its successors shall be liable
in damages to anyone on whose behalf a. contemplated use is sub-
mitted for approval. Every person who submits a contemplated use
for approval, either directly or through Grantee, agrees that
he, she or it will not bring any action or suit against Grantor
or its successors to recover any such damages.

6. Notwithstanding any other provision hereof, for a period
of ten (10) years following the date of execution of this Grant

-~
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Deed, Grantor, or its successoLs, shall have the right to acquire
easements [rom Grantee, at no cost, for utilities and public
right of way required by governmental agencles, including
Grantee, to serve the Benefited Land.

7. Notwithstanding any other provision hereof, Grantee
shall have the right to establish underground utility easements
upon the Affected Land provided said easements do not adversely
affect or interfere with Open Space or Golf Course activities
conducted on the Country Club portion of the deeded property.

. B. Notwithstanding any other provisioh hereof, Grantor
reserves the right to relocate all or a portion of Via de la

valle upon the Affected Land upon the request of Grantee's City
Engineet.

A

9. Notwithstanding any other provision hereof, Grantor :
reserves a water utility easement in gross, in, over, under and i
across the Affected Land and the Benefited Land, to serve the )
Country Club, for the purpose of importing water from public or
private sources to penefit the Country Club. However, in exer- !
cising its rights under this provision, Grantor will not unrea= '
sonably interfere with Grantee's use of, nor the open space
nature of, the Affected Land.

10. Notwithstanding any other provision hereof, Grantor
shall be permitted to build and maintain upon the Affected Land !
no more than five (5) signs promoting and advertising Olympic
Games and/or Grantor's real property development upon the

erty. The locations, style and design of such signs shall be at
Grantor's sole discretion, subject to applicable City ordinances,
as shall the period of time during which such signs, or any of

them, shall remain erected. In no event, however, shall any such

signs remain erected after ten (10) years from the date of execu-
tion of this Grant Deed.

11l. Monetary damages for the breach of the covenants conh-
tained herein are declared to be inadequate and Grantee oOr its
successors may be enjoined by any court of competent jurisdiction
from commencing or proceeding with the construction of any
improvements to, or permitting any use upon, the Affected Land
which are in violation of the covenants set forth herein, or, if
an improvement is constructed, may be ordered by any court of
competent jurisdiction to remove such improvements.

12. Each successive owner, during its, his, her or thelr
ownership, of any portion of the Affected Land, and each person
having any interest in the Affected land derived through any such
owner, shall be bound hereby for the benefit of the Benefited
Land. Each successive ownerx, during its, his, her or their
ownership, of any portion of the Benefited land, and each person
having any interest in the Benefited Land derived through the
Grantor, shall be benefited by the covenants contained herein, it

being intended that the burden and benefit of the covenants shall
run with the land.

13. Any violation of the covenants herein contained shall be
deemed to be a continuing violation herecf and no delay in the
delivery of any notice of any violation hereof or in the enforce-
ment of any rights or the seekiny of any remedies provided here-
under shall constitute, or be deemed to constitute, a waiver cf

-5
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the right to give such notice, enforce such right or seek such
remedy at any time after the occurrence of such violation.

‘. . -
. .
’ ‘ ' .
.
.

14. Except in the event of arbitration in accordance with
paragraph 5 above, if any owner (s) of the Affected Land or the
Benefited land commences litigation for the judicial interpre-
tation, enforcement or rescission hereof, the prevailing party
shall be entitled to a judgment against the other for an amount
equal to reasonable attorney's fees and other costs incurred.

15. The covenants herein contained are for the benefit of
the Benefited Land and have been made with the intent of satis-

fying the requirements of Section 1468 of the California Civil
Code.

16. In the event any term, covenant, condition, provision or
agreement herein contained is held to be invalid, void or other-
wise unenforceable by any court of competent jurisdiction, the
invalidity of any such term, covenant, condition, provision or
agreement shall in no way affect the validity of any other term,
covenant, condition, provision or agreement herein contained.

17. So long as WATT INDUSTRIES/SAN DIEGO, INC., a California
corporation, its successors or. assigns, or any partnership of
which WATT INDUSTRIES/SAN DIEGO, INC. is_ a partner, owns any por-
tion of the Benefited Land, and THE CITY OF SAN DIEGO, a munici-
pal corporation, owns any portion of the Affected Land, the
provisions;contained within this Exhibit "B" to this Grant Deed
may be terminated or amended by an instrument in writing executed
by both and recorded in the Office of the County Recorder of San
Diego County, California, without the need for approval by any
other owner of any portion of the Benefited Land or the Affected
Land. The term "successors Of assigns" as used in this Paragraph
only, shall mean the named corporation or any person or entity

hereafter acquiring all of the Lthen existing assets of the same

by purchase, liguidation, merger or reorganization.
CRANTEE hereby accepts the above covenants, conditions and
restrictions to this Grant Deed. These covenants, conditions and

restrictions shall terminate and be of no further force or effect
at 11:59 p.m. on December 31, 2044.

THE CITY OF SAN DIEGO

e Do

ASSISTANT TO T4E City Manager

APPROVED as to form and legality this-Z—rZ day of E;Q1§KI;£J’\J

1973,

JOHN W. WITT, City Attorney

- 259343
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Corporation Grant Deed

THIS FORM FURNISHED BY TICOR TITLE INSURERS AP.N

The undersigned grantor(s) declare(s):

Documentary transfer tax is §_11ONE

( ) computed on full value of property conveyed, or

{ ) computed on full value less value of liens and encumbrances remaining at time of sale.

( ) Unincorporated area: ( ) City of , and

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, WATT INDUSTRIES/SAN

DIEGO, INC.
a corporation organized under the laws of the State of California hereby GRANTS to
THE CITY OF SAN DIEGO, a municipal corporation

the following described real property in the City of San Diego
County of San Diego , State of California:

See legal description of property granted hereby set
forth on Exhibit "A" attached hereto and by this
reference made a part hereof.

The covenants, conditions and restrictions set forth

on Exhibit "B" attached hereto are by this reference

made a part hereof.
RESERVING THEREFROM, until December 31, 2044, as a mineral interest
and not as a royalty interest, all of the minerals of every kind, in-
cluding, but not limited to, all oil, gas, hydrocarbons and associated
substances in, under or that may be extracted, produced and saved from
said real property but without the right of entry to the surface of
said real property or the top 500 feet of the subsurface of said real
property for the purposes of exploring for, developing and removing
such materials.

In Witness Whereof, said corporation has caused its corporate name and seal to be affixed hereto and this instru-

ment to be executed by its Vice President and Assistant Secretary
| ized,
g’:{::_"m "g‘gp‘;‘;',';,‘gg:"w‘ 1983 WATT INDUSTRIES/SAN DIEGO, INC.

STATE OF CALIFORNIA
San Diego $5.
COUNTY OF. Vice Presidem
On Sepltember 19, 1983 before me, the under- By < residen
signed, a Notary Public in and for said Siate. personally appeared X" ~ n
Stephen C. Games Known Assistant  Secretary
to me to be the. Vice President, and
Robert Mincer known to me to be
Asst. Secretary of the Corporation that executed the ) OFFICIAL SEAL

within Instrument, known to me to be the persons who executed the
within Instrument on behalf of the Corporation therein named, and
acknowledged to me that such Carporation executed the within Instru
ment pursuant to its by-laws or a resolution of its board of directors. ;

WITNESS n d official seal. S

Signature [L/(«&h..‘f é—\ . o '(5/49/

, DIANE £ THATCHER
N:):] NOTARY PUBLIC - CALIFORNIA

SAN DIEGO COUNTY :
My comm. expires OCT 23, 1984

(This area for official notarial saal)

Title Order No Fscrow or Loan No

MAIN TAY STATFMFENTS AS DIRECTED ABOVE




EXHIBIT "A" TO GRANT DEED

Lots 1, 2, 4, 9 and 10 of Map No. 0?7 of

FATIRBANKS COUNTRY CLUB NO. 1 filed in t.:he
Office of the County Recorder of San Diego

County, on

This is 1o certify thne the in:crc:g( in ccal propeny conveyed
by this joscoument o (he City of Sun Diego, o wunicipal
compotution, is hereby accepred by the wndersigned officer
on heball ol (e City of San Diego, pursuam 10 wuchurity
vonfeered by Resulution No, 1986HG, adupted by dhe Councit
of the City o Sun Diego un December 1Y, 1969, and the
Blantee  cunsents  to recordation  thercol by its duly
wuthosized olficer, '

Dated f:&?:ij_ ly __

AFTER RECORDING, MAIL TO C11Y CLERK

City Manager



EXHIBIT "B" TO GRANT DEED

BY THE CONVEYANCE AND ACCEPTANCE of this Grant Deed, WATT
INDUSTRIES/SAN DIEGO, INC., a California corporation ("Grantor")
and THE CITY OF SAN DIEGO, a municipal corporation ("Grantee"),
declare, covenant and agree as follows:

1. Grantor is the owner, owns an interest in or is a
partner of a partnership which is the owner (or formerly was such
owner) of that certain real property located in the City of San
Diego, County of San Diego, California, more particularly
described as follows:

Lots 1 through 18, inclusive, of Parcel Map
No. 12638 filed in the Office .of the County
Recorder of San Diego County on March 25,
1983

("Benefited Land").

2. Pursuant to that certain Percentage Lease between
Grantor and Grantee approved by San Diego City Council Resolution
No. R-257594 on December 6, 1982 ("Lease"), the real property
conveyed by this Grant Deed consists of (a) premises leased for
the purpose of constructing and maintaining a country club, golf
course and related activities, more particularly described as
follows:

Lot 2 of Map No. of FAIRBANKS COUNTRY
CLUB NO. 1 filed In the Office of the County

Recorder of San Diego County on

("Country Club"), and (b) real property contiguous to the Country
Club to be preserved and maintained as "Open Space" areas, more
particularly described as follows:

Lots 1, 4, 9 and 10 of Map No. of
FAIRBANKS COUNTRY CLUB NO. 1 filed in the
Office of the County Recorder of San Diego
County on .

The Open Space is referred to herein as the "Affected Land", and,
pursuant to the Lease, is to be maintained by Grantor.

3. The Affected Land is presently designated open space and
as floodway zone, floodplain fringe zone and Agricultural zone
(A-1-1) by the City of San Diego Progress Guide and General Plan,
the Fairbanks Country Club Specific Plan and the City of San
Diege's zoning maps.

4, Grantee for and on behalf of itself, and on behalf of
each successive owner, during its, his, her or their ownership of
any portion of the Affected Land herein granted by Grantor to
Grantee, and each person having any interest in the Affected land
derived through any such owner, covenants, and agrees that it,
he, she or they:



(a) Shall keep and preserve the Affected Land as Open
Space in a natural condition as near as possible, or may permit
it to be utilized for any or all of the following purposes and no

others:

(i) All agricultural uses relating to the growing,
harvesting, processing or selling of field or grain crops,
fruit and vegetables;

{ii) Passive non-commercial recreational uses
(e.g., picnicking, walking, hiking, and similar activities),
and reasonable support facilities, including any restrooms
and parking facilities as may be reasonably required, for
such uses;

(iii) Active non-commercial recreational uses not
involving large assemblages of people or automobiles, nor
involving the use of motor-driven machines or vehicles (e.g.,
equestrian activities, jogging, frisbee, and similar
activities).

(b) Shall, notwithstanding any other provision hereof,
prevent any of the following purposes, uses and activities from
being conducted upon the Affected Land:

(i} Apiaries;
(ii} Aviaries;

(iii) Parking lots which are designated and intended
to serve facilities located on the Affected Land other than
as specifically allowed above;

(iv) S8ingle-family dwellings;
(v) Churches, schools or day care facilities;
(vi) Public utility substations;

(vii) Raising, killing or dressing of livestock,
poultry, fowl, rabbits or any other animal;

(viii) Airways, taxiways and pads of heliports and
helistops;

(ix) Establishments or enterprises involving large
assemblages of people or automobiles, including, but not
limited to, recreational facilities publicly or privately
operated;

(x) Fairgrounds;

(xi) Natural resources development and utilization,
including, but not limited to, extracting, processing,
storing, selling and distributing sand, gravel, rock, clay,
decomposed granite and soil, and the manufacturing, pro-
ducing, processing, storing, selling and distributing of
asphaltic concrete, Portland Cement concrete, concrete pro-
ducts and clay products;

(xii) Racetracks;



(xiii) Travel trailer parks together with incidental
facilities for the convenience of occupants;

(xiv) Dams and reservoirs;

(xv) Ground water replenishment works, including,
but not limited to, diversion dams, percolation beds, spread-
ing grounds and injection wells; provided, however, that
desiltation facilities are expressly permitted to be built
and maintained upon the Affected Land;

(xvi) Accessory buildings, other than as may be spe-
cifically allowed hereinabove, and uses customarily inciden-
tal to any of the above uses, including, but not limited to:

(A) The boarding and lodging of farm or other
employees;

(BY Construction and maintenance of living
quarters for farm or other employees with or without
their immediate families;

(C) Lighted signs, commercial signs or
unlighted signs, single-faced or double-faced exceeding
12 squaré feet in area for each face;

(xvii) Any other use similar in character to the
uses, including accessory uses, enumerated in this section
and inconsistent with the purpose and intent of this deed
restriction.

5. (a) Grantee or its successors shall permit no use of
the Affected Land in violation of the provisions hereof. 1In the
event any use is contemplated which is not specifically permitted
by the terms of this document, such use shall not be allowed
without Grantee having first obtained Grantor's (or Grantor's
successors') written consent thereto. Grantor or 1ts successors
shall not unreasonably withhold such consent. If Grantor or its
successors disapprove a contemplated use, such disapproval shall
be in writing and shall specify, with reasonable particularity,
the reason(s) for such disapproval. If Grantor or its successors
fail either to so approve or disapprove such contemplated use
within thirty (30) days after the same have been submitted to
Grantor or its successors, it shall be conclusively presumed that
Grantor or its successors have approved such use. Such sub-
mission shall be deemed effective if Grantee submits its written
request for consent to Grantor, or its corporate successors, and
any homeowners associations in the Benefited Land area and posts
signs describing such proposed use in at least twenty {(20) loca-
tions reasonably calculated to give adequate notice of such pro-
posed use to all of Grantor's successors. '

{b) Grantor and Grantee agree that in the event of a
dispute between them or their successors with respect to whether
Grantor or its successors have unreasonably withheld their appro-
val of a contemplated use submitted in accordance with the fore-
going, they shall submit any such dispute to arbitration in
accordance with the following provisions:

(i} Within fifteen (15) days after the written
demand by either of the parties for arbitration, each of the



parties shall choose an arbitrator and give the other written
notice of such choice, or in case of the failure of either
party so to do, the other party shall have the right to
appoint an arbitrator to represent the defaulting party. The
two arbitrators thus appointed (in either manner) shall
select and appoint in writing a third arbitrator and give
written notice thereof to Grantor and Grantee or their suc-
cessors, or if within ten (10) days after the appointment of
said second arbitrator, the two arbitrators shall fail to
appoint a third, then either party shall have the right to
make application to the Superior Court of San Diego County to
appoint such third arbitrator.

(ii) The three arbitrators so appointed (in either
manner) shall promptly fix a convenient time and place for
hearing the matter to be arbitrated and shall give written
notice thereof to each party at least ten (10) days prior to
the date so fixed. The hearing date shall be set for not
more than sixty (60) days from the date of the demand for
arbiration unless it is necessary to apply to the Superior
Court for appointment of a third arbitrator. In such latter
event, the hearing date shall be set for not more than thirty
(30) days after the date such third arbitrator is so
appointed. The arbitrators shall, within ten (10) business
days after the hearing, render their decision with respect to
whether Grantor or its successors have unreasonably withheld
their approval of a contemplated use submitted to them.

(iii) The decision or award of the majority of the
arbitrators shall be final and nonappealable except that upon
the satisfaction of the conditions set forth in Section
1286.4 of the California Code of Civil Procedure, the deci-
sion or award of the majority of the arbitrators may be
vacated upon the grounds set forth in Section 1286.2 of said
Code of Civil Procedure. Further, any decision or award of
the majority of the arbitrators may, upon satisfaction of the
conditions set forth in Section 1286.8 of the Code of Civil
Procedure, be corrected in accordance with the provisions of
Section 1286.6 of said Code of Civil Procedure.

(iv) If two of the three arbitrators first
appointed as aforesaid shall fail to reach an agreement in
the determination of the matter in question, the same shall
be decided by three new arbitrators, who shall be appointed
and shall proceed in the same manner and within the same time
frame, as hereinabove set forth, and said process shall be
repeated until a decision is finally reached by two of the
three arbitrators selected. :

(v) Each party shall pay the costs and fees of the
arbitrator chosen by such party and shall pay one-half of
such costs and fees of the third arbitrator.

(c) Neither Grantor nor its successors shall be liable

in damages to anyone on whose behalf a contemplated use is sub-
mitted for approval. Every person who submits a contemplated use
for approval, either directly or through Grantee, agrees that

he, she or it will not bring any action or suit against Grantor
or its successors to recover any such damages.

6. Notwithstanding any other provision hereof, for a periéd

of ten (10) years following the date of execution of this Grant
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Deed, Grantor, or its successors, shall have the right to acquire
easements from Grantee, at no cost, for utilities and public
right of way required by governmental agencies, including
Grantee, to serve the Benefited Land.

7. Notwithstanding any other provision hereof, Grantee
shall have the right to establish underground utility easements
upon the Affected Land provided said easements do not adversely
affect or interfere with Open Space or Golf Course activities
conducted on the Country Club portion of the deeded property.

8. Notwithstanding any other provision hereof, Grantor
reserves the right to relocate all or a portion of Via de la
Valle upon the Affected Land upon the request of Grantee's City
Engineer.

9. Notwithstanding any other provision hereof, Grantor
reserves a water utility easement in gross, in, over, under and
across the Affected Land and the Benefited Land, to serve the
Country Club, for the purpose of importing water from public or
private sources to benefit the Country Club. However, in exer-
cising its rights under this provision, Grantor will not unrea-
sonably interfere with Grantee's use of, nor the open space
nature of, the Affected Land.

10. Notwithstanding any other provision hereof, Grantor
shall be permitted to build and maintain upon the Affected Land
no more than five (5) signs promoting and advertising Olympic
Games and/or Grantor's real property development upon the
Benefited Land and the Country Club portion of the deeded prop-
erty. The locations, style and design of such signs shall be at
Grantor's sole discretion, subject to appllcable City ordinances,
as shall the perlod of time during which such signs, or any of
them, shall remain erected. In no event, however, shall any such
signs remain erected after ten (10) years from the date of execu-
tion of this Grant Deed.

11. Monetary damages for the breach of the covenants con-
tained herein are declared to be inadequate and Grantee or its
successors may be enjoined by any court of competent jurisdiction
from commencing or proceeding with the construction of any
improvements to, or permitting any use upon, the Affected Land
which are in violation of the covenants set forth herein, or, if
an improvement is constructed, may be ordered by any court of
competent jurisdiction to remove such improvements.

12. Each successive owner, during its, his, her or their
ownership, of any portlon of the Affected Land, and each person
having any interest in the Affected land derlved through any such
owner, shall be bound hereby for the benefit of the Benefited
Land. Each successive owner, during its, his, her or their
ownership, of any portlon of the Benefited land, and each perscn
having any interest in the Benefited Lana derlved ‘through the
Grantor, shall be benefited by the covenants contained herein, it
being intended that the burden and benefit of the covenants shall

run with the land.

13. Any violation of the covenants herein contained shall be
deemed to be a continuing violation hereof and no delay in the
delivery of any notice of any violation hereof or in the enforce-
ment of any rights or the seeking of any remedies provided here-
under shall constitute, or be deemed to constitute, a waiver of
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the right to give such notice, enforce such right or seek such
remedy at any time after the occurrence of such violation.

14. Except in the event of arbitration in accordance with
Paragraph 5 above, if any owner(s) of the Affected Land or the
Benefited land commences litigation for the judicial interpre-
-tation, enforcement or rescission hereof, the prevailing party
shall be entitled to a judgment against the other for an amount
equal to reasonable attorney's fees and other costs incurred.

15. The covenants herein contained are for the benefit of
the Benefited Land and have been made with the intent of satis-
fying the requirements of Section 1468 of the California Civil

Code,

16. In the event any term, covenant, condition, provision or
agreement herein contained is held to be invalid, void or other-
wise unenforceable by any court of competent jurisdiction, the
invalidity of any such term, covenant, condition, provision or
agreement shall in no way affect the validity of any other term,
covenant, condition, provision or agreement herein contained.

17. So long as WATT INDUSTRIES/SAN DIEGO, INC., a California
corporation, its successors or assigns, or any partnership of
which WATT INDUSTRIES/SAN DIEGO, INC. is a partner, owns any por-
tion of the Benefited Land, and THE CITY OF SAN DIEGO, a munici-
pal corporation, owns any portion of the Affected Land, the
provisions contained within this Exhibit "B" to this Grant Deed
may be terminated or amended by an instrument in writing executed
by both and recorded in the Office of the County Recorder of San
Diego County, California, without the need for approval by any
other owner of any portion of the Benefited Land or the Affected
Land. The term "successors or assigns" as used in this Paragraph
only, shall mean the named corporation or any person or entity
hereafter acquiring all of the then existing assets of the same
by purchase, liquidation, merger or reorganization.

GRANTEE hereby accepts the above covenants, conditions and
restrictions teo this Grant Deed. These covenants, conditions and
restrictions shall terminate and be of no further force or effect
at 11:59 p.m. on December 31, 2044.

THE CITY OF SAN DIEGO

By
City Manager
APPROVED as to form and legality this day of ,
19__.
" JOHN W. WITT, City Attorney
By

Deputy
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The undersigned grantor{s) declare(s): .
Documentary transfer tax is $_..0ONE

————————

‘() computed on full value of property conveyed, or *

( ) Unincorporated area: ( ) City of

{ ) computed on full value less value of liens and encumbrances remaining at time of sale.

, and

DIEGO, INC.

8 co’rporation organized under the laws of the State of

FOR A VALUABLE CPNSIDERI\TION, receipt of which is hereby acknowledged,

WATT INDUSTRIES/SAN

California hereby GRANTS to’

THE CITY OF SAN DIEGO, a municipal corporation

the following described real property in the City of San’ Diego
County of San Diego , State of California:

See legal description of property granted hereby set
forth on Exhibit "A" attached hereto.and by this
reference made a part hereof. '

The covenants, conditions and restrictions set forth

on Exhibit "B" attached hereto are by this reference

made a part hereof. . : L
RESERVING THEREFROM, until December 31, 2044, as a mineral interest
and not as a royalty interest, all of the minerals of every kind, in-
cluding, but not, limited to, all oil, gas, hydrocarbons and associated
substances in, undexr or that may be extracted, produced and saved from
said real property but without the right of entry to the surface of
said real property or the top 500 feet of the subsurface of said real

such materials.

ment to be executed by its Vice

property for the purposes of exploring for, developing and removing

In Witness Whereof, said corporation has caused its corporate name and seal to be affixed hereto and this instru-

President and

thereunto duly authorized.
Dated: September 19, 1
STATE OF CALIFORNIA
counTy oF_3an Diego
on ___September 19, 1983

signed. & Notary Public in and for said Siate, personaily sppeared
§tephen C. Games

to me 1o ba the .Vice_
Robert Mincer

b ss

before me, the under-

. known

President, and

known to me to be

Asst. Secretaty of the Corporation that executed the
within Instrument. knawn to e to be the persons who executed the
within Instrument on behall of the Corporation therein named, end
acknowledged to me that such Corporation executed the within Instru

“ment pursuant to its by-laws or a resolution of Its beard of directors.

WITNESSKMN\T:jd official seal.
Signature Z A 2N g\ ,/ .r,/ zﬁ/
C -

Ry Pt

.>ecretary

WATT INDUSTRIES/SAN DIEGO, INC.

Vice

President

—

. Secretary

Assistant

A DIANE E THATCHER
S.1) NOTARY PUBLIC - CALIFORNIA

SAN DIEGO COUNTY
My comm. axpires OCT 23, 1984

e e

n o= Y

(This area for officlal notarial seal)

Escrow or Losn No

\\ Title Order No

MAIL TAX STATEMENTS AS DIRECTED ABOVE ,
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EXHIBIT "A" TO GRANT DEED

Lots 1, 2, 4,‘ 9 and 10 of Map No. /0730 of

FAIRBANKS COUNTRY CLUB NO. 1 filed in Fhe
Office of the County Recorder of San Diego

25 583
. T

County, on SEPTEMABEX

This is to cestily thnt the in-u::ea!t in teal property conveyed *

by this inscument 1o she City of Sun Dicgo, » municipal
cotporhtion, v hereby neeepted by the wndergigned olfices
on behull of (e City of San Diega, pursunnt 1o avuthority
conferced by Resolution No, LYBGBG, ndupied by the Council
ol i City of Son Diego on December I8, 1969, and the
Bromtee  consents  to gecordatiop  thercol by ~igs  duly

withusized officer. . 4
Dated _f_:&?_"z.L ly .“"
\l, ¥

ASSISTANT
AVTER RECORDING, MAIL, 1O CII'Y CLERK S

City Munaytr

£ - 259343
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EXHIBIT "B" TO GRANT DEED

BY THE CONVEYANCE AND ACCEPTANCE of this Grant Deed, WATT

. INDUSTRIES/SAN DIEGO, INC., a California corporation ("Grantor")-

and THE CITY OF SAN DIEGO, a municipal corperation ("Grantee"),
declare, covenant and agree as follows:

1, Grantor is the owner, owns an interest in or is a
partner of a partnership which is the owner  (or formerly was such
owner) of that certain real property located in the City of San

Diego, County of San Diego, California, more particularly
described as follows: :

Lots 1 through 18,'inclusive, of Parcel Map
No, 12638 filed in the Office of the County

Recorder of San Diego County on March 25,
1983

("Benefited Land").

2. Pursuant to that certain Percentage Lease between
Grantor and Grantee approved by San Diego City Council Resolution
No. R-257594 on December 6, 1982 ("Lease"), the real property
conveyed by this Grant Deed consists of (a) premises leased for
the purpose of constructing and maintaining a country club, golf

‘course and related activities, more particularly described as

follows:

Lot 2 of Map No. il730 of FAIRBANKS COUNTRY
CLUB NO. 1 filed In the Office of the County
Recorder of San Diego County on SEPT. 2Y | lct83

("Country Club"), and (b) real property contiguous to the Country
Club to be preserved and maintained as "Open Space" areas, more
particularly described as follows:

Lots 1, 4, 9 and 10 of Map No. | O%7 3D of
FAIRBANKS COUNTRY CLUB NO. 1 filed in the
Office of the County Recorder of San DRiego
County on SEPT. 29, gR3 .

The Open Space {s referred to herein as the "Affected Land", and,
pursuant to the Lease, is to be maintained by Grantor.

3. The Affected Land is presently designated open space and
as floodway zone, floodplain fringe zone and Agricultural zone
(A-1-1) by the City of San Diego Progress Guide and General Plan,
the Fairbanks Country Club Specific Plan and the City of San
Diego's zoning maps.

4, Grantee for and on behalf of itself, and on behalf of
each successive owner, during its, his, her or their ownership of
any portion of the Affected Land herein granted by Grantor to
Grantee, and each person having any interest in the Affected land
derived through any such owner, covenants, and agrees that it,
he, she or they:




{(a) Shall keep and preserve the Affected Land as Open
Space in a natural condition as near as possible, or may permit
it to be utilized for any or all of the following purposes and no
others:

(1) Agi\agrlcultural uses,relatlng to*theng'ow1ng,
harvesting, process§ing-or- selllng‘uﬁ_fleld or grain crops, ;)
fruit and vegetables; e e T

(ii) Passive non-commercial recreational uses
{(e.g., picnicking, walking, hiking, and similar activities),
and reasonable support facilities, including any restrooms
and parking facilities as may be reasonably required, for

such uses;

B e e LU
yoem Py

(iii) Acticg non-commercial Eecreatlonal uses not
involving large assemblages of people or automobiles, nor
involving the use of motor=driven machines or vehicles (e.g.,
equestrian act1v1t1es, jogging, frisbee, and similar
activities). '

(b} Shall, noﬁwithstanding any other provision hereof,
prevent any of the following purposes, uses and.activities from
being conducted upon the Affected Land:

(i) .Apiaries;
* (ii) "Aviaries;

(iii) Parking lots which are designated and intended
to serve facilities leocated on the Affected Land other than
as spe01f1cally allowed above;

(iv) Single-family dwellings;
(v} Churches, schools or day care facilities;
(vi) Public utility substations;

(vii) Raising, killing or dressing of livestock,
poultry, fowl, rabbits or any other animal;

(viii) Airways, taxiways and pads of heliports and
helistops;

(ix) Establishments or enterprises involving large
assemblages of pecple or automobiles, including, but not
limited to, recreational facilities publicly or privately
operated;

(x) Fairgrounds;

(xi) Natural resources development and utilization,
including, but not limited to, extracting, processing,
storing, selling and-distributing sand, gravel, rock, clay,
decomposed granite and scil, and the manufacturing, pro-
ducing, preocessing, storing, selling and distributing of
asphaltic concrete, Portland Cement concrete, concrete pro-
ducts and clay products;

(xii) Racetracks;
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(xiii) Travel trailer parks together with incidental
facilities for the convenience of occupants;

(xiv) Dams and reservoirs;

(xv) Ground water replenishment works, including,
but not limited to, diversion dams, percolation beds, spread-
ing grounds and injection wells; provided, however, that
desiltation facilities are expressly permitted to be built
and maintained upon the Affected Landg;

(xvi) Accessory buildings, other than as may be spe-
cifically allowed hereinabove, and uses customarily inciden-
tal to any of the above uses, including, but not limited to:

(A) The boarding and lodging of farm or other
employees;

(B) Construction and maintenance of living
guarters for farm or other employees wlth or without
their immediate families; .

(C) Lighted signs, commercial signs or
unlighted signs, single-faced or double-faced exceeding
12 square feet in area for each face;

(xvii) Any other use similar in character to the
uses, including accessory uses, enumerated in this section
and inconsistent with the purpose and intent of this deed
restriction.

5. (a) Grantee or 'its successors shall permit no use of
the Affected Land in violation of the provisions hereof. 1In the
event any use is contemplated which is not specifically permitted
by the terms of this document, such use shall not be allowed
without Grantee having first obtained Grantor's (or Grantor's’
successors') written consent thereto. Grantor or its successors
shall not unreasonably withhold such consent. If Grantor or its
successors disapprove a contemplated use, such disapproval shall
be in writing and shall specify, with reasonable particularity,
the reason(s} for such disapproval. If Grantor or its successors
fail either to so approve or disapprove such contemplated use '
within thirty (30) days after the same have been submitted to
Grantor or its successors, it shall be conclusively presumed that
Grantor or its successors have approved such use. Such sub-
mission shall be deemed effective if Grantee submits its written
request for consent to Grantor, or its corporate successors, and
any homeowners associations in the Benefited Land area and posts
signs describing such proposed use. in at least twenty (20) loca-
tions reasonably calculated to give adequate notice of such pro-
posed use to all of Grantor's successors.

(b} Grantor and Grantee agree that in the event of a
dispute between them or their successors with respect to whether
Grantor or its successors have unreascnably withheld their appro-
val of a contemplated use submitted in accordance with the fore-
going, they shall submit any such dispute to arbitration in
" accordance with the following provisions:

(i) Within fifteen (15) days after the written
demand by either of the parties for arbltratlon, each of the

A I N IR N A LT U LK Y I S AT U i Sl TP B T A FELIE R e A
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parties shall choose an arbitrator and give the other written
notice of such choice, or in case of the failure of either
party so to do, the other party shall have the right to
appoint an arbitrator to represent the defaulting party. ‘The
two arbitrators thus appeointed (in either manner) shall
select and appoint in writing a third arbitrator and give
written notice thereof to Grantor and Grantee or their suc-
cessors, or if within ten (10) days after the appointment of
said second arbitrator, the two arbitrators shall fail to
appoint a third, then either party shall have the right to
make application to the Superior Court of San Diego County to
appoint such third arbitrator.

(ii) The three arbitrators so appointed (in either
manner) shall promptly fix a convenient time and place for
hearing the matter to be arbitrated and shall give written
notice thereof to each party at least ten (10) days prior to
the date so fixed. The hearing date shall be set for not
more than sixty (60) days from the date of the demand for
arbiration unless it is necessary to apply to the Superior
Court for appointment of a third arbitrator. "In such latter
event, the hearing date shall be set for not more than thirty
(30) days after the date such third arbitrator is so
appeinted. The arbitrators shall, within ten (10) business
days after the hearing, render thELK decision with respect to
whether Grantor or its successors have unreasonably withheld
their approval of a contemplated use submitted to them.

i

(iii) The decision or award of the majority .of the
arbitrators shall be final and nonappealable except that upon
the satisfaction of the conditions set forth in Section
1286.4 of the California Code of Civil Procedure, the deci-
sion or award of the majority of the arbitrators may be
vacated upon the grounds set forth in Section 1286.2 of said
Code of Civil Procedure, Further, any decision or award of
the majority of the arbitrators may, upon satisfaction of the’
conditions set forth in Section 1286.8 of the Code of Civil
Procedure, be corrected in accordance with the provisions of
Section 1286.6 of said Code of Civil Procedure.

(iv) If two of the three arbitrators first
app01nted as aforesaid shall fail to reach an agreement in
the determination of the matter in question, the same shall
be decided by three new arbitrators, who shall be appointed
and shall proceed in the same manner and within the same time
frame, as hereinabove set forth, and said process shall be
repeated until a decision is finally reached by two of the
three arbitrators selected.

(v) Each party shall pay the costs and fees of the
arbitrator chosen by such party and shall pay one-half of
such costs and fees of the third arbitrator.

(c} Neither Grantor nor its successors shall be liable
in damages to anyone on whose behalf a contemplated use is sub-
mitted for approval. Every person who submits a contemplated use
for approval, either directly or through Grantee, agrees that
he, she or it will not bring any action or suit agalnst Grantor
or its successors to recover any such damages.

6. Notwithstanding any other provision hereof, for a period
of ten (10) years following the date of execution of this Grant
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Deed, Grantor, or its successors, shall have the right to acqulire
easements from Grantee, at no cost, for utilities and public
right of way required by governmental agencies, including
Grantee, to serve the Benefited Land.

: 7. Notwithstanding any other provision hereof, Grantee
shall have the right to establish underground utility easements
upon the Affected Land provided said easements do not adversely
affect or interfere with Open Space or Golf Course activities
conducted on the Country Club portion of the deeded property.

. B. Notwithstanding any other provision hereof, Grantor
- reserves the right to relocate all or a portion of Via de la

valle upon the Affected Land upon the request of Grantee's City
Engineer.

9, Notwithstanding any other provision hereof, Grantor
reserves a water utility easement in gross, in, over, under and
across the Affected Land and the Benefited Land, to serve the
Country Club, for the purpose of importing water f£rom public or
private sources to benefit the Country Club. However, in exer-
cising its rights under this provision, Grantor will not unrea-
sonably interfere with Grantee's use of, nor the open space
nature of, the Affected Land.

10. Notwithstanding any other provision hereof, Grantor
shall be permitted to build and maintain upon the Affected Land
no more than five (5) signs promoting and advertising Olympic
Games and/or Grantor's real property development upon the
‘Benefited Land and the Country Club portion of the deeded prop-
erty. The locations, style and design of such signs shall be at
Grantor's sole discretion, subject to applicable City ordinances,
as shall the period of time during which such signs, or any of
them, shall remain erected. 1In no event, however, shall any such
signs remain erected after ten (10) years from the date of execu-
tion of this Grant Deed.

11. Monetary damages for the breach of the covenants con-
tained herein are declared to be inadequate 'and Grantee or its
successors may be enjoined by any court of competent jurisdiction
from commencing or proceeding with the construction of any
improvements to, or permitting any use upon, the Affected Land
which are in violation of the covenants set forth herein, or, if
an improvement is constructed, may be ordered by any court of
competent jurisdiction to remove such improvements.

12. Each successive owner, during its, his, her or their
ownership, of any portion of the Affected Land, and each person
having any interest in the Affected iand derived through ‘any such
owner, shall be bound hereby for the benefit of the Benefited
Land. Each successive owner, during its, his, her or their
ownership, of any portion of the Benefited land, and each person
having any interest in the Benefited Land derived through the
Grantor, shall be benefited by the covenants contained herein, it
being intended that the burden and benefit of the covenants shall
run with the land. ‘

13. Any violation of the covenants herein contained shall be
deemed to be a continuing violation hereof and no delay in the
delivery of any notice of any violation hereof or in the enforce-
ment of any rights or the seekinyg of any remedies provided here-
under shall constitute, or be deemed to constitute, a waiver of
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the right to give such notice, enforce such right or seek such
remedy at any time after the occurrence of such violation.

14. Except in the event of arbitration in accordance with
Paragraph 5 above, if any owner(s) of the Affected Land or the
Benefited land commences litigation for the judicial interpre-
tation, enforcement or rescission hereof, the prevailing party
shall be entitled to a judgment against the other for an amount
equal to reasonable attorney's fees and other costs incurred.

15. The covenants herein contained are for the benefit of
the Benefited Land and have been made with the intent of satis-
fying the requirements of Section 1468 of the California Civil
Code. -

16. In the event any term, covenant, condition, provision or
agreement herein contained is held to be invalid, void or other-
wise unenforceable by any court of competent jurisdiction, the
invalidity of any such term, covenant, condition, provision or

y agreement shall in no way affect the validity of any other term,
covenant, condition, provision or agreement herein contained.

17. So long as WATT INDUSTRIES/SAN DIEGO, INC., a California
corporation, its successors or, assigns, or any partnership of
which WATT INDUSTRIES/SAN DIEGO, INC. is a partner, owns any por-
tion of the Benefited Land, and THE CITY OF SAN DIEGO, a munici-
pal corporation, owns any portion of the Affected Land, the
provisions.contained within this Exhibit "B" to this Grant Deed
may be terminated or amended by an instrument in writing executed
by both and recorded in the Office of the County Recorder of San
Diego County, California, without the need for approval by any
other owner of any portion of the Benefited Land or the Affected
Land. The term "successors or assigns" as used in this Paragraph
only, shall mean the named corporation or any person or entity
hereafter acquiring all of the then existing assets of the same
by purchase, liquidation, merger or reorganization.

GRANTEE hereby accepts the above covenants, conditions and
restrictions to this Grant Deed. These covenants, conditions and

restrictions shall terminate and be of no further force or effect
at 11:59 p.m. on December 31, 2044. ‘

THE CITY OF SAN DIEGO

BYCJ/LMWQIQW&

ASGISTANT TO THE City Manager

APPEOVED as to form and legality this LZ day of Sﬂ&u
19 ) '

L

JOHN W. WITT, City Attorney




