CONCESSION AGREEMENT

THIS CITY OF SAN DIEGO CONCESSION AGREEMENT ("Agreement") is entered
into by and between THE CITY OF SAN DIEGO, a California municipal corporation
("CITY"), and Pacific Beach Surf Shop, Inc. ("CONCESSIONAIRE"), to be effective
upon execution by the parties and approval by the San Diego City Attorney (“Effective
Date™), as follows:

1.

Incorporated Documents. This Agreement is created pursuant to the City of
San Diego REQUEST FOR PROPOSAL (“RFP”) for Surf Instruction
Concessions issued by the CITY on January 14, 2019, and
CONCESSIONAIRE’s proposal in response to the RFP, dated February 6,
2019. Attached and incorporated herein are the following documents: Exhibit
A: Map of Sites; Exhibit B: Operating Plan; Exhibit C: Lifeguard
Services Safety Requirements. Additional terms and conditions listed in the
RFP may also apply throughout the term of the Agreement.

Right to Enter. Subject to the terms and conditions of this Agreement, CITY .
hereby grants permission to CONCESSIONAIRE, its employees, agents and
contractors to operate Concessions within CITY beach sites (“Site(s)”)
designated by the CITY. The locations of the Sites included under this
Agreement are designated below.

Area/Beach Sites
Pacific Beach {#6 Santa Rita Street

Fs

Concessions at any of the above Sites may be terminated or changed for any
reason by CITY upon thirty (30) days written notice from CITY to
CONCESSIONAIRE. If CITY terminates a Concession at an existing Site and an
alternate Site is not available to CONCESSIONAIRE, a proportionate amount
of CONCESSIONAIRE’s Minimum Fee (as specified in Section 10.B.) may be
adjusted by CITY for the deleted Site.

Allowed Uses. This Agreement is granted to CONCESSIONAIRE for the sole
purpose of allowing CONCESSIONAIRE to operate surf instruction
school/camp and other incidental operations such as boogie boarding and stand
up paddle boarding (“Concessions”), serving the general public under the terms
and conditions of this Agreement. No solicitation or marketing is permitted on
City beaches. Renting or selling of beach equipment or other merchandise is
not allowed under this Agreement.

Maximum Days and Hours of Operation. Maximum hours of land-based
operations are 8:30 a.m. to 6:00 p.m. Water instruction is permitted from 9:00




a.m. to 5:00 p.m. All Concessions must be vacated by 6:00 p.m. daily. The
CITY reserves the right to change the days and/or hours of operation at its
discretion. Operations are permitted seven (7) days a week with the following
exceptions:

A. Under no circumstances are operations permitted on the following
City holidays: Independence Day, July 4.

B. Special Events. Unless otherwise authorized by the CITY,
CONCESSIONAIRE will not be allowed to operate Concessions within
certain areas of the Sites during days in which “Special Events,” as defined
in San Diego Municipal Code section 22,4003, are scheduled by CITY in
this area. CITY will give CONCESSIONAIRE fourteen (14) days advance
written notice of any such “Special Events.”

5. Competent Management. Throughout the term of this Agreement,
CONCESSIONAIRE will provide competent management of the Concessions and
the Sites for the permitted uses to the satisfaction of the CITY.
CONCESSIONAIRE covenants at all times to operate the Concession for the
above-specified purposes and diligently conduct the Concessions to maximize
£ross revenue.

6. Term. The term of this Agreement (“Term”) will be will be sixty (60) months,
commencing on the Effective Date. Agreement Year (“Agreement Year”) as used
in this Agreement means each of the five (5) consecutive twelve (12) month
periods beginning with the Effective Date. This Agreement may be terminated at
any time by either party upon thirty (30) days prior written notice to the other party.
Any written notice to this effect will be served in accordance with Section 47 of
this Agreement.

7. Holding Over. Any use of the Sites by CONCESSIONAIRE after the
expiration of this Agreement is not permitted without the written consent of
the CITY. Any such extensions will continue as month-to-month extenstons
of this Agreement. If CONCESSIONAIRE continues use of Sites after the
expiration or earlier termination of this Agreement without obtaining CITY
approval, such use shall neither constitute a renewal or extension of this
Agreement, nor give CONCESSIONAIRE any rights in or to the Sites. Any
holdover of the Term of the Agreement beyond sixty (60) months must be
approved by CITY.

8. Revocable License. This Agreement is not a lease. This Agreement is a license to
use CITY-owned property, and may be revoked by CITY, in its sole discretion.
CITY will not be obligated for any loss, financial or otherwise, which may be
incurred by CONCESSIONAIRE as a result of the termination or suspension of
this Agreement. CONCESSIONAIRE expressly watves any claim for expense or
loss which CONCESSIONAIRE might incur as a result of CITY’s termination or
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suspension of this Agreement or for the scheduling of any Special Events pursuant
to Section 4.B, that conflicts with or prohibits CONCESSIONAIRE’s use the Sites.

9. Special Provisions

A. Operating Plan. The Operating Plan for the proposed Agreement Year
submitted with the CONCESSIONAIRE’s response to the CITY’s RFP, will
be revised by CONCESSIONAIRE, if required by CITY to meet CITY’s
requirement for approval, and the final CITY approved Operating Plan will be
incorporated into this Agreement as Exhibit B: Operating Plan, attached
hereto. Within sixty (60) days prior to the beginning of the second
Agreement Year, and for every Agreement Year thereafter, the
CONCESSIONAIRE will provide the CITY with an Operating Plan for the
upcoming Agreement Year (twelve (12) calendar months) for the CITY’s
approval. All Operating Plans submitted to CITY should be consistent with
the format and content of the originally approved Operating Plan. CITY will
have the right to approve or disapprove the proposed plan. Once approved,
CONCESSIONAIRE will not make any changes to the plan without prior
written approval of CITY. At all times, the CONCESSIONAIRE will ensure
that all operations permitted under this Agreement comply with the Exhibit

C: Lifeguard Services Safety Requirements, attached hereto.

B. Exclusiveness of Agreement and Unauthorized Vending. In addition to
Special Events described in Section 4.B., CITY may, during the term of this
Agreement, enter into Agreements with other CONCESSIONAIRE's to
provide related Concessions during times not scheduled for operations in the
approved Operating Plan at the Sites permitted in this Agreement. However,
CITY, by granting this Agreement to CONCESSIONAIRE, makes no
warranty that the Sites will be free of unauthorized vending or that any
specific level of police or lifeguard enforcement against such activities will be
maintained.

C. Concession Sites. On each Site included in this Agreement,
CONCESSIONAIRE will erect no improvements except either: 1) one (1)
shade structure no greater than twenty (20) feet long by twenty (20) feet wide;
2) no more than two (2) shadestructures each no greater than ten (10) feet long
by ten (10) feet wide in size; or 3) any shade structure, in the opinion of the
CITY, needed to adequately serve the public. CITY reserves the right to
require the CONCESSIONAIRE to modify the dimensions of the structure.
The Sites must show the approved Concession sign at all times during normal
operating hours. The Sites must be designed and maintained so as to present a
neat and attractive appearance to the satisfaction of the CITY, Any items or
improvements brought on the Sites by CONCESSIONAIRE must be approved
by CITY and will not remain on location after permitted hours of operation,
unless prior written approval of CITY is obtained. If in the opinion of CITY,
the number of Sites within any Concession covered under this Agreement at
any time falls short of or exceeds the number of Sites needed to adequately
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serve the public, CONCESSIONAIRE will, upon receipt of notice from CITY,
adjust the number of Sites to the number specified by CITY. City will not be
liable to CONCESSIONAIRE in any way for such adjustments. :
CONCESSIONAIRE will operate no more and no fewer than the Sites
designated in this Agreement unless CITY decides to change the number of
Sites.

D. No Improvements. No improvements, trade fixtures, structures, and
installations or additions to the Sites are allowed to be installed by
CONCESSIONAIRE. All personal property remaining on the Sites after
expiration or termination will become the property of CITY.

E. Maintenance of Sites. CONCESSIONAIRE agrees not to commit or allow to
be committed any waste or injury or any public or private nuisance, to keep
the Sites clean and clear of refuse and obstructions, and to dispose of all
garbage, trash, and rubbish in or about said Sites to the satisfaction of CITY
and at CONCESSIONAIRE’s sole cost. All Sites must be cleaned up daily by
CONCESSIONAIRE or more often, as required.

F. Standard of Employees. CONCESSIONAIRE and its employees will at all
. times conduct themselves and the operation of the Concessions in a
respectable and
courteous manner. CONCESSIONAIRE will thoroughly train its employees in
their duties and will regularly monitor its employees to ensure that they behave in
a courteous manner, do not disturb the quiet enjoyment of other beach users, and
otherwise comply with all requirements of this Agreement.

10. Fees. CONCESSIONAIRE is required to pay to CITY, on a monthly basis, the
greater of either the Percentage Fee (“Percentage Fee”) or the Minimum Fee
(“Minimum Fee”), as described below. In the event that the combined total amount
of fees paid by CONCESSIONAIRE during any Agreement Year equals or exceeds
the annual Minimum Fee for that Agreement Year, then CONCESSIONAIRE will
only pay the Percentage Fee each subsequent month until either a new Agreement
Year begins or this Agreement ends.

A. Percentage Fees. Percentage Fees will consist of sixteen percent (16.00%) of
the gross income resulting from the Concession operations permitted under
this Agreement during each month of an Agreement Year. The CITY, in its
sole discretion, may approve another percentage rate or minimum rate for
each other incidental service or operation supplementary to the permitted
uses stated in Section 3, as may be approved in writing by the CITY prior to
the commencement of any additional service or operation. However, any
activity conducted on the Sites without the prior written approval of the
CITY will be subject to the requirements of Section 10.E.

B. Minimum Fee. The annual Minimum Fee established for the first
Agreement Year following the Effective Date is $26,455.47, which is
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$2,204.62 on a monthly installment basis. The monthly Minimum Fee is to
be paid in monthly installments on or before the day of the calendar month
when the Percentage Fee is due pursuant to Section 10.J.

. Minimum Fee Adjustment. Effective at the beginning of the first day of the
third and fifth Agreement Years of this Agreement (“Adjustment Date”), the
annual Minimum Fee will be set at eighty percent (80.00%) of the annual
average of the Total Fees Paid under this Agreement for the two (2)
Agreement Years immediately preceding the Adjustment date. The annual

- average of the Total Fees Paid will then be divided by twelve (12) to -
establish the new monthly Minimum Fee. It is recognized that the
adjustments will be calculated by the CITY upon completion of payments
due for the preceding years in order to determine the amount of the Minimum
Fee. Until such calculations are completed, CONCESSIONAIRE will
continue paying the monthly Minimum Fee at the current rate. Any
additional fees determined by the adjustment to be due for the months
previously paid at the prior rate will be paid to the CITY within thirty (30)
days following written notice provided pursuant to Section 47 of the
Agreement. In no event will the Minimum Fee Adjustment result in a
decrease in the Minimum Fee requirement in effect immediately prior to the
Adjustment Date. In the event that the Total Fees Paid prior to the
Adjustment Date do not exceed the current annual Minimum Fee, the annual
Minimum Fee will be increased to one-hundred five percent (105.00%) of
the annual Minimum Fee most recently in effect.

. Delinquent Concession Fee. If CONCESSIONAIRE fails to pay any fees
when due, CONCESSIONAIRE will pay the delinquent fee plus a late fee
equal to five percent (5%) of the delinquent fee. If fees remain unpaid more
than fifteen (15) days past the due date, the late fee will be increased to ten
percent (10%) of the delinquent fee, which CONCESSIONAIRE will pay in
addition to delinquent fee. The parties agree that such late fees are
appropriate to compensate the CITY for loss resulting from delinquent fees,
including lost interest opportunities, legal costs, and the cost of servicing the -
delinquent account.

E. Unauthorized Use Charge. CONCESSIONAIRE will pay to CITY, as an

additional fee, an unauthorized use charge equal to hundred percent (100%)
of the Gross Revenue (as defined in Section 10.F.) received from any service
or use of the Site by CONCESSIONAIRE that is not allowed under this
Agreement. Such payment is subject to the due date provided in the
Agreement for fee payments and the provisions for delinquent or unpaid fees.
Neither the existence of such an unauthorized use chargce nor the payment of
such charge, or any part of it, will constitute an authorization of an
unauthorized use, and will not be waiver of any of the CITY s rights under
the Agreement.
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F. Gross Revenue. (“Gross Revenue™) as used in this Agreement, will include
all income resulting from the Concession operations whether received or to
become due; provided, however, that Gross Revenue will not include
federal, state, or municipal taxes collected from the CONCESSIONAIRE
(regardless of whether the amount is stated to the consumer as a separate
charge) and paid over periodically by CONCESSIONAIRE to a
governmental agency accompanied by a tax return or statement as required
by law. Gross Revenue includes all revenue received by
CONCESSIONAIRE from internet sales (for example, if using a website
such as Groupon, Gross Revenue would include all payment received by
CONCESSIONAIRE from a Groupon sale). Possessory interest taxes or
other property taxes will not be deducted by CONCESSIONAIRE in
computing Gross Revenue. Gross Revenues will not include refund of
deposits. The amount of taxes and refunds will be clearly shown on the
books and records of CONCESSIONAIRE. The Percentage Fee will be
calculated and paid by CONCESSIONAIRE on the basis of Gross Revenue
whether the income is received by CONCESSIONAIRE or by any of
CONCESSIONAIRE's agents, employees, permittees, or representatives,
and all Gross Revenue received by any of CONCESSIONAIRE’s agents,
employees, permittees, representatives, or other party as a result of
occupancy or operation of the Site will be regarded as Gross Revenue of
CONCESSIONAIRE for the purpose of calculating the Percentage Fee
required to be paid by CONCESSIONAIRE to CITY, except as may be
otherwise specified by this Agreement.

G. Payment Procedure. CONCESSIONAIRE will provide CITY with a correct
income statement for the Sites operated by CONCESSIONAIRE together
with a payment of fees on all applicable Gross Receipts in a form selected by
CITY. This income statement will be due to CITY by the end of the calendar
month immediately following the month for which the income statement was
generated. The income statement will be signed by CONCESSIONAIRE
and its authorized agent attesting to the accuracy of the income statement.
Each statement will include:

i Total Gross Receipts for the subject month itemized as to
business categories for which the separate Percentage Fee is
established.

ii.  The amount of the Percentage Fee due to CITY and the manner in
which such Percentage Fee was computed and totaled.

ili. The accumulated total of all fees previously paid to CITY for the
current Agreement Year.

iv. Payments in the greater of the two following amounts: The monthly
Minimum Fee or the total Percentage Fee due CITY computed as
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described in Sections 10.B and 10.A.

H. Inspection Of Records.

i

il.

iii.

Records. CONCESSIONAIRE will at all times during the Term keep
or cause to be kept true and complete books, records, and accounts of
all financial transactions in the operation of all business activities
conducted upon and financial transactions resulting from the use of the
Site. The records will be supported by source documents such as sales
slips, daily cash register tapes, purchase invoices, tour lists, or other
documents as necessary to allow CITY to easily determine the Gross
Revenue. Any retail sales or charges will be recorded by means of cash
registers or other comparable devices which display to the customer
the amount of the transaction and automatically issue a receipt. The
registers will be equipped with devices that lock in sales totals and
other transaction numbers and sales details that are not resettable.
Totals registered will be read and recorded at the beginning and end of
each business day. Regarding admission charges or concession fees,
CONCESSIONAIRE will issue serially numbered tickets for such
admission or Concession fees and will keep an adequate record of such
tickets, as well as a record of unissued tickets. All retail sales and
charges may be recorded by a system other than cash registers of other
comparable devices provided such a system is approved by the CITY.

Financial Statements. Within sixty (60) days after the end of the each
Agreement Year, CONCESSIONAIRE will at its sole cost and
expense, submit to CITY a statement in which the total Gross
Receipts and the corresponding amounts of Percentage Fees paid to
CITY for the previous Agreement Year are classified according to
the categories of business established for any Percentage Fees and
Jor any other business conducted on or from the Site. The statement
will be signed by CONCESSIONAIRE and a duly authorized
financial representative of CONCESSIONAIRE attesting to the
accuracy thereof, which will be legally binding upon
CONCESSIONAIRE.

Right to Inspect. All of CONCESSIONAIRE’s books of account,
records, and supporting documentation, as described under Section
10.H.i, will be kept for at least five (5) years and made available to
CITY in one location within the City of San Diego. These books and
records must be maintained separately from all other accounts not
relating to the Site. The CITY, at its discretion, will have the right to
inspect and audit the business of CONCESSIONAIRE, its agents,
representatives and permittees operating on, and in connection with,
the Site as necessary and appropriate for CITY to determine the
amounts of concession fees due CITY in compliance with the
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requirements of this Agreement. At CITY’s request,
CONCESSIONAIRE will promptly provide, at CONCESSIONAIRE’s
expense, any necessary data to enable CITY to fully comply will all
requirements of the state and federal government for Agreement
information or reports concerning the Concessions. Such data will
include, if required, a detailed breakdown of CONCESSIONAIRE’s
receipts and expenses.

“iv.  Audit Cost. The full cost of the CITY’s audit(s) will be borne by
CITY unless one or both of the following conditions exists, in
which case CONCESSIONAIRE agrees to pay CITY’s cost of
audit(s):

a)  The audit(s) reveal an underpayment by CONCESSIONAIRE
‘ to the CITY of more than five percent (5.00%) on an annual
basis for any Agreement Year or more than $5,000, whichever
is less, between the Total Fees Paid as reported and paid by
CONCESSIONAIRE pursuant to this Agreement and
Concession fees owed as determined by the audit(s).

b) CONCESSIONAIRE has failed to properly maintain
complete and true books, records, accounts, and supporting
documents in strict accordance with this section.

v. Any fee deficiency determined by the audit will be considered a
delinquent fee, subject to all penalties and remedies provided to
CITY for delinquent Concession fees under Section 10.D. CITY
will credit any overpayment by CONCESSIONAIRE determined
by the audit, without interest, against future fees due under this
Agreement. If no future fees are due under this Agreement, CITY
will refund CONCESSIONAIRE any overpayment determined by
the audit, without interest, within sixty (60) days after CITY’s
certification of the audit.

Default. CONCESSIONAIRE'’s failure to keep complete and accurate
records by means of double-entry bookkeeping and failure to make them
available for CITY inspection is, like all other failures to comply with
covenants of this Agreement, a material breach of this Agreement and
good cause for termination.

Time and Place of Payment. Payments are due on or before the last day of the
calendar month following the calendar month in which the Gross Revenue
subject to the Percentage Fee was earned. Checks will be made payable to the
City Treasurer and mailed to the Office of the City Treasurer, City of San
Diego, P.O. Box 129030, San Diego, California 92112-9030, or delivered to
the Office of the City Treasurer, Civic Center Plaza, 1200 Third Avenue, First
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Floor, San Diego, California. The place and time of payment may be changed
by CITY upon thirty (30) days prior written notice to CONCESSIONAIRE.
Mailed payments will be deemed paid upon the date such payment is
postmarked by the postal authorities. If any such postmark isillegible, the
payment will be deemed paid upon actual receipt by the City Treasurer.
CONCESSIONAIRE assumes all risk of loss and responsibility for late
payment charges if payments are made by mail.

K. Security Deposit. The CONCESSIONAIRE will deliver to CITY with the
executed copies of this Agreement, a good faith deposit in the amount of five
thousand dollars ($5,000.00) in the form of a cashier’s or certified check. All
or any portion of the principal sum of the security deposit will be available
unconditionally to CITY for payment of delinquent fees, for correcting any
default or breach of this Agreement by CONCESSIONAIRE,
CONCESSIONAIRE's successors or assignees, or for payment of expenses
incurred by CITY as a result of CONCESSIONAIRE’s failure to faithfully
perform all terms, covenants, and conditions of this Agreement. If at the end
of the term of this Agreement, CONCESSIONAIRE has performed all of the
provisions of the Agreement, the deposit or any remaining balance will be
returned to the CONCESSIONAIRE without interest. The security deposit
may be increased by CITY proportionate to any increase in the Minimum
Fee. CONCESSIONAIRE will maintain this security deposit throughout
the Term of this Agreement. Notwithstanding any other provision of this
Agreement, if CONCESSIONAIRE fails or refuses to deposit or maintain
a security deposit as required by this Agreement, CITY may terminate this
Agreement immediately upon such breach. Upon such termination,
CONCESSIONAIRE will immediately cease its use of the Sites and
commence and diligently pursue the removal of its property from the Sites.

i.  Utilization. If CITY utilizes all or any portion of the security
deposit, upon ten (10) days prior written notice,
CONCESSIONAIRE will reimburse the security deposit to the
full required amount. :

ii.  Increase. Upon thirty (30) days prior written notice by CITY,
CONCESSIONAIRE will deliver to CITY additional funds as
CITY may, in its sole determination, require to adequately secure
CONCESSIONAIRE’S obligations under this Agreement. -

iii. Return. Provided CONCESSIONAIRE is not in breach or default
of this Agreement, CITY will return the security deposit, or any
balance thereof, to CONCESSIONAIRE within sixty (60) days
after the expiration or termination of this Agreement.

11. CITY’S Consent, Discretion. Whenever required under this Agreement, CITY’s
consent or approval will mean the written consent or approval of the CITY, unless

Page 90of 25



otherwise expressly provided. CITY’s discretionary acts hereunder will be made in
the CITY s sole and absolute discretion, unless otherwise expressly provided.

12. Acceptance of Sites. CONCESSIONAIRE represents and warrants that it has
independently inspected the Sites and made all tests, investigations, and
observations necessary to satisfy itself of the condition of the Sites.
CONCESSIONAIRE agrees it is relying solely on its independent inspection,
tests, investigations, and observations in entering into this Agreement.
CONCESSIONAIRE further acknowledges that the Sites are in the condition
called for by this Agreement, that CITY has performed all work, if any, related to
the Sites and required by this Agreement, and that CONCESSIONAIRE will hold
CITY harmless for any defects, whether apparent or latent, in the Sites, including
without limitation the presence of any hazardous substances.

13. Maintenance of the Sites. CONCESSIONAIRE will, at CONCESSIONAIRE’s
sole cost and expense and to CITY s satisfaction, maintain the Sites in a decent,
safe, healthy and sanitary condition at all times during the Term.

14. Standard of Conduct. CONCESSIONAIRE and its employees will at all times
conduct themselves and the operations on the Sites in a respectable and courteous
manner.

15. Inspection. CITY may, at all times, enter and inspect the Sites.

16. Insurance. CONCESSIONAIRE will obtain and maintain throughout the Term of
this Agreement, at its sole cost and expense, all insurance required by this
Agreement. CONCESSIONAIRE's liabilities under this Agreement, including
without limitation CONCESSIONAIRE’s indemnity obligations, will not be deemed
limited in any way to the insurance coverage required herein. CONCESSIONAIRE’s
maintenance of the required insurance coverage is a material consideration for this
Agreement. Notwithstanding any provision of this Agreement to the contrary, if
CONCESSIONAIRE fails to maintain or renew the insurance coverage required
herein, or fails to deliver evidence of same to CITY, CONCESSIONAIRE will be in
default of this Agreement. CONCESSIONAIRE will not modify any policy or
endorsement thereto which increases CITY's exposure to loss. CONCESSIONAIRE
will obtain and deliver to CITY’s Real Estate Assets Department a current certificate
of insurance and relevant endorsements for the following insurance, which will be
subject to CITY’s written approval thereof:

A. Commercial General Liability Insurance (“CGL”) written on an ISO
Occurrence form CG 00 01 07 98 or an equivalent form providing coverage at
least as broad which will cover liability arising from any and all personal
injury, including death, and property damage with limits of at least Two
Million Dollars ($2,000,000) per occurrence, subject to an annual aggregate of
at least Four Million Dollars ($4,000,000). There will be no endorsement or
modification of the CGL limiting the scope of coverage for either insured vs.
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insured claims or contractual liability. All defense costs will be outside the
limits of the policy.

. Commercial Automobile Liability Insurance, providing coverage for all
bodily injury, including death, and property damage on an ISO form CA 00 01
12 90 or a later version of such form or an equivalent form providing coverage
at least as broad for a combined single limit of at least One Million Dollars
($1,000,000) per occurrence. Such insurance will cover liability arising out of
any vehicle (including owned, hired, and non-owned vehicles) operated in
performing any and all work pursuant to this Agreement.

. Workers’ Compensation Insurance, as required by applicable laws, for all of
CONCESSIONAIRE’s employees who are subject to this Agreement, with
employers’ liability coverage with a limit of at least One Million Dollars
($1,000,000), and an endorsement that the insurer waives the right of
subrogation against The City of San Diego and its elected officials, officers,
employees, representatives and agents. ‘

. Liability Insurance for all bodily injury and property damage, with a limit
of at least One Million Dollars ($1,000,000) per occurrence subject to an
annual aggregate of Two Million Dollars ($2,000,000). Such insurance will
cover liability arising out of any vehicle (including owned, hired, and non-
hired vehicles) operated in performing any and all Concessions or other
services pursuant to this Agreement. Coverage will be written on ISO form
CA 0001 12 90, or a later version of this form, or an equivalent form
providing equivalent liability coverage.

. Additional Insureds. To the fullest extent allowed by law, including without
limitation California Insurance Code section 11580.04, each policy must be
endorsed to include as insureds “The City of San Diego and its elected
officials, officers. employees, representatives and agents” with respect to
liability arising out of: (a) ongoing operations performed by
CONCESSIONAIRE or on CONCESSIONAIRE’s behalf; (b)
CONCESSIONAIRE’s products; (¢) CONCESSIONAIRE'’s work, including
without limitation CONCESSIONAIRE’s completed operations performed by
CONCESSIONAIRE or on CONCESSIONAIRE’s behalf; or (d) the Site.

. Primary & Non-Contributory. Each policy must be endorsed to provide that

the insurance afforded by Commercial General Liability policies is primary to
any insurance or self-insurance of The City of San Diego and its elected

officials, officers, employees, representatives and agents as respects
operations of the named insured. Any insurance maintained by The City of

San Diego and its elected officials, officers, employees, representatives and
agents will be in excess of CONCESSIONAIRE’s insurance and will not

contribute to it.
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G. Severability of Interest. Each policy must be endorsed to provide that
CONCESSIONAIRE's insurance will apply separately to each insured against

whom claim is made or suit is bought, except with respect to the limits of the
insurer’s liability and will provide cross-liability coverage.

H. Qualified Insurer(s). Except for the State Compensation Insurance Fund, all
insurance required by this Agreement will only be carried by insurance
companies with a rating of at least “A-, VI” by A.M. Best Company that are
authorized by the California Insurance Commissioner to do business in the
State of California, and that have been approved by CITY. CITY may accept
insurance provided by non-admitted, “surplus lines” carriers only if the carrier
is authorized to do business in the State of California and is included on the
List of Eligible Surplus Lines Insurers (i.e., the LESLI list). All policies of
insurance carried by non-admitted carriers will be subject to all of the
requirements for policies of insurance provided by admitted carriers described
herein. Each insurer will be subject to CITY’s approval in each instance.

I. Deductibles/Retentions. All deductibles and self-insured retentions on any
- insurance policy are the sole responsibility of CONCESSIONAIRE and must
be disclosed and acceptable to CITY at the time evidence of insurance is
provided. :

J. Continuity of Coverage. All policies will be in effect on or before the first
day of the Term, except "course of construction fire insurance" will be in
force on commencement of all authorized construction, and full applicable fire-
insurance coverage will be effective upon completion of each insurable
improvement. The policies will be kept in force for the duration of the Term.

At least thirty (30) days prior to the expiration of each insurance policy,
CONCESSIONAIRE will furnish a certificate(s) showing that a new or
extended policy has been obtained which meets the requirements of this
Agreement. CONCESSIONAIRE will provide proof of continuing insurance

at least annually during the Term and otherwise upon CITY’s request. If
insurance lapses or is discontinued for any reason, CONCESSIONAIRE will

immediately notify CITY and will immediately obtain replacement insurance
as soon as possible.

K. Modification. To assure protection from and against the kind and extent of
risk existing with the Allowed Uses, CITY, at its reasonable discretion, may
require the revision of amounts and coverage at any time by giving
CONCESSIONAIRE thirty (30) days prior written notice.
CONCESSIONAIRE will also obtain any additional insurance required by
CITY for new improvements, changed circumstances, or CITY’s reasonable
re-evaluation of risk levels related to the Allowed Uses.

L. Accident Rgponé. CONCESSIONAIRE will immediately report to CITY any
accident causing property damage or injury to persons on the Site or otherwise

Page 12 of 25



related to the Allowed Uses. Such report will contain the names and
addresses of the involved parties, a statement of the circumstances, the date
and hour of the accident, the names and addresses of any witnesses, and other
pertinent information.

M. Causes of Loss - Special Form Property Insurance. CONCESSIONAIRE will
obtain and maintain, at its sole cost, Causes of Loss - Special Form Property
Insurance on all of CONCESSIONAIRE’s insurable property related to the
Allowed Uses of the Site under this Agreement or the Site in an amount to
cover 100 percent (100%) of the replacement cost. CONCESSIONAIRE will
deliver a certificate of such insurance to CITY s Real Estate Assets
Department

17. Indemnification. CONCESSIONAIRE will defend, indemnify, and hold City and
its elected officials, officers, employees, representatives, and agents harmless
from and against any and all claims asserted or liability established for damages or
injuries to any person or property, including injury to CONCESSIONAIRE’s
officers, employees, invitees, guests, agents, or contractors, which arise out of or
are in any manner directly or indirectly connected with this Agreement or
CONCESSIONAIRE’s occupancy, use, development, maintenance, restoration, or
improvement of the Sites, and all expenses of investigating and defending against
same, including without limitation attorneys’ fees and costs; provided, however,
that CONCESSIONAIRE's duty to indemnify and hold City harmless will not
include any established liability arising from the sole negligence or willful
misconduct of City and its elected officials, officers, employees, representatives,
and agents. City may, at its own discretion, conduct the defense, or participate in
the defense, of any claim related in any way to this indemnification. If City elects
to conduct its own defense, participate in its own defense, or obtain independent
legal counsel in defense of any claim related to this indemnification,
CONCESSIONAIRE will pay the City for all costs related thereto, including,
without limitation, reasonable attorneys’ fees and costs.

18. Nondiscrimination. This Agreement is made and accepted upon and subject to the
covenant and condition, which will run with the land, that CONCESSIONAIRE or
any person claiming under or through CONCESSIONAIRE will not establish or
allow any discrimination against or segregation of any person or group of persons
on account of race, color, religion, gender, gender identity, gender expression,
disability, sexual orientation, marital status, national origin, ancestry, familial status
or source of income in the possession, use or occupancy of the Sites or in the
selection, location, number, use or occupancy of tenants, subtenants or vendees in
the Sites.

19. Local Business and Employment. CONCESSIONAIRE acknowledges that CITY
seeks to promote employment and business opportunities for local residents and
firms in all CITY contracts. CONCESSIONAIRE will, to the extent legally
possible, solicit applications for employment, and bids and proposals for
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subcontracts, for work associated with this Agreement from local residents and
firms as opportunities occur. CONCESSIONAIRE agrees to hire qualified local
residents and firms whenever feasible.

20. Drug-free Workplace. CONCESSIONAIRE will be required to abide by the
omnibus drug legislation passed by Congress on November 18, 1988, by adopting
and enforcing a policy to maintain a drug-free workplace by doing all of the
following:

A. Publish a statement notifying employees that the unlawful
manufacture, distribution, dispensation, possession or use of
controlled substances are prohibited on the Sites and specifying the
actions that will be taken against employees for violations of the
prohibition; and

B. Establish a drug-free awareness program to inform employees about all
of the following:

i.  The dangers of drug abuse in the workplace;

ii. =~ CONCESSIONAIRE'S policy of maintaining a drug-free
workplace;

iii. Any available drug counseling, rehabilitation, and employees
assistance programs; and

iv. Penalties that may be imposed upon employees for drug abuse
violations.

21. Accessibility Compliance. CONCESSIONAIRE will, as applicable to the Sites and
CONCESSIONAIRE's possession, use, and occupancy of the Sites, comply with
all accessibility requirements under California Government Code sections 11135-
11139.5; Title 24 of the California Code of Regulations; the Federal Rehabilitation
Act of 1973, Section 504, Title V; the Americans with Disabilities Act.of 1990
(ADA); and all other applicable state and federal laws, rules, and regulations of
competent governmental authority protecting the rights of individuals with
disabilities. When a conflict exists between any federal or state accessibility
requirements, CONCESSIONAIRE will follow the most restrictive accessibility
requirement (i.e., that which provides the most access). CONCESSIONAIRE’s
compliance will include without limitation the following:

A. CONCESSIONAIRE will not discriminate against qualified individuals with
disabilities in any aspects of employment, including recruitment, hiring,
promotions, conditions and privileges of employment, training, compensation,
benefits, discipline, layoffs, and termination of employment;
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22.

23.

24,

25.

26.

B. No qualified individual with a disability may be excluded on the basis of
disability from participation in, or be denied the benefits of, services,
programs, or activities of CONCESSIONAIRE;

C. CONCESSIONAIRE will post a statement addressing the requirements of the
ADA in a prominent place at the work site;

D. Where required by law, all improvements, fixtures, structures, or installations
on the Sites will comply with municipal, state, and federal accessibility
requirements by bringing up to code and making accessible any areas of the
Sites which deny access to individuals with disabilities. All improvements
and alterations will be at CONCESSIONAIRE’s sole expense.

E. CONCESSIONAIRE’s failure to comply with the accessibility requirements
of this section. or submitting false information in response to these
accessibility requirements, or both, will be a default of this Agreement.

CONCESSIONAIRE'S Risk. CONCESSIONAIRE will bear all risks and liability
arising out of or in any manner directly or indirectly connected with
CONCESSIONAIRE's occupancy, use, development and maintenance of the Site
and any damages to the improvements on, under, or in the vicinity of the Site
resulting directly or indirectly thereby.

No Nuisance. CONCESSIONAIRE will not use the Sites in any manner which, in
CITY s opinion, creates a nuisance or disturbs the quiet enjoyment of persons in
and to the surrounding area.

No Assignment. CONCESSIONAIRE will not assign any rights granted by this
Agreement or any interest herein without CITY’s prior written consent. Approval
of any such proposed assignment may be withheld in CITY s sole and absolute
discretion. Any assignment by operation of law will automatically terminate this
Agreement.

Signs. CONCESSIONAIRE will display the Concession sign displaying this is an
CITY -approved Concession at all times while operating the Concessions. CITY
will provide a sign during the first Agreement Year. If such sign is lost or stolen,
CONCESSIONAIRE must obtain a duplicate sign and its sole expense.
CONCESSIONAIRE will not erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings or similar devices or advertising
without CITY’s prior written consent. If any such unauthorized item is found on
the Sites, CONCESSIONAIRE will remove the item at its expense within 24
hours from receiving notice by CITY, or CITY may thereafter remove the item at
CONCESSIONAIRE's cost.

Charter Section 225. Pursuant to San Diego City Charter Section 225,
CONCESSIONAIRE and assignees will make a full and complete disclosure of the
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27.

28.

29.

name and identity of any and all persons directly or indirectly involved in this
Agreement and the precise nature of all interests of all persons therein.
CONCESSIONAIRE’s failure to fully disclose all of the information required by
Charter Section 225 or CONCESSIONAIRE’s failure to require each of its
assignees to fully disclose such information will be a default of this Agreement.
Pursuant to City Charter Section 225, every person or entity that will have an
interest in this Agreement as an assignee must be reviewed and approved by City.

Advertisement and Marketing. Any advertising or marketing which reference the
City of San Diego may not be distributed by the CONCESSIONAIRE without the
advanced written approval of the CITY. If CONCESSIONAIRE uses the City of
San Diego in any context to promote its business operations without prior written
approval by CITY, CONCESSIONAIRE will be considered to be in default. No
advertising or marketing materials of any kind may be posted or distributed on any
City beach without theadvanced written approval of the CITY.

Encumbrances. CONCESSIONAIRE will keep the Site free from all
encumbrances and liens of any nature which arise out of or are in any manner
directly or indirectlyconnected with this Agreement or CONCESSIONAIRE’s
occupancy, use, development, or maintenance of the Sites. CONCESSIONAIRE
will protect, defend, indemnify, and hold CITY harmless from and against any and
all such encumbrances and/or liens, and from and against any claim, liability,

cost or expense, including without limitation all attorney fees and costs, relating to
or charged against the Sites, including without limitation CONCESSIONAIRE's
failure or the failure of any contractor or subcontractor hired by
CONCESSIONAIRE to pay any person or persons referred to in Section 3181 of
the California Civil Code or other applicable sections thereof.

Defaults and Remedies.

A. Default by CONCESSIONAIRE. Except for Safety Violations (as defined
under Subsection B below) which are grounds for immediate termination, in
the event that:

i CONCESSIONAIRE will default in the performance or
fulfillment of any covenant or condition required by this
Agreement to be performed or fulfilled by CONCESSIONAIRE,
including any covenant or condition in CONCESSIONAIRE's
Operating Plan and will fail to cure the default within thirty (30)
days following written notice from CITY; or if any default is not
curable within thirty (30) days, and CONCESSIONAIRE will fail
to commence Lo cure the delault(s) within said thirty (30) day
period and diligently pursue cure to completion;

ii. CONCESSIONAIRE will voluntarily file or have involuntarily
filed against it any petition under bankruptcy or insolvency act or
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law; or

iii. CONCESSIONAIRE will make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or demand upon
CONCESSIONAIRE or upon any person claiming rights through
CONCESSIONAIRE, immediately terminate this Agreement and all rights
of CONCESSIONAIRE and of all persons claiming rights through
CONCESSIONAIRE to the Concession Sites or to possession thereof, and
CITY may then enter and take possession of the Sites and expel
CONCESSIONAIRE and all persons so claiming rights thereto. Provided,;
however, in the event that any default described in Part (1)a. of this section
is not curable within thirty (30) days after written notice to
CONCESSIONAIRE, CITY will not terminate this Agreement pursuant to
the default if CONCESSIONAIRE immediately commences to cure the
default and diligently pursues cure to completion. In any event, either party
may terminate this Agreement without cause by giving ninety

(90) days written notice of intent to terminate to the other party.

B. Safety Violations by CONCESSIONAIRE. Notwithstanding subsection A
above, in the event CONCESSIONAIRE will default in the performance or
fulfillment of any covenant or condition required by this Agreement to be
performed or fulfilled by CONCESSIONAIRE, including any covenant or
condition in CONCESSIONAIRE’s Operating Plan, and said default by
CONCESSIONAIRE consists of any violation of municipal, state or federal
law, or any covenants or conditions in CONCESSIONAIRE’s Operating Plan
or Lifeguard Services Safety Requirements that, in
CITY’s sole discretion, relate to public safety [“Safety Violations™], CITY
may, at its option, require CONCESSIONAIRE to immediately cure said
default, or, without further notice or demand upon CONCESSIONAIRE or
upon any person claiming rights through CONCESSIONAIRE, suspend or
revoke this Agreement.

C. Abandonment by CONCESSIONAIRE. In the case that CONCESSIONAIRE
breaches this Agreement and abandons the Site, this Agreement will continue
in full force and effect for so long as CITY does not terminate this Agreement,
and CITY may enforce all its rights and remedies under this Agreement,
including, but not limited to, the right to recover the Concession fee as it
becomes due, plus damages. For purposes of this section, the following do not
constitute a termination of CONCESSIONAIRE's right to possession or
operation:

i Acts by CITY of maintenance, preservation, or efforts to
negotiate a new Agreement.
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30.

31.

32.

33.

ii. The appointment of a receiver upon initiative of CITY to protect
CITY’s interest under this Agreement.

Damages. CITY, in the event of CONCESSIONAIRE’s default under this
Agreement, may recover the outstanding annual Minimum Fees due for the
remaining term of the Agreement, less any mitigation measures taken by CITY.
The remedies provided by this section are not exclusive and will be cumulative to
all other rights and remedies possessed by CITY, and nothing contained herein
will be construed so as to defeat any other rights or remedies possessed by CITY,
and nothing contained herein will be construed so as to defeat any other rights or
remedies to which CITY may be entitled.

Compliance with Laws. CONCESSIONAIRE will, at its sole cost and expense,
comply with all the requirements of all rules, regulations, ordinances, laws and
direction of governing authorities now in effect or which may hereafter be in
effect, which pertain to CONCESSIONAIRE’s occupancy, use, development, and
maintenance of the Site.

Taxes. CONCESSIONAIRE will pay, before delinquency, all taxes, assessments,
and fees assessed or levied upon CONCESSIONAIRE by reason of the business or
other CONCESSIONAIRE activities related to the Sites, including any licenses or
permits. CONCESSIONAIRE acknowledges that this Agreement may create a
possessory interest subject to property taxation, and that CONCESSIONAIRE may
be subject to the payment of taxes levied on that interest. CONCESSIONAIRE will
be fully and solely responsible for payment of all such possessory interest taxes.
CONCESSIONAIRE’s payment for taxes, fees, and assessments will not reduce
any payment due CITY under this Agreement.

Equal Opportunity. CONCESSIONAIRE will comply with Title VII of the Civil
Rights Act of 1964, as amended; Executive Orders 11246, 11375 and 12086; the
California Fair Employment Practices Act; and all other related and applicable
federal and state laws and regulations. CONCESSIONAIRE will not discriminate
against any employee or applicant for employment based on race, religion, color,
ancestry, age, gender, sexual orientation, disability, medical condition or place of
birth. CONCESSIONAIRE will cause the foregoing provisions to be inserted in all
of CONCESSIONAIRE’s contracts for work related to this Agreement so that such
provisions will be binding upon each of CONCESSIONAIRE’s contractors.
CONCESSIONAIRE will fully cooperate with any investigation conducted by
CITY pursuant to CITY’s Nondiscrimination in Contracting Ordinance (i.e., San
Diego Municipal Code sections 22.3501-22.3517, as amended from time to time),
and upon CITY’s request CONCESSIONAIRE will submit a current Workforce
Report. CONCESSIONAIRE acknowledges that failure to comply with the ,
requirements of this section and/or submitting false information in response to these
requirements may result in termination of this Agreement and debarment from
participating in CITY contracts for a period of not less than one (1) year.
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34. Equal Benefits. CONCESSIONAIRE will comply with San Diego Municipal Code
sections 22.4301-22.4308, as may be amended from time to time, which require
concessionaires of CITY-owned property to offer the same employment benefits to
employees with spouses and employees with registered domestic partners. By
signing this Agreement, CONCESSIONAIRE certifies that it will maintain such
equal benefits throughout the term of this Agreement. CONCESSIONAIRE’s
failure to maintain equal benefits will be a default of this Agreement.

35. Equal Pay Ordinance. Unless an exception applies, CONCESSIONAIRE will
comply with the Equal Pay Ordinance codified in San Diego Municipal Code
sections 22.4801 through 22.4809. By signing this Agreement,
CONCESSIONAIRE certifies that it will comply with the requirements of the
Equal Pay Ordinance throughout the Term.

A. Notice Requirement. CONCESSIONAIRE must post a notice informing its
employees of their rights under the Equal Pay Ordinance in their workplace or
job site.

36. CITY Employee Participation Policy. CITY may unilaterally and immediately
terminate this Agreement if CONCESSIONAIRE employs an individual who, within
the twelve (12) months immediately preceding such employment did, in their
capacity as a CITY officer or employee, participate in negotiations with or otherwise
have an influence on a recommendation made to the San Diego City Council related
to the selection of CONCESSIONAIRE for this Agreement. It is not the intent of
this policy that these provisions apply to members of the City Council.

37. Water Quality Assurances. The CITY and CONCESSIONAIRE are committed to
the implementation of control (best management practices, or BMPs) to manage
activities on the Sites in a manner which aids in the protection of the City of San
Diego’s precious water resources. It is the CONCESSIONAIRE’s responsibility to
identify and implement an effective combination of BMPs so as not to cause
pollutant discharges to the storm drain system in violation of Section 43.03,
Stormwater Ordinance.

Therefore, CONCESSIONAIRE will, at a minimum, implement and comply as
applicable with the BMPs for industrial and commercial facilities adopted under
the San Diego Municipal Code Section 43.0307 (a).

~ It is ultimately CONCESSIONAIRE's responsibility to prevent pollutant
discharges to the storm drain system. Therefore, CONCESSIONAIRE will identify
and implement any additional BMPs that may be required to avoid the discharge of
pollutants to the storm drain system. ‘

38. Hazardous Substances. CONCESSIONAIRE will not allow the illegal installation,
storage, utilization, generation, sale or release of a Hazardous Substance or
otherwise regulated substance in, on, under or from the Sites. CONCESSIONAIRE
and CONCESSIONAIRE's agents and contractors will not install, store, utilize,
generate or sell any Hazardous Substance on the Sites without CITY’s prior written
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consent. CONCESSIONAIRE will, prior to initiating any operations, obtain all
required permits from applicable regulatory agencies, including without limitation
the San Diego County Department of Environmental Health, local fire agencies, the
San Diego County Department of Weights and Measures, the San Diego County Air
Pollution Control District, and the San Diego Regional Water Quality Control
Board. Installing, utilizing, storing, or any other presence of a Hazardous Substance
includes boxes, bags, bottles, drums; cylinders, above or below ground tanks,
equipment with tanks, or any other type of container, equipment or device which
holds or incorporates a Hazardous Substance or hazardous waste.

A. Release. A “release” will include without limitation any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leaching, dumping or otherwise disposing of a hazardous substance.

B. Hazardous Substance. “Hazardous Substance” will mean any substance listed
by the Environmental Protection Agency or the State of California as a
hazardous substance, and all types of petroleum-related substances and their
chemical constituents.

C. Remediation. If CONCESSIONAIRE's occupancy, use, development,
maintenance or restoration of the Sites results in a release of a Hazardous
Substance, CONCESSIONAIRE will pay all costs of remediation and removal
to the CITY’s satisfaction for unrestricted reuse of the Sites, and in
accordance with all applicable laws, rules and regulations of governmental
authorities.

D. Removal. If CONCESSIONAIRE or CONCESSIONAIRE’s contractor or
agent has received approval and permits to store, utilize, generate or install, or
otherwise bring Hazardous Substances or hazardous wastes to the Sites,
CONCESSIONAIRE and/or CONCESSIONAIRE’s contractor or agent will
remove all Hazardous Substances and hazardous wastes in any type of
container, equipment or device from the Sites immediately upon or prior to
the expiration or earlier termination of this Agreement. Upon CITY s request,
CONCESSIONAIRE will deliver to CITY true copies of documentation
demonstrating the legal removal and/or disposal of the Hazardous Substances
and/or hazardous wastes, containers, equipment or devices from the Sites.
CONCESSIONAIRE will be responsible for any and all costs incurred by
CITY to remove any container, equipment or device requiring disposal or
removal as required by this provision.

E. Indemnity. CONCESSIONAIRE will protect, defend, indemnify and hold
CITY harmless from any and all claims, costs and expenses related to
environmental liabilities resulting from CONCESSIONAIRE’s occupancy,
use, development, maintenance or restoration of the Sites, including without
limitation: (i) costs of environmental assessments; (ii) costs of regulatory
remediation oversight; (iii) costs of remediation and removal; (iv) any
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necessary CITY response costs; (v) all fines, penalties or fees assessed by any
regulatory agency; (vi} damages for injury to natural resources,
CONCESSIONAIRE'’s officers, employees, invitees, guests, agents or
contractors, or the public; and (vii) all costs of any health assessments or
health effect studies.

. Notice of Release. If CONCESSIONAIRE knows or has reasonable cause to
believe that a Hazardous Substance or petroleum related substance or its
chemical constituents has been released on, from or beneath the Sites,
CONCESSIONAIRE will immediately notify CITY and any appropriate
regulatory or reporting agency in compliance with California Code of
Regulations Title 19 and all other applicable laws or regulations.
CONCESSIONAIRE will deliver a written report thereof to CITY within
three (3) days after receipt of the knowledge or cause for belief and submit
any required written reports to regulatory or reporting agencies as required by
regulation or law. If CONCESSIONAIRE knows or has reasonable cause to
believe that such substance is an imminent release or is an imminent
substantial danger to public health and safety, CONCESSIONAIRE will take
all actions necessary to alleviate the danger. CONCESSIONAIRE will
immediately notify CITY in writing of any violation, notice to comply, or
notice of violation received or the initiation of environmental actions or
private suits related to the Sites.

. Environmental Assessment. Upon reasonable cause to believe that
CONCESSIONAIRE’s occupancy, use, development, maintenance or
restoration of the Sites (“CONCESSIONAIRE's Operations™), resulted in any
Hazardous Substance being released on, from or beneath the Sites, CITY may
cause an environmental assessment under regulatory oversight of the suspect
area to be performed by a professional environmental consultant registered
with the State of California as a Professional Engineer, Certified Engineering
Geologist or Registered Civil Engineer. The environmental assessment will
be obtained at CONCESSIONAIRE's sole cost and expense, and will
establish what, if any, Hazardous Substances have more likely than not been
caused by CONCESSIONAIRE’s Operations on, in, from or under the Sites,
and in what quantities. If any such Hazardous Substances exist in quantities
greater than allowed by city, county, state or federal laws, statutes, ordinances
* orregulations, or require future restricted re-use of the Sites, then the
environmental assessment will include a discussion of such substances with
recommendations for remediation and removal necessary to effect unrestricted
re-use and in compliance with those laws or statutes, and estimates of the cost
of such remediation or removal. CONCESSIONAIRE will cause, or if
CONCESSIONALIRE fails to do so within a reasonable period of time, as
determined by CITY in its sole discretion, CITY may cause the remediation
and/or removal recommended in the environmental assessment such that
unrestricted re-use of the Sites and compliance with environmental law and
regulations are achieved, and CONCESSIONAIRE will pay all costs and
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expenses therefor.

39. Storm Water Pollution Prevention Program. CONCESSIONAIRE will comply with
the CITY’s Storm Water Management and Discharge Control provisions codified in
Division 3 of Chapter 4 of the San Diego Municipal Code, as may be amended, and
any and all applicable Minimum Best Management Practice requirements, as defined
in the City’s Jurisdictional Runoff Management Plan, in performing or delivering
services at City owned, leased, or managed property, or in performance of services
and activities on behalf of CITY regardless of location.

A. CONCESSIONAIRE will comply with the CITYs Jurisdictional Runoff
Management Plan encompassing Citywide programs and activities designed to
prevent and reduce storm water pollution within CITY boundaries as adopted
by the CITY’s City Council on July 1, 2015, via Resolution No. 309791, as
may be amended.

B. CONCESSIONAIRE will comply with each CITY facility or work site’s
Storm Water Pollution Prevention Plan, as applicable, and institute all controls
needed while completing the services to minimize any negative impact to the
storm water collection system and environment.

40. Waiver. The property constituting the Sites is publicly owned and held in trust for
the benefit of CITY s citizens. CITY’s failure to insist upon the strict performance
of any of CONCESSIONAIRE's obligations under this Permit, in one or more
instance, will not be construed as a waiver of any such obligation, and the same will
remain in full force and effect. CITY’s waiver of a default will not be a waiver of
any other default. Any waiver of a default must be in a writing executed by CITY to
constitute a valid and binding waiver. CITY’s delay or failure to exercise a right or
seek a remedy will not be deemed a waiver of that or any other right or remedy
under this Agreement, at law, or in equity. The exercise of any particular right or the
use of any particular remedy for any default will not waive the use of any other right
or remedy for the same default or for another or later default. CITY’s acceptance of
any rents will not be a waiver of any default preceding the rent payment. CITY’s
failure to discover a default or take prompt action to require the cure of any default
will not result in an equitable estoppel, but CITY may at any and all times require
the cure of the default.

41. Survival. Any obligation which accrues under this Agreement prior to its
expiration or termination will survive such expiration or termination.

42. Joint and Several Liability and Responsibility. If CONCESSIONAIRE includes
more than one person or legal entity, each such person and legal entity will be
jointly and severally liable and responsible for the performance of each and
every obligation of CONCESSIONAIRE under this Agreement.

43. Partial Invalidity. If any term, covenant, condition, or provision of this Agreement
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is found invalid, void, or unenforceable by a court of competent jurisdiction, the
remaining provisions will remain in full force and effect.

44. Number and Gender. Words of any gender used in this Agreement will include
any other gender, and words in the singular number will include the plural, when
the tense requires.

45. Captions. Section headings and captions will not be held to define, limit, augment,
or describe the scope, content, or intent of any or all parts of this Agreement. The
numbers of the paragraphs and pages of this Agreement may not be consecutive.
Such lack of consecutive numbers will have no effect on the enforceability of this
Agreement.

46. Entire Agreement. This Agreement, along with all exhibits and incorporated

documents, constitutes the entire Agreement between the parties and supersedes
any and all prior understandings, representations, warranties and Agreements
between them and pertaining to this Agreement and CONCESSIONAIRE'’s
occupancy, use, development, and maintenance of the Sites. Any modification,
alteration, or amendment of this Agreement will be in writing and signed by all the
parties hereto.

47. Notices. Any notice required or permitted to be given under this Agreement will
be in writing and may be served personally or delivered by United States mail,
postage prepaid, and addressed to CITY or CONCESSIONAIRE, respectively,
as follows:

The CITY OF SAN DIEGO

Real Estate Assets Department

Attention: Director, Real Estate Assets
Department 1200 Third Avenue, Ste 1700 MS
51A

San Diego, CA 92101

CONCESSIONAIRE:
Fhci/7T Bered Suné SHP FNC.
5709 Gt oty
SAN Dye6v  Ca 927

FAmsy A STitwe

48. Governmental Approvals. By entering into this Agreement, neither CITY nor
CITY’s City Council is obligating itself to any governmental agent, board,
commission, or agency with regard to any other discretionary action relating to
CONCESSIONAIRE’s occupancy, use, development, or maintenance of the Sites.
Discretionary action includes but is not limited to re-zonings, variances,
environmental clearances, or any other governmental approvals which may be
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required for CONCESSIONAIRE’s occupancy, use, development, or maintenance
of the Sites. :

49. San Diego’s Strong Mayor Form of Governance. All references to “CITY” in

50.

51.

this Agreement will be deemed to refer to “the Mayor or his/her designee.” This
section will remain in effect for the duration CITY operates under the mayor-
council (commonly referred to as “strong mayor”) form of governance pursuant to
Article XV of the San Diego City Charter.

City’s Not-Liability. CITY will not be liable to CONCESSIONAIRE, its
employees, agents, or representatives for any loss of revenue, business, or
otherwise as a result of any weather conditions, beach closures, surf alerts, floods,
fire, or any other acts of God, strikes, lockouts, labor disputes, unusual
governmental delays, epidemics, freight embargoes, causes beyond the reasonable
control of CITY, or in the CITY’s performance of any act related to protecting the
public health and safety. '

Authority to Contract. Each individual executing this Agreement on behalf of
another person or legal entity represents and warrants that he/she is authorized to
execute and deliver this Agreement on behalf of such person or entity in accordance
with duly adopted resolutions or other authorizing actions which are necessary and
proper and under such legal entity’s articles, charter, bylaws, or other written-rules
of conduct or governing Agreement, and that this Agreement is binding upon such
person or entity in accordance with its terms. Each person executing this Agreement
on behalf of another person or legal entity will provide CITY with evidence,
satisfactory to CITY, that such authority is valid.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQOF, this Agreement is executed to be effective as of the Effective
Date.

CONCESSIONAIRE

o Towclol) O_Spumh

Name: EnanNOA1N 7 St
Title: oS

THE CITY OF SAN DIEGO, a California
municipal corpfration :

By:
Cybele L. Thompson
Director, Real Estate Assets Department

Environmental Analysis Section Environmental Clearance:
This activity (i.e. Concession Agreement) is categorically exempt from CEQA pursuant

to State CEQA Guidelines Sections 15301 (Existing Facilities) and 15311 (Accessory
Structures).

Date: 5-_’}24{ !\cl BY: LW’

o

Name:__|} AlusSa Mute
Planning Départment

Approved as to form this
N
(4 28 "By o May 2019
MARA W. ELLIOTT, City Attorney
BY._ 4, %
Name:_ pNoalh © T, 3%«%
Title: D¢ P“h1 ( ,'h’ orner_?
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EXHIBIT B: OPERATING PLAN
Section 4 - Operating Plan

Direct Operator of Site
The proposer, Randy Strunk, owner of Pacific Beach Surf School (PBSS), will the direct
operator of the Pacific Beach Site No. 6 (Santa Rita Street.)

Ranking of Each Site and Justification
Our top preference is Pacific Beach Site No. 6 Santa Rita Street (32 47.23N).
Our second preference is Pacific Beach Site No. 7 PB Drive (32 47.)

Community Needs and Number of Clients Served

Historically, we have seen an increased community interest in surfing year after year
after year. Especially with the latest innovations in surfing equipment, namely the soft
top surfboards, surfing is now a spotrt that appeals to a broader range of beachgoers
than ever. As a result, PBSS has seen an overall increase in sighups since its
beginnings over 20 years ago. In fact, the number of signups in 2018 was almost five
times that of 2016 and/or 2017.

In addition, our reputation has resulted in new clientele from hotels, San Diego
companies, and other business organizations.

Finally, our record of working with local community non-profits, especially with at-risk or
otherwise challenged youth, also shows an increase in signups.

Therefore in 2019, we anticipate an increase in number of clients served to -
approximately 2,200 students, an increase of about 10% over 2018.

. Part 1 - Operating Plan Details
Pacific Beach Surf Shop/Surf School (PBSS) proposes to offer daily individual and small
group surfing lessons, summer week-long camps and and other surf instruction
programs at Pacific Beach Site 6 (Santa Rita Street). In the winter, PBSS will
" additionally offer after-school lessons and other programs geared to school year
. schedules, including winter and spring breaks.

A. Schedule of Classes
Private and small group lessons would be operated from 9am to 5pm seven days a
week throughout the year. (except for blackout dates speciﬁeq in this Agreement)

: Week Dates Week Dates Week Dates
. August
1 June 17-21 |5 July 15-19 9 12-16
i 2 June 24-28 | 6 July 22-26 10  August
\ 19-23
| August
| * -
| 3 July 1-§ 7 July 29-Aug 2 | 11 26.30
4 July8-12 |8 August 5-9 * no camp on the 4th

Summer camps (both half and full day) would be operated for 11 weeks from 9 am to
3:30 pm during June, July, and August:



Private lessons may be run at the same time as camps.
Parties and other special events may also run at the same time as camps.
At no time would we operate outside of hours specified by the Concession Agreement.

B. Number of Students

Per the Concession Agreement Exhibit B, PBSS would serve a maximum of 50 students
(combined individual, small group, camp) at any one time with a maximum of 25 in the
water at any one time. The instructor-student ratio is a maximum 1-to-5. Parties and
other special events may also run at the same time as camps. At no time will PBSS
exceed the number of students specified in the Agreement.

C. Days and Hours of Operations

Private and small group lessons would be operated seven days a week (except for
blackout dates specified in this Agreement) beginning at 9:00 am and finishing no later
than 5:00 pm.

Half and full day summer camps would be operated Monday thru Friday from 9:00 am to
3:30 pm.

D. 2019 Fees and Charges

PBSS is proud to provide the most educational surf lessons and surf camp curriculums
in San Diego County. Our advanced curriculums, developed with input from experts in
safety, environmental stewardship, and education, enable our students to learn about
surfing and the wave/beach environment in a safe and engaging format.

Historically, more than 2,000 students take private lessons annually at the Pacific
Beach Surf School. These 80-minute lessons are tailored to the needs of the individual
student(s). In some cases, entire families take a private lesson together.

In most cases, this is a walk-up or short-term, reservation-based service which is
publicized through our brochures, web site and hotel-concierge marketing program.

I. Daily Private Instruction - Single Lesson
No. Of Students 1 2 3 4 or more

Price| $90 |$80 each  $75each| $70 each

Il. Daily Private Instruction - A Series of Lessons for One Student

Class of Lesson Gold Platinum Diamond
No. Of Lessons 3 6 9
"Price $225 $390 $540 - ($60/lesson)

lll. Daily Group Surf Clinics

These clinics are for experienced novices. Instructors provide safety supervision with a
ratio of one instructor for every five surfers. This is a fun way to improve surfing skills
and save money. The clinics are conducted at 11 am and 2 pm daily. Price is $65 per
surfer per session, or $120 for two sessions.

A 16% San Diego City Concessionaire tax will be added to the lesson fee.



IV. Summer Camps
Half day camps are from 9 am to noon - or 12:30 to 3:30 pm
Full day camps are from 9 am to 3:30 pm

No. Persons | 1 Day 1 Day 3 Days 3 Days 5 days 5 Days
haif day | (full day} | (half day) | (full day) | (half day) | {full day)

1| $125| $185 $250| $350| $350 $525

2ormore | $110| $165 $225| $325 $300 $475
{price per
student)

Included in the tuition price for summer camps is a signed copy of “The Code: The
Power of “I Will’ by Shaun Tomson.

A 16% San Diego City Concessionaire tax will be added to the lesson fee.

V. Private Camps

Private camps are conducted year-round. These are generaily school groups,
companies and other private groups. Operator will continue to aggressively market
these camps.

VI. After-School Winter Programs
To begin in Fall, 2019. Rates have not yet been set, pending approval of this Proposal.

VIl. Other Rates
PBSS reserves the right to prowde Iessons at special rates to hotels, charitable
organizations and other groups.

E. Interpretive Programs and Activities.

We take an interpretive approach to every activity during every lesson with a hands-on,
student-centered approach both on the beach and in the water. Lessons build
cumulatively from day to day in the surf camps while individual and small group lessons
are geared to the abilities of the student(s).

In all the PBSS curriculums (individual, small group, and surf camps), we offer
instruction in;

Water Safety and Surf  Wave riding (body Surfing History:
Zone Conditions surfing and soft-top milestones pioneers,
Awareness surfboards) and equipment
Lifeguard System, Environmental Oceanography
Response and Awareness (Surfrider (currents, tides) and
Availability Foundation) Marine life

Physical Fitness, Warm Etiquette (using the Guest Speakers and

Ups, Swimming ability = Surfers Code materials) instructional videos

Surf Equipment Team Building Meteorology (winds)



For detailed lesson plans and curricula, including the interpretive components of the
lesson plans for both private and camp classes as developed from materials sourced in
The Surfers Code (by Shaun Tomson) and the Surfrider Foundation (See Appendix 5.)

F. Additional Requirements

Identifying Markers - Instructors will wear red rashguards with Pacific Beach Surf
School’'s name. Students will wear a color specific rashguard with Pacific Beach
Surf School’'s name. Both student and instructor rashguards will be worn at all

- times while in the water.

The CITY-issued sign with the School’'s name will be clearly posted at Site No. 6
whenever classes are in progress.

Beach Access -

» PBSS will not exclude the public from the Site.

» Beach access will be kept clear at all times.

» Surfboards will be kept in a position that does not obstruct beach access.

Concession Site/Location - PBSS will operate at Pacific Beach Site No. 6 on the
beach sand only. PBSS employees will meet and escort participants from Pacific
Beach Surf Shop building.

Equipment - PBSS will provide a soft foam surfboard with a leash. As appllicable, any
hardboards provided will have nose guard and tail guard protection. See Section 4,
Part 6 for Equipment Inventory.

Minimum Requirements for Instructors - See Section 4, Part 3 Instructors
Qualifications Table and Appendix 10, Instructors Resumes/Certifications.

CPR and First Aid - All PBSS surf instructors will have taken and passed the American
Red Cross Lifeguard Training and CPR for the Professional Rescuer. This 28.5
hour course provides training in surveillance skills to help PBSS instructors
recognize and prevent injuries, rescue skills both in the water and on land, first aid
training, and professional rescuer CPR skills.

Additionally, an American Red Cross first aid kit, approved by a City of San Diego
Lifeguard, will be onsite at all times. Prior to the initial class, PBSS will arrange with
the lifeguard for an initial equipment and first aid safety inspection.

Waivers - PBSS will have on file a signed waiver from each participant, or their legal
guardian if under 18 years of age, which holds the CITY, its agents, officers and
employees harmiess and indemnifies the same from any claims relating to the
participates’ activities on the CITY beach which arise from or are in any manner
connected with the services provided to the participants under this Agreement.

Minimum Age Requirement - Students must be at least 6 yrs old. Instructors will be at
least 18 years old. '



Part 2 Response to Exhibit C - Lifeguard Services Safety
Requirements

Each Pacific Beach Surf School (PBSS) instructor will have all required certifications as
listed in (see Appendix 9 - Instructor Resumes and Certifications.) Each instructor must
pass PBSS simulated emergency tests with a score of 100%. Each instructor will
master the PBSS Emergency Response Plan (Section 4 - Operating Plan, Part 5) in
detail.

Each PBSS instructor is therefore responsible for mastering the requirements as set
forth in Exhibit C Lifeguard Services Safety Requirements. These requirements include,
but are not limited to, the following:

Ocean Conditions

PBSS instructors will insure that the ocean conditions are safe to conduct surfing
lessons based on the skill levels of the students and the instructors.

Water Emergency - G Rescue Procedures

PBSS instructors will:
1. Survey the scene.

Consider his/her level of rescue skill prior to attempting a rescue.

Ensure proper use of rescue equipment.

Safely approach and determine if the victim is distressed.

Perform rescue based on American Red Cross training.

Move the victim to safety and/or remove the victim from the water.

Perform a primary survey.

Ensure that someone activates 911 and requests San Diego Lifeguard assistance.
Provide appropriate first aid until emergency medical services (EMS) arrive.

10 Direct other instructors/students in the water to the beach until emergency is clear.
11. Request assistance from other instructors as needed.

©ooNORON

PBSS Instructors will:
1. Survey the scene.

2. Approach victim when it is safe and perform a primary survey.

3. Will activate the 911 system and ensure paramedics and San Diego Lifequard are
responding If the emergency exists requiring EMS.
4. Will provide appropriate emergency care until EMS arrives.



C Cc i
PBSS instructors will ensure that a fully charged and functioning cellular phone is on the
beach in a location where it can be immediately accessed in case of emergency.

PBSS instructors and other surf camp personnel will be diligent to look for any signs
and signals of distress when they are at the beach.

Pre-designated signals will be used to communicate with instructors and other surf-

camp personnel in the event emergency assistance is needed.

« WHISTLES will be immediately available to all instructors and surf camp personnel.

* One hand or any piece of equipment being waved overhead from side to side, or three
short whistle blasts when an emergency exists and immediate assistance is needed.

» One hand placed on the top of the head will indicate that everything is all clear.

Any emergency signal observed by an instructor or any surf camp personnel will
cause the immediate activation of the emergency response plan.

ccidents, Injuries ort Forms

* |n addition to the requirements of this Agreement, PBSS instructors will notify the
lifeguard supervisor on duty, as soon as feasible, of any accident or injury occurring in
the PBSS operations at Site No. 6, regardless of severity.

 All rescues and medical aids involving students, instructors or other personnel in any
PBSS operations (private lessons, group lessons, special lessons, surf camps), will be
documented on PBSS Accident/Injury Report Forms (see sample below)



Pacific Beach Surf Shop / Surf School - Accident / Injury Report Form

Date/Time Instructor/Employee Name

Student / Guest Name

Student / Guest Contact Info

Summary of Accident / Injury

Parent/Guardian Contacted Info

Witness Name(s) and contact info

Lesson/Camp Supervisor Name / Notified

Lifeguard Notified: Name

Signature __ . Date Time




Part 3 Instructors Qualifications Table
(See Appendix 10 for Instructor Resumes and Certifiéa_tes)

Name  .Title :Significant Qualifications Certifications. ;

Adam PBSS ! Manage operatlonal aspects of |Heartsaver FirstAid CPR AED i

i Smith  Director of ! school, instructor training, j (Sop?’ézcg}:g gezfjgga(:)e V‘g&fg r;sgafe!y
 Surf - equipment logistics; Head ' Instructor Safety Training (03/2018
'Programs | instructor at Pacific Surf School .
| 'to 03/2020)
: 201 3-201 8

- Joshua Hill : Instructor Full cycle surf lessons (Iand and | American Red Cross Lifeguarding/ :

: s ' water) and demonstrations : First Aid/ CPRIAED - valid 5/2018 -

; ; 1 5/2020

' Chris ! Instructor Experlenced surf instructor since . Water Safety Specialists

f el ! ‘ Certifcation: Surfing Instructor
McDaniel 2007; ' Safety Training (5/2017 to 5/2019);
' Heartsaver First Aid CPR AED

i (572017 to 5/2019)

t
i
‘

Robert ! Instructor Experienced surfer since 1984, Water Safety Specialists

“Sorensen ! PBSS instructor since 2018; : Certifcation: Surfing Instructor
S no PBSS i ‘ ' Safety Training (3/2018 to 3/2020);
' . Heartsaver First Aid CPR AED
’. (3/2018 to 3/2020
- Greg ' Instructor {Firstin his class in San Diego ' Red Cross Lifeguarding / First A'd/

.Nelson ' Lifeguard Training program; full ; CPR/AED 2018-2020
' -  time seasonal lifeguard ;’ :

Jonathan » Instructor ! Expenenced surfer and aII- SU"ﬁﬂg Instructor Safety Tfalmng

, : . Water Safety Specialist; First Aid
;Halvorson . i around waterman :and CPR certifcates from Water
‘ Safety Specaallsts
“Angie ‘Instructor ' World Bodysurfing , Lifeguarding/First Aid/Adult and
-Oschmann ' Championships, Infant CPR/AED - ;
' : - Five time placing compstitor ' ' ;
:2012-2016 : ’
“Amy ' Shift . Competitive swimmer and diver, 'Red Cross Lifeguarding / First Ald/
‘Freeberg | Supervisor | SDSU CPR/ AED 2018-2020
TOI’II Keller | !Marketing / . Expenenced surfer and Red Cross Lifeguarding / First Aid /

. Staff ‘ environmental activist " CPR/AED 2018-2020



Part 4 - Organizational Structure and Management Overview

Randy Strunk
owner
Chad James Adam Smith Michael Gerstein
General Manager Director of Surf CPA
School Operations
Toni Keller ; Ann Glynn
Marketing and Staff Chris McDaniel Bookkeeping
Lead Instructor /
Amy Freeberg Shop Staff | Diana Dix
Shift Supervisor ' ' HR / ADP Payroll
/Inventory Specialist I Rob Sorensen Services
Instructor
Ron Nelson ~
Shift Supervisor Greg Neison Surf Schoot
/Safety Coordinator| . Instructor Advisory Board
_ Josh Hill Shaun Tomson
Anne Johnson Instructor “Surfers Code
Chief Photographer/
Social Media .
Coordinator Jonathan Halvorson Glenn Hening
Instructor / Environmental
Photographer Awareness
F/,\'?am Bar?‘er 7 .
otographer .
Jim Kempton
| Ang?:%t?jggpam | Surf School Advisor
: Jericho Poppler
Toni Keller
Instructor Egrrggg
Advancement .
Amy Freeberg Ron Nelson |
Instructor Safety
Deborah Hoyt
Curriculum Advisor




Chad James — General Manager

Chad is vital to the quality of our everyday operations. His steady hand guides the shop
and he helps create the vision we have for the Shop experience. His duties include
interviewing, hiring, training, educating and implementing employee manual procedures.
He handles booking and coordinating surf lesson programs with Surf School Director
Adam Smith, point of sale training and inventory control. He oversees staff personnel on
the surf shop side of our operation, client relations and seeing that our Mission, our
Commitment to excellence - and our standards of service - are met daily.

Adam Smith — Director of Surf School

Adam is vital to everything that encompasses Pacific Beach Surf School. He
understands the passion and privilege we feel it is to have families entrust us with their
children is paramount to us. His duties include interviewing, hiring, training for the surf
school side of the operation. He educates and implements the curriculum laid out in the
different programs we offer. He coordinates with Chad James on handling the daily
shifts and needs as it pertains to a booking with clients and groups. HE oversees on-
going quality of surf lessons performed by surf school instructors and is in charge of
equipment repair (in conjunction with Ron Nelson).

Amy Freeberg

Amy is a shift supervisor which includes handling of closing the store at night. Since the
store is open 8am to 8pm during the summer Amy is in charge when Chad is not there.
Her main responsibilities lie with making sure afternoon business goes smoothly. She
directs staff and oversees contacting surf instructors/photographers for next day
schedule and works with Chad on executing all standards of service for shop.

Ron Nelson

Ron is a shift supervisor whose reasonability’s are similar to Amy’s. With Ron’s vast
experience as a lifeguard and fireman he is also in charge of safety procedures at the
Shop and works with Adam on safety goals for Surf School.

Toni Keller
Toni is our key person when marketing the Surf School. Her creativity and talent help us
take all our brainstorming ideas into consideration when mapping our marketing plan.

Diana Dix

Diana is our Human Resources consultant who has direct contact with Randy and
managers to advise on HR matters and employee relation issues. Having Diana work
with us insures that all state and federal guidelines are followed.

Glenn Hening

Glenn advises on surf curriculum. With his being the founder of the “Surfrider
Foundation” and creating and running events such as the “Share the Stoke” Invitational,
Glenn is working with PBSS towards a unified vision for creating a better surf lesson
experience. He is currently helping us recreate our surf camp experience by integrating
Shaun Tomson’s books “The Surfers Code” and “The Code — The Power of | Will”.



Part 5 - Emergency Response Plan

The Pacific Beach Surf School has developed an Emergency Response Plan that
emphasizes student safety at all times (see Section 4, Part 2). Instructors are trained to
ensure the safety of PBSS students, the general public, and PBSS employees. An
emphasis on preparedness, communications, and contact between staff, students, and
lifeguards is an essential component of the PBSS Emergency Response Plan.

A.
1.

10.
“to this location or an alternate location designated by senior staff or law enforcement

Training
Ali PBSS instructors will meet the requirements as set forth in Exhibit C of the RFP
(Section 4, Part 2). Therefore, each instructor will be:

« American Red Cross Lifeguard certified or will have other certification approved
by the Lifeguard Division, .

+ CPR certified by the American Red Cross, American Heart Association, or other
nationally recognized basic CPR training organization

« Certified as having EMT, American Red Cross Emergency Response, or
American Red Cross Basic First Aid training.

Instructors are trained on lifeguard and EMS protocols.
Instructors are trained on how to report unsafe conditions.

Each instructor is familiar with that day’s known ocean conditions and wate
hazards. :

Instructors are trained in general rescue procedures for water emergencies.
Instructors are trained in general rescue procedures for land emergencies.

Instructors are trained on how to report accidents, injuries, and incidents on the
PBSS Incident Report Form (see Section 4, Part 2)

Instructors are trained on how to quickly evacuate students from the water and the
beach.

A central marshaling point will be designated for all classes. This may be either the
school’s tent on the beach or the Pacific Beach Surf Shop.

Instructors are trained that if there is an emergency they should bring their students

officials.

B. On Beach Preparedness

1.

A senior instructor supervisor will begin each day by checking in with on-duty
lifeguards.

The Schools’ Tent HQ will be staffed with at least one senior instructor supervisor
and ouffitted with a cell phone, bull horn, instructor whistles, an American Red Cross
first aid kit (approved by City of San Diego Lifeguards), and incident forms.



10.

1.

12.

The senior instructor supervisor will serve as liaison between lifeguards, school
instructors, and students.

The School’s Tent HQ will have a list of emergency contacts for every camper and
notes on any camper’s special physical needs.

When in the water both students and instructors will at all times wear the PBSS
color-specific identifying rash guards with PBSS logo clearly printed.

In the event of notification of an emergency by lifeguards or police, the senior
instruction supervisor will immediately notify instructors. Student and Staff are then
evacuated from the area to a marshaling point or location designated by law
enforcement.

Senior instruction supervisor of designated altermate will ensure all students and
staff are present and accounted for at all times.

Public beach access will be kept clear at all times. Surfboards will be kept in position
that does not obstruct beach access. Lifeguard, EMS and law enforcement officials
have the right of way at all times.

For every five students on the beach or in the water there will be one American Red
Cross certified instructor present and supervising.

Only soft foam surfboards with a leash or hardboards equipped with nose and tail
guard protection will be provided for students.

Each participant will have a completed and signed waiver on file before any
instruction will begin. A legal guardian will sign for participants under 18 years of
age.

Communication

» Senior instructor supervisor on beach will carry a cell phone and bullhorn at all times
to ensure communication on- and off-beach.

« Surf instructors will carry whistles at all times to ensure communication on and off
beach.

* In the event of injury by a student or staff, senior instructor supervisor will immediately
call for assistance from lifeguards or paramedics.

* If needed, staff members can summon additional assistance from nearby Pacific
Beach Surf School facilities on the Boardwalk or Promenade locations.



Part 6 - Equipment Inventory

Qty |Type Brand Size
14 | Softtop Surfboards Wavestorms Various
8 | Softtop Surfboards INT 9'6"
19 | Softtop Surfboards Surftech Black Tip 90"
9 | Softtop Surfboards Surftech Black Tip 10'0”
50 . Total Softtop Surfboards
48 | Youth Wetsuits O'Neill Sizes range from 1-16
59 | Womens Wetsuits O'Neill Sizes range from 4-16
65 | Men's Wetsuite O'Neill Sizes range from XS to
XXL
172 | Total Wetsuits
125 | Student Rash Guards
48 | Instructor Rash Guards
2 | First Aid kit
2 | Tent
1 | Bullhorn
1| Phone




EXHIBIT C: LIFEGUARD SERVICES SAFETY REQUIREMENTS

The following requirements are subject to revision at any time by the CITY:

Maximum number of participants/boards on the beach and in the water

A maximum of 50 students per Site may be on the beach at any one time. Of
those fifty students, a maximum of twenty-five students per group may be in the
water at any one time.

Identifying Markers

Instructors must wear red rashguards with CONCESSIONAIRE’s name. Students
must wear a color specific rashguard with CONCESSIONAIRE’s name. Both
student and instructor rashguards are to be worn at all times while in the water.
The CITY-issued sign with the CONCESSIONAIRE’s name must be clearly
posted at each Site, whenever classes are in progress.

Student to instructor ratios.

For every five students on the beach or in the water, one instructor must be
present. Anytime students are in the water at least one American Red Cross
certified instructor must be present and supervising the class.

Beach Access

CONCESSIONAIRE shall not exclude the public from any Site. Beach access

must be kept clear at all times. Surfboards must be kept in a position that does not
- obstruct beach access.

Concession Site/Location

Surf CONCESSIONAIRE’S must operate from their assigned Site on the beach
sand only. In-water operations should be conducted in the immediate surfing area
in front of CONCESSIONAIR’S beach site. Based on safety considerations,
Lifeguards may approve an alternate water operations site. CONCESSIONAIREs
may meet and escort participates from the parks facilities, parking lots and/or
nearest street but may not set up any concession operations in the park.

When standup paddieboards (SUP) are not able to be launched in front of the
CONCESSIONAIR’S beach site at La Jolla Shores because of large surf,
approval may be granted by the lifeguards to enter and exit from the Boat Launch.
In these situations, the SUP will be considered a vessel and must have proper
carriage requirements, including personal floatation device (PFD). Furthermore,
the SUP’s must remain outside the surf at all times.

Equipment

All CONCESSIONAIRE:S that provide equipment to students must provide a soft
foam surfboard with a leash; hardboards must have nose guard and tail guard
protection. '



SUP’s are required to have a leash.

Minimum Requirements for Instructors

The minimum age for an instructor s eighteen (18) years of age.

Surf camp instructors must possess any one (1) of the following certifications:
American Red Cross, “Lifeguarding” -

Miramar College, “Introduction to Open Water Lifeguard”

Water Safety Specialist, “Surfing Instructor Safety Training”

Other certification whose curriculum is approved by the Lifeguard
Division.

aoow

Additionally, surf camp instructors must possess any one (1) of the following
CPR certifications:

a. American Red Cross
b. American Heart Association '
c. Any other nationally recognized basic CPR training with certification

Finally, surf camp instructors must possess any one (1) of the following
certifications:

a. Emergency Medical Technician (EMT)

b. American Red Cross Emergency Response

C. American Red Cross First Aid Basic

d. Any other nationally recognized first aid course with certification.
Waivers

The CONCESSIONAIRE must have on file a signed waiver from each
participant, or their legal guardian if under 18 years of age, which holds the
CITY, its agents, officers and employees harmless and indemnifies the same from
any claims relating to the participates’ activities on the CITY beach which arise
from or are in any manner connected with the services provided to the participants
under this Agreement.

First Aid Kit .

An American Red Cross first aid kit, approved by a City of San Diego Lifeguard,
must be onsite at all times. Prior to the initial class, the operator must arrange
with the lifeguard for an initial equipment and first aid safety inspection.

EMERGENCY RESPONSE PLAN FOR SURF CONCESSIONS

The following plan is the minimum level of response and readiness for Surf
Concessions during emergency situations. CONCESSIONAIRE:S are required to
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read the plan and cover all aspects of the plan with each employee working onthe
beach under this Concession Agreement.

Ocean Conditions
Ensure that the ocean conditions are safe to conduct class based on the skill levels
of the instructor and the students.

General Rescue Procedures for Water Emergencies

1.  Survey the scene.

2.  The rescuer should consider his/her level of rescue skill prior to

attempting a rescue.

3 Ensure proper use of rescue equipment.

4,  Safely approach and determine if the victim is distressed.

5.  Perform and rescue based on American Red Cross training.
6. Move the victim to safety.
7
8
9

Remove the victim from the water.
Perform a primary survey. _
If an emergency exists, ensure that someone activates 911 and requests
San Diego Lifeguard assistance.

10. Provide first aid until emergency medical services (EMS) arrive.

11. If other instructors and students are in the water, they should be directed to
the beach until the emergency is clear. Other instructors should provide
assistance as needed.

General Rescue Procedures for Land Emergencies
1.  Survey the scene.

2.  Approach the victim when it is safe for the rescuer.

3.  Perform a primary survey.

4. If an emergency exists requiring EMS, activate the 911 system and ensure
paramedics and San Diego Lifeguards are responding.

5.  Provide appropriate care until EMS arrives.

Cellular Communications

All surf concessions shall keep a fully charged and functioning cellular phone on
the beach in a location where it can be immediately accessed in case of
emergency.

Emergency Signals

Pre-designated signals will be used to communicate with instructors and other
surf-camp personnel in the event emergency assistance is needed. WHISTLES
will be immediately available to all instructors and surf camp personnel. One
hand or any piece of equipment being waved overhead from side to side, or three
short whistle blasts will indicate that an emergency exists and immediate
assistance is needed. One hand placed on the top of the head will indicate that
everything is all clear. Instructors and other surf camp personnel will be diligent
to look for any signs and signals of distress when they are at the beach.
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11.

12.

Any emergency signal observed by an instructor or any surf camp personnel will
cause the immediate activation of the emergency response plan.

Accidents. Injuries and Incident Slips

CONCESSIONAIRE shall notify the lifeguard supervisor on duty, as soon as
feasible, or any accident or injury occurring in the operation of the Concession,
regardless of severity. All rescues and medical aids involving surf camp students,
instructors or other personnel will be documented on company incident slips.

Termination of Surf Camp Operations
Lifeguards reserve the right to suspend or terminate surf camp operations based
on safety considerations

Notice of Violation

Concessionaire understands and fully agrees that keeping patrons safe while engaged
in surf camps shall be its highest priority. Should San Diego Fire-Rescue Lifeguards
or other official City personnel find violations or a pattern of violations of any
requirement of the Concession Agreement, then a "Violation of Concession
Agreement/Safety Notice" will be issued by the Fire-Rescue Department Lifeguards
Division.

The CITY reserves the right to perform inspections and/or reviews with or
without advance notice. These inspections and/or reviews may be for any or all
aspects related to the Concession Agreement and its attachments, including, but
not limited to, ensuring that Concessionaire: (a) possesses all of the requisite
certificates and qualifications of its instructors; (b) properly addresses all safety
issues; (c) adheres to all aspects of the concession agreement. Violation of any
aspect of the Concession Agreement may result in suspension or revocation of the
Agreement.

When a Concessionaire, its employee, agent, or representative is issued a "Violation
of Concession Agreement/Safety Notice," the CITY shall evaluate the notice of
violation for an appropriate and reasonable sanction, up to and including a suspension
or revocation of the Concession Agreement. :
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