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CITY OF SAN DIEGO
CONCESSION PERMIT

THIS CITY OF SAN DIEGO CONCESSION PERMIT ("Permit") is entered into by and
between THE CITY OF SAN DIEGO, a California municipal corporation ("CITY™), and
OCEAN EXPERIENCE SURF SCHOOL ("CONCESSIONAIRE"), to be effective upon
execution by the parties and approval by the San Diego City Attorney (the “Effective Date”), as

follows:

1. Incorporated Documents. This Permit is created pursuant to the Surf School/Camp
REQUEST FOR PROPOSAL (“RFP”) issued by the Real Estate Assets Department
(December 11, 2007), CONCESSIONAIRE’S proposal in response to the RFP, dated
January 29, 2008. The Operating Plan, submitted by CONCESSIONAIRE as part of its
proposal, is attached hereto as Exhibit A and incorporated herein. Also attached and
incorporated herein are the following documents: Exhibit A, Site Map; and Exhibit C,
Surf Concession Requirements.

2. Right to Enter. Subject to the terms and conditions of this Permit, CITY hereby grants
permission to CONCESSIONAIRE, its employees, agents and contractors to operate surf
instruction concessions (“Concessions”) within CITY beach sites (“Sites”) designated by
the City of San Diego (“CITY”). The locations of the Sites included under this Permit
are referenced below and more specifically, designated on the attached Exhibit A.
However, any of the Sites named below are subject to change at CITY’S discretion.

Area/Beach Site
Mission Beach ( Southern Area Site 4 — South of the S. Mission Beach
Exhibit A) Lifeguard tower i
Ocean Beach ( Southern Area Site 5 — Santa Monica Ave.
Exhibit A)

Any of the above Sites may be deleted at any time by CITY upon thirty (30) days written
notice to CONCESSIONAIRE. If an alternate site is not available, a proportionate
amount of the minimum fixed concession fee (as spemﬁed in Section 10.B.) shall be
waived for the deleted Site.

3. Use of Sites. This Permit is granted to CONCESSIONAIRE for the sole purpose of
allowing CONCESSIONAIRE to operate surf instruction concessions serving the general
public under the terms and conditions of this Permit. No solicitation or marketing is
permitted on City beaches. Renting or selling of beach equipment or other merchandise
is not allowed under this Permit.

4. Maximum Days and Hours of Operation. Maximum hours of land-based operations are
8:30 a.m. - 5:00 p.m. Water instruction is permitted from 9:00 a.m. to 4: 00 p.m. All
Concessions must be vacated by 5:00 p.m. daily. The CITY rese
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the days and/or hours of operation at its discretion. Operations are permitted seven days a
week with the following exceptions:

A. Under no circumstances are operations permitted on the 4 of J uly holiday.

B. Special Events. Unless otherwise authorized by the CITY Manager,
CONCESSIONAIRE shall have no rights within certain areas of its Concession
 Sites or designated portions thereof during days in which special events are
scheduled by CITY in these areas. CITY shall give CONCESSIONAIRE
advance written notice of any such special events.

. Competent Management. Throughout the term of this Permit, CONCESSIONAIRE shall
provide competent management of the Sites for the permitted uses to the satisfaction of
the City Manager. CONCESSIONAIRE covenants to operate the Concession for the
above-specified purposes and diligently conduct the operations to produce a reasonable
and substantial gross income.

. Term. The term of this Permit (“Term”) shall be shall be 64 months commencing on
June 1, 2008, and expiring on September 30, 2013. This Permit may be terminated at any
time by either party upon ninety (90) days prior written notice to the other party.

. Holding Over. Any use of the Concession Sites by CONCESSIONAIRE after the
expiration of this Permit is not permitted. Any extension of the term of the Permit
beyond 64 months shall require approval of CITY Council.

. Revocable License. This Permit is not a lease. 1t is a license to use CITY -owned

property, and may be revoked by CITY, in its sole discretion. CITY shall not be
obligated for any loss, financial or otherwise, which may be incurred by
CONCESSIONAIRE as a result of such termination of this Permit. CONCESSIONAIRE
expressly waives any claim for expense or loss which CONCESSIONAIRE might incur
as a result of CITY’S termination of this Permit.

. Special Provisions

A. Operating Plan. The Operating Plan(s) for June 2008 through May 2009 submitted
with the CONCESSIONAIRE’s response to the CITY’S Request for Proposal, shall
be revised by CONCESSIONAIRE, if required by CITY to meet CITY’S approval,
and the final CITY approved Plan(s) shall be incorporated into this Permit as Exhibit
B. Beginning June 1, 2009, and for every 12 months thereafter, the
CONCESSIONAIRE shall provide the CITY with an Operating Plan for the coming
quarter for the CITY’S approval. All Operating Plans submitted to the CITY should
be consistent with the format and content of the Plans included as Exhibit B. CITY
shall have the right to approve or disapprove the proposed plan. Once approved,
CONCESSIONAIRE shall not make any changes to the Plan without prior written
approval of CITY. At all times, the CONCESSIONAIRE shall ensure that all
operations permitted under this Permit comply with the Surf Instruction Requirements
incorporated herein as Exhibit C.




B. Exclusiveness of Permit and Unauthorized Vending. In addition to special events
described in Section 4.B., CITY may, during the term of this Permit, enter into
Permits with other CONCESSIONAIRE:s to provide surf instructions during times not
scheduled for operations in the approved Operating Plan(s) at the Sites permitted in
this Permit. However, CITY, by granting this Permit to CONCESSIONAIRE, makes
no warranty that the Sites shall be free of unauthorized vending or that any specific
level of police or lifeguard enforcement against such activities shall be maintained.

C. Concession Sites. On each Site included in this Permit, CONCESSIONAIRE shall
erect no improvements except one shade structure no greater than twenty (20) fect by
twenty (20) feet or, no more than two shade structures no greater than ten (10) feet by
ten (10) feet in size, or as shall, in the opinion of the CITY be needed to adequately
serve the public. CITY reserves the right to request that the CONCESSIONAIRE
modify the dimensions of the structure. The Sites must be designed and maintained
SO as to present a neat and attractive appearance to the satisfaction of the CITY. Any
items or improvements brought on the Sites by the CONCESSIONAIRE must be
approved by CITY and shall not remain on location after permitted hours of
operation, unless prior approval of CITY is obtained. If in the opinion of CITY, the
number of Sites within any Concession covered under this Permit at any time falls
short of or exceeds the number of Sites needed to adequately serve the public,
CONCESSIONAIRE shall, without liability to the CITY, upon receipt of notice from
CITY, adjust the number of Sites to the number specified by CITY as adequate to
serve the public. Until such time as CITY requires CONCESSIONAIRE, or agrees to
a request from CONCESSIONAIRE, to increase or decrease the number of Sites
CONCESSIONAIRE shall operate no more and no fewer than the Sites designated in
this Permit. At each Site, CONCESSIONAIRE shall occupy no more than two and
no less than one area of the dimensions specified herein.

D. Improvements. Upon expiration or termination of this Permit, any and all
improvements, trade fixtures, structures, and installations or additions to the Sites
now existing or constructed on the Sites by CONCESSIONAIRE shall be deemed to
be part of the Sites and shall become CITY'S property free of all liens and claims. All
personal property remaining on the Sites after expiration or termination shall also
become the property of CITY.

E. Maintenance of Sites. CONCESSIONAIRE agrees not to commit or allow to be
committed any waste or injury or any public or private nuisance, to keep the Sites
clean and clear of refuse and obstructions, and to dispose of all garbage, trash, and
rubbish in or about said spaces to the satisfaction of CITY and at
CONCESSIONAIRE’s sole cost. All Sites must be cleaned up nightly by
CONCESSIONAIRE or more often, as required.

F. Standard of Fmployees. CONCESSIONAIRE and its employees shall at all times
conduct themselves and the operations of the Concession in a creditable manner.
CONCESSIONAIRE shall thoroughly train its employees in their duties and shall
regularly monitor them to ensure that they behave in a courteous manner, do not




disturb the quiet enjoyment of other beach users, and otherwise comply with all of the
Surf Instruction Requirements in Exhibit C of this Permit.

10. Fees.

A. Percentage Fees. Percentage fees will be calculated on a calendar month basis and
will consist of ten percent (10.00%) of the gross income resulting from the operations
permitted under this Permit. The City Manager, in his sole discretion, may approve
another percentage rate or minimum rate for each other incidental service or operation
supplementary to the permitted uses stated in Section 3, Use of Sites, as may be
approved in writing by the City Manager prior to the commencement of any
additional service or operation. Provided however, any activity conducted on the
Sites without the prior written approval of the City Manager shall be subject to the
requirements of Section 10.E., Unauthorized Use Charge.

B. Minimum Fees. The annual Minimum Fee established for the first year following the
effective date of this Permit is five-thousand one-hundred dollars ($5,100) per Site,
which is four-hundred and twenty-five dollars ($425) per Site on a monthly
installment basis. In addition, one free week of surf camp at Site 5 (Santa Monica
Ave.), running from June 23 through August 29, 2008, and through the schedule of
Surf Camp session during each following year of the Permit will be donated to each
City of San Diego Recreation Center.

If the Minimum Fee is greater than the percentage fee on a calendar month basis, one-
twelfth (1/12) of the Minimum Fee is required to be paid for that month. Minimum
Fees are to be paid in monthly installments on or before the day of the calendar month
when percentage fees are due pursuant to Section 10.1., Time and Place of Payment.
In the evént that the combined total percentage fee payments and monthly
installments of the Minimum Fee during any Permit year equal or exceed the required
Minimum Fee for that year, for the balance of that year, CONCESSIONAIRE shall
discontinue paying monthly installments of the Minimum Fee until the beginning of
the next Permit Year. Ifin any Permit Year, Minimum Fees paid plus Percentage
Fees paid exceed the annual Minimum Fee and also exceed the fee which would have
been paid if the Percentage Fee had been paid on total gross income, the excess over
the total fee owed shall be credited against the next payable fee as it becomes due. It
is the intent of this provision that CONCESSIONAIRE shall pay monthly
installments of the annual Minimum Fee as a guarantee against the Percentage Fee
requirement and that the greater of the two requirements, minimum or percentage,
whichever occurs throughout the term, shall prevail on an annual basis.

Minimum Fee Adjustment. Effective at the beginning of the first day of the 13™, 25%,
37", 49™ and 61 month of this Permit, the annual Minimum Fee shall be eighty
percent (80.00%) of the annual average of actual rents paid in the Initial Term plus
any option terms exercised under this Permit. The annual average shall then be
divided by twelve (12) to establish the new monthly Minimum Fee. It is recognized
that the adjustments shall be calculated by the CITY upon completion of payments
due for the preceding year in order to determine the amount of the Minimum Fee for
the option period. Until such calculations are completed, CONCESSIONAIRE shall




continue paying monthly Minimum Fees at the prior rate. Any additional fees
determined by the adjustment to be due for the months previously paid at the prior
rate shall be paid to the CITY within thirty (30) days following written notice. In no
event shall the Minimum Fee Adjustment result in a decrease in the Minimum Fee
requirement in effect immediately prior to the adjustment date.

. Annual Percentage Adjustment to Minimum Fee. If CONCESSIONAIRE has not
paid percentage fees during the previous 12 month period, then the Minimum Fee
shall increase to one-hundred five (105.00%) of the previous year’s Minimum Fee.

. Delinquent Concession Fee. If CONCESSIONAIRE fails to pay any concession fees
when due, CONCESSIONAIRE will pay, in addition to the unpaid concession fees, a
fee of $25.00. If the fees are still unpaid at the end of the fifteen (15) days,
CONCESSIONAIRE shall pay a fee of $50.00, which is mutually agreed by the
parties to this Permit to be appropriate to compensate the CITY for loss resulting
from concession fee delinquency, including lost interest opportunities, legal costs,
and the cost of servicing the delinquent account.

- Unauthorized Use Charge. CONCESSIONAIRE shall pay CITY fifty percent
(50.00%) of the gross receipts for any service or use that is not permitted by this
Pérmit. This payment is subject to the due date provided in this Permit for minimum
guaranteed fees payments and the provision for delinquent concession fees payments
and the provision for delinquent concession fees. The existence of the fifty percent
(50.00%) charge in this clause and the payment of this charge or any part of it, do not
constitute an authorization for a particular service or use, and does not waive any
CITY rights to terminate a service or use or to default CONCESSIONAIRE for
partlclpqtmg in or allowing any unauthorized use.

. Gross Income. “Gross income” or “gross receipts”, as used in this Permit shall
include all income resulting from the Concession from whatever source derived
whether received or to become due. Provided; however, gross income shall not
include federal, state, or municipal taxes collected from the consumer (regardless of
whether the amount is stated to the consumer as a separate charge) and paid over
periodicalty by CONCESSIONAIRE to a governmental agency accompanied by a tax
return or statement as required by law. Possessory interest taxes or other property
taxes shall not be deducted by CONCESSIONAIRE in computing gross income.
Gross income shall not include refund of deposits. The amount of taxes and refunds
shall be clearly shown on the books and records of CONCESSIONAIRE. The
percentage concession fees shall be calculated and paid by CONCESSIONAIRE on
the basis of gross income whether the income is received by CONCESSIONAIRE or
by any permittee or licensee, or their agents, and all gross income received by any
permittee, licensee, or other party as a result of occupancy or operation of the Site(s)
shall be regarded as gross income of CONCESSIONAIRE for the purpose of
calculating the percentage concession fees required to be paid by
CONCESSIONAIRE to CITY, except as may be otherwise specified by or pursuant
to this Permit.



G. Inspection Of Records.

1.

ii.

iil.

Records. CONCESSIONAIRE shall, at all times during the Permit term,
keep or cause to be kept true and complete books, records, and accounts of
all financial transactions in the operation of all business activities conducted
upon and financial transactions resulting from the use of the Site(s). The
records shall be supported by source documents such as sales slips, daily
cash register tapes, purchase invoices, class lists, or other documents as
necessary to allow CITY to easily determine the gross income. Any retail
sales or charges will be recorded by means of cash registers or other
comparable devices which display to the customer the amount of the
transaction and automatically issue a receipt. The registers will be equipped
with devices that lock in sales totals and other transaction numbers and sales
details that are not resettable. Totals registered shall be read and recorded at
the beginning and end of each business day. In the event of admission
charges or concession rents, CONCESSIONAIRE shall issue serially
numbered tickets for such admission or concession fees and shall keep an
adequate record of such tickets, as well as a record of unissued tickets. All
retail sales and charges may be recorded by a system other than cash

registers of other comparable devices provided such a system is approved by
the CITY. '

Financial Statements. Within sixty (60} days after the end of the Initial
Term and any subsequent option terms, CONCESSIONAIRE will, at its
expense, submit to CITY a statement in which the total gross receipts and
the corresponding amounts of concession percentage fees paid CITY for the

, year are classified according to the categories of business established for any
‘percentage concession fees and for any other business conducted on or from
the Site(s). The statement shall be signed by CONCESSIONAIRE and
Financial Representative of CONCESSIONAIRE attesting to the accuracy
thereof, which shall be legally binding upon CONCESSIONAIRE.

Right to Inspect. All CONCESSIONAIRE’s books of account, records, and
supporting documentation, as described under Section 10.G.(i), will be kept
for at least five (5) years and made available to CITY in one location within
the City of San Diego. These books and records must be maintained
separately from all other accounts not relating to the Site(s). The CITY, at
its discretion, shall have the right to inspect and audit the business of
CONCESSIONAIRE, its agents, permittees, and licensees operating on, and
in connection with, the Site(s) as necessary and appropriate for CITY to
determine the amounts of concession fees due CITY in compliance with the
requirements of this Permit. At CITY’S request, CONCESSIONAIRE shall
promptly provide, at CONCESSIONAIRE’s expense, any necessary data to
enable CITY to fully comply will all requirements of the state and federal
government for Permit information or reports concerning the Concessions.
Such data will include, if required, a detailed breakdown of
CONCESSIONAIRE’s receipts and expenses.




iv. Audit Cost. The full cost of the CITY’S audit(s) will be borne by CITY
unless one or both of the following conditions exists, in which case
CONCESSIONAIRE agrees to pay CITY’S cost of audit(s):

The audit(s) reveal an underpayment of more than five percent
(5.00%) or more than $10,000.00, which ever is less, between the
concession fees due as reported and paid by CONCESSIONAIRE,
pursuant to this Permit and concession fees determined by the
audit(s).

CONCESSIONAIRE has failed to maintain complete and true
books, records, accounts, and supporting documents in strict
accordance with this section.

Any underpayment of concession fees less than five percent
(5.00%) revealed by the audit may be paid within thirty (30) days
written notice from the CITY without penalty, otherwise,
CONCESSIONAIRE shall incur interest charges on the delinquent
amount as defined in Section 10.D., DELINQUENT
CONCESSION FEES. CITY will credit any overpayment against
incoming concession fees. Any overpayment determined afier the
end of this Permit will be refunded by CITY within thirty (30) days
of confirmation by the City Manager of the audit(s) findings.

H. Default. CONCESSIONAIRE's failure to keep complete and accurate records by
means of double-entry bookkeeping and make them available for CITY inspection is,
like all gther failures to comply with covenants of this Permit, a breach of this Permit
and cause for termination. ‘

. Time and Place of Payment. Payments are due on or before the last day of the
calendar month following the calendar month in which the Gross Income subject to
percentage fees was earned. Checks shall be made payable to the City Treasurer and
mailed to the Office of the City Treasurer, City of San Diego, P.O. Box 122289, San
Diego, California 92112-41635, or delivered to the Office of the City Treasurer, Civic
Center Plaza, 1200 Third Avenue, First Floor, San Diego, California. The place and
time of payment may be changed by CITY upon thirty (30) days prior written notice
to CONCESSIONAIRE. Mailed payments shall be deemed paid upon the date such
payment is postmarked by the postal authorities. If postmarks are illegible, the
payment shall be deemed paid upon actual receipt by the City Treasurer.
CONCESSIONAIRE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail.

J.  Security Deposit. The CONCESSIONAIRE shall deliver to CITY with the executed
copies of this Permit, a good faith deposit in the amount of two thousand five hundred
dollars ($2,500.00). All or any portion of the principal sum shall be available
unconditionally to CITY for payment of delinquent concession fees, for correcting
any default or breach of this Permit by CONCESSIONAIRE, CONCESSIONAIRE’s
successors or assignees, or for payment of expenses incurred by CITY as a result of




11.

12.

13.

CONCESSIONAIRE’s failure to faithfully perform all terms, covenants, and
conditions of this Permit. If at the end of the term of this Permit,
CONCESSIONAIRE has performed all of the provisions of the Permit, the deposit or
any remaining balance shall be returned to the CONCESSIONAIRE without interest.
The security deposit may be increased by CITY proportionate to any increase in
Minimum Fees. CONCESSIONAIRE shall maintain the security deposit throughout
the Term. Notwithstanding any other provision of this Permit, if
CONCESSIONAIRE fails or refuses to deposit or maintain a security deposit as
required by this Permit, CITY may terminate this Permit immediately upon
such breach. Upon such termination, CONCESSIONAIRE shall immediately
cease its use of the Sites and commence and diligently pursue the removal of its
property from the Sites.

i. Utilization. If CITY utilizes all or any portion of the security deposit, upon
10 days prior written notice, CONCESSIONAIRE shall reimburse the
security deposit to the full required amount.

ii. Increase. Upon thirty (30) days prior written notice by CITY,
CONCESSIONAIRE shall deliver to CITY additional funds as CITY may,
in its sole determination, require to adequately secure
CONCESSIONAIRE’S obligations under this Permit.

iii. Return. Provided CONCESSIONAIRE is not in breach or default of this
Permit, CITY shall return the security deposit, or any balance thereof, to
CONCESSIONAIRE within sixty (60) days after the expiration or

, termination of this Permit.
1

CITY’S Consent, Discretion. Whenever required under this Permit, CITY’S consent or

approval shall mean the written consent or approval of the City Manager, unless
otherwise expressly provided.. CITY’S discretionary acts hereunder shall be made in the
City Manager’s sole and absolute discretion, unless otherwise expressly provided.

Acceptance of Sites. CONCESSIONAIRE represents and warrants that it has
independently inspected the Sites and made all tests, investigations, and observations
necessary to satisfy itself of the condition of the Sites. CONCESSIONAIRE agrees it is
relying solely on its independent inspection, tests, investigations, and observations in
entering into this Permit. CONCESSIONAIRE further acknowledges that the Sites are in
the condition called for by this Permit, that CITY has performed all work, if any, related
to the Sites and required by this Permit, and that CONCESSIONAIRE shall hold CITY
harmless for any defects, whether apparent or latent, in the Sites, including without
limitation the presence of any hazardous substances.

Maintenance of the Sites. CONCESSIONAIRE shall, at CONCESSIONAIRE’S sole
cost and expense and to CITY’S satisfaction, maintain the Sites in a decent, safe, healthy
and sanitary condition at all times dunng the Term.




14. Standard of Conduct. CONCESSIONAIRE and its employees shall at all times conduct
themselves and the operations on the Sites in a creditable manner.

15. Inspection. CITY may, at all times upon prior notice, enter and inspect the Sites.

16. Insurance. On or before the Effective Date, CONCESSIONAIRE shall deliver to CITY a
current certificate of insurance for: (1) Commercial General Liability insurance
providing coverage for bodily injury, including death, personal injury, and property
damage with limits of at least One Million Dollars ($1,000,000) per occurrence, subject
to an annual aggregate of Two Million Dollars ($2,000,000).

A. Additional Insureds. Pursuant to a separate endorsement [CG2010 (1 1/85) or
equivalent form], “The City of San Diego, its elected officials, officers,
employees, representatives, and agents” shall be named as additional insureds in
all policies.

B. Primary & Non-Contributery. Insurance policies shall be endorsed such that the
coverage is primary and non-contributory to any coverage carried or maintained
by CITY. The policies shall be kept in force for the duration of the Term and any
extended use. The certificate(s) of insurance shall be filed with CITY’S Real
Estate Assets Department upon exécution of this Permit.

C. Qualified Insurer(s). All insurance required by the terms of this Permit must be
provided by insurers licensed to do business in the State of California which are
rated at least "A-, VI" by the current AM Best Ratings Guide and which are
acceptable to CITY. Non-admitted surplus lines insurers may be accepted
provided they are included on the most recent list of California eligible surplus
lines‘insurers (LESLI list) and otherwise meet CITY requirements,

D. Deductibles/Retentions. All deductibles and self-insured retentions on any
insurance policy are the sole responsibility of CONCESSIONAIRE and must be
disclosed and acceptable to CITY at the time evidence of insurance is provided.

E. Continuity of Coverage. All policies shall be in effect on or before the first day of
the Term of this Permit, except "course of construction fire insurance” shall be in
force on commencement of all authorized construction on the Sites, and full
applicable fire insurance coverage shall be effective upon completion of each
insurable improvement. At least thirty (30) days prior to the expiration of each
insurance policy, CONCESSIONAIRE shall furnish a certificate(s) showing that a’
new or extended policy has been obtained which meets the requirements of this
Permit.

F. Modification. To assure protection from and against the kind and extent of risk
existing on the Sites, CITY, at its discretion, may require the revision of amounts
and coverages at any time during the Term by giving CONCESSIONAIRE thirty
(30) days prior written notice. CONCESSIONAIRE shall also obtain any
additional insurance required by CITY for new improvements, in order to meet
the requirements of this Permit.



G. Accident Reports. CONCESSIONAIRE shall report to CITY any accident
causing more than Five Thousand Dollars ($5,000) worth of property damage or
any serious injury to persons on the Sites. Such report shall be delivered to CITY
within five (5) days of such accident and shall contain the names and addresses of
the involved parties, a statement of the circumstances, the date and hour of the
accident, the names and addresses of any witnesses, and other pertinent
information.

H. Failure to Comply. If CONCESSIONAIRE fails or refuses to obtain and maintain
the required insurance, or fails to provide proof of coverage, CITY may obtain the
insurance. CONCESSIONAIRE shall reimburse CITY for the premiuins paid,
with interest at the maximum allowable legal rate then in effect in California.
CITY shall notify CONCESSIONAIRE of such payment of premiums within
thirty (30) days of payment stating the amount paid, the name(s) of the insurer(s),
and rate of interest. CONCESSIONAIRE shall pay such reimbursement and
interest on the first (1st) day of the month following CITY’S notice.
Notwithstanding any other provision of this Permit, if CONCESSIONAIRE
fails or refuses to obtain or maintain insurance as required by this Permit, or
fails to provide proof of insurance, CITY may terminate this Permit
immediately upon such breach. Upon such termination,
CONCESSIONAIRE shall immediately cease its use of the Sites and
commence and diligently pursue the removal of its property from the Sites.

17. Indemnification. CONCESSIONAIRE shalt protect, defend, indemnify, and hold CITY,

18.

its elected officials, officers, representatives, agents and employees, harmless from and
against any and all claims asserted or liability established for damages or injuries to any
person or property, including injury to CONCESSIONAIRE'S officers, employees,
invitees, guests, agents, or contractors, which arise out of or are in any manner directly or
indirectly connected with this Permit or CONCESSIONAIRE’S occupancy, use,
development, or maintenance of the Sites, and all expenses of mnvestigating and
defending against same, including without limitation attorney fees and costs; provided,
however, that CONCESSIONAIRE'S duty to indemnify and hold harmless shall not
include any claims or liability arising from the established active negligence, sole
negligence, or sole willful misconduct of CITY, its elected officials, officers,
representatives, agents and employees. CITY may, at its election, conduct the defense or
participate in the defense of any claim related in any way to this indemnification. If
CITY chooses at its own election to conduct its own defense, participate in its own
defense, or obtain independent legal counsel in defense of any claim related to this
indemnification, CONCESSIONAIRE shall pay all of the costs related thereto, including
without limitation reasonable attorney fees and costs.

No Discrimination. CONCESSIONAIRE shall not discriminate in any manner against
any person or persons on account of race, color, religion, gender, sexual orientation,
medical status, national origin, age, marital status, or physical disability in
CONCESSIONAIRE'S use of the Sites, including but not limited to the providing of
goods, services, facilities, privileges, advantages, and accommodations, and the obtaining
and holding of employment.

10



19.

20.

21.

22.

23

24,

Local Business and Employment. CONCESSIONAIRE acknowledges that CITY seeks
to promote employment and business opportunities for local residents and firms in all
CITY contracts. CONCESSIONAIRE will, to the extent legally possible, solicit
applications for employment, and bids and proposals for subcontracts, for work
associated with this Permit from local residents and firms as opportunities occur.
CONCESSIONAIRE agrees to hire qualified local residents and firms whenever feasible.

Drug-free Workplace. CONCESSIONAIRE shall be required to abide by the omnibus
drug legislation passed by Congress on November 18, 1988, by adopting and enforcing a
policy to maintain a drug-free workplace by doing all of the following:

A. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession or use of controlled substances are
prohibited on the Sites and specifying the actions that will be taken against
employees for violations of the prohibition; and

B. Establish a drug-free awareness program to inform employees about all of the

following:
L. The dangers of drug abuse in the workplace;
ii. CONCESSIONAIRE'S policy of maintaining a drug-free workplace;
1ii. Any available drug counseling, rehabilitation, and employees assistance
programs; and
iv. Penalties that may be imposed upon employees for drug abuse violations.

Disabled Access Compliance. CONCESSIONAIRE shall comply with the California
Government Code, Sections 11135-11 139.5; the Federal Rehabilitation Act of 1973,
Section 504, Title V; the Americans with Disabilities Act of 1990 (ADA); and any other
applicable state and federal laws and regulations hereafter enacted protecting the rights of
people with disabilities.

CONCESSIONAIRE'S Risk. CONCESSIONAIRE shall bear all risks and liability
arising out of or in any manner directly or indirectly connected with
CONCESSIONAIRE'S occupancy, use, development and maintenance of the Sites and
any damages to the improvements on, under, or in the vicinity of the Sites resulting
directly or indirectly thereby.

- No Nuisance. CONCESSIONAIRE shall not use the Sites in any manner which, in

CITY’S opinion, creates a nuisance or disturbs the quiet enjoyment of persons in and to
the surrounding area.

No Assignment. CONCESSIONAIRE shall not assign any rights granted by this Permit
or any interest herein without CITY’S prior written consent. Approval of any such
proposed assignment may be withheld in CITY’S sole and absolute discretion. Any
assignment by operation of law shall automatically terminate this Permit.

11



25.

26.

Signs. CONCESSIONAIRE shall not erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings or similar devices or advertising without
CITY’S prior written consent. If any such unauthorized item is found on the Sites,
CONCESSIONAIRE shall remove the item at its expense within 24 hours notice by
CITY, or CITY may thereafter remove the item at CONCESSIONAIRE'S cost.

Advertisement and Marketing. Any advertising or marketing which reference the City of
San Diego may not be distributed by the CONCESSIONAIRE without the advanced
written approval of the CITY. If CONCESSIONAIRE uses the City of San Diego in any

~ context to promote its business operations without prior written approval by CITY,

27.

28.

CONCESSIONAIRE will be considered to be in default. No advertising or marketing
materials of any kind may be posted or distributed on any City beach without the
advanced written approval of the CITY.

Encumbrances. CONCESSIONAIRE shall keep the Sites free from all encumbrances
and liens of any nature which arise out of or are in any manner directly or indirectly
connected with this Permit or CONCESSIONAIRE’S occupancy, use, development, or
maintenance of the Sites. CONCESSIONAIRE shall protect, defend, indemnify, and
hold CITY harmless from and against any and all such encumbrances and/or liens, and
from and against any claim, liability, cost or expense, including without limitation all
attorney fees and costs, relating to of charged against the Sites, including without
limitation CONCESSIONAIRE'S failure or the failure of any contractor or subcontractor
hired by CONCESSIONAIRE to pay any person or persons referred to in Section 3181 of
the California Civil Code or other applicable sections thereof.

Defaults and Remedies.

A. Defiult by CONCESSIONAIRE. In the event that:

i CONCESSIONAIRE shall default in the performance or fulfillment of any
covenant or condition required by this Permit to be performed or fulfilled
by CONCESSIONAIRE and shall fail to cure the defauit within thirty (30)
days following written notice from CITY; or if any default is not curable
within thirty (30) days, and CONCESSIONAIRE shall fail to commence
to cure the default(s) within said thirty (30) day period and diligently
pursue cure to completion;

ii. CONCESSIONAIRE shall voluntarily file or have involuntarily filed
against it any petition under bankruptcy or insolvency act or law; or

1. CONCESSIONAIRE shall make a general assignment for the benefit of
creditors;

then CITY may, at its option, without further notice or demand upon
CONCESSIONAIRE or upon any person claiming rights through
CONCESSIONAIRE, immediately terminate this Permit and all rights of
CONCESSIONAIRE and of all persons claiming rights through
CONCESSIONAIRE to the Concession Sites or to possession thereof, and

12



29.

30.

31.

CITY may then enter and take possession of the Sites and expel
CONCESSIONAIRE and all persons so claiming rights thereto. Provided;
however, in the event that any default described in Part (1)a. of this
section is not curable within thirty (30) days after written notice to
CONCESSIONAIRE, CITY shall not terminate this Permit pursuant to the
default if CONCESSIONAIRE immediately commences to cure the
default and diligently pursues cure to completion. In any event, either
party may terminate this Permit without cause by giving ninety (90) days
written notice of intent to terminate to the other party.

B. Abandonment by CONCESSIONAIRE. Even though CONCESSIONAIRE has
breached the Permit and abandoned the Concession Site(s), this Permit shall
continue in full force and effect for so long as CITY does not terminate this
Permit, and CITY may enforce all its rights and remedies under this Permit,
including, but not limited to, the right to recover the concession fee as it becomes
due, plus damages. For purposes of this section, the following do not constitute a
termination of CONCESSIONAIRE’s right to possession or operation:

1. Acts by CITY of maintenance, preservation, or efforts to negotiate a new
Permit. '
il. The appointment of a receiver upon initiative of CITY to protect CITY’S

interest under this Permit.

Damages. Damages which CITY may recover in the event of default under this Permit
include the worth, at the time of the award, of the amount by which the unpaid
concession fee for the balance of the term after the date of award or for any shorter period

of time spec:'iﬁed in this Permit exceeds the amount of concession fee loss for the same

period that the CONCESSIONAIRE proved could be reasonably avoided. The remedies
provided by this section are not exclusive and shall be cumulative to all other rights and
remedies possessed by CITY, and nothing contained herein shall be construed so as to
defeat any other rights or remedies possessed by CITY, and nothing contained herein
shall be construed so as to defeat any other rights or remedies to which CITY may be
entitled.

Compliance with Laws. CONCESSIONAIRE shall, at its sole cost and expense, comply
with all the requirements of all rules, regulations, ordinances, laws and direction of
governing authorities now in effect or which may hereafter be in effect, which pertain to
CONCESSIONAIRE’S occupancy, use, development, and maintenance of the Sites.

Taxes. CONCESSIONAIRE shall pay, before delinquency, all taxes, assessments, and
fees assessed or levied upon CONCESSIONAIRE by reason of the business or other
CONCESSIONAIRE activities related to the Sites, including any licenses or permits.
CONCESSIONAIRE acknowledges that this Permit may create a possessory interest
subject to property taxation, and that CONCESSIONAIRE may be subject to the payment
of taxes levied on that interest. CONCESSIONAIRE shall pay all such pOSSessory
interest taxes. CONCESSIONAIRE’S payment for taxes, fees, and assessments shall not
reduce any payment due CITY under this Permit.

13
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32. Hazardous Substances. CONCESSIONAIRE shall not allow the installation or release of
hazardous substances in, on, under, or from the Sites. CONCESSIONAIRE and
CONCESSIONAIRE’S agents and contractors shall not store, utilize, or sell any
hazardous substance on the Sites without CITY"S prior written consent. For the purposes
of this provision, a release shall include but not be limited to any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leeching,
dumping, or otherwise disposing of hazardous substances. “Hazardous substances” shall
mean those hazardous substances listed by the Environmental Protection Agency in
regularly released reports and any other substances incorporated into the State of
California’s list of hazardous substances. A copy of the presently effective EPA and the
State lists is on file in the Office of the City Clerk as Document 769704 and by this
reference is incorporated into this Permit.

A. Remediation. If any release of a hazardous substance occurs,
CONCESSIONAIRE shall pay all costs of remediation and removal of the
hazardous substance in accordance with all applicable laws and rules and
regulations of governmental authorities.

B. Indemnity. CONCESSIONAIRE shall protect, defend, indemnify, and hold
CITY harmless from any and all claims, costs, and expenses related to
environmental liabilities resulting from CONCESSIONAIRE’S occupancy, use,
development, or maintenance of the Sites, including but not limited to costs of
environmental assessments, costs of remediation and removal, any necessary -
response costs, damages for injury to natural resources or the public, and costs of
any health assessment or health effect studies.

C. Notite of Release. If CONCESSIONAIRE knows or has reasonable cause to
believe that any hazardous substance has been released on or beneath the Sites,
CONCESSIONAIRE shall give written notice to CITY within three (3) days of
receipt of the knowledge or cause for belief. If CONCESSIONAIRE knows or
has reasonable cause to believe that such substance is an imminent and substantial
danger to public health and safety, CONCESSIONAIRE shall notify CITY
immediately upon receipt of such knowledge or belief and shall take all actions
necessary to alleviate the danger. CONCESSIONAIRE shall notify CITY
immediately of any notice of violation received or initiation of environmental
actions or private suits related to the Sites.

D. Environmental Assessment. At CITY’S option upon expiration or termination of
this Permit, an environmental assessment of the Sites shall be performed bya
professional environmental consultant registered with the State of California as a
Professional Engineer, Certified Engineering Geologist, or Registered Civil
Engineer. The environmental assessment shall be obtained at
CONCESSIONAIRE’S sole cost and expense, and shall establish what, if any,
hazardous substances exist on, in, or under the Sites, and in what quantities. If
any hazardous substances exist in quantities greater than that allowed by CITY,
county, state, or federal laws, statutes, ordinances, or regulations, then the
environmental assessment shall include a discussion of these substances with
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33.

34.

35.

36.

37.

38.

39.

recommendations for remediation and removal necessary to effect compliance
with those laws or statutes, and estimates of the cost of such remediation or
removal. CONCESSIONAIRE shall cause the remediation and/or removal
recommended in the environmental assessment such that compliance-with
environmental law is achieved, and CONCESSIONAIRE shal] pay all costs and
expenses therefor.

Waiver. CITY’S failure to insist upon the strict performance of any of
CONCESSIONAIRE’S obligations under this Permit, in one or more instance, shall not
be construed as a waiver of any such obligation, and the same shall remain in full force
and effect. The property constituting the Sites is CITY-owned and held in trust for the
benefit of CITY’S citizens. CITY’S failure to discover a breach of any obligation of this
Permit or take prompt action to require the cure of any such breach shall not result in an
equitable estoppel, but CITY may at any and all times require the cure of any such
breach.

Survival. Any obligation which accrues under this Permit prior to its expiration or
termination shall survive such expiration or termination.

Partia] Invalidity. If any term, covenant, condition, or provision of this Permit is found
invalid, void, or unenforceable by a court of competent jurisdiction, the remaining
provisions will remain in full force and effect.

Number and Gender. Words of any gender used in this Permit shall include any other
gender, and words in the singular number shall include the plural, when the tense
requires.

Captions. Séction headings and captions shall not be held to define, limit, augment, or
describe the scope, content, or intent of any or all parts of this Permit. The numbers of
the paragraphs and pages of this Permit may not be consecutive. Such lack of
consecutive numbers shall have no effect on the enforceability of this Permit.

Entire Permit. This Permit constitutes the entire Permit between the parties and
supersedes any and all prior understandings, representations, warranties and Permits
between them and pertaining to this Permit and CONCESSIONAIRE’S occupancy, use,
development, and maintenance of the Sites. Any modification, alteration, or amendment
of this Permit shall be in writing and signed by all the parties hereto.

Legal Proceedings. If either party commences legal proceedings to enforce or interpret
any right or obligation under this Permit, the prevailing party shall be entitled to an award
of costs related thereto, including without limitation reasonable attorney fees and court
costs.

15



40. Notices. Any notice required or permitted to be given under this Permit shall be in

writing and may be served personally or delivered by United States mail, postage
prepaid, and addressed to CITY or CONCESSIONAIRE, respectively, as follows:

THE CITY OF SAN DIEGO Ocean Experience Surf School
Real Estate Assets Department Roger Caldwell

Attention: Director, Real Estate Assets Department 4881 Newport Ave.

1200 Third Avenue, Suite 1700 (MS 51A) San Diego, CA 92107

San Diego, California 92101

41.

C 42,

Governmental Approvals. By entering into this Permit, neither CITY nor CITY’S City
Council is obligating itself to any governmental agent, board, commission, or agency
with regard to any other discretionary action relating to CONCESSIONAIRE’S
occupancy, use, development, or maintenance of the Sites. Discretionary action includes
but is not limited to re-zonings, variances, environmental clearances, or any other
governmental approvals which may be required for CONCESSIONAIRE’S occupancy,
use, development, or maintenance of the Sites. .

San Diego’s Strong Mayor Form of Governance. All references to “City Manager” in
this Permit shall be deemed to refer to “the Mayor or his/her designee.” This section
shall remain in effect for the duration CITY operates under the mayor-council
(commonly referred to as “strong mayor”) form of governance pursuant to Article XV of
the San Diego City Charter.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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43. Authority to Contract. Each individual executing this Permit on behalf of another person
or legal entity represents and warrants that he/she is authorized to execute and deliver this
Permit on behalf of such person or entity in accordance with duly adopted resolutions or
other authorizing actions which are necessary and proper and under such legal entity’s
articles, charter, bylaws, or other written rules of conduct or governing Permit, and that
this Permit is binding upon such person or entity in accordance with its terms. Each
person executing this Permit on behalf of another person or legal entity shall provide
CITY with evidence, satisfactory to CITY, that such authority is valid.

IN WITNESS WHEREOF, this Permit is executed to be effective as of the Effective Date.

Date: __{, /V/ 0% ' THE CITY OF SAN DIEGO, a California municipal

corporation
anes Barwick, Director ‘

Real Estate Assets Department

OCEAN EXPERIENCE SURF SCHOOL,

(,\, (9, 0‘6 CONCESSIONAIRE
Date:

N o @%« Caldact

Roger Caldwell, Owner

APPROVED AS TO FORM AND LEGALITY:

Effective Date: C / q/ 6y MICHAEL J. AGUIRRE, City Attorney

BY: i~

@AL Aou Dares , Deputy City Attorney
J

0. 303746
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@® EXHIBIT A -

Southern Area Sites (Mission and Ocean Beaches)

Site1 Pismo Court
Site 2 Ostend Court

Site 3 North of the South Mission
Beach Lifeguard Tower

Site@ South of the South Mission
Beach Lifeguard Tower

Site@ Santa Monica Avenue

Site 6 Newport Avenue

= Every reasonable cffort has been made to assure the accuracy of this THIS MAP IS PROVIDED WITHOUT WARRANTY OF ANY KIND, This map contains information which has been reproduced
P Hugyre map. However, neither the SanGIS participants nor San Diego Data EITHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED With permission granted by Thomas Brothers Map Company
J g Processing Corporation assume any lisbility arising from its use TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND  PROPRIETARY INFORMATION: The use of this  Hewe Siw Digy
LA » FITNESS FOR A PARTICULAR PUPOSE mformation is pursuant 1o sublicense agreement anly
- ~ This map contains infomation from the San Diego Association of Any resale or rek of this is ,
Governments (SANDAG) Regional Information System. This map except in accordance with such sublicensing agreements

cannot be reproduced without the written permission of SANDAG
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" “Summer Camp Schedule

Week 1 June 23-27
Week 2 June 30-July 3 August 4-8
Week 3 July 7-11 August 11-15
Week 4 July 14-18 Week 9 August 18-22
Week 5 July 21-25 Week 10 August 25-29
Schedules for the half- and full-day camps are identical.

Private lessons may be run at the same time as camps. Parties and other special events may
also run at the same time as camps. '

At no time will Concessionaire operate outside of hours specified by the Concession Agree-
ment.

July 28- August 1

- Number of Students A
- A maximum of 50 students will be in each class, with a maximum of 25 in the water at any

time. The instructor ratio is a maximum 1-to-5. Private lessons may be run at the same time as
camps. Parties and other special events may aiso run at the same time as camps. At no time
will Concessionaire exceed the number of students specified in the agreement.

Days and Hours of Operations

Full-day Surf Camp classes are five days long, Monday thr_oUgh_Friday from 9 a.m. to 3:30
p.m. Lunch is included. Half-day classes run Monday through Friday from 9:a.m. to noon and

12:30 to 3:30 p.m. Any private lessons or special classes will operate within the hours and
dates specified by the City.

Material Covereg

The following is a summary of the material covered in the surf camp. For a detailed lesson plan
and curricula, see Exhibit C of the Operating Agreement.

. . 1
Curriculum mcludes:i

» Surfing ' * Ocean Water Safety + Lifesaving Techniques
» Kayaking * Body Surfing + Tide Pooling

* Surfboard Repair * Snorkeling - * Indo Boarding

« Marine Science * Body Boarding + Skim Boarding

- Carve Boarding * Surf History + Arts & Crafts

- Board Shaping * Sea Cave Exploring * Beach Games

Private Camps

Private camps are conducted year-round. These are generally school groups, companies and
other private groups. Operator will continue to aggressively market these camps.



EXHIBIT C
Surf Concession Requirements

The following requirements are subject to revision at any time by the CITY;

Maximum number of participants/boards on the beach and in the water

A maximum of 50 students per Site may be on the beach at any one time. Of
those fifty students, a maximum of twenty-five students per group may be in the
water at any one time.

Identifying Markers

Instructors must wear red rashguards with CONCESSIONAIRE’s name. Students
must wear a color specific rashguard with CONCESSIONAIRE’s name. Both
student and instructor rashguards are to be worn at all times while in the water.
The CITY-issued sign with the CONCESSIONAIRE’s name must be clearly
posted at each Site, whenever classes are in progress.

Student to instructor ratios. _

For every five students on the beach or in the water, one instructor must be
present. Anytime students are in the water at least one American Red Cross
certified instructor must be present and supervising the class.

Beach Access

CONCESSIONAIRE shall not exclude the public from any Site. Beach access
must be kept clear at all times. Surfboards must be kept in a position that does not
obstruct beach access.

Contession Site/Location

Surf CONCESSIONAIREs must operate from their assigned Site on the beach
sand only. CONCESSIONAIREs may meet and escort participates from the
parks facilities, parking lots and/or nearest street but may not set up any
concession operations in the park.

Equipment

All CONCESSIONAIRE:S that provide equipment to students must provide a soft
foam surfboard with a leash; hardboards must have nose guard and tail guard
protection.

CPR and First Aid

All surf instructors must take and pass “American Red Cross Lifeguard Training
and CPR for the Professional Rescuer. This is a 28.5 hour course that provides
training in ‘surveillance skills to help you recognize and prevent injuries, rescue
skills — in the water and on land, first aid training and professional rescuer
CPR..." Additionally, an American Red Cross first aid kit, approved by a City of
San Diego Lifeguard, must be onsite at all times. Prior to the initial class, the
operator must arrange with the lifeguard for an initial equipment and first aid
safety inspection.”
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10.

Waivers

The CONCESSIONAIRE must have on file a signed waiver from each
participant, or their legal guardian if under 18 years of age, which holds the

CITY, its agents, officers and employees harmless and indemnifies the same from
any claims relating to the participates’ activities on the CITY beach which arise
from or are in any manner connected with the services provided to the participants
under this Agreement.

Minimum Age Requirements
The minimum age for an instructor is eighteen (18) years of age.

EMERGENCY RESPONSE PLAN FOR SURF CONCESSIONS

The following plan is the minimum level of response and readiness for.Surf
Concessions during emergency situations. CONCESSIONAIREs are required to
read the plan and cover all aspects of the plan with each employee working on the
beach under this Concession Agreement.

Ocean Conditions

Ensure that the ocean conditions are safe to conduct class based on the skill levels
of the instructor and the students.

General Rescue Procedures for Water Emergencies
1. Survey the scene.
2. The rescuer should consider his/her level of rescue skill prior to
attempting a rescue.
3 Ensure proper use of rescue equipment.
4. Safely approach and determine if the victim is distressed.
5. Perform and rescue based on American Red Cross training.
6.  Move the victim to safety.
7
8
9

Remove the victim from the water.
Perform a primary survey.
If an emergency exists, ensure that someone activates 911 and requests
San Diego Lifeguard assistance.

10.  Provide first aid until emergency medical services (EMS) arrive.

11.  If other instructors and students are in the water, they should be directed to
the beach until the emergency is clear. Other instructors should provide
assistance as needed.

General Rescue Procedures for Land Emergencies

Survey the scene.

Approach victim when it is safe for the rescuer.

Perform a primary survey.

If an emergency exists requiring EMS, activate the 911 system and ensure
paramedics and San Diego Lifeguard are responding.

Provide emergency care until EMS arrives.
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Cellular Communications

All surf concessions shall keep a fully charged and functioning cellular phone on
the beach in a location where it can be immediately accessed in case of
EmeErgency.

Emergency Signals

Pre-designated signals will be used to communicate with instructors and other
surf-camp personnel in the event emergency assistance is needed. WHISTLES
will be immediately available to all instructors and surf camp personnel. One
hand or any piece of equipment being waved overhead from side to side, or three
short whistle blasts will indicate that an emergency exists and immediate
assistance is needed. One hand placed on the top of the head will indicate that
everything is all clear.  Instructors and other surf camp personnel will be diligent
to look for any signs and signals of distress when they are at the beach.

Any emergency signal observed by an instructor or any surf camp personnel will
cause the immediate activation of the emergency response plan. .

Accidents, Injuries and Incident Slips

In addition to the requirements under. 16.G. of this Agreement,
CONCESSIONAIRE shall notify the lifeguard supervisor on duty, as soon as
feasible, or any accident or injury occurring in the operation of the Concession,
regardless of severity. All rescues and medical aids involving surf camp students,
instructors or other personnel will be documented on company incident slips.
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(R-2008-1058)

RESOLUTI(SN NUMBERR- 303746

DATE OF FINAL PASSAGE  MAY 30 2008

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
DIEGO AUTHORIZING THE MAYOR TO EXECUTE A
CONCESSION AGREEMENT WITH OCEAN EXPERIENCE
SURF SCHOOL FOR THE OPERATION OF SURF CAMPS ON
CITY BEACHES.

WHEREAS, in 2002, the community recognized there was a significant impact from surf

camp operators on public beaches; and

WHEREAS, the Park & Recreation Department together with Lifeguard Services,

designated specific shoreline sites and implemented a permit process for surf camps; and

WHEREAS, to ensure standards of training, professionalism and liability were

maintained, the City became involved with the surf camps; and

WHEREAS, in 2004, the Real Estate Assets Department issued a Request for Proposal

(RFP) inviting surf camp operators to bid on ény number of sites under the terms of the RFP; and

WHEREAS, the City granted three-year agreements to eight operators located on City

beaches, including Ocean Beach, Mission Beach, Pacific Beach and La Jolla Shores; and

WHEREAS, the City has received combined rents from the surf concessions averaging

$148,000 per year; and
WHEREAS, the existing agreement expires on May 31, 2008; NOW, THEREFORE;

BE IT RESOLVED, by the Council of the City of San Diego, that the Mayor and/or
designee is hereby authorized to execute a new 64-month concession agreement with Ocean

Experience Surf School for the operation of Surf Camps on City Beaches, specifically the sites,
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(R-2008-1058)
south of the Mission Beach Lifeguard Tower and Santa Monica Avenue in Pacific Beach. under

the terms and conditions set forth in the agreeﬁent on file in the office of the City Clerk as

Document.No. RR. 3 0 3 7 4 6 .

BE IT FURTHER RESOLVED, that the Council of the City of San Diego finds that this
activity is not a project and is therefore not subject to from the California Environmental Quality

Act [CEQA] pursuant to State CEQA Guidelines Section 15060(c)(3).

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By /C‘@LI//I\/\

Kimberly Ann Davies
Deputy City Attorney

T AT vvn
NSttt

05/13/08

Aud. Cert: N/A
Or.Dept:Park & Rec
R-2008-1058
MMS# 6156

I hereby certify that the foregoing Resolution was passed by the Council of the City of San
Diego, at this meeting of _MAY 2 7 2008

ELIZABETH S. MALAND
City Clerk

By M&M

Deputy City Clerk O

Approved: ( ’30 -0¢ d’)&_

~ (date) JERRY SANDERS, Mayor

Vetoed:

(date) JERRY SANDERS, Mayor

-PAGE 2 OF 2-



Passed by the Council of The City of San Diego on May 27, 2008, by the following vote:

YEAS: PETERS, FAULCONER, ATKINS, YOUNG, MAIENSCHEIN,
FRYE, & HUESO.
NAYS: NONE.
NOT PRESENT: MADAFFER.
RECUSED: NONE.
AUTHENTICATED BY:
JERRY SANDERS

Mayor of The City of San Diego, California
ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(Seal)

By: _ GIL SANCHEZ ., Deputy

ITHEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. _R-303746 , approved by the Mayor of The City of San Diego,
California on __May 30, 2008

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)




EXHIBIT C
Surf Concession Requirements

The following requirements are subject to revision at any time by the CITY:

1.

Maximum number of participants/boards on the beach and in the
water

A maximum of 50 students per Site may be on the beach at any one time.
Of those fifty students, a maximum of twenty-five students per group may
be in the water at any one time.

Identifying Markers

Instructors must wear red rashguards with CONCESSIONAIRE’s name.
Students must wear a color specific rashguard with CONCESSIONAIRE’s
name. Both student and instructor rashguards are to be worn at all times
while in the water. The CITY-issued sign with the CONCESSIONAIRE’s
name must be clearly posted at each Site, whenever classes are in

progress.

Student to instructor ratios.
For every five students on the beach or in the water, one instructor must be

- present. Anytime students are in the water at least one American Red

Cross certified instructor must be present and supervising the class.

Beach Access
CONCESSIONAIRE shall not exclude the public from any Site. Beach
access must be kept clear at all times. Surfboards must be keptin a
position that does not obstruct beach access.
Concession Site/Location ‘

Surf CONCESSIONAIRES must operate from their assigned Site on the

. beach sand only. CONCESSIONAIRES may meet and escort participates

from the parks facilities, parking lots and/or nearest street but may not set
up any concession operations in the park. ‘

Equipment -

All CONCESSIONATRES that provide equipment to students must
provide a soft foam surfboard with a leash; hardboards must have nose
guard and tail guard protection.

CPR and First Aid

Surf camp instructors must possess any one (1) of the following
certifications:

1. American Red Cross, “Lifeguarding”
2. Miramar College, “Introduction to Open Water Lifeguard”
3. Water Safety Specialist, “Surfing Instructor Safety Training”



10.

Additionally, surf camp instructors must possess any one (1) of the
following CPR certifications:

1. American Red Cross

2. American Heart Association

3. Any other nationally recognized basic CPR training with
certification

Finally, surf camp instructors must possess any one (1) of the following
certifications:

Emergency Medical Technician (EMT)

American Red Cross Emergency Response

American Red Cross First Aid Basic

Any other nationally recognized first aid course with certification.

BN~

* Additionally, an American Red Cross first ajd kit, approved by a City of
San Diego Lifeguard, must be onsite at all times. Prior to the jnitial class,
the operator must arrange with the lifeguard for an initial equipment and
first aid safety inspection.”

Waivers
The CONCESSIONAIRE must have on file a signed waiver from each
participant, or their legal guardian if under 18 years of age, which holds

“ the CITY, its agents, officers and employees harmless and indemnifies the

same from any claims relating to the participates’ activities on the CITY
beach which arise from or are in any manner connected with the services
provided to the participants under this Agreement,

| Minimum Age Requirements

The minimum age for an instructor is eighteen (18) years of age.

EMERGENCY RESPONSE PLAN FOR SURF CONCESSIONS

The following plan is the minimum level of response and readiness for
Surf Concessions during emergency situations. CONCESSIONAIRES are
required to read the plan and cover all aspects of the plan with each
employee working on the beach under this Concession Agreement.

Ocean Conditions
Ensure that the ocean conditions are safe to conduct class based on the
skill levels of the instructor and the students.



General Rescue Procedures for Water Emergencies
———==c ot Tt j10cedures lor vvater Emergencies

1. Survey the scene. -

2. The rescuer should consider his/her level of rescue skill prior to
attempting a rescue.

3.  Ensure proper use of rescue equipment.

4. Safely approach and determine if the victim is distressed.

5. Perform and rescue based on American Red Cross training.

6.  Move the victim to safety.

7. Remove the victim from the water.

8. Perform a primary survey.

9. If an emergency exists, ensure that someone activates 911 and
requests San Diego Lifeguard assistance.

10. Provide first aid until emergency medical services (EMS) arrive.

1. If other instructors and students are in the water, they should be
directed to the beach until the emergency is clear. QOther
instructors should provide assistance as needed.

General Rescue Procedures for Land Emergencies
==ttt rrocecures ior 1.and Emergencies

Survey the scene.

Approach Victim when it is safe for the rescuer.

Perform a primary survey.

If an emergency exists requiring EMS, activate the 911 system and
ensure paramedics and San Diego Lifeguard are responding.

Provide emergency care until EMS arrives, ‘ '

Cellular Communications

- All surf concessions shall keep a fully charged and functioning cellular
phone on the beach in a location where it can be immediately-accessed in
case of emergency.

. Emergency Signals

Pre-designated signals will be used to communicate with instructors and
other surf-camp personnel in the event emergency assistance is needed.
WHISTLES will be immediately available to all instructors and surf
camp personnel. One hand or any piece of equipment being waved
overhead from side to side, or three short whistle blasts will indicate that
an emergency exists and immediate assistance is needed. One hand placed
on the top of the head will indicate that everything is all clear. Instructors
and other surf camp personnel will be diligent to look for any signs and
signals of distress when they are at the beach.

Any emergency signal observed by an instructor or any surf camp
personnel will cause the immediate activation of the emergency response
plan. '



Accidents, Injuries and Incident Slips

In addition to the requirements under 16.G. of this Agreement, )
CONCESSIONAIRE shall notify the lifeguard supervisor on duty, as soon
as feasible, or any accident or injury occurring in the operation of the
Concession, regardless of severity. All rescues and medical aids involving
surf camp students, instructors or other personnel will be documented on
company incident slips.



City of San Diego

EQUAL OPPORTUNITY CONTRACTING (EQC)

1010 Second Avenue * Suite 500  San Diego, CA 92101
Phone: (619) 533-4464 « Fax: (619) 533-4474

WORK FORCE REPORT

ADMINISTRATIVE

The objective of the Equal Employment Opportunity Outreach Program, San Diego Municipal Code Séctions 22.3501 through 22,3517,
is to ensure that contractors doing business with the City, or receiving funds from the City, do not engage in unlawful discriminatory
employment practices prohibited by State and Federal law. Such employment practices include, but are not limited to unlawful
discrimination in the following: employment, promotion or upgrading, demotion or transfer, recruitment or recruitment advertising,
layoff or termination, rate of pay or other forms of compensation, and selection for training, including apprenticeship. Contractors are
required to provide a completed Work Force Report (WFR). -

CONTRACTOR IDENTIFICATION

Type of Contractor: [ Construction  [] Vendor/Supplier [] Financial Institution [ Lessee/Lessor

. — [J Consultant gfgt Recipient [ Insurance Company [J Other
Name of Company: _(J)c€an Ey purivnce. schroo [

AKA/DBA: __Same.
Address (Corporate Headquarters, where applicable): Ykl N W e

L3 \ -
City ___Som D <o County _ Sxem O “%o sate_ CA = zip Yrio™7
Telephone Number: Mﬁ -23(1 FAX Number: (bl{) 2 56 - o«
Name of Company CEO: rZ"W Caldue i
Address(es), phone and fax number(s) of company facilities located in San Diego County (if different from above):
Address:

City - County State Zip
Telephone Number: : FAX Number: (___)
Type of Business; ___ 2" & f oo b Type of License:

The Company has appointed; : ?o tLeyr ol &-ﬂ—“

as its Equal Employment Opportunity Officer (EE&)). The EEOO has been given authority to establish, disseminate, and enforce equal

employment and affirmative action policies of this company. The EEOO may be contacted at:
Address: Seme.  QAS abse.

Telephone Number: (___) FAX Number: ()

[[] One San Diego County {or Most Local County) Work Force - Mandatory
[ Branch Work Force *
[[] Managing Office Work Force

Check the box above that applies to this WFR.
*Submit a separate Work Force Report for all participating branches. Combine WFRs if more than one branch per county.

( -
I, the undersigned representative of @Cf-wr\ fy Pt §UJ“P Scheo {
(Firm Name)

\
éw\ Dt - US( O , CB (¢Yorn don hereby certify that information provided
(Coiinty) {State) .
- day of A@*‘ | 2008

herein is true and correct. This document was executed on this 4_5
@/- Zciqev- Caldwel

{Authorized Signature) O (Print Authorized Signature)
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WORK FORCE REPORT ~ NAME OF FIRM: Q(ﬁ@l’\ E\'f ?w(tw(, éwpéduml pate:_ - %~0¥
OFFICE(S) or BRANCH(ES): COUNTY:__“Z2amn O o

INSTRUCTIONS: For each occupational category, indicate number of males and females in every ethnic group. Total columns in row
provided. Sum of all totals should be equal to your total work force. Include all those employed by your company on either a full or part-
time basis. The following groups are to be included in ethnic categories listed in columns belaw:

(1) Black, African-American (5) Filipino
(2) Hispanic, Latino, Mexican- American, Puerto Rican (6) White, Caucasian
(3) Asian, Pacific Islander (7) Other ethnicity; not falling into other groups

(4) American Indian, Eskimo

OCCUPATIONAL CATEGORY i SSpsinil s s slily j&—,mg
R R e R T T ST R S TR
IR e e

Management & Financial

T

Professional

A&E, Science, Computer

Technical

0

Sales {

Ll S ] I A (R S
il ol I SR I PR IS S

T

Administrative Support

e Ty o SURU SN PR NI |

it SRR SEUITIE ST PRORNUR JER I,

(1))

LR R R ] R ey SRpuays JEp

Services

Crafts

Operative Workers

Transportation

P
ST PR [

i s X, Ly §
DTN R | -
SRS CECETE™ FEuiey S

Laborers*

*Construction laborers and other field employees are not to be included on this page

Totals Each Column | E Z

Graﬁd Total All Employees 2 5

Non-Profit Organizations Only:

Board of Directors

Volunteers

Artists

IS Sy S
cembheanhaana

TSR I S —_—
SETCPEY R I

il T
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EQUAL OPPORTUNITY AGREEMENT

NON-DISCRIMINATION CLAUSE: Contractor shall not discrimi nate against any employee or applicant
for employment on any basis prohibited by law. Contractor shalt provide equal opportunity in all
employment practices. Contractor shall ensure that its subcontractors comply with the City of San
Diego’s Equal Employment Opportunity Program.

EQUAL EMPLOYMENT OPPORTUNITY (EEQ): Contractor has received, read, understands and
agrees to be bound by the City of San Diego Munijcipal Code, Chapter il, Article 2, Division 27 (Equal
Employment Opportunity Program) provided with the proposal package.

Contractor has submitted either é Work Force Report or an Equal Empioyment Opportunity Plan as
required by Section 22.2705 of the City of San Diego Municipal Code.

City and Contractor agree that compliance with EEO provisions will be implemented, monitored, and
reviewed by the City’s Equal Opportunity Contracting Program (EOCP) staff.

EQUAL OPPORTUNITY CONTRACTING: Contractor has received, read, understands and agrees to
be bound by the Equal Opportunity Contracting Program requirements described-in the proposal
package.

If requested, Contractor shall submit the Outreach and Teaming Survey. Contractor agrees to provide
updated reports as requested by the City.

Contractor agrees to insert equal opportunity compliance language in all subcontracts for any work
covered by this Agreement so that such provisions will be binding upon each subcontractor.

Project Name: ﬁxcfm-('wu('l‘m C®n ctss fen IAEJW Bid No.:
Company Name: Oce@/\ %;ﬁ ‘O‘CV (\ TNl afp Sd’ll}() { Date: Yo~ %
20065& CALDWE LL

Authorized Signature Print Authorized Signature Name




