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THE CITY OF

SAN DIEGO
SECURITY PACIFIC PLAZA. 1200 THIRD AVENUE. SUITE 1620
SAN DIEGO, CALIFORNIA 92101 TELEPHONE: (619) 236-6039

ECONOMIC
DEVELOPMENT
DIVISION

December 7, 1988

Richard Bracken, Executive Director
Green Hospital of Scripps Clinic
10666 N. Torrey Pines Road
La Jolla, CA 92037
Dear Mr. Bracken:
We appreciated the opportunity for City staff to meet with Glen Chong,
David Kincaid and other members of your development team on December 7.
This letter confirms the tentative agreements reached at that meeting.
It is understood that HCA Hospital Services of San biego, Inc. will
complete construction of the golf equipment maintenance facilities, and the
nursery, consistent with the currently approved designs for these
facilities. Further, HCA agreed that City costs for the design and
construction of these facilities and the nursery will not exceed the
maximum of $335,000 in rent credits (plus interest) provided for by Section
8 of our lease agreement of February 8, 1988.
The City agrees to a lease commencement date of August 1, 1988, recognizing
that the site was not sufficiently clear of other uses to enable
commencement of construction at an earlier date. The City further agrees
to a letter of credit from an institution acceptable to the City, rather
than a construction bond as provided for in Section 6.7 of the lease.
Finally, the City will refund $7,144.80 of water capacity and sewer
capacity fees paid by your construction contractor. The City Water
Utilities Department has determined that the refund is authorized under
Water Utilities Department Instruction 55.30, which provides for such
refunds when water usage and sewage flow for a new facility will not exceed
the usage and flow of the replaced facility.
We appreciate the understanding and cooperation of your development team
and look forward to early occupancy of the new maintenance facilities.
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Please do not hesitate to call us if you believe we might be able to assist
in any way as you proceed with completion of these facilities and the
aerobic center. ~

Sincerely, e-, \ i\ (~.
~ ,.~ - , ••••• _ », '_ ...

~}-- --.J"'-"_~

Maureen A. Stapleton
Deputy City Manager

RDJ:MAS:pi
cc: David Kincaid

Glen Chong
D.J. Mc~othern

DJ63LT28.7/28.9
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CITY OF SAN DIEGO
FLAT RATE LEASE

THIS LEASE AGREEMENT ("Lease") is executed between the CITY OF SAN
DIEGO, a municipal corporation, hereinafter called "CITY," and HCA
HOSPITAL SERVICES OF SAN DIEGO, INC., doing business as GREEN
HOSPITAL OF SCRIPPS CLINIC, hereinafter called "LESSEE."

SECTION 1: USES

1.1. Premises. CITY hereby leases to LESSEE and LESSEE
leases from CITY all of that certain real property sit-
uated in the CITY of San Diego, County of San Diego,
State of California, described in Exhibit "A" attached
hereto and by this reference made part of this agree-
ment. Said real property is hereinafter called the
"premises" or "leased premises."

1.2. Uses. It is expressly agreed that for the first five
(5) years of the lease term, the premises are leased to
LESSEE solely and exclusively for the purposes of the
development and operation of a Fitness, Sports and
Health Center (the "CENTER"), with a food facility serv-
ing only patients, staff and guests of Scr ipps Clinic
and Research Foundation ("Scripps"), for surface parking
and/or a parking garage serving patrons and employees of
Scripps, its adjacent facilities and the CENTER, and for
such other related or incidental purposes as are (i)
consistent with the uses existing on the remainder of
the Scripps campus located adjacent to the premises and
with the University Community Plan as it may be amended
from time to time, and (ii) permitted by applicable zon-
ing, and (iii) in accordance with the Development
Plan. At any time after the fifth year of the lease
term LESSEE may, at its sole discretion change the use
of the CENTER to any other such use existing on the re-
mainder of the campus, permitted by (i) applicable zon-
ing and (ii) the Community Plan, and (iii) subject to
compliance with Section 6.10 and Section 3.2 hereof;
provided however any food facility must continue to be
limi ted to serving only patients, staff and guests of
Scripps and, provided further, that the premises will
not be used as a hotel or motel or similar use.

1.3. Related Council Actions. By the granting of this Lease,
neither CITY nor the Council of CITY is obligating it-
self or any other governmental agency, board or commis-
sion with regard to any other discretionary action re-
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lating to development or operation of the premises.
Discretionary action includes, but is not limited to,
re-zonings, variances, environmental clearances or any
other governmental agency approvals which may be re-
quired for the development and operation of the leased
premises. Notwithstanding the foregoing, CITY recog-
nizes that it is in CITY's best interest to expedite the
processing of all required approvals for LESSEE's devel-
opment of the premises, and CITY will use its best ef-
forts to do so.

1.4. Quiet Possession. LESSEE, paying the rent and perform-
ing the covenants and agreements herein, shall at all
times during the term peaceably and quietly have, hold
and enjoy the premises. CITY shall deliver possession
of the premises to LESSEE at the commencement of the
term, subject only to title exceptions as listed on
Exhibit "B" attached hereto and as shown on final
Subdivision Map No. 86-0679. If during the lease term,
LESSEE is temporarily dispossessed through action or
claim of a title superior to CITY's, then and in such
events, LESSEE shall seek recovery from whatever applic-
able title insurance has been obtained by LESSEE.

1.5. Easements and Reservations.

a. CITY hereby reserves all rights, title and interest
in any and all subsurface natural gas, oil, minerals
and water on or within the premises.

b. CITY reserves the right to grant and use easements
or to establish and use rights-of-way over, under,
along and across the leased premises for utilities,
thoroughfares or access, as it deems advisable for
the public good.

c. CITY has the right to enter the premises for the
purpose of making repairs to or developing municipal
resources and services.

The rights reserved herein by CITY shall be exercised in
such manner and only in circumstances as will not unrea-
sonably or materially interfere with LESSEE'S use of the
premises, or the improvements thereon and CITY will re-
imburse LESSEE for all damages, if any, to the improve-
ments (including landscaping) located on the leased
premises resulting from CITY's exercising the rights re-
served in this section. Such reimbursement may include
without limitation a reduction in the rent proportionate

LE1l9TMM
01012588

- 2 -



SECTION 2:
2.1.
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to the amount of physical damage as reasonably deter-
mined by the City Manager. CITY will pay the cost of
maintenance and repair of all CITY installations made
pursuant to these reserved rights. The provisions of
this section are sUbject to the provisions of section
6.3 hereinbelow.

TERM
Commencement. The effective date of this Lease shall be
the date on which this Lease is executed by the LESSEE
and approved by the San Diego City Council. The term of
this Lease shall be fifty-five (55) years commencing on
May 1, 1988; however, such co~mencement shall not occur
until such time as (i) the CITY is able to deliver pos-
session of the property ,to LESSEE free and clear of all
other uses and tenancies!other than the CITY maintenance
facility presently located on a portion of the premises,
(ii) the LESSEE's obligation for payment of a Facility
Benefit Assessment ("FBA") (which is a one-time payment
obligation and non-recurring) for the premises (which
assumes a 30,000 square foot building and which does not
include the planned parking facility or any additional
structures has been approved by the CITY in an amount
not to exceed Three Hundred Five Thousand Dollars
($305,000), and (iii) all other discretionary state and
local approvals have been received for commencement of
LESSEE's development of the premises other than the
parking facility. (The date upon which the aforemen-
tioned conditions are satisfied shall be referred to as
the "Commencement Date." LESSEE and CITY agree to con-
firm in writing the specific Commencement Date in a
Memorandum of Lease when the aforementioned conditions
have been met.) The LESSEE's FBA obligation may be
increased by 4% on JUly 1, 1988 pursuant to the City's
schedule if not paid by then and may be further in-
creased by an additional 6% on July 1, 1989 pursuant to
the City's schedule if not paid by then. If these cond-
itions are not removed or satisfied by May 1, 1989,
LESSEE may elect to terminate this Lease by written
notice to the City Manager given no later than June 1,
1989. LESSEE's obligation to incur costs pursuant to
section 8.1 hereof, prior to the Commencement Date, is
limited to preliminary design and site planning costs
associated with obtaining discretionary governmental ap-
provals. If construction of LESSEE's project on the
premises is not sUbstantially completed (defined as
seventy-five percent (75%) completion) by May 1, 1992
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then unless the construction has been delayed by one of
the events described in Section 6.10, Unavoidable Delay,
this Lease shall become null and void at the election of
the CITY; provided, however, LESSEE may extend the date
for substantial completion if LESSEE gives written
notice to the CITY no later than May 1, 1992 that the
improvements will be substantially completed no later
than November 1, 1992. Unless the date for substantial
completion of the improvements has been extended as pro-
vided above, the CITY may elect to terminate the Lease
if it gives LESSEE written notice of such election no
later than June 1, 1992. If the LESSEE has elected to
extend the date for substantial completion as provided
above, but the project is not substantially completed by
November 1, 1992, the CITY may elect to terminate this
Lease by wr itten notice by December 1, 1992. If the
Lease has commenced, bu t the bu iLd ing pe rmit has not
been obtained for reasons beyond the control of Lessee
wi thin three (3) months after the Commencement Date,
then LESSEE can terminate this Lease and obtain a refund
of any rents paid.

2.2. Holdover. Any holding over by LESSEE after expiration
or termination shall not be considered a renewal or ex-
tension of this Lease. The occupancy of the premises
after the expiration or termination of this Lease con-
stitutes a month-to-month tenancy, and all other terms
and conditions of this Lease shall continue in full
force and effect; provided, however, CITY shall have the
right to apply a reasonable increase in rent to bring
the rent to fair market value and to terminate the hold-
over tenancy at will.

2.3. Quitclaim and Surrender of LESSEE's Interest. On execu-
tion of this Lease, LESSEE shall deliver to CITY a quit-
claim deed in recordable form quitclaiming all its
rights in and to the premises, which shall be held by
CITY subject to a fiduciary duty not to record or
threaten to record the same except in the event of the
expiration or earlier termination of this Lease. Such
quitclaim shall be recorded only as a means of confirm-
ing CITY's title to the premises after expiration or
termination of this Lease. In the event that CITY re-
quires any subsequent quitclaim deed, LESSEE or its suc-
cessor-in-interest shall deliver the same within five
(5) days after receiving written demand therefor.

At the expiration or earlier termination of this Lease,
LESSEE shall surrender the premises to CITY free and
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clear of all liens and encumbrances, except those liens
and encumbrances which existed on the date of execution
hereof, and in a decent, safe and sanitary condition.
In the case of termination of this Lease by CITY prior
to the end of the specified lease term, any liens and
encumbrances which remain of record must be approved in
writing by the City Manager.

2.4. Surrender of Premises. At termination of this Lease for
any reason, LESSEE shall execute, acknowledge and de-
liver to CITY, within five (5) days after written CITY
demand, a valid and recordable quitclaim deed covering
all of the premises. The premises shall be delivered
free and clear of all liens and encumbrances, and in a
decent, safe and sanitary condition.

If LESSEE fails or refuses to deliver the required deed,
the CITY may prepare and record a notice reciting
LESSEE's failure to execute this Lease provision, and
the notice will be conclusive evidence of the termina-
tion of this Lease and all LESSEE's rights to the
premises.

SECTION 3: RENT
3.1. Time and Place of Payment. Rent is due monthly in ad-

vance on or before the first day of each calendar month
beginning with the Commencement Date. All monthly rents
will be prorated during the first and final months of
any rental per iod in order to achieve payment on the
first day of each calendar month. Checks should be made
payable to the City Treasurer and mailed to the Office
of the City Treasurer, City of San Diego, P.O. Box 2289,
San Diego, California 92112-4165, or delivered to the
Office of the City Treasurer, City Operations Building,
1222 First Avenue, Third Floor, San Diego, California.

The place of payment may be changed at any time by CITY
upon thirty (30) days written notice to LESSEE. Mailed
rental payments shall be deemed paid upon the date such
payment is postmarked by t h'e postal authorities. If
postmarks are illegible, the payment shall be deemed
paid upon actual receipt by the City Treasurer. LESSEE
assumes all risk of loss and responsibility for late
payment charges if payments are made by mail.

LE1l9TMM
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3.2. Rent.

a. Rent Amount. During the first 10 years of this
Lease, if the premlses are used for the operation of
the Fitness, Sports and Health Center (as defined in
final Environmental Impact Report No. 86-0262 on
file with the city) the rent, expressed in annual
amounts is as follows:

Year Annual rate Monthly Rate

-~~ ~--
8'~_2
"10 3

__-----2l~ ~
'1'- 5
'-13 6-
q!-j 7~

~---,,'-'l5 8~~9-=-'lllO

$80,000
100,000
175,000
215,000
240,000
265,000
290,000
315,000
340,000
365,000

$ 6,666.67
8,333.33

14,583.33
17,916.67
20,000.00
22,083.33
24,166.67
26,250.00
28,333.33
30,416.67

b. Market Value Adjustments. In addition to said CPI
adjustments described in Section 3.2c herein, at
least six (6) months prior to the end of the tenth
year following the Commencement Date of this Lease
and at least six (6) months prior to the end of each
ten-year period thereafter, the rent for the ensuing
ten years, subject to the aforementioned CPI adjust-
ments, shall be determined by multiplying the cap-
italization rate of ten percent (10%) by the fair
market value of the leased premises as of the ad-
justment date. The fair market value of the leased
premises shall be determined by an appraisal made by
a professional independent real estate appraiser
selected by mutual consent of the parties from the
list of appraisers approved by CITY. In the event
the parties cannot reach agreement upon selection of
a mutually acceptable appraiser, CITY and LESSEE
shall each select a professional independent real
estate appraiser who in turn will select a third in-
dependent real estate appraiser, which third ap-
praiser will be employed to make the appraisal of
the fair market value of the premises and which
value will be utilized to determine the adjusted
rent previously described herein. In the event that
the two selected appraisers fail to mutually select
a third appraiser within thirty (30) days, then the

LEl19TMM - 6 -
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third appraiser will be appointed by the presiding
judge of the Superior Court of the State of
California, County of San Diego, acting in his or
her individual capacity, on prompt application by
either CITY or LESSEE with notice thereupon to the
other party. In the event that the Super ior Court
judge declines to make the appointment, the parties
hereto agree that the third appraiser shall be
promptly determined in accordance with the rules of

.the American Arbitration Association. Said third
appraiser shall complete the assignment within sixty
(60) days of appointment. Each party shall pay the
cost of its own selected appraiser, and both CITY
and LESSEE agree to equally share the cost of the
mutually selected or court-appointed third apprais-
er. CITY and LESSEE agree to accept and be bound by
the valuation determined by the selected or appoint-
ed appraiser.

In establishing the fair market value of the
premises, the appraiser shall consider the property
as a fee simple absolute estate and as vacant and
available for the then existing restricted uses.
Financial information regarding the CENTER shall be
furnished to the appraiser on a confidential basis
and shall be considered by the appraiser in deter-
mining fair market value. A new annual rental value
will then be computed by multiplying the capitaliza-
tion rate of ten percent (10%) by the fair market
value as defined above. Furthermore, at years 20,
30, 40, and 50 a similar appraisal will be performed
and annual rent re-established.

If LESSEE chooses to change the use of the CENTER to
another permissible use in accordance with
Section 1.2, Uses, following the fifth year of the
lease term, the fair market value of the leased
premises shall be established by considering the
property as fee simple absolute estate and as vacant
and available for lease or sale for its highest and
best use permissible under the zoning code and
Community Plan for the area at the commencement of
the remaining rental periods under review. The rent
shall then be computed by multiplying the capitaliz-
ation rate of ten percent (10%) by the fair market
value of the premises. The rent so determined shall
go into effect upon such change in use as described
in Section 3.2c(3).

LE1l9TMM
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The date of value of the appraisal shall be the date
of rental adjustment as hereinabove established. In
the event the appraisal is not completed in time to
permit the adjustment to be made upon the date spec-
ified, LESSEE agrees to continue to pay rent in ac-
cordance with the then existing lease rates, and the
adjustment, when determined, will be retroactive to
said effective date of rental adjustment. Any defi-
ciency shall be paid by LESSEE to CITY within thirty
(30) days after determination of the new rental
rate.

In no event shall the adjusted rent, as established
by periodic appraisals, or an appraisal caused by a
change in use, as provided for herein, be less than
the rent in existence immediately prior to the ad-
justment date.

c. (1) CPI Index Adjustments. Twel ve and one-half
(12 1/2) years following the Commencement Date
of the Lease and every two and one-half (2-1/2)
years thereafter during the lease term (except
for the 20th, 30th, 40th and 50th years of the
Lease, during which years the property will be
reappraised to determine fair market value,
Section 3.2b herein), the rent shall be ad-
justed to reflect increases in the Consumer
Price Index ("CPI").

In no event, however, shall the CPI adjustment
reflect an increase of greater than eight per-
cent (8%) per year (Le. no more than twenty
percent (20%) for any two and one-half (2-1/2)
year per iod) .

The index used will be the CPI for "All Urban
Consumers" for Los Angeles/Long Beach/Anaheim,
California (1967 = 100). If this index is no
longer published, the index for adjustment will
be the U.S. Department of Labor's
"Comprehensive Official Index" most comparable
to the aforesaid index. If a rental adjustment
is calculated using an index from a different
base year than 1967, which equaled a base
figure of 100 for the CPI, the base figure used
will first be converted under a formula sup-
plied by the Bureau of Labor Statistics or its
successor.

- 8 -



If the Department of Labor indices are no
longer published, another index generally rec-
ognized as authoritative will be substituted by
agreement of CITY and LESSEE. If the parties
cannot agree within sixty (60) days after de-
mand by either party, a substitute index will
be selected by the Chief Officer of the
Regional Office of the Bureau of Labor
Statistics or its successor, notwithstanding
continued reference herein to "CPI" in any
event.

Regardless of the index publication dates, the
effective date of the rent adjustment is as
specified in this Subsection c.(l), CPI Index
Adjustments. Until the rent adjustment can be
reasonably determined by the index method,
LESSEE shall continue to make payments at the
existing rental rate. When the adjustment is
determined, the balance of rents due at the ad-
justed rate will be paid to CITY within thirty
(30) days. In no event shall the adjusted rent
as established by the CPI be less than the rent
in existence immediately prior to the adjust-
ment date.

(2) Index Adjustment Computation. The rent for
each rental period following the adjustment,
until the next adjustment or other rental de-
termination as provided herein, shall be deter-
mined prior to the date of adjustment by multi-
plying the rent which is effective immediately
prior to said adjustment by the "adjustment
figure" established as follows:

The "adjustment figure" shall be
dividing the "current index"
figure," both as defined herein:

established by
by the "base

The "base figure" for the first such adjustment
shall be a three-month average of index figures
published by said CPI using the fourth, fifth
and sixth full months preceding the tenth
(10th) anniversary of the Commencement Date of
this Lease.

To illustrate,
CPI figures

if the Lease began in May, the
for November (sixth month),

LE1l9TMM
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December (fifth month) and January
month) preceding May would be averaged
ablish the base figure (Example 1).

(fourth
to est-

The "current index" shall be a three-month
average of index figures published by said
CPI. The three months to be used to establish
said average shall be the fourth, fifth and
sixth full months preceding the adjustment
date.

The "Base Figure" for each successive adjust-
ment shall be the "Current Index" figure used
in the last preceding adjustment period, except
for the CPI adjustments immediately following
the 10th, 20th, 30th, 40th and 50th Lease years
of this Lease or an adjustment based on a
changed use. The "Base Figure" for those CPI
adjustments shall be a 3-month average of CPI
index figures. The three (3) months to be used
to establish the average shall be the fourth,
fifth, and sixth full months preceding the com-
mencement of the 10th, 20th, 30th, 40th and
50th Lease years or an adjustment based on a
changed use.

Example 1

Current Index 121 = 1.10 (Adjustment Figure)Base Figure 110

Effective Rent x 1.10 = Adjusted Rent

Example 2

Current Index 138 = 1.14 (Adjustment Figure)Base Figure 121

Effective Rent x 1.14 = Adjusted Rent

The adjustment figure is then multiplied by the
monthly rent from the preceding adjustment
per iod to determine the new rent. Using the
foregoing examples, if the rent is now $1,000
per month, after the first adjustment it will
be $1,100 per month ($1,000 x 1.10). In the
second adjustment it will be $1,254 per month
($1,100 x 1.14).

LE119TMM
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3.3.

3.4.

3.5.
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(3) Change of Use. If LESSEE elects to substan-
tially change the use of the leased premises
after five (5) years from the Commencement Date
but no more than seven and one-half (7 1/2)
years therefrom, then the CPI adjustment shall
occur two and one-half (2 1/2) years after such
change in use. The adjustment shall be made by
multiplying the monthly rent being paid immedi-
ately before the adjustment by a fraction the
numerator of which is the average CPI figure
for the fourth, fifth and sixth months preced-
ing the change in use. For purposes of this
paragraph, a substantial change in use shall
mean (i) that two (2) of the following uses in
the CENTER have been discontinued: fitness,
sports and health, or (ii) that the majority
portion of the leased premises is no longer de-
voted to any of the original CENTER uses.

Delinquent Rent. If LESSEE fails to pay the rent when
due, LESSEE will pay, in addition to the unpaid rents,
five percent (5%) of the delinquent rent. If the rent
is still unpaid at the end of fifteen (15) days, LESSEE
shall pay an additional five percent (5%) (being a total
of ten percent (10%)) which is hereby mutually agreed by
the parties hereto to be appropriate to compensate CITY
for loss resulting from rental delinquency, including
lost interest, opportunities, legal costs and the cost
of servicing the delinquent account.

Development as Additional Consideration. LESSEE agrees
that additional and substantial consideration for grant-
ing this Lease is LESSEE I s obligation to develop the
lease premises in accordance with the CITY-approved de-
velopment plan, identified in Section 6.11, Development
Plan, of this Agreement.

Taxes. LESSEE agrees to pay, before delinquency, all
taxes, assessments and fees assessed or levied upon
LESSEE or the premises, including the land, any build-
ings, structures, machines, equipment, appliances or
other improvements or property of any nature whatsoever
erected, installed or maintained by LESSEE or levied by
reason of the business or other LESSEE activities
related to the leased premises, including any licenses
or permits. LESSEE recognizes and agrees that this
Lease may create a possessory interest subject to prop-
erty taxation, that LESSEE may be subject to the payment
of taxes levied on such interest, and that LESSEE shall

- 11 -



pay all such possesso~y interest taxes.
agrees that payment for such taxes, fees
will not reduce any rent due CITY.

LESSEE further
and assessments

SECTION 4: ASSIGNMENT; SUBLETTING; ENCUMBRANCE; ADDITIONAL
CONSIDERATION TO CITY

4.1. Time is of Essence; Provisions Binding on Successors.
Time is of the essence of all of the terms, covenants
and conditions of this Lease, and, except as otherwise
provided herein, all of the terms, covenants and condi-
tions of this Lease shall apply to, benefit and bind the
successors and assigns of the respective parties, joint-
ly and individually.

4.2. Assignment and Subletting. LESSEE shall have the right
at any time to assign this Lease or any interest there-
in, and may sublet the premises, or any part thereof, or
any right or privilege appurtenant thereto to Scripps
Clinic and Research Foundation, or any affiliate there-
of, or to any affiliate of Hospital Corporation of
Arnerica without the pr ior wr itten consent of CITY and
without payment of consideration. For purposes of this
Lease, "Affiliate" shall mean an entity controlled by
the LESSEE or a parent of LESSEE or any enti ty con-
trolled by the LESSEE's parent. However, no such trans-
fer to an Affiliate shall have the effect of increasing
the base value from which net proceeds are determined
for the purpose of computing the consideration payable
to the CITY as hereinafter provided in the event of any
future assignment or subletting to a non-affiliated
entity.

CITY's consent shall not be withheld if LESSEE's propos-
ed assignee is a Qualified Assignee. "Qualified
Assignee", for the purpose of this Lease, is defined to
mean an assignee, including, but not limited to, a Suc-
cessor, whose financial capability and expertise is suf-
ficient to perform the obligations of LESSEE under this
Lease to the reasonable satisfaction of the City
Manager, and is in good standing and of good general
reputation within its respective business community,
trade or industry. The Assignee shall assume all
rights, duties and obligations of LESSEE under this
Lease.

LESSEE and CITY agree that in the event of an assignment
or subletting of the majority portion of the leased
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•
premises and any improvements thereon to an entity other
than an Affiliate, Scripps Clinic and Research
Foundation or any affiliate thereof, LESSEE shall pay to
CITY, five percent (5%) of the net proceeds of any such
assignment or subletting. For purposes of calculating
the payment to CITY, net proceeds shall be determined as
the total proceeds minus any remaining previously un-
recaptured balances of the following:

i) any outstanding balance of prior or concurrent
obligations against LESSEE I S interest in the
leased premises and the improvements thereon
paid from the proceeds of the assignment or
subletting; and

ii) any transfer costs incurred in connection with
the assignment or subletting, including, but
not limited to, brokerage fees, fees paid to a
lender, attorneys' fees, title and escrow
costs, consultant, planning or engineering
costs; and

iii) any costs incurred in connection with improve-
ments to the leased premises made in connec-
tion with the transfer; and

iv) the original equity of LESSEE, its successors
or assigns (defined for the purposes. of this
paragraph as the initial equity of LESSEE, or
the then current LESSEE under this Lease com-
puted from the date of contribution without
addition of any interest thereon or reduction
due to cash flow from operations); and

v) any outstanding net cumulative operating defi-
cits which have not been previously recaptured
(other than from depreciation) incurred from
the Commencement Date of the Lease, or
incurred by the then Lessee since the assign-
ment date of the Lease to that Lessee, as the
term operating deficits is generally defined
in the medical field or fitness industry,
without interest thereon and without reduction
for operating profits; and

vi) any costs incurred by LESSEE for special
assessments of any kind, for example, the
Facilities Benefit Assessments, conditions and
exactions imposed in conjunction with this
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project and other project approvals, or any
other fee, cost, assessment, or special tax
imposed by any governmental entity (not in-
cluding possessory interest taxes), including
but not limited to, CITY with respect to the
leased premises or the improvements thereon.

4.3. Financing and Encumbrance. LESSEE shall have the right
at any time, and from time-to-time, to subject this
Lease, its leasehold estate and any or all improvements
thereon to a mortgage or deed of trust of an
"Institutional Lender" (as defined below) as security
for a loan or other obligations of LESSEE, provided
that, prior to completion of the improvements contem-
plated by the Development Plan, the proceeds of any fi-
nancing or refinancing shall be used exclusively for the
development and construction of such improvements on the
premises. After the completion of such development,
LESSEE shall have the right, after notice to CITY, to
finance or refinance its leasehold estate and any and
all improvements thereon from time-to-time, provided
that the indebtedness secured by LESSEE's estate here-
under shall not exceed eighty percent (80%) of LESSEE's
estate as appraised in connection with any such loan.
After the first twenty (20) years of the term of this
Lease, the LESSEE may subject its leasehold estate and
any improvements thereon to a mortgage or deed of trust
in connection with a refinancing, provided that the
eighty percent (80%) requirement stated above is met and
provided further that the LESSEE shall pay CITY two and
one half percent (2-1/2%) of the net proceeds of any
such refinancing. Such notice shall contain all inform-
ation necessary for CITY to compute any amount due CITY
pursuant to this Section. For purposes of calculating
the payment to CITY, net proceeds shall be determined as
the total loan proceeds minus any remaining previously
unrecaptured balance of the following:

LE1l9TMM
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i) any prior obligations against LESSEE's inter-
est in the leased premises and the improve-
ments thereon paid from the proceeds of the
refinancing; and

ii) any financing costs incurred in connection
wi th the refinancing, including but not
limited to brokerage fees, fees paid to the
lender, attorneys' fees, title and escrow
costs; and
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iii) any proceeds from such refinancing expended in
connection with improvements to the leased
premises, including the purchase of any items
of furniture, fixtures or equipment for the
CENTER with a usable life in excess of three
(3) years as determined in accordance with
medical or fitness industry standards as the
case may be; and

iv) the original equity of LESSEE, its successors
or asslgns (defined for the purposes of this
paragraph as the initial equity of LESSEE, or
the then current LESSEE under this Lease com-
puted from the date of contribution without
addition of any interest thereon or reduction
due to cash flow from operations) unless such
equity has previously been recaptured in con-
nection with any prior refinancing of the
leased premises; and

v) any outstanding operating deficits (other than
from depreciation) incurred from the Commence-
ment Date of the Lease, as that term is gener-
ally defined in the medical field or fitness
industry, without interest thereon and without
reduction for operating profits.

The phrase Institutional Lender shall include a Federal
or State chartered bank or savings and loan association
doing business in the State of California, or an insur-
ance company, pension fund, mortgage brokerage company
or a foreign bank, savings and loan association, or pen-
sion trust licensed or qualified to lend money in
California.

4.4. Defaults and Remedies.

a. Default. A default under this Lease shall occur in
the event that:

(1) LESSEE shall default in the performance of any
covenant or condition required by this Lease to
be performed by LESSEE and shall fail to cure
said default within thirty (30) days following
written notice thereof from CITY or, if any
such default is not curable within thirty (30)
days, shall fail to commence to cure the de-
fault(s) within said thirty (30) day period and
diligently pursue such cure to completion; or
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(2) LESSEE shall voluntarily file or have involun-
tarily filed against it any petition under any
bankruptcy or insolvency act or law, if such
involuntary proceeding or petition is not re-
moved within ninety (90) days after it has been
filed; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice
or demand upon LESSEE or upon any person claiming
rights through LESSEE, immediately terminate this
Lease and all rights of LESSEE and of all persons
claiming rights through LESSEE to the premises or to
possession thereof; and CITY may enter and take pos-
session of the premises. Provided, however, in the
event that any default described in Section 4.4
Default and Remedies, hereof, is not curable within
thirty (30) days after notice to LESSEE, CITY shall
not terminate this Lease pursuant to the default if
LESSEE immediately commences to cure the default and
diligently pursues such cure to completion.

In the event that there is a deed of trust or
mortgage on the leasehold interest, CITY shall give
the mortgagee or beneficiary written notice of the
default(s) complained of, and the same mortgagee or
beneficiary shall have thirty (30) days from such
notice to cure the default(s) or, if any such
default is not curable within thirty (30) days, to
commence to cure the default(s) and diligently
pursue such cure to completion. The thirty-day
period may be extended during such time as mortgagee
or beneficiary pursues said cure with reasonable
diligence.

b. Remedies. If the mortgagee or beneficiary shall be
required to exercise its right to cure said
default(s) through litigation or through fore-
closure, then CITY shall have the option of the fol-
lowing courses of action in order that the
default(s) may be expeditiously corrected:

a. CITY may correct said default(s) and charge the
costs thereof to the account of LESSEE, which
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charge shall be due and payable. on the date
that the rent is next due after presentation by
CITY to LESSEE and mortgagee or beneficiary of
a statement of said costs.

b. CITY may correct said default(s) and may pay
the costs thereof from the proceeds of any in-
surance fund held by CITY, CITY and LESSEE or
by CITY and mortgagee or beneficiary, or CITY
may use the funds of any faithful performance
or cash bond on deposit with CITY, or CITY may
call on the bonding agent to correct the
default(s) or to pay the costs of correction
performed by or at the direction of CITY.

c. CITY may terminate this Lease as to the rights
of LESSEE by assuming or causing the assumption
of liability for any trust deed or mortgage.
LESSEE agrees to assume and pay any and all
penalties or bonuses required by the beneficia-
ries, trustees or mortgagees as a condition for
early payoff of the related obligations by
CITY. CITY may, as an alternative, substitute
for the terminated LESSEE a new LESSEE reason-
ably satisfactory to the mortgagee or benef i-
ciary. Any reasonable costs incurred by CITY
in releasing to a new tenant shall be the re-
sponsibility of the terminated LESSEE, and
LESSEE hereby agrees to reimburse CITY for any
such costs.

Should the default(s) be noncurable by LESSEE, then
any lender holding a beneficial interest in the
leasehold, whose qualifications as an assignee have
been approved by CITY, shall have the absolute right
to substitute itself to the estate of LESSEE here-
under and to commence performance of this Lease. If
such mortgagee or beneficiary shall give notice in
writing of its election to so substitute itself
within the thirty-day period after receiving written
notice by CITY of the default, and the default, if
curable, is cured by such mortgagee or beneficiary,
then this Lease shall not terminate pursuant to the
default. In that event, CITY expressly consents to
the substitution and authorizes the mortgagee or
beneficiary to perform under this Lease with all the
rights, privileges and obligations of LESSEE, sub-
ject to cure of the default, if possible, by mort-
gagee or beneficiary. LESSEE expressly agrees to
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assign all its interest in and to its leasehold
estate to mortgagee or beneficiary in that event.

c. Abandonment by LESSEE. Even though LESSEE has
breached the Lease and abandoned the premises, this
Lease shall continue in effect for so long as CITY
does not terminate this Lease, and CITY may enforce
all its rights and remedies hereunder, including but
not limited to the right to recover the rent as it
becomes due, plus damages.

d. Waiver. Any CITY waiver of a default is not a
waiver of any other default. Any waiver of a
defaul t must be in wr iting and be executed by the
City Manager in order to constitute a valid and
binding waiver. CITY's delay or failure to exercise
a remedy or right is not a waiver of that or any
other remedy or right under this Lease. The use of
one remedy or right for any default does not waive
the use of another remedy or right for the same de-
faul t or for another or later defaul t . CITY's ac-
ceptance of any rents is not a waiver of any default
preceding the rent payment. CITY and LESSEE specif-
ically agree that the property constituting the
premises is CITY-owned and held in trust for the
benefit of the citizens of the City of San Diego and
that any failure by the City Manager or City staff
to discover a default or take prompt action to
require the cure of any default shall not result in
an equitable estoppel, but CITY shall at all times,
subject to applicable statute of limitations, have
the legal right to require the cure of any default
when and as such defaults are discovered or when and
as the City Council directs the City Manager to take
action or require the cure of any default after such
default is brought to the attention of the City
Council by the City Manager or by any concerned
citizen.

Eminent Domain. In the event the premises, the improve-
ments thereon, or any part thereof shall be taken for
public purposes by condemnation as a result of any
action or proceeding in eminent domain, then both CITY
and LESSEE may participate in such action or proceeding
and the interests of CITY and LESSEE (or Leasehold
Beneficiary) in the award and the effect of the taking
upon this Lease shall be as follows:
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a. Partial Taking. In the event of such taking of only
a part of the premises or the improvements thereon
leaving the remainder of said premises or the im-
provements thereon in such location and in such
form, shape and size as to be used effectively and
practicably in the reasonable opinion of CITY and
LESSEE for the conduct thereon of the operations
permitted hereunder, this Lease shall terminate and
end as to the portion of the premises or the im-
provements thereon so taken as of the date title to
such portion vests in the condemning authority, but
shall continue in full force and effect as to the
portion of the premises or the improvements thereon
not so taken, and the minimum rent shall be equit-
ably abated.

b. Substantial Taking. In the event of the taking of
only a part of the premises or the improvements
thereon, leaving the remainder of premises or the
improvements thereon in such location, or in such
form, shape or reduced size as to render the same
not effectively and practicably usable in the rea-
sonable opinion of CITY and LESSEE for the conduct
thereon of the operations permitted hereunder, this
Lease and all right, title and interest thereunder
shall cease on the date title to said premises or
the improvements thereon or the portion thereof so
taken vests in the condemning authority.

c. Total Taking. In the event the entire premises or
the improvements thereon are taken, this Lease and
all of the rights and obligations thereunder shall
cease on the date title to said premises so taken
vests in the condemning authority.

d. Apportionment, Distribution of Award for Total or
Substantial Taking. On a total or substantial
taking, all sums, including damages and interest,
awarded for the fee or the leasehold or both shall
be paid to CITY to be held in trust and to be dis-
tributed and disbursed in the following order of
prior ity:

(1) First, all real and personal property
constituting a lien on LESSEE's interest
premises and/or improvements thereon.

taxes
in the

( 2) Second,
mortgage
premises

the balance due under any note
encumber ing LESSEE's interest in

and/or any improvements thereon.

and
the
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(3) Third, to CITY, a sum equal to the value of the
land taken (as opposed to the Improvements
thereon) comprising the premises, valued as un-
improved land, subject to this Lease.

(4) Fourth, to CITY, any expenses or disbursements
reasonably paid or incurred by or on behalf of
CITY for or in connection with the condemnation
proceedings.

(5) Fifth, to LESSEE, any expenses or disbursements
reasonably and necessarily incurred or paid by
or on behalf of LESSEE for or in connection
with the condemnation proceedings.

(6) Sixth, to CITY, the value of the reversionary
interest in the Improvements based on the term
remaining under the Lease.

(7) Seventh, to LESSEE, the balance of the award.

e. Apportionment, Distribution of Award for Partial
Taking. On a partial taking, all sums, including
damages and interest, awarded for the fee title or
the leasehold or both, shall be paid to CITY and
shall be distributed and disbursed in the following
order or priority:

(1) First, to the cost of restoring any improve-
ments located on the premises.

(2) Second, any sum due under any note and mortgage
encumbering LESSEE's interest in the portion of
the premises and/or any improvements thereon,
as taken.

(3) Third, to CITY, a sum equal to the value of the
land taken (as opposed to the improvements
thereon) valued as unimproved land subject to
this Lease.

(4) Fourth, to CITY, the value of the reversionary
interest in the improvements taken based on the
term remaining under the Lease.

(5) Fifth, to CITY, any expenses or disbursements
reasonably and necessarily incurred or paid by
or on behalf of CITY for or in connection with
the condemnation proceedings.
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(6) Sixth, to LESSEE, any expenses or disbursements
reasonably and necessarily incurred or paid by
or on behalf of LESSEE for or in connection
with the condemnation proceedings.

(7) Seventh, to LESSEE, any residue.

f. Transfer of Rights. Notwi thstanding the foregoing
provisions of this Section 4.5, CITY may, in its
discretion and without affecting the validity and
existence of this Lease, transfer its interests in
the premises in lieu of condemnation to any author-
ity, other than to CITY itself, entitled to exercise
the power of eminent domain. In the event of such
transfer by CITY, LESSEE shall retain whatever
rights it may have hereunder to recover from the
said authority the fair market value of LESSEE's in-
terest in accordance wi th .the provisions of this
Lease.

SECTION 5: INSURANCE RISKS

5.1. LESSEE Indemnity. LESSEE shall at all times assume the
defense of, relieve, indemnify, protect and save CITY,
and any and all of its boards, officers, agents and em-
ployees, harmless from any and all claims and demands,
actions, proceedings, losses, liens, costs, judgments,
civil fines and penalties of any nature whatsoever in
regard to or resulting from LESSEE's use or operation of
the premises, including but not limited to expenses in-
curred in legal actions due to death, injury or damage
that may be caused, directly or indirectly, by:

a. any unsafe or defective condition in or on the prem-
ises within LESSEE's control which may exist by rea-
son of any act, omission or neglect or any use or
occupation of the premises by LESSEE;

b. any operation, lise or occupation conducted on the
premises by LESSEE and within LESSEE's control;

c. any act, omission or negligence on the part of
LESSEE, its employees, agents, sublessees, invitees
or licensees in the repair, maintenance or operation
of the CENTER; or
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d. any failure by LESSEE to comply or secure compliance
with any of the Lease terms or conditions.

5.2. CITY Indemnity. CITY shall at all times indemnify pro-
tect and save LESSEE, and any of its boards, offices,
agents and employees, harmless from any and all claims
and demands, actions, proceedings, losses, liens, costs,
judgments, civil fines and penalties of any nature what-
soever in regard to or resulting from CITY's use of the
premises or CITY activities on the premises in accord-
ance with this Lease, or both, including expenses in-
curred in legal actions due to death, injury or damage
to property.

5.3. Insurance. LESSEE shall provide evidence of, in the
form of a copy of the policy and a Certificate of
Insurance and maintain at all times during the term of
this Lease, the following insurance at its sole expense:

a. Public Liability and Property Damage Insurance.
Public liability and property damage insurance in
the amount of not less than TWO MILLION DOLLARS
($2,000,000.00) Combined Single Limit Liability with
an occurrence claims form. This policy shall cover
all injury or damage, including death, suffered by
any party or parties from acts or failures to act by
CITY or LESSEE or by authorized representatives of
CITY or LESSEE on or in connection with the use or
operation of the premises.

b. Fire, Extended Coverage and Vandalism Insurance.
Fire, extended coverage, and vandalism insurance on
all insurable property on the premises in an amount
equal to one hundred percent (100%) of the replace-
ment cost. Any proceeds from a loss shall be pay-
able jointly to CITY and LESSEE. The proceeds shall
be placed in a trust fund to be reinvested in re-
building or repairing the damaged property. If
there is a mortgage or trust deed on the leasehold,
the proceeds may be paid to the approved mortgagee
or beneficiary so long as adequate provisions rea-
sonably satisfactory to CITY have been made in ad-
vance in each case for the use of all proceeds for
repair and restoration of damaged or destroyed im-
provements on the premises.

c. Conditions. All insurance policies will name CITY
as an additional insured, protect CITY against any
legal costs in defending claims and will not term-
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inate without thirty (30) days' prior written
notice to CITY. All policies will be in effect on
or before the first day of the lease, except "course
of construction fire insurance" shall be in force on
commencement of all authorized construction upon the
premises, and full applicable fire insurance cover-
age shall be effective upon completion of each in-
surable improvement. A copy of the insurance policy
will remain on file with CITY during the entire term
of the lease. At least thirty (30) days prior to
the expiration of each policy, LESSEE shall furnish
a certificate(s) showing that a new or extended
policy has been obtained which meets the terms of
this Lease.

d. Modification. CITY, at its discretion, may require
the revision of amounts and coverages at any time
during the term by giving LESSEE sixty (60) days'
prior written notice. CITY's requirements shall be
designed to assure protection from and against the
kind and extent of risk existing on the premises.
LESSEE also agrees to obtain any additional insur-
ance required by CITY for new improvements in order
to meet the requirements of this Lease.

e. Certificate of Insurance. CITY agrees that LESSEE
may provide a Certificate of Insurance from an in-
surance company licensed to do business in the State
of California in full satisfaction of the require-
ments of this paragraph 5.3. Parthenon Insurance
Company is a licensed insurer in the State of
California, acknowledged by CITY as a wholly-owned
subsidiary of Hospital Corporation of America, the
parent of HCA Hospital Services of San Diego, Inc.,
and will initially be the company supplying such in-
surance.

Uninsured Damage or Destruction. In the event the im-
provements situated on the premises from time-to-time
are damaged or destroyed by a hazard which LESSEE is not
required to insure against by the terms of this Lease
and if the cost of repairing such damage or destruction
is more than ten percent (10%) of the full replacement
value of the improvements situated on the premises at
the time of such hazard, LESSEE shall be relieved of the
obligation to repair, restore or reconstruct such im-
provements but may, at its election, perform such
repair, restoration or reconstruction. In those cases
where LESSEE has no obligation under this Lease to
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repair or restore and LESSEE has not elected to restore,
LESSEE may terminate this Lease by:

a. Giving CITY notice of the damage or destruction
promptly but not later than thirty (30) days after
the event, detailing facts that qualify the casualty
under this provision and stating LESSEE's intent to
terminate.

b. Curing or causing any monetary default to be cured
within the applicable grace period.

c. Continuing to make all payments when due as required
by the provisions of this Lease up until termina-
tion.

d. Paying in full any outstanding indebtedness incurred
by LESSEE and secured by an encumbrance or encum-
brances on the leasehold.

e. Deliver ing possession of the premises to CITY and
qui tclaiming all right, title and interest in the
premises upon, and promptly after, ceasing to do
business on the premises.

f. Causing to be discharged all liens and encumbrances
resulting from any act or omission of LESSEE.

g. Removing, if CITY so requires, all fixtures and im-
provements as specified in Section 6.9 relating to
LESSEE's duty to remove fixtures and improvements
upon termination or expiration of the lease term.

h. Removing, at LESSEE's cost, all damaged property
from the leased premises.

Waste, Damage or Destruction. LESSEE agrees to give
notice to CITY of any fire or other casualty causing
damage ln excess of Twenty-five Thousand Dollars
($25,000) that occurs on the leased premises within ten
(10) days of such fire or damage. LESSEE agrees not to
commit or suffer to be committed any waste or injury or
any public or private nuisance, to keep the premises
clean and clear of refuse and obstructions, and to dis-
pose of all garbage, trash, and rubbish in a manner sat-
isfactory to CITY.
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SECTION 6: IMPROVEMENTS/ALTERATIONS/REPAIRS

6.1. Acceptance of Premises. By the time this Lease is
signed, LESSEE represents and warrants that it has in-
dependently inspected the premises and made all tests,
investigations and observations necessary to satisfy it-
self of the condition of the premises. LESSEE agrees it
is relying solely on such independent inspection, tests,
investigations and observations in making this Lease.
LESSEE further acknowledges that the premises are in the
condition called for by this Lease, that CITY has per-
formed all work with respect to the premises and that
LESSEE does not hold CITY responsible for any defects in
the premises.

6.2. Entry for Inspection. CITY reserves and shall always
have the right to enter the public portions of said
premises for the purpose of viewing and ascertaining the
condition of the same, or to protect its interests in
the premises, or to inspect the operations conducted
thereon. Entry by CITY into non-public areas shall
occur (1) during the normal business hours, (2) upon 24
hours' notice and (3) accompanied by an authorized rep-
resentative of LESSEE. Such entry shall not unreason-
ably interfere with the operation of the premises and
shall be conducted in such manner as to cause minimal
disruption. CITY recognizes that LESSEE must operate in
accordance with the rules and regulations established by
the County, State and Federal agencies and is subject to
inspection by such agencies to assure that the premises
are in a decent, safe, healthy and sanitary condition.

6.3. Maintenance. LESSEE agrees to assume full responsibil-
ity and cost for the operation and maintenance of the
premises throughout the term. LESSEE will make all
repairs and replacements necessary to maintain and pre-
serve the premises in a decent, safe, healthy and sani-
tary condition in compliance with the Development Plan
descr ibed in Section 6.11, Development Plan, and with
all applicable laws.

6.4. Improvements/Alterations. LESSEE agrees that "major
structural or architectural design alterations" to ap-
proved improvements, structures or installations may not
be made on the premises without prior written approval
by the City Manager and that such approval shall not be
unreasonably withheld, subject to LESSEE's compliance
with all laws and ordinances applicable to such altera-
tions. CITY and LESSEE agree that (i) any interior mod-
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ifications and (ii) any exterior alterations to existing
buildings that do not cause a substantial change in ar-
chitectural theme shall be deemed not to be "major
structural or architectural design alterations" within
the meaning of the preceding sentence and that such
alterations do not require the prior written consent of
CITY. LESSEE shall give CITY at least thirty (30) days
prior written notice of LESSEE's intent to commence any
material alterations in order to enable CITY to record
and/or post a notice of nonresponsibility with respect
to such work. This provision shall not relieve LESSEE
of any obligation under this Lease to maintain the
premises in a decent, safe, healthy and sanitary condi-
tion, including structural repair and restoration of
damaged or worn improvements. LESSEE is author ized to
and agrees to remove from the premises the existing
driving range fencing on the premises. Such removal
will be accomplished in a manner and timetable approved
by CITY. CITY shall not be obligated by this Lease to
make or assume any expense for any improvements, re-
movals or other alterations. Anything, to the contrary
herein notwithstanding, no such improvements or altera-
tions shall be made in such a way as to interfere with
CITY's right to maintain any CITY facilities on the
leased premises.

6.5. Utilities. LESSEE agrees to order, obtain and pay for
all utilities and service and installation charges in
connection with the development and operation of the
leased premises. All utilities will be installed under-
ground.

6.6. Liens. LESSEE shall at all times save CITY free and
harmless and indemnify CITY against all claims for labor
or materials ln connection with operations, improve-
ments, alterations or repairs on or to the, premises and
the costs of defending against such claims, including
reasonable attorneys' fees.

If improvements, alterations or repairs are made to the
premises by LESSEE, or by any party other than CITY, and
a lien or notice of lien is filed, LESSEE shall within
ten (10) days of such filing either:

a. Take all actions necessary to record a valid release
of lien, or

b. File with CITY at Lessee's election a bond, cash or
other security acceptable to CITY sufficient to pay
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in full all claims at all times of all persons seek-
ing relief under the lien, whereupon LESSEE may con-
test any such claim and withhold or defer payment or
pay under protest without such action constituting
an event of default hereunder. In the event a final
judgment has been rendered against LESSEE by a court
of competent jurisdiction for the foreclosure of any
lien arising from such claim and if LESSEE fails to
pay such judgment or stay the execution of such
judgment by lawful means, CITY shall have recourse
to the security for such claim and may pay the same.

6.7. Construction Bond. With respect to any initial con-
struction to be performed in connection with the General
Development Plan and any alteration involving major
structural or architectural design alterations as
defined in Section 6.4, LESSEE shall deposit with CITY,
prior to commencement of said construction, a faithful
performance bond in the amount of one hundred percent
(100%) of the estimated construction cost of the work to
be performed. The bond may be at Lessee I s election in
cash or may be a corporate surety bond or other security
reasonably satisfactory to CITY. The bond shall insure
that the construction commenced by LESSEE shall be com-
pleted in accordance with the plans approved by CITY or,
at the option of CITY, that the uncompleted construction
shall be removed and the premises restored to a condi-
tion satisfactory to CITY. The bond or cash will be
held in trust by CITY for the purpose specified above or
at CITY's option it may be placed in an escrow or other
trust approved by CITY. CITY shall use its best efforts
to obtain the best interest rates customarily available
to be paid to LESSEE when the bond or other security is
released.

6.8. Signs. LESSEE agrees not to erect or display any ban-
ners, pennants, flags, posters, signs, decorations, mar-
quees, awnings or similar devices or advertising without
the prior written consent of CITY. If any such un-
authorized item is found on the premises, LESSEE agrees
to remove the item at its expense within forty-eight
(48) hours of notice thereof by CITY, or CITY may there-
upon remove the item at LESSEE's cost.

6.9. Ownership of Improvements and Personal Property.

a. All of the improvements constructed on the premises
by LESSEE and all additions, alterations and repairs
thereto constructed by LESSEE shall be owned by
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LESSEE and shall be deemed a part of the realty
until expiration of the term or sooner termination
of this Lease. Any and all improvements, fixtures,
structures and installations or additions to the
premises (excluding trade fixtures) now existing or
constructed on the premises by LESSEE shall at lease
expiration or termination be deemed to be part of
the premises and shall become, at CITY's option,
CITY's property, free of all liens and claims,
except as otherwise provided in this Lease.

b. If CITY elects not to assume ownership of all or any
improvements, fixtures, structures and instal-
lations, CITY shall so notify LESSEE thirty (30)
days prior to termination or one hundred eighty
(180) days prior to expiration, and LESSEE shall re-
move all such improvements, structures and installa-
tions as directed by CITY at LESSEE's sole cost on
or before lease expiration or termination. Notwith-
standing the foregoing, anytime during the last five
(5) years of the lease term, LESSEE may by written
notice require CITY to indicate within six (6)
months after CITY's receipt of such written notice
whether or not CITY requires LESSEE to remove the
improvements, structures and installations on the
premises upon expiration of the lease term. The
failure of CITY to indicate within such 6-month time
per iod whether or not LESSEE is to remove the im-
provements on the expiration of the lease term shall
entitle LESSEE to leave the improvements in place at
the expiration of the lease term. If LESSEE fails
to remove any improvements, structures and installa-
tions wi thin sixty (60) days after expiration or
termination of the lease term, as directed, LESSEE
agrees to pay CITY the full cost of any removal. If
LESSEE learns during the last five (5) years of the
lease term that it will be required to demolish and
remove the improvements, then, notwithstanding any-
thing to the contrary contained in this Lease,
LESSEE shall be required to maintain and repair the
improvements only to the extent necessary to avoid
unsafe or unsanitary conditions and, in the single
event of more than One Million Dollars ($1,000,000)
(adjusted by the CPI "all items" from the Lease
Commencement Date) worth of damage or destruction to
the improvements, during the last five (5) years of
the lease term, LESSEE may terminate this Lease by
written notice to CITY provided the debt of any
leasehold mortgage is paid in full; provided, how-
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ever, any debris resulting from such damage or des-
truction shall be removed by LESSEE, and the
premises shall be put in a neat, safe and sanitary
condi tion.

c. LESSEE-owned machines, appliances, equipment (in-
cluding trade fixtures) and other items of personal
property shall be removed by LESSEE by the date of
the expiration or termination of this Lease. Any
said items which LESSEE fails to remove no later
than ten (10) days after the expiration of the term
will be considered abandoned and become CITY's prop-
erty free of all claims and liens, or CITY may, at
its option, remove said items at LESSEE's expense.

d. If any removal of such personal trade fixtures prop-
erty by LESSEE results in damage to the remaining
improvements on the premises, LESSEE agrees to re-
pair all such damage.

e. Any necessary removal by either CITY or LESSEE which
takes place beyond said expiration or termination
hereof shall require LESSEE to pay the monthly pro
rata portion of the Annual Minimum Rent to CITY at
the rate in effect immediately prior to said expira-
tion or termination until the removal is complete.

f. Notwi thstanding any of the foregoing, in the event
LESSEE desires to dispose of any of its non-
proprietary personal property used in the operation
of said premises upon expiration or termination of
this Lease, then CITY shall have the first right to
acquire or purchase said property.

6.10. Unavoidable Delay. If the per formance of any act re-
quired of CITY or LESSEE is directly prevented or
delayed by reason of strikes, lockouts, labor disputes,
unusual governmental delays, acts of God, fire, floods,
epidemics, freight embargoes, litigation challenging the
approvals relating to LESSEE's proposed development of
the premises, or new legal action with respect to the
same or other causes beyond the reasonable control of
the party required to perform an act ("Force Majeure
Events"), said party shall be excused from performing
that act for the period equal to the period of the pre-
vention or delay; provided, however, except as expressly
set forth above, this provision shall not apply to obli-
gations to pay rental as required pursuant to this
Lease, except for rental due prior to completion of con-
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struction of the CENTER (exclusive of any parking
garage) . In the event LESSEE or CITY claims the exist-
ence of such a delay, the party claiming the delay shall
notify the other party in wr iting of such fact wi thin
ten (10) days after the beginning of any such claimed
delay. Subject to the occurrence of Force Majeure
Events, should LESSEE fail to obtain a Building Permit
by one (1) year from the Commencement Date or to com-
mence construction of the development wi thin six (6)
months after the issuance of the Building Permit, CITY
may terminate this Lease by written notice to LESSEE.
The City Manager may extend the date for commencement of
construction for a period not to exceed six (6) months
upon LESSEE's request in advance of the expiration of
the initial six (6) month period after the issuance of
the building permit, setting forth reasons acceptable to
CITY why said per iod should be extended. In no event
and despite any Force Majeure Event, shall the Ci ty
Manager be obligated to extend the commencement date of
construction beyond a total period of twelve (12) months
following the issuance of the Building Permit. Except
for delays caused by Force Majeure Events, in the event
that construction is not completed within thirty (30)
months following the date the Building Permit has been
issued, CITY may terminate this Lease, in which event
LESSEE shall be liable to CITY for all costs and expens-
es incurred by CITY arising from or related to entering
into this Lease.

6.11. Development Plan. LESSEE agrees to develop the leased
premises in accordance with the General Development Plan
approved by the City Manager and filed in the Office of
the City Clerk which plan is hereby incorporated by this
reference. The Ci ty Manager shall act promptly on the
approval of said plan or the detailing of any reasons
for its non-approval. The Development Plan covers (in-
cluding the parking structure the conceptual archi tec-
tural design, materials of construction, elevations and
colors of all structures, the plot plan of all struc-
tures and above ground improvements, a complete land-
scaping plan with species and sizes, the uses of the fa-
cilities, the schedule of development, the estimated
construction costs and financing plan. The City Manager
or his designee shall have the authority to authorize
changes to the ini tial development plan. CITY acknow-
ledges and agrees that LESSEE shall have the right to
change the use of various portions of the CENTER, so
long as the new uses are consistent with other uses on
the remainder of the Scripps campus and with applicable
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zoning,
fecting
visions
3 • 2 •

the Community Plan, and other regulations af-
the leased premises, in accordance with the pro-
of this Lease including Section 1.2 and Section

6.12. Limitation of LESSEE's Liability. From and after the
completion of the improvements contemplated by the
General Development plan, CITY expressly agrees that so
long as LESSEE, or any approved successor or assignee of
LESSEE's interest under this Lease, shall be a corpora-
tion, a trust, a partnership, a joint venture, an in-
corporated association or other form of business entity,
the obligations incurred by LESSEE or such successor
under this Lease shall not constitute personal obliga-
tions of the off icers, di rectors, trustees, partners,
joint venturers, members, stockholders or other princi-
pals or representatives thereof.

SECTION 7: GENERAL PROVISIONS

7.1. Notices.

a. Any notice required or permitted to be given here-
under shall be in writing and may be served person-
ally or by United States mail, postage prepaid, ad-
dressed to LESSEE at the leased premises or at such
other address designated in writing by LESSEE; and
to CITY as follows:

City Manager
City Administration Building
202 "C" Street, M.S. 95
San Diego, CA 92101-4155
Attention: Property Director

with copies to the City Attorney Deputy in charge of
advising the Property Department, or to any mort-
gagee, trustee or beneficiary as applicable at such
appropriate address designated in writing by the
respective party.

Notices to LESSEE shall not be effective until a
copy of such notice, delivered in the same manner as
notice to LESSEE, is delivered as follows:

LE1l9TMM
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7.2.

7.3.

7.4.

7.5.
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Executive Director
Green Hospital of Scripps Clinic
10666 N. Torrey Pines Road
La Jolla, CA 92037
Attention: HCA Administrator

with copies to:

Hospital Corporation of America
One Park Plaza
P.O. Box 550
Nashville, TN 37202-0550
Attention: General Counsel

b. Any party entitled or required to receive notice
under this Lease may, by like notice, designate a
different address to which notices shall be sent.

Compliance with Law. LESSEE shall at all times in the
construction, maintenance, occupancy and operation of
the premises comply with all applicable laws, statutes,
ordinances and regulations of City, County, State, and
Federal Governments, at LESSEE's sole cost and
expense. In addition, LESSEE shall comply with any and
all notices issued by the City Manager or his authorized
representative under the authority of any such law,
statute, ordinance or regulation.

CITY Approval. The approval or consent of CITY, wher-
ever required in this Lease, shall mean the written ap-
proval or consent of the City Manager, unless otherwise
specified, without need for further resolution by the
Ci ty Council.

Nondiscrimination. LESSEE agrees not to discriminate in
any manner against any person or persons on account of
race, marital status, sex, religious creed, color,
ancestry, national origin, age or physical handicap in
LESSEE's use of the premises, including but not limited
to the providing of goods, services, facilities, privi-
leges, advantages and accommodations, and the obtaining
and holding of employment.

Partial Invalidity. If any term, covenant, condition or
provision of this Lease is found invalid, void or unen-
forceable by a court of competent jurisdiction, the re-
maining provisions will remain in full force and effect.
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7.6.

7.7.

7.8.

7.9.

Legal Fees. In the event of any litigation regarding
this Lease, the prevailing party shall be entitled to an
award of reasonable legal costs, including court and
attorneys' fees.

Number and Gender. Words of any gender used in this
Lease shall include any other gender, and words in the
singular number shall include the plural when the tense
requires.

Captions. Section headings and captions for var ious
articles and paragraphs shall not be held to define,
limit, augment or describe the scope, content or intent
of any or all parts of this Lease. The numbers of the
paragraphs and pages of this Lease may not be consecu-
tive. Such lack of consecutive numbers is intentional
and shall have no effect on the enforceability of this
Lease.

Entire Understanding. This Lease contains the entire
understanding of the parties. LESSEE, by signing this
agreement, agrees that there is no other written or oral
understanding between the parties with respect to the
leased premises. Each party has relied on its own ex-
amination of the premises, advice from its own attorneys
and the warranties, representations and covenants of the
Lease itself. Each of the parties in this Lease agrees
that no other party, agent or attorney of any other
party has made any promise, representation or warranty
whatsoever which is not contained in this Lease.

The failure or refusal of any party to read the Lease or
other documents, inspect the premises and obtain legal
or other advice relevant to this transaction constitutes
a waiver of any objection, contention or claim that
might have been based on these actions. No modifica-
tion, amendment or alteration of this Lease will be
valid unless it is in writing and signed by all parties.

7.10. CITY Employee Participation Policy. It is the policy of
CITY that all CITY contracts, agreements or leases with
consultants, vendors or lessees shall include a condi-
tion that the contract, agreement or lease shall be sub-
ject to termination by CITY if lessee, or with lessee's
knowledge a contractor of lessee, employs an individual
whom lessee either knows or had reason to know has par-
ticipated (within the twelve (12) months immediately
preceding such employment) in his/her capacity as a CITY
officer or employee in negotiations with or otherwise
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has had an influence on the recommendation made to the
City Council in connection with the selection of the
contractor of a lessee. It is not the intent of this
policy that these provisions apply to members of the
City Council.

7.11. Real Estate Broker's Commission. No broker's commission
will be paid by CITY or LESSEE in connection with this
Lease.

7.12. Corporate Authority. Each individual executing this
Lease on behalf of LESSEE represents and warrants that
he/she is duly authorized to execute and deliver this
Lease on behalf of said corporation, in accordance with
a duly adopted resolution of the Board of Directors of
the corporation or in accordance with the bylaws of the
corporation, and that this Lease is binding upon the
corporation in accordance with its terms and that LESSEE
is a duly qualified corporation and all steps have been
taken prior to the date hereof to qualify LESSEE to do
business in the state where the premises are situated.

7.13. Equal Opportunity. LESSEE agrees to abide by CITY's
"Affirmative Action Program for LESSEES" as it exists on
the date hereof. A copy of the program effective as of
the date of this Lease is on file in the City Clerk's
Office and by this reference is made a part hereof. The
program's goal is the attainment of employment for mi-
norities and women in all areas of employment, in a
total percentage as established by CITY for its
Affirmative Action Program each year. Exhibit "0"
"Equal Opportunity Program Requirements" and Exhibit "E"
"Affirmative Action Plan" as attached hereto are hereby
incorporated into this Lease.

SECTION 8: SPECIAL PROVISIONS

8 .1. Golf Maintenance Facilities. As additional considera-
tion for entering into this Lease, LESSEE agrees to de-
molish the existing golf maintenance facility and design
and construct, at LESSEE's expense, a replacement pri-
mary facility easterly of the 17th hole, North Course,
and a secondary facility in the vicinity of the 16th
tee, South Course. Design and construction will include
all pre-development costs, the buildings, other site im-
provements determined necessary by CITY, utility connec-
tions and an eight-foot sidewalk within the North Torrey
Pines Road right-of-way adjacent to the primary mainten-
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8.2.
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ance facility site and connecting to the northerly and
southerly segments of the sidewalk to be constructed by
the Torrey Pines Hotel Associates. LESSEE agrees to
fund these removals and additions up to a maximum of
Five Hundred Thousand Dollars ($500,000), of which any
funding greater than One Hundred Sixty-five Thousand
Dollars ($165,000) shall be credited by the CITY to the
LESSEE in the form of Rent Credits. Such Rent Credi ts
shall be applied to the rent schedule as contained in
Section 3.2 (a) (after a minimum of One Hundred Sixty-
five Thousand Dollars ($165,000) has been spent), start-
ing in year one (1) and continuing in each successive
year until such Rent Credits have been fully applied.
In each year the amount of the Rent Credit shall be
equal to the rent amount, until such time as the remain-
ing Rent Credit balance is less than the stated rent,
when the entire remaining balance shall be used in that
year.

All costs for which a rent credit shall be given shall
be supported by invoices or other supporting documenta-
tion satisfactory to the City Manager. Such invoices
shall be delivered monthly beginning with the month
after the first advance.

The remaining balance of the Rent Credit amount shall be
adjusted yearly bearing interest at the prime rate (Bank
of America reference rate) plus two percent (2%) calcu-
lated from the date advanced by LESSEE.

Interest will be computed on expenditures in excess of
One Hundred Sixty-five Thousand Dollars ($165,000), by
the LESSEE on a monthly basis. On the one (1) year an-
niversary date of the first expenditure in excess of One
Hundred Sixty-five Thousand Dollars the total amount of
any Rent Credits (i. e. pr incipal and accrued interest
thereon) which have not been offset on the anniversary
date will be calculated and interest thereon will be
computed at the applicable rate on the date of the com-
putation and that rate will apply to the Rent Credits on
the anniversary adjustment date until they have been
offset against rent or until they are recomputed on the
next anniversary date. All current expenditures will be
calculated on a monthly basis and interest will accrue
on the amounts so expended on the date of such calcula-
tion.

CITY Access Through and Around Premises. CITY has here-
tofore used the premises for access to a golf equipment
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maintenance facility and for access to the golf course
to provide other essential services. While the need for
such access will be reduced upon construction of a re-
placement pr imary maintenance facility adjacent to the
North Course, CITY and LESSEE agree there will continue
to be a need for access to the South Course for es-
sential services, including but not limited to trash and
waste removal, fire department access and for employees
and deliveries to a secondary maintenance facility.
Throughout the term of this Lease, LESSEE agrees to pro-
vide such access either through the premises or through
LESSEE-controlled property adjacent to the premises in a
manner reasonably satisfactory to the City Manager.

8.3. LESSEE First Right to Purchase. In the event CITY
desires to sell its interest in the leased premises, to-
gether with any improvements owned by CITY situated on
the leased premises, LESSEE shall be given the first
right to purchase said interest and improvements at a
mutually agreeable price. If LESSEE does not exercise
such right to purchase, CITY shall not then sell or
offer to sell its interest at a lower pr ice without
first re-offering LESSEE the right to purchase at such
lower price.

SECTION 9: SIGNATURES

9.1. Counterparts. This Lease may be executed in two or more
counterparts, each of which shall be deemed to be an or-
iginal, but all of which shall constitute one and the
same instrument.
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/ 9.2. Signature Page.

0INWITNESS WHEREOF, this Lease is executed by CITY, acting by and
. through its City Manager, and by LESSEE, acting by and through its

lawfully authorized officers.

THE CITY OF SAN DIEGO

Da te :_-,-F_E_B_O_8_'_9_88 __

HCA HOSPITAL SERVICES OF SAN DIEGO,
INC. d/b/a Green Hospital of Scripps
Clinic

Date:A 2~{/fM
I

By: aVyudRtf 6Vu&..-..:
Its: *~O1Yt:~

By: _

Its : _

APPROVED AS TO FORM AND
LEG~:Y THIS .2-"3 DAY
OF ::J~ "" , 1988.

6
Ily·

JOHN W. WITT, City Attorney

By, vo-~
Deputy cifYAEtOiI1€Y
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9.2. Signature Page.

IN WITNESS WHEREOF, this Lease is executed by CITY, acting by and
through its City Manager, and by LESSEE, acting by and through its
lawfully authorized officers.

THE CITY OF SAN DIEGO

Da te: __ FE_B_O_8_19_8_B_ By:=--.,..-----::;..,....,--.,-;-----------Deputy City Manager

HCA HOSPITAL SERVICES OF SAN DIEGO,
INC. d/b/a Green Hospital of Scripps
Clinic

By: 4~'fW!lttbr4eU ....
Its: ~~..a.~""-~----u:r;I?"e..-..=.-~--'-. _

By:-----------------
Its : _

APPROVED AS TO FORM AND
LEGALITY THIS DAY
OF , 1988.

By: ~JO~H=N-W=-.-'W=IT""T;;:;--,-'C;:;-~"""t"y-'----A;-t"t"o=-r=-n=-e::-:-::y

By:
Deputy City Attorney
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.. • Page 1 of 3

122:488EXH.A&B
IN: 488

.4/14/86

EXHIBIT .'.IIr:

LEG~L DESCRIPTION

(HCA EXCEPTION)

, .
, "

ALL' THOSE PORTIONS OF "PUEBLO LOTS 1326 AND 1330 OF THE PUEBLO

L~NDS Of SAN DIEGO IN THE CITY Of SAN DIEGO, COUNTY OF SAN DIEGO,
, . ,

STATE Of CALIfORNIA, ACCORDING TO MAP THEREOF BY JAMES PASCOE IN

1870, A ,COpy OF WHICH. MAP WAS FILED IN THE OFFICE OF COUNTY

RECORDER OF SAN DIEGO COUNTY NOVEMBER 14, 1921 AS MISCELLANEOUS

MAP 36, MORE PARTICULARLY DESCRIBED AS fOLLOWS:
.. ':

·.BEGINNINGAT THE NORTHEAST CORNER OF PUEBLO LOT 1325 OF SAID
'.. PUEBLO LANDS WHICH POIN~ IS THE COMMON CORNER Of PUEBLO LOTS

.1325, 1326, 1330 AND 1331; THENCE NORTH 80° 31' 04" EAST 368.36

fEET TO POINT "A" AS DESCRIBED IN EXHIBIT "A" ATTACHED, SAID

POINT "A" BEING A POINT IN THE WESTERLY RIGHT OF WAY LINE OF

TORREY PINES ROA.D, AS DEDICATED By"CITY OF SAN DIEGO ORDINANCE

7634 DATED MARCH 24, 1919 THENCE CONTINUING ALONG SAID WESTERLY

RIGHT OF WAY LINE SOUTH ~o 28' 56" EAST 281.59 FEET TO. THE
NORTHEAST CORNER OF PA.RCEL_2 Of PARCEL MAP NO. 11723, FILED IN

'THE OFfICE Of THE SAN DIEGO COUNTY RECORDER; THENCE ALONG THE

BOUNDARY LINE OF SAID PARCEL 2, NORTH 82° 28' 46" WEST 207.13 TO

AN ANGLE POINT IN SAID LINE; THENCE CONTINUING ALONG SAID

BOUNDARY LINE SOUTH 7° IS' 05" EAST 200.84 fEET TO AN ANGLE

POINT; THENCE SOUTH 84° 19' 48" WEST ALONG SAID BOUNDARY LINE TO



• • Page 2 of 3
EXHIBIT "f,1/

THE NORTHWEST CORNER THEREOf; THENCE LEAVING S~ID BOUNDARY SOUTH
84° 19' 59" WEST 100.26 FEET TO A POINT IN THE EASTERLY LINE 0f

S~ID PUEBLO LOT 1325 THAT BEARS SOUTH 0° 52' 34" WEST 488.90 FEET

F.ROM THE POINT Of BEGINNING; THENCE NORTH 0° 52' 34" E~ST 488.90
-. : FEET TO THE POINT OF BEGINNING .

. '."

.,
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GENERAL DEVELOPMENT PLAN

The General Development Plan consists of:

a. Plot Plan - For the Lease Premises.

b. Development Schedule - For the Leasehold Improvements.

c. Financial Plan - For funding the Project.

d. Schematic Elevations - For Sports, Fitness and Health
CENTER, other Leasehold Improvements, and the two (2)
golf equipment maintenance facilities.

e. Landscape Plan for the Leased Premises and the two (2)
golf equipment maintenance facilities.

f. Plot Plan for the two golf equipment maintenance fa-
cilities and the pedestrian paths within the North
Torrey Pines Road right-of-way.

g. Development Schedule for Improvements described in
subparagraph f above.

h. Plot plan for proposed future parking facilities.

i. Landscape plan for improvement referred to in subpara-
graph f above.

j , Estimated construction cost summary for improvements
referred to in subparagraph a and f.

k , Terms and condi tions of Conditional Use Permi t and
Parcel Map.

Approved as to form and
legality:

Approved:

John W. witt, City Attorney James L. Spotts, Property Director

9.06S General Development Plan

EXHIBIT "C"
1
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Fitness, Health, and Sports Center
Estimated Cost Summary

Category Cost Estimate

Pre-Development:

Legal Fees/Consultants $32,9'''J
Design and Construction:

Demolition, removal, and construction of golf
maintenance facilities

other Testing/Misc. Construction

Construction (39,999 sq. ft.) $3,986,999

Contingency. $113,973

Architect & Engineering Fees

Communications

$266,146

$299,738

$395,999City Review/Local Assessment (inc. FBA fees)

Materials Management:

Equipment

Financing Costs (Insurance, Interim Interest,
and Issuance Cost) $235,99"

GRAND TOTAL $6,987,957--------------------
~.// :: ....... t v.

NOTE: Project to be financed by HCA through equity and debt
instruments in effect at time. o(:p'r'oCje~t:cOI$litment.
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Fitness, Health, and Sports Center
Estimated Development Schedule

Step

Land Lease Approval by City of San Diego

Coastal Commission Approval

Finalize Architectural Drawings for Center
and Golf Maintenance Facilities

City Approval of Architectural Plans

Construction of Golf Maintenance Facilities

Construction of Center

Occupancy

.i' ,
i (t

Estimated
Date(s)

February, 1988

February, 1988

May, 1988

July, 1988

August, 1988-
November, 1988

August, 1988-
August, 1989

September, 1989-

Estimated
Month(s}

1

1

4

6

7-10

7-19

20
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EQUAL OPPORTUNITY PROGRAM REQUIREMENTS

A. PROPOSAL REQUIREMENTS AND CONDITIONS:

GENERAL -- The Bidder's attention is directed to the provlslons for
the requirements and conditions which must be observed in the prepa-
ration of the proposal form and the submission of the bid.

B. MINORITY AND WOMEN BUSINESS ENTERPRISE:

This Project is subject to CITY of San Diego Resolution No. R-262633
(adopted on March 4, 1985), entitled "Minority and Women Business
Enterprise Program."

Bidders should be fully informed regarding the requirements of the
City's "Minority and Women Business Enterprise Program." Particular
attention is directed to the following matters:

1) "Minority Business Enterprise" means a business which is at
least fifty-one percent (51%) owned and operated by one or more
minorities. In the case of publicly-owned business, at least fifty-
one percent (51%) of the stock must be owned and the business oper-
ated by minorities;

2) "Women-Owned Business Enterprise" means a business which is
at least fifty-one percent (51%) owned and operated by women, or in
the case of a publicly owned business, at least fifty-one percent
(51%) of the stock must be owned and the business operated by women;

3) An MBE or WBE qualifies as such by any of the following
methods:

a) Being listed by the CITY as a Minority or Women
Business Enterprise;

b) Being listed in the State of California (CALTRANS)
directory of Minority and Women contractors;

c) Filling out the Self Certification Forms B-5(1) and B-
5(2) attached to this proposal and having been found
to meet the criteria of the CITY's program.

4) An MBE or WBE may participate as a Subcontractor, Joint
Venture Partner with a Prime or Subcontractor, or Vendor of
Materials or Supplies.

EXHIBIT "0"
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5) An MBE or WBE Joint Venture Partner must be responsible for
a clearly defined portion of the work to be performed, in addition
to satisfying requirements for ownership and control.

6) An MBE or WBE must perform a commercially useful function,
i.e., must be responsible for the execution of a distinct element of
the work and must carry out its responsibility by actually perform-
ing, managing and supervising the work.

7) Credit for trucking by MBEs and WBEs will be the amount to
be paid when the MBE or WBE trucker will perform the trucking with
his/her trucks, tractors and employees or when an MBE or WBE truck-
ing broker has signed agreements with MBE or WBE truckers assuring
that the trucking will be performed by MBE and WBE truckers, re-
spectively.

8) Prior to award of any contract, the Low Bidder's MBE or WBE
submittal will be reviewed to determine whether there has been a
good faith effort to solicit and engage Subcontractors and Vendors
who are Minor ity and Women Business Enterpr ises. The Bidder does
not have to submit any information regarding his efforts if the per-
centage in dollar value of subcontracts awarded to Minority Business
Enterprises is fifteen percent (15%) of the total value of the bid,
and the percentage in dollar value of subcontracts awarded to Women-
Owned Business Enterprises is five percent (5%) of the total dollar
value of the bid. If the low bidder is a qualified MBE or WBE, the
low bidder does not have to list MBE or WBE Subcontractors as ap-
propriate. WBEs and MBEs currently listed in the CITY I s directory
are established and qualified. If the MBE or WBE Subcontractor who
is listed on Form B-5(1) is in the CITY's directory, a check in the
appropriate column is sufficient. If the Subcontractor is listed in
any other governmental publication as a WBE or MBE, that information
must be indicated on Form B-5(1).

9) Bidders are encouraged to utilize services offered by banks
owned and controlled by Minorities and/or Women.

C. MBE AND WBE GOALS FOR THIS PROJECT:

The CITY
Minority
Business

of San Diego has established the following
Business Enterprises (MBE) participation and

Enterprises (WBE) participation for this Project:

goals for
for women

Minority Business Enterprises (MBE) 15%
Women Business Enterprises (WBE) 5%

It is the Bidder I s responsibility to make a sufficient portion of
the work available to Subcontractors and Suppliers and to select

EXHIBIT "0"
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2) If an MBE or WBE Subcontractor is unable to perform suc-

cessfully and is to be replaced, the Contractor will be required to
make good faith efforts to replace the original MBE or WBE
Subcontractor with another MBE or WBE Subcontractor, and

the
(1)

3) The Bidder must list and clearly describe the
work which will be done by each such Subcontractor.
Subcontractor shall be listed for each portion.

portion of
Only one

A sheet for listing the
and the Subletting and
cluded in the proposal.

subcontractors, as required by
Subcontracting Fair Practices
[B-5(1) and B-5(2).]

this section
Act, is in-

E. PERFORMANCE OF MBE AND WBE SUBCONTRACTORS AND SUPPLIERS.

The MBEs and WBEs listed by the Contractor shall perform the work
and supply the materials for which they are listed.

Authorization to utilize other forces may be requested for the fol-
lowing reasons:

1) The listed MBE or WBE, after having had a reasonable oppor-
tunity to do so, fails or refuses to execute a written contract,
when such written contract, based upon the general terms, condi-
tions, plans and specifications for the Project, is presented by the
Contractor.

2) The listed MBE or WBE becomes bankrupt or insolvent.

3) The listed MBE or WBE fails or refuses to perform his sub-
contract or furnish the listed materials.

4) The listed MBE or WBE Subcontractor fails or refuses to
meet the bond requirements of the Contractor.

5) The work performed by the listed Subcontractor is substan-
tially unsatisfactory and is not in substantial accordance with the
plans and specifications, or the Subcontractor is substantially
delaying or disrupting the progress of the work.

6) It would be in the best interest of the CITY.

The Contractor shall not be entitled to any payment for such work or
material unless it is performed by the listed MBE or WBE or by other
forces (including those of the Contractor), pursuant to prior writ-
ten authorization of the Engineer.

EXHIBIT "0"
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those portions of the work or material needs consistent with the
available MBE and WBE Subcontractors and Suppliers so as to assure
meeting the goal for MBE and WBE participation. It is the Bidder's
responsibility to meet the goal of MBE and WBE participation or to
provide information to establish good faith efforts to do so.

If the Bidder's bid does not list either
or Vendors in sufficient amounts to equal
the program, the Bidder may establish his
by submitting supplementary information.
include the following:

MBE or WBE Subcontractors
the goals established for
or her good faith efforts

Such information should

1) The names and dates of advertisement of each newspaper,
trade paper and minority-focus paper in which a request for MBE and
WBE participation in this project was placed by the Bidder;

2) The names and dates of notices of all certified MBEs and
WBEs solicited by direct mail for this Project;

3) The items of work for which the Bidder requested sub-bids
or materials to be supplied by MBEs and WBEs;

4) The names of MBEs and WBEs who submi tted bids for any of
the work indicated in 3 above which were not accepted, the name of
the Subcontractor or Supplier that was selected for that portion of
work and the reasons for the Bidder I s choice. (If the reason was
price, give the price bid by the rejected MBE or WBE and the price
bid by the selected Subcontractor or Supplier);

5) Assistance that the Bidder has extended to MBEs and WBEs
identified in 4 above to remedy the deficiency in their sub-bids;

6) Any additional data to support a demonstration of good
faith effort, such as contacts with MBE and WBE assistance agencies.

D. SUBCONTRACTING.
The "Subletting and Subcontracting Fair Practices Act" (Government
Code Section 4100-4113, inclusive) requires Subcontractors to be
listed in the Prime Contractor's proposal, prohibits the substitu-
tion of Subcontractors, except as therein authorized, and provides
for penalties for violations of the Act. Bidders are cautioned
that:

1) No substitution of a listed MBE or WBE Subcontractor shall
be made at any time without the written consent of the City of San
Diego, and

EXHIBIT "0"
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F. PERFORMANCE OF MBE AND WBE JOINT VENTURERS.

All MBE and WBE Joint Venturers shall perform the work for which
they are responsible unless prior written authorization is received
from the Engineer.

Author ization to use other
listed in Section E above.
be entitled to any payment
MBE or WBE Joint Venturers
written permission has been

forces may be requested for the reasons
The Contractor/Joint Venturer shall not
for work listed to be performed by the
which is not so performed unless prior
received from the Engineer.

G. NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO ENSURE EQUAL
EMPLOYMENT OPPORTUNITY.

1) Goals:
a) Your attention is called to the "Equal Opportunity

Clause" (Resolution No. 765092, filed on December 4,
1978, in the Office of the City Clerk, San Diego,
California) and incorporated in the "Standard Federal
Employment Opportunity Construction Contract Specifi-
cations (Executive Order 11246 - Document No. 769023,
filed September 11, 1984, in the Office of the City
Clerk, San Diego, California) which is applicable to
all non-exempt City construction contracts and subcon-
tracts of $10,000 or more.

b) The goals and timetables for minority and female part-
icipation, expressed in percentage terms for the
Contractor's aggregate work force in each trade on all
construction work in the covered area, are as follows:

Minority Participation

Time Period
Until further

notice

Trades Goal

All 16.9%

Female Participation

Time Period
Until further

notice

Trades Goal

All 6.9%

These goals are applicable to all the Contractor I s con-
struction work (whether or not it is federal or federally
assisted) performed in the covered area.

EXHIBIT "D"
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The Contractor's compliance with the Executive Order shall
be based on its implementation of the Equal Opportunity
Clause, specific affirmative action obligations required by
the Specifications (Document No. 769023) and its efforts to
meet the goals established for the geographical area where
the contract resulting from this solicitation is to be per-
formed.

The hours of minority and female employment and training
must be substantially uniform throughout the length of the
contract and in each trade, and the Contractor shall make a
good faith effort to employ minorities and women evenly on
each of its projects. The transfer of minor ity or female
employees or trainees from Contractor to Contractor or from
project to project for the sole purpose of meeting the
Contractor's goals shall be a violation of the contract,
the Executive Order and the regulations. Compliance with
the goals will be measured against the total work hours
performed.

c) As used in this Notice, and in the contract resulting from
this solicitation, the "covered area" is the County of San
Diego. The Contractor/Subcontractor must also comply with
applicable federal and state laws relating to Equal
Opportunity Employment, as well as any additional require-
ments imposed by the federal agency or agencies providing
funds for this project.

H. SUBMITTALS.

The apparent low bidder on this project must submit the following to
the City Engineering and Development Department's Contract
Compliance Office, 1255 Caminito Centro, San Diego, California 92102
within five (5) working days after the bid opening:

1) Two copies of each of the following:

a) The crafts or trades which will perform work under the
prime Contractor;

b) The names, addresses and telephone numbers of all
Subcontractors, the dollar amount of each subcontract,
and the crafts or trades which will perform work under
each subcontract.

2) One (1) copy of the Affirmative
Contractor and each Subcontractor.

Action Plan for the
The plan as set forth

EXHIBIT "0"
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in Document No. 769023, Section B, Paragraphs 7a through
7p, is included in the proposal (Paragraph 3, EOP-8). If
the plan is submitted in another format and is not accept-
able, the Contractor and/or Subcontractor(s) shall have
five (5) working days after notification to correct the
plan as necessary to receive approval.

If the Contractor and/or any Subcontractor fails to comply with the
time schedule set forth above or fails to receive approval of the
final plan submitted, the apparent low bid may be declared non-
responsive and the second low bidder contacted. Contractors and
Subcontractors are encouraged to submit their Affirmative Action
Plan during the bidding period (or any earlier time) and to obtain
approval prior to the bid opening. Affirmative Action Plans, once
submitted, should be kept current and in an approved status to expe-
dite the contract award process.

I. REFERENCE SPECIFICATIONS.

Except as otherwise noted or specified, the work shall be done in
accordance with the following Reference Specifications, which are on
file in the office of the City Clerk:

1. STANDARD SPECIFICATION

Document No. Filed

768688 05-05-83

769159 04-16-85

2. STANDARD DRAWINGS

Description

Standard Specifications for
Public Works Construction, 1982
Edition, including Regional
Standard Special Provisions,
1982 Edition and City of San
Diego Standard Special Provi-
sions.
California Department of Trans-
portation, Manual of Traffic
Controls for Construction and
Maintenance Work Zones, dated
1985.

As listed on the detailed plans and specifications.

Document No. Filed

768710 06-22-83

Description

CITY of San Diego Standard
Drawings, including all
Regional Standard Drawings.

EXHIBIT "D"
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3. EQUAL OPPORTUNITY PROGRAM REQUIREMENTS

Document No. Filed Description

769023 09-11-84 Standard Federal Equal Employ-
ment Opportunity Construction
Contract Specifications and the
Equal Opportunity Clause.

NOTE: The Standard Federal Equal Employment Opportunity Contract
Specifications and The Equal Opportunity Clause ($1.00), Regional
Standard Special Provisions ($1.50), City of San Diego Standard
Special Provisions ($1.50) and San Diego City Standard Drawings, in-
cluding San Diego Area Regional Standard Drawings ($10.00), are
available at the Engineering Records Center on the fourth floor of
the City Operations Building, 1222 First Avenue, San Diego. The
Manual of Traffic Controls for Construction and Maintenance Work
Zones ($1.59) is available at the local CALTRANS office, 2829 Juan
Street, San Diego.

EXHIBIT "D"
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AFFIRMATIVE ACTION PLAN

CONTRACTOR: _

STREET ADDRESS : _

CITY, STATE, ZIP: _

TELEPHONE NUMBER : _

IRS/ID: _

1) The Contractor named above is committed to a policy of Af-
firmative Action to ensure Equal Employment Opportunity in response
to Executive Order 11246 and relevant requirements adopted by the
City of San Diego.

2) The official designated by the named Contractor to be the
Equal Employment Officer is: _

3) The named Contractor will document fully its affirmative
actions, which will be at least as extensive as the following:

a) Ensure and maintain a working environment free of har-
assment, intimidation and coercion at all sites and in all facili-
ties at which the Contractor's employees are assigned to work. The
Contractor, where possible, will assign two (2) or more women to
each construction project. The Contractor shall specifically ensure
that all foremen, superintendents and other on-site supervisory per-
sonnel are aware of, and carry out, the Contractor's obligation to
maintain such a working environment, with specific attention to min-
ority or female individuals working at such sites or in such facili-
ties.

b) Establish and maintain a current list of minority and
female recruitment sources, provide written notification to minority
and female recruitment sources and to community organizations when
the Contractor or its unions have employment opportunities available
and maintain a record of the organizations' responses.

c) Maintain a current file of the names, addresses and
telephone numbers of each minority and female off-the-street appli-
cant and minority or female referral from the union, a recruitment
source or community organization and of what action was taken with
respect to each such individual. If such individual was sent to the

EXHIBIT "E"
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union hiring hall for referral and was not referred back to the
Contractor by the union or, if referred, not employed by the
Contractor, this shall be documented in the file with the reason
therefore, along with whatever additional actions the Contractor may
have taken.

d) Provide immediate written notification to the Director
when the union or unions with which the Contractor has a collective
bargaining agreement has not referred to the Contractor a minority
person or woman sent by the Contractor, or when the Contractor has
other information that the union referral process has impeded the
Contractor's efforts to meet its obligations.

1) Conduct, at least annually, an inventory and evalua-
tion of all minority and female personnel for promotional opportuni-
ties and encourage these employees to seek or to prepare for,
through appropriate training, etc., such opportunities.

m) Ensure that seniority practices, job classifications,
work assignments and other personnel practices do not have a dis-
criminatory effect by continually monitoring all personnel and
employment-related activities to ensure that the Equal Employment
Opportunity policy and the Contractor's obligations under these Spe-
cifications are being carried out.

n) Ensure that all facilities and company activities are
non-segregated, except that separate and single-user toilet and nec-
essary changing facilities shall be provided to assure privacy
between the sexes.

0) Document and maintain a record of all solicitations of
offers for subcontracts from minority and female Construction
Contractors and Suppliers, including circulation of solicitations to
minority and female Contractor Associations and other business asso-
ciations.

p) Conduct a review, at least annually, of all supervi-
sors' adherence to and performance under the Contractor's Equal

EXHIBIT "E"
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(R-88-1157)

RESOLUTION NUMBER R 2_~_._O_.J_,1_fi_,_·_·_
ADOPTED ON FEB 08 1988

BE IT RESOLVED, by the Council of The City of San Diego, that

the City Manager is hereby authorized and empowered to execute,

for and on behalf of The City of San Diego, a 55-year lease

agreement with HOSPITAL SERVICES OF SAN DIEGO, INC., to

construct, operate and maintain a fitness, sports and health

center (aerobics) and parking garage on 3.49 acres of City-owned

property adjoining the Torrey Pines Golf Course, under the terms

and conditions set forth in that lease agreement on file in the

office of the City Clerk as Document No. RR- 2~0316.
APPROVED: JOHN W. WITT, City Attorney

By

HOV:ps
11/24/87
Or.Dept:Prop.
Job: 219211
R-88-1157
Form=r.none
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Counr il Member s Yeas Navs 1'\01 Present Ineligible

Abbe \\,,,]fsileimer
[3/ D D D

Ron Roberts
[3./ D D D

Gloria :\IcColl D D [3/ D
H. \I'es Prall IT D D D
Ed Struiksrna D D [}/ D
J. Bruce Henderson

W". D D D
Judy i\IcCany

g-- D D D
Bob Filner rr D D D
Mavor Maureen O'Connor D D GY' D

AUTHENTICATED BY:
I\IAUREEN O'CO:\:\OR

................................................ - - .
Mayor of The Cnv of San Diego. Califorma.

(Seal)

CHARLES G. ABDEL1\'ODR····..·..······Cl ..··..·..·..·· ·..· ··..··..·····..·..·· ·..·· ,0JYClerk of The City of San Diego. California.

BY (gm..m:..m~~epUIY.

Office of the City Clerk, San Diego, California

ReSoluti°nR_ ;703 .: FEB. 08 1988
Number ~ ..1.6... Adopted -.

CC.1276 (Rev. 12·87)
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RESOLUTION NUMBER R- ~~~~~()~:l=jL~~~_
ADOPTED ON __ ~E~F~B~O~8~19~8~8~_

BE IT RESOLVED, by the Council of The City of San Diego that

it be and it is hereby certified that the information contained

in ENVIRONMENTAL IMPACT REPORT EIR No.86-1041, in connection with

a lease agreement with Hospital Services of San Diego, Inc. of

3.49 acres on Torrey Pines Mesa, on file in the office of the

City Clerk, has been completed in compliance with the California

Environmental Quality Act of 1970, as amended, and the State

guidelines thereto, and that said Report has been reviewed and

considered by this Council.

BE IT FURTHER RESOLVED, that pursuant to California Public

Resources Code, Section 21081, the City Council hereby adopts the

findings made with respect to the feasibility of the mitigating

measures and project alternatives and the statements of

overriding considerations, if any, contained within the said

ENVIRONMENTAL IMPACT REPORT EIR 86-1041.

APPROVED: John W. Witt, City Attorney

By L_
Harold O. Va1derhaug ~--
Deputy City Attorney

HOV:ps
11/24/87
Or.Dept:Prop.
Job: 219211
R-88-1158
Form=r.eir&fd
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·TO:

NOTICE OF DETERMINATION
X County Cler~

--- County of San Diego
220 W. Broadway, MS C-l1
San Diego,CA 92101

FROM: City o~ Diego
Executive Complex
1010 Second Avenue, Suite
San Diego, CA 92101

600

X -Office of Planning and Research
-- 1400 Tenth Street, Room 121

Sacramento, CA 95814
EQD Number: 86-1041 State Clearinghouse Number: 87001405

Project Title: SCRIPPS FITNESS, SPORTS, AND HEALTH CLINIC

Project Location: J.ocated in the University community on the west side of North
Torrey Pines Road between Genesee Street and Callan Road.

Project Descri ption: CITY LEASE and CONDITION AL USE PERMIT to construct a
30,000 s.f. fitness/sports medicine center. The center would be one to two stories in
height and would occupy a 3.49-acre, R1-5000 zoned site between Scripps Clinic (BACK)

This is~p, advise that The City of San Diego City Council on
d?- 1:- l(~ approved the above described project and made the following

date)
determinations:

1. The project in its approved form X will, will not, have a
significant effect on the environment. ---

2. X An Environmental Impact Report was prepared for this project
--- and certified pursuant to the provisions of CEQA.

A Negative Declaration was prepared for this project pursuant
--- to the provisions of CEQA.
Record of project approval may be examined at the address above.

3. Mitigation measures were, X were not, made a condition of the
approval of the project.

4. (EIR only) Findings X were, were not, made pursuant to CEQA
Guidelines Section 15091.

5. (EIR only) A Statement of Overriding Considerations ~ was, was
not, adopted for this project.

It is hereby certified that the final environmental report, including
comments and responses, is available to the general public at the office of
the Environmental Quality Division, Sixth Floor, 1010 Second Avenue,
Suite 600, San Diego, CA 92101.

Analyst: Ruggels Telephone: ~19) 236~6768 .

Filed by: ~lffJa fha1J:i/fl)Signature

~111 C lty awe-



Project Description (cont.) and the proposed Sheraton Torrey Pines Hotel. The project·
would provide for 150 on-grade parking spaces. Included in the fitness/sports medicine center
are a gym/ aerobic room, offices, class rooms, treatment rooms, strength/training room,
a total of 520 lockers, a restaurant to seat 50, and a lap pool. The project also includes
the removal of an existing maintenance shed and the placement of a secondary main-
tenance shed near the South Course, 16th tee.


