THE CITY OF

SAN DIEGO

CITY ADMINISTRATION BUILDING + 202 C STREET » SAN DIEGO, CALIF. 92101

OFFICE OF THE . ' : 7 December 6, 1984
CITY MANAGER
236-6363 File: Job 915482

Scripps Clinic and Research Foundation
10666 North Torrey Pines Road
La Jolla, CA 42037

Attention Mr. Bill Nelson
Gentlemen:

Re: Right of Entry Permit - Portion of Pueblo Lot 1323 - Torrey Pines Golf
Course

Permission is hereby granted to Scripps Clinic and Research Foundation or
their assigns, hereinafter referred to as "Permittee," to enter upon the
above-referenced City-owned property, as shown outlined in red on the attached
Exhibit A, upon the following terms and conditions:

1. Permittee's use of the above-referenced property shall be limited to
the grading, filling, landscaping, and maintaining landscaping after
using the area for staging and material storage for the construction
project on the adjacent leased Parcel 1 of Pueblo Lot 1323. The
term that the property may be used for staging and material storage
shall end on or before December 31, 1985. The landscaping shall be
completed and approved by the City Manager on or before June 30,
1986,

2. As consideration to City for granting this permit, Permittee shall
cause the improvements to Torrey Pines Golf Course to be completed
in accordance with Exhibit A, attached hereto.

3. This permit shall be in effect upon the date of execution of this
permit by Permittee and shall expire with the lease, City Document
RR257635-2. '

4. This permit is terminable at will by either party after the
Permittee has completed the improvements in accordance with
Exnibit A, subject to the provision that written notice be
delivered to the opposite party 30 days prior to the projected
termination date., It is mutualYy_.agreed that the City of San
Diego shall not be obligated for any loss, financial or otherwise,
which may be incurred by Permittee as a resuit of termination of
this permit, and further that Permittee expressly waives any claim
for expense or loss which Permittee might incur as a result of
termination of this permit.



10.

11.

12.

13.

14.

15.

Permittee certifies that a policy of public liability and property
damage insurance in which "The City of San Diego" is named as an
additional insured has been secured in an amount of not less than

$1 million combined single 1imit liability, and said policy shall be
kept in force for the duration of this permit. A certificate of
said insurance shall be filed with the City Property Department upon
execution of this permit,. '

Permittee shall assume the defense of and indemnify and save the
City of San Diego harmless from all claims, expenses, and lia-
bilities of every kind, nature, and description resuiting in any
manner from the use or condition of said property and any and ali
operations conducted thereon by Permittee.

A1l risks in connection with Permittee's use of said property and
any damages to the improvements thereon, thereunder, or in the
vicinity thereof shall be borne in full by Permittee,.

Permittee shall not use the premises in any manner which in the
opinion of the City Manager creates a nuisance or disturbs the
peace of persons in the surrounding area.

Permittee recognizes and understands that this permit may create a
possessory interest subject to property taxation attributable to the
land covered hereby and that the Permittee may be subject to the
payment of property taxes levied on such interest. Permittee fur-
ther agrees that such tax payment shall not reduce any fee paid the
City of San Diego hereunder and that such tax shall be paid by the
Permittee before becoming delinquent,

Permittee shall at its sole cost and expense comply with all the
requirements of all Municipal, State, and Federal authorities now in
effect or which may hereafter be in effect, which pertain to the

above-referenced City-owned property.

Upon termination or expiration of this permit, Permittee shall at
its sole cost remove all materials placed by it on the property and
repair and/or restore the premises to the condition as shown in
Exhibit A and to the satisfaction of the City Manager.

Permittee shall not assign any rights granted by this permit nor
any interest therein, Any assignment by operation of law shall
automatically terminate this permit,

Maintenance of the premises shall be the sole responsibility of the
Permittee during the entire term of this permit.

No signs shall be displayed by Permittee on the premises without the
prior written consent of the City Manager.

Anything to the contrary herein notwithstanding, Permittee may not

use the premises during the Andy Williams Golf Tournament, which
will be held from February 9 through February 17, 1985.
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Please acknowledge your agreement to the foregoing terms and conditions on the
enclosed copy of this letter and return it to this office, together with your
insurance certificate, within 10 days from receipt hereof.

If you should require additional information or have any questions, please
call Bud Bass, Property Agent, at 236-6264.

JLS:MAB:jw:(3)B6
Attachments

cc: Auditor
Financial Management
County Assessor

VERIFIED FOR EXEMPTION

Very truly yours,

n P. Fowler

APPROVED AS TO FORM AND LEGALITY BY:
JOHN W. WITT, City Attorney

By

Deputy City Attorne

APPROVED BY:

PARK AND RECREATION DEPARTMENT

THE ABOVE IS ACKNOWLEDGED AND ACCEPTED THIS _ DAY OF , 1984,

SCRIPPS CL/I{I%I RESEARCH FOUNDATION
By \' ¥ and A L

A

By
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Recording Requested By:

When Recorded Mail To:

GRAY, CARY, AMES & FRYE

1200 Prospect Street, Suite 575
La Jolla, california 92037
Attention: Christopher C. Calkins

MEMORANDUM OF LEASE

THIS MEMORANDUM OF LEASE ("Memorandum") is made
effective as of , 19 , by and between
THE CITY OF SAN DIEGO ("Landlord") and McXELLAR DEVELOPMENT
OF LA JOLLA, a California corporation ("Tenant"), with
reference to the following facts: '

A. Landlord and Tenant's predecessor in interest,
Scripps Clinic and Research Foundation ("Scripps"), entered
into that certain unrecorded Agreement for Ground Lease,
Development and Use of Real Property (the "Lease")
approved by San Diego City Council Resolution Nos. R~
257274 and R-257635, dated October 4, 1982 and December
13, 1982, respectively (the "Lessee"), said Lease being
filed in the office of the City Clerk of San Diego,
Ccalifornia, on December 13, 1982, as Document No. RR-
257635-2. :

B. By way of the Lease, Landlord leased to
Scripps, and Scripps leased from Landlord, that
particular real property (the "Premises") located in
the City of San Diego, County of San Diego, State of
California, more particularly described as follows:

parcel 1 of Parcel Map 9813 in the City of San
Diego, County of San Diego, State of California.

C. By way of that certain document entitled
Assignment of Lease (the "Assignment") , Scripps assigned
and transferred to Tenant all of Scripps’ right, title
and interest in and to the Lease.

NOW, THEREFORE, in consideration of the mutual
covenants contained herein, the parties hereto agree
as follows:

L. Lease of Premises. Landlord leases to Tenant,
and Tenant leases from Landlord, the Premises.

2. Term of Lease. The term of this Lease is
fifty-five (55) years.

3. Landlord's Right of First Refusal. Landlord
has a right of first refusal to purchase Tenant's interest
in this Lease together with any of the improvements,
trade fixtures and furnishings owned by Tenant on the
Premises, which right must be exercised thirty (30) days
after Landlord's receipt of notice from Tenant of a bona
fide offer from any party to purchase the same, all as
more fully set forth in the unrecorded Lease.




4. Tenant's Right of First Refusal. Tenant has
a right of first refusal to purchase Landlord's interest
in the Premises together with any of the improvements, trade
fixtures, and furnishings owned by Landlord on the Premises,
which right must be exercised within thirty (30) days after
Tenant's receipt of notice from Landlord of a bona fide offer
from any party to purchase the same, all as more fully set
forth in the unrecorded Lease. .

5. Purpose of Memorandum. This Memorandum is
subject to the terms, conditions, and provisions of the
unrecorded Lease. This Memorandum has been prepared for
purposes of recordation only and in no way modifies the
provisions of the Lease. The terms and provisions of the
Lease are incorporated herein by reference and said terms
and provisions shall have the same force and effect as though
set out in full herein. 1In the event of any conflict between
the provisions of this Memorandum and the provisions of the
Lease, the provisions of the Lease shall control.

IN WITNESS WHEREOF, the parties hereto have executed
this Memorandum effective as of the date first above written.

"LANDLORD"

THE CITY OF SAN DIEGO

s

Manager

"TENANT

McKELLAR DEVELOPMENT OF LA JOLLA,
a California Corporation

By

Chrisﬁoghéf S. McKellar, President

B S N

Chris M. Judson, Vice President

APPROVED, as to form and legality this | 6~ day of

, 1985.
By: ( A( \,-:/LQ QQ‘UQN\/
e %City{) Attorney

SAFECO

TITLE INSURANCE
Toa

STATE OF CALIFORNIA .
COUNTY OF _S L1 e
Onthisthe /5 %2 day of / ]LM,/) 19 &5 before me,

orporaticn
Staple

~
%

the undersigned, a No Public,in and for said County and State,
personally agppeared &ZLLJZ%;}JL LS Z@C/g".[[@; N R S
£ — N —, personally
known to me or proved to me on the basis of satisfactory evidence to be QFFICAAT: SEAL
the _ President, and (Wt o 7,1,_/&4;&’7 L ! ,JOTAQ\,,VV‘,.\;:- ol \A:lnm}m
L4 personally ‘ QAN DITEN PRTTMTY

My comm. expires !AN 70, 1987 |

known to me or proved to me on the basis of satisfactory evidence to be

Vot &J(dé/f&uni-_/ of the corporation that executed the within
instrument on behalf of the corporation therein named, and acknow-
ledged to me that such corporation executed the within instrument
pursuant to its by-laws or a resolution of it's board of directors.

Signature ,/Q,?% él) K‘M -

SAFECO Stoek No. CAL-374 (Rev. 10-82) Ack.
Staple
2




EXHIBIT B

City of San Diego

Agreement for Ground Lease,
Development and Use

of Real Property
.With

SCRIPPS CLINIC AND RESEARCH FOUNDATION-

Approved by City Council Resolution
':No. R257274, Dated October 4, 1982
and

?—25763 Dated UEC 10 |982

Precise Plan Document No. ' Date
Job 95482
‘ ray - Exhibit A & B
DOCUMENT NO. —254635 < _ September _ , 1982

auep oEC 131382 '
OFFICE OF THE CITY CLERK
SAN DiZCO, CALIFORNIA
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CITY OF SAN DIEGO

- =

FLAT RATE LEASE

THIS LEASE AGREEMENT is executed between the CITY OF SAN DIEGO, a municipal
corparation, hereinafter called “CITY," and Scripps Clinic and Research
Foundation, hereinafter called “LESSEE."

SECTION 1,

1.01

1.02

1.03

1.04

USES

Premises. CITY hereby leases to LESSEE and LESSEE leases from CITY

all of that certain real property situated in the City of San

Diego, County of San Diego, State of California, described in
Exhibit “A" attached hereto and by this reference made part of this
agreement. Said real property is hereinafter called the
"premises.”

Uses. It is expressly agreed that the premises are leased to
TESSEE solely and exclusively for the purposes of those uses
permitted within the SR Zone, as it may be amended, and such other
uses as may be approved for the premises through action of the City
Council or through appropriate administrative or other procedures,
and for such other related or incidental purposes as may be first
approved in writing by the City Manager and for no other purpose.

LESSEE covenants and agrees to use the premises for the above
specified purposes and to diligently pursue said purposes through-
out the term hereof, Failure to continuously use the premises for
said purposes or the use thereof for purposes not expressly
authorized herein, shall be grounds for termination by CITY.

Related Council Actions. By the grant1ng of this lease, neither

the CITY nor the Council of CITY is obligating itself to any other
governmental agent, board, commission, or agency with regard to any
other d1scret1onary actlon relating to development or operation of
the premises. Discretionary action includes, but is not limited

. to, rezonﬁngs, vdr1ances, environmental clearances -or any other

governmental agency approvals which may be required for the
development and operation of the leased premises.

Quiet Possession, LESSEE, paying the rent and performing the

covenants and agreements herein, shall at all times during the term
peaceably and quietly have, hold and enjoy the premises. CITY
hereby warrants that it has good, marketable title to the premises.
If .during the lease term LESSEE is temporarily dispossessed through
action or claim of a title superior to CITY'S, then and in either
of such events, this lease shall not be voidable but the parties-
shall agree to a proportionate reduction of the minimum or flat
rate rent for the period or periods during which LESSEE is pre-
vented from having quiet possession of all or a portion of the



1.05

1.06

-

premises. If within thirty (30) days from the date of such dispos-
session, the parties are unable to agree upon such proportionate
reduction of rent, they shall determine the reduction by arbitra-
tion in San Diego County, California, in accordance with the rules
of the American Arbitration Association. The reduction of rent
hereunder shall in no way relieve the CITY of any liability it may
have to LESSEE for any loss or damage resulting from such dispos-
session, If City for any reason cannot deliver possession of the
premises to Lessee at the commencement of the term of this lease,
the rent shall be off set until possession is delivered; provided,
however, if possession is not delivered within sixty days (60}
after commencement date, Lessee shall have the right to terminate
the lease. Within ten (10) days from the date of such termination,
CITY shall refund to LESSEE all monies previously paid b LESSEE to
CITY under that certain Option Agreement dated J s
1982, between CITY and LESSEE and under this agreement.

Easements and Reservations.

2. CITY hereby reserves all rights, title and interest in any and
all subsurface natural gas, oil, minerais and water on or
within the premises, but shall have no right of access over
the surface of the premises.

b. CITY reserves the right to grant and use easements or estab-
1ish and use rights-of-way over, under, along and across the
leased premises for utilities, thoroughfares, or access as it
deems necessary for the public good, provided such easement
may not be established on any portion of the premises upon
which LESSEE builds or intends to build improvements and such
easements shall be located in a manner that least 1nterfere
with LESSEE'S use of the premises.

c. CITthas therright to enter the premises for the purpose of
making repairs to municipal requirements, provided CITY
notifies LESSEE in advance.

. However, CITY shdll not unreasonably or substantially interfere

with LESSEE'S use of the premises and will reimburse LESSEE for
physical damages, if any, to the permanent improvements located on
the leased premises resulting from CITY'S exercising the rights
reserved in this section. Such reimbursement shall include a
reduction in the rent proportionate to the amount of physical
damage. CITY will pay the costs of maintenance and repair of all
CITY installations made pursuant to these reserved rights.

Parking, Lessee shall provide off street parking in conformance

with the SR Zone.



SECTION 2:
2.01

2.02

2,03

.’ . - .'

TERM

Commencement. The term of this agreement shall be 55 years com-

mencing on the first day of the calendar month following execution
by the City Manager. "“Lease year" as used in this lease shall mean
the 12-month period commencing on the first day of the calendar
month following the execution of this lease by the City Manager.

Holdover. Any holding over by LESSEE after expiration or termina-

tion shall not be considered a renewal or extension of this lease.

The occupancy of the premises after the expiration or termination
of this agreement constitutes a month-to-month tenancy, and all
other terms and conditions of this agreement shall continue in full
force and effect; provided, however, CITY shall have the right to
apply a reasonable increase in rent to bring the rent to fair
market value and to terminate the holdover tenancy at will,

Surrender of Premises. At termination of this lease for any rea-

son, LESSEE shall execute, acknowledge and deliver to the CITY,
within five (5) days after written CITY demand, a valid and record-
able quitclaim deed covering all of the leasehold premises, The
premises shall be delivered free and clear of all liens and encum-
brances, and in a decent, safe and sanitary condition.



SECTION 3:

3.01

3.02

i
. | | .

RENT

Place of Payment. Rent is due monthly in advance on or before the

first day of each calendar month. All monthly rents will be
prorated during the first and final months of any rental period in
order to achieve payment on the first day of each calendar month.
Checks should be made payable to the City Treasurer and mailed or
delivered to the Office of the City Treasurer, City of San Diego,
P. 0. Box 2289, San Diego, California, 92112-4185.

The place and time of payment may be changed at _any time by CITY
upon thirty (30) days written notice to LESSEE. Mailed rental
payments shall be deemed paid upon the date such payment is
postmarked by the postal authorities. LESSEE assumes all risk of
loss and Tate payment charges if payments are made by mail, or if
postmarks are illegible, in which case the payment shall be deemed
paid upon actual receipt by the City Treasurer.

Rent,

a. Rent Amount. The initial rent is $20,833.33 per month. Said
rent i1s subject to adjustments based on increases, if any, in
the Consumer Price Index (CPI) and in the fair market value of
the leased premises as hereinafter provided.

b. (1) CPI Index Adjustments. On the first day of the seventh
{/th) year following the effective date of the lease and
every three (3) years thereafter during the lease term,
the rent shall be adjusted upward to reflect increases in
the Consumer Price Index (CPI); however, in no event shall
an increase exceed eight percent per year (48 percent the
first adjustment, or 24 percent each succeeding
adjustment).

The index used will be the CPI for "A1l Urban Consumers"
for Los Angeles/Long Beach/Anaheim, California. If this
index is no longer published, the index for adjustment

. widl be .the U. S. Department of Labor's Comprehensive
"Official Index most comparable to aforesaid index. If a
rental adjustment is calculated using an index from a
different base year than 1967, which equaled a base figure
of 100 for the CPI, the base figure used will first be
converted under a formula supplied by the Bureau of Labor
Statistics or its successor,

If the Department of Labor indices are no longer pub-
lished, another index generally recognized as authorita-
tive will be substituted by agreement of CITY and LESSEE.
If the parties cannot agree within sixty (60) days after
demand by either party, a substitute index will be
selected by the Chief Officer of the Regional Office of
the Bureau of Labor Statistics or its successor, notwith-
standing continued reference herein to “CPI" in any
event,

- _4o
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(2)

1

Regardless of the index publication dates, the effective
date of the rent adjustment is as specified in this
Section 3.02, b.(1).. Until the rent adjustment can be
reasonably determined by the index method, LESSEE will
continue to make payments at the existing rental rate.
When the adjustment is determined, the balance of rents
due at the adjusted rate will be paid to the CITY within

thirty (30) days.

Index Adjustment Computation. The rent for each rental

period following the adjustment, until the next adjustment
or other rental determination as provided herein, shall be
determined prior to the date of adjustment by multiplying
the rent which is effective immediately prior to said
adjustment by the "adjustment figure" established as
follows:

The “"adjustment figure" shall be established by dividing
the "current index" by the "base figure", both as defined

hereiq:

The "base figure" for the first such adjustment shall be a
three-month average of index figures published by said CPI
using the fourth, fifth and sixth full months preceding
the effective date of this agreement. .

To illustrate, if the lease began in May, the CPI figures
for November (sixth month), December (fifth month) and
January (fourth month) preceding May would be averaged to
establish the base figure (Example 1).

The “current index" shall be a three-month average of
index figures published by said CPI. The three months to
be used to establish said average shall be the fourth,

~fifth and sixth full months preceding the adjustment date.

The "base figure for each successive adjustment shall be
the "qud;ent index" figure used in the last preceding
adjustment period (Example 2).

Example 1

Current Index 121 . .
Base Figure TT0 = 1.10 (Adjustment Figure)

Effective Rent x 1.10 = Adjusted Rent

Example 2

Current Index 138
Base Figure 121 = 1.14 (Adjustment Figure)

Effective Rent x 1.14 = Adjusted Rent

-5-
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The adjustment figure is then multiplied by the monthly
rent from the preceding adjustment period and the new rent
is determined. Using the foregoing examples, if the rent
is now $1,000 per month, after the first adjustment it will
be $1,100 per month ($1,000 x 1.10). In the second
adjustment, it will be $1,254 per month ($1,10C x 1.14).

Market Value Adjustments. In addition to said CPI adjustments,

upon the first day of the 25th and the 45th lease year follow-
ing the effective date of this agreement, the rent for the en-
suing years, subject to the aforesaid CPI adjustments, shall be
determined by multiplying the capitalization rate of ten per-
cent by the fair market value of the leased premises as of the
adjustment date. The fair market value of the leased premises
shall be determined by an appra1sa] made by a professional
independent real estate appraiser selected by mutual consent of
the parties from the list of appraisers approved by the CITY.

In the event the parties cannot reach agreement upon selection
of a mutually acceptable appraiser, then CITY and LESSEE will
each select a professional independent real estate appraiser
who' in turn will select a third independent real estate ap-
praiser, which third appraiser will be emplaoyed to make the
appraisal of the fair market value of the premises and which
value will be utilized to determine the adjusted rent pre-
viously described herein. In the event that the two selected
appraisers fail to mutually select a third appraiser within
thirty (30) days, then the third appraiser will be appointed by
the presiding-judge of the Superior Court of the State of
California, County of San Diego, acting in his or her individ-
ual capacity, on prompt application by either CITY or LESSEE
with notice thereupon to the other party. Said third appraiser
shall complete the assignment within sixty (60) days of ap-

: pointment Each party shall pay the cost of its own selected

appraiser and both CITY and LESSEE agree to equally share the
cost of the mutually selected or court appointed third ap-
praiser. CITY and LESSEE agree to accept and be bound by the
vatuation deﬁermined by the selected or appointed appraiser.

g ' i
In establishing the fair market value of the premises, the
appraiser shall consider the property as a fee simple absolute
estate and as vacant and available for lease or sale for the
authorized purposes of this lease at the commencement of the
rental period under review,

The date of value of the appraisal shall be the date of rental
adjustment as hereinabove established. In the event the
appraisal is not completed in time to permit the adjustment to
be made upon the date specified, LESSEE agrees to continue to
pay rent in accordance with the then existing lease rates and
the adjustment, when determined, will be retroactive to said

-6~



3.03

3.04

3.05

-

effective date of rental adjustment. Any deficiency shall be
paid by LESSEE to CITY within thirty (30) days after
determination of the new rental rate.

d. Increase Only. In no event shall the adjusted rent, as
established by Consumer Price Index or by periodic appraisals
as provided for herein, be less than the reat in existence on
the day prior to the adjustment date.

Delinquent Rent. If the LESSEE fails to pay the rent when due, the
LESSEE will pay in addition to the unpaid rents, five percent (5%)
of the delinquent rent. If the rent is still unpaid at the end of
fifteen (15) days, the LESSEE shall pay an additional ten percent
(10%) (being a total of fifteen percent (15%) which is hereby
mutually agreed by the parties to be appropriate to compensate CITY
for loss resulting from rental delinquency, including lost inter-
est, opportunities, legal costs, and the cost of servicing the
delinquent account. However, CITY agrees that not more than once
in any twelve-month period of this lease, in the event of a late
rent payment or delinquent rent situation CITY will provide five
(5) days® written notice that the rent is due and unpaid, and if
the rent is paid within such five-day peirod, no rent delinguency
payment will be charged to LESSEE.

Employment Guarantee Period. Employer shall notify CITY when the
City Building Inspection Department issues the Occupancy Permit,
and operations shall be deemed to have commenced as of the date of
issuance thereof.

The period commencing with the commencement of operations and
ending on the third anniversary thereof is herein referred to as
the "Employment Guarantee Period."

Upon request of either party, as soon as practicable following the
commencment of operations, the parties shall execute, acknowledge,
and record with City Clerk, an instrument in form reasonably
satisfactéry to them, setting forth the date thereof.

Employment Guarantee. Employer guarantees that the number of
employees employed at the SITE during the Employment Guarantee
Period (referred to in Section 3.04) shall be as follows:

2. During the last 13 weeks before the third anniversary of the
commencement of the Employment Guarantee Period, an average of
at least 150 full-time employees per week (first "Employment
Period"); '



3.06

3.07

. \ - ..i

b. A "full time employee” for purposes of this agreement shall
mean a bona fide employee of Employer, working an average of at
least 35 hours per week, a majority of which are at the SITE,
and whose principal place of business is at the SITE. "Equiva-
lent hours spent by a bona fide employee during normal vaca-
tions, sick leave, or leaves of absence may be included, Bona
fide employees who would otherwise be included but for the fact
that they worked less than 35 hours per week may be included as
full-time by accumulating their hours worked per week, dividing
the sum by 40, and disregarding any fractions.

Additional Rent for Failure to Meet Employment Guarantee. 1If the

employment guarantees referred to in Section 3.05 are not met for
each Employment Period, then Employer agrees to pay to CITY,
promptly upon receipt of CITY'S demand therefore, amount(s) as
additional rent and not as damages or penalties (in recognition of
the partial failure of CITY'S Industrial Lease Considerations that
induced CITY to lease the SITE through negotiations), an amount
computed by the then current annual rent for that portion of the
Employment Guarantee deficiency in each Employment Period, as
follows:

$250,000 x a = Amount of Additional Rent to be Paid CITY

b Where;
a= fhe actual number of full-time employees less than the required
minimum number of full-time employees for the applicable
Employment Period, and
b = the required minimum number of full-time employees for the

applicable Employment Period;

Provided, however, that such additional rent shall not, in any
event, be.less than $1,000 for each such employee for each ]
shortage, and, provided further, that Employer/Lessee shall receive
no creditfagainst! the rent should the actual number of full-time
employees exceed the minimum requirements.

Employment Audit. Emp]oyer/Lessee shall, at its own expense,

provide to CITY within 30 days following Employment Period, a
statement of an Independent Certified Public Accountant reasonably
acceptable to CITY, certifying as to the number of bona fide
employees employed during such Employment Period, computed as
provided in Section 3,05 of this agreement.
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Effect of Force Majeure. If during any Employment Period, an event

or events of force majeure, or Unavoidable Delay as referred to in
Section 6.1 occur so as to prevent Employer from meeting the.
Employment Guarantee (referred to in Section 3.05) for each period,
then Employer/Lessee shall not be excused from meeting said guaran-
tees, but the subject Employment Period during which said guaran-
tees are to be met shall be that period 91 days in the aggregate
during which Employer/Lessee is unaffected by such event or events,
commencing on the first day during or following such period that
Employer/Lessee is unaffected by such event or events,



SECTION 4:
4.01

4.02

4.03
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ASSIGNMENT

Time is of Essence; Provisions Binding on Successors. Time is of

the essence of all of the terms, covenants and conditions of this

lease and, except as otherwise provided herein, all of the terms,

covenants and conditions of this lease shall apply to, benefit and
bind the successors and assigns of the respective parties, jointly
and individually,

Assignment and Subletting. Subject to prior CITY Manager approval
which shalTl not be unreasonably withheld in each instance, LESSEE
may assign this lease or any interest therein and may sublease any
portion hereof to any such assignee or sublessee who has the
financial capability and overall competence to successfully operate
the assigned or subleased portion of the premises. This lease and
any interest herein shall not be assignable by operation of law
without the written consent of the CITY. Any proposed assignment
or sublease to other than a person or entity not affiliated with
LESSEE must be approved by the City Manager.

“Assignment," for the purposes of this clause shall include any
transfer of 50 percent or more ownership interest in LESSEE by any
partners, principal, or stockholders, as the case may be.

Appraval of any assignment or sublease shall be conditioned upon
the assignee or sublessee agreeing in writing that it will assume
the rights and obligations thereby assigned or subleased and that
it will keep and perform all covenants, conditions and provisions
of this agreement which are applicable to the rights acquired.

Encumbrance. Subject to prior consent by the CITY, which shall not
be unreasonably withheld, LESSEE may encumber this lease, its
leasehold estate and its improvements thereon by deed of trust,
mortgage, chattel mortgage or other security instrument to assure
the payment of a promissory note or notes of the LESSEE, upon the
express condition that the net proceeds of such loan or loans be
devoted exclusively to the purpose of developing the leased
premises 1niaccprd&qce with the section hereof entitled Precise
Plan; conséquently, loan proceeds may be used to pay all direct and
indirect costs of acquisition, planning, design, construction and
development, and including but not limited to the following: off-
site improvements for service of the premises; onsite improvements;
escrow charges; premiums for hazard insurance, or other insurance
or bonds required by CITY; title insurance premiums; reasonable
lToan costs such as discounts, interest and commissions; and archi-
téctural, engineering and attorney's fees and such other normal
expenses incidental to such construction.

Any subsequent encumbrances on the premises or on any permanent

improvements thereon, must first have the approval in writing of
City Manager, which shall not be unreasonably withheld.

-10-
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In the event any such approved deed of trust or mortgage or other
security type instrument should at any time be in default and be
foreclosed, or the leasehold estate transferred to the mortgagee or
beneficiary in lieu of foreclosure the CITY will accept the
approved mortgagee or beneficiary thereof as its new tenant under
this lease with all the rights, privileges and duties granted and
imposed in this lease.

Any default, foreclosure or sale pursuant to said deed of trust,
mortgage or other security instrument, shall be invalid with
respect to this lease without prior notice thereof to and approved

by CITY.. Upon prior approval by CITY Xsaid mortgagee or benefi-

ciary may assign this Tease to its nominee, if nominee is a reput-
able, qualified and financially responsible person in the opinion
of CITY. Any deed of trust, mortgage or other security instrument
shall be subject to all of the terms, covenants and conditions of
this lease and shall not be deemed to amend or alter any of the
terms, covenants or conditions hereof.

CITY agrees to cooperate with LESSEE and any lender as reasonably
required to allow LESSEE to obtain any such loans. CITY'S coopera-
tion shall include but not be limited to including in the lease by
suitable amendment from time-to-time any provision which may rea-
sonably be requested by any proposed leasehold mortgagee for the
purpose of providing any mortgage protection provisions in the
lease and/or allowing such mortagee reasonable means to protect or
preserve the lien of the leasehold mortgage on the occurence of a
default under the terms of the lease. CITY agrees to execute and
deliver (and to acknowledge, if necessary for recording purposes)
any agreement necessary to effect any sch amendment; provided, how-
ever, that any such amendment shall not in any way affect the term
or rent under this lease nor otherwise in any material respect
adversely affect any rights of CITY under this lease. ' The amend-
ments provided for herein, if required by a lender, shall include,
but not be limited to the following items:

a. The lease, any replacements of it, any subleases under it
‘remaining superior to any mortgages, trust deeds, or similar
instruments on the leasehold.

b. Requirement that the leasehold mortgagee not become personally’
liable under the obligations of the lease unless and until it
becomes an owner of the leasehold estate and that such lia-
bility thereafter cease in the event of an assignment.

c. Adequate and appropriate mortgagee protection provisions to
protect the lender against possibility of loss through ter-
mination of the lease due to default, and providing lender,
and if the tenant fails to cure the default within the time
prescribed to lender shall be allowed additional time to
either cure or take possession of the premises as to institute
and complete foreclosure proceedings, and provisions to allow
the lender to take possession under thelease if necessary;

Il
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_Restrictions_on mergers of estates;

Restrictions on amendment or mutual termination without the
consent of the leasehold mortgagee;

Quiet possession and attornment provisions in favor of the
leasehold mortgagee,

Defaults and Remedies.

a.

‘Default. In the event that: i

(1) LESSEE shall default in the performance of any covenant
or condition required by this lease to be performed by
LESSEE and shall fail to cure said default within thirty
(30) days following written notice thereof from CITY; or

(2) LESSEE shall voluntarily file or have involuntarily filed
“against it any petition under any bankruptcy or
insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the benefit of
creditors; : :

then CITY may, at its option, without further notice or demand
upon LESSEE or upon any person c¢laiming through LESSEE,
immediately terminate this lease and all rights of LESSEE and
of all persons claiming rights through LESSEE to the premises
or to possession thereof; and CITY may enter and take posses-
sion of the premises. Provided, however, in the event that
any default described in paragraph a. (1) of this section is
not curable within thirty (30) days after notice to LESSEE,
CITY shall not terminate this lease pursuant to the default if
LESSEE immediately commences to cure the default and
diligently pursues such cure to completion.

\ . : H :
"In the event that there is a deed of trust or mortgage on the

leasehold interest, CITY shall give the mortgagee or benefici-
ary written notice of the default or defaults complained of,
and the mortgagee or beneficiary shall have thirty (30) days
from such notice to cure the default(s) or, if any such
default is not curable within 30 days, to commence to cure the
default(s) and diligently pursue such cure to completion. The
thirty-day period may be extended during such time as mort-
gagee or beneficiary pursues said cure with reasonable
diligence.
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Remedies. If the mortgagee or beneficiary shall be required

to exercise its right to cure said default or defaults through
litigation or through foreclosure, then CITY shall have the
option of the following courses of action in order that the
default or defaults may be expeditiously corrected:

(1) CITY may correct said default or defaults and charge the
costs thereof to the account of the LESSEE, which charge
shall be due and payable on the date that the rent is

-next due after presentation by CITY to LESSEE and
‘mortgagee or beneficiary of a statement of said costs,

(2). CITY may correct said default or defaults and may pay the
costs thereof from the proceeds of any insurance fund _
held by CITY, CITY and LESSEE or by CITY and mortgagee or
beneficiary, or CITY may use the funds of any faithful
performance or cash bond on deposit with CITY, or CITY
may call on the bonding agent to correct the default or
defaults or to pay the costs of correction performed by
or at the direction of CITY,

(3) CITY may terminate this lease as to the rights of LESSEE
by assuming or causing the assumption of liability for
any trust deed or mortgage. LESSEE agrees to assume and
pay any and all penalties or bonuses required by the
beneficiaries, trustees or mortgagees as a condition for
early payoff of the related obligations by CITY. CITY
may, as an .alternative, substitute for the terminated
LESSEE a new LESSEE reasonably satisfactory to the
mortgagee or beneficiary.

Should the default or defaults be noncurable by LESSEE, then
any lender holding a beneficial interest in the leasehold
whose -qualifications as an assignee have been approved by CITY
shall have the absolute right to substitute itself to the
estate of the LESSEE hereunder and to commence performance of
this lease, . If such mortgagee or beneficiary shall give
notig¢e in wiiting of its election to so substitute itself

‘within the thirty-day period after receiving written notice by

CITY of the default and the default, if curable, is cured by
such mortgagee or beneficiary, then this lease shall not term-
inate pursuant to the default. In that event, the CITY
expressly consents to the substitution and authorizes the

‘mortgagee or beneficiary to perform under this lease with all

the rights, privileges and obligations of the LESSEE, subject
to cure of the default, if possible, by mortgagee or benefi-
ciary. LESSEE expressly agrees to assign all its interest in
and to its leasehold estate to mortgagee or beneficiary in
that event.

-13-~
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Abandonment by LESSEE, Even though LESSEE has breached the

lease and abandoned the property, this lease shall continue in
effect for so long as CITY does not terminate this lease, and
CITY may enforce all its rights and remedies hereunder,
including, but not limited to, the right to recover the rent
as it becomes due, plus damages. '

Waiver. Any CITY waiver of a default is not a waiver of any
other default. Any waiver of a default must be in writing and
be executed by the City Manager in order to constitute a valid
and binding waiver, CITY delay or failure to exercise a
remedy or right is not a waiver of that or any other remedy or
right under this lease. The use of one remedy or right for
any default does not waive the use of another remedy or right
for the same default or for another or later default. The
CITY'S acceptance of any rents is not a waiver of any default
preceding the rent payment. CITY and LESSEE specifically.
agree that the property constituting the premises is City-

‘'owned and held in trust for the benefit of the citizens of the

City of San Diego and that any failure by the City Manager or
the City staff to discover a default or take prompt action to
require the cure of any default shall not result in an equit-
able estoppal but the CITY shall at all times, subject to
applicable statute of limitations, have the legal right to
require the cure of any default when and as such defaults are
discovered or when and as the City Council directs the City
Manager to take action or reguire the cure of any default
after such default is brought to the attention of the City
Council by the City Manager or by any concerned citizen.

4.05 Eminent Domain. If all or part of the premises is taken through

condemnation proceedings or under threat of condemnation by any
public authority with the power of eminent domain, the interests of
the CITY and LESSEE (or beneficiary or mortgagee), will be as
follows: -

d.

In the event the entire premises are taken, this lease shall
terminate on the date of the transfer of title or possession

‘to the condemning authority, whichever first occurs.

In the event of a partfa] taking, leaving the remainder
unusable for lease purposes, if the remaining part of the
premises is unsuitable for the lease operation, this lease

'shall terminate on the date of the transfer of title or

possession to the condemning authority, whichever first
occurs.

In the event of a partial taking, leaving the remainder usable
for lease purposes, if the remainder of the premises is suit-
able for continued lease operation, this lease shall terminate
in regard to the portion taken on the date of the transfer of
title or possession of the condemning authority, whichever
occurs first, but shall continue for the portion not taken.
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The minimum rent shall be reduced in proportion to the amount
of the taking.

Award. A1l monies awarded in any such taking shall belong to
CITY whether such taking results in diminution in value of the
leasehold or the fee or both; provided, however, LESSEE shall
be entitled to any award attributab]e to the taking of, or
damages to, installations or improvements of LESSEE, loss of
business and relocation expensesﬁﬂgég

Transfer. CITY has the right to transfer the CITY'S interests
in the premises, in lieu of condemnation, to any authority
entitled to exercise the power of eminent domain. If a trans-
fer occurs, the LESSEE shall retain its possessory interest in
the fair market value of any improvements placed on the
premises in accordance with this lease by LESSEE.

No Inverse Condemnation. The exercise of any CITY right under
this lease shall not be interpreted as an exercise of the
power of eminent domain and shall not impose any liability
upon CITY ‘for inverse condemnation.

¢ &/ Foude Amendmaid
ﬁ?@wu/w/j L paar
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SECTION 5:

901

5.02

INSURANCE RISKS/SECURITY

Indemnity. LESSEE at all times, except at any act, omission or
negligence on the part of City, shall relieve, indemnify, protect
and save CITY and any and all of its boards, officers, agents and
employees harmless from any and all claims and demands, actions,
proceedings, losses, liens, costs, judgments, civil fines and
penalties of any nature whatsoever in regard to or resulting from
the use of the premises, including, but not limited to, expenses
incurred in legal actions, death, injury or damage that may be
caused directly or indirectly by:

a. Any unsafe or defective condition in or on the premises of any
nature whatsoever, which may exist by reason of any act,
omission, neglect, or any use or occupation of the premises,

b. Any operation, use or occupation conducted on the premises,

C. Any act, omission or negligence on the part of LESSEE, its
employees, agents, sublessees, invitees, licensees or

d. Any failure by LESSEE to comply or secure compliance with any
of the lease terms or conditions.

Insurance. LESSEE shall take out and maintain at all times during
the term of this lease the following insurance at its sole
expense:

a. Public liability and property damage insurance in the amount
of not less than ONE MILLION DOLLARS ($1,000,000) COMBINED
SINGLE LIMIT LIABILITY. This policy shall cover all injury or
damage, including death, suffered by any party or parties,
from acts or failures to act by CITY or LESSEE or by auth-
orized representatives of CITY or LESSEE, on or in connection
with the use or operation of the premises.

. b. Firej extended coverage and vandalism insurance policy on all

insurable property on the premises, in an amount to cover 100
percent of the replacement cost. Any proceeds from a loss
shall be payable jointly to CITY and LESSEE. The proceeds
shall be placed in a trust fund to be reinvested in rebuilding
or repairing the damaged property. If there is a mortgage or
‘trust deed on the leasehold in accordance with the ENCUMBRANCE
section hereof,)the proceeds may be paid to the approved mort-
gagee or beneficiiary so long as adequate provision reasonably
satisfactory to CITY has been made in each case for the use of
all proceeds fog repair and restoration of damaged or
destroyed improyements on the premises.
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Conditions. A1l insurance policies wiil name the CITY as an
additional insured, protect the CITY against any legal costs
in defending claims and will not terminate without sixty (60)
days prior written notice to the CITY. Al1l insurance com-
panies must be satisfactory to the CITY and licensed to do
business in California. Al1 policies will be in effect on or
before the first day of the lease, except "course of construc-
tion fire insurance" shall be in force on commencement of all

‘authorized construction on the premises and full applicable

Fire Insurance coverage shall be effective upon completion of
each insurable improvement. Certificates, in a form satisfac-
tory to the CITY, will remain on file with CITY during the
entire term of the lease. At least thirty (30) days prior to
the expiration of each policy, LESSEE shall furnish a certifi-
cate(s) showing that a policy has been obtained which meets
the terms of this lease.

Modification. CITY, at its discretion, may require the .com-
mercially reasonable revision of amounts and coverages at any
time during the term by giving LESSEE sixty (60) days prior
written notice. CITY'S requirements shall be designed to
assure protection from and against the kind and extent of risk
existing on the premises. LESSEE also agrees to acquire any
additional insurance required by CITY for new improvements, in
order to meet the requirements of this lease.

Accident Reports. LESSEE-shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the
premises. This report should contain the names and addresses
of the parties involved, a statement of the circumstances, the
date and hour, the names and addresses of any witnesses and
other pertinent information.

Failure to Comply. If LESSEE fails or refuses to take out and
maintain the required insurance, or fails to provide the proof
of coverage, CITY has the right to obtain the insurance.
LESSEE shalll reimburse CITY for the premiums paid with inter-
est at the maximum allowable legal rate then.in effect in
California. CITY shall give notice of the payment of premiums
within thirty (30) days of payment stating the amount paid,
names of the insurer or insurers and rate of interest. Said
reimbursement and interest shall be paid by LESSEE on the

first (1st) day of the month following the notice of payment

by CITY. -

 Notwithstanding the preceding provisions of this subsection f,, if
after reasonable notice by City, LESSEE fails or refuses to take:
ocut or maintain insurance as required in this lease, or fails to
provide the proof of insurance, CITY has the right to declare this
lease in default without further notice to LESSEE and CITY shall be
entitled to exercise all legal remedies in the event of such
defauit,

-17-



5.03

<. .
- -

Waste, Damage or Destruction. LESSEE agrees to give notice to the

CITY of any fire or other damage that may occur on the leased
premises within ten (10) days of such fire or damage. LESSEE .
agrees not to commit or suffer to be committed any waste or injury
or any public or private nuisance, to keep the premises clean and
clear of refuse and obstructions, and to dispose of all garbage,
trash and rubbish in a manner satisfactory to the CITY. If the
leased premises shall be damaged by any cause which puts the
premises into a condition which is not decent, safe, healthy and
sanitary, and which cause is covered by the insurance set forth in
Section 5.02, Insurance, hereof, LESSEE agrees to make or cause to
be made full repair of said damage and to restore the premises to
the condition which existed prior to said damage, or at the CITY'S
option LESSEE agrees to clear and remove from the leased premises

~all debris resulting from said damage and rebuild the premises in

accordance with plans and specifications previously submitted to
the CITY and approved in writing in order to replace in kind and
scope the operation which existed prior to such damage using for
either purpose the insurance proceeds as set forth in Section 5.02
Insurance, hereof, or should such damage be caused within the last
five (5) years ‘of the term of this lease, or if the damage is not
covered by insurance as set forth in Section 5.02, Insurance,
Lessee may elect to clear the site of all improvements, leaving
site clean and sanitary, and then title to the site shall return to

. City, free and clear, and this lease shall terminate.

LESSEE agrees that preliminary steps toward performing repairs,
restoration or replacement of the premises shall be commenced by
LESSEE within ninety (90) days and the required repairs, restora-
tion or replacement shall be completed within a reasonable time
thereafter. There shall be an equitable deduction in the minimum
annual rent requirement for such period or periods that said
premises are untenantable by reason of such damage.
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SECTION 6:

6.01

6.02

6.03

6.04

1 6.05

IMPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. By signing this lease, LESSEE represents

and warrants that it has independently inspected the premises and
made all tests, investigations and observations necessary to
satisfy itself of the condition of the premises. LESSEE agrees it
is relying solely on such independent inspection, tests, investiga-
tions and observations in making this lease. LESSEE further
acknowledges that premises are in the condition called for by this
lease, that CITY has performed all work with respect to the
premises and that LESSEE does not hold CITY responsible for any
defects in the premises.

Maintenance. LESSEE agrees to assume full Fesponsibi]ity and cost

for the operation and maintenance of the premises, throughout the

term, LESSEE will make all repairs and replacements necessary to

maintain and preserve the premises in a decent, safe, healthy and

sanitary condition satisfactory to the CITY and in compliance with
the Development Plan described in Section 6.11 hereof and with all
applicable 1aw§.

Improvements/Alterations. No improvements, structures or installa-

tions which exceeds a cost of $100,000 shall be constructed within
the premises and the premises may not be in any way altered by the
LESSEE without prior written approval by the City Manager unless
such alteration is mandated by any applicable law, ordinance, or
public authority having jurisdiction over the premises. Further,
LESSEE agrees that major structural or architectural design altera-
tions to approved improvements, structures or installations may not
be made on the premises without prior written approval by the City
Manager unless such alteration is mandated by any applicable law,
ordinance, or public authority having jurisdiction over the
premises,: This provision shall not relieve the LESSEE of any obli-
gation under this lease to maintain the premises in decent, safe,
healthy and sanitary condition, including structural repair and
restoration of damaged or worn improvements., The CITY shall not be
obligated by this lease to make, or assume any expense for, any

. improvemehts or. d]terations.

Utilities. LESSEE agrees to order, obtain and pay for all utili-

ties and service and installation charges in connection with the

development and operation of the leased premises. All utilities
will be installed underground.

Construction Bond, Whenever there is any construction to be per-

formed on the premises, LESSEE shall deposit with CITY, prior to
commencement of said construction a faithful performance bond in
the amount of 100 percent of the estimated construction cost of the
work to be performed. The bond may be in cash or may be a corpor-
ate surety bond or other security satisfactory to CITY. The bond
shall insure that the construction commenced by LESSEE shall be
completed in accordance with the plans approved by CITY or, at the
option of CITY, that the uncompleted construction shall be removed
and the premises restored to a condition satisfactory to CITY. The
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bond or cash will be held in trust by CITY for the purpose speci-
fied above or at CITY'S option it may be placed in an escrow or
other trust approved by CITY. In the event that LESSEE fails to
comply with this provision, this lease may be terminated by CITY;
provided, however, the City Manager may wave the requirement of a
bond hereunder upon presentation of a performance covenant from
LESSEE'S construction contractor and/or LESSEE and verification
that the financial status of LESSEE'S construction contractor
and/or LESSEE is sufficient to insure such performance.

6.06 Liens. LESSEE will at all times save CITY free and harmless and
indemnify CITY against all claims for labor or materials in connec-
tion with operations, improvements, alterations or repairs on or to
the premises, and the costs of defending against such claims,
including reasonable attorney's fees.

If improvements, alterations or repairs are made to the premises by
LESSEE or by any party other than CITY and a lien or notice of lien
is filed, LESSEE shall within five (5) days of such filing either:

a. Take all actions necessary to record a valid release of lien,
or

b. File with CITY a bond, cash, or other security acceptable to
CITY, sufficient to pay in full all claims of all persons
seeking relief under the lien.

6.07 Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments and fees assessed or levied upon LESSEE or the premises
including the land, anmy buildings, structures, machines, equipment,
appliances or other improvements or property of any nature whatso-
ever, erected, installed or maintained by LESSEE or levied by
reason of:the buginess or other LESSEE activities related to the
leased premises, including any licenses or permits. LESSEE recog-
nizes and agrees that this lease may create a possessory interest
subject to property taxation and that the LESSEE may be subject to
the payment of taxes levied on such interest and that LESSEE shall
. pay all stich pqsigssony interest taxes. :

LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due the CITY.

6.08 Signs. LESSEE agrees not to erect or display any banners, pen-
nants, filags, posters, signs, decorations, marquees, awnings or
similar devises or advertising without the prior written consent of
the CITY. If any such unauthorized item is found on the premises,
LESSEE agrees to remove the item at its expense within 24 hours
notice thereof by CITY or CITY may thereupon remove the item at
LESSEE'S cost,
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Ownership of Improvements and Personal Property.

a. All and any improvements, structures and installations or
additions to the premises now existing or constructed on the
premises by LESSEE, shall be the property of Lessee but shall
at lease expiration or termination, be deemed to be part of
the premises and shall become at CITY'S option the CITY'S
property, free of all liens and claims except as otherwise
provided in this lease,

b. LESSEE-owned machines, appliances, equipment (other than trade
fixtures) and other items of personal property shall be
removed by LESSEE by the date of the expiration or termination
of this Tease. Any said items which LESSEE fails to remove
will be considered abandoned and become the CITY'S property
free of all claims and liens, or CITY may at its option remove
said items at LESSEE'S expense.

c. If any removal of such personal property by LESSEE results in
damage to the remaining improvements on the premises, LESSEE
agrees to 'repair all such damage.

d. Any necessary removal by either CITY or LESSEE which takes
place beyond said expiration or termination hereof shall
require rental by LESSEE to CITY at the rate in effect
immediately prior to said expiration or termination.

Unavoidable Delay. If the performance of any act required of CITY

or LESSEE is directly prevented or delayed by reason of strikes,
lockouts, labor disputes, unusual governmental delays, acts of God,
fire, floods, epidemics, freight embargoes or other causes beyond
the reasonable control of the party required to perform an act,
said party shall be excused from performing that act for the period
equal to the period of the prevention or delay. Provided, however,
that subject to any rent abatement provisions contained in this
lease, this provision shall not apply to obligations to pay rental
as required pursuant to this lease, In the event LESSEE or CITY

. claim theiexistedce of such a delay, the party claiming the delay

shall notify the ‘other party in writing of such fact within ten
days after the beginning of any such claimed delay.

Development Plan. LESSEE agrees to develop the leased premises in

accordance with the Precise Plan of Development approved by the
City Manager and filed in the Office of the City Clerk which plan
is hereby incorporated by this reference as the same may be amended
by LESSEE with the consent of the CITY, which consent shall not be
unreasonably withheld. The general contents and provisions of the
development plan are described in Section 9.06 hereto. The City-
Manager or his designee shall have the authority to authorize
changes to the plan provided that the basic concept may not be
modified without City Council approval and a document evidencing
any approved changes shall be filed in the Office of the City
Clerk. Failure by LESSEE to comply with the Precise Plan of
Development shall constitute a major default and subject this lease
to termination by CITY.
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7.01

7.02

7.03
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GENERAL PROVISIONS

Notices.

a. Any notice required or permitted to be given hereunder shall
be in writing and may be served personally or by United States
mail, postage prepaid, addressed to LESSEE at the leased
premises or at such other address designated in writing by
LESSEE; and to CITY as follows:

If to LESSEE:

Scripps Clinic and Research Foundation
10666 North Torrey Pines Road
La Jolla, California 92037

With copy to:

Luce, Forward, Hamilton and Scripps
1700 The Bank of California Plaza
110 West "A" Street

San Diego, California 92101

If to CITY:

City Manager, Attention Property Director
City Administration Building

202 C Street, M.S, 98B

San Diego, California 92101-4155

and to any mortgagee, trustee or benef1c1ary; as applicable at
such- appropriiate address desxgnated in writing by the
respect1ve party.

b. Any party entitled or required to receive notice under this
lease may by like notice designate a d1fferent address to
which not1cés shall be sent.

Compliance with Law, LESSEE will at all times in the construction,

maintenance, occupancy and operation of the premises, comply with
all applicable laws, statutes, ordinances and regulations of the

CITY, County, State and Federal Government, at LESSEE'S sole cost
and expense,

CITY Approval. The approval or consent of the CITY, wherever

required in this lease, shall mean the written approval or consent
of the City Manager unless otherwise specified, without need for-
further resolution by the City Council.
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7.04

7.05

7.06

7.07
7.08

7.09

7.10

o ®

Nondiscrimination. LESSEE agrees not to discriminate in any manner

against any person or persons on account of race, marital status,
sex, religious creed, color, ancestry, national origin, age or
physical handicap in LESSEE'S use of the premises, including, but
not limited to, the providing of goods, services, facilities,
privileges, advantages and accommodations, and the obtaining and
holding of employment.,

Affirmative Action. LESSEE agrees to'abide by the CITY'S Affirma-

tive Action Program for LESSEES as it exists or is amended to the
extent that the program is applicable to this lease. A copy of the
program effective as of the date of this lease is on file in the
City Clerk's Office and by this reference is part hereof. The pro-
gram's goal is the attainment of employment for minorities and

-women in all areas of employment, in a total percentage as estab-

lished by the CITY for its Affirmative Action Program each year.

Partial Invalidity. If any term, covenant, condition or provision

of this lease is found invalid, void or unenforceable by a court of '
competent jurisdiction, the rema1n1ng provisions will remain in
full force and effect.

Legal Fees. In the event of any litigation regarding this lease,

the prevailing party shall be entitled to an award of reasonabie

legal costs, including court and attorney's fees.

Number and Gender. Words of any gender used in this lease shall

include any other gender, and words in the singular number shall
include the plural, when the sense requires.

Captions. The lease Table of Contents, section headings and

captions for varijous articles and paragraphs shall not be held to
define, limit, augment or describe the scope, content or intent of
any or all parts of this lease. The numbers of the paragraphs and
pages of this lease may not be consecutive. Such lack of
consecutive numbers is intentional and shall have no effect on the

. enforceab|l1ty oﬁ this lease.

Entire Understanding. This lease contains the entire understanding

of the parties. The LESSEE, by signing this agreement, agrees that

_there is no other written or oral understanding between the parties

in respect to the lease premises. Each party has relied on his own
examination of the premises, advice from his own attorneys and the
warranties, representations and covenants of the lease itself.

Each of the parties in this lease agrees that no other party, agent

" or attorney of any other party has made any promise, representation
. or warranty whatscever, which is not contained in this lease.

-23-
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documents, inspect the premises and obtain legal or other advice
relevant to this transaction, constitutes a waiver of any objec-
tion, contention or claim that might have been based on these

actions, No modification, amendment or alteration of this lease
will be valid unless it is in writing and signed by all parti:=.

1 Corporate Authority. LESSEE shall provide CITY with an opinion
from LESSEE'S council that each individual executing this lease on
behalf of LESSEE duly authorized to execute and deliver this lease
on behalf of said corporation, in accordance with a duly adopted
resolution of the Board of Directors of the corporation or in
accordance with the by-laws of the corporation, and that this lease
is binding upon the corporation in accordance with its terms and
that the LESSEE is a duly qualified corporation and all steps have
been taken prior to the date hereof to qualify LESSEE to do
business in the state where the premises are situated.

CITY First Right to Purchase. In the event LESSEE desires to dis-
pose of its interest in this lease together with any of its
improvements, trade fixtures and furnishings owned by LESSEE on the
leased premises, LESSEE shall notify the CITY with respect to which
items it intends to dispose of and the purchase price it intends to
charge. CITY shall be given the first right to purchase said
interest and improvements at the price set forth in the notice for
a period of thirty (30) days after receipt of said notice. If CITY
does not exercise such right to purchase within said thirty-day
(30) period, by notifying LESSEE in writing of such exercise,
LESSEE shall have the right to sell or offer to sell its interest
to others at the same or greater purchase price but not to sell or
offer to sell its interest at a lower price without first reoffer-
ing to CITY the right to purchase at such lower price. If the CITY
gives notice of its intent to exercise the first right to purchase
during said 30-day period, CITY and LESSEE shall enter into a

} ninety-day (90) escrow to accomplish the actual conveyance.

-

3 LESSEE First Righti to Purchase. In the event during the lease term
or extensions thereof CITY desires to dispose of its interest in
the premises together with any of its improvements, trade fixtures
and furnishings owned by CITY on the leased premises, CITY shall
notify LESSEE with respect to which items it intends to dispose of
and the purchase price it intends to charge. LESSEE shall be given
the first right to purchase said interest and improvements at the
price set forth in the notice for a period of thirty (30) days
‘after receipt of said notice. If LESSEE does not exercise such
right to purchase within said thirty-day (30) period, by notifying

N -
\ AR CITY in writing of such exercise, CITY shall have the right to sell
LA ) or offer to sell its interest to others at the same or greater
W L purchase price but not to sell or offer to sell its interest at a
; ¥ A . lower price without first reoffering the LESSEE the right to
-% 6 ! purchase at such lower price.
n . \ ) \‘k
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7.14

7.15

® ®

1

Planting Strips. LESSEE shall be responsible, at its sole cost, to

landscape and maintain all areas shown on the attached plat

“adjoining the leased premises.

Standard of Employees. The LESSEE and its employees shall-at all

times conduct themselves and the operations on the leased premises
in a creditable manner, '
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IN WITNESS WHEREOF, this lease agreement is executed by CITY, acting by and

through its City Manager, and by LESSEE, acting by and through its lawfully

authorized officers.

THE CITY OF SAN DIEGO

Date: 97‘3)041/ 4755’

Date: 11/” )&7’

Y Rog &>

@A7/m

7
\"? f:\v\c«\gk

APPROVED as to form and legality this ;égfday of S ( AA A AAn 3 19§L§’
C/Zaf’{:Jﬂﬂ\£L1~lldsj/

City Attorney

MAB:mh(6)Disk 12 ‘
11/24/82 T R T
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SECTION 9:
9.01

EXHIBITS
Legal Description

Parcel 1 of Parcel Map 9813
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9.02 This page may be substituted with Parcel Map 9813.
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9.03 Building Plan or Floor Plan(s)
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9.04 LESSEE IMPROVEMENTS SUBJECT TQ SECTION 6.09, OWNERSHIP OF
IMPROVEMENTS AND PERSONAL PROPERTY:

-
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9.05 CITY PERSONAL PROPERTY SUBJECT TO ‘SECTION 6,09, OWNERSHIP OF
lIMPROVEMENTS AND PERSONAL PROPERTY: ‘
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.9.06 General Deve]opmentrPlan.
The General Development Plan consists of:
a. . Plot Plan
b. Development Schedule
c. '>Financia1 Plan
d. Schematic Elevations
e, Landscape Plan
f. thers as applicable

and is filed in the Office of the City Clerk referenced to this
lease, ‘
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (the "Agreement”) is entered
into as of the /%7 day of Atcse5 7 , /78§49 by and between

McKELLAR DEVELOPMENT OF LA JOLLA, a California corporation {(the .

"Developer"), and SCRIPPS CLINIC AND RESEARCH FOUNDATION, a
California nonprofit corporation (the "Foundation™), with
reference to the following facts:

A.~ The City of San Diego (the "City") is the owner of
certain land in said City cousisting of approximately 2.87
acres, City has, by appropriate municipal action, .granted to
the Foundation an option to lease such land. The Option, the
-Lease, and the legal description are as set forth in

Exhibit "A", attached hereto and incorporated herein by this
reference. ' ) ‘

B. = Foundation, subject to the approval of City, proposes
to assign the said Option or (if so required by City) to
exercise the Option and assign the Lease to Developer, and
Developer proposes to accept such assignment under the terms of
this Development Agreement.. :

C. Developer shall develop and construct upon said leased
land a project composed of (1) an office building containing
approximately 140,000 sqg. ft.; (2) tenant improvements,
fixtures, facilities, systems, fixed equipment and other
interior improvements in the building: (3) parking areas
capable of accommodating approximately 485 automobiles in
~single car (non-tandem) stalls; (4) site landscaping;

(5) access facilities to the pPublic street; and, (6) related
utilities, facilities, excavation, filling, grading, flood
protection and other improvements all as generally depicted -on
- Exhibit "B" attached hereto and incorporated herein by this

" reference. All of the foregoing items (1) through (6) shall be
hereinafter referred to collectively as "The Project",

D. The Developer intends to lease the Project, subject to
the Land Lease from the City to the Foundation pursuant to the
terms of that certain Building Lease which is attached hereto
as Exhibit "C" and incorporated herein by this reference (the
"Building Lease"), .

NOW, THEREFORE, the parties hereto agree as follows:



“ -

. (lll

ARTICLE '1

SERVICES OF DEVELOPER

The Developer shall provide all customary developer
services necessary for the turn-key completlon of the Project,
including, without limitation, arranging all necessary '
financing for the Project, obtaining all governmental and
utility approvals, and Project as provided in Article II
hereof, coordinating and supervising the work of architects,
engineers, consultants, construction contractors, and all other
parties involved in the perfOrming all other duties and
obligations as set forth in this Agreement, specifically
including (without 11m1tat10n) obserV1ng the ‘obligations
imposed by the Option and Lease in Exhibit "A" and preserving

the rlghts and pr1v11eges conferred thereby.

ARTICLE II

FINANCING OF PROJECT

2 1 Developer to Obtain F1nanc1ng. The Developer
shall obtain all financing required for development;,
construction and completion of the Project, as well as
permanent -financing for the Project. Such financing may be
procured entirely from institution lenders, or may consist of
funds obtained through institutional léans and capital
contributions by the Developer.. The Developer agrees to
advance all fees and costs for the Project that are required

VOVer'and beyond loan funds from such financing.

2.2 Encumbrance of Project. Developer may execute
one or more trust deeds as security for.a loan -or loans during
the development period, encumbering the Project, subject to the
retained interest of Foundation to enter into the Building
Lease and to Foundation rights under such lease when executed.
Foundation herewith subordinates such lease and the rights
hereunder to lien of any such trust deed, and by "take out"
financing obtained with respect thereto and will execute 'such
documents as may be requested by any lender so secured to
evidence such subordination. :

07/17/84:148
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S ~a,



ARTICLE III

ARCHITECTURAL AND ENGINEERING SERVICES

o s Iy

‘3.1 ,Archltect.- The archltect to be retained by the
Developer for planning, de51gn engineering and supervision for

.the Project (the "Progect Archltect“‘ shall be Brian Paul, San

Dlego,_Carlfornla.

"75:3??: Conceptual Draw1ngs and Spec1f1catlons.

S “'Eeft’ 372117 fhet Developer has furnrshed the Foundation
with conceptual draW1ngs and spec1f1cations and study model of
the Bu11d1ng and Slte (the "Concept") : :

:tlitfr —-11 3.2:2 Foundatlon has adv1sed the DevelOper of
it8 approval “thereof or objectlons "theretol" Approval by the
Foundatlon shall not be deemed -an acceptance of any structural

or. engineering defects in the drawings or any deviation from

requirements of cognizant authorities, nor is it to be :
considered approval of .the Design Development  Drawings and
Spec1fzcat10ns or WorklngﬂDrawrngs-and Spec1f1cat10ns.

>““§3§> Subm1551on to C1ty as Lessor. u'”‘ﬂiﬁwt T

=3, 3 1 Developer (actlng 1n “the’ namL of

' Foundat1on 1f approprlate) ‘shall’ forthw1th dellver to tlheié

appropriate departments of “the- Clty the- archltectural and -

englneerlng draw1ngs and spec1flcatlons for the Bu11d1ng and
Parklng area, the model and any other” requlred data and fees,
for the purpose of compllance w1th the Optlon 1n Exh1b1t "AY.,

; 3.3.2 If the City objects to.any part of the:

_submlttal, the_DeveLopérmwaLi_netlfy the Foundatlon,'ln':

wrxtrng, of the- objectlons and of’ the changes ‘réquired to. meet;

‘__sald objectlons by the Clty._ The Foundatlon may., w1th1n ;
fburteén (14) days-after’ rece1v1ng the Developer's ‘notic¢e of

the C1ty s requ1red changes, state™in writing any. ob]ectlons it
may have“to ‘the changes requlred by the City, and the Developer
will use its best efforts to persuade the City to modify its
changes with relation to the Foundation's objections thereto.

. If the Féundation makes“ho objections within said period of

fourteen (14) days, or to the extent the Clty will not modify
its changes with relation to the Foundation's objectlons after
the Developer is given an opportunity to confront and negotiate
with the City, the Foundation shall be deemed to have approved
such changes required by the City, whether or not they are in
substantial accordance with Exhibit "B"; provided, however, if
such changes required by the City are so substantial as to
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materially and adversely affect the satisfactory -consummation
of the transactions contemplated hereby, including without
limitation the beneficial use and occupancy of the Project by
the Foundation pursuant to the Building Lease, either party may
terminate the Agreement within thirty (30) days after receipt
of final notification that the City will not accept the
requested Project, whereupon neither the Developer nor the
Foundation shall have any further rights, obligations or
liabilities by reason of this Agreement. : ‘

3.4 Design Development Drawihgs and Specifications:
Working Drawings. . T :

3.4.1 Developer shall promptly prepare Design
Development Drawings and Specifications after City approval of .
the submissions provided in 3.3 above, which shall be delivered
to Foundation for its approval within fifteen (15) working days

~of. such ‘delivery. 1If Foundation fails to notify Developer
~within said fifteen (15) days of any objections, the Design
.Development Drawings and Specifications shall be deemed

approved. 1If Foundation objects to any portion of said Design
Development Drawings and Specifications, it shall specify its
objections, and Developer shall incorporate any such changes to
the extent consistent with City standards and so long as the
cost resulting therefrom does not -exceed the costs estimated
for the Project based on the Conceptual Drawings. :

'3.4@2 - Following approval of the Design

.Development Drawings and Specifications, the Developer shall

deliver to Foundation for its review Working Drawings and
Specifications generally consistent with the approved

.Conceptual Drawings and Design Development Drawings and

Specifications. Foundation shall specify any item which is
inconsistent with such ‘prior approvals within fifteen (15)
working days of such submission and Developer shall change the
Working Drawings and Specifications as necessary to bring them

. into conformance. If no inconsistency is noted by Foundation

Within said fifteen (15) days, the Working Drawings and

. Specifications shall be deemed approved.

. 3.5 Tenant Improvements.

.3.5.1 At the Foundation's direction, the .
Developer shall retain the services of an office space design
specialist mutually selected by the Foundation and the
Developer. Said specialist's fees shall be included in the
Tenant Improvement Costs. The Foundation shall furnish such
information as is needed by said specialist and the Project
Architect to timely prepare plans and specifications for tenant
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1mprovements for the space to be leased by Foundat1on, and in
accordance with-the budget provided in 4.2:below (the "Tenant
Improvements"), and the Working Drawings. - = .

.

3 5 2 The Developer shall furnish- the Foundatlon
w1th detalled working arch1tectural and éngineering drawings-
and spec1f1cat1ons for the Tehant Improvements at the same time
as the Working Drawings®and Specifications: are submitted. Said-
Tenant Improvements Working Drawings shall be consistent w1th
- the approved Worklng Draw1ngs furnlshed by the Developer.

Lo 3:5.3: Within flfteen (15) worklng days after.
vrecerpt by the Foundation of  the Tenant Improvements Working’

o Drawings, the Foundation shall notify the Developer of its

vapproval thereof or objections thereto. Failure of the
Foundation so to notify" the: Developer ‘shall=ber deemed an:
approval of ‘said ‘Ténant Improvements Working Draw1ngs. If the
Foundatlon objects to said Tenant Improvements Working:-
Draw1ngs, the Foundation shall spec1fy its objections,- and the
Developer w1ll tevise said Tenant Improvements Working. Drawings
to 1ncorporate such changes- to ‘the extent such changes are not
inconsistent with applicable City Building Code requ1rements,
‘or. the Tenant Improvements Budget of 4 2 below. . .=t " s

_41:‘ < - PR - -
KRSt Y ETIE _;--. LA N

3,504 - Tenant Improvements shall ‘not 1nclude that

work necessary or ‘desired o produce-the Building, :Garage -and
Site as shown fof "Building Shell™ .in Exhlblt “B".

HE .”-.' PR TR T

ARTICLE IV e e

CONSTRUCTION SERVICES

HCommencement owaonstructlon.;'Upon recelpt .of .
‘the neceSSEry bulldlng permlts "and {ef the Foundation's :approval
_fof ‘theé Worklng Draw1ngs ‘and - Spec1f1catlons (inclusive of Tenant
iImprovements), ‘the' Developer shall proceed: ‘with due-diligence
‘and reasonable* “good faith éfforts with the construction-and-
,completlon of the- Progect in substantial accordance herew1th

. 4. 2 Tenant Improvements Budget. Developer will
furnish and pay-for.Tenant Improvements designated by
Foundation up to an aggregate sum equal to $15.00 for each
square foot of area leased. Developer will submit to the
Foundation for review and approval the Developer's contract
cost of the Tenant Improvements, in a detailed and itemized

"format sdtisfactory to thé Foundation (the "Tenant: Improvement
Budget"). The Foundation herewith approves said Tenant
Improvement Budget, if it shall be within the limits to be paid
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by Develcper and no charges shall be incurred by or assessed to
Foundation. If the Tenant Improvement Budget shall exceed the
limit to be paid by Developer, Foundation may elect to: ‘
(1) cause such work to be rebid by and let to other :
contractors; (2) modify the approved drawings: (3) pay the
additional cost; or, (4) any ccombination of such elections, but
at no cost to Developer. If upon rebid the Tenant Improvement
Budget still exceeds the limit to be paid by Developer,
Foundation shall, within fifteen (15) worklng days. of such b1d,
elect (2) or (3), or a comb1nat10n thereof

4 3 Delaxs. The construction of the Project shall be
carried on with due diligence. The Project shall be completed
and possession of the Project (together with Tenant
Improvements) shall be delivered to the Foundation not later
than eighteen (18) months from the.execution of this -Agreement,
nor later than twelve (12) months after a building permit is :
issued for c¢onstruction of the Building each of which date
shall be extended an additional four (4) months if such
delivery cannot be made despite good faith efforts by Developer

"~ to perform; provided further, however, that the time during

which the Developer is delayed (i) by fire, weather or acts of"
God, (ii) by delay in obtaining or inability to obtain the
_necessary materials, tools, implements and appliances on
account of goverrmental acts, restrictions or regulations,
(iii) by any civil disorders, labor disturbances, strikes,

" boycotts, walk-outs, labor troubles or like obstruction action
by any person or persons, or (iv) by delays of which the fault
of the Foundation or changes requested by the Foundation of
'this Agreement is a proximate cause, shall be added to the .
aforesaid times for such completion and delivery of '
possession. If the Developer shall fail to complete the
_construction of the Project and deliver possession of the
Project by the above-referenced deadline, the Foundation shall
have the right to pursue any and all equitable or legal
remed1es available to it.

4 4 Notice of Estimated Completlon Date. The
Developer agrees to give the Foundation not less than two
"months’ prior written notice of the date by which the Developer
estimates that the Pro;ect will be ready for possession by the
Foundatlon.

4.5 Changes. Should .the Foundation, at .any time or
times, desire to make any additions to, or alterations,
deviations or omissions from the scopé of the work specified in
the drawings and specifications which are from time to time
approved or deemed to have been approved (the "Changes"), the
Foundation shall be at liberty to do so, but only subject to
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and in compliance with all applicable laws, ordinances and
administrative determinations, and subject to the Developer's
consent which shall not-be unreasonably withheld.  The
Developer may withhold consent to material changes from the
approved design, or changes ‘which:.would cause reduc¢tion in .
rentable area. The Changes shall in"no way affect or - make void
Ehis‘Agreement. ' fﬂ R A LT LT el :
4, 6 Costs for Changes. Before commenc1ng any
Changes, the Developer agrees to notify the Foundation of the
costs thereof, -~Any proposed.Changes which do not - alter the.
Total:Project Costs by more than $1,000.00 and do not affect
the scopeor completion time.for the work, .shall.be approved or
disapproved by the. Foundation within five (5) business days
after :the'Foundation-reéeceives: the-notice:theredf:>:All ‘other- :
proposed: Changes shall’ ‘be approved- or- dlsapproved ‘by - the"
Foundation w1th1n ten.(10) days'after the Foundation receives
notice”thereof. . 1f the Foundation does.not..give. the Developer
written notice w1th1n ‘'said ‘time deadlines that the Foundation
- does= -not -wish: to -go forward with the Changes in view of such
costs, -the Foundation: shall be deemed to have- agreed to.such. .
.costs:as the costs for the’ Changes, and shall pay such costs
upon demand by Developer.e: ¥ & Do 3

e T - - oe b

tiii; ﬁ? 4 7 bSpec1a1 ACCOmmodatlons for Foundatlon._ilnf,
addition. to: the.portion-of the.Project and thé® Tenant. +7. .
Improvements:to-be:maderavailable to Foindatidn for lease’as.:
'prOV1ded herein; Developer. acknowledges that’ the- following-
‘'special ‘accommodations:(which Developer’ will use reasonable
good«faith eéfforts to obtain.or.to a351st Foundation in

' obtalnlng), are of -great 1mportance to-the- effectlve use and

enjoyment by Foundatlon..h. “”i Te_ .Tﬂ,‘,;;_;: S i.‘ -

whlch Developer deems appr0pr1ate to enhance and 1mprove access
improvement to the Project from Torrey Pines Road as
recommended by a trafflc consultant employed by. Developer;

- b. An easement or similar rlght or privilege to
1nstall and maintain conduit to link the Project with ’
Foundation's main campus at 10666 North Torrey Pines Road
(including the adjacent Phase I1I Immunological Research
Building), to the extent.granted by the City over other City
lands and consistent with Exhibit:."A," to be. obtained, -improved
and maintained~at.FoundatiOn's _expense. -

Y o B A rlght to install at Foundatlon s expense,
in a location on the Progect which does not unreasonably
interfere with Developer's use of the Project, a
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'Line~of—Sight'_microwave facility to line with said main
campus, : - : ' ' :

, d. A right during the Building Lease term, and
consistent with the City's right to install and maintain at
Foundation's expense, a pedestrian and utility vehicle path or
-Loadway which is direct and internal, not requiring use of the
dedicated public streets. : C

_ e, Reasonablé7approval of co-tenants in the
~Project. ' : : ‘ '

Therefore, Developer agrees to provide the foregoing
as a part of the Project. The parties recognize that certain
items will require the approval of the City of San Diego, and
as to these items, Developer agrees to use reasonable good
. faith efforts to accommodate the Foundation. ' :

ARTICLE V.-

LEASING OF PROJECT

- 5.1 Notice of Completion and Delivery of Possession.
The Developer -shall give the Foundaticon written notice of the
completion of the Project and the obtaining of certificates of
occupancy in such form as will permit the occupancy ,
contemplated hereby.. Within five (5) days (exclusive of -
Saturdays, Sundays an holidays) after the Developer- shall have
given the Foundation such notice, provided the Project is '
completed, the Owner shall deliver possession therein leased to
the Foundation and the Foundation shall accept possession, and
concurrently therewith the Foundation and the Owner shall date
as of said date and execute the Building Lease; provided,
however, that the Foundation shall not be obligated to take
_ Possession of the Project or to pay rent under the Building
Lease prior to July, 1985. 1If, notwithstanding the Developer's
-notice of completion, the Foundation contends that the Project
is not completed, the Foundation shall specify in writing with
said five (5) days after the Developer shall have given the
Foundation said notice of completion in what respect the
Project is not completed. 1If the Foundation's contentions are
correct, possession of the Project shall be delivered to the
Foundation when the Foundation's correct objections have been
obviated. If. the Foundation's contentions are incorrect, the
term of the Building Léase shall be deemed to have commenced as
of the date the Foundation should have taken possession. Any
such dispute as cannot be resolved between the parties shall be
resolved by a single neutral architect mutually selected by the

07/31/84:148
2041y -



Developer, the Foundation and the Project Architect, or by the
agreement of a majorlty of sa1d three partles.

5.2 Def1n1t1on of "Completed" "Completed" as used
in this Agreement_ means completé in all respects as provided in
the. approved Work1ng Draw1ngs and in the Tenant ImpLOVEments
Work1ng Drawings as modified by the approved Changes.

‘Notwithstanding the completion of the Project, the commencement

of the Building Lease, and the acceptance and occupancy of the
Pr03ect by the Foundation, any items which are incomplete,
improperly done or defectlvely constructed, 1nclud1ng both
patent and latent defects, shall be: completed and corrected

‘promptly- by the Developer, at the- Developer s or the Owner's

expense,. in full conformance with the approved Working Draw1ngs

. ahd the" Tenant Improvements Worklng Draw1ngs,fas modlfled by
the' approved- Changes. T

5.3 Base Rent, The monthly rental sum shall be:

a. for the flrst 15,000 square feet of net
rentable area (which must be in Lease Area "A"), the base rent
shall be $l 20 per month per square foot,.

~ “ A S . Tl T L L

ﬂiﬁ-“-TuJ’“’ b for the next 15; OOO square feet of net D
rentable”areéa wh1ch musth include- any- balance of "Lédse’ Ared "a,"

“and. then suchiof Léase Ared’ MB,"*as necessary to reach.the

total leased square footage, the base rent shall be $l 40 per
month’per square foot,m-;_\ =

£ .Z""“

ot LT f~c.n- ‘for8pacé-over 30 OOO ‘square’ feet of ‘het _
rentable area” (a1l in Lease Area’ "B"), the base rent shall be
$l 65 per: month per square foot,‘ T :

eyl A
oy o R

Tallfsuen: rents shall be on a "full offlce

'service bas1s to inélude all-utilities; j&nitorialj ~taxes;

repairs,’ malntenance,-and management as stated in the Lease -
(Exh1b1t "C"), o :

: e. Thls sum, - sO establ1shed shall be wrltten in
Artlcle IV Sectlon 4 1 of the Lease.
Exh1b1t "A" to. the Bu1ld1ng Lease (attached hereto as
Exhlblt "A") del1neates, 1n schemat1c form, Lease Areas A and B.

,,,,, I

o 5 4 Term., The 1n1t1al term of the Lease shall be
five (5) years but shall be established at the time of
execution by an indepéndent accounting firm- deslgnated by
Foundation so as to be consistent with, in their opinion, an
"operating lease" in accord with Financial Accounting Standards

_Board Bulletin 13. Foundation shall be granted three (3)
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.feet. All such space shall be contigquous on each floor.

options (as provided in the Building Lease) for consecutive
additional terms of five (5) years each at market rates and
terms. ‘

: 5.5 Lease Areas. Within ninety (90) days of
execution of this Agreement, Foundation by written notice to
Developer shall preliminarily identify the area in which it
intends to lease. Upon written notice, given to Developer not
later than one hundred twenty (120) days prior to completion
date, Foundation may elect to lease up to 41,000 sgquare feet.
In making such election, Foundation shall select first from
Lease Area A until all of such area is taken, thereafter, from
Lease Area B until the total leased area is 41,000 square

ARTICLE VI

REIMBURSEMENT OF FOUNDATION . : N

6.1 OptiOn'Payments;- Developer shall reimburse - » f’a_

- Foundation, upon approval by the City of the assignment of

Exhibit "A," for -all payments and costs incurred to that date

-by Foundation for the acquisition and retention of the Option

contained in Exhibit "A". Such reimbursement, however, shall

not exceed.$125,000.

ARTICLE VII

TERMINATION

In the event of termination upon the City's

- .Disapproval of the Project pursuant to Section 3.3, the
- Developer and the Foundation shall each bear their own

respective costs and neither shall seek relmbursenent from the
other. : A

" ARTICLE VIII

GENERAL PROVISIONS

8.1 Notices., All notices, requests or demands herein
provided to be given or made or which may be given or made by
either party to the other shall be in writing and shall be

.deemed to have been duly given when delivered personally to any
- one of the persons designated in writing from time to time for

the receipt of personal notices, requests and demands by and on

_10..
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" behalf .of the party to whom such notices, requests or demands

are to be given. The Foundation hereby so designates Arnold
LaGuardia, the Developer hereby so designates Christopher S.
McKellar. Whenever any person or persons are designated for
the receipt of personal notices, requests and demands, the
address or addresses at which such person‘or persons may
generally be found shall-also be stated in writing if said.
address is different from the address specified below.
Alternatlvely, ‘all not1ces, requests or demands herein provided
to be given or made or which may be given or made by either
party to the other:shall be in writing and shall be deemed to
have -been duly given on the third day after the day the same is
enclosed in .a sealed envelope: and deposited in any post office
or branch post office regularly. malntalned in San Dlego County
by: the United States-government, certified mail, postage
thereon prepaid, or on the first day after the same is
deposited prepaid with a telegraph or cable company for
immediate transmission, and addressed as follows:

Tc the Devéloper:'”#McKELLAR DEVELOPMENT OF LA JOLLA
. ’ o T ., 1250 Prospect, Suite 103
-La Jolla, CA 92037
RS Attn._ Chrlstopher S- McKellar

Gray, Cary, Ames & Frye -
.1200. Prospect, Suite. 575. o
La Jolla, CA 92037 '
Attn: Christopher C. Calkins, Esq.

uii;With:éCQbiyﬂfbgfré

'r"} f!)

To the Foundationg-- SCRIPPS CLINIC AND RESEARCH
' - . FOUNDATION
—= 10666 North Torrey ‘Pines Road
“f"LE"Jblla, CA 92037
e Attn'- Arnold LaGuardla

f ,,iwixh a;bopyhio;? ; W1111am E Nelson, Esq..

N s nieTh o Sliaor o DT

8.2 Short Form of Lease. At the time of execution of
the Building Lease, the Foundation and the Owner shall execute,
in a manner suitable for recording, a-Short Form of Lease in a
form mutually approved by the Foundation and the Developer.

8.3 Independent Status. It is understood and agreed
that in performing the obligations. on its part to be performed
hereunder, the Developer shall act independently and not as the
representative,; agent, servant.or employee. of the Foundation.
Developer shall not be construed to be or held as partner,
joint venturer or associate of Foundation. :

- -11-
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8.4 Assignment. Prior to6 the recordation of the
Short Form of Lease pursuant to the provisions of Section 5.3
of this Agreement, no party may a551gn this Agreement or any of
its rights or obligations, or both, herein without the other s
written consent thereto, which consent shall not be
unreasonably withheld, except that the Developer may assign its
rights under this Agreement, without the Foundation's consent,
for security purposes to the person, firm or corporation
furnishing the construction or permanent financing for the
Project, or to an entity which is more than sixty percent (60%)
owned an controlled by the Developer or its individual owners.
Subject to the fore901ng, the provisions of this Agreement
shall inure to the benefit of and be binding upon the
respective successors and assigns. of the parties hereto. No
assignment shall effect a novation or otherwise release the
assignor from its obligations under this Agreement unless the
other party to this Agreement consents thereto in writing.
Whenever consent to an assignment is required under this
Section 8.4 and such consent is given, such consent shall not

be deemed a consent to any other a551gnment.

8.5 Time of the Essence. Time 1s of the essence of
the obllgatlons of the parties hereto.

8.6 Broker's Comm1551ons. The Developer, the Owner
and the Foundation hereby represent and warrant to each other
that neither has 1ncurred any obligation to pay any broker's
commission or finder's fee in connection with entering into
this Agreement, nor the option and lease with the City. Each
therefore agrees to indemnify and hold harmless the other from

‘and against any other such commission or fee claimed to be

owing as a result of any commitment by the indemnifying party.

This clause has no application to any broker's commission or
finder's fee in connection with any loan financing which may be

obtained for the Pro;ect, which loan brokerage commission or
finder's fee shall be included as part of the Developer's
Costs, nor any leasing commissions for other tenants of the
Project hereafter acquired by Developer as to which Foundation
shall- be held harmless and indemnified.

8.7 Headlngs. The captions and paragraph headings
used in this Agreement are inserted as a matter of coénvenience
and for reference, and are not a part of this Agreement and in
no way define, limit or describe the scope of this Agreement or
the intent of any provisions hereof.

8.8 "Early Entry by Foundation. The De?eldper shall
permit such persons as are designated in writing by the

Foundation to enter at the Foundation's sole risk upon the

-12-
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Project from time to time prior to delivery of pcssession
‘thereof to the Foundation for the purpose of inspecting the
Project and doing work thereon and installing its equipment and
facilities therein, provided~such entry does not:violate any
-union agreements. or..governmental laws oOr regulatlons or-
interfere with or in any way hinder the Developar's
construction and completion of the Project.’ The Foundat1on

~ agrées to indemnify and hold the Developer harmless from-any

. damages, -claim or-liability arising out of or in connection
with the entry, as aforesaid, by the Foundation or its agents
upon” the Project, the: Developer's gross negligence or willful-
misconduct excepted. .'Such entry shall be subject:to such® * )
reasonable rules’ and regulatlons as. the Developer may from t1me
to tlme prescrlbe. .

‘ 8 9 Cumulatlve Remedles. Notw1thstandlng any rlghts
'or remed1es which are. set forth in.this Agreement, such rights
or--remedies shall not be: exclusiverand the parties hereto shall
-havezany rlghts or’remedleS”at law or.’in. equlty wh1ch may be
ava1lable 1n the premlses..;, : . L

8 10 Additional Documents. Prov1ded the -other party
is not in default, each .party agrees to.execute.all.other
. 1nstruments, documents or-other papers, and perform all acts
necessary and proper to carry out and consummate the
transactlons contemplated herebz.j», Tl Tazveliaoraer ;

8 11 Surv1val of Prov1s1ons. The prov151ons of thls
Agreement ‘to. the extent: appllcable shall surv1ve the execut1on
of the Bu1ld1ng Lease.: ?“—3~» .

--‘.\‘ . -

Y ,;3 12-UEntire Agreement.» Th1s Agreement and the
- document si referred to-herein.or- 1ncorporated herein: by’
Eeference constltute the entire® agreement ' between the- partles
and- supersede all- prlor negotlatlons,.representatlons,lw'?"
propesals,kletters,Junderstandlngs and: agreements.. .. This:
Agreement - cannot. be’ modified or altered except by a‘written
instrument signed by the authorized representatives: of all.
parties, provided, that Developer shall be deemed tc be the
authorized representative of Owner, No officer, agent,
enployee or representative of any party has any authority to
make any representation or promise in connection with this
Agreement or the subject matter hereof which is not contained
herein, and the parties agree that they have not executed this
Agreement in- rel1ance ‘upon - any such representation or. promise.:

8.13 Rule Against Perpetu1t1es; In the event the
initial term of the Building Lease does not commence within
five (5) years after the date thereof, then this Agreement and

- -13-
07/17/84:148
2041y



the Building Lease shall be null and v01d and of no further
force and effect. -

8.14 California Law Governs. This Agreement in all
respects shall be subject to the laws of the State of
California and shall be deemed executed and subject to
performance in San Dlego County.

8.15 ‘Name. Foundation shall be entitled to
reasonable sign identification of 1ts premlses under the Lease,
upon 1ts request.

8. 16 Nonllablllty of Individuals. - The members of the'
Board of Trustees or Board of Directors, and the officers,
employees and agents of the parties hereto shall have no
personal liability with respect to any of the obligations in _
this Agreement. 1In the event of an assignment by the Developer.
- pursuant to Section 8.3, the fore901ng shall not apply to any
1nd1v1dual or general partneﬂ assignee.
Ll

: 8.17 Attorneys' Fees. 1In ‘the event of any litigation
or arbitration with respect to this Agreement, including any
action to enforce or interpret this Agreement or to collect any
‘damages or to exercise any remedies under this Agreement, .the
party prevailing in such action or proceedings shall be
entitled to recover its reasonable costs, expenses, and’
disbursements incurred in connection therewith, including
. reasonably attorneys' fees, witness fees, consultant fees, and

other such expenses. ‘ - .

8.18 1Insurance and Bonds. To.the extent required by
' City pursuant to Exhibit "A," any or all work for constructing
and completing the Project shall be covered by performance,
payment and completion bonds for the Foundation's benefit, in
customary form issued by qualified insurance companies approved
by the Foundation. Through the course of construction of the
Project, the Developer shall pay for and maintain customary
liability insurance and property damage insurance. The
Developer shall also furnish or cause others to furnish all
.customary worker's compensation insurance and unemployment
insurance for employees working on the Project. . The costs of
all said insurance and bonds shall be 1ncluded as part of the
Developer's Costs.

8.19 Governmental Controls and Permits.- The
Develcper and the Owner .covenant to take any and all action and
to exercise their diligent reasonable good faith efforts and
due diligence to attempt to comply with all applicable laws,
ordinances and governmental regulations and to obtain all

. -14-
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necessary governmental approvals and permits, including zoning,
conditional use permits, coastal commission permits, grading
and bulldlng permits, and other such permits, as may be
necessary in connection -with the completion and use of the
Project as contemplated in-this Agreement.. If for any reason

" any. such permits cannot be- obtained," either party may terminate
‘this Agreement without further obligation, except as specified
~in Sectlon 7 1 above. : ' »

L 8 20 Course of Constructlon Signs, Barrlcades and
Access., Durlng the course of construction, all signs,
barricades, temporary structures and other matters on the
Project which are visible from the public streét or the .
adjeining property shall; be subject to the mutual control and
approval of the" Developer and the” Foundatlon.'“Both the" .
Developer and the Owner and the Foundation’ may have their names
promlnently displayed on an aesthetlcally suitable sign.. No
other signs shall be” permltted ‘on: the Project’ durlng the’ course
of construction, including without limitation, driveways,
parking areas, -storage areas, utilities, equipment, and
drainage areas,~w1thout the prlor wrltten approval of the L
Foundatlon.»p; : :

, N 8 21 Approvals.:_Except as. otherw1se spec1f1cally

~prOV1ded hereunder, no approval or consent shall be L
unreasonably w1thheld T

s

('U

8 22 Authorltx ' Each 51gnatory represents and

warrants that he has authority to execute this Agreement and
upon executing the Agreement shall be. blndlng upon, _.and . ,
,enforceable agalnslﬁ;the-party>for whom he 1s 51gnatory. o

- = ““IN WITNESS,WHEREOF thls'Agreement 1s entered 1nto as
of the date flrst set forth above. ' .

L SANE D J\ CZwva L

T T pouhdation”

SEfielsMenottt o R- gCRIPPS-CLINIC AND RESEARCH FOUNDAT ION,
' ahCalifornia,nonprofit corporation

Lot //c«w\

_ff:aryig;wIFs yais ff”k"c’k“'
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o ! B . .

"Developer”

McKELLAR DEVELOPMENT OF LA JOLLA,
a California corporation

-16~—
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"EXHIBIT A

Note: "Exhibit A" consists ¢f a copy of the Option
Agreement between the City and Scripps Clinic and
Research Foundation.



9,07 EXHIBIT “"E"

CORPORATE NAME

I, o e Certify that I oam the

of the corporation named in the attached agreement; that

who signed this agreement on behalf of the corporation, was then

of said corporation; that said

- agreement was duly signed for and in behalf of said corporation by authority
of its governing body, pursuant to a reso]ution‘du1y adopted by its Board of

Directors on : , 19 and is within the scope

of its corporate powers; and that set out below are the names of the officers

and directors of said corporation.

By:
CORPORATE SEAL

NAME
TITLE

NAME | g
TITLE . T, ]

NAME
TITLE

NAME
TITLE




EXHIBIT “E*

SCRIPPS CLINIC AND RESEARCH FOUNDATION

I, Jean H. Basart, certify that I am the Assistant
Secretary of the corporation named in the attached agreement;
that Charles C. Edwards, M.D., and Arnold LaGuardia, who
signed this agreement on behalf of the corporation, were
then the President and Vice President, Finance, respectively,
of said corporation; that said agreement was duly signed for
and in behalf of said corporation by authority under its
bylaws and is within the scope of its corporate powers.

IN WITNESS WHEREOF, I have hereunto set my hand and
the seal of said corporation this 12th day of December, 1984.

gsistant Secretary



9.08 Guarantor's Agreement.

Dated:

The undersigned guarantees to CITY, its successors and ass1gns, in
consideration of the granting of the annexed lease to

___» LESSEE, the payment by LESSEE of the rent required
by said lease, and the performance by LESSEE of all of the terms,
covenants and conditions thereof.

The undersigned waives notice of all defaults, and agrees that the
waiver of any rights by CITY against LESSEE arising out of the
defaults of LESSEE or otherwise shall not, in any way, modify or
release the obligations undertaken by the undersigned, '

By:

In the

Title

presence of:

Acknowledgement
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RESOLUTION NUMBER R-_ &0 ¢630
Adopted on j]EC ]. 8 1982

BE IT RESOLVED, by the Council of The City of San Diego, as
follows:

That éhe City Manager is hereby authorized to execute a
two-year option to lease, Parcel 1 of Parcel Map 9813, which
parcel is .more generally known as the Reservoir Site on North
Torrey Pines Road, and which site is approximately 2.89 acres in
size, with SCRIPPS CLINIC AND RESEARCH FOUNDATION, pursuant to
which option Scripps Clinic shall pay an option consideration in
the amount of $125,000 per year payable $10,416.66 per month in
advance, under the terms and conditions set forth in that option
to lease on file in the office of the City Clerk as Document No.

Rr- 207635/ .

BE IT FURTHER RESOLVED, that subject to Scripps Clinic's

compliance with the terms and conditions of said option
agreement, and subject to the adoption of a future resolution by
"the City Council certifying and approving the environmental
documents which shall be prepared during the option period, the
City Manager is hereby authorized to execute a 55-year lease of
the Reservoir Site to Scripps Clinic for an initial lease rental
in the amount of $250,000 per year, which initial rent is based
upon a fair market appraisal of the property of $2.5 million_and
which lease provides for the utilization of the property for any
use permitted in the SR Zone, under the terms and conditions set

forth in that form of lese agreement on file in the office of
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the City Clerk as Document No. RR- 257635 -.2_,

APPROVED: John W. Witt, City Attorney

By
H 1d 0. Valderhaug
Deputy City Attorney
HOV:ps
11/30/82

Or .Dept:Prop.
Job: 915482
Form=r .none
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Passed and adopted by the Council ~of The Clty of San Dlego

on  December 13, 1982 » by the following vote:

YEAS: _ Mitchell, Cleator, Golding, Williams, Struiksma, Gotch,
Murphy.

Nays: __ None.

NOT PRESENT: Wilson. District 8 vacant.

AUTHENTICATED BY:

PETE WILSON
Mayor of The City of ‘San Diego, California.

: CHARLES G. ABDELNOUR
N Clty Clerk of The City of San Diego, California.

(SEAL)
By _ELLEN BOVARD , Deputy.

I HEREBY CERTIFY that the above and foregoing is a full,

_ , . > R
true and correct copy of RESOLUTION NO. /? <O'763S

passed and adopted by the Council of The City of San Diego,
California, on UEC ].d ld82

CHARLES G. ABDELNOUR ) ) :
City Clerk of The City of San Diego, California.

(SEAL) B | S '
By é§2§§2gv/C§ZZruzo¢jg( __, Deputy.

(Rev. 8/79)
lbc
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(R-83-436)
} L 250
RESOLUTION NUMBER . << 774

Adopted op DCT4 ]982
T e

as

Torrey Pinesg Reservoir Site,
paid ip advance,
BE IT FURTHER RESOLVED,

Authorized tqg negotiate with

+ & 50~year lease
agreement fopr Pércel 1

at an annual rent of

By )

la Jd. Valderhaug

Deputy City Attorney
HOV:ps
9/15/82

Or.Dept:Prop.
Job: 915482
Form=r.none



