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GROUND LEASE

Ls, Agreement jg made and entereACLinto_thiaIUth }L_df—August?
(1995) "by and Detuecy the (Cit ©, Californig’
i  and the United Stateg of America,

owner of the Naval A.:i.r Station,'

WHEREAS, the Gévernment is the
California (hereinafter calleg

Miramar, in the city of San Diego,
the Station); and

WHERFAS, the Les e_desjires to lease a portion of th i fo
woe by its Environmental Servigs Department, @nd the Metropolj
Wastewater Depa.ttment-,'}h A

) ideration of the mutual benef'its"a'ccruing_ to
es hereto and the terms, Covenants, - obligations, ‘and
tthe parties hereto do .hereby

1. LEASED PROPERTY: ' | _
SED_PROPERTY :
. (a) The Government. hereby leases ta th a—pprtion of
“ati ogether

the | atlon—encompasst? approximately( 1400 t
Mimﬁro%mént thereon hereinaftér called the Leased
Property. ‘The Leased Property ig more pari:'icularl'y shown and
described as Parcels 1, 2, 3, 4, and s in the - plat and legal
description in Exhibit "A", which ig attached hereto angd made a’
part hereof. i '

the approval of the

& Environment) . : ' o o
(b) a eéreto as Eihibit nog= isﬁm
dated @u_ly_;a,_mj, whose termis ang conditicns—are hereinm mads
In the event of any conflict between the
Provisions of the casement at Exhibir "B" ang the provisions of
] . _"——‘—“——\_____\._——_— — A "
1 shall be the controil ng document .
Station, Miramar shall be

redesignated as a Marine Coxrps afr Station, all references to the
ine Corps Air Station.

2. USE: In the absence of Prior written appraval of ¢ 2
Government, the sole purposes for which thew
@property*are‘as—fm ‘ ,
arcel 1; The consﬁructim._ins:.:ag;aat' 7 $peration and
aet;l?@for vehicles

maintenance of: (A) a(vehicle maint
used by Lessee in its Sanitary landfill operations (but nd’ new

1
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above-ground (storage of flammable—su‘astarrces) shall be permitted
thereon); (B — Field operations office use by Lessee in its
anL(;Cl—mmieoring—gqﬁipment and

sanitary landfill operations;
facilities required to magw_hang_gaS—geaeratIm{ from the
‘ d by Lesseé on the premiges. as

- former solid waste landsi -
well as @ﬁ:m-__mte&ng:? for Lesgsee'’'s co'mp.'l_iance with
i regulations -

Federal, State, and local laws, rules, ordinances and
governing the closure and Post-closure requirements, including ap
i i law, of said soliq waste landfill,

e shall be performed by Lessee at its sdle cost and

Parcel 2 (being the area encompassing the West Miramar :
dfill): . (A) The (operation ang maintenance of a sap tary)
landfill, subject to am-
nd restrictions sget forth on the document attached

conditions an ‘ .
‘hereto as Exhibit "B®, anq subject: further to the restricqion that
duct in or on the

Lessee shall not install, operate, maintain or con
' part thereof any Structure, - operation or

leased premises or any
compatible land uge* in accordance with the .

activity which is an "ip
guidelines set forth
Installation Compatible

in the Department of the Navy’'s air
Use .Zone (arcuz) Study for Naval air
Station (or Marine Corps Air Station) Miramar as of the time of
Such use; and (B) the installation, operation and maintenance of
monitoring equipment and facilities required to manage methane gas
generation from the landfill oberited
premises, as well as ground water monitoring, for Lessee’s
compliance with Federal, State, and local laws, rules, ordinances
and regulationsg governing the closure, post-closure, monitoring,

and/or corrective .action requi

landfill, which compliance, closure,
. action required by law, and monitoring shall be perform_e

T at its sole cost and expense.
88 areas identified in wWest

arcel 3: - Expansion of acce
Miramar Land_a‘_.’ill Easement, o
‘operation and’

Parcel 4: The construction, installation,
maintenance of: (A) a (householid hazardous waste .Eran?fEr—sEEEfﬁy
for consumers to divert hougshs hazardous wast m alin
Lessee’s sanitary landfill; (B) & recyecling ared to receive
recyclable materials from the public 3

11; (C)/a

in Lessee’s active landfill; a_ fee
facilit;amng equipm: and (facilitie
10 the former solid waste landfill

manage m

post-closure, corrective

recovery facility (MRE) to separa

waste intended for Iandfi i i
the leased Property (Lessee’s Fiesta M@lxﬂmrﬁﬁt
Tacility (NSPF)), as such

{FIRP) and the Norther ludge Processing Facilit
L General Development

Project and facility are described In Lessee’s
Plan for Miramar Landfill, dateq July 15994, and Government ‘s

2

by Lessee or Sublessee on the -

red by law of said solid waste
4 by Lessee

them from dispog :
aniﬁmggio

.

AT e b oees e

£ A EILTN

TN

W AR

Tt n
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Environmental Impact Statement for Fart IT - Miramar Landg;. .
dated Jul 1994; (F) a public or Wtion p]_am-_;t@
Wimng methane gas from Le ‘S _sludae
processiHE‘EEEiFTEIEE“Un“EHE_EE5EEH—?EgﬁEfEfT_EEf;éTTEEEFEé;;;gz

gas collected from former Jdandfills operated by Lessee on the-
Leased Property, '

St and expense; (G)( mounding

Performec by Lessee at its sole co .
i ‘s active landfill operations, showp ™«

and described in the plat and 1 ¢
h is attached hereto and made_a_part—hereof,—pravi-déd, h°ﬁ¥§£;)
ore_ than

which i ,

that_such overburden material( shall, in.no_event; cover mor
62.34 acres nor be mounded to a height exceedi 465 abov
ean s _mmuswﬁmm
vernment at itg

such overburden is subject to removal and use by Go
i tion in a manner not inconsistent with

Lessee’s use and enjoyment o
on condition that such removal sh
environmental liability or obligation;

all not cause Lessee to incur any
(H) mounding of overburden
d, however, that

derived from construction gite Preparation, . provide
than 8.6 acres, as

such overburden material shall not cover more. :
ded to a height exceeding

.shown in Exhibit "B", nor be moun
465’ MSIL including any vegetation thereon, ‘and such overburden is
subject to removal and use by Government at its sole expense and
discretion in a with Lessee’s use and
j Premises described herein; (I)- mounding of
overburden derive ; i and site preparation,
that such overburden material shall nc.t:_cmrf:l

provided, however,
more tha,n_l.iacre&—.aa Wn in Exhj.hit_"Bi,fnpr_ be mounded to
] n—thereon; and

(height exceeding 4g5: SL-(including any. yegatatio he ,
such overburden is subject t£6 removal and use by Government at its.
sole expense and discretion in a manner not inconsistent with

the premises described herein; (J)

Lessee’s use and enjoyment of i
~haul "road for maintenance vehicle or- conveyor use; . (K)
construction,.installa,tion, operation and maintenance of an access
road and appurtenances to serve the FIRP. and NSPF; (L)
construction, installation, operation and maintenance of the
temporary central access road to ‘the FIRP' and NSPF;

construction; installation, operation and maintenance of a
‘temporary construction parking area for the FIRP and NSPF.

arcel 5. - Construction, - installation, operation  and
maintenance of. monitoring. equipment and facilities required to
Manage methane gas generation from the landfil} operated by Lessee
on the premises, as well as. ground water monitoring, for Legsee’s
- compliance with Federal, state, and local laws, rules, ordinances
and regqulations governing the closura and monitoring of said solid
waste landfill, which compliance,
corrective action as required by law shall be

performed by Lessee

at its sole cost and expense.

3. TERM: The term of thi_s_agréement_shali—be—for—f:i:fty—r yea -s

from the date herein, (ex iri

closure and monitorin shall be

£ the Leased Property described herein _

2losure, monitoring, and any
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_{a) ytility Rights-of-Way; (Rights-of-way for sewersg
(pipelines, fuel:Iifés, natural gas lines, steam lines, and conduits>

lines as may from-time--t

for (telephone, light, heating and_power _
Sraisle by the Government,( including the righ:b

time be determined necessary b
{to enter upon),(above), (below or through the surface to _construct,,
maintain, replace, repair, enlarge or othexwise (utilize the Leased

(Property for such purpose,  without écompensation or abatement of

- rent, provided the surface _
possible, without material interference with the operation &f the

Station, to the condition previously existing, and before locatihg
any- future utilities on the Leased Property,/ Government agrees t:o)
consult with the Lessee and minimize interference to the extent

(pbés"‘i’breu '
(b) Access Roads:

apparent from a visual inspection of the Leased .
have been duly established or which are reserved herein.

(c) Prior Exceptions: All prior exceptions, - reservations,
grants, easements, leades or licenses of any kind whatsoever, as
the same appear of record in the Office of the Recorder of San’
Diego County, or as the same appear in the official records of the:
Governrment ... - ' )

'Rights-of-Way for access roads which are

Lessee has in'sbecfed the Leased Property in

(d) Inspection: ) _
upying - it for the uses permitted and agrees

contemplation of occ
that: :

. (1) Suitabjlity: Lessee has determined that the Leased
Property, including any improvements covered by this Agreement, are
- suitable for Lessee’s intended uses. No officer or employee of

- Government has made any representation or. warranty with respect to
" the Leased Property, ihcluding improvements, nor any agreement or

promise to alter or improve the same, or  any item thereof, and

Lessee has not relied on any such warranty or representation unless
the nature and extent of such representation or warranty is
-described in writing and attached to this Agreement which contains
all the agreements made and entered into between the Lessee and the

Government. : .
(2) Additions and Improvements at lL.essee’s Expense: Any
modification, improvement, addition to the Leased Property or
equipment installation required by the Fire Department, Air
Pollution Control Board, 'Regional Water Quality Control Board,
Environmental Protection Agency (Federal or State), or- any other

agency in connection with Lessee’s.

Federal, sState or 1local
operations shall be constructed or installed at Lessee’s sole

expense. -
(3) Approval of Plans and Specificationg: (@All plang) and
specifications for specific projects proposed by Lessee for
ation whigh_a;zggauthorized_ix; paragraph 2

construction and install ‘ T <
(Use) shall be[submitted to the Government- for approval, beginning
at the preliminary design stage. No construction shall commence
unhtil thé Governmént has reviewed and approved the final plans and
specifications for each to assure Government of: compatibility to

q

- shall be restored, to the extent

Property or which

4

L c'_
o



or its failure to approve, any feature or
specification shall not form a basis for
i gainst the Government: for loss by, or liability of the
Government to, the Lessee. Review and approval of plans anqg
specifications by the Governmen /' to as
. with the Station’s operations and mission, and do not limit, modi fy
herein by Lessee. The Government,

specifications, or if it fails to P
lans and specifications,

roperly review or wrongfully
shall not be deemed to

subject projects nor to warrant ) .
i i ir intended purpose, or that
protective of human health,

imposed upon or agreed to by Lessee in thi
conveyance or agreement betweg’eq' the parties.

- 5. COMPENSATION: ‘ o -

(($5.822,732.00) upon this leage taking effect.

+{b) —Lessee—agrees—to—"make addi ‘ . ‘
@’ﬁlent_aa_movided‘—in—paragraijhm_} . '

(c) All payments shall be.made to the Government by check
" payable to the Treasurer of the United States at the following
address: ‘Commanding Officer, Southwest Division, Naval Pacilities
Engineering -Command {Code 24), 1220 Pacific Highway, San Diego, -
California '92132-s190, _ R
~ (d) Governwment 'fééir‘v‘é?"t'He’“r‘i"ght—far_an—‘Dépa—fﬁﬁé—f'*af" “he
Navy installations ang facilities located within or near the .-
‘boundaries of the City of san Diego to dispose of wastes in any
_ sanitary landfill owned and/or operated by the City of San Diego on K
Department of the Navy property imcludiae Be_sanitary lgndfill -
operated on Parcel 2, jwi antity/and at
no cost to the Government,

- extension hereof.

6. ITLE " P ~Title to  all improvements made by

Lessee shall remain in the Lessee during ‘the term of this

‘Agreément, including any extension thereof to which the parties may

heréafter agree, and during any period irrespective of the term of
' post-closure, maintenance,

this Agreement in which closure, ce
response or corrective action

mo_nitoringr, or environmental ]
obligations exist or in which Lessee is required, or paxmitted by
Federal, @tate, or lecal law, to monitor, collect or extract
methane gas from landfill areas. at or pPrior to the expiration or
earlier termination of thig Agreement, the Lessee shall remove, at

5

t are §9IEly to assure compatibility v =
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its sole cost and expense, all wé:rk.s, structures and improvements
placed on the Leased Property by Lessee provided that, subject to
the approval of the Assistant Secretary of the Navy (Installations

& Environment), the Government may acquire all of Lessee’s right,
title and interests in any or all of such works, structures and
improvements in considération for releasing Lessee from its
restoration obligation under this .Agreement with respect to the
works, structures and improvements so. acquired by the Government.... T oxt
As between the Government and Lessee, for purposes of allocating *
liability wunder the Comprehensive Environmental . Response,
Compensation, and Liability Act (CERCLA) Section 107, 42 U.S.C.
Sec. 9607, and State cleanup laws, Lessee shall be deemed both the
"owner" and "operator" of each improvement, operation, or activity
on the Leased Property. Lessee shall also be deemed the "owner"
of, and to have arranged for the disposal of, all materials,
substances, wastes, or other items transported to, stored . at,
disposed on, or which otherwise is located on the Leased Property.
7. LIENS: Lessee shall promptly discharge or cause. to. be
discharged any valid lien, right in rem, claim, or demand of. any
kind, except one in favor of the Government, which at any time may
arise or exist with respect :to the Leased Property or Lessee’s
improvements or materials or equipment furnished; or any part
thereof, and if the same shall not be promptly discharged by lLessee
the Government may discharge, or cause to be discharged, the same

at the expense of Lessee.

8. ACCESS:

(a) The Government shall have access to the Leased Property
and to the Lessee’s improvements at all times for ahy purpose not
inconsistent with.the quiet use and enjoyments therecf by Lessee
including, but not limited to, the purpose of monitoring and
inspection of Lessee’s construction or operations, or at -any time
for reasons of safety, security or the national defense- as
determined by the Commanding Officer of the Station, or as
‘otherwise provided in this Lease; prowvided, however, that in time
of national emergency or threat to the Station as determined by the
Commanding Officer, he may. restrict access to all or any. part of
the Leased Property in.such manner or .as to such persons as he
deems necessary for the duration of such emergency or threat.

(b} No public exhibitions or group tours shall be permitted
anywhere on the Leased Property without the express written
permission of the Commanding Officer of the Station. No public.
meetings, conferences or gatherings shall be held anywhere on the
Leased Property at which a greater number of persons are assembled
in any location or structure than would be permitted in Accident
Potential Zone I under the guidelines set forth in the Department
of the Navy‘’s Air Installation Compatible Use Zone (AICUZ) Study
for Naval Air Station (or Marine Corps Air Station) Miramar as of

the time of such use. During any period of operation when the
public has access to Lessee’s facilities, Lessee shall monitor such
~activities by the public. and ensure that no substances or materials
prohibited by this Agreement are disposed of or otherwise left on

=



This provision shall not preclude any meeting
of the employees at the facilitv.

9. MAINTENANCE AND RESTORATION:

or- local environmental laws.

keeping the Leased Property, (including
whether a part of the Leased

Structures and improvement.s thereof, ¢
Property or made by Lessee, in a safe, clean, wholesome, sanitary
in conformance with all applicable

and sightly condition and .
DPresent and future Federal, State, regional, municipal and other

. - laws and regqulationsg,

(b) Gove ent -
If Lessee fails to repa

where, in ‘the opinion of ¢ x ,
hazard to persons or property. If Lessee fails to commence curing
of such default within said time i

Persons or property exists due to _ _ , _
T ‘ ' Property and cause -

such repair or maintenance to be made, and the costs thereof,
including labor, materials, equipment and administrative overhead,

to be charged against the__Lessee._ Such ch -
i ‘ ext following' the completion of

Agﬂruagstoration and Surri r of éd P rty:

(1) On' or before e
Agreement, or any sooner termi ;
forfeiture pursuant to subsections - (a) ang (b) of paragraph 10
{"Default and Termination) below, Lesgee shall remove, at its sole
cost and expense, all works, structures, improvements and Pipelines
of any kind including " paving (collectivély referred .to as
"structures”) placed on the Leased Pr |
such equipment ds may be required for compliance by Lessee with
applicable laws and regulations, which Lessee will operate,
maintain and replace as long as necessary; and (b) such structures
i i i ing to be abandoned in place on
such conditions ag Government may require. If any structures are
n place, Lessee shall
rdous materiale at the
Government’s option,
Y be required to be left in

operty by Lessee, except (a)A
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place by Lessee, but if such equipment then has a residual value in
excess of the costs of removal, Government will reimburse Lessee
therefor. Lessee shall leave the surface of the ground in a clean,
level, graded and compacted condition with no excavations or holes
resulting from structures removed, but Lessee shall not be required
to restore Leased Property to its preconstruction topography nor to
remove landfill material placed in the regular course of landfill

operdtions except as required by
regulations.-
(2) Upon the expiration of the term of this A.greement or

any sooner termination thereof, other than by forfeiture pursuant
to subsections (a) and (b) of paragraph 10 ("Default and

Termination") of this Agreement, Lessee shall quit and surrender

possession of the Leased Property to the Government leaving all
Government improvements in at least as good and usableé a condition,
acceptable to the Government, as the same were in at the time of

the first occupation thereof by Lessee under this or any prior

Agreement, lease or permit, ordinary wear and tear excepted.
However, the exception for wear and tear shall not entitle Lessee
to damage the paving. installed by the Government on the ground,
regardless of the nature of .Lessee’s operations on the Leased
Property. If the Government terminates this Agreement pursuant to
Section (a) or (b) of paragraph 10 ("Default and Termination")
Lessee is also obligated to restore the Leased Property as provided
above or to pay the cost of restoration if Government chooges to
perform the work. Expiration or termination of this Agreement does
not relieve Lessee of its closure, post-closure, environmental
response, .long term operation and maintenance or corrective action.
responsibilities under applicable Federal,  State, regional, or
local enviromnmental laws or as agreed herein.'- :

B}  (3) Lessée may not, nor allow any third party to, handle;
receive, store, or dispose of anywhere on the Leased-Property “any
‘substances classified as hazardous substances or hazardous wastes
- under .any Federal, State .6r local law, except as may be later
authorized pursuant to paragraph 20.(a}). ° If Lessee or. any third
party has handled, stored, transported, transferred, received,
disposed of or otherwise placed any hazardous substance or waste on
the Leased Property arnd such substance or waste has contaminated or
threatens to contaminate the Leased Property or adjacent premises
or third-party premises (including structures and. environmental
media), Lessee, in the manner required by Federal, State, or local
law or regulation and to the extent necessary to fully protect the
Government from liability or obligation in connection therewith
shall at its own expense remove or remediate such hazardous
substances or wastes including any contaminated media and debris at
the Leased Property, adjacent premises, or third party premises.
Lessee’s removal, remediation, or corrective action obligations .
under this Agreement shall not be extinguished, nor otherwise

diminished, by any. subsequent améndments to Federal, State, or .

local law which purports to reduce Lessee’s financial liability and
increase Government’s financial liability, or limit such financial
liability for the cleanup of municipal or other solid waste

landfills.

-

Federal, State or local laws and.. «, .. .



i edia and debris and shall replace such environmentgal]
media with clean fiil dirt, material or ‘water suitable to the

Government in compliance with all Federal, State and local laws. ang
regulations, If Lessee determines such contamination or
i is are not amenable to a removal action, "

(5) If Lessee co
Property or adjacent Premisegs or third- / |
structures -and environmental media) in any manner, it shall
- immediately notify the Govérnment and shall take immediate steps to
remove and/or remediate the contaminagt;ior; in accordance with all X
applicable Federal, State, and local 1laws and regulations and
‘pPerform all required environmental media testing and monitoring at
Lessee’s. expense. - If the Leased .Property, adjacent premises or -
premises of a third-party are contaminated by any hazardous
substances . Or wastes, or any pPollutants, . contaminants, ‘or
constituents ‘thereof, of the kind handled by Legssee, the
- contamination 18 presumed to be ‘caused by Lessde and the burden of

proving ( including the burden to produce records and other
evidence) contamination by someone other than Lessee, includjing
Lessee‘’s predecesgbrs, shall be on Lesgee. - o '

(6) Por purposes of this Agreement the teym "contaminant*
includes: r"hazardous substances" as defined in ‘42 U.S8.C. Sec.
9601(14); "pollution Or contaminant® as defined in 42 U.8.C. Sec
9601(33); petroleum products including crude oil or any fraction
thereof as defined in applicable Federal law or regulation; "solid
waste” as defined in 42 U.g.C. Sec. 6903(27); and all of the. above-

For the purposes of

terms as defined under applicable State law.
this Agreement,’ environmental media shall be defined to include

soil, ground water, surface water, and air.
(7) Any tests required of Lessee by this paragraph .shall
be performed by a california certified testing laboratory
at 2e’'s- e cost and expense.

from the Government, copies of all of itg
and data gathered. ,
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(8) Lessee shall submit to the Government for review and
comment any closure plan, post-closure plan, waste analysis plan,
contingency plan, corrective action plan, or other plan required by
Federal, State, regional or local environmental law and pertaining
to Lessee’s dctivities on the Leased Property. Representatives of
the Government and Lessee agree to meet one (1) - year before this
Agreement terminates or one (1) year prior to the comméncement of

Or. .

any applicable closure period required under Federal, State,

local environmental laws, whichever comes first, to .develop a
restoration plan. Such plan shall be prepared in writing by Lessee,
with the consultation of the Government, and shall describe in

detail Lessee’s restoration activities and the time they will be
Such plan will be submitted to the

commenced and completed. ,
Government at least six (6) months before termination of the
Agreement. Lessee’s failure to do so shall constitute a material

breach of this Agreement.

(9) Lessee understands and agrees that it is responsible
to complete restoration of the Leased Property as set forth in
paragraph’9(c) (1) above including the cleaning up of any area it
has contaminated before the expiration of this Agreement. If, for
any reason, such restoration is not completed before such
expiration, ‘then Lesgee remains responsible for and shall continue

such restoration work, including closure, post-closure, and long

term maintenance and monitoring ; notwithstanding expiration or
Subject to. approval by the

termination of this Agreement.
tallations & Eavironment), the

Assistant Setretary of the Navy (Ins
Lessee and Government may agree that the Government will complete
If the

the restoration work for Lessee on a reimbursable basis.

Lessee disposes of any contaminated soil, material or groundwater,
Lessee shall provide the Govérnment with copies of all records
indicating the type of material being disposed of as indicated on
a Uniform Hazardous Waste Manifest or other appropriate chain of
custody document, the method .of transportation of the material to
the disposal site and the location of the disposal site. For the
purposes of this Agreement, Lessee agrees it has all environmental

and financial liabilities for thée landfills and will comply with

all applicable Federal, State, and local statutes gove:_‘ning closure
and post-closure maintenance; except, however, Lessee is not liable

for post-closure activities of the Government on landfills that may

jeopardize the integrity of previously closeéd sites or pose a
potential threat to public health and safety or the environment.

10. DEFAULT AND TERMINATION:

(a) ‘Upon the neglect, failure or refusal of Lessee to comply
with any of the terms or conditions of this Agreement, and should

Lessee fail to acknowledge in writing its obligation to cure such

. default within thirty (30) days after written notice and demand by
. Government to comply with any such item or condition, or thereaf.ter
fail to proceed diligently with such cure, Government may, at its
option, declare this Agreement terminated. Thereafter, Government
may recover possession of the Leased Property as provided by law.
In the event Government shall determine that a breach of the terms
or conditions of this Lease by Lessee has created an immediate
threat to the health, safety or well-being of persons aboard the

10

0

..
N
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Station, then upon written notice from Government, Lessee shall

Temove or abate the condition or
instructed by Government, within the time stated for such action jip

the notice.

(b) Upon any termination of thig Agreement by reason of
Y surrender all rights ip

Legsee’s default, Lessee shall immediatel
Lessee expressly

and to the Leased Property and all improvements.
rnment for any loss Government may suffer

agrees to compensate Gove
i i rminated and Lessee fails to vacate the
any and all buildings,

expense of-Lessge, at the option of'thg Govérﬁmenf.;
' (c) If this Agreement ia-terminated_as set forth above,
Government may enforce all of its rights and remedies under this -

Agreement .
11. . MORTGAGE._ OF FACILITIES:

12(b), Lessee shall not: (a) engage in any fipancing or other
transaction'cfeating any mortgage upon the Leased Property, . (b)
place or suffer to be placed upon the Leased Property any lien or
other encumbrance, or (c) suffer any levy or attachment to be made
on the. Lessee’s interest §

- mortgage, encumbrance or lieéen g
covenant on the date of its execution or filing of record
regardless of whether or not i

enforced. .-

12, . '-s .OR | .

(a) Lessee shall not transfer or assign this Agreement or any
interest therein nor sublet or otherwise make available to any

third party any portion of the I

without the pPrior written consent of the Government. Under any
assignment made, with or without consent, the assignee shall be
deemed to have assumed all of the obligations of Lessee hereunder,
but no assignment shall relieve the assignor of any of Lessee'’s

obligations hereunder except for an extension of the Agreement term

beginning after such assignment,
shall have congented thereto,

Lessee intends to utilizeé

(b) Government understan&s ﬁhat
build, operate, or

actors to finance, design,
‘otherwise "privatizen certain facilities on the Leascd Property,
and that €O effectuate such “privatization® the Lessee may be
such private sector

required to enter into subleases with
contractors which allow the contractors to encumber their subleased

11

Exdept as provided in paragraph

eased Property or rights therein

and then only if the Government -
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subject to Government’s prior written consent as

interests,
Government agrees to review any proposed

described above.
subleases in a timely manner.

13. DISPUTES:

(a) Disputes in General:
Ly “1*_ &_s; .

(1) Except as otherwise provided in this Lease, any
dispute concerning a question’ of fact arising under this Lease
which is not a "claim" as defined in subparagraph (b) below shall
be decided by the Commanding Officer, Southwest Division, Naval
Facilities Engineering Command -(after consultation with the
Commander, Marine Corps Air Bases, Western Area when the Station
has been redesignated as MCAS Miramar), who shall reduce his/her
decision to writing and mail or otherwise furnish a copy thereof to
Lessee. The decision of said Commanding Officer shall be final and
conclusive unless, within thirty (30) days from the date of. receipt
of said ‘decision, the -Lessee mails or otherwise furnishes to the
Commander, Naval Facilities Engineering Command a written appeal.
The decision of the Commander, Naval Pacilities Engineering Command
or his authorized representative for the determination of such
appeal shall be final and conclusive unless the same is proven to

be fraudulent, arbitrary or capricious, or so grossly erronecus as
necessarily to imply bad faith. In connection with any appeal
the Lessee shall be afforded an

proceeding under this clause,
opportunity to be heard and to offer evidence in support of its

appeal . " Pending final decision of a dispute hereunder, the Lessee
shall proceed diligently with the performance of this Agreement and
in  accordance with the decision of the Commanding Officer,
Southwest Divigion, Naval Facilities Engineering Command.

) (2)  This Disputes . clause - does not preclude
congideration of questions of law in connection with decisions on

matters in dispute. Nothing in this Agreement, héowever, shall be
construed as making final the decision of any administrative

official, representative or board on a.-question of law.

"(3) Nothing contained in this paragraph shall be deemed
to limit or modify the authority of Government to require Lessee to

immediately abate or remove any activity or condition which
threatens the health, safety or well-being of persons aboard the

Station.

(b) Claims:

' (1) All disputes arising under or relating to this
Lease which constitute "claims" as defined herein shall be resolved

under this subparagraph (b).

(2) "Claim," as used in this subparagraph (b), means a
written demand or written assertion by one &f the parties hereto
seeking, as a matter of right arising under and pursuant to the
terms of this Lease, the payment of money in a sum certain or the
interpretation of a provision of this Lease pursuant to which a
party seeks such payment. A written demand or written assertion by

12
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Y either party shall be made in writing

(3) A claim b
ing Officer, Southwesgt Division, Naval

and submitted to the Command
Facilities Engineering Comma,

(4) Lessee shall provide the certification specified in

subparagraph (6) below when submitting any claim:

(a) exceeding $50,000; or

(B) regardless of the amount claimed, wheﬁ usiﬁ§
to 5 U.s.C. Sec. 575-580 or any

ive means of dispute resolution (ADR) which the.
agency elects to handle in accordance with the Administrative -
Dispute Resolution Act (ADRA) ; provided, however, that the use of
arbitration or other ADR shall require the written congent of both

Government ‘and Legsee.

T 1.(5Y The certification requirement does not apply to
igsues in controversy that have not been submitted ag a claim or -

part df a claim.
| (6) The éertification shall state as follows:

supporting data are
' belief; that the amount requested

accurately reflacts the amount for which the Lessee
that I am duly

believes the Government is liable; and
authorized to certify'thg cIainlon.bgha;f of the Legsee."

_ (7) The certification may -be executed by any person
duly authorized to bind Lessee with respect to the claim.

‘(8) For claims by Lessee in the amount of $50,000 or
less, the Commanding Officer must, if requested in writing by the
Lessee, render a decision within Bixty (60) days of the request.
For Lessee-certified claims over $50,000, the Commanding Officer
must, within sixty (60) days, decide the claim or notify the Lessee
of the date by which the decision will be made.

(9) The Commanding Officer’s decision shall be final
unless the Lessee appeals to the Armed Service Board of Contract
Federal Claims under the

Appeals or the United States Court of
Contract Disputes Act of 1978 as amended (41 U.S.C. Sec. 601-613).

(10) By the written mutual consent. of Lessee and

Government, a claim may be resolved by use of ADR. When arbitration -
is conducted bpursuant to 5 U.S.C. Sec. 575-580, or when any other
ADR procedure is employed, any claim, regardless of amount, shall
be accompanied by the certification described in subparagraph (6)
and executed in.accordance with subparagraph (7) of this paragraph.

13

and for a written decision. S



pay interest on any amount

found due and unpaid from the later of (1) the date that the
Commanding Officer receives the claim (certified, if required), or
(2) the date that payment otherwise would be due, until the date of
payment. Simple interest on claims shall be paid at the same rate

- as that fixed by the Secretary of the Treasury for claims under the
Contracts Disputes Act which is applicable to the period during

which the Commanding Officer receives the claim, and then at the- <. o
rate fixed by the Secretary of the Treasury for each six (6) month

period thereafter during the pendency of the claim.

(12) Lessee shall diligently perform all of its
obligations under this Lease pending final resolution of any claim
filed hereunder, and shall comply with any decision of the
Commanding Officer therxeon. '

(11} The Government éhall

14. I OF 1L.OSS- ANCE ;

(a) Lessee shall bear all risk of ioss of or damage to the
Leased Property arising from any cause whatsoever, with or without

fault by Lessee; provided, however, that Lessee’s liability for any.
loss or damage to its property resulting from risks expressly
r this Agreement shall not be

required to be insured against unde
deemed, by reason of this Agreement, to exceed the amount of
insurance so required or the amount actually procured and
maintained, whichever shall be the greater: provided, further, that
effect no limitation on

maintenance &f the required insurance shall
ect to any loss or damage resulting

Lessee’s liability with resp
from the willful.misconduct, lack of good faith, or negligence of
Lessee or any of its officers, agents, servants, employees, .
subtenants, 1licensees or invitees, nor any Ilimitation of
L.essee shall not have

obligations under Section 9 of the Lease.
the duty to insure against. léss, damage, or injury to Government

equipment, machinery, aircraft, or personnel, including legal heirs
where the basis of such risk solely

of Government personnel,
involves the negligence or willful. misconduct of Government -agents,
officers, or employees. o

(b} Lessee shall procure and maintain, at its own expense,
ance on the Leased Property in such initial amounts and types

insur
as may exceed, but shall not be less than, the minimum amounts and
However, Lessee shall

types specified in paragraph 14 (e) below. ‘
provide, maintain, increase, change or discontinue such insurance

as the Government may from time to time require and direct:
provided, Lessee’s liability for loss of or damage to the Leased

Property is modified accordingly.

{c) All insurance which this Agreement requires Lessee to
carry on the Leased Property shall be in such form, for such

amounts, for such periods of time and with such insurers as the
Each policy

Government may from time to time require or approve. C
all contain a provision for thirty (30) days written

of insurance sh Y
notice to the Government prior to the making of any material change
in or the cancellation of the policy. Lessee shall deliver promptly

to the Government a certificate of insurance or a certified copy of
each policy of insurance required by this Agreement and shall also

14
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deliver to the Government, no later than thirty (30) days Prior to
the expiration of any such policy, a certificate of insurance or a

ion of the Government and Léssee

d liabilities in connection with
bo_th.,,-. -

Property shall be for the protect
against their respective risks an
the Leased Property. Each policy of insurance shall name

Lessee and the United States of America (Department of the Na
the insured, and each policy of insurance against loss of or damage
to the Leased Property shall contain a loss payable clause reading

as follows:

"Loss, if any, under this policy shall be adjusted with City
of San Diego and the broceeds, at the election of the

Government, shall be payable to. City of San Diego;_ any
proceeds not paid to City of San Diego shall be payable to the

Treasurer of the United States."

(d) The initial minimum amounts and types of insurance which
Lessee shall procure and maintain in accordance with this paragraph
are the following: : o

Liability:
$10,000,000 per person
$10,000,000 per acc:_'Ldent

Property Damage:
$10,000,000 per accident . '
(e) In the event and to the extent ‘Lessee elects to meet its -
insurance obligations hereunder by self-insuring, all réferences to -
insurance in this Agreement shall refer to such self-insurance and

the Lessee shall be deemed to be the insurer thereof.

(f) Lessee acknowlédg'es that in entering this agreement,
Government isg relying on the opinion letter of Lessee'’'s City -
1994 which _i.s‘-att_ached hereto ‘as

Attorney dated September 30,
Exhibit #pn . -

15. METHANE GAS FROM_LANDFILLS;

(a) Lessee acknowledges its reSponsibility for collection and
disposal of methane gas generated by solid waste landfills in
performance of its obligation to close and monitor said landfills..

(b} All facilities and equipment for the collection,
transportation, use and disposal of methane gas shall utilize, at
the time of initial construction and significant replacement of
equipment or facilities, the best available control technology
(BACT) to maximize collection and minimize the release of gas to
the atmosphere. Lessee shall maintain all such facilities in
pProper working order so as to miintain proper performance thereof.

c)( Government agrees to seﬁ,—zmd*re*ss?e@;ees to buy all
methane g_s_gxtracted_frommsol-id—waste—hndfii‘l:s_on_the_l;:eased
ot to exceed $1.5 million)

Property, at a total maximum cost (n

15
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Lessee shall make such compensation by means of annual production
payments equal to two percent (2%) of the annual gross revenues
derived from the sale of energy generated from landfill gas to
the Leased Property.

buyers other than those situated on _
cified above, the term

Consistent with the total maximum cost spe »
quired shall commence at

during which production payments will be re
the inception of the sale of energy to off-site buyers, and shall
endure until usable methane gas no
landfills, Lessee makes no representation that cumulative
production payments will ultimately satisfy the maximum.sale price
for the methane gas, and Government agrees to accept the actual

oduction payments as the full sale price for

cumulative value of pr
the gas. The parties recognize that the maximum sale price for the

methane gas and the percentage of gross revenues applicable as
production payment, as provided by this subparagraph, have been
agreed upon based only on a preliminary assessment of the quantity
, and quality of gas available, and of the off-site marketability of
energy produced therefrom. Accordingly, the parties agree that
said maximum sale price and the percentage of gross revenue: applied
as production payment may be renegotiated in good faith by the
parties either when the total maximum cost is reached, or five (5)

of this Lease, whichever first occurs;

years after the execution
provided, however, that the renegotiated maximum price, if any,

shall remain reasonably attainable via the production_payments.

i6. ION FOR ENVIRONMENTAL IMPACTS: Lessee understands and
agrees that the Leased Property shall not be used to mitigate the
environmental impacts of any action or activity of Lessee. Lessee
further understands and agrees that lands of the Department of the
Navy outgide the Leased Property are not available to Lessee for
mitigation of any environmental impacts of any action or activity

of Lessee, whether on or off of the Leased Property. -

17. AIR QUALITY: Lessee acknéwledges and understands that it is a
material condition of .Government’s decision to enter into this

8 of air pollutants or air contaminants

Agreement that emission:
arising from Lessee‘’s past, present and future activities on the
Leased ' Property will be attributed to the Léssee and not to the
Government for purposes of all regulation. Such regulation

all Federal, State, interstate,

includes, but is not limited to,
(whether substantive or procedural),

and local requirements
authority and process and sanctions respecting control and
including all permit requirements..

abatement of air pollution, .
Specifically, it is understocd and. agreed that, as béetween the

Government and Lessee,
mobile, stationary or transportable unit located thereon shall be

considered
building, structure, other regulated unit, or aggregation of such
regulated units as the rest of Government’s property for purposes
of any and all -air quality regulation.. If it is determined that
the Station and Leased Property are part of the same source, Lesgee
shall, . as° a prerequisite to conducting or continuing its
operations, obtain sufficient emission credits to offset ;ts
emissions on the Leased Property so as not to limit or otherwise

jeopardize emissions from the Station. Failure of the foregoipg
condition at any time, for any reason, during the term of this

16
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longer can be produced from the -

" no part of the Leased Property, nor any-

part of the same source, stationary source, facility,

o
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a material failure of consideration to
for the Government, in its discretion,

to terminate this Agreement, suspend Lessee’s operations, and/or
require Lessee to pay to Government the amount of any fee, eéxpense,
cost, fine, penalty or sanction imposed by any governmental agency
or entity by reason of any air emissions resulting from Lessee’sg
activities in, on or near the Leased Property. Lessee hereby
waives all termination and/or suspension claims and
termination or suspension results from a determination that the
~ Station and Leased Property are part of the same source ‘and Lessee

is unable or otherwise fails to obtain sufficient emission creditsg
at Lessee’s cost to conduct or continue its operations on the

Leased Property.

Agreement shall constitute
the Government and be cause

OPINION: Lessee acknowledges and

18. COMPLIANCE WITH BIOLOG
the Leased Property may

understands that its occupancy and use of

as Endangered or Threatened pursuant to
S.C. Sec.1531 et seq. (Act). As a

Species Act, codified at 16 U’
t, Lessee covenants and agrees with

material term of .this Agreemen
8 full responsibility for and will .

the Government. that it assume :
insure .full. compliance with the Act, including aspects ‘of the Act
that are applicable to the Government. Lesséee acknowledges that. it
hds participated in formal consultation with the U.S. Fish. &
Wildlife Service which has concludeéd with the production of
Biological Opinion #1-6-94-F-37, dated ‘September 29, 1994
(Opinion). Lessee acknowledges and understands that the Opinion

contains provigions that may go beyond the minimums set by the Act.
es with Government that, to

Nonetheless, Lessee covenants and agre
insure full compliance with the Act, Lessee will fully implement
the Opinion as an obligation to be performed under this Agreement.
Lessee’s obligations. include, but are not limited to, performance
of, or compliance with, all measures, terms and conditions,
conservation recommendations and any and all incidental take
Statement provisions included in the Opinion; and, at the request
Of either the Govermment or the U.S. Fish and Wildlife Service,

e consultation(s) and implementing the

participating in any . futur
Lesgsee does not

terms of any :superseding Biological Opinion(s}.
waive any right to challenge or appeal any Opinion but Lessee
covenants and agrees that it will indemnify and defend the
Government and hold it harmless from any liability arising under
action or failure to act by Lessee.

the Act as the result of any
orm any of the obligations set forth

Failure of the Lessee to perf

in this paragraph shall be deemed a material breach of this
Agreement and cause, for the Government, in its discretion, to
terminate this Agreement. S :

19. SPECIAL USE RESTR ICTIONS:

{(a} Lessee understands and agrees that the location of the
Leased Property on the Station, and the proximity of the intended
essee under this Agreement to the

uses of the Leased Property by L .
operational areas and flight patterns for high performance and low
s that the Leased Property be used

flying military aircraft require ert
at all times in strict accordance with special restrictions made
necessary by the nature of the military mission and operations of

17

costs if such -

‘affect one or more species which are listed or proposed for listing.
the Federal Endadngered -
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the Station. Lessee covenants and agrees with Government that,
notwithstanding any other provision of this Agreement, it will at

all times use the Leased Property so that:

(1).Lessee’s activities are in compliance and conformance
with the Station’s Bird Air Strike Hazard (BASH) Management Plan

now or- hereafter in effect; '

(2) All facilities in which sludge is processed or hauled
are covered and use the best available control technology to
prevent the release of odor such that they produce less than five
(5) odor units, as defined by American Society for Testing and

Materials Method E-679 Standard Practice for Determination of Odor

and Taste Thresholds by a Forced-Choice Ascending Concentration
Series Method of Limits (being the 1level at which odor is
detectable), '99.5% of the hours per calendar year at a distance of
.one thousand feet (1000’) from the exterior of any building from

which cdor is emitted; _
(3):-Any .modification or Qh.ané:éﬁ;.:-th-:-'L.éﬂ'éé:e,‘-',r‘.’ ;i'jse-'.cof'--.the

Leased . Property. from ,Fb??%?',.-ff.e?&f £Qrih_'in its Miramar Landfill.
dated Septemher 1994, are: approvéd™by:

General -Development. Plan _
impleménted ‘and -are

Government . in ,writing. before they .are . F
established : Air . Installation .

-compatible with . the- .gtation's. . . established :Air.
I Aﬁﬁ;ﬁ;}?ﬁgﬁd&ﬁ%&%ﬁﬁﬁi’énded versions-

-Compatible Use Zone plan-amiiany: :
&hen. -in: ‘effect. - Government agrées to review and decide such

proposals in a timely manner; '
: (4) No structure, earthen mounds, or natural plant growth
on the Leased Property shall be permitted to extend above 465 MSL;

(5) There shall be no reflective glass on the exterior of

' any structure on the Leased Property and no interior lighting shall:
be vigiblé from above the horizontal plane of any window, skylight,

or opening; :
| (6) a1l exterior.lightj.hg shall be refléc_téd ;déﬁwé:d;

(7) No- dust, vapors, or particulate matter impairing

visibility shall be released or emitted from the Leased Property;

(8) There shall be no open flaring of methane gas from
the Leased Property;

(9) No structures, heavy equipment placement or movement,

subsurface excavations or placement of refuse or soil mounding
shall be allowed within 25 feet on either side of any underground
fuel lines on the Leased Property without prior written approval of
the Commanding Officer of the Station; and

(10) Lessee understands that electronic emissions at or
or

near the Leased Property could be hazardous to aircraft

otherwise interfere with military operations at the Station. No
equipment or device which emits or transmits electronic signals of
any kind may be used at the Leased Property or in connection with
Lessee’s operations or activities without first obtaining the

-

18
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express written permission of the Station’s Frequency Manager, or
such other official as the Commanding Officer of Station may
designate, for use of that specific equipment or device. Equipment

produce -electronic emissions only at the

such manner as to
ritten permission, ang

quencies specified in such w
other limitations (such as

only in accordance with such

restrictions on the length or time of emissions or on. sigmal
strength) as are stated therein. In the event the Station shal]
determine .at any time that any electronic emissions répresent ga
hazard to aircraft or interfere with Station operations, lessee
will, upon notice from Station,

device or equipment causing such emissions, whether or not- it was

previously approved;
e shall not permit open storage of processed

2

(11) Lesse
biq—solids ..

(b) Any breach of the provisions
deemed a material breach of this Agreement.

20.. ENVIRONMENTAL LAW COMPLIANCE: ‘

(a) This Agreement ig subject to 10 U.S.C. Sec. 2692, which
prohibits the storage and disposal on Department of Defense (DoD)-
property. of toxic or hazardous materials not owned by DoD. The
Government’'s’ execution of this ‘'lease is therefore contingent upon
obtaining the necegsary statutory relief to store or dispose of
non-DoD owned toxic or hazardous materials on-the Leased. Property.

(b) .Lessee -shall be solely responsible for obtaining, at-'its
'any and all permits - required for its
independent of any existing-

permits and shall provide complete
before commericing any construction or activities pt'n:suant' to this

Lease. .

include the right to in
Property and Lessee’s facilities -and operations thereon, for
compliance with environmental, safety, and occupational health laws
and regulations, whether or not the Government is responsible for
enforcing them. : )
(d) Lessee shall comply with all applicable Federal, State,
and local laws, ordinances, rules, Ekxecutive Orders and regulations
pertaining to envirommental protection, health, and safety and
ny and all fines, penalties, and

shall be solely responsible for a
r' imposed pursuant to said laws,

enforcement actions instituted o
ordinances, rules and regulations with respect to the Leased
Property or Lessee’s use thereof. Lessee hereby assumes all
environmental and financial liability for its activities on the
Leased Property, and Lessee further agrees to defend, indemniry,
and hold the Government, its officers, agents and employees,

fines, penalties, causes of

harmless from any and all claims, d
action, or other civil or administrative liability arising dut of
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immediately cease operating the -

of this paragraph may be

fc) The :'Gévernment's rights under this 'Ag'reement specifically -
spect, upon reasonable notice, the Leased -
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or related to Lessee‘s activities on the Leased Property. Lessee
shall be solely responsible to pay and shall hold Government
harmless from any fee, assessment, charge or tax imposed on
Lessee’s activities or operations, including but not limitegd to the
California Quarterly Solid Wasté Disposal Fee and any other fee,
assessment, charge or tax imposed upon or measured by the quantity
or type of waste disposed on the Leased Property.

(e) Lessee shall be responsible for -compliance with the
.California  Environmental Quality Act (CEQR) "and the National
. Environmental Policy Act (NEPA) in connection with any construction:
or other action by Lessee nat heretofore specifically covered in

completed environmental documentation.

(f) The Lessee and the Government shall use best efforts to
reduce the quantities of solid waste requiring landfill disposal
,under this Agreement through recycling and waste diversion as
required by Federal, State, and local law and regulations. -

(g} Any violation of the provisions of this paragraph shall be
deemed a material breach of this Agreement: *

21. SUBJECTION TO EXISTING AND FUTURE EASEMENTS AND RIGHTS OF WAY:
This Agreement is subject to all outstanding easements and rights
of way for location of any type of facility over; across, in and
upon the Leased Property, or any portion theredf, and to the right
of the Government to grant such additional easements and rights of
way over, across, in and upon the Leased Property as it shall
determine to be in the public interest; provided however, that any
such additional easement or right of way shall be conditioned on
the assumption by the Grantee thereof of liability to Lessee for
. such damages as Lessee shall suffer for property destroyed or

property rendered unusable on account of Grantee’s exercise of its
rights thereunder. There is’ hereby reseérved to the holders of such

easements and. rights of way as are presently outstanding or which

- may hereafter be granted, to any workers officially engaged in the

conatruction, installation, maintenance, operation, repair, or
replacement of facilities located thereon, and to any Federal,
State or local official engaged in the official inspection thereof
such reasonable rights of ingress and egress over the Leased
Property as shall be necessary for the performance of their duties

with regard to such facilities.

22. TERMINATION:

(&) The Government shall have the right to terminate tlis)
Agreemént, or any portion thereof, at .am _time,) without prior
notice, and regardless of any lack of breac by Lessee of any of
the terms and conditions of . this Agreement. In the event of
termination for any reason not involving a breach by Lessee of the
terms and conditions of this Agreement, the Government shall make
an equitable adjustment of any advance rentals paid by the Lessee

consistent with the schedule of rates in Exhibit "C", and subject

to -the availability of Congressionally appropriated funds for
excess rental payments in accounts which are legally available to
the Secretary of the Navy for such use. Nothing herein sha-]_.}l be

20
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construed that Congress will at a later date, appropriate fundsg
sufficient to cover any deficiency. - -

.(b) Lessee shall have the right to terminate this Agreement

.notice to the Government in the event

Leased Property or such a subs La )
of use for the purposes for which it - -

the Leased Property incapable
is leased hereunder; provided,
authorized or directed the repair, rebuilding or"

improvements or has made no provision for paymen
ication of insurance Proceeds or

rebuilding or replacement by appl
otherwise, and (2) that such damage or destruction was not
igence of Lessee or any of its

occasioned by the fault or negl
servants, contractors, subcontractors; employees,

officers, agents,
subtenants,  licensees or invitees, or by any failure or refusal. on
Y perform its obligations under this

(1) the Government either has not

the part of Lessee to full
on ‘shall not’ include any of Lessea’s

Such . terminati,

Agreement.
andfills covered by this Agreement.

obligations.regarding the 1
‘T ' LITY AND INDEMNIFICATION BY LE
ILITY. WAIVER OF ROGATION: To - the extént: allowed by
law, Lessee’ hereby waives and releases, on behalf of ftself and its
officers, employees, agents,; servarnts, representatives, subtenants,
licensees, invitees, contractors and subcontractors,  any and all
claims against Government, and its officers, agents, and employees
for personal' injury, death or property  damage which arises out of
or is alleged to arise out of an act or omission of Government in,

Lessee covenants that it will

on or affecting the Leased Property.
i rexrn d I harmlesg from and against- any

23.

Leased Property, ch : _
persons in or on the Leased Property, or which may arise out of or
be attributable to the condition or state of repair of the Leased
Property, Lessee’s activities, operations or actions on or at the

Leased Property, or Lesgee’s N
Property - (whether or not gsuch deatl or injury shall be occasioned
by the negligehce or lack of diligence of Lessee or its officers,
or the furnishing of or.-failure or
Lessee ‘agrees that it

will adequately insure

In the event
Lessee waives

subrogation against the Government in connection with any and all
claims of loss or liability. Notwithstanding the other provisions
of this paragraph, Lessee shall not be liable to Government for
loss, injury, or damage to Government equipment, machinery,
' or willful

aircraft, or personnel in the event that the negligence
officers, or employces is

misconduct of the Government, its agents, -
the sole or contributing cause of such loss, injury, or damage.

21
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24. UTILITIES AND SEEVICBS: In the event that the Government shall
furnish Lessee with any utilities and services maintained by the
Government which Lessee may require in connection with its use of

the Leased Property, Lessee shall pay the Government the charges
therefor in addition to the cash rent required under this

Agreement. Such charges and the method of payment thereof shall be
determined by the appropriate supplier of such service, in

accordance with applicable laws and regulations, on such basis as. _

the appropriate supplier of such service may establish, which may
include a requirement for the installation of adequate connecting
and metering equipment at the sole cost and expense of Lessee. It
is expressly agreed and understood that nothing herein shall be
deemed to require the Government to provide any. utilities or
services to Lessee, and the Government in no way warrants the
continued maintenance or adequacy of any utilities or services

furnished by it to Lessee.

' 25. COVENANT AGAINST CONTINGENT FEES: Leéssee warrants that no
person or agency has been employed or retained to solicit or secure

this Agreement upon an agreement or understanding for a commission,
percentage, brokerage or contingent fee, excepting bona fide
employees or bona fide established commercial agencies maintained
by Lessee for the purpose of securing ‘business. = For breach or

violation of this warranty, the Government shall have the right to

annul this Agreement without liability or im its discretion to
require Lessee to pay, in addition to the rental or comsideration,
the full amount of . such commission, percentage, brokerage, or
contingent fee. B :

26. OFFICIALS NOT TO_ BENEFIT; No. Member of or Delegate to
Congress, or Resident Commissioner, shall be admitted to any share
or part of. this Agreement, or to any benefit to arise therefrom,
but this provision shall not be construed to extend to this
Agreement if made with a corporation for its general benefit.

27. INTEREST: -

(a) -Notwiths_tanding-.any othé’r"_provision of this Agreement,
all amounts that become

unless paid within thirty (30) days, _
payable by the ‘Lessee to.the Government undér this Agreement shall

bear simple interest from the date until paid unless paid within
thirty (30) days of becoming due. The interest rate shall be the
interest rate established by the Secretary of the Treasury as
provided in Section 12 of the Contract Disputes Act of 1978 (P.L.
95-563), which is applicable to the period in which the amount
becomes due, as provided in subparagraph. (b) of this paragraph, and

then at the rate applicable for each six (6) month period as fixed

by the Secretary until the amount is paid.

(b) Amount:é shall be due at the earliest of the following

dates: _ _
(1) The date fixed under this Agreement.

(2) The date of the first written demand for _payment
consistent with this Agreement, including any demand resulting from

a default termination.

22
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28. STATE AND LOCA1, S: In the event any taxes, assessment op
ate or local authorities upon the

similar charges are imposed by st-
Troperty, Lessee'’s improvements or

Lessee’s interest in the Leased p
Lessee’s Operations, the Lessee shall pPay the same when due ang

Payable.

31. TIME OF Tyg ESSENCE: Time is of the ‘essence for thig
Agreement apg to the performance of each and every texrm, Covenant,

and condition thereof. -

" relinquishm ) e ' su :
33. % Lesgee, ard Lessee’s
employees, officers, agents, contractors and invitees, shall comply .-
1 ti i 8 and regulations regarding security,

ingress, egress, safety and sanitation ag
time to time, by the Government.

g the term of this lease, the Lesgee
abor provisions contained
regulations,. and
and sublesgees

34. LABOR PRO ON: Durin
agrees to comply with all applicable 1
within.deeral, State, ang local statutes and
shall énsure -that all cqntractorg, subcontractors;

shall likewise comply.

to any extent: be invaliqg Or unenforceable,
T provision to persons

and each term and
be enforced Eo the

23
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36. PARTIES BOUND: All of the covenants, conditions and
obligations contained in this Agreement shall be binding upon and
inure to the benefit of the respective successors and assigns of
the Lessee to the same extent as if each successor and assign were

Any - person,

in each case named as a party to this Agreement.
corporation or other legal entity acquiring any or all of the
Lessee in the Leased Property

rights, title and interest of the
and be fully bound by all of the .

shall thereby become liable under
provisions of this Agreement.

37. ADMINISTRATION _AND NOTICE: The 1local Government
representative of this Agreement is Commanding Officer, Southwest
Division, Naval Facilities Engineering Command. All correspondence
and notices concerning this Agreement shall be directed to:

If to the Government:
Commanding Officer
Southwest Division . .
Naval Facilities Engineering Command Coe
1220 Pacific Highway :
San Diego, California 92132-5190

and to:
Commanding Officer
Naval Air Station, Miramar
San Diego, California 92145-5005

If to the Lessee:

' The City Manager
City of San Diego
202 *C" Street .
San Diego, California 92101

No notice, order, direction, determinatiorn, requirement, consent,
or a

‘writing.
IN WITNESS MF, this Agreem‘én.t'has been executed
hereto on the date inserted in the first paragraph.

CITY OF SAN DIEGO UNITED STATES OF AMERICA
' Department of .the Navy

Qy(;zayynﬁzSJZI:y.' _mﬁzshﬁf;evf\ix

Title (P47 rawns HE88—  picle DASW (L*F—)
(Signature effective upon _ .
ratification by the City Council

of the City of San Diego)

by the parties
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