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GROUNDLEASE;

Tl1is.,. Agreement is made and ente~'e~<Linio :his-!17thJ1a.¥---6f--:-AU9ttsJ
C.:l995)by and between the @fu Q_ -an Diegb, 'Call.fornia,

(hereinafter ~alled the Lessee), and the United States of America
' "acting by and through the Department of the Navy (hereinafter

called the Government) under the authority Contained in 10 U.s.c.
Sec. 2667. '.. -"'" "...: "

WHEREAs, the Government is the (IWIlerof the Naval Air Station,
Mi~amar, in the City of San Diego, California (hereinafter calledthe Station); and

-... tbe l,esse<ulesires to lease a portion o!--"he ~~~
use~}:)x.its' Environmenta~ Service De~enti @iCf the Met~l4taftJWastewater Department-lana . .

WHEREAs, the Secretary of the Navy has determined that entering
into th.is lease would be in the public int;erest and will not
Substantially injure the interest·s of, the United, States in theproperty:

NOW,THEREFORE, in consideration of the mut"ualbenefits 'accruing to"
the· parties hereto and the terms, covenants,. obligations, and
agreements . set out her~inafter, the par.ties hereto do. herebycontract and agree as follows:

.
~;

1. ~ED PROPERTY:

, la). The Government.hereby: le.ases t~ t~~s~ ~pprtion of
the_

st
ation--eJ1CO!llpaBBtng approX1matelY(UJlO"-----~-l--d together

(Wfth aii imProVements thereon ,hereinaft:~r. called tbe Leased
Property. 'The Leased Property is more particularly shown and
described as Parcels 1, 2, 3, 4, and :5 in the· plat and legal
description in Exhibit nAn, which is attached h~reto and made a'
part hereof. This lease is subject to and will be 'effective upon
the approval' of ,the Assistant Secretary "of t;he Navy (Installations& Environment) . ,

(b)~_~At~~c~;d---.l1eretoas EXhibit Grant of Easement
dated @uly 1.9; iis2J, whose terms an con itfo e ne.rein liiade
part of this lease.' In the event Clf any conflict between the
prOVisions of t~he easement at ExhibiJ: nsn and the pr~sions of
this' lease, this lease shall be the conEroIiing doCument.

(c) At such time as Naval Air Stati'on, Miramar shall be
redesignated as a Marine Corps Air Station, all references to the,
Station'shall be deemed to refer to the Marine "Corps'Air Station.

2. USE: In the absence of prio?=, written ap-p~ ~ ~
Government, the sole purposes for wh1ch the (Lessee s 1 e

~roperty::x-e as fOllows) . . .

.Parcel It The constructi.p14 1nstall=?yperation and
maintenance of: (A) a(vehicle mainten;'~~ f; ;ty for vehicles
Used by Lessee in its san1tary landfi 11 operations (but ncr new

1
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above-ground(storage of flammable---Bubsta~e) shall be permitted
thereon) ; (B)-field operations office used by Lessee in its
sanitary landfill operations· and-(~ing e~pment and
facilities required to ~"methane gaB-generat±Orf from the
former solid Was.t~~::Qfi~~d by Lessee on the premises .. as
well as (ground w ·mon.:i.t:G~ for Lessee's compliance with
Federal, State, and local laws, rules; ordinances and regulations
governing the closure and Post-closure requirements, inclUding 'any'~Y)~
corrective action required by IcIW,of said solid waste landfill
which compliance shall be performed by Lessee at its sole cost and.expense. .

Parcel 2 (being the_area encompassing the West Miramar
J,and£llJ.): . (A) The.~eration and maintenance of a san tary
UandfilJ), subject to all ~he rules, regulat1ons, requ1remens,
condltions and restrictions set forth on the document attached
.hereto as Exhibit "Bn, and subj'ect: further to the restriction that
Lessee shall not install, operate, maintain or conduct in or on the
leased premises or any part thereof any structure,'operation or
activity which is an "incompatihle land.Use" in accordance with the'
guidelines set· forth in the Department of the Navy's Air
Installation Compatible Use Zone (AICUZ)'Study for Naval Air
Stati<m (or. Marine Corps Air Station) Miramar.as of the time of
such use; and (B) .the installation, operation and maintenance of
monitoriq.g equipment and facilities required to managemethanegas
.generation from the landfill 0l>eratedby Lessee or S!Jblessee on the '.
premises, as well as ground water monitoring, for Lessee's'
compliance with Federal, State, and local laws, rules, ordinances
and regulations governing the closure, Post-closure, monitoring;
and/or corrective. action required by law of said solid waste'
landfill, which compliance, closure, POst-closure, corrective

. action required by law,' and monitoring shall be performed by Lesseeat its sole cost and expense.

Parcel 3: . Expansion of access areas identi'fied in WestMiramarLandfill Easement.

. Parcel 4: The cons_truction,. installation, :operation and
maintenance of: (A) a (hOus~holdhazardoUSwaste .tranSfer statio~
for consumers to diverthousenoIQ hazardOus.Jlal¢efrom tliSPOSar-~n
Lessee's sanitary. landfill; (B) a ~cling are~ to receive
recyclable materials from.the public a themfrom diSPQ~S
in Lessee's acti ve lan~f.il1; (C) ra.-fee andJweigh statio
facil~t¥; {D). (m9nitoring equ·· and (facilities reqnired .

(managemeth;;;;'egas generation romthe former solid waste landfill
o era_t.e.cLh:.Lessee on tp.pLeased Property, as well a~(9roung water)
monitori for Lessee's compliancewith Federal, State', an local
aws, rules, ordinances and regulations governing the closure and

monitoring of said solid 'waste landfill, which compliance sp.all be
performed by Lessee at its sole cost and expense; (E) a material
recovery facility <rJ to separate recyclable material from solid
waste intended for andfill disposal, forcomposting and use off of
the leased property (Lessee's ~ IslandRep~acement Er~t
L.FIR,f)and the Northern SlUdgeProcessing Facility (NSPF)j,as such
project and facility are described1nlLessee's General Development
Plan for Miramar Landfill, dated J11ly 1994, and Governm~nt's

2



Environmental Impact Statement for f-art II - Mirama:t:-LandE-i-lt;,
dated July 1994[ (F) a public or privat~ cogeneration pla~

(generate electricity--Us1ng methane gas from Less~~
processing-act1Vlt1es~n-EhE!Leased Property, as. well as m~
gas collected from former ,landfills operated by Lessee' on the
Leased Property, which compliance., closure and monitoring shal.J.-.b~
performe_~y Lessee at it~ sole cost and expense; (G)(moundingop '.

(overburden derived from Lessee's active landfill operat10ns, shc;>wn:'...:':.< ),':';
anCIdescribed in the plat and legal description in Exhibit "S"
Wh.ichis attached hereto and made~--Part---her~ftPZOVideit;-howe;~rj
~l:at sucb-Over~rden maJ::~x:ia}[shall, indlo e'.rent, eover=mor.e an

(62.34 acre~ nor be moundedto a height exceeding 465 fee~
~ean sea leYeL-{4~SL.MSLY, including any vegetation thereon, and
such overburden is sUbject to removal and Useby Govemmentat its
sole expense and discretion in a manner not inconsistent with
Lessee's Useand enjoYmentof the Leased Property described herein
on condition that such removal shall not cause'Lessee to i,ncur any
environmental liability or obligation; (H) moundingof overburden
derived' froniconstruction site Preparatic;:m,,prOVided,however, that
such overburden material shall not cover more,'than 8.6 acres, as.
shownin Exhibit nan; nor be moundedto a ,height exceeding
465' MSLincluding any vegetation thereon, 'arid such overburden is
sUbject to removal and use by Governmentat its sole expense and
discretion in a manner not inconsistent wi.th Lessee's Use and
enjoyment of the .premises described herein;, :(1)', mounding of
oVl;!rburden.derived from construction, and' site preparation,
provided., however, that such overburd.enmaterial shall no~~
more thaIL7__5 acres-,---,as~wn in Exh;bit. nail, (nc;>rbe mounde~-aJ

(height exceed,ing ~~~(i~cludinS' any:~tion' t~OD. and
SUCli overburden is sUbject. to removal and use by Governmentat its,
sole exPense and .discre'tion in a manner 'not inconsistent with
Lessee's J,lseand enjoyment of the premises described herei'n; (J).
haul 'road for maintenance .veh:l.cle or' conveyor use;. (Ie)
construction, .installat.ion, operation and maintenance of an access
roac;l arid appurtenances to serve the· FI~, and NSPF; (Ll
construqtion, installation, operation, and maintenance of the
temporary central' access road t:o 'the FIRpO.,and NSPF; (M)
construction, installation, operation and maintenance of a
'temporary construction parking area for the FIRPand NSPF.

Parcel 5: ,Construction, 'installation, operation, 'and
maintenance of, monitoring, equipment and facilities required ,to
managemethanegas generation' from the landfill operated by Lessee
on the premises, as well as groundwater monitoring, for Le~see's'
cqmpliance with Federal, State, and local laws, rUles, ordinanc~~
and regulations goveming the closure and monitoring of said solid
waste landfill, which compliance, ,~losure, monitoring, and any
corrective action as required by law shall be performed by Lesseeat its sole cost and expense.

3. TERM:The term of' thi_s~ement: shall be for fifty\50) yeii}:'s
from the date herein,ce-Xpiring on-t.he-1~ of August, 20~

4. .RBSERJ.'ArloNS. This Agreementand the Leased Property deli vere
are and shall be at all bimes subject to the following:

- J 7 119 5RP 05 P9'O
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(a) Utility Riqhts-of-Hayr----"Rights-of-way for sewers ~

(pipelines, fl,f.el~''i;in~s,natural gas lines, steam lines, and conduit~)
, for ~elephone, light, heating~antLpo.wer_lines_as_~y; from=time=~~

time be determine.d_necessa:r:y_py_the_Go:vernment'!including the right
C!.0 enter upon\Cabov~,~~low qr through_th~s_urfCl,c.eto "construct,
m~in~a~n,_replace~~~2jJr'leniarge or--o~herwiseJUtilizeth~_Leased

(Prol>erty for such Ru;rp.ose,{without coml>ensatio.!J,)or abatement of
rent~ prov~ded the sU7face- shall be r7stored, to' the exten~ ......-:_ ,.,.
possl.ble, wl.thout materl.al interference wl.th the operati-on:~f the - y ":.

Station, to the condition previously existing, and bef~re locating
any· futur~~utilities on the Le.~s_7d-;Eroper.tY:JGov~rnment-agrees to:-,

~o~~u~t wl.th the Lessee and ml.n1ml.Zein~erference_tO-the-extent)
(possible)o

(b) Access Roads: Rights-of-Way for access roads which are
apparent from a visual inspection of the Leased Property or which
have been dUly e~tablished or which are rese~ed herein. '

, (c) Prior Exceptions: All prior exceptions, -reseriationE1,
grants, easements, leases or licenses of any kind whatsoever, as
the same appear of record in the Office of the Recorder of San'
Diego County, or as the sameappear In- the official records of the'
Governmento' ,-

, (d) Inspection: Lessee has inspected the Leased Property in
contemplation of occupying it for the uses permitted and agrees
~at: .

(1) Suitability:_ Lessee has determined that the Leased
Property, including any improvements-coveredby, this Agreement,are
suitable for Lessee's intended uses'- No officer or employee of
Governmenthas madeany representat.i,on or warranty with respect to
the Leased Property, including improvements, nor any agreement or
promise to alter or- improve t-he same, or' any item thereof, and
Lessee has not relied on any such warranty or representation unless
the ,nature _and extent of such representa'tion, or warranty is
.desc:ribed in writing and attached to this Agreementwhich contains
all the agreements madeand entered ,into _betweenthe toesseeand,the
Government. ' "--

(2) Additions and Improvementsat Lessee's Expense: Any
modification, -improvement, addition to the Lea'sed Property .or
equipment installation. required -by the Fir~' Department, Air
Pollution Control Board, 'R~gional Wat-e;-Quality Control Board,
Environmental Protection Agency (Federal or State), or any other
Federal, State or local agency in 'connection with Lessee's.-
-operations shall be constructed ox' installed at Lessee's sole
expense. .' .

(3) Approval of Plans and SpE!'cifications: (All 1>1arisJ and
specifications for specific. projects' proposed by Lessee fOr
construction anq_installation whi~h_a~~~authorized~ para~ap~ ~
(Use) shall be fSitbmitted to the GoVernment·for app,J:2va.l,Qegl.nnl.ng
at the p:t':elinii~al:YCiesign ~tage. No construct.ion shall, cq~t;lACe
Uiltll'thE! Government'has 'r~viewedand approved the final, plans and
specifications for each to assure Gc.vemmentof' compatibili._ty to

:"
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Station's operations and'mission only and for no other purpo$e~
Such approvals by the Government shall be given as promptly as,
practicable and will not be unreclsonably withheld. The Government's
reasonable rejection of, or its failure to approve, any feature Qr
element of such a plan Or sp.ecification shall not form a basis for
any claim against the Government;for lo.$s by, .or liability of the,
Government to, the Lessee. Rev.\,ew,attq', ap.P~9v.a,lof plans and"
s-fecification.s by the Gov:~.menf ar~~q.n;IY'J9a;$.s~~, c.~.DIPatibi;l.~£Y"~.t:'~''l;";
w~th the StatJ.on's operations and m1ss1on, and do not 11mit, modify' .
or void any warranty 'or indemnification provided totlie Gove;rnment
herein by Lessee. The GovernmE!Ot,by approving such plans,' arid
specifications, or if it fails to properly review or wrongfuliy
allproves such plans and specifications, shalll1~t be, deemed to
aSSume or incur thereby any liability or responsibility for the
subject projects nor to warrant that the projects ,will functiqn as ,
designed, that they will fulfill their intended purpose, or that
they will be protective of human health, safety, or the'
environment. Approval of or ,failure to approve plans or,
specifications by th~Government shall not be deemed ,to 'modify,
sa~isfy or' waive any performance reql,tirement:s, or restriction,S:'
imposed upon or, agreed to by Lessee iIi this Lease or, any other '
conveyance or agreement betwden' the p~rties.

,5. CO~PENSATtON:

Ca:) (Lessee-shall. pay- t:o~he.-.......GovernDjent~ sum
($5";822,732.00) upon this lease tak1.ng effect.

~---.:...(-·4b4J'l-LesBeEragrees to 'make addi,;ional compensation
GOvernment asprov-ided-'-i:n paragraph 1!j(c) . '

(c) All pay1nentss~li be.)IIade to t,he Governm~t by check "
payable to the Treasur~r of the United' States at the follOWing
adcIress:Coaunanding Officer, Southwest Division, Naval Faci~ities
EngineeringCorrunand '(Code 24), 1220 Pacific: Highway, San Diego,California 92132-5190.

~. . (dt ~v'e:rn.ment-'reserv~sthE'Cri'ght-for-al1-'Depa.rEment:Of-Ehe-'~r
Navy installations and facilities located within or Hear the 1_'"
boundaries of the City of San Diegp to dispose of wastes in any__,
san~t~ry J,,~dfill_owne_c!:-Cl.D.d./orqperat_e,dby the City=o';S~1ii~g_~"on j

Departmentaf 'tneNa~ ..12roperty inclUding the SilDJJ;.a.rv l:iJp.dfJ.l1;._,
,operated on Parcel 2, E~thout ·limitation as to the Ji\lktitviand at
no cost to the Government, for ,the -term.__of ,thiS_Lease. ,and',any ,exten'sion h.er.eof. .... - --- -' ,' .. ,

: '

'~

"

6., TITLE- TO IMPRQvEM2N]'S';.,Title "to all ' i~rov~inerits' ~<ie.: .bY,
Lessee 'shall: remain','in the' Lessee during, 'the term' o£ this'
'jl9'i.~elneht·, inclUding any extension thereof to which the parties may
hereafter agree, and during any period irrespective of the term of
this Agreement in which closure, Post-closure, maintenance,
monitoring, or environmental response or corrective action
obligations exist or in which Lessee is required, or'permitte~ by
Federal, StAte, or local law, to monitor, collect or extract
methane gas from landfill areas. At or prior to the expiration or
earlier termination of this Agreement, the Lessee shall remqye, at

5
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its sale cost and expense, all wc,rks, structures and improvements
placed on the Leased Property by Lessee provided that, subject to
the approval of the Assistant Secretary of the Navy (Installations
& Environment), th~ Government may acquire all of Lessee's right
title and int~rests in any or all of such works, structures and
improvements in consideration for releasing Lessee from its
restoration obligation under this .Agreement with respect to .the
works, structures and Improvements so. acquired by the Government .•_..:':..
As between the Government and Lessee, for purposes of allocating'
liability under the Comprehensive Environmental·. Response,
Compensation, and Liability Act (CERCLA) SectiOn 107, 42 U.S.C.
Sec. 9607, and State cleanup laws, Lessee shall be deemed both the
"owner" and "operator" of each improve.ment, operation, or activity
on the Leased Property. Lessee shall also be deemed the nowner~
of, and to have arranged for the disposal of , all materials,
substan~es, .wastes, or other items transported to, stored. at,
disposed on, or ~hich otherwise is located on the.Leased Property.
7. LIENS: LE!ssee. shall, prdmPtly discharge or cauae to. be
discharged any' valid lien, right in rem, claim, or demand .of any
kind, except one in favor of .the Gc1vernment, which at any time may
arise or exist with respect ;tci the Leased ProPerty or Lesseei s
improvements or materials or equipment furnished; or any part
thereof, and if the same shall not be promptly discharged.bY,.Lessee
the Government may discharge, or cause to be discharged, the same
at the expen~e of Lessee.
S. ACCESS:

(a) The Government shall have access to'the Leased PrOPerty
and to the Lessee's improvements at' all times for any purpose not
inconsistent. with.,the quiet use and enjoyments thereof .by Lessee
inclUding, bl,ltnot li~ited to, 'the puxPose of monitoring and
inspection of Lessee's construction or op~rations,or at·any time

. for reasons of. safety, security or th~ riati~na~ defens'Ii!'a~
determined 'by 'the Commanding officer of the Station, or as

.ot'herwise prOVided. in this Lease; provided; 'however, ·that in time
of national emerg~ncy or threat to the Station as d~termined by the
Commanding Officer, he maY.restrict access to all or any part of
the Leased Property in. such manner or,as to such persons ~s he
deems necessary for the duration o'f such emergency or threat .•'

(b) No public exhibition~ or group tours sha11 be permitted
anywhere on.' the Leased' Property without the .express written
permission of the Commanding Officer of the Station. Na public.
meetings, conferences or 'gatherings shall be held anywhere on the
Leased Property at which a greater. number of persons are assembled
in any location or. structure than would be permitted in Accident
Potential Zone I under the guidelines set, forth in the Departm~nt
of the Navy's Air .Installation Compatible Use Zone (AlCUZ) Study
for Naval Air Station (or Marine Corps Air Station) Miramar as of
the time of such use. During any period of operation when the
public has access to Lessee's facilities. Lessee shall monitor' such
activities by the public and ensure that no substances or materials
prohibited by this Agreement are disposed of or otherwise left on

".
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preclude any meeting

9. MAINTENANCE AND RESTORATION :.

(a) Maintenance and Repair'Performed by Lessee: Lessee shall
be responsible for performing and paying for all maintenance and
repairs of and to the LeasedProperty and all' improvements-thereon;'" -<":~, "0,: "
inclUding any long term operation and maintenance or corrective
action costs required by any applicable Federal, State, regional,
or-local environmental laws. Lessee shall also be responsible for
keeping the Leased Property, (including landscaping) and all works,
structures and improvementsthereof, whether a part of the L~ased
Property or madeby Lessee, in a safe, clean, Wholesome;sanitary
and sightly condition and in conformance with all appli_caple
present and future Federal, State, regional, municipal and other,laws.andregulations.

If Lessee fails to repair,. maintain arid keep the ~ased ~±operty'
and improvements as required by, the terms of this Lease, ,the
Governmentmaygive thirty' (3'O) days written notice to Les'$ee to
correct 'such' default, ,eXcept that no notice shall .be required
where, in 'the opinion of the Government, the failure creates a
hazard to persons' or property. If L~ssee fails to commenqecuring
of such default within said time or. fail~ to proceed diligently to
cure SUchdefault, or if the GOvernmentdetermines that a hazard to
persons or property exists due to such ,fai,.lure, the' Governmentmay,
but is not 'required t<?, enter upon the Leased Property and caUSe'
such rep'air or maintenance to' be' made,. and the cost~ thereof~
inclUding labor, materials, equipmentaridadministrative overhead,'
to be. charged aga~st the Lessee. Such ~harges shall be due and
payable on tll,e first of tpe, monthnext following the 'completion of
SUchrepair or maintenance. During all such times, the duty, shall
be on toe Lessee to a~sure, the Leased Property are safe and Lessee
shall erect barricades and' watning signs to. assure that ,workersand,
the Publi7~are protected'from any unsafe condition ...

,""",,<.

~~R~storation and SUrrender'of Leased Prpperty;

(1) On' or. before. expiration of. the term of thfs
Agreement, or any sooner terminat,ion thereof other than by
forfeiture pursuant to suQsections· (a) and' (b) of paragraPh: 10
("Default and Termination") below, Lessee shall remove,.at its sole
cOSta:l'1~expenEre,aJ,1works, struct1,lres, impro";ement;:sandpipelines
of arty ktnd including' paving (coll~ctively referred, to as
"structures") .placed -onthe Leased Property by'Lessee, except (a)
such equipment as' may be required for compliance by Lessee with
applicable laws anciregulations, which Lessee will operate,
maintain and replac~ as long as necessary; and Cb)such structures
a,s Governmentmayauthorize in writing to be abandonedin p,lace on
such conditions as Governmentmayrequire. If any structures are
approved by the Governmentto be abandonedin place, Lessee shall
remOve and/or decontaminate any toxic or hazardous materials at the
structure prior to such abandonment.At the Government's o~tion,
environmental monitoring equipmentmaybe required to be l~ft in

ss e'
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place by Lessee, but if such equi~;mentthen has a residual value in
excess of the costs of r~moval, Governmentwill reimburse Lessee
therefor. Lessee shall leave the sur'face of the ground in a clean,
level, graded and compactedcondition with no excavations or holes
resulting from structures removed,but Lessee shall not be required
to restore Leased Property to Its'preconstruction topographynor to
remove landfill material placed in the regular course of landfill
operations' except as required by Federal, State or local laws and....~ "
regulations.' " . .,.

1"

....:..rc,._

(2) Uponthe expiration of the term of this Agreementor
any sooner termination thereof, other than by forfei.ture pursuant
to subsections (a) and (b) of paragraph 10 (DDefault and
TerminationD) of this Agreement, Lessee shall quit and surrender
possession of the Leased Propert}' to the Governmentleaving all '
Governmentimprovementsin at least as goodand usable a' condition,
acceptable to the Government,as the same were in at the time of
the first occupation thereof by Lessee under this or any prior
Agreement, lease' or permit, ordinary wear and tear excepted.
However; the exception 'for wear and tear'shall not entitle Lessee
to damage the pavirig,installed by the Governme~ton the ground,
regardless of the nature of ;LeEisee's operations 'on the Leased
Property, If the Governmentterininates'this Agreementpursuant to
Section (a), or (b) of paragraph 10 (DDefault and TerminationD)
Lessee is also obligated to restore the Leased Property as,'provided
above or to pay the cost' of restoration jf Governmentchooses to
perform the work. Expiration' or 'termination of this Agreementdoes
not' relieve Lessee of its closure, post-closure, environmental
response, ,long term operation and maihtenanceo~ corrective action,
responsibilities" Under' applicable Federal~ ,State, regional, or
local environmental 'laws or as agreed ~erein.·"

...,'t', _ _,. . _ _. . '. _ _.. _._ ._ _ __' • - _. --..- ._--:---. - --_ '_ ~ _.. (~lLesseemci-y-not,nor'aHow-anythird party !:Oi handle)
receive, store, or dispose of apywhereon the: Iiea:sed'-Property:an:y-
'substances classified as hazardous substances:or ,hazardous_wastes
unqe~"any F.~deraL,-Stat~ 76r 'local""law, except; ~s may be later
authorized pursuant to paragraph 20. (a·). ' r,f Less~e or, any third
party has handled, stored, transported~ ,transferred, received,
disposed of or 9therwj,se,placed an}" hazardous subst;ance or.waste 'on
the Leased Property ar.idsuch substance or waste has contal1l1natedor,
threatens to contaminate the Leased Property or adjacent premises
or third-party premises (including s,trUctures and, environmental
media), Lessee, in the manner,requi1'ed by Federal., State, ~r local
law or regulation and to the extent ~epessary to fully protect the
Government from liabil~tyor ob~iga~ion in c~nnectio~ therewi~H
shall at its own,expense remove' orremediate such hazardous
substance!3 oj;"wastes including any cOlltaminatedmedia and debris at
the Leased~roperty, adjacent premises. or third party premises.
Lessee's removal, remediation, or corrective action obligations.
Under this Agreement shall not be eJ!:tinguished. nor otherwise
diminished, by any. subsequent amendmentsto Federal, State. o~
local law which purports to reduce Lessee's financial liability and '
increase Government'e financial liability. or limit such financial,
liabi.lity for the cleanup of municipal or other solid waste
landfills,

--
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(4) If such contamination can be removed from the Leased
Property as required in the preceding paragraph, Lessee shall
remove and properly disposed of all contamination and contaminated
environmental media and debris and shall replace such environmental .
media with clean fill dirt" material or 'water suitable to the
Government in compliance with aIJ:Federal, State and local laws. and
regulations. If Lessee determines such contamination or
contaminated media or debris are not amenable to a removal action/ ""-;.,.
Lessee shall undertake all necessary remedial and/or corrective
actions in conformance with any applicable Federal, State, regional
or- local laws and cleanup standards. Treatment or off-site
disposal shall be the preferred remedy over containment. In
accordance with. Federal, State and local guidelines and l;egulations
Lessee shall, at its expense, be reqt!.ired to perform environmental
media tests and monitoring showing that the Leased Property have
not been contaminated by Lessee's operations and that there has not
been a release from any of Lessee's facilities on the Leased
Property, prior to termination of this agre.ement or. any .portion
thereof. For the purpos.es of this subparagraph, such contaminants
do noc :include municipal solid waste. .' ... '

(5) If Lessee contamInates or has coiltamiriat"edthe Leased
Property or adjacent premise$ or third-party premises (inc~uding
st:ructures'and environmental media) in any manner, it shall
immediately notify the. Gove"rQ.nientand shall take itmnediate steps to ..
rem,ove and/orrelll.ectiate. the c01;1tamina,tionin .accordance with all:
applicable' Federal, State, aiid local laws and regulations and

'perform all required environmental' media .testing and monitoring'al;.
Lessee's, expense.·.· If. the Lease~ .Proj>"e;rty, ~djacent prelaise~ .or
premises of a third.-party are cont~n~l;ed by' any' ~zardous
substances or wa$tesi. or any pollutants,. contaminants, '~r
constituents .thel;E!of, of the. kind handled by Lessee, . the
contamiriation .;:spresumed' t;9. be .~aused b}i' Lessee and the b~en of
proving (including the bUrden to produce' records and other
evidence) contaminat~on by s~meo~e.other than Lessee, includt1;19
Lessee's predeces~brs, Shall .be.on Les~ee. .' .

(6) For purposei:fCif this'Agreement the term "contaminant"
includes: "hazardoUS substances" as defined in '4.2 O.$.C. Sec.
9601(14}; "pollution or contaminant" as defined in 42 O.S.~. Sec
9601(33}; petroleum products including crude oil or any fraction
thereof as defined in applicable Federal law or regulation; '.solid
waste" as defined in 42 U.S.C. Sec. 6903(27); and all of the· above·
terms as defined under applicable State law. For the pUrposes of
this Agreement,' environm~tal media shall be def~ned to include
soil, ground water., surface water,' and air.'

.(7)' Any tests required of Lessee by this paragraph .shall
be performed by a California certified testing labOratory
satisfactory to the Government at ~eusee's'sole cost and expense.
By signing this Agreement Lessee 'hereby irrevocably directs any
such labOratory to provide the Government, upon written request
from the Government, copies of all of its reports, test results,and data gathered.

".
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(8) Lessee shall submit to the Government for review and
comment any closure plan, post-closure plan, waste analysis plan
contingency plan, corrective acti.on plan, or other plan required by
Federal, State, regional or local environmental law and pertaining
to Lessee's activities on the Leased·Proper~y. Representatives of
the Government and Lessee agree to meet one (l)·year before this
Agreement terminates or one (1) year prior to the commencement of
any applicable closure period reqUired undez- Federal, State, Or_, ..r::., '.'
local environmental laws, whichever comes first,· to .develop a· ~ ),':.
restoration plan. Such plan shall be prepared in writi~g by Lessee,
wi~h the consultation of the Government, and shall describe in
detail Lessee's restoration activities and the time they will be
commenced and completed. Such pl,an will be submitted to the
Government at least six (6) months before termination of the
Agreement. Lessee's failure to do so shall constitute a material
breach of this Agreement.

(9) Lessee under.stands ~d agrees that it is responsible
to complete restorat!On of the Leased Property as set forth in
paragraph' 9 (c) (1)·above includingth~ cleaning up of any area it
has contaminated before the expiration of·this Agreeinent. If, for
any reason, such restoration is not completed· before such
expiration, 'then ~s~.ee remains responsible for and shall cont.Lnue
such ;restoratioii work, iilcluding closure, post-closure,and long
term mai.ntenance ~d monitoring; .notwithstanding expiration or
termin~tion of·. th:i,sAgreement.· Stibjeec to. approval by the!
Assistant· Set:retary·df the Navy '(Installation~ & Environment) ,the
Lessee and Government may agree that the Government will complete
the· restoration Work for Lessee on a reimhQrsable basis. If the
Lessee dispOses of any contantin",tedsoil, material or ·groundWater,
Lessee shall provide the· GOirernJilentwith copie.s of all records
indicatirig.tbe type of material being. disposed o~ as indicated. on
a Unifo~.Hazardous Waste Manifest or othe~approp~iate chain of
custody·do~ent,the method:of transportation of the ~aterial· to
the disposal site and the location. of the di",posal site. For the
purposes of·this· Agreement, Lessee agrees it has all environment a;!.
and financial liabilities for the landfills and will comply with
all applicable Federal, State, and loc::;a.lsta;tutes governing closure
and post-closure maintenance; except,· however, Lessee is not liable
for post-closure activities of the ~vernment on landfills that may
jeopardize the integrity of previously· closed sites or pose a··
potential threat to·publi9 health and safety or the environment.
10. DEFAULT AND TERMINATION:

(a) .Upon the neglect, failure or refusai of Lessee'to comply
with any of the terms or conditions Of this Agreement, and should
Lessee fail to acknowledge in writing it~ obligation to cure such
defau'lt within. thirty (30) days after written notice and demand by
Government to c()mply with any SUCh item or condition, or thereafter
fail to proceed diligently with such cure, Government may, at it:s
option, declare this Agreement terminated. Thereafter, Government
may recover possession of the Laased Property as provided by law.
In the event Government shall determine that a breach of the terms
or conditions of this Lease by Lessee has created an immediate
threat to the health, safety or well-being of pers9Ds aboard the

" .
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Station, then upon written notice from Government, Lessee shall
remove or abate the condition or activity causing such threat as'
instructed by Government, within the time stated for such action in
the notice. Should Lessee fail to remove or abate such condition
within a reasonable time as provided in such notice, Governmentmay'
declare this Lease terminated forthwith' and shall have all
addi tional remedies provided he:t"ein in the event of breach by
Lessee. , , ~~, "-i;

(b) Upon any termination o:>fthis Agreement by reason of
LeSsee's default, Lessee shall immediately surrender all rlghts in
and to the Leased Property and all improvements. Lessee expressly
agrees to compensate Government felr any loss Governmentmay~ffer
if the Agreement is terminated and Lessee fails to vacate the
Leased Property. Uponany such termination any and all bUildings,
strUctures and improvements o~ any character ,whatsoever, erected,
installed or made by Lessee eln the Leased Property Qhall
immediately ipso facto either bec9me t~e property of Gover.nment
free and clear. of any claim of any'J¢ind or nature of Lesse~ 9r it$ •
successors, or become' removable by ·thEf.,Governml;mtat: the 'soie
expense of Lessee, at the Qption of't~~ Gove~ent. , ' ,

. .' .'
'(c) if this Agreement is terrt'iinated, as set forth above,

Governm~nt.~y enforce all of its rights and remedies under thisAgreement. ' .

1.1., MORTGAGEOF FACILITIES: EXqept as provided in paragraph
12 (b) t, Lessee shall not : (a) engage in any financing Or other
transaction' creat.ing any,'mortgage' upo~ the' Leased Property; , (b)'
place or suffi!r to 'be placed upon the Leased Property 'any lien or
other encumbrance, or (c) suffer any levy or. attachment to be made
on the, Lessee's interest in .che Leased Property. Any such
mortgage, encumbrance or lien shall be deemed a 'violation of this
covenant on the date' of i1:s execution or filing of record
regardless of, whether' or not it is, foreclosed or otherwiseenforced. ' ,

12. .; AsSIGNMENT,OR SDBLmINGi

(a) Lessee shall not transfer or assign this Agreement or any
interest therein nor sublet or otherwise make available to any
third party any portion o~ the Leased Property or rights therein
without the prior written consent of the Government. Under any
assignment made, with or without consent, the assignee shall be
deemed to have assumed all of the obligations of Lessee hereunder,
but no assignment shall relieve the assignor of any of Lessee's
obligations hereunder except for an extension, of the Agreement term
beginning after such assignment, and then only if the Government
shall have consented thereto.

(b) Government understands that Lessee i.ntends to utilize
private sector contracto~s to finance, design, build, operate, or

'otherwise ftprivatizen certain facilities on the Leasod Property,
and that to effectuate such aprivatizationn the Lessee may be
required to enter into subleases with such private sector
contractors which allow the contractors to encumber their Subleased

. ~
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interests, subject to Government's prior written consent as
described above. Governmentagrees to review any proposed
subleases in a timely manner.

1.3 . DISPUTES:

(a) Disputes in General:
....... .:;."-.$ "0.." .

(1) Except as otherwise provided in this Lease, any'"
dispute concerning a question" of fact arising under. this Lease
which is not a Rcl~i~" as defined in subparagraph (b) below shall
be decided by the CommandingOfficer, Southwest Division, Naval
Facilities Engineering Command'(after consultation with the
Commander,Marine Corps Air Bases, Western Area whenthe Station
has been 'redesignated as MCASMiramar), whoshall reduce his/her
decision to writing and mail or otherwise furnish a copy thereof to
Lessee. Thedecision of said CommandingOfficer shall be final and

t conclusive unless, within thirty (3D).days from the date of. receipt;
of said "decision, the .Lessee mails or otherwise furnishes to the
Commander,Naval Facilities Engineering Oommand'awritten appeal.
Thedecision of the Commander,NavalFacilities Engineering Command
or his authorized representative for the determination' of such
appeal shall be final and concl~sive unless the sameis proven to
be fraudulent, arbitrary or capricious, or so grossly erroneous as
necessarily to imPly bad faith. In connection with any al?peal
proceeding under this clause, the Lessee shall be afforded an'
opportunity to be heard and to offer evidence in suppOrt of its
appeal .. Pending final decision of a dispute hereunder, the Lessee
shall proceed diligently with the performanceof this Agreementand
in accordance' .with t:h~ decision' of the Cominanding.Officer,
Southwest Divi$ion, Naval Facilities Engineering Comma~d.

(2).Th~s Disputes·. 91~u""e does not preclude.
consideration ofqu~stions of law in connection with decisions on
matters in dispute. Nothing in this Agreement, however, Shall be

..construed asmakiilg f;inal the decision of. any administrative
'official , representative or board on a.'question of law.

..(3) Nothing contained in this paragraph·shall. be·deemed
to limit or modifythe authority of Governmentto require Lessee to
immediately abate or remove any activity or condi1:ion which
threatens the health, safety or well-being of persons aboard the
Station.

(b) Claims:

(1) All disputes arising undez' o.r relating to this
Lease which constitute "claims" as defined herein shall be resolved
under'this subparagraph (b).

(2) "Claim," as used in this subparagraph (b), meansa
written demandor written assertion by one of the parties hereto
seeking, as a matter of right arising under and pursuant to the
terms of this Lease, the paymentof moneyin a sumcertain or the'
interpretation of a provision of this Lease pursuant to which a
party seeks such payment. Awritten demandor written assert~on by

12
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Lessee seeking the payment of money 'exceeding $50,000 is not a
claim hereunder until certified as required by subparagraph (4)below.

(3) A claim by either party shall be made in writingand submitted to the Commanding ()fficer, Southwest Division, NavalFacilities Engineering Command for a written decision. "
.. ~..:'. Jt:.~(4) Lessee shall proVide the certification ~pecified ins~paragraph (6) below when submitting. any claim:

(A) exceeding $50,000; or

(B) regardless of the amount claimed, when usingarbitration conducted pursuant to 5 U.S.C. Sec. 575-580 or any
other alternative means of dispute resolution (ADR) which the
agency elects to handle in accordance with the Administrative
Dispute Resolution Act (ADRA); provided, however, that the Use of
arbitration 'or other ADR $hall require the,written conSent of bothGovernmen~and Lessee. '

(S)' The certification requirement does not apply to~ssues in controversy that have not been submitted as a claim orpart of a claim.

(,6)~he certification shall stat.e as fo~lows:_
,"r certify that the claim 'is made in good faith; that the
sUpporting data are acc\lrate and complete to the best of'
my knowledge, and belief; that the amount requested
accurately reflects theamou~t for' which th~ Lessee
believes the Government is liable;, and ,that I ,am dUly
authorized ~o certify the claim on beha+f of the Le~see. n

. . '. .

(7) The certification may, 'be executed by ani' personduly authorized to bind'Lessee with respect to the claim.
(8) For claims by Lessee in tl:tea~ou~t of, $50,000 orless, the Commanding Officer must, if requested in writing by the

Lessee, render a decision within'sixty (60) days of the request.
For Lessee-certified claims over $50,000, the Commanding Officer
must, within sixty (60) days, decide the claim or notify the,tesseeof the date by which the decision wil~ be made.

(9) The Commanding Officer's decision shall be finalunless the Lessee appeals to the Armed Service Board of Contract
Appeals or the United States Court of Fede~al Claims under the
Contra~t Disputes Act of 1978 as amended '(41 U.S.C. Sec. 601-613).

, (10) By 'the written mutual consent. of Lessee and
Government, a claim may be resolved by use of ADR. When arbi tration
is conducted pursuant to 5 U.S.C. Sec. 575-~80, or when any other
ADR procedure is employed, any 'claim, regardless of amount, shall
be accompanied by the certification described in subparagraph (6)
and executed in ,accordance with sUbpar.~graph (7) of this para~aph.

",:. .
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(11) The Governmentshall pay interest on any amount
found due and unpaid from the later of (1) the date that the
CommandingOfficer receives the claim (certified, if required), or
(2) the date that paymentotherwise wouldbe due, until the date of
payment. Simple interest on claims shall be paid at the samerate
as that fixed by the Secretary of the Treasury for claims under the
Contracts Disputes Act which is applicable to the period during
which the CommandingOfficer receives the claim, and then at the,-.::':...""':~.
rate fixed by the Secretary of the Treasury for each six (6) month
pe~iod thereafter during the pendencyof the claim.

(12) Lessee shall diligently perform all of its
obligations under this Leasepending final resolution of any claim
filed hereunder, and shall comply with any decision of the
CommandingOfficer thereon.

14. RISK OF LOSS-INSURANCE;

(a) Les~ee shall bear all risk of loss of o~damageto the
Leased Property arising fromany cause whatsoever, with or without
faul t by Lessee; provided, however, that Lessee's liability' for any
lqss or damage to its pro~erty resulting from risks "expressly
required to be insured agains~ Under this Agreementshall not be
deemed, by reason of this Agreement, to exceed the amount;of
insurance so required or the amount' actually procured 'and'
Il}aintained,whichever shall .be the greater: provided, further, that
maintenanceOf the required instirance shall effect no limitation on
Lessee's liability with respect' to any loss or damageresulting
from the willful misconduct, lack of good faith, or negligence of
Lessee or' any oe its officers, agents, servant~, employees,
subtenants; licensees o~ invitees, nor any lim,itatiqn of
obligations under Section 9 of the Lease., Lessee shal~ not have
the duty to insure against ,loss, damage~or inj~ to GOvernment
equipment, machine:ry,aircraft', or personnel~ including'legal heirs
of Governmentpersonnel, where the basis of. such risk solely
involves the negligence or lfillful, misconductof Government-agents,
officers, or employees. ", "

(b) Lessee shalT procure and maintain, at its ownexp~nse,
insurance on the Leased Property in such initial amountsand types
as'may exceed; but s~ll not be less than, the minimumamounts'and
types specified in paragraph 14 (e) below. However,Lessee shall
provide, maintain, increase, change or discontinue such insurance
as the ,Governmentma,yfrom time to time reqUire and direct,:
provided, Lessee's liability, for loss of or damageto the Leased
Property is modified accordingly.

,(c) All insurance which this Agreementrequires Lessee to,
carry on the Leased Property sliall be in such form, for such
~mounts, for such periods of time and with such insurers as the
Governmentmayfrom time to time require or approve. Eachpolicy
of insurance shall contain a provision for thirty (30) days written
notice to the Governmentp~ior to the makingof any material change
in or the cancellation of the policy. Lessee shall deliver promptly
to the Governmenta certificate of insurance or a certified copy of
each policy of insurance required by this Agreementand shall also.....
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deliver to the Government, no later than thirty (30) days prior to
the expiration of any suchpolic}', a certificate of insurance or a
certified copy of each renewal policy covering the same risks. All
insurance required ~r carried by Lessee on any of the Leal3ed
Property shall be for the protection of the Governmentand Lessee
against their respective risks and liabilities in connection. with
the Leased Property. Each policy of insurance shall name both. ..
Lessee and the United States of America (Departmentof the Navy) as""'.". ~;~.
the insured, and each policy of insurance against loss qf or damage
to ,the Leased Property shall contain a loss payable clause readingas follows:

Liability: ,
$10,·000,000 'per person
$10,.000,000 per accident

Property Damage:
$10.,000,000 per accident

(e) .l'n the event; and 'to the extent'L.essee elects to meet its'
insurance obligations hereunder by self-insuring, all references to'
insurance in this Agreement shall'refer to such self-insurance and
the Lessee sh~ll be deem~dto be the insurer thereof .

..
(f) Lesseeac~ow~edges that in enterit:lg this agreement,

Governmellt is rely;J.ng on the opinion letter Of Lessee's City"
Attorney dated September 30, 1994 which is· attached heret;o 'asExhibit non., '

15 • METHANR GAS FROM LANDFILLS;

(a) Lessee acknowledges its responsibility for collection and
disposal of methane gas generated by solid waste landfills in
Performance of its obligation to close and monitor said landfills.,

(b) All facilities and equipme~t for the co~lection,
transportation, us~ anddispos~l of methane gas shall utilize, at
the time of initial construction and significant replacement; of
equipment or facilities, the best available control technology
(BACT)to maximize collection and minimize the release of gas to
the atmo~phere. Lessee shall maintain all such facilities in
proper working order so as to maintain proper performance thereof.

~--=_~(cJf Government agrees to sel1, and-IieslIee a9'fees to buy all
(methane gaS_extracted-from-sol-id-waste landfi:1...-j,J:j_on-the-l.!eased
Property, at a total maximumcost (not to exceed, $1.5 mi1).ion)
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Lessee shall make such compensation by means of annual production
payments equal to two percent (2%) of the annual gross revenues
derived from the sale of energy generated from land~ill gas. to
buyers other than those situated on the Lea~ed Property.
Consistent with the total max~mum cost specified above, the term
during which production payments will be required shall commence at
the inception of the sale of energy to off-site buyers, and shall
endure until usable methane gas no longer can be produced from the '0 __•. .c .
landfills. Lessee makes no represent.ation that cumulative ..
prodpction payments will ultimately satisfy the maximum.sale price
for the methane gas, and Government agrees to accept the actual
cumulative value of production payments as the full sale price for
the gas. The parties recognize that the maximum sale price for the
methane gas and the percentage of gross revenues .applicable as
production payment, as provided by this subparagraph, have been
agreed upon based only on a preliminary asse'ssment of the quantity

\and quality of gas available,and'of the off-site marketability of
energy produced therefrom. Accordingly, the parties agree that
said maximum sale price and the .pereentage of gross revenue: applied
as production payment may be renegotiated in. gqOd faith by the
parties either when the total maximum cost is reached, or five (5)
years after the execution of tibis Lease, whichever first occurs;
provided, however, that the renegotiated maximum price, if any,
shall remain reasonably attainable via the production payments.
J.6. MITIGATION FOR ENVIRONMENTAL IMPAc:TS: Lessee understands and
agrees that the Leased Property shall not'be used to mitigate the
environmental impacts of any action or activity of Lessee. Lessee
further understands and agrees that· lands 'of the Department of the
Navy outside the Leased Property are not available to Lessee for
mitigation of an.yenviro~ental impacts of any action or activity
of Lessee, whether on or off of the Leased Property. '. .
J.7. AIR OUALITY: t.ess4!eacknowledges and understands that it is a
material condition of ,Government's decision to enter into this
Agreement that' emissions of air pollutants .or air' contaminants
arising from Lessee's past, present'and future activities on the
Leased Property will be attributed. to the Lessee and not to the
Government for purposes of all regulation. SUch ·regulation
includes, but is not limited to, all Federal, State, interstate,
and local requirements (whether subst~tive or procedural),
authority and process and sanctions respecting control and
abatement of air pollution, inclUding all permit requirements.
Specifically, it is understood and, agreed that, as between the
Government and Lessee, no part of the Leased Property, nor any'
mobile, stationary or transportable unit located thereon shall be
considered part of the same source, stationary source, facility,
bUildipg, structure, other rElgulated unit, or aggregation of such'
regulated units as the rest of Government's property for purpos~s
of any and all ·air quality regulation.. If it is determined that
the Station. and Leased Property are part of.the same source, Lessee
shall, . as' a prerequisite to conducting or' continuing its
operations, obtain sufficient emission credits to offset its
emissions on the Leased Property so as not to limit or otherwise
jeopardize emissions from the Station. Failure of the foregoing
condition at any time, for any reason, during the term of this

~.." '....
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Agreement shall constitute a material failure of consideration to
the Government and be cause for the Government, in its discretion
to t~rminate this Agreement, suspend Lessee's operations, and/o~
z'equare Lessee to pay to Government the amount of any fee, expense
cost, fine, penalty or sanction imposed by any governmental agency
or entity by reason of any air emissions resulting from Lessee's
activities in, on or near the Leased Property. Lessee hereby
waives all termination and/or suspension claims and costs if such -, <: ~..;';
termination or suspension result~ fro.m a determination that the
Sta~ion and ~eased Property are part of the same source 'and Lessee
is unable or otherwise fails to obtain sufficient emission credits
at Lessee's cost to conduct or cont.Lnue its operations on theLeased Property.

18. COMPLIANCE WITH BIOLOGICAL OPINION: Less~e acknowledges and
understands 'that its occupa~cy and u~e of the Leased Property may

'affect one or more species which are listed or proposed for listing.
as Endangered 0;- Threatened pursuant to the Federal Endangered.,'
Species Act, codified at 16 U:S.c. Sec.1531 et seq. (Act). As a
material term 01; .thi'sAgreement, ~essee covenantia and agrees with
the Government. that it aSsumes flill responsibility for and will
in~ure ..ful],..compliance with the Act, inc1uding aspects 'of the Act
that are.applicable to the GOvernment. Lessee acknOWledges that it
has parti~ipated in formal. cons~ltation .with the u.S. Fish &:
Wildlife Service which' has concluded with the production of
Biological Opinion #1-()-94-F-37, dated 'September 29, 1994
(Opinion). Lessee acknOWledges and underseandS' that the Opiriion
contains provi~ions t;ha.tmay gp b~yond the minimums set by the Act.
Nonetheless, Lessee covenants and agrees with Government that, to
insure full compiiance with the Acti' Le'ssee·will fully implement
the Opinion as an obligat,ion to be performed under this Agreement.
Lessee's obligations. include, :b~t are not limited to, performance
of, or compliculce "with,' all measures,' terms and conditions,
conservation recommendations and any and all incidental take
statement provisions included in the Opinion; and, at the reCDlest
of either. the Government or the U.s. Fish ana Wildlife Service,
participating in any future consu!tation(s) and implementing the
terms of any.:superseding Biological Opinion(s). Lessee does not'
waive any .right to challenge or appeal any Opinion but Lessee
covenants and agrees that it will indemnify and defend t,he
Government and hold it harmless from any liability ari~ing under
the Act as the result of any action or failure to act by Le~see.
Failure of the Lessee to perform any of the obligations set forth
in this paragraph shall be deemed a material breach of this
Agreement and cause, for the Government, in its discretion, toterminate this Agreement.
19 . SPECIAL USE RESTRICTIONS:

(a) Lessee understands and agrees that the location of the
Leased Property on the Station, and the proximity of the intended
uses of the Leased Property by Lessee under this Agreement to the
operational areas and flight patterns for high performance and ~oW
flying military aircraft requi~es that the Leased Property be used
at all times in strict accordance with special restrictions made
necessary by the nature of the military mission and operations of

"
17



the Station. Lessee covenants and agrees with Governmentthat,
notwithstanding any other provision of this Agreement, it will at
all times use the Leased Property so that:

(l).Lessee's activit~es are in complianceand conformance
with the Station's Bird Air StrikE: Hazard (BASH)ManagementPlan
nowor· hereafter in effect; .

(2) All facilities in which sludge is processed or hauled .......:':o,G ~:';
are ,covered' and use the best available control technology to
prevent the release of odor such that they produce less than five
(5) odor units, as defined by American Society for Testing and
Materials MethodE-679 Standard Practice for Determination of Odor
and Taste Thresholds by a Forced-Choice Ascending Concentration
Series Method of Lim~ts (being the level at which odor is
detectable), ·99.5~ of the hours per calen~ar year at a distance of

,one thousand feet (1000') from the exterior of any building from
which odor is emitted; .

'3.h.Any· -,modlficationoi:" Shang¢.~.·_tP.'-L¢S!:!e:e/p. ~use·.'of-.the

·=i:i.:ri~~:f;~~~~~i?!~9"~~~~s~1~~~1~'~:,~:t:m:~~::W::it~~;.
Goyernm~nti.i,n., writ~g,: :~(()r:~ tht¢y.."~x:e ,implemented'-and ,are-
compat~ble wit.h ,. ti).e·';,.·..~~~;9>~.~'.\.;.~~,~~~·~~P.e,.q..,i,.~!",:'J;t1sta~],a':ionj

.·Compat:Lble.UseZQnep:l~y;~i~.thailY,;~~~U~J:~~~.o~,;amen~edvernonS",
.t:.hen .. in: :effec~. . Gove~1llentagrees' to 'rev~ew and dec:idesuch
proposals in" a timely ~er; . . .

(4) Nostructure,eart,l1en moUnds~or natural plant growth
on the Leased Property shall be permitted to ~xtend above 465'MSL;

. "

(5) There shall be no reflective giass on the' exterior of
any structure on the Leased Property and no interior ligJ;1ting shall
,be visible from above the horizontal plane of anY'windoWcskylight,
or opening;

(6) All exterior .lighting shall be retlected downward;

(7) No' dust, vapors, or particulate matter impaid.ng
visibility shall be released or emitted from the ~eased Property;

(8) There shall be no open flaring of methane gas from
the Leased Property;

(9) Nostructures, heavyequipmentplacement or movement,'
subsurface excavations or placement of refuse or soil mounding'
shall be allowed. within 25 feet on either side of any underground
fuel l-ines on the Leased Property without prior written approval of
the CommandingOfficer of the Station; and

(10) Lessee understands that' electronic emissions at or
near the Leased Property could be hazardous to aircraft or
otherWise interfere with military operations at the Station. No
equipment or device which emits or transmits electronic signals of
any kind maybe used at the Leased Property.or in connection with
Lessee's operations or activities without first obtaining the

".i••
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express written pennission of the Station's Frequency Manager or
such other official as the CommandingOfficer of Station' may
designate, for use of that specific equipment or device. Equipment
or devices which have been approved by Station shall be operated in
such manner as co produce ,electronic, emissions only at the'
frequency or frequencies specified in such written pennission, and
only in accordance with such other limitations (such as
restrictions on the ],ength or time of emissions or on, signal " " .r: ,: ~i;
strength) as are stated therein. In the event the Station shall
determine, at any time that any electronic emissions represent a
hazard to aircraft or interfere with Station operations, Lessee
will, upon notice from Station~ immediately cease operating the'
device or equipment causing such emissions, whether or not, it was
previously approved;

(11) Lessee shall not permit open storage of processed' bio-solids.,

(b) Any breach of the pz:ov~s~ons of this paragraph may be
deemed a material'breach of this' A9reement.

20., ENVIRONMENTALLAWCOMfLIJWCE:

(a) Thi,s.Agreement is' stilij~ct tolO U.S.C. Sec. 2692, which
prohiP~tsthe storage and'di~pos~l on, Department of Defense (DoD)'
property. of tox.i.c or haz'ardbusntate-rials not owned by DoD. The
Goverriment's· ~ecution of this 'lease is therefore contingent upon
obtaining the necessary st~tutory ~elief to store or' dispose 9f
non-DoDownedtqxic 0'1:' hazardous ~aterfals on'the'Leased Property~

. ,(b) ,Lessee shall be solely re,spqnsible for obtaining, at'its
sole COl;Jtand expenae, 'any and all ,permits' reqUired for its
activities, on the Leased Prop'e~y~ independent of any existing',
permits and shall provide complete ~opies thsreo~ to qovernment
before commencingany construction or activities pUrsuant to thisLease. ' ,

, "

(c) The Government' s rights under this Agreement specifically,
include' 'the right~o inspect, upon reasonable notice, the Leased,
Property and Lessee's facilities 'and operations thereon, for
compliance with environmental, safety, and.occupational health laws
and regulations, whether or not the Government is responsible for,
enforcing them.

(d) Lessee shall ~omply ,with all applicable Federal, State,
and local laws, ordinances, rules ; Executive Orders and regulations
pertaining to enviro:pmencal protection, health, and safety and
shall ,be solely responsible for any and all fines, penalties, and
enforcement actions instituted or' imposed pursuant to said laws,
ordinances, rules and regulations with' respect to the Leased
Property or Lessee; s 'use thereof. Lessee hereby assumes all
environmental and financial liability for its activities on the
Leased Property, and Lessee £urther 6greaa to Qcfend, indemnify,
and hold the Government, its officers, agents and employees,
harmless from any and all claims, fines, penalties, causes of
action, or other civil or administrative liability arising ~ut of
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or related to Lessee's activities on the Leased Property. Lessee
shall be solely responsible to pay and shall hold Government
harmless from any fee, assessment, charge or tax imposed on
Lessee's activities or operations, including but not limited to the
California Quarterly Solid WaQteDisposal Fee and any other fee. . ,assessment, charge or tax 1mposed'uponor measuredby the quantity
or type of waste disposed on the Leased Property.

;, ... ~¥. J:......
(e).Lessee shall be responsible ~orcompliance with the .'

.Cali~ornia~. Environmental Q1,1alityAct (CEQA)'and the National
'.EnvironmtantalPolicy Act (NEPA).in,connectio;o with 'anyconstruct.1dii.
or ot~er action by Lessee nat.heretofore specifically covered in
completed environmental documenta~ion. .,

(f) The Lessee and the Governmentshall use best efforts to
reduce the quantities of solid waste requiring landfill disposal

.under this Agreement through recycling and waste diversion as
required by Federal, State, and local law and regulations.'

I .

(g) Any violation of the provisions of this paragraph shall be
deemeda material breach of this Agreement; .'

21. SUBJECTION TO EXISTING AND fuTuRE EASEMENTS AND RIGHTS OFWAY:
This Agreem~ntis subject to al·l outstaridingea:se~entsand rights
of way for location of' any type of f~(;;.:l·ity o.~r / across," in 'and
upon the Lea~edProperty ,or any portion 1=h~reof,.and to the right
of the Governmentto grant such additional easements and rights of
way over, across, in and upon the Leased Pi:'operty·as i t ~ha11
determine to. be in th~' public iD,t~re~t; J>rbvidedhowever, that· any
such additional easement or right of way shail be ·coriditioned on
the assumption by the GraQtee the~eof of. liability to Lessee for
such damages.as Lessee s~ll. suffeJ: fol;"property, destroyed' or
property rendered unusable on account·Of Grantee's exercise of its
·rightsthereunder. There is' hereby res~rved to the holders of' such
easements and rights of wayas. are presently outstanding or ··which
mayhereafter be granted, to any·workers officially engaged in the .: ,.
construction, installation, maintenance, operation, repair, or
repla'cement of facilities located thereon, and to any Federal,
State or local official engagedin the official inspection thereof
such reasonable rights of ingress . and egress over the Leased
Property as shall be necessary for the performance of their duties
with regard to such facilities.

22. TERMINATION;

(ia) The Gov~rnmentshall have the right to terminate this)
CA"g~r~;;;;:e-=em=='ent,.o~ any portion thereo~ ~t .an1"_t:ime,)without prior
not1ce, and regardless of·any·lacK' of EreaClipy Lessee of any of
the terms and conditions of. this Agreement. In the event of
termination for any reason not·involving a breach by Lessee of the
terms and conditions of this Agreement, the Governmentshall make'
an equitable adjustment of any ~dvancerentals paid by the Lessee
consistent with the schedule of rates in Exhibit nc·, and subject.
to .the availability of Congressionally appropriated funds for
excess rental payments in accounts which are legally available to
the Secretary of the Navy for such use. Nothing herein sha11 be
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date, appropriate funds

. (b) Lessee shall have the right to terminate this Agreement
upon ninety (90) days written.notice to the Governmentin the event
of damage to or destruction of· all of the improvements of the.
Leased Property or such a substantial portion.thereof as to render
the Leased Property incapable of use for the pUrposes for which it', ..~.., ~,..,
is leased hereunder; provided, (1) the Government either has not .~
authorized or directed the repair, rebuilding or'replacement of the'
improvements or has madeno provision for payment for such repair, .
rebuilding or replacement by application of insurance proceeds or
otherwise, and (2) that such damage or destruction 'was not
occasioned by the fault or negligence of Lessee or any of its
officers, agents, servants, contractors, subcontractors; employees,
subtenants, licensees or invitees, or by any failure or refusal. on

t the part of Lessee to fUlly perform its obligations under this
Agreement. Such. termination .shall not' include any of Lt!ssee's
obligations. regarding the tan~fills' covered by this' Agreement. .

23. •~IVER 'OF LIABILITY AND r.rWEf.'iNrFICATION BY LES~Elk' GOVERNMENT
NONLIABILITY.WAIVER'OF SUBROGATION':To·the- exten~" allowed by
law, Lessee'here~y waive's a~d releases, on behalf of itself and its
officers, employees, ageilts; servants, representatives, subtenants,
licensees, invitees, contractors and subcontractors, any and all
claims against GovernI'(len.t,.and 'its officers, agents., and employees
for personal' injury, death or property' damagewhich arises out of
or is alleged to arise out of an act or omission of Government.in,
on or affecting the Lease.~Property. ~e.ssee covenants that it will
indemnify the Governmentand' hold it harmless from ~d against· any
and all liability' or claims for {a)' loss of or· damage to any
property owned by '0J;' in the custody or. control of Lessee on the
Leased Property, or (b) t;he death of or injury .to ..any.person or
persons in or' on the Leased Property, or. which ·mayarise out .of or
be attributable· to the condition or state of repair of the Leased
Property, Lessee's actiVities, op~rations or actions on or.at.the
Leased Propert;y, or Lessee's use or.' occupancy of the Leased
ProPerty· (whather or not such death' or injury shall be occasioned
by the neglig~nce or lack of diligence of Lessee Or its officers,
.agents, servants or employees) or the furnishing of. or.-failure or
interruption of any utilities 'or services. Lessee'agrees' that it
will adequately insure or self-insure itself and all' of ~ts.
property in or on the Leased Property and. that. Lessee shall .require .
any financial assurance arrangement to provide that. the entity'

.prOViding Such financial assurarice waive any subrogation right or
other' claims it may have against the ·Government.· In the event
Lessee is self-insured against any loss or liability, Lessee waives
subrogation against the Government in connection with any and all
cla.tms' of loss or liability. Notwithstanding the other provisions
of this paragraph, Lessee shall not be liable to Government for
10$s, injury, or damage to Government equipment, machinery,
aircraft, or personnel in the event that the negligence or willful
misconduct of the Government, its agents, officers,' QremployecD io
tIle 601~ or contributing cause of such loss, injury, or damage.

21



N6' 1.19·5RP cs P9Q
24. UTILITIESAND SERVICES:In the event that the Governmentshall
furnish Lessee with any utilities and services maintained by the
Governmentwhich Lessee mayrequire in connection with its use of
the Leased Property, Lessee shall pay the Governmentthe charges
therefor in addition, to the cash rent required under this
Agreement. Suchcharges and tlie methodof paymentthereof shall be
determined by the appropriate supplier. of such service, in
accordance with applicable laws and regulations, on such basis as. _
the appropriate supplier of such service mayestablish, which may""--...N;": .
include a requirement for the installation of adequate ~onnecting
and metering.equipment at the sole cost and expense of Lessee.. It
is expressly agreed and understood that nothing herein shall be
deemed to require ~he Governme~tto provide .any. utilities or
services to Lessee, and the GOvernme.ntin no way warrants the
continued maintenance or adequacy of any utiliti~s or services
furnished by it to Lessee.

25. COVENANTAGAINSTCONTINGENTFEES:. Lessee·warrants .that no
person or agency·hasbeen employed.or retained to soli.cit or secure
this Agreementupon an agreementor unde"rstandingfora commission,
percentage, broJcerage -or contingent: fee, excepting bona fide
employees or bona fide establi$hed commercial agencies maintained
by Lessee. for the. purpose of secMr~ng'business •. ~or breach or
violation of this wC\rJ;"anty,the Governmentshall have the right to
annul this Agree!ll~t without ·.liability OJ;: in its· .discretion to·
require Lessee to pay,.. in ad~tion. to the; rental Qr consideration,
the full amOuntof. such commission, percentage, brokerage, or
contingent fee. .

26. OFFICIALS.NOTTO BENEFIT; No.Member·of or Delegate to
Congress, or Resident Commissioner,shall be admitted to any share
or part of. this.Agreement, or to any benefit to arise therefrom,
but this. provi-sion shal~not be·const~ed to extend to this
Agreementif madewith a. corporationf~r its general benefit.

27 • INTEREST;

.(a) Notwiths.tanding.any othel;'·provision of this Agreement,
unless paid. within .thirty (30) days, all amounts.that become
payable by the -Lessee to. the Governmentunder this Agreementshall
bear simple interest from the date until paid unless paid within
thirty (30) days·of becomi.ngdue. The interest rate shall be the
interest rate established by the Secretary of the Treasury as
provided in Section 12.of .the Contract Disputes Act of 1978 (P.L.
95-563), which is applicable· to the period in which the' amount
'becomesdue, as provided in subparagraph. (b) of' this paragraph, and
then at the rate applicable for·each six (6) monthperiod as fixed
by the Secretary until the amountis paid.

(b) Amountsshall be due at the· earliest of the following
dates;

(1) The date fixed under this Agreement.

(2) The date of the first written demandfor payment
consistent with this Agreement, including any demandresulting from
a default termination. .

'...
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360 PARTIES BOUND; All of the covenants, conditions and
obligations contained in this Agreement shall be binding upon and
inure to the benefit of the respective successors and assigns of
the Lessee to the same extent as i.feach successor and assign were
in each case named as a par.ty to this Agreement. Any' person,
corporation or other legal entity acquiring any or all of the
rights, title and interest of the Lessee in the Leased Property
shall thereby become liable under and be fully bound by all of the...-a, ,0 ..provisions of this Agreement. . ...lli;..
37. ADMINISTRATION AND NOTICE; The local Government
representative of this Agreement is Commanding Officer. Southwest
Division, Naval Facilities Engineering Command. All correspondence
and notices concerning this Agreement shall be directed to:

If to the Government;
Commanding Off.i.cer
Southwest Division
Naval' Facilities Engineering Command
1220 Paqific Highway
San Diego. California 9213~-5190

..

and to·;
Commanding Officer
Naval Air Station, Miramar
San Die.go,Califo~a 9.2145-5005

If to the Lessee:
The City Manager
City of San D!ego
202"C" Sfwreet
San Diego, ca~ifornia 92101

No notice, order. direction. determination. rec;iuireme.nt,·consent,
or approval under this Agreement shall be of any eff~ct; unl.ess in ..writing 0 • ,~.

IN W·ITNESS WHEREOF, this Agreement· has beeiriexecuted by the parties
hereto on the date inserted in the first paragraph.
CITY OF SAN DIEGO UNITED STATES OF AMERICA

Department of.the Navy

BY~' •. _~

Ti tIe '('149 ,.",~~ ,J!9&::l!T-
(Signature effective upon

ratification by the City Council
of the City of San Diego)

......
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