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LEASE

THIS LEASE made as of this )4 X day of /Uc ve ng her y

1964, by and between SANDY, INC,, hereinafter referred to as "Lessor",
and J-MART STORES, INC., hereinafter referred to as "Lessee", without
regard to gender or number. l

WITNEGSGSETH:

1, 'DESCRIfTION OF DEMISED PREMISES

Lessor hereby leases to lessee, and lessee hereby leases from lessor,
that certain real property located in the City of San Diego, County of San
Diego, State of California, more particularly described in Exhibit "A"

attached hereto and made a part hereof, together with all appurtenances,

eagements and rights-of-way thereunto pertaining. The premises hereby
leased to lessee are sometimes hereinafter referred to 4s "demised premises".
2, CONSTRUCTION OF IMPROVEMENTS

1. Lessor shall cause to be constructed on said land, at lessor's

sole cost and expense, a building and certain other improvements all of

which are described in specifications and drawings to be furnished by lessee
and attached hereto as Exhibit "B" and incorporated herein by this reference,
at 4 cost not to exceed EIGHT HUNDRED THOUSAND ($800,000,00) DOLLARS. It |
i8 understocd and agreed between the parties hereto that all improvement

costs in excess of $800,000.00 shall be paid by lessee, but in the event

that said costs shall be léss than $800,000.00, the minimum rent provided
herein shall be adjusted, | |

2. It 18 the intention of the parties hereto that under no circumstances
gshall the lessor ever pay or become obligated to pay more than $800,000,00 by
reason of any improvements made on the leased premisgs.énd therefore the term
"Construction Costs" 1s to be broadly construed and,?wiEﬁQut restricting the
generality of the term, it shall include, among otheiiéﬁiﬁgs;fall costs and

Lo

expenses of the following:
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(a)' Plaﬁs, specifications, engineering, building permits, perfor-'
mance contract or mechanics' lien bonds, and lessee's titie insurance policy;
(b) Service lines to the property line of the demised premises
for gas, électricity, water, sewers, telephone and other utilities and pay
counecting feesy
(c) Sidewalks, curbs, street improvements, walls, planting and
othér improvements, as may be required by any governmental authority as a
condition to or in connection with construction of the improvements on the
premises. Costs of existinglimprovements have been paid for and shall not
be considered; s
(d) Concrete driveway approaches from the public streets to the
property 1ine; 1 . |
(e)- ffegaration of the premises before construction:by removal
of trees, buildings, structures, etc.}
(f) Landscaping;
(g) Grading, leveling, filling, compaction of fill;fekcavation
and removal of dirt necessary} |
(h) Soil and foundation tests and any additional work not covered
by the construction contract;
(1) Outside lighting including parking area;
&) Bla;ktﬁp parking area as indicated on plans and specifications,
3. The cost of exterior signs and any 1mprovéments not shown on Exhibit
"B" ghall be excluded from said $800,000.00 construction costs and upon com-
pletion of construction, all the improvements shown on Exhibit "B" on the demiged
premises shall be the property of lessor, and lessee, except as to its interest
under this lease shall have no interest in or to any of the improvements..
4. Lessee shall bear the entire cost of constructing and installing
any and all fixtures, equipment, machinery, exterior and intgr?pr signs
required by lessee, and lessee shall install all of said itgméﬁaé goon as

P
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reasonably possible in connection with the construction of'tﬁﬂhﬁﬁilding and




improvements. Such installation may be made by lessee during construction
if it can be done without inconveniencing lessor or retarding the construct-
ion of the building and {mprovements. Such fixtures, equipment, ﬁachinery,
signs, etc., installed by lessee at its own expense shall be the property of

lessee, and lessor, except as elsewhere provided in this Leasﬁ;'shall have

boalee
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n¢ Interest in or to any 6f the same.
3. TERM

This Lease shall be for a term ¢f twenty (20) years. fhe commencenent
date shall be the date of the first to occur of the fdllowing events:
(a) When lessee commences operation of its business in the demised premises,
or (b) Sixty (60) days following the recording of the notice of completion
of the construction of said premises, more particularly described in the
plans and specifications attached hereto as Exhibit "B", with such notice
of completion being recorded in accorddnce with the laws of the State of
7 California. If the commencement date falls on the first day of a calendar
month, the twenty-year term shall begin to run from that date. If such date
-falls on other than the first day of a month, the term shall commence on the
first day of the month next following. Leséot and lessee shall exchange
written memoranda establishing the date of the commencement of this Lease
when such date can be determined.
4, RENT

Legsee agrees tu'pay;rent in advance on the fifgt day of each rentai
‘month during the 240 month term hereof, as follows:?é

(a) Lessee, shall deposit with lessor the sum of’FIFTEEN THOUSAND EIGHT
HUNDRED ($15,800.00) DOLLARS upon lessor notifying contractor to commence
construction. Said deposit shall be held by lesso; without interest thereon
and shall be applied against the first month's renﬁ'héreunder.

(b) For months 2 through 120, a rental of $15,800;00 per month and

for 121 Ehrough 240 a rental of $11,600.00 per monthﬁfiu;ject.to the provisions

Y
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of Paragranhv4.(c) herein.




(c) It is agreed that beginning with said 121st month and thereafter,
the monthly rental of $11,600.00 shall be adjusted at regular 5- year intervals
using the table for the United States Department of Labor, Consumer Price
index, all items, (1957-59=100) City of Los Angeles.

The new monthly rental of $11,600.00 for the first 5-year period
commencing on the lst day of the 121st month of this Lease shall be increased
or decreaséd‘based upon the present change from the September, 1964, price
index figure 6f said table. In the event lessee exercises its option to
renew (Paragraph 5) the new ‘rental figufe of $12,000.00 per month for the
5-year renewal periodiof the Lease shall be increased or decre&sed in difect
proportion to the §Eréentage Qf increase or decrease from the September, 1964,
price index figure of said table. For the purpose of fixing the increase or
decrease in monthly rental, the percentage of change shall in ﬁll cases be
computed from the September, 1964, price index figure to the September price
index figure next preceding the said 5-year period or the 5-year renewal
period.

If for any redson, there is any change of any kind in the calculation
or formulation of ﬁnited States Department of Labor Consumer Price Index,
all items for the City of'Los Angeles (1957 - 59 = 100), or if said index
shail no longer be published, then another index éenerally recognized as
authoritative shall be substituted by agreement, and if the parties shall
not agree, then by arbitration, in that lessor shall appoint one arbitrator,
lessee shall appoiﬁt one arbitrator, the two arbitrators so appointed shall
appointétthird,and the decision of the majority of such arbitrators shall
be conclusive upon the parties in the determination of such alternate atandard
for the calculation of the cost of living. If the two arbitrators so
appointed are unable to agree upon a third arbitrator, uponjgpﬁlication by
either party, such arbitrator may be appdinted by the preaiﬁ?ﬁgﬁjydge of

the Superior Court of San Diegd, Couhty;:. California.
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5. OPTION TO RENEW

| In the event that at the time of exercise thereof, lessee is not 1in
default under the terms of this Lease, lessee 18 granted the irrevocable option
of renewing thisg Lease qu a period of five (5) yqus beyond the expiration
date hereof at a monthly rental of TWELVE THOUSAND £$12,000.00) DOLLARS per
month plus or minus cost of living increase or decrease from said September,
1964, index as provided in the preceding paragraph. For this option to be
validly exercised, it must be exercised at least one hundred twenty (120)
days prior to the expiration date of this Lease by notice to such effect
Vin writing delivefed to lessor of such election. Except for the monthly
rental and the option to renew, the five-year extension and renewal period

shall be subject to all other convenants, conditions and agreements of

this Lease.
6. FUTURE COWSTRUCTION

Lessor and lessee agree that in the event either lessor or lessee
desire, at any time during the term of this Lgase, to construct or place
any builldings or structures upon the demised premises, other than those
described on Exhibit "C", then and in that event said construction shall be‘
with the mutual cénsent of lessor and lessee and upon terms and conditions
mutually agreed upon by said parties at that time.
7. MAIﬁENANCE, REPAIRS AND ALTERATIONS

1. H Subjeét in all respects to the provisions of "Damage and Destruction"
and "Eminent Domain" elsewhere in this Lease, lessee covenants and agrees,
at its sole cost and expense, at all times during the term of this Lease
to maintain and keep in an orderly condition and in a good state of repair
the demiged premises and every part thereof, including but not by way of
limitation, all parking areas, all buildings, improvements, foundatioms,
" exterior and in;eéiof walls, windows, doors, floors, ceilings, downspouts;
gutters, roof, skiiightt; plumbing and sewage facilities, air conditioning

N L‘ .
gystem, heating'éfstem, electrical facilities and équipment, glazing, store
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fronts, lighting fixtures and all other fixtures, equipment and appliances
of every kind and nature, reasonable use and wear thereof excepted, and in
connection therewith lessee shall make all repairs, replacements, rebuilding'
and restorations that mey be proper or necessary provided, however, that the
terms of this paragfaph shall not apply to any improvements provided by
paragtaph 6. Lésaee waives all right to make repairs at the expense of
lessor as pfovided by any provisions of law now or hereafter in force.
Lessee agrees that lessor shall never be called upon or obligated to make

any repairs, replécements, rebuildings, restorations, improvements, alterations,

'remodeling or additions whatsoaver in or about the demised premises. Lessor

shall assign to lessee all building guarantees of contractors,

2, Lessee may, without the consent of lessor make non-structural
iqterior alterations, improvements or additions; provided, however, that
same do not injﬁre the demised premises or decrease the value thereof;
provided furtﬁer,.that lessee shall pay all costs and expense in connection
with the same and shall hold legsor harmless therefrom. Except as provided
in the preceding sentence of this Section 2, lessee ghall not make any altera~
tions, 1mbrovementa or additions of or to the demised premises without first
obtaining the written consent of leasor, which shall not be unreasonably
withheld,

3. In no evént shall lessee be obligated‘by the provisions of this
heading '"Mainténance, Repairs and Alterations" to repair, replace or restore
the demised premises in.a situation covered under the heading '"Damage and
Destruction" or under the heading "Eminent Domain".

4, In alsitua;ion involving a need for repair, replace@e&t or restora=
tion of the demised premises, or any part thereof, and which is:not convered
by the provisions of "Eminent Domdain" or "Damage and Destructiﬁnﬂ;,léssee:
may, but shall not be obligated to, claim the benefit of any ﬁréperty damage

ingurance which may be payable to lessor by reason of the Idéé'ér cagualty

i
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glving rise to.euch need. However, the benefita of such property damage
insurance may be claimed only for the purpose of and to the extent necessary
to repalr, replace or restore that portion of the demised premises, the loaa'
or damagelbo which resulted in such benefits. In the event of a dispute
with an 1naurance%cafrier coﬁcerning coverage, lessee must bear the cost of
such dispute, wﬁeéher successful or unsuccessful, before becoming entitled
to such benéfit.
8. EFFECT OF BANkRUPTCY OR OTHER PROCEEDINGS

If at any time any bankruptcy or any reorganization proceeding is
instituted by or against lessee either in the State of Federal Courts,
or 1f a receiver is appointed under Chapters X or XI of the Bankruptcy
Act, for its business or property on the demised premises, or if any lien
is perfected by'judgment and execution levied against lessee or its property,
the enforcement or foreclosure of which might jeopardize the interest of
legsor in thé demised premises, lessor shall have the option, to be exercised
by written notice given to lessee, to declare this Lease termimted at any
time after the expiration of twenty (20) days following the commencement of
such proceeding or Judgment and execution, uﬁless the proceeding is dismissed,
bopded against or the lien dischargeiand all payments of rent ;nd other pay-
menés required by this Lease to be made by lessee to lessor are paid promptly
during said petriod of twenty (20) days. Lessor shall under no circumstances
be requited‘tb;peémit a receiver to retain possession of saidipremises, and
lessor need not lease said premises to such receiver, but leséot shall be
.entitled to immediate pogsesaion of said premises. Any repossession or
termination hereunder shall not operate in any way to prejud{Eefor affect
the right of lessor for recovery of rent or other charges thefefofbrEq
accrued, thereafter accruing, or to any other damages, nor ghall any such
termination or repossession ever be construed as ; ﬁaiver of or an election
not to claim‘fﬁtufe ?gmages on account of such breach, but all such damages,

including all fuédré%:edtals, shall be fully recoverable by lessbr.
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9. ATTORNEYS' FEES

Should either party hereto institute any action or pfoceeding in court
to enforce any provision hereof or for damages by reason of any alleged
breach of any provision of this Lease or for a de¢laration of such party's
rights or obligations hereunder, or for any other judicial remedy, the
prevailing party shall be entiﬁled to receive from the losing party guch
amount as the court may adjudge to be reasonable attorneys' feea for the
services rendered the party finally prevailing in any such action or pro-
ceeding.

10, MECHANICS' LIERNS '

Lessee covenants to kéep the demigsed premises #nd the improvements
thereon at all times-during the term hereof free of mechanica' liens aqd
other liens of 1ike nature other than liens credted or claimed by reason
of any work done by or at the instance of lessor, and at all times fully
to protect and 1ndémn1fy lessor againnt all such liena or claims which
may ripen into such liens and against all attorneys' fees, and other costs

and expenses growing out of -or incurred by reason of or on account of

any such claim or lien, and lessor agrees to do likewise with respect to work

dope by or for lessor. Should lessee or lessor fail to fully discharge any
such lien or claim, the other at its option may pay the same or any part
thereof, provided said lien or claim is perfected and executidn levied,
and shall be the sole judge of the legality of such lien or claim. All
amounts so paid by lessor or lessee, together with interest tﬁereon at the
rate of six percent (6%) per annum from time of payment untiljrepa?ment,
shall be repaid by the other.
11, LESSEE TO COMPLY WITH LAW

Lessee agfees at all times during the term of the Lease at its own
expense to conform to and comply with all laws, ordinances, and regulations
now in force or that are enacted hereafter affecting the usge ér occupancy of

all or any part of the demised premises. Lessee¢ indemmifies lessor against

8.




and agrees to save lessor harmless from all expenses imposed of‘incurred for
or becausc of any violation of any law, ordinance, or regulation occasioned
by the neglect or omission, or willful act of lessee or any person on the
premises by permission or holding under lessee'unlesg such violation results
solely from an act or omission on the part of lessor and/or the agents,’
servants or employees of lesasor.
12. PUBLIC UTTLITIES

, Lessee agrees to pay all charges for water, gas, electricity, or other
public utilities incurred by it in connection with the demised premises.
13. TAXES OR ASSESSMENTS

Lessée ;hélllpay prior to delinquency all taxes or assessments (including

i
but not limitedjto;p;ving, curbing or :sewerage assessments or the like)

H

which may be léyieh or assessed upon the real property or upon any improve-
ments at any time ;ereunder to the end that the lessor shall not be required

to pay any taxes or assessments whatsoever with respect to the demised premises
during the term ofvthis Leasge. Provided, however, that any taxes or assess-

" ments which may be levied or assessed for a period beginning before the
comnencement of this Lease or eﬁding after the termination hereof shall be
prqrated between lessor and lessee as of guch date or dates. Lessor represents
that there ﬁre no existing assessments against demised premises for paving,
curbing and sewers.

14, CITY LEASE

A, Lessor warrants fhat it has a valid lease with the City of San Diego on
certain *eal property described as that portion of Lot 30 in the Highlands,

in the City of San Diego, County of San Diego, State.of California, accbrding
to Map thereof No. 284, filed in the Office of the County Recorder of San Diego
County, March 16, 1887, lying westerly of the westerly line of Kearny Mesa Road.
Said lease agreeme¥t is incorporated herein and made a part he?eqf as though
get forth at leﬁgtﬁ in words, letters and figures. Lessee agr?ég to be

bound by the terms of said lease éxcept as hereinafter set forth. Paragraphs

B, C, D1, D8, D9, D22 of said City Lease shall not apply to Léssée.
: ' cp
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B. In the event that interchange be constructed on that portion of the
leased premises leased from the City of San Diego, Lessor and Lessee agree
that Lessee shall not have the right to cancel this lease unleﬁs the taking \\\ 4
of property for interchange purposes leaves less than 436,000 square fee
AE3 00 . u\

The said 436,000 square feet ghall consia;»gf;t&t:?&O"square feet of the p
fee gimple property and not less than {;;;é49 square feet of City leased _‘ ?§§g;
property difectly adjacent to the fee simple property. In the event there
is a deletion of area by the City as provided for in Paragraph 23 of the
City lease, the said deletion of area shall in no way affect Lessee's rental
as herein provided.
C. Any deletion by the City as provided for in Paragraph 23 of the City
lease shall not constitute a taking by eminent domain as prﬁvided for in
Paragraph 20 of this Lease, |
15. FIRE INSURANCE

Lessee shall, at its éole cost and expense, keep allibuildings, trade
fixtures, furniture, furnishings and equipment adquately insured against .
loss or damage by fire and other hazards with a reéépnsible insurance
company or companies providing protection to the extent of at least eighty
percent (B0%Z) of the replacement value of said buildi&gs,‘etc., against all
casualties included under the so-called fire and extended coverage standard
insurance form. Lessor, lessee, lenders holding liens on the demised premises
and lessors on said Ground Lease shall be named as assureds in said policy,
as their interests may appear. Lessee shall furnish to lessor certificates
of 511 insurance required under this paragraph.

16. ;PUBLIC LIABILITY INSURANCE AND LIABILITY FOR INJURIES TO PERSONS OR
PROPERTY

Lessor shall not be liable for any injuries or damage_tqfany person or

properti occurring in or about the leased premises during thé;léase term or
any renewal or extension thereof, and lessee agrees to 1ndeﬁﬂify and save
harmless lessor from and against any loss, cost, dam&geb‘orléipénses arising

. J
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out of any accident ;r‘other occurrence upon or about the leased premises
causing injury or damage to any person or property, except injury or damage
caused solely by the willful or negligent acts or omissiona of lessor and/or
the agents, servants or employees of lessor, Lessee ‘shall during the entire
term of this Lease, at lessee's own expense keep 1n‘Eorce by advance payment
of premiums, public liability insurance in an amount-of not less than Two
Hundred Thousand and No/100 Dollars ($200,000.00)‘for ;n injury to or Ae&th
of one person as a result of one occurrence and naﬁ léss than Five Hun&red
>Thousand and No/100 Dollars ($500,000.00) for injury to or death of more
‘than one person as & result of one occurrence and for hamage to property
" {n the amount of Twenty-Five Thousand and No/100 Dollars ($25,000.00),
insuring 1eqsee and lessor against any liability that may accrue against
them or either of them on account of any occurrences in or about the premises
and resulting in personal injury or death or property damage ' Said insurance
shall name lessor as an additional assured and shall protect and indemnify
legsee and lessor not only against any and all such liability, but also
against all loss,Jexpense and damage of any and every sort anﬁ.kind, incliuding
costs ofiinvestigation and attorneys' fees and other costs of defense. Lessee
shall furnish to lessor, if requested by lessor, certificates of all insurance
required undérfthis.paragraph, naming lessor as an additional assured.
17. DEFAULTS QF LESSOR

1.'Yi8h%hldwthejleAEed premises at any time during the term of this Lease
be subject to the lien of any trust deed, mortgage, Judgment, assessment,
tax or other oSligation,-whether incurred before or after the execution of
this Le&sé, which Lease 18 not bound hereun@er to pay or discharge, or should
lessor fail ;o_fai or discharge any obligation wich he is obligated under this
Lease to‘payiofldiscﬁarge, lessee shall have the right to pay or discharge
any sucﬁ:oblig;tién’but lessee #hall not be obligated to do so. Should

lessee elect to pay ur digcharge dny such obligation, lessor shall, upon demand

11.
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reimburse lessee?in the ‘full amount thereof, together with lessee's expenses
Incurred in-connection therewith, including reasonable attorney's fees and [
six percent (6%) interest from the date of payment; and lessée.shall have
the right to deduct from rents thereafter payable under this Lease all
amounts due from lessor under this paragraph until such amounts have been
paid in full. Any and all Trust Deeds secured by the within Leased premises
shall provide for notice of default to be given to lessee.
18, SUBLETTING AND ASSIGNMENT

1. Lessee shall have the right to sublet the premises'without further
congsent of lessor, but any such subletting shall not relieve 1essee of its
obligations to lessor under this Lease. All subleases execufed by lessee
covering any part of the demised premises shall be promptly'éelivered and
agsigned to lessor as security for the performance of all fefm;:of this
Lease,

2, Lessee shall not have the right to assign this Lease, without
the reasonable consent of lessor, and pfovided (1) lessee is not then in
default hereunder, (ii) lessee shall not, by reason of any such assigmment,
be relieved of any responsibility, liability, or obligation to lessor under
the terms of this Lease, (1i1) that any assignee ghéll agree in writing to
" be bound by all the terms, covenants and conditions of this Lease, and
(iv) that an executed original of such assignment and agreement shall be
delivered to lesséézgkiﬁisf' ’N\

19. SURRENDER OF PREMISES )

1. Lessee shall, upon termination of the demised term,-or any earlier
termination of this Lease, surrender to lessor fhe demised premises, including
without limitations, all ﬁuildinga and improvements not covered by Section
2 Hereof. |

2. Trade'fixtures; furnitufe, equipment and4gigns, which may be
installed in the demised premises prior to or during'the demised term #t the
cost of lessee or its sublessees shall not be deemed ﬁo become a part of the

1

demised premises and may be removed by the lesseé br‘its'sublessees from the

12.
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demised premises a4t or before the end of the demised term 1if ieasee or its
éubleaseea be not then i{n default hereunder. The lessee shall at its owm
cost and expense repair any and all damage to the demised premises resulting
from or caused by such removal, and shall restore the premises to its
original condition, reasonable wear and tear excepted. Lessee shall have
sixty (60) days after termination of this Le&se for any reason whatsoever
to effect such removal; repair and restoration; provided, however, no such
fixtures or equipﬁent placed on or in the demised premises by lessee, and

which remain tﬁe property of lessee, may be removed at & time when lesaee

is in default in payment of rent or dny other money payable hereunder, or in
the performance of any other covenant under this Lease.

3. Anything to the contrary herein notwithstanding, lessee shall

have the right at any time to remove its signs and other equipment bearing

any of its trade names or trademarks, whether registered or unregistered.

. Lessor shall have no right to use and Bhall not have or acquire any interests
in such trade name and service mark by reason of any of théigé;ms or provi-
sions of this lease or by reason of use of the same on the:Aéglked premises.
20. EMINENT DOMAIN

1. In the event that the whole of the demised premise; shall be taken
under the power of eminent domain, this Lease shall terminate aﬁ of the date
~possegsion 1s taken,

| 2. In the event that a substantial portion of the demised premises
shall be taken under the power of éminent domain (a deletion of area under
the City lease shall not be considered as a taking pursuant to the terms of
this paragraph), and the portion not éo taken would not.be adequate for the
continued operation of Leqsee's business, then this Lease shall be deemed to
have terminated as of the date of.taking of possession. Lessor and Leggee
hereby agree that in the eyent that after any taking there shall remain a total
of 436,000 square feet, both fee simple and city land, and there shall not be

a taking of fee gimple wherein the ratio of building to land of the fee simple
is less than one-to-one, and after the taking the fee simple land and the city
land are contiguous to each other, in such event the reémaining land shall be
.deeméd adequate for the continued operation of Leas?e's business.

13.




tien-ef-Lessedlz=business, In the event of any taking

~for-the cofit:
under the power of eminent domain which does not terminate this Lease as
aforesald, any obligation of Lessee under this Lease to pay rent and all
other provisions of this Ledse shall remain in full force and effect.
Within a reasonable time after it is determined pursuant to the foregoing
provisions that suéh taking will not terminate this Lease 1f the demised
premises are‘restored a8 hereinafter set forth, Lessor shall, at Lessor's
own cost and expense, proceed with due diligence to restore such part of the
demised premises as 1s not taken to as near the former condition of the original
demised premises, including buildings and parking area, as the circumstances
will permit, and Lessee shall continue to utilize said premises for the
operation of its business. During such restoratidm the rent will be abated
proportionately with the degree in which Lessee's use ﬁf gafid premises is
impaired during such re;tOration.
20A. CONTINGENCY
This Leage is contingent upon Lessee causing tO‘be.delivered to

Lessor executed subleases from the following sublesseés:

Food Fair

Unishops, Inc. .

Volume Merchandising, Inc.

Karls Shoes, Inc.

Hamp, Inc.
Said sublessees in the aggregate shall occupy 68.5% of the total selling floor
space in the building to be constructed on the demisdd premises at a minimum
rental of at least $140,000.00 per year. There shall be no provision in said
subleases which are inconsistent with the terms, covenante and conditions of
this Lease. Said subleases shall be assigned to Lessor as security for the
faithful performance of Lessee's obligations pursuant to the terms of this
Lease.
21. DAMAGE AND DESIRUCTION

1. If at any time during the term of this Lease any ome of the following

events shall occur:

14,

Groa
¥

2% I




i

(a) The”demiaed premises shall bé damaged or destroyed by an insured
casualty to the extent of fifty percent (50%) or more of the”féplacement
value thereof immediately prior to the occurrence of such dam#ée or destruc-
tion} or 3

(b) The building on the demised premises shall be damnge& br destroyed
by an insured casualty to the extent of fifty percent (50%) or more of the
replacement value thereof fimmediately prior to the occurrence of such damage
or destruction; or

(¢) The demised premises shall be damaged or destroyed by any casualty
other than an insured casualty to the extent of thirty-four percent (34%) or
more of the replacement value therof immediately prior to the occurrence of
such damage or destruction; or

(d) The building on the demised premises shall be damaged or destroyed
by any casualty other than an insured casualty to the extent of thirty-four
(34%) percent or more of the replacement value thereof imﬁediately prior

to the occurrence of such damage or destruction;

tﬁij upqn any such event Lessor or Lessee may terminate this Lease by giving
4 @ékay

kessee written nptice at any time within ninety (90)vdays after the occurrence
of such casualty. The pe;centage of the replacemenéifalue referred to herein-
above in this Section 1 shall be determined by an aréﬁitect or contractor
selected by the‘mutual agreement of Lessor and Lessee dnd who is familiar
with real estate values and construction costs in the area of the demised
premises, Such architect or contractor shall make hisg determination within
sixty (60) days after the occurrence Qf the casualty, and guch determination
shall be final and binding upon the parties hereto.ivIA the event that within
twenty (20} dayg after the occurrence of such casualty, Lessor and Lesseé are
unable to agreerupon'such selection, then within ten (iO)Idays after the
aforesaid twent}“(ZO) day period, Lessor and Lessea shall each select an

architect or contractor by written notice to the other party. - The two so .
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selected sh#ll.select a third architect or contractor within ten (10) days
after said original two have both been selected, and the percentage of the
replacement value referred to hereinabove in this Section 1 shall be.detetmined
by the majority of such three persons within thirty (30). days after their
selection, such determinaﬁion being final and binding upon the partiesg hereto.
In the event that either Lessor or Lessee shall breach its agreement pursuant
to the precéding gentence to select an architect or contractor ﬁithin the
time provided, thén the architect or contractor selected by the party not
50 breéching shall within thirty (30) days after his appointment make the
“determination of éhe“percentage of the replacement value referred to herein-
above, and such détermination shall be final and binding upon the parties
hereto.

2. If the demised premises or said building shall be damaged or destroyed,

and the provisions of Section 1 of "Damage and Destruction" shall not apply,

or, if said provisions shall apply, then upon the expiration of ,the applicable _
e .

ninety (90) day period provided in said Section I,Jﬁfi;gzzgngtail not have

terminated this Lease, then Lessor shall, as soon as reasonably possible,

 commence and proceed diligently to restore the demised premises substantially

to the condition thereof immediately pfior to such damageé or destruction, and

Lessee shall do likewise with respect to all signs, trade fixtures, equipment

and other instailationa installed by Lessee, Lessor shall have no interest .

in any 1nsurance'proéeed3 payable to Lessee resulting from any such damage or

destruction,.and Lessee shall have no interest in any insurance proceeds

payable to Lesgor resulting from any such damage or destruction.

3. The rent payable hereunder shall be abated proportiéngfely with

the degree iﬁ wﬁiéh Lessee's use of the demised premises is i%p;ired during

the period of any damage, repair or reatoration provided for in this heading

"Damage and Destruction". Lessee shall continue the OpetatiOﬁ:Qf its business

on the demised premises during any such period to the extentqéé;sonablx

practicable from the standpoint of prudent business management. Except for

"
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the abatement of pent hereinabove provided, Lessee shall not be entitled to
any»compeﬂsation'ér damage for loss in the use of the whole or any part of
the demised premia;s and/or any inconvenience or annoyance occasioned by
A

any damage, destrdction, repair, rebuilding or restoration.
22, REMEDIES |

If at any time lessee shall‘fail to remedy any default in the payment
of any sum due under this Lease for fifteen (15) daysa after writtenvnotice;
or fail to reﬁedy any default with respect to any of the other provisions,
covenants or conditions 6f this Lease to be kept or performed by lessee within
a period of thirty (30) days (or such additional time ag is reasoﬁably
required to cure any such default), after notice, or 1f lessee abandons the
demised premises or if lessee breaches any obligation under this Lease which
cannot be cured, then and in any such event lessor may, at legsor's option
and without 1imit1ﬁg lessor in the exercise of any other right of remedy
lessor may have an account of such default, and without any further demand
or notice:

(a) Re-enter the demiéed premises with or without process of law,
take possession of all improvements, additions, alterations, equipment
and fixtures.thgrebn; eject all parties in possession thereofgtherefrom,
and, without terminating this Lease, at any time and from timé tb time relet (/
the demised premises or any part or parts thereof for the account of lessin;
or otherwise, receive and collect the rents therefor, applying the game first
to the payment of such expenses as lessor may have paid, assumed or incurred
in recovering possession of the demised premises, including costs, expenses
and attorneys' fees, and for placing the same in good order and condition or
preparing of altering the same for reletting, and all other expenses, commissions
and charges paid, aggumed or incurred by lessor in or in comnnection with reletting
the demised premises, and then to the fulfillment of the covenants of lessee.
Any such reletting as provided for herein mey be for the remainder of the

initial term or any renewal term of this Lease as originally granted or for a

ot
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longer or shorter period. Lessor may execute any lease made p;rsuant to
the terms hereof either in lessor's name or in the name of leasee, as lessgor
may see fit, and the gubtenant tthein shall be under no obligation whatsoever
for the applicétioﬁ by lessor of any rent collected by lessor from such Bubtee
nant to any and all sums due and owing or which may become due and owing -
under the provisioﬁs of this Lease, nor shall lessee have any right or
authority wh&tever to collect any rent whatever from such subtenant. In
.aﬁy case and whether or ndt the demised premises or any part thereof be relet,
lessee shall pay to lessor all sums required to be paid by lessee up to the
time of re-entry by lessor, and thereafter lessee shall, if required by lessor,
paf to lessor uﬁtil the end of the initial term or any renewal term of thisg
Lease the equivalent of the amount of all rent and other charges required to
be paid by lessee under the terms of this Lease, less the avails of sguch
reletting during the initial or any renewal of this Lease, 1f any, after
payment of the expenses of lessor as aforesaid, and the same“dh&ll be due
and payable on the several rent days herein specified, and legéor need not
wait until the termination 6f this Lease to recover the same b& legal action
or otherwise. -No such re-entry by lessor shall const;tute an ;iection to
terminate this Lease unless lessor gives lessee notice of lessor's electiqn
to terminate.

(b) Declare this Lease at an end, re-entef the demised premises with
or without process of law, eject all parties in possession thereof therefrom
and reposgess and enjoy said premises together with all improvements thereto,
and lessor shall thereupon be entitled to recover from lessee the worth.at the
time of such termination, of the excess, if any, of the amount of rent and
charges equivalent to rent reserved in this Lease for the balance of the
initial term or any renewal term of this Lease over the then reasonable rental
value of the demised premises for the same period. The forego;ng rights of
lessor shall be cumulative to all other rights or remedies now or hereafter

given to lessor by law or by the terms of this Lease.
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The remedies of lessor as hereinabove provided are 1n‘addition to and
not exclusive of any otﬁgr remedy of lessor hereir ‘given or which may be
permitted by law. Any re-entry as provided for h;;é;n shall be allowed by
lessee without hindrance, and lessor shall not be llable in damages or
guilty of trespass because of such re-entry. The faflure of lessor to 1nsist.
in any one or more instances upon a strict performance of any of the covenants
of this lease or to exercise any option contained herein shall not be construed
as a wvaiver or a relinquishment for the future of‘such covenant or option. |
A receipt ﬁy‘ieésor of rent with knowledge of the bre;qh of any covenant
hereof gshall not be deeméd a waiver of such breach, and no waiver by lessor
of any provision of this Lease shall be deemed to have been made unless
express'in writing and signed by lessor. In addition to the other remedies
provided herein, lessor shall be entitled to the restraint biiinjunction of

rod
i

conditions or

the vidiaticn-or attempted violation of any of the co\renant:_i:;‘-i

provisions of this Lease.
23. SERVICE OF NOTICE
1.?: Alllnotices or demands of any kind which lessor is required to
or desires tb:serve on lessee with respect to this Lease may be served by
mailing a copy of such notice or demand to lessee by registered mail, postage
and registration charges prepaid, addressed to lessee at the place last desi-
gnated by itAés the place at which notices may be served, or, if no such
written designation 18 then in effect, then addressed to lessée at the demised
premises. Le§See:hereby designates 4750 Kearny Mesa Road, San Diego, California
92111, as the ﬁlace at which notices shall be served., Service by mail shall
be deemedfcoﬁplet; at the expiration of the third day after the date of
m;iling;. | |
2. vAll notices or demands of any kind which lessee is required to or
desires to serve on lessor with respect to this Lease may be served by mailing
a copy of such notice or demand to lessor by registered mail, postage and
registration charges prepaid, addressed to lessor at the place last desig-
nated by it as the place at which notice may be served. Lessor hereby desig;
nates 3010 Cowley Way, San Diego, California 92117, as the place at which
notices phall beléerved. Service by mail shall be deemed complete at the

expiration of theithird ddy after the date of mailing,

[
. ]
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24, ADVERTISING DISPLAYS

It 1is further‘agreed that all signs and advertising displayed in and
about the premiaed shall be such only as advertises the business carried on
upon such premises._} \
25. NON-WATVER |

Lessor's failure to take advantage of any default or breach of covenant
on the part of lessee shall not be, or be construed as, a walver thereof,
nor shall any custom or practice which may grow up between the parties in the
course of administering the Lease be construed to waive or to affect the
right 6f lessor to insist upon the strict and punctual performance by lessee
of any term, covenant or condition hereof, or to exercise any rights given-
lessor on account of any such default. A waiver of a particular breach or
default shall not be deemed to be & waiver of a similar or any subsequent
breach of default,
26. OPERATION OF BUSINESS

Lessee agrees to keep its business open and in full operation at least
s8ix (6) days a week and for a minimum of eight (8) hours per day, Lessee
will keep the leased premises adequately fixturized, equipped and staffed
during the term of this Lease.
27. NO OTHER AGREEMENTS

| Both parties he?aby declare and ceftify that neither of sﬁid parties

has made any representations nor agreements to or with the other parties in
" addition to, or in conflict with, the terms, covenants and conﬁitiona and
representations between the parties upon the subject matter hé;éof.
28. APPLICABLE LAW AND PARTIES BOUND

This Lease shall be construed under the laws of the State of California
and shall be binding upon and inure to the benefit of, as the case may require,

the parties hereto:and their respective heirs, executors, administrators,

succesgsors and assigns.
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29, SECURITY.

Legsee shall assign all of lessee's subleases to lessor as security
for the full and faithful performance of each and every term, provisions,

covenant and condition of this Lease.
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