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CITY OF SAN DI~GO
PUCENTrlGE LEASE

THIS LEASE AGREE~ENT is executed bet~een the CITY OF SAN DIEGO, a municipal
corporat-ion, hereinafter called "CITY," and FRANK 'tI. SCHOSSQW, JR., rLb~a.

S?IDER'S .1l,IRCRAFTSERVICE, HIC., hereinafter-called "LESSEE."

SECTION 1. IJSES.
1.01 Pr emt s es . CITY hereby leases to LESSEE and LESSEE leases from CITY

all of that certain real property situated on :10ntgorner} Field
Airport in the Cit} of San Diego, County of San Diego, State of
California, rlescribedin Exhibit "A" attached hereto and by tni s
reference made part of this agreement. Said real property is
hereinafter called the "premises."

1.02 Per:nitted Use. Said premises are leased to LESSEE only for the
purpose of engaging in the business of -ai r-cr-at t engine and airframe
repairs, sales and renting of ai-rcraft, aircraft parts and acces-
sories, flight instruction, renting aircraft storage and tiedown
space, operating an aircraft charter and flight service, sale of
aviation petroleum products to the general public and for such
oth~r related or i~cidental purposes as may first be approved in
writing by City Manager and for no other purpose whatsoever.
LESSEE covenants and agrees to use the premises throughout the term
hereof for the above specified purposes and to diligently conduct
the business ther20n to produce the most gross income that can be
reasonably expected. Failure to continuously use the .premises for
said purposes, or the use of the premises for purposes not
expressly authorized herein, shall be grounds for termination by
CI TY •

1.03 Related Council Actions. By the granting of-this lease, neither
the CITY nor the Council of CITY is obligating itself to any other
governmental agent, board, commission, or agency with regard to any
other discretionary action relating to development or operation of
the premises. Discretionary action includes, hut is no t .limt t ed
to, rezonings, variances, environmental clearances or any other
governmental agency approvals which may be required for the devel-
opment and o~eration of the leased prelnises.
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1.04 Ou~et Possess~on. LESSEE, pay~ng the rent and perfor~ing the

covenants and agreements here~n, shall at all t~mes during the ter'n
peaceably and qu~etly have, hold and enjoy the premises. If CITY
for any reason cannot deliver possession of the premises to LESSEE
at the cOlnlnence~neritof the term, or if during the lease ter~ LESSEE
is temporarily dispossessed through action or claim of a title
sJperipr to CITY'S, then a~d in either of such events, th~s lease
shall not be voidable nor shall CITY be liable to LESSEE for any
loss or damage resulting therefrom, but there shall be de termf nsd
and stated in writ~ng by the City Manager of CITY a proportionate
reduction of the minimum or flat rate rent for the period or
periods during wh~ch LESSEE is prevented froln having the quiet
possession of all or a portion of the premises.

1.05 Ease!nents and Reser'/at~ons.
a. CiTY hereby reserves all rightsl title and interest in any and

all subsurface natural gas, oil , minerals and 'dater on or
Ivithin the pre!nises.

b. CITY reserves the right to grant and use easements or estab-
lish dnd use rignts-of-way over, under, along and across the
leased premises for utilities, thoroughfa~es, or access as it
deems advisable for the public good.

c. CITY has the right to enter the premises for tile purpose of
making repairs tb or develop~ng municipal resources and
ser',~ces.

HOl'/e'/er,CiTY shall not unreasonably or SUbstantially interfere
with LESSEE'S use of the prem~ses and will reimburse LESSEE for
physical damages, if any, to the permanent improvements located on
the leased premises resulting from CITY'S exercising the rights
reserved in th~s section. Such reimbursement may incl~de a reduc-
tion in the rent proport~onate to the amount of physical dalnage as
det ermi ned by the CITY. CITY will pay the costs of maintenance and
repair of all CITY installations made pursuant to these reserved
rights.

1.06 Competent i1anage!nent. Throughout the term of this 1ease agreement
LESSEE shall provide competent management of. the leased pr emi ses to
the satisfaction of the City Manager. For the purposes of this
paragraph, "competent manaqenent " shall mean dernonstrated ab iI t ty
in the management of an airport f xed base operation in a fiscally
responsi~le ~anner and expertise n all related business
operations.

-2-
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SECTIGrI 2: TERr~

2.:)1 C::lI;lmenC2!nentand Termination. The term of this agreement shall be
three (3) years commencing on ;'1ay1, 1985. "Lease year" as used in
this lease shall mean the 12-'1lOnthperiod commencing on the first
day of ~ay 1985. Either party may terminate this lease upon 130
days' wri t t en notice to the other party. LESSEE "!laivesall claims
for damages by reason of the termination of this agreement.

2.02 Holdover. Any holding over by LESSEE after expiration or ter:nina-
tion shall not be considered a renewal or extension of this lease.
The occJpancy of the pre:nises after the expiration or termination
of this agreement constitJtes a month-to-month tenancy, and all
other terms and conditions of this agreement shall continue in full
force and effect; pr-ov tded , howeve r , CITY shall have the right to
apply a reasonable increase in rent to bring the rent to fair
~ar~et value and to terminate tne holdover tenancy at will.

2.03 Ouitclaim and Surrender of LESSEE~S Interest. On execution of this
lease, the LESS~~ shall deliver to the CITY a quitclailn deed in
recordable form quitclaiming all its rights in the pre~ises. CITY
may record such deed only on the expiration or earlier termination
of this lease. In the event the C:TY requires any subsequent
quitclailn deed, the LESSEE or its successor in interest shall
deliver the same within five (5) days after receiving written
demand therefor.
At the expiration or earlier termination of this lease, LESSEE
shall surrende~ the premises to CITY free and clear of all liens
and encumbr3nces, exce~t those liens and encumbrances which' existed
on the date of execution he~eof, and in a decent, safe and sanitary
cond i tion, and in t ne case of. t errnination of this lease by CITY
prior to the end of the s~ecified lease term any liens and encum-
brances approved in ~riting by tne City_Manager during the lease
term.

SECTI ml 3: RENT
3.01 Place of Payment. All rents re~uired herein must be made payable

to the City Treasurer and mailed or delivered to the Office of the
City Treasurer, City of San Oiego, P. O. Box 2289, San Diego,
California, 92112-4165.,
The place of payment may be changed at ~ny time by CITY upon thirty
(30) days written notice to LESSEE. Mailed rental payments shall
be deemed paid upon the date such payment is postmar'<ed by the
postal authorities. LESSEE as sume s all risk of loss and late
payment charges if payments are made by ma i1, or if pos tmarx s are
illegible, in which case the payment shall be deemed paid upon
actual receipt by the Cay Treasurer.

-3-



, , ' • •" ,

3.02 Rent.
a. Mininun Rent. Beginning the effective date of this lease and

continuing until adjusted under the provisions of Paragraph
3.02.b. hereof, the annual minimum rent shall be T\'Ielve
Thousand Fifty Dollars (512,050). If the total amount of
percentage rent based on gross income as set out in Paragraph
c. hereof, paid to CITY by L~SSEE, in anyone year ending upon
the day prior to the anniversary date of the commencement of
this aqr eene nt (lease"year) "is less than the sum of $12,050,
then LESSeE shall pay the CITY within 00 days of said
ann ive rsary date a sum of money equal to the di fference
be twe en the amount actually paid to CITY and minimum rent.

b. Minimum Rent Adjustment. Effective at the beginning of the
first day 01 the 19th month following the effective date of
this lease, the annual minimum rent shall be eighty percent .j"

(80%) of the annual average of actual rents paid or accrued.>"
during the o-,nonth pe riod preceding the adjust:nent date. /It
is recognized that such adjustments shall be calculated by
CITY upon completion of payment.~due for the preceding rental
pe~iod in order to determine the amount of the adjustment to
be effecti'/e on the dates stated herein. Until such
calc~lations are completed, LESSeE shall continue paying
Illinimum rents at the prior rate. In no event shall any such
minimum rent adjust:nent result in a decrease in the minilnun
rerit requi r'ement in ef fect immediately prior to the adjustment
date.

c." Percentane Rents. Percentage rents will be calculated on a
calenda:-- month basis and will consist of the following per-
centages of the gross income resulting from the use of the
premises:
ONE HALF PERCENT (1/2%) of the gross income derived from

the sale of new or used aircraft
that were owned and sold by
LESSeE.

FIVE PE~CENT (5%) of the gross profit or commission
on aircraft not owned by LESSEEi
which were sold on a commission
basis.

SEVEN PERCENT (7%) of gross income derived from the
rental of aircraft t iedown
f ac ilities.

FIVE PERCENT (5%) . of gross income derived from the
rental of aircraft storage
hangars.
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FOUR PERCENT (4%) of gross income derived from the

sale of aviation fuel and oil
sold to the general public.

TnREE PERCZNT (3%) of gross income de ri 'led from ai r-
craft rental, ai rcraft repa i r,
sales of aircraft parts and
accessories, fl 19ht Ins t ruc t t on ,
aircraft charter and flight ser-
vice and all other aircraft ac~i-
vities not hereinabove defined.

TEN PE~CENT (10%)
TWENTY-FIVE PERCENT (25%)

All ctner ac ti 'Ii ties.
Of commissions or any other CJin-
pensation paid to LESSEE or sub-
lessees for the right to install
or operate coin-operated vending,
game or service Inac'lines or de-
vices on the premises, including
te1e;:>hones, or 10% of the gross
income of any such coin-operat2d
machines or devices owned, rented
or leased by LESSEE or sublessees
for use on the pre!nises ,

The City Manager in his sale discretion, may approve another
percentage rate or flat rate of rent for each other incidental
service or operation supp le-nent ary to the per:nitted use(s) set
forth under Uses, hereof as may be approved in writing by the
City Manager prior to commencement of such other service(s) or
operation(s). Provided, however, any activity conducted on
the prernises without ;:>riorapproval by the City Manager shall
be subject to the requirements of Section 3.07, UNAUTHORIZED
USE CHARGE, hereof.

3.03 Payment Procedure. On or before the last day of the calendarnont:1
following the calendar month in '/lhichthe gross income subject to
rents was earned, LESSEE will provide CITY with a correc~ statement
together with a payment of rent on all applicable gross receipts in
a form selected by CITY. The st at ement will be signed by LESSEE or
its authorized agent, attesting to the accuracy thereof, which
shall be legally binding upon LESSEE. Each statement will indicate
or include:
a. Total gross receipts for the subject month, itemized as to

business categories for which se;:>arate percentage rents are
establiShed. A gross receipts breakdown of each business
conducted on the prernises must be incl uded when a r2ported
cat eqary.vs hows gross income to be more than one business
operation.
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b. The pe rcent aqe rental due the ClTY, computed and t o t aled,

c. The accumulated t o ta l of all rents prev ious ly pa id far the
c~rrent lease year.

d. The tQtal percentage rent due CITY computed as descr~bed ~n
t~is section.

Any rents due CITY from sublease act~v~t~es or operat~ons ~ill
beg~n ~~ththe earl~~st of the follow~ng dates (~hether or not
pr~or approval was g~ven by the CITY as requ~red by this
lease, and whether or not a separate percentage rent was
establ ~shed by CIT'!):

(1) Sublease commencement date.
(2) Phys~cal oc::~pancy date.
(3) Earliest act~v~ty date,(i.e., sale of goods, sol~citat~on

of bus~ness, constr~ction"or alterations, etc.).
3.04 Gross lncome , "Gross income or rece~pts" as used in this lease,

shall "include all ~ncome rasul t~ng from occupancy of the leased
pr smt ses from whate'/er source de rived whether recei'/ed or to become
due. Pr ov ided , noveve r , gross tricome shall not include federal,
state or mun t cipa l taxes collected from the consumer (;"'e'Jardlessof
whether tile amount thereof is st ated to the consumer as a separ at e
charge) and paid over pe rt odt cal ly by LESSEE to a governmental
agency accomp an ied by a tax return or st aternent as requ~red by law ,
Possessory ~nter:=st taxes or other property taxes shall not be
deducted by LESSEE in comput inq gross income. Gross income shall
not include refunds for goods returned for res ale on the pre!nises
or refunds of depos~ts. The alnaunt of such taxes and refunds shall
be clearly shown on the books and records of LESSEE. The percent-
age rent shall be calcu let ed iand pa~dby LESSEE on the basis of
SJ~d gross income whether the income ~s received by LESSEE or by
any sublessee, per~~ttee or licensee or their agents and all gross
income rece t ved by any SUblessee, pe rarlt t ee , licenseeor other
party as a result of occupancy of said prem~ses or the operation
thereof shall be regarded as gross income of LESSEE for the purpose
of calculat~ng the percentage rent hereunder requ~red to be paid by
LESSEE to CITY, except as may be ot nerwi se specified by or pursuant
to ttri s lease.

3.05 Inspec~~on of Records.
a. Records. LESSEE sna l l , at all times during the leas e term,

keep or cause to be kept true and complete books, records and
accounts of all f~nancial transact~ons in the operation of all
bus~ness act~v~ty conducted upon and financ~altransactions
resulting from the use of the premises. The records shall be
supported by source docu~ents such ~s sales slips, da~ly cash
reg~ster tapes, purchase ~nvo~ces or other documents as
necessary to allow CITY to easily de termi ne the total gross
income.
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Any retail sales or char~es will be recorded by means of cash
registers or other cOlnparable devices which display to the
c~stomer the amount of :he transaction and automatically
issues a receipt. The registers will be equipped with devices
that lock in sales totals and other transaction numbers and
sales details that are not resettable. Totals registered
shall be read and recorded at the beainnina and end of eachbusiness day. . -

In the event of admission charges or rentals, LESSEE Shall
issue serially numbe~ed tickets for each such admiSSion or
rental and shall keep an adequate record of sucn t icke t s , as
well as a record of unissued tickets.
All retail sales and char jes may be recorded by a syst em other
than cash re'Jisters or other comparable de'/ices provi,jed such
system is ap0roved by CITY.

b. Financial Statements. Within sixty (60) days after the end of
each lease year as previously ~stablished he~ein, LESSEE will,
at its expense, s~bmit to CITY a statement in which the total
gross receipts and the corresponding arnounts of rents paid
CITY for the year are classified according to the categories
of business established for any percentage rental and for any
other business conducted on 0r from the premises. Said
statement shall be signed by LESSEE or its authorized agent,
attesting to the acc~racj thereof, which shall be legally
binding upon LESSEE.

c. Petrole~m Products. Not later than the thirteenth day of each
month, LESSEE Shall render to ·CITY a sta t e-nent of all aviation
fuel and aviation oil bought or distributed by or de liver ed
to LESSEE on the ai rpor t during the precedi ng month. Such
st at enent shall a1 so show the source of all purchases by
LESSEE.

d. Right to Insoect. All LESSEE'S books of account, recards and
suppo rt i nq documentat·ion, as de sc rlbed under a. Recards will
be kept for at least five years and made available to CITY in
one location within the City of San Diego. Said books and
records shall be maintained separate froln all other accounts
not relating to the leased premises. The CITY, at its discre-
tion, shall have the right to inspect and audit the business
of LESSEE, its agents, sublessees, concessionaires dnd
1icensees operating on and in connection wi t h the premises as
necessary and aocrcor t ate for CITY to deterrnine the amounts of
rent due CITY in compliance ',1iththe requt reinent s of this
lease.
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On CITY'S reques t , LESSEE: I,,~llpromptly prov~de, at LESSEE'S
expense, any necessary data to enableSITY to fully comply
with all rsqut rement s of the state or federal government for
lease ~nformat~on or reports concerning the pr'esri se s , Such
data w~ll ~nclude, if requ~red, a detailed breakdown of
LESSEE'S receipts and expenses.

e. Aud~t Cost. The full cost of the CITY'S aud~:s will be borne
by CITY unless one or both of the fJllow~ng condit~ons ex~sts,
in which case LESSEE-hereby agrees to pay.CITY'S cost of
aud~t.
(1) T:1e aud: t reveals an underpayment of more than fi'le

percent (5~~), or more than $10,000 wn icheve r t s less
between-the rent due as reported and pa~d by LESSEE
pur-suant to this lease a-nd rent due as de t erm'ined by the
audit; or

(2) LESSEE has failed to ma~ntain complete and true books,
records, accounts and s;Jp~ort~ng source documents in
s~r~ct accordance with the Ins~ection of Records
section.

LESSE:: shall pay any de f iciency de t e r-ni ned by the audi t plus
interest on s;Jch amount as def~ned ~n the Delinquent Rent
prov~sion of th~s lease w~:hin thi'rty (30) days of notice
thereof by CITY. CITY w~ll credit any overpayment against
incomtnq rents. Any overpayment de t armi ned after the end of
th~s lease w~ll be refunded by CITY w~:hin th~rty (30) days of
confir:na:~on by the C~ty Manager of the audit findings.

f. Default. LESSEE'S failure to keep complete and accurate
records by means of double entry book~eeping and make them
available for CITY trispection t s , like all other fa~lures .to
comply 'with covenants of this lease, a breach of this lease
and cause for termination.

3.06 Delinuuent Rent and Aud~t Fees. If the LESSEE fa~ls to pay the
rent when due, the LESSEE will pay ~n addit~on to the unpa~d rents,
five percent (5%) of the delinquent rent. If the rent is st~ll
unpa~d at the end of fifteen '(15) days, the LESSEE shall pay an
add i t lone l f~ve percent (5%) [oeing a total of ten percent (lO:~)J
Wh~C1 is hereby mutually agreed by th~ parties to be appropriate to
compensate CITY for loss resulting from rental delinquency, includ-
ing los~ interest, opportunit~es, legal costs, and the cost of S2r-
vicing the del~nquent account.
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In the event that the CITY audit, if appllcable discloses that the
rent for the audited period has been underpaid n excess of five
per-cent (5;~) of the total required rent, then L SSEE shall pay CITY
the cost of the audit plus ten percent (10%) per year on the amount
by 'Ilhiehsaid rent was underpaid in addition to the unpaid rents as
s nown to be due CITY as compensation to CITY for administrative
costs and loss of interest,as previously described herein. In the
event the CITY audit discloses that the unpaid rent is less than
five percent of the total rent, then in the event LESSEE fails to
pay said unpaid rent withfn thirty (30) days after written notice
'from CITY , an additional fee of ten percent (10%) of said unpaid
amount shall be added t a the unpaid amount t o compensate CITY for
costs and losses due to such nonpayment. LESSEE agrees to pay such
amounts and further aor ee s that the speci fic late charges represent
a fair and reason~ble-estimateof the costs that CITY will incur
froln LESSEE'S late payment. Acceptance of late charges and any
portion of the late payment Jy CIT'! shall in no event constitute a
waiver of LESSEE default with respect to late payment, nor prevent
CITY from exercising any of the other rights and re!nedies granted
in this lease.

3.07 UnalJthori:ed Use Char1e. LESSEE will pay CITY tAenty percent (20%)
of the gross receipts for any service or use that is not permitted
by this lease. This payment is subject to the due date provided in
this lease flJr rental payments, and the provision f'or delinquent
rent. The existence of the twenty percent (20%) charge in this
clause and the payment of this charge or any part of It, does not
constitute an authorization for a particular service or use, and
does not waive any CITY rights to terminate a service or use or to
default LESSEE for participating in'or allowing anjunauthorized
use of the leased premises.

SE~TION 4: ASSIGNMENT
4.01 Tilne is of Essence; Provisions Binding on Successors. Time is of

the essence of all of the terms, cove~ants and condi:ions of this
leasa and, except as other~ise provided herein, all of the terms,
covenants and conditions of this lease sha11 apply to, benefit and
bind the successors and assigns of the respective parties, jointly
and i~dividually.

4.02 Assillnrnent and SUbletting. SUbject to prior CITY approval in each
instance, L~SSE~ may assig~ this lease and any interest herein and
may subl ease any portion hereof to an assignee or sublessee who
has, in the opinion and in the sale and absolute discretion of the
City Manager, the financial capability and overall cOlnpetence to
successfully operate the assigned or subleased portion of the
pr emt ses in a manner at least comparable to the operations of
LESSEE. This lease and any interest herein shall not be assignable
by operation of law without the written consent of the CITY.
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"Assignme~t," for the pur~oses of this clause shall include any
transfer of any ownership interest in this lease by LESSEE or by
any par tner s , pr inc ipal s , or stockno Icer s , as the case may :>e,from
the cr igi nal LESSEE, its general partner" or princi pal s ,
Approval of any assignment or sublease shall be conditioned upon
the assignee or sublessee agreeing in writing·that it ~ill assume
the rights and obligations thereby assigned or subleased and that
it wi ll keep and perform e.ll covenarits , conditions and provisions
of this agre~nent which are applicable to the rights acquired. The
City i·lanager may require, as a cand i t t on to approval of any sub-
lease or assignnent, that the proposed sublessee or assignee pay
additional rent to CITY to equal the full fair ma rce t rent justifi-
able at the date of such proposed sublease or assignment and that
this lease or the reouested sublease otherwise be rev~sed to comply
'.~ith st anda rd CI n 1ease ;-equire.nents that are then current.

4.03 Encumbrance. Subject to prior consent by the CITY, which shall not
be 'unreasonably withheld, LESSEE ~aj' encumber this lease, its
leasehold estate and its improvements thereon by deed of trust,
mortgage,.chattel rnorqa']e or'other secur ity ins t rument to assure
the payment of a promissory note or notes of the LESSEE, uoon the
ex~ress conditton that the net prQce~ds of S:.JC~loan or loans be
devoted exclusi~ely to the pur~ose of de~eloping the leased
pr e.nises ; hoveve r , a raasoncb le port ton of the loan pr ocesds .nay he
disbursed far payment of incidental casts of cons'truct~on, inclUd-
ing but not ltmited to the followtng: off-site improvements for
service of the premises; fln-site irnprove'nents; escrow c~arges;
premiums for hazard tnsurance, or other insurance or bonds ;-equired
by CITY; title insurance pre!niJms; ;-easGnable loan costs such as
discounts, interest and conmi ss t ons ; and a rcn t t actur a l , engtneering
and attorney's fees and s:.Jchother normal ex~enses incidental to
such construction.
Any subsequent encumbr-ances on the premi ses or on any per:nanent
improvements thereon .nust fi r-st ha~e the approval, in vlriting, of
the City Manager. Such subsequent encumbrances snaIl also be for
the exclusive purpose of de~elopment of the pre!nises. Provided,
however, after the pre!nises are fully de~eloped in accordance with
said development plan to the satisfac'tton of the Ci'ty Manager,
proceeds from refinancing or from such subsequent encumbr-ances may
be used to reduce LESSEE'S equity so long as there is also substan-
tial benefit to the CITY therefro:n. The City Manager shall have
the sole and absolute discretion to approve or disapprove any such
proposed subsequent encumbrance, including but not limited to
amending the lease to provide then current rents dnd provisions.

..
In the event any such approved deed of trust or mortgage or otne r
security type instrument should at any time be in default and be
foreclosed or transferred in lieu of foreclosure, the CITY will
accept the approved mor tqe qee or bene f ic t ary t:,ereof as its new
tenant under this lease wt'th all the rights, privileges and duties
granted and imposed in this lease.
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Any default, forecl05ur or sale pursuant to sa~d deed of trust,
mortgage or other secur ty ~nstrument, shall be ~nval~d w~th
respect to th~s lease w thout prior not~ce th~reof to and approved
by CITY. Upon prior apor ova l by CITY, sa~d mortgagee or bene f ic i-
ary may as st qn this lease to it s nomt nee , if nominee is a reput;-
able, qual~fie~ and financially responsible person ~n the op~nion
of CITY. Any deed of t rus t , !nor:~il']eor other Security ins t rument
shall be subject to all of the t2r~s, covenants and conditions of
trris lease and shall not be deemed to amend or alter any of t'he
terms, cove~ants or conditions hereof.

4.04 Defaults and Remedies.
a. Defaul:. In .the event that:

(1) L~SSE~ shall default ~n t~e performance of any covenant
or cond : t ion r2quired by this lease to be perfor:ned by
L~SSEE and saa ll fail to cure said default tlith~n thirty
(30) days following writt~n notice thereof f:-om CITY; or

(2) L~SSE~ shall voluntarily file or.have involuntarily filed
against ~t any' pet~t~on under any bank:-uptcj o~ insol-
vency act or law; or
L~SSEE shall be adjUdicated a bank:-upt; or

(1). L~SSEE shall ;]lakea general as siqnment for the benefit of
c r ed t t or-s ;

then CITY may, at it s option, without further notice or demand
upon LESSEE or upon any personclaim~ng through LESSEE, im-
me d iat ely t arnrlna t e this lease and all rights of LESSEE and of
all persons claiming rights through LESSEE to the pre:nises or
to possession t~ereof; and CITY may enter and take possess~on
of the pr esri ses . Provided, noweve r , in the event that any
default described ~n Paragraph a. (1) of this section is not
curable ~ithin thi:-ty (30) days after not~ce to LESSEE, CITY
shall not term~na:e t~~s lease pursuant to the default if
LESSEE immedi at ely commences to cure tne defaul t and di Ii-
gently pursues such cure to completion.
I~ the event that there ~s a deed of t:-ust or mortgage on the
leasehold ~nterest, CITY shall give tne. :nortgagee or bene-
f ic iary written notice of the default or defaults complained'
of, and the mor t qaqee or benef iciary shall have t nirty (30)
days f:-om such not~ce to cure thedefaul:(s) or, if any such
default is not curable '.~~:hin30 days, to commence to cure tne
default(s) and dil~gently pursue such cure to cOlnpletion. The
30-dayperiod may be extended during such t~rne as mortgagee or
benef~ciary pursues sa~d cure with reasonable d~ligence.
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b. Remedies. If the Inortt]d~ee or beneficiary shall be required

to exercise its right to cur~ said default or defaults through
litigation or through foreclosure, then CITY shall have the
option of the following courses of action in order that the
default or defaults may be expeditiously corrected:
(1) CITY may correct said default or defaults and charge the

costs thereof to the account of the LESSEE, which charge
shall be due and payable on the dace that the rent is
next due after ~res2ntation by CITY to LESSEE and mort-
gagee or bene t ic iary of a st at ement of said costs.

(~) CITY may correct said default or defaults and may pay the
·costs thereof from th~ proceeds of any insurance fu~d
held by {ITY, CITY and LESSEE or by CITY and mortgagee or
beneficiary, or CITY may use the funds of any faithful
performance or cash bond on deposit with CITY, or CITY
may call. on the bonding agent to correct the default or
defaults or to pay the costs of correct1on perfonned by
or at the direction of CITY.

(3) CITY may terminate this lease as to the rights of LESSEE
by assuming or causing the dss;lmption of liab1lity for
any t rus t deed or :nor:~alje. LESSEE agrees to assume and
pay any.and all penalties or bonuses requi:-ed by the
beneficiaries, t rus t ees or mortgagees as a condition for
early payoff of the related obligations by CITY •. CITY
may, as an alternative, substitute for the terminated
LESSEE a ne~ LESSEE r~dsonably satisfactory to the mort-
gagee or beneficiary. ~ny reasonable cost incurred by
CITY in releasing to a new tenant shall be the rasponsi-
bility of the te:-~inated L~SSEE, and LESSEE hereby agrees
to reilnburse CITY for any such costs.

Should the default or defaults be noncurable by LESSEE, then
any lender holding a heneficial interest in the leasehold
whose qualifications as an assignee have been approved by CITY
shall have the absolute riaht to substitute itself to the
estate of the LESSEE hereunder and to commence pe:-formance of
this lease. If such ;nortgagee or beneficiary shall give
notice in writing of its elec:ion to so substitute itself
within the thirty-day period after receiving written notice by
CITY of the default and the default, if curable, is cured by
such mor:gagee or beneficiary, then this" lease shall not
terminate pursuant to the default. In that event, the CITY
expressly consents to the subs:itut10n and authorizes the
mortgagee or beneficiary to pe rfortn under this lease w it h all
the rights, pri~ileges and obligations of the LESSEE, subje~t
to cure of the default, if possible, hy mortgagee or benefici-
ary. LESSEE expressly agrees to assign all its interest_in
and to its leasehold estate to mortgagee or beneficiary inthat event.
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c. Abando"me~t ~y L~SSEE. E~e~ though LESSEE has breached the

lease and abandoned the property, this lease shall continue in
effect for so .long as CITY does not tenninate this lease, and
CITY may enforce all its rignts and re!nedies hereunder,
including, but not limited to, the right tJ recover the rent
as it bec6mes due, plus damages.

d. ~ai~er. Any CITY wai~er of a default is not a waiver of any
other default. Any wai~er of a defaul: ~ust be in writing and
be executed by the City Manager in order to constitute a valid
and bindi"g waiver. CITY'S delay or failure to exercise a
re~edy or right is not a wa i'Ie r of that or any other remedy or

. right unde r this lease. The use of one remedy or riqht for'
any defaul t does not 'I/a i'Ie the use of another remedy or ri cht
for the same 'default or far another or later default. The"
CITY'S acceptance of any rents is not a wai~er of any default

.preceding the rent pay~e~t. CITY and LESSEE specifically
agree that the property constituting the pr,2!nises is City-
owned and held in trust for .the benefit of the citizens of the

'City of San Diego and that any failure by the City /1anager or
the City staff to discover a default or take prompt action to
require the cure of dny default shall ~ot result in an equit-
able estoppal Jut the CIT'! sna ll at all times, subject to
applicahle statute of limitations, have the legal right to
require the cure of any default when and as such defaults are
discovered or whe~ and as the City Council directs the City
Manager to take action or require the cure of any default
after such default is brought to the attention of the City
Council by the City i'lahageror by any concerned citizen.

4.05 Emine~t Domain. If all or part of the pre~ises is take~ through
condemnat ion proceedings or under threat of conde-nnat ton by any
publ~c authority with th~ power of e~inent domain, the interests of
the CiTY and LESSEE (or beneficiary or mortgagee) will be as
follows:
a. In the event the ent ire premi ses are taken, thi s 1ease shall

terninate on the date of the transfer o~ title or possession
t o the condemn inq authority, \1hiche'ler first occurs.

b. In the event of d partial taking, if, in the op,n,on of the
CITY, the re~aining part of the premises is unsuitable for the
lease .operation, this lease shall terminate on the date of the
transfer of tale or possession to the condemning autnor lty ,
whichever first occurs.

c. In the event of a pa rt ial taking, if, in the op t n t on of the
CITY, the re~ainder of the premises is suitable for continued
lease operation, this lease shall ter~inate in regard to the
portion taken on the date of the transfer of title or posses-
s~on of the conde!nning authority, whiche'ler occurs first, but
shall continue for the port~on not taken. The minilnum rent
shall be equitably reduced to reflect the portion of the
pr emt ses taken.
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d. Award. A1 1 mon~es awarded in any s~ch tak~ng shall belong to

CITY wnether such tak~ng res~lts ~n d~minution in value of t~e
leasehold or the fee or both; prov~ded, however, LESSEE shall
be entitled to any award attributable to the taking of, or
damages t o , LESSEE'S then re!na~ning leaseno ld interest in
installations or irnprovements of LESSEE. CITY shall have no
liability to LESSEE for anya'.1ard not provided by the
condemning authority.

e. Transfer. CITY has the r~ght to transfer the CITY'S interests
in the premises, in lieu of ccndemna t ion , to any authority
entitled to exerc~se the power of eminent domain. If a trans-
fer occurs,·the LESSE:: shall rat ain its possessory interest in
the fair mar~et value of any improvements placed on the prem-
ises in accordance wi:h this lease by LESSEE.

f. No Inverse Cnndemna t ion , The exercise of any CITY right under
this lease Shall not be interpreted as an exercise of the
power of eminent domain and .shall not ilnpose any liability
upon CITY for inverse condemnat ion .

SECT!O~I 5: I~1SlJRANCE RISKS/SC:C~JR!TY

5.01 lndean i t y • LESSEE at all times snall relieve , indemnify, protect
and save CITY and any and all of its boards, off~cers, ~gents and
emp loye es narnl es s from any and ail c laims and demands, actions,
pr oceed i nqs , losses, liens , costs, judqmerits , civil fines and
penalties of any nature whatsoever in regard to or resuiting from

.the use of the premises, includ~~gi but not limited to, expenses
incurred in legal actions, death, injury or damage that may be
caused di rect Iy or indi rect ly by: ..
a. Any unsafe or defective condition in or on the premises of any

nature whatsoever, which may exist by reason of any act,
omission, neglect, or any use or occupation of the premises,

b. Any operation, use or occupation conducted 6n the premises,
c. Any act, omission or negligence on the part of LESSEE, its

e.np1oyees , agents, sub 1essees, invi tees, 1icensees or
d. Any failure by LESSEE t o comply or secure compliance with any

of the lease terms or conditions.
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5.(12 Insur ance ,
the te rm of
expense:

LESSEE shall take out and maintain at all times during
this lease the following insurance at its sole

a. Public liabil'ity and property damage insurance in the amount
of not less than ONE MILLION DOLLARS ($1,000,000) COMBINED
SINGLE LIMIT LIABILITY. This policy shall cove~ all injury or
dama qe , including death, su f f er-ed by any party or p'arties,
from acts or fan ures to act by CITY or LESSEE or by autho-
rized represe~tative~ of CITY or LESSEt, an or in connection
I'lithtile use or ope rat ion of the pr emi ses ,

b. Fire, exte~ded coverage and vandalism insurance Ilolicy on all
insurable propertj on the premises, in an alnount to cover 100
percent of the replacement cost. Any proceeds from a loss
shall be payable jointly to CITY and LESSEE. The proceeds
shall be placed in a trust fund to be reinvested in rebuilding
or re~airing the damaged property. If there is a mortgage or
trust deed on the leasehold i,n accordance with the Encumbrance
section hereof, the proceeds"may be paid to the approved mor:-
ga'Jee or beneficiary so long as adequate provision ree sonab ly
satisfactory to CIT'! has been made in each case for the I1S.: of
all proceeds for repair and restoration of dalnagedor
dest~oyed improvements on the premises.

c. Conditions. All insurance policies will nalne the CITY as an
additional insured, protect the CITY against any legal costs
in defending claims and will not terminate without sixty (60)
days prior written notice to the CITY. All insurance com-
panies must be satisfactory to the CITY and licensed to do
business in California. All pqlicies will be in effect on or
before the fi rst day of the lease, except "course of cons t ruc -
tion fire insurance" shall be in force on commencement of all
authorized construction on the pr-emtse s and full applicable
Fire Insurance coverage shall be et fec t tve upon comp let ion of
each insurable iloprovement. A copy of the insurance policj
will remain on file with CITY during the entire ter~ of the
lease. At least thirty (30) days prior to the expiration of
each policy, LESSEE shall furnish a certificate(s) sh0\1ing
that a new or ~xtended policy has been obtained which meets
the ter:ns of this lease.

d. Modification. CITY, at its discretion,may require the
revision of amounts and coverages at any time during the tarm
by giving LESSEE sixty (50) days' prior written notice.
CITY I S requi rements shall be designed to assure pr ot ectton
from and against the kind and extent of risk existing on the
pre~ises. LESSEE also agrees to acquire any additional
insurance required by CITY for new improve~ents, in order to
meet the requi rements of this lease.
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e. Accident Reoorts. LESSEE shall reeort to CITY any ac~ident

causing more than Ten Tnous and Dollars (:510,000) ',mrth of
property damage or any serious 'injury to persons on the
pr-e.nises , This reoor t should contain the names and addre sse s
of the pa rttes t nvo l 'led, a st at enent of the c: rcums t ancas , the
date and' hour, the names and addres ses of any wi tnes sas and
other pertinent infor~ation.

f. Failure to Comoly. If LESSEE fails or refuses to take out and
maintain the requi:"ed insurance, or fails to provide the proof
of cDve:"age, CITY has the :"ight to obtain the irisurance.
LESSEE shall reimburse CIT'! for the pre!niums paid 'Ilithinter-
est at tile max imun allowab le leqa l re t a then in ::dfect in
California. CITY shall give notice of the payment of premiums
wt t n t n thirty (30) days of payment stating the amount paid,
names of the insurer or insurers and rata of interest. Said
reuncur-s e.nent and int er es t shall be paid by L::SSEE:on the
first (1st) day of the 'month following the notice of payment
by CITY.

Not~ithstanding the p:"acading provisions of this subsection f., if
LESSEE fails or refuses to take out or maintain insurance as
:"equired in this lease, or fails to provide the proof of insurance,
CITY has the right to decla:"e this lease in default withol!t further
notice to LESSEE and CITY shall be entitled to exercjse all legal
remed i es in the event of such default.

5.03 lJaste. [)"mage or Dest:-uction.LESSEE aqree s to gi'le notice to the
CITY of any fi re or other damage that may occur on the leased or em-
ises within ten (10) days of such fire 0:" dalnage. LESSEE agrees
not to commit or suffer to be C:Jmmitted any wa s t e or injury or any
public or private nu isancs , to ~eep:the premt ses clean and clear of
refuse and obstructions, and to dispose of all ga:"bage, trash and
rubb ish in a manner satisfactory to the CITY. If the le ased pre.n-
ises shall be damaged by any cause ~'Ihichputs the pr emt ses into a
condition which is not decent, safe, healthy and sanitary, LESSEE
agrees to make or cause to be made full raca i:" of said danaqe and
to restore the premises to the condition which existed prior to
said damage, or at the CITY'S option LESSEE ag:"ees to cl~a:" and
r-emove from the le ased pr em sas all debr is :"esulting from said
damage and rebuild the prei~ises in accordance with plans and speci-
fications previously submitted to the CITY .and app:"oved in writing
in order to replace in kind and s~ope the ope:"ation which existed
prior to such damage using for either purpose tile insurance pro-
ceeds as set forth in Section 5.02, Insurance, hereof.
LESSEE agrees that pr e limi nary steps towar-d perfor:ning repai:"s,
res tor-att on or replacement of the pr-emises shall be commenced by
LESSEE within thi:"ty (30) days and the required :"epai:"s, restora-
tion or replacement shall be completed within a r2asonab1e time
thereafter. CITY may determine an equitable deduction in the mini-
mum annual rent requi:"e~nent f·')rsuch period 0:" periods that said
prelnises are un t enant ab le by reason of such damaqe ,
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SECTION 6: IMPRUVE~ENTS/ALTERATIONS/~EPAI~S

6.01 Acceotance of ?;-2!nises. By signing this lesse , LESSEE repr esent s
and warrants that it has independently inspected the premises and
made all tests, investigations and observat ions necessary to sat-
isfyitse1f of the condition of the premises. LESSEE agrees it is
relying solely on s~ch independe~t inspection, tests, investiga-
tions and obser~ations innaking this ~ease. LESSEE further
ac:<no\'lledges tnat pr emt ses ar-e in the condition called for by this
lease, that CITY has perfbrmed all work with respect to theprem-
ises and that LESSEE does not ~old CITY responsible for any defects
in the pr-enise s .

6.02 E~t;-y and Insoec:ion. CITY ;-eser~es and shall always have the
ri ght to ent er said pr emi sas for the purpose of 'Iie~/ing and as car-
taining the condition of the same,'or to protest its interests in
the pr-e.rri ses or to f nspe ct the operations conduct ac thereon. In
the event that S~C!l ent ry or ins oect ton by CITY discloses that said
premises a;-e not in a decent, safe, healthy and sanitary condition,
CITY shall have the right, after ten days' wtitten notice to '
LESSE::, 0 have any neces sary :nainte~ance \'/orkdone for and at the
expense of LESSEE and LESSEE hereby agrees to pay promptly any and
all cos t s f ncur red by eIn in ha~ing such nec es sary maintenance
wo rk done in order to i:eep said ;Jre:niS2S in a decent, safe, healthy
and sanitary condition. Fur-tner , if at any time the CITY deter-
:nines that said ~remises are noe in a decent, safe, he:i1thy and
sanitary c and it ton , CITY may at its sole option, \~ithout additional
notice, rsqui re LESSEi: to file ,·/ithCITY a faithful pe rf'ormance
bond to assure prompt cor ract t on of any candition l'lh~chis not
dec ent , safe, healthy and sanitary. Said bond snal l be in an
amount aoequate in the opinion of the CITY to correct the said
unsatisfactory, cond i t ion , LE5Sr:E shall pay the cost of said bond.
The rights reser~ed in this sec~ion shall not c;-eate any obliga-
tions on CITY or inc:,eas2 obligations elsewhere in this lease
imposed on CITY.

6.03 Maintenance. LESSEE agrees to assume full ;-esponsibility ano cost
for the operation and maintenance of said pr esri ses throughout the
term hereof t nc lud f nq , Ivithout limitations, the maintenance,
re~lacement and repai;- of any doors, heating and ai;--canditioning
system, p1umbjng, sewer pipes, e1ectricial wiring and conduits
without expense ta CITY unless other~is2 specified herein, and to
perfor:n all ;-epairs and rep1 a cement s neces sary to mai nt a in and
pr-eserve said pr emt ses in a decent, safe, healthy and sanitary
condition in a manner satisfactory to CITY and in comp liance ';/ith
all applicable laws. LESSEE agrees that CITY Shall not be required
to perform any maintenance, ;-epai;-sor services or to assume any
expense not specifically assumed herein in connection with said
premises, and LESSEE hereby wa i ve s all rights to make repairs or to
cause any work ta be performed at the' expense of CITY as provided
for in Sections 1941 and 1942 of the California Civil Code.
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6.04 Irnorave'l1ents/.!l,l-::erations.No improvements, st rvct ur-es or ~nstalla-
tions snaIl De constructed w~th~n the premises and the prelnises may
not be altered by the LESSEE ~~thout pr~or wr~tten aporoval by the
City i~anager. Further, LESSEE agrees that major structural or
architectural des~gn alterations to approved ~mpravernents, struc-
tures or tns t sl le t ions may not be made on the pr emt ses without
pr ior wr it t en approval by the City i'lanager and such approval shall
not be unreasonably w~thheld. T~~s prov~sion shall not relieve the
LESSEE of any obl~gat~on under th~s lease to ma~nta~n the premises
in decent, saf~, healthy and sdn~tary condit~on, including struc-
t.ur al repair and restoration of damaged or wo rn improve';]ents. Tile
CITY shall not be obligated by th~s lease to make or assume any
expense for any ~mpravements or alterations.

6.05 Utilities: LESSEE agrees to order, obtain and pay for all
utilities, and serv~ce and installation charges in connection
therewith, except as CITY herein e~pressly agrees to provide.
CITY agrees to furnish reasonable amounts of water to the lease
premises. The City I~anager s ne li.ha'/e safe-and absolute
discretion to determine what constitutes a "reasonable amount"
for pur~oses of this paragraph.

6.06 Construction Bond. Whenever there 15 any construction to be per-
formed on the pr emi se s , LESSC:E shall deposit ';lithCITY, prior to
commencement of said construction a f sit nfu l performance bond in
the alilountof 100 percent of the estimated construction cost of the
wo rk to be pe rfor-ne d , The bond may Je in cash or may be a corpc-
rate surety bond or other secJrity satisfactory to CITY. The bond
Shall insure that the construction commenced by LESSEE shall be
completed in ac:ordanc2~ith the plans approved by CITY or, at the
option of Cln, that the uncompleted construction shall be removed
and the premises restored to a condition satisfactory to CITY. The
bond or cdsh will be held in trust by CITY for the pur~05e spec~-
fied above or at CITY'S option it may be placed in an escrow or
other trust approved by CITY.

6.07 Liens. LESSEE' '"ill, at all times, save CITY free and harmless and
indemnify CITY against all claims for labor or materials in connec-
tion with operations, improve~ents, alterations or repairs on or to
the premises, and the costs of defending against such claims,
inclUding reasonable attorney's fees.
If improvements, alterations or repairs are made to the premises by
LESSEE or by any party other than CITY and a'lien or notice of lien
15 filed, LESSEE shall within five (5) days of such filing either:
a. Take all actions necessary to record a valid release of lien,

or
b. File with CITY a bond, cash, or other security acceptable to

Cln, sufficient to pay in full all claims of all persons
seeking. relief under the lien.

-13-



•
6.08 Taxes. LESSEE agrees to pay, b~fore delinquency, all taxes,

assessments and f~es assessed or levied upon LESSEE or the pre!nises
including th~land, any buildings, struc:ures, machines, equipment,
app1 iances or other tmpr ovement s or property of any nature wnat sc-
ever , erected, 'installed or ma int ained by LESSEE or lev ied by
reason of the business or other LESSEE activities related to the
leased pre!nises, including any licenses or per~its. LESSEE rec8g-
nizes and agrees that this lease ~ay create a possessory interest
subjec: to property taxatinn and that the LESSEE may be subjec: to
the payment of ta~es levied on such interest and t~at LESSEE shall
pay all such possessory int e ras ; taxes.
LESSEE further agrees that ~ayment for such taxes, f~es and assess-
ments will not reduce any rent due the CITY.

6.09 Slgns. LESSEE agrees not to erect or display any banners, pen-'
nants, flags, pos:ers, si~ns, decorations, marquees, awnings or
similar devices or advertising without the prior written consent of
the CITY. If any such uneu tnor t zed item is found on the premises,
LESSEE agrees to remove the item at its expense 'liithin24 hours '
notic s thereof by CITY or CITY 'may thereupon remove the i:e!n at
LESSEE'S cost.

6.10 Ovmership of Imorovements and Personal Prooer:y.
a. All and any improvements, trade fixtures, structures and

installations or additions t8 the premises now existing or
c ons t ruct ad on the premises by LESSEE, Shall at lease expira-
tion or termination, be dee~ed to be part of the premises and
shall become at CITY'S option the CITY'S pr8oer~y, f~ee of all
liens ~nd c1ailns except as other~ise provided in this lease.

b. If the CITY elects not to assume ownership of all or any
improvements, trade fixtu~es, structures and installations,
CITY shall so notify LESSEE 30 days prior to ter~ination or
130 days prior to exp iration and the L::SSEE shall r-emove all
such improvements, structures and installations as direct,~d by
the CITY at LESSEE'S sole cost on or before lease exp~~ation
or termination. If the L::SSEE fans to remove any improve-
ments, structures and installations as d~rected, the L::SSEE
agrees to pay CITY the full cost of any remova 1.

c." LESSEE-owned maChines, aopliances, equipment (other than trade
fixtures) and other items of personal property shall be
removed by LESSEE by the date' of the expiration or ter:nination
of this lease. Any said items which LESSEE fails t8 remove
'llillbe considered abandoned and become tile ClTY'S property
free of all claims and liens, or CITY may at its option remove
said items at LESSEE'S expense.
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o , If any removal of such personal property by L:SSE: results ~n
damage t o the rema i.1ing tmpr ovement s on the pre.ntses , LESSEE
agrees to repai r all such damage.

e. Any necessary rernova l by either CITY or LESSEE 'J/h~chtakes
place beyond said exp t rat ion or termination hereof Shall
require rental by L:SSEE to CITY at the rate ~n effect imme-
d~.ately prior to sa~d extJiration or term~nation.

f. Not~~thstand~ng any cif the forego~ng, in the event LESSEE
des~ res to d~ spose of any of its personal property used ~n tte
ope rat ion of sa ic ;Jre!niS2Supon expiration or ter!n~nation of
this lease, then ClTY shall have the first r~ght to ac~uire or
purchase said personal proper-ty,

6.11 Unavo~dable Delay. If the performance of any act requ~red of CITY
or LESSE~ ~s directly prevented or delayed by rea san of strikes,
lockouts, labor disputes, unusual governmental delays, acts of God,
f~re, floods, eoidem~cs, freight embargOeS or other causes beyond
tile ree sonab le control of the party' requ~red to perfor:n an act,
sa~d oarty shall be excused from performing that act for the per~od
equal to the per~od of the prevention or delay. Provided, however,
th~s provision. shall not apply to obligat~ons to' pay rental as
required pursuant to t~js lease. In the event LESSEE or CITY cla~m
the ex~stence of such a delay, the party cla~ming the delay shall
not~fy the other party in J/rit~ng of such fact w~th~n ten days
after the be~~nning of any such cla~med delay.

SECTION 7: GENERAL P~OVISIONS
7.81 Not~ces.

a. Any notice requ~redor per~~tted to be g~~en hereunder shall
be in wr i t inq and may be sarved personally or by United Scates
fl]a~l,postage pr'epeld , adcr es sed to LESSEE at the leased
pre:nise s or at such other address de siqna t sd ~n wr~ ting by

.L~SSE~; and to CITY as follows:
C~ty Manager, Attent~on Property D~rector
C~ty Adln~n~strat~on Su~ld~ng
202 C Street, M.S. 98
San D~ego, CA 92101-4155

or to any mortgagee, trustee or bene f iciery , as aop licab le at
such appropr~ate address designated ~n #r~t~ng by the
respecti~e party.

b. Any party entitled or required to rece~ve not~ce under thls
lease may by l~ke not~ce des~gnate a different address to
wh~ch notices shall be sent.
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7.02 ComDl~ance w~~h Law. LESSEE will at all times in the const~uc~ion,

Ina~nt2nance, occupancy and operation of the premises, comply wi~h
all applicable laws, stat:Jees, ordinances and regulations of the
CiTY, County, State and Fderal Government, at LESSEE'S sale cost
and expense. In add it ion , LESSEE w~ 11 comply ,....ith any and all
not ic as issued by the Cay r1anager or his authorized representat"l'/'2
under the authority of any such law, statute, ordinance, or
regulation.

7.03 ClT'! ADDroval. Tne approval or consent of the CITY, wherever
required in this lease, shall ~ean the written approval or consent
of the City Manager unless otherwise specified, without need for
further resolution by the City Council.

7.04 Nondiscrim~nation. LESSEE agrees not to discrilninate in any manner
aga~nst any person or pe rsons on account of race, mar lt al status,
sex, religious creed, c olor , ancestry, national or iqin , age or
pllYS~C31 handicap ~n LESSEE'S us e of the premises, inc lud inq , but
not limited t o , the prov~d~ng of goods, serv ic as , fac i lt t ies ,
privileges, advantages and accommodations, and the obtain~ng and
no lolnq of ernp loyrnent ,

7.15 Part~al 11valid~ty. If any term, covenant, cand~t~on or prov~s~on
of th~5 lease ~s found ~nval~d, void or unenforceable by a court of
competent jur t sd t ct ion , the re'na~ning provisions wt ll rema tn ~n
full force and effect.

7.06 Leaal Fees. In the event of any l~t~gat~on regarding this lease,
the preva~ling party shall be entitled to an award of reasQnabl~
legal costs, including court and attorney's fees.

7.07 Number alld Gender. Words of any ge~der used ~n this lease shall
~ncluae Jny other gender, and words in the s~ngular number shall
include the plural, when the tense requires.

7.08 CaDt~ons. The lease-Table of Contents,section headings and cap-
tions for various articles and paragraphs shall not be held to
define, limit, augment or desc~ibe the scope, content or intent af
any or all parts of this lease. Tne numbers af the paragraphs and
pages of this lease :nay not be consecut ive , Such lacx of consecu-
tive numbers is ~ntentional and Shall have no effect on the
enforceability of t~is lease.

7.09 E1t~r2 Understanding. This lease contains the entire understanding
of the parties. The L::SSEE, by s~gning this dgreement, agrees that
there is no other wr~tten or oral understand~ng between the parties
in respec: to the lease premises. Each party has relied on its own
examt nat ion of the pr amt ses , advice from its 01''" attorneys and the
warrallt~es, representations and covenants of the lease ~tself.
Each of the parties in this lease agrees that no other party, agent
or attorney of any other party has made any promise, repr2s,,:ntation
or ~arranty whatsoever, wh~ch ~s not contained ~n this lease.
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The fJilure or refusal of any party to read the lease or other
documents, inspect.the premises and obtain legal or other advice
relevant to tnis transaction, constitutes a waiver of any objec-
tion, CJntention or claim that might have bee~ based on thes2
actions. No modification, ame~d~ent or alteration of this lease
wt ll be valid unless it is in writing and signed by all parties.

7.16 CITY Ootion to curchase. In the eve~t LESSEE desires to dispose of
its t nt.eres t in this lease together ':Iithany 'of its interest in
improvements, trade fixtur'es and furnishings o',me(jby LESSEE on the
leased pr emt sas , ClTY shall be gi'/e~ the first r'ight to purchase
said interest and iinprovements at a mutually agreeable price. If
ClTY does not exercise such right to purchase, LESSEE shall not
then sell or 6ffer t o sell its interest at a lowe r price without
first reoffering to ClTY the ri9nt to purchase at such lower
price.

7.11 CITY E~Dloyee Particioation Policy. It is the policy of ~he CITY
that .sll Cln cont ract s , agree!ne~ts, or leases ~vith consu lt snt s ,
vendors or LESSEES shall include a condition that the cont:-act,
ijgree!ne~t or lease s.ie l l be unilaterally and immediately t ermi na t ad
by the CITY if the contractor or LESSEE employs an individual who
I'lithin the t':le1'l2mont ns immediately preceding such employment did
in his/iler capacity as a ClTY officer or employee participate in
negotiations with or otner',vise !la'ie an influence on the recommenda-
tion made to the City Council in connection with the selection of
the cont~actJr or L~SSEE. It is not the intent of t~is ~olicy that
these provisions apply to members of the City Council.

7.12 Standari of ~moI0vees. The L~SSEE and its employees shall at all
times conduct t nems e lve s and tne oper at t ons on the leased premises
in a c~editahle ~anner.

7.13 Noxious ~eeds, Pests and Erosion. LESSEE shall take proper
corrective action, to the satisfaction of CITY, to prevent the
infestatil)n of noxious weeds, pests, and erosion throu~hout the
ent ire Iease premi ses ,

7.14 LESSEE Use to Conform with Law and Other Rules. LESSEE is granted
the nonexclusive use of all pUblic air~ort facilities including,
but not limited to, taxiways, runways, aprons, navigational aids
and other facilities related to the normal function of any ,aircraft
under the LESSEE'S or his sublessee's control. LESSEE agrees that
such use shall be in accord with existing or future laws, rules and
regulations of the United S~ates of America, the State of
California and the City of San Diego in regard to their aviation
and air navigation authority.
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S~CTlaN 7. AIRPORT PROVISIONS

7.15 Suoer-sedur s , It is mutually agrf:ed that this lease, uoon commence-
ment, supersedes and annuls that certain lease executed on the 12th
day of January 1977, wi t n CITY OF SAi'lDIEGO and F~AiIK W. SCHOSSO\'J,
JR., d.b.a. SPIDER'S AI~CKAFT SERVICE, INC., Document ilo. 757944,
which is hereafter void and of no e~fect except as to any rentals
and fee s ';mich may have accrued or any rights and remed';es accrued
or granted to CITY under s~ch agreement.

7.16 LESSEE Use and C,Jnstruc~ion to Conform -fIithFederal Avi'3tion
Reaulations. LESSEE agrees to conform to all apolicable Federal
Aviation Regulations in any operation or construction on the
pr e-rrisas . LESSEE agrees to comply \~ith·the notification and re'/ie\'/
requirements cav~red in Part 77 of the Federal Aviation Re9ulations
(WhiCh inay be amended or replaced by other re9ulations from time to
time) before cons t ruc t inq any irnprol/e~nentsor modi ryinq or alt er t nq
any structure, on the pre!T1is2s.

7.17 LESSEE'S Noninterference with Aircraft. LESSEE and LESSEE'S
suc ces scrs , as sijns and suo les sess agree not to use the pr ent ses in
any manner or act in any manner that might interfere wi~h any
aircra:'t landi'lg or taking of:' from f'10ntgolneryField Ai;-;Jort or
otherwise create a hazard. If this covenant is br2ached in any
way, CITY reserves the right to enter the pre~is2s and aba~e or
eli~inate the interference at the expense of the L~SSE~.

7.13 Lease Subordinate to City-United States Agree!~ents. This lease
shall be subordinate to the terms of any existing or f~ture agree-
ments bet~een the City and the United States, or to any United
States legal requirement, relative to the develop8ent, operation or
maintenance of the a t rpor t ,

7.19 Right of Fliqht Ease!T1ent. CITY and its successors and assigns
reserve a rignt of flight for the p~ssage of aircraft in the air
space above the pr erni ses , for the benefit and use of tne pub Iic ,
This right includes the right to rnak.2noise inherent in the opera-
tion of existing or f~ture aircraft that operate in any wayan or
near ,'lonqarnery Field Airport.

7.20 War or ;1ational E,nergency. In the event of war or national e:rler-
gency,.this lease and all of its provisions will be subject to any
United States Government right, existing now· or in the future,
affecting the control, operation, regulation, taking over, exclu-
sive or nonexclusive use of l~ontC!omery Field ,C\ir;Jort.

7.21 Air;:JOrt ge·/eloornent. CITY reserves the right to further develop,
change or improve the airport and its routes and landing area as
CITY sees fit, without LESSEE interference or hindrance and regard-
less of L~SSEE'S views and desires.
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7.22 Nonexclus~v~ R~ght. LESSEE understands and agrees that ~oth~ng in
t nt s le ase sne l l be cons t rue d t o grant or aut hor izs an exc Ius i vs
right.'/ithin the cneaning of Section 3iJ8 of the Federal Av t a t ion Act
of 1953 (Title 49, Section 1349:)f the United States Code ),

7.23 Landing Area Maintenance. CITY reserves the right, but not the
obli]at~on, t::Jmaintain and repair the airport landing area and
all ot~er ~ublic facilit~es. CITY also has the r~ght to direct
and c::Jntro1 all LESSEE activ~ties affecting t~e maintenance and
repair of ,these fac~liti~s.

7.24 FAA Nond~scr~m~nat~on Cove~ant.
a. LESSEE and LESSEE'S represe~tJtives, successors, sublessees

and assigns agree, as part of the cons~deration, that:
(1) No person shall be den~ej benefits, part~cipation or

subjected to discr~mi:lat~an in the use of fac~lities on
the pre:nises based on race, color, sex or national
origin.

(2) No person shall be den~ed benefits, excluded from
pdr:~c~pat~on ~n Jr subje:t to d~scr~minat~on ~n the
cons:ruction of any ~lnprJvements nor the furn~sh~ng of
any services on the pre~ises, based on race, color, sex
or national or iqt n ,

(3)' T:1e L:::SSEEsna 11 use the premi ses in camp 1~ance \~~th all
other requ~rements ~mpos2d by or pursuant to Title 49,
Code of Federal Re~ulations, Department of Transporta-
tion, Sob t lt le A, Office of the Secretary, Part 21, Non-
d t sc imi na t t on in Federally-Assisted P;,otjrams of the
Deo a rtment of Transpor:ation-Effectuat~onof Title III of
the C:v~l Rights Act of 1964, as now exists or may be
amended in the future.

h. If any of the ahove ~rov,s,ons are breached, CITY may termi-
nat e the above 1ease, reenter and repossess the pre!niS2S as
if this lease had never been made. This provis~on is not
effective until the procedures of 49 CFR Part 21 are allowed
and comp let ed including e.x~i:-ation of appeal rightS.

c. LESSEE agrees to rur ish ecconmodat ions and services on a fa~r
and equal bas is to all users and will charge fair, reasonable
and equal prices for each item or sarvi ce , LESSE:::is allowe d
to :nake reasonabl e and none: scrimi nat ary di sc ount s , rebates or
silni1ar price reductions to volume purchasers. If the'LESSE~
does not comply with trris ;Jr')v~sion, CITY has the right to
term~nate this lease agreement, without 1iabil~ty, or ether
the CITY or the United States may judicially enforce th s
entire covenant.
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d. LESSEE agrees to include the entire covenant in any sublease
or lease agreement by Wllich the LESSEE grants any right or
privileges to any fir~, corporation or person providing ser-
v ice s or accommodations to the public on the lease premises.

7.25 Affirmative Action. LESSEE, LESSEE'S sutcessors, assigns, sub-
lessees, ana any suborganizatibns, agree to undertake an affir~a-
tive action prograrn as required by Title 14, Code of Federal
~egulations, Part 152, Subpart E, to insure that no person shall' be
excluded from any e~ploym~nt program or opportunity, nor be denied
any ser~ice described, based on race, creed, color, national origin
or S2X.

7.26 CITY to Mi:igate ImDacts of SUbordination. If subordination
agree:nents ~et~een the CITY and United States results in LESSEE'S
inahility to operate as a business on the pre!nis2s, or if the
business oper at ions ;>",r'l1itted unde r this J'Jree!nent are .natar ie l ly '
affected during a period of suborjination, CITY agrees to make a
reasonable rental reduction or erijust.nent, as de t ermi ned by CITY.
LESSEE agrees t aat any damages claimed during this subordination
period Hill be limi t ed to this rental reli'ef.

7.27 Cln to l~i:i'Jate Irnoi!c'::sof SUbl)rj~nation b~! Ter:nination or Ext an-
sion , If suouruinat t on agree:nents between the CIn and the United
States of Ane ric a resu lt s in LC:SSE:::'SinabiLty to operate as a
bus t ne s s on t ne pre!nises, or if the business operations permt t t ed
under tilis j'lree~l1entare rnateridlly affected during a pe riod of
SUbordination, CITY, upon written request from LESSEE, will ter;ni-
nate this lease or ext end the t e rn of this lease for tile period of
time LESSE:'~ operjt~on is affected, and no rent shall accrue dur-
ing any period of inoperation.

7.23 Hannar ~eeDers Insurance. LESSEE agrees to maintain the following
insur-ance at its sole expens e , during the t e rrn of this lease:
Hangar Keepers Insurance sljffic~ent to cover any aircraft hangared
for others.
This insurance is subjeo:t to the same requirements, res'::rict;ons
and penalt~es in the event of failure to provide or maintain as
detJil~d under the insurance provision of this lease.

7.29 Height Limitation. LESSEE and LESSEE'S successors, sublessees and
assigns agree not to erect or per;nit any structure or tree on the
pre!nises to reach d mean sea level elevatioriof 480 feet. If this
covenant is bredched in any way, CITY reserves the right to enter
the premises and remove the structu.re, object or tree, at the
expense of the L~SSEE.

7.30 Relocation ?aymeJlts. LESSEE understands and agrees that it shall
-n-o-=t:---:b:""e-e-=-n-=-=-t::7t'l"""e"";oj---:t--:J-anyreloce t ton payment wnat sceve r upon termina-
tion of th s leas2.
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SECTION 8: SIGNATURES

I;'~ \.JlTl~ESS WHDEOF, this lease ag;-eement is executed by CIT'(, acting by and

through its City Manager, and by LESSEE, ac:ing by and through its lawfully

authorized officers.

FiE C[TY OF SAil 0 E:;O

Date A_UG_l_9_1_98_5 __ (1 1,(,
Bv «-\-8"

ASS;S1 AN1 10 1AEl-zc"""i --.y---:":'-l-a ,-n a-g-e-r-,-----

LESS~E: FRANK W. 5C:,05501-1, JR., <:l.b.a.
S....'O-,.,,· ,'~"'rR"-T --R'j'-- '\lCr"" J.' t.:\ ~ n.,;.;"\ ..... r\l )C.l l t.c , i,i.

Date 5~;2 s-80-

By _

APPROVE!) as to' form and 1ega 1i ty thi s 2 day of ~.~
<;; .....- '

la~'~ .- .

DD:jw(4)Dl
5-22-85
Job 252007'

~- 263902
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(R-86-222)

RESOLUTION NUMBER R- 263902
ADOPTED ON AUG19 1965

BE IT RESOLVED, by the Council of The City of San Diego, that

the City Manager is hereby authorized and empowered to execute,

for and on behalf of The City of San Diego, a three (3) year

lease agreement with FRANK W. SCHOSSOW, JR. dba SPIDER'S

AIRCRAFT SERVICE, INC., for the purpose of operating a fixed

base, general aviation facility on a portion of Lot 16, and

Buildings 114 and 119, Montgomery Field Airport, at a minimum

annual rent of $12,050, under the terms and conditions set forth

in that lease agreement on file in the office of the City Clerk

as Document No. RR- 2~6~3~9~D~.2~_
APPROVED: JOHN W. WITT, City Attorney

BY~~W
Deputy City. Attorney

HOV:ps
08/06/85
Or.Dept:Prop.
Job:252007
R-86-222
Form=r.none
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