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CITY OF SAN DIEGO
MONTGOMERY-GIBBS EXECUTIVE AIRPORT

FLAT RATE GROUND LEASE FOR GROUND SPACE WITIllN THE AREA
REFERRED TO AS MARIGOLD

THIS LEASE AGREEMENT ("Lease") is hereby executed between THE CITY OF SAN
DIEGO, a Califorriia municipal corporation, hereinafter called "CITY," and JOSEPH W.
GRAHAM, hereinafter called "LESSEE", to be effective July 1,2020 (the "Effective Date")
when signed by the parties and approved by the San Diego City Attorney.

RECITALS

WHEREAS, general aviation has been an important aspect of the Montgomery-Gibbs
Executive Airport ("Airport") since its inception; and

WHEREAS,CITY has certain ground spaces available for use by the owners and operators
of general aviation Aircraft at the Airport.

NOW THEREFORE, for valuable consideration, the sufficiency of which is acknowledged,
LESSEE agrees that LESSEE's useof an Aircraft Ground Space is subject-to the following terms
and conditions, as well as all applicable provisions of the San Diego Municipal Code and state and
federal Jaws, rules and regulations, all of which will be strictly enforced, and agrees to the
following:

SECTION A. SUMMARY OF LESSEE INFORMATION AND PRE-EXECUTION
WARNING

LESSEE's Name: Joseph W. Graham

Street Address: 5123 Los Altos Court

City: San Diego State: CA Zip Code: 9:'.l09

Telephone Number(s) 858-735-4141 Email: Captjoegraham@gmaiL.com

Execution of this Lease, and continued use of the Leased Aircraft Ground Space (defined
below), is contingent upon the LESSEE's continued ownership of the Aircraft listed below •

.Additionally, the below-Ilsted Aircraft must be registered in LESSEE's name, or that of a
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Legal Entity for which LESSEE can provide proof of ownership, and said Aircraft must be
.home-based at the Airport, in the assigned Leased Aircraft Ground Space.

LESSEE's Aircraft: Bellanca

Type: Super Decathlon

Tail Number: N90lKG

This Lease is only applicable to the above-listed Aircraft. If LESSEE should acquire a
new/different Aircraft, CITY must be given written notice of LESSEE's request to have this
Lease amended so as to appl)' to the new/different Aircraft, and such written notice must be
given to CITY within~thirtY~(30) calendar days of the acquisition of said new/different
Aircraft. Application of this Lease to said new/different Aircraft shall be subject to CITY's
consent, which consent shall not be unreasonably withheld, and which, if granted, shall be
set forth as a written amendment to this Lease.

SECTION B. DEFINITIONS

For purposes of this Lease, the following terms shall have the meanings set forth next to them,
below:

(a) "Aircraft" means any.device that is used or intended to be used for flight in the air;

(b) "Airport" means the entire.area of the Montgomery-Gibbs Executive Airport owned ami
operated by the City of San Diego.

(c) "Amateur-built Aircraft" or "Kit-built Aircraft" means an Aircraft "the major portion of
which has been fabricated and/or assembled by personfs) who undertook the construction
project solely for their own education or recreation."

(d) "CITY Contact" shall mean the CITY's Airports Division or designee. For purposes of
~. this Lease, the CITY Contact, and said CITY Contact's contact information, is:

.Debbie Shauger, Property Agent (858) 573-1448

If the above-designated CITY Contact is unavailable, the following person shall be
CITY's alternative CITY Contact:

Thurman Hodges, Property Agent (858) 573-1426
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(e) "Director" means the Deputy Director of the Airports Division of CITY and hislher
authorized designee(s).

(f) "Field Area" means that area within the boundaries of the Airport not open to the general
public, including, but not limited to, passenger ramp gates, Aircraft parking areas, Aircraft
operating areas, storage areas, certain sidewalks and buildings, and any other area
designated as being not open to the general public by the Director.

(g) "Landing Area" means any portion of the Airport which is used or intended to be used for
the landing and takeoff of Aircraft.

(h) "Leased Aircraft Ground Space" shall mean the specific space used by LESSEE for its
Aircraft, as set forth in section 1.1, below.

(i) "Motor Vehicle" means any self-propelled vehicle.

G) "Operation of Aircraft" includes taxiing, flying and sitting at the controls of an Aircraft
while the engine is running or while the Aircraft is moving or being moved.

(k) "Public Area" means any areas of the Airport so designated by the Director with
unobstructed access to the public. All Field Areas and Landing Areas, as defined herein,

. are not Public Areas.

SECTION 1: LEASED AIRCRAFT GROUND SPACE AND USES

1.1 Leased Aircraft Ground Space.

CITY hereby leases to LESSEE, and LESSEE leases from CITY space 1G, which
is positioned in parcel 8B of Marigold, located on the Airport ("Leased Aircraft
Ground Space"). The Leased Aircraft Ground Space is approximately Seven
Hundred " Seven- (707 SF) as depicted on Exhibit A, attached hereto, and by this
reference made part of this Lease. Regardless of whether or not a hangar (see also
Section 2.2) is located on the Leased Aircraft Ground Space, the hangar and/or
Airport land shall collectively hereinafter be referred to as the "Leased Aircraft
Ground Space".

1.2 Uses.

The Leased Aircraft Ground Space is leased to LESSEE solely for the purposes
of storage of active, operational, licensed and flyable Aircraft and Amateur-
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built or Kit-built Aircraft, and/or the non-commercial construction of
Amateur-built or Kit-built Aircraft, owned by LESSEE ("Allowed Uses"),
and for no other purpose whatsoever.

The use of the Leased Aircraft Ground Space for any unauthorized purpose, as
well as not continually being in compliance with the Pre-Execution Warning,
shall constitute substantial defaults of this Lease and shall subject this Lease to
teimination at the sole discretion of the Director.

LESSEE covenants and agrees to use the Leased Aircraft Ground Space for the
_ above-specified purpose and to diligently pursue said purpose throughout the

Term hereof

1.2.1 Further Conditions of Use - Violations of anyone or more of the following
conditions shall be cause for CITY to terminate this Lease:

- (a) The _Leased Aircraft Ground Space may not be utilized in any manner
which, in the sole opinion of the Director, creates a nuisance.

(b) LESSEE may not make any improvements, changes, or alterations to the
Leased Aircraft Ground Space without the prior written authorization of the
Director. -

(c) The LeasedAircraft Ground Space is made available toLESSEE solely for
the Allowed Uses. The conduct of any commercial activity from the Leased
Aircraft Ground Space,such as (but not limited to) Aircraft charter, rental,
repair, or instructional service, is prohibited.

(d) LESSEE shall not install any utilities such as gas, electricity, water/sewer,
telephone/telegraph, etc., without the prior written approval of the Director,
and without having first obtained all required permits, or any other required
action/document, from the applicable CITY department(s) or outside
agency(ies).

(e) Routine Aircraft maintenance performed at the Leased Aircraft Ground
Space will be limited to "Non-Commercial Maintenance" performed by
LESSEE as set forth in Federal Aviation Administration Circular No. 43-
12 and FAR Part 43, Appendix A, paragraph (c), City of San Diego Airports
Division Operations Policies and Procedures, Article 11, Hangar Use and
Occupancy and attached FAA Policy on the Non-Aeronautical Use of
Airport Hangars, hereby referenced as Exhibit C. Any use, storage, or

Page 4 of 43 _



disposal of materials which would be considered hazardous to the
. environme:ntmust be used, stored, or disposed of in accordance with
relevant State, County, and .local regulations ..The Leased Aircraft Ground
Space is subject to unannounced inspections by County Health Services, the
San Diego Fire Department, and/or Airport staff to ensure that these
requirements are met.

(f) Fueling of any type of Aircraft while it is located at the Leased Aircraft
Ground Space is prohibited. Fueling of any Aircraft at the Airport shall

. only be performed by a party qualified to. fuel Aircraft at the Airport.
Certificated Pilots are qualified to fuel aircraft.

(g) The temporary parking of Motor Vehicles will be permitted only within the
confines of LESSEE's Leased Aircraft Ground Space; as used in this
sentence; "temporary parking" shall mean the allowance of parking for pick-
up/drop-offsand/or during the time LESSEE is tending to or flying his/her
Aircraft. In addition and incidental to Aircraft storage, other "motor-
vehicles" maybe stored in hangars, so long as the primary use of the hangar

. is for the storage-of Aircraft. Parking of Motor Vehicles in Aircraft taxi lanes
is at alltinies prohibited. All operators of Motor Vehicles shall yield to all
Operations of Aircraft.

(h) LESSEE shall be solely responsible for properly securing all Aircraft on the
Leased Aircraft Ground Space. .

(i) The non-commercial construction of Amateur-built or Kit-built Aircraft on
a Leased -Aircraft Ground Space shall show substantial and continual
progress during said construction in order for LESSEE to be authorized to
continue leasing the Leased Aircraft Ground Space. .The progress of said
construction shall be subject to the reasonable satisfaction of the Director.
LESSEE shall be required to submit a ninety (90) day progress plan upon a
written notice from CITY for the completion of any Aircraft construction
that is not to the Director's reasonable satisfaction.

1.3 Related Council Actions.

By the granting of this Lease, neither CITY nor the Council of CITY is obligating
itself to any other governmental agent, board, commission, or agency with regard
to any other discretionary action relating to development or operation of the Leased
Aircraft Ground Space. Discretionary action includes but is not limited to
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rezonings, variances, environmental clearances, or any other governmental agency
approvals which may be required for the development and operation of the Leased
Aircraft Ground Space.

1.4 Ouiet Possession.

LESSEE, paying the rent and performing the covenants and agreements herein,
shall at all times during the Term (defined below) peaceably and quietly have, hold,
and enjoy the Leased Aircraft Ground Space for the Allowed Use. If CITY for any
reason cannot deliver possession of the Leased Aircraft Ground Space to LESSEE
af the 'commencement of the Term, or if during the Term, LESSEE is temporarily

·dispossessed through.action or claim of a title superior to CITY's, this Lease shall
not be voidable nor shall CITY be liable to LESSEE· for any loss or damage
resulting there from, In the case of CITY being unable to deliver possession of the
Lease Aircraft Ground Space at the commencement of the Term, there shall be
determined, and stated in writing by CITY, a proportionate reduction of the rent

·for the period during which LESSEE is prevented from having the quiet possession
of the Leased Aircraft Ground Space if caused solely by CITY.

1.5 Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all subsurface
natural gas; oil, minerals, and water on or within the Leased Aircraft Ground
Space.

·b. CITY reserves the right to grant and use easements or to establish and use .
rights-of-way over, under, along, and across the Leased Aircraft Ground
Space for utilities, thoroughfares, or access as it deems advisable for the
public good.

c. CITY has the right to enter the Leased Aircraft Ground Space for the
purpose of making repairs to or developing municipal resources and
services.

However, CITY shallnot unreasonably or substantially interfere with LESSEE's
use of the Leased Aircraft Ground Space and will reimburse LESSEE for physical
damages caused by CITY, if any, to LESSEE's personal property located on the
Leased Aircraft Ground Space, resulting from CITY exercising the rights reserved
in this section. Such reimbursement may include a reduction in the rent
proportionate to the amount of physical damage, as determined by CITY .. CITY
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will pay the costs of maintenance and repair of all CITY installations made pursuant
to these reserved rights.

1.6 Political Activities.

The Leased Aircraft Ground Space shall be used exclusively for the purpose
specified in Section 1.2, Uses, hereof. The Leased Aircraft Ground Space shall not
be used for working or campaigning for the nomination or election of any individual
to any public office, be it partisan or nonpartisan. Provided, however, that LESSEE
shall not be precluded from providing a forum for open public debate by candidates
such as occurs at a "candidateforurn" and similar events, subject to LESSEE's
compliance with all applicable laws.

SECTION 2: TERM .

2.1 .Length of Term/Commencement DatelFinal Termination Date.

The Term of this Lease shall be for 12 years commencing on the July I, 2020
"Commencement Date". Notwithstanding the foregoing, in no event shall this

. Lease extend beyond a final termination date of June 30,2032.

2.2 Surrender of Leased Aircraft Ground Space.

It is acknowledged that LESSEE owns the hangar, if any, located on the Leased
Aircraft Ground Space and LESSEE may remove any such hangar at any time up
to the expiration or earlier termination of this Lease; if the hangar is not timely .
removed from the Leased Aircraft Ground Space, at CITY's sole discretion, the
hangar may become the property of the CITY, subject to the provisions of Section
7.9. At termination of this Lease for any reason, LESSEE shall deliver the Leased
Aircraft Ground .Space to CITY free and clear of all liens, encumbrances, and

_ personal property (with the possible exception of the hangar), and in a decent, safe,
and sanitary condition. LESSEE shall also execute, acknowledge, and deliver to,
CITY, within five (5)' days after written CITY demand, a valid and recordable
quitclaim deed covering all of the Leased Aircraft Ground Space. If LESSEE fails
or refuses to deliver the required quitclaim deed, CITY may prepare and record a
notice reciting LESSEE's failure to execute this Lease provision, and the notice
will be conclusive evidence of the termination of this Lease and of LESSEE's rights
in and to the Leased Aircraft Ground Space.
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2.3 Early Termination by LESSEE.

Notwithstanding the Term, this Lease may be terminated by LESSEE, without the
necessity of cause, by LESSEE serving CITY with a prior sixty (60) day written
notice. Said notice must be sent to CITY via U.S. First Class Mail or may be hand
delivered to the address for Notices under Section 11.1 between the hours of 8:00
AM to 5 PM Monday through Friday.

SECTION 3: RENT & SECURITY DEPOSIT

3.1 Time and Place of Payment.

Rent is due monthly in advance on or before the first day of each calendar month.
All monthly rents will be prorated during the first and final months of any rental

- period in order to achieve payment on the first day of each calendar month.

Checks should be made payable to the City Treasurer and mailed to:

City of San Diego
P.O. Box 129030
San Diego, California 92112-9030

or hand-delivered to:

The Office of the City Treasurer
Civic Center Plaza
1200 Third Avenue, First Floor
San Diego, California 92101

. The place and_time of payment may be changed at any time by CITY upon thirty
(30) days' Written notice to LESSEE. Mailed rental payments shall be deemed paid
upon the date such payment is postmarked by the postal authorities. If postmarks
are illegible, the payment shall be deemed paid upon actual receipt by the City
Treasurer. LESSEE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail. .

3.2 Rent Amount

The initial monthly flat-rate rent starting on the Effective Date of this Lease is
Eighty Five and 16/100 Dollars ($85.16). The rent is subject to annual adjustments,
pursuant to the CPI Adjustments set forth in Section 3.2.1, based on the increases,
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if any, inthe CPI, or pursuant to Market Value Adjustments, as set forth in Section
3.2.2.

3.2.1 CPI Adjustments.

On the annual anniversary date of each Effective Date, excepting those
anniversary dates where Market Value Adjustments shall be made (Lease Years 5
and 10), the rent shall be adjusted upward, and only upward, if applicable, to reflect
any increases in the Consumer Price Index (the "CPI ").

The index used will be the CPI for "All Urban Consumers"for Los Angeles,
Riverside, Orange County (1982-84 = 100) of the U.S. Department of Labor,
Bureau of Labor Statistics. If the CPI is no longer published, the index for
adjustment will be the U.S. Department of the Labor's "Comprehensive Official
Index" most comparable to the aforesaid index. In the event that such indices are
no longer published,thenanother comparable index or source of such information
generally recognized as authoritative will be substituted in the CITY's discretion.
Regardless of the .index publication dates, the effective dates of rent adjustments
shall be as specified in this Section. .

3.2.1.1 Index Adjustment Computation

The rent for each monthly rental period following the CPl· Adjustment
. . _~Dates, until the next CPI Adjustment Date, shall be determined prior to the CPI

Adjustment Date by multiplying the rent which is effective immediately prior to
'said adjustment by the "adjustment figure" established as follows:

(a) The "adjustment figure" shall be established by dividing the
"current index" by the "base figure," as defined herein.

(b) The "current index" shall be an average of CPI index figures for the
fourth, fifth and sixth months immediately preceding the adjustment date.

- (c) The "base figure" for the first such adjustment shall be an average
of the CPl index figures for the fourth, fifth, and sixth months immediately
preceding the Commencement Date

(d) The "base figure" for each successive adjustment shall be an average
of the CPI index figures for the one year period ending on the fourth, fifth and sixth
months immediately preceding the Commencement Date immediately preceding
each of the CPI Adjustment Dates or each of the Market Value Adjustment Dates,
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as CITY may determine in accordance with Section 3.2.2 Market Value
Adjustments.

3.2.2 Market Value Adjustments.

In addition to CPI Index Adjustments, anniversary date for Lease Years 5 and 10
(the "Market Value Adjustment Dates"), CITY shall adjust the rent in accordance
with a "Market Value Adjustment" (as defined and calculated as follows).

3.2.2.1 Commencing one hundred eighty (180) days prior to the applicable Market
Value AdjustmentDate, CITY shall cause a Market Value Adjustment be made for
the Leased Aircraft Ground Space. The market value of the Leased Aircraft Ground

-Space:shilll be determined by qualified City staff, as determined by CITY in its sole
discretion. .

3.2.2.2 In determining the Market Value Adjustment, the appraiser or
qualified City staff shall use the Rental Comparison Approach or similar
methodology that compares similar airport land leases within 100 miles from the
Leased Aircraft Ground Space to determine the monthly amount which the Leased
Aircraft Ground Space could be expected to return to the CITY if offered for lease
on the open market-under normal circumstances. After the Market Value
Adjustment has been determined, the LESSEE shall be notified in writing of the
new rental rate.

Notwithstanding the foregoing, in no event shall the adjusted rent,
established by current Market Values as provided for herein, be less than the rent
in existence immediately prior to any Market Value Adjustment Date.

3.3 Delinguent Rent.

If LESSEE fails to pay the rent when due, LESSEE will pay, in addition to the
unpaid rents, five percent (5%) of the delinquent rent. If the rent is still unpaid at
the end of fifteen (15) days, LESSEE shall pay an additional five percent (5%)
[being a total often percent (10%)], which is hereby mutually agreed by the parties
to be appropriate to compensate CITY for loss resulting from rental delinquency,
including lost interest, opportunities, legal costs, and the cost of servicing the
delinquent account. -Notwithstanding the foregoing, in no event shall the charge for
late payments of rent be less than Twenty-five Dollars ($25).
In the event that the CITY audit, if applicable, discloses that the rent for the audited
period has been underpaid in excess of five percent (5%) of the total required rent,
then LESSEE shall pay CITY the cost of the audit plus ten percent (10%) per year
on the amount by which said rent was underpaid, in addition to the unpaid rents as
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shown to be due CITY as compensation to CITY for administrative costs and loss
of interest as previously described herein. LESSEE agrees to pay such amount and
further agrees that the-specific late charges represent a fair and reasonable estimate
of the costs that CITY will incur from LESSEE's late payment. Acceptance oflate
charges and any portion of the late payment by CITY shall in no event constitute a
waiver of LESSEE default with respect to late payment, nor prevent CITY from
exercising any of the other rights and remedies granted in this Lease.

3.4 Security Deposit.

A securitydeposit shall be paid to CITY by LESSEE in the sum of One Hundred
Seventy and 32/1 00 Dollars ($170.32) before the Commencement Date of this
Lease. All or any portion of the principal sum of the security deposit shall be
available unconditionally to CITY for correcting any default or breach of thisLease
by LESSEE, LESSEE's successors or assigns, or for payment of expenses incurred
by CITY as a result of LESSEE's failure to faithfully perform all terms, covenants,
and conditions of this Lease.

The security deposit, and all increases thereto, shall take one of the forms set out
below:

a. Cash. Cash deposits shall be deposited with CITY, and CITY shall not be
liable to LESSEE for any interest thereon. Provided further, any interest .
earned by CITY from such deposit or redeposit shall be and remain the
property of CITY. .

b. Instrument(s) of Credit. An instrument(s) of credit from one or more
·financial institutions, subject to regulation and insurance by the state or
federal government, shall pledge that the funds are on deposit and
guaranteed for payment and agree that any or all funds shall be paid CITY
upon demand by CITY. The financial institution and the form of any
instrument pledging the' funds must be approved by CITY. .

LESSEE will maintain the required security deposit throughout the Lease Term.
Failure to· do so shall be considered a default and is grounds for immediate
termination of this Lease.

In the event.Cl'I'Y utilizes all or any portion of the security deposit, LESSEE shall
reimburse the deposit within ten (10) days of notice from CITY to bring the security
deposit up to the full specified amount.
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The security deposit or any balance thereof will be returned to LESSEE in
compliance with applicable law following expiration or earlier termination of this
Lease.

The security deposit may be increased by CITY proportionate to any" increased
performance or rental liability ofLESSEE upon sixty (60) days prior written notice
from CITY of such required increase.

SECTION 4: ASSIGNMENT,EQUITYSHARING, ENCUMBRANCES & DEFAULT

4.1 Time is of Essence: Provisions Binding on Successors and Assigns. Time is of
the essence of aU of the terms, covenants, and conditions of this Lease, and,

-"except as otherwise provided herein, all of the terms, covenants, and conditions
of this Lease shall apply to, benefit, and bind the successors and assigns of the
respective Parties, jointly and individually.

4.2 Assignment and Subletting.

LESSEE shall not assign this Lease or any interest therein, or any part thereof, or
any right or privilege appurtenant thereto, or suffer any other person, except guests
of LESSEE, to Useor occupy the Leased Aircraft Ground Space or any part thereof,
without the prior written consent of the CITY. A consent to assignment, or use by
"any other person; shall not be deemed to be a consent to any subsequent assignment,
or uSe by another person. Any such assignment without such CITY consent shall
be void and shall, at the option pfCITY, terminate this Lease. This Lease shall not,
nor shall any interest therein, be assigned as to the interest of LESSEE by operation
oflaw,without the prior written consent of the CITY.

Approval of any assignment shall be conditioned upon the assignee agreeing in
writing that it will assume the rights and obligations thereby assigned and that it

. will keep and perform all covenants, conditions, and provisions of this Lease which
are applicable to the rights acquired. "

LESSEE shall not be allowed to sublet the Leased Aircraft Ground Space, or
any part thereof, or any right or privilege appurtenant thereto.

4.3 Equity Sharing.

LESSEE agrees that as additional consideration for this Lease, and in addition to
all other rents payable to CITY, CITY shall be entitled to participate in any "equity"
received by LESSEE during the Term. For purposes of this paragraph, "equity"
shall mean any amount paid to LESSEE as consideration for an assignment of the
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Leased Aircraft Ground Space. In the event of any action resulting in "equity" as
described above, LESSEE agrees that CITY shall be entitled to a payment equal to
two percent (2%) of any such equity. For purposes of calculating such payment,
equity shall be the total consideration resulting from the transaction-including total
cash payments and the market value of non-cash consideration. LESSEE also
agrees that CITY shall be entitled to a payment equal to two percent (2%) of the
value of all consideration payable on a lease or on the full sale price for hangar(s)
on the Leased Aircraft Ground Space upon the assignment of this Lease. Prior to
CITY's consent to any assignment, LESSEE shall deliver to CITY a written
statement of all sums due and owing to CITY from LESSEE pursuant to the
provisions of this Section, together with a written acknowledgment of accuracy of
LESSEE's written statement from the proposed assignee of the amount due CITY.
The sum due CITY shall be payable in full to CITY concurrent with the closing of
the transaction, whether it be an assignment or sale of the hangar. Any assignment
or sale of the hangar in violation of the terms and conditions ofthis paragraph shall.
be void:

The provisions of this Section shall not apply to an assignment or transfer of a
beneficial interest in LESSEE's leasehold estate resulting from a devise, bequest,
or intestate succession.

4.4 Encumbrance .

. LESSEE may not encumber this Lease, its leasehold estate, and its improvements
thereon by deed of trust, mortgage, chattel mortgage, or other security instrument

.. - _..:.toassure the payment of a promissory note or notes of LESSEE.

4.5 Defaults and Remedies.

a. Default. Each of the following shall constitute an event of default under
this Lease:

(1) LESSEE's failure to make any payment required under this Lea."!':
when due; or

(2) Other than the payment of rent, LESSEE shall default in the
performance of any covenantor condition required by this Lease
to be performed by LESSEE; or

(3) LESSEE shall voluntarily file or have involuntarily filed against
it any petition under any bankruptcy or insolvency act or law; or
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.(4) LESSEE shall be adjudicated a bankrupt; or

(5) LESSEE shall make a general assignment for the benefit of
creditors;

(6) LESSEE uses the Leased Aircraft Ground Space for any
unauthorized purpose.

(7) LESSEE fails to show signs of measurable progress in the
construction of their Amateur-built Aircraft or Kit-built Aircraft
within (30) days written notice from CITY.

b. Remedies. Upon LESSEE's default, CITY may, give LESSEE, or any
person claiming rights through LESSEE (1) a written "Three Day Notice to
Payor Quit," for failures to make required payments; andlor (2) a "30-Day
Notice of Termination", for defaults not requiring payment to CITY.
Should LESSEE not make the required payment within the stated three
days, or should LESSEE fail to cure said default within thirty (30) days
following written notice thereof from CITY, or if any such default is not
curable within thirty (30) days, and LESSEE shall fail to commence to cure
the default(s} within said thirty-day period and diligently pursue such cure
to completion - - then CITY may seek to terminate the Lease and all rights .
of LESSEE, and all persons claiming rights through LESSEE, to the Leased
Aircraft Ground Space or to possession of the Leased Aircraft Ground
Space. Upon termination, CITY may enter and take possession of the
Leased Aircraft Ground Space, and may recover from LESSEE the sum of:

(1) the worth at the time of any unpaid rent that was due at the time of
termination; .

(2) the worth at the time of award of the amount by which the unpaid
rent that would have been earned after termination until the time of
award exceeds the amount of rental loss, if any, that LESSEE
affirmatively proves could have been reasonably avoided;

(3) the worth at the time of award of the amount by which the unpaid
rent for the balance of the term after the time of award exceeds the
amount of rental loss, if any, that LESSEE affirmatively proves
could be reasonably avoided;
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(4) any other amount necessary to compensate CITY for aU the
detriment proximately caused by LESSEE's breach and default, or
that in the ordinary course of things, would be likely to result; and

.(5) . all other amounts in addition to or in lieu of those previously stated
as may be permitted from time to time by California law.

(6) upon termination of the Lease, LESSEE shall be obligated to pay
fees computed at the then current daily rates for comparable
transient spaces until LESSEE has removed all Aircraft. personal
property, improvements and/or trash and debris from the assigned
space(s) and Airport.

As used in clauses (1) and (2), above, the "worth at the time of award" is
computed by allowing interest at the rate often percent (1O%) per annum. As
used in Clause (3), above, the "worth at the time of award" is computed by .
discounting thatamount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus two percent (2%). As used in this section,
the term "rent" shall include rent and any other amounts payable by LESSEE
under this Lease .

. c.Abandonmentby LESSEE. Even though LESSEE has breached the Lease
. and abandoned the Leased Aircraft Ground Space, this Lease shall continue
in effect for so long as CITY does not terminate this Lease, and CITY may
enforce all its rights and remedies hereunder, including but not limitedjo, -,-_

..the right to recover the rent as it becomes due, plus damages.

d. Waiver. Any CITY waiver of a default is not a waiver of any other default.
Any waiver of a default must be in writing and be executed by CITY in

. order to constitute a valid and binding waiver. CITY's delay or failure to
exercise a remedy or right is not a waiver of that or any other remedy or
right under this Lease. The use of one remedy or right for any default does
not waive the-use of another remedy or right for the same default or for
another or later .default, CITY's acceptance of any rents is not a waiver of
any default preceding the rent payment. CITY and LESSEE specifically

. agree that the property constituting the Leased Aircraft Ground Space is
CITY -owned and held in trust for the benefit of the citizens of the City of
San Diego and that any failure by CITYto discover a default or take prompt
action to. require the cure of any default shall not result in an equitable
estoppel, but CITY shall at all times, have the legal right to require the cure
of any default when and as such defaults are discovered or when and as the
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City Council directs the Mayor to take action or require the cure of any
default after such default is brought to the attention of the City Council by
the Mayor or by any concerned citizen.

SECTION 5: EMINENT DOMAIN

5.1 Eminent Domain.

If all or part of the Leased Aircraft Ground Space are taken through condemnation
proceedings or under threat of condemnation by any public authority with the
power of eminent domain, the interests of CITY and LESSEE will be as follows:

a. , Inthe.event.the entire Leased Aircraft Ground Space are taken, this Lease
shall terminate on the date of the transfer of title or possession to the'
condemning authority, whichever first occurs.

b. In the event of a partial taking, if, in the opinion of CITY, the remaining
part of the' Leased Aircraft Ground Space is unsuitable for the Lease
operation; this Lease shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first occurs.

c. In the event of a partial taking, if, in the opinion of CITY, the remaining
part' of the Leased Aircraft Ground Space is suitable for continued Lease
operation, this' Lease shall terminate in regard to the portion taken on the
date of the transfer of title or possession to the condemning authority,
whichever first occurs, but shall continue for the portion not taken. The
minimum rent shall be equitably reduced to reflect the portion of the Leased
Aircraft Ground Space taken if the portion taken directly affects LESSEE's'
allowed operations, which determination shall be made by CITY in its
reasonable discretion. .

, d. Award. ' All monies awarded in any such taking shall belong to CITY,
whether suchtaking results in diminution in value of the leasehold or the
fee or both; provided, however, LESSEE shall be entitled to any award
attributable to the taking of, or damages to LESSEE's then remaining
leasehold interest in the Leased Aircraft Ground Space or LESSEE's
personal property. CITY shall have no liability toLESSEE for any award
not provided by the condemning authority. '

e. Transfer. CITY has the right to transfer CITY's interests in the Leased
Aircraft Ground Space in lieu of condemnation to any authority entitled to
exercise the power of eminent domain. .
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f. No Inverse Condemnation. The exercise of any CITY right under this Lease
shall not be interpreted as an exercise of the power of eminent domain and
shall not impose any liability upon CITY for inverse condemnation.

SECTION 6: INSURANCE RISKS/SECURITY

6.1 Insurance.

- The Commencement Date shall be a date after which LESSEE has: (a) obtained,
and provided to CITY, insurance certificates reflecting evidence of all insurance as

-set forth herein; however, CITY reserves the right to request, and LESSEE shall
submit, copies of any policy upon reasonable request by CITY ; (b) obtained CITY
approval of each company or companies as required in Section 6.1.3 of the Lease;
and (c) confirtned that all policies contain the specific provisions required in
Section 6.1.4 of tne Lease. LESSEE's liabilities, including but not limited to
LESSEE's indemnity obligations, under the Lease, shall not be deemed limited in
any way to the insurance coverage required herein. Except as provided for under
California law, all policies of insurance required hereunder must provide that CITY
is entitled 'to.thirty (30) days prior written notice (10 days for cancellation due to
non-payment of premium) of cancellation or non-renewal of the policy or policies.
Maintenance of specified insurance coverage is a material element ofthe Lease and
LESSEE's failure to maintain or renew coverage or to provide evidence of renewal
duringtheterm.of the Lease may .be treated as a material breach of contract by
CITY.

Further, LESSEE shall not modify any policy or endorsement thereto which
increases CITY's exposure to loss for the duration of the Lease.

- -

6.1: 1 Types of Insurance. At all times during the term of the Lease, the
LESSEE shall maintain insurance coverage as follows:

6.1.1.1 - Comprehensive General Liability. General Liability
(GL) Insurance written on an ISO Occurrence form CG 00 01 0798 or an
equivalent form providing coverage at least as broad which shall cover
liability arising from any and all personal injury or property damage in the
amount of one Million Dollars ($1,000,000) per occurrence including One
Hundred Thousand Dollars ($100,000) for bodily injury to any person.
There shall be no endorsement or modification of the GL limiting the scope
of coverage for either insured vs. insured claims or contractual liability . All
defense costs shall be outside the limits of the policy.

Page 17 of43



6.1.1.2 Aircraft Liability Insurance. Combined Single Limit (CSL)
Aircraft Liability Insurance, General Aircraft Operation Liability, in an
amount not less than One Million Dollars ($1,000,000) combined, sub-
limited to One Hundred Thousand Dollars ($100,000) for bodily injury to
any passenger.

6.1.2 Deductibles.

All deductibles on any policy shall be the responsibility of LESSEE and
shall be disclosed to CITY at the time the evidence ofinsurance is provided.

6.1.3 _Acceptability of Insurers.

6.1.3.1 All insurance required by the Lease shall only be carried by
insurance companies with a rating of at least "A-, VI" by A.M. Best
Company, that are authorized by the California Insurance Commissioner to

.do business in the State of Cali forni a, and that have been approved by CITY.

6.1.3.2 CITY will accept insurance provided by non-admitted, "surplus
- lines" carriers only if the carrier is authorized to do business in the State of
California and is included on the List of Eligible Surplus Lines Insurers
(LESLI list). All policies of insurance carried by non-admitted carriers are
subject -to all of the requirements for policies of insurance provided by
_admitted carriers described herein.

6.1.4 Required Endorsements. The following endorsements to the policies of
insurance are required to be provided to CITY -before any operations are
initiated under the Lease.

-.6.1.4.1 Comprehensive General Liability Insurance Endorsements

ADDITIONAL INSURED. To the fullest extent allowed by law including
but not limited to California Insurance Code Section 11580.04, the policy
or policies must be endorsed to include as an Additional Insured CITY of
San Diego and its respective elected officials, officers, -employees, agents -
and representatives with respect to liability arising out of (a) ongoing
operations performed by you or on your behalf, (b) your products, (c) your
work, including but not limited to your completed operations performed by
you or on your behalf, or (d) premises owned, leased, controlled or used by
you.
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PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or
policies must be endorsed to provide that the insurance afforded by the
Comprehensive General Liability policy or policies is primary to any
insurance or self-insurance of CITY of San Diego and its elected officials,
officers, employees, agents and representatives as respects operations of the
Named Insured. Any insurance maintained by CITY of San Diego and its
elected officials, officers, employees, agents and representatives shall be in
excess of LESSEE's insurance and shall not contribute to it.

6.1.5 Reservation of Rights. CITY reserves the right; from time to time, to
review LESSEE's insurance coverage, limits, deductibles and self-insured
retentions to determine if they are acceptable to CITY.

6.1.6 Additional Insurance. LESSEE may obtain additional insurance not required
by the Lease.

6.1.7 Excess Insurance. All policies providing excess coverage to CITY shall
follow the form of the primary policy or policies including but not limited
to all endorsements.

6.1.8 Accident Reports. LESSEE shall immediately report to CITY any accident
causing property damage or injury to persons on the Leased Aircraft Ground
Space or otherwise related to the Allowed Uses. Such report shall contain
the names and addresses of the involved parties, a statement of the .
circumstances; the date and hour of the accident, the names and addresses

. of any witnesses, and other pertinent information.

6.2 Waste, Damage, or Destruction.

LESSEE agrees to give notice to CITY of any fire or other damage that may occur
on the Leased Aircraft Ground Space within forty eight (48) hours of such fire or
damage .• LESSEE agrees not to commit or suffer to be committed any waste or
injury or any public or private nuisance, to keep the Leased Aircraft Ground Space
clean and clear of refuse and obstructions, and to dispose of all garbage, trash, and
rubbish in a manner satisfactory to CITY. If the Leased Aircraft Ground Space
shall be damaged by any cause which puts the Leased Aircraft Ground Space into
a condition which is not decent, safe, healthy, and sanitary, LESSEE agrees, subject
to the prior written approval of CITY, to make or cause to be made full repair of
said damage and to restore the Leased Aircraft Ground Space to the condition which
existed prior.to said damage; or, at CITY's option, LE~SEE agrees to clear and
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remove from the Leased Aircraft Ground Space all debris resulting from said
damage.

LESSEE's responsibility to pay rent shall not be abated during said repairs,
restoration or replacement. Notwithstanding the foregoing, CITY may, in its sole
discretion, determine an equitable deduction in the monthly rent requirement for
such period or periods that said Leased Aircraft Ground Space are untenantable by
reason of such damage if such damage is not directly or indirectly caused by
LESSEE or LESSEE's operations on the Leased Aircraft Ground Space.

SECTION 7: ACCEPTANCE, ENTRY, IMPROVEMENTS, HAZARDOUS
.-----"-_. SUBSTANCES & OTHER SPECIAL PROVISIONS

7.1 Acceptance of Leased Aircraft Ground Space.

By signing this Lease, LESSEE represents and warrants that LESSEE will at all
times keep the Leased Aircraft Ground Space in good condition. LESSEE further
acknowledges that the Leased Aircraft Ground Space are in the condition called for
by this Lease, and that LESSEE does not hold CITY responsible for any defects
whether apparent orlatent, in the Leased Aircraft Ground Space, including the
presence of any Hazardous Substances. .

7.2 Entry and Inspection.

The CITY reserves and shall always have the right, but not the obligation, to enter
LESSEE's Leased Aircraft Ground Space and/or hangar for the purpose of viewing
and ascertaining the condition of the same, Leased Aircraft Ground Space or to

. protect its interests in the Leased Aircraft Ground Space or to inspect any uses being
made of the premises. The CITY's rightof entry will normally be performed with
the LESSEE's authorization and presence, but the CITY also reserves and shall
have 'the right, without notice, to enter upon the Leased Aircraft Ground Space or
hangar in an emergency. In the event that such entry or inspection by CITY
discloses that said Leased Aircraft Ground Space are not in a decent, safe, healthy,
and sanitary condition, CITY shall have the right, after ten (10) days written notice
to LESSEE (except in the case of an emergency, determined by the Director in his
sole discretion, in which case CITY may act immediately), to have any necessary
maintenance work done at the expense of LESSEE, and LESSEE hereby agrees to
pay promptly any and all costs incurred by CITY in having such necessary
maintenance work done, in order to keep said Leased Aircraft Ground Space in a
decent, safe, healthy, and sanitary condition.
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7.3 Maintenance.

LESSEE agrees to assume full responsibility and cost for the operation and
maintenance of the Leased Aircraft Ground Space throughout the Term. LESSEE
will make all repairs and replacements necessary to maintain and preserve the
Leased Aircraft Ground Space in a decent, safe, healthy, and sanitary condition
.satisfactory to CITY arid in compliance with all applicable laws.

7.4 Improvements! Alterations .

.No improvements, structures, or installations (including the installation of any
hangar) shall be constructed or installed on the Leased Aircraft Ground Space, and

. the Leased Aircraft Ground Space may not be altered by LESSEE, without the
prior written approval of CITY. Further, LESSEE agrees that structural or
architectural design -alterations to approved improvements, structures, or
installations may not be made on the Leased Aircraft Ground Space without the
prior written approval of CITY. This provision shall not relieve LESSEE of any
obligation under this Lease to maintain the Leased Aircraft Ground Space in a
decent, safe, healthy, and sanitary condition, including structural repair,
restoration arid/or replacement of damaged or worn improvements. CITY shall
not be obligated by this Lease to make or assume any expense for any
improvements or alterations. .

7.5 Utilities.

Upon prior written approval by CITY in each instance, LESSEE agrees to order,
obtain, and pay for all utilities and service and installation charges in connection
with the development and operation of the Leased Aircraft Ground Space. All .
utilities will De installed underground. If CITY approval is granted, LESSEE will
be responsible to provide proof of utility installation being completed to code and
that all required permits have been granted to LESSEE.

·7.6 ~.

LESSEE shall at all times hold CITY free and harmless from, and shall indemnify
CITY against, all claims for labor or materials in connection with improvements, .
alterations or repairs on or to the Leased Aircraft Ground Space and the costs of
defending against such claims, including reasonable attorney's fees;

If improvements, alterations, repairs or replacements ate made to the Leased
Aircraft Ground Space by LESSEE or by any party other than CITY, and a lien or .
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notice oflien is filedagainst CITY and/or its property, LESSEE shall, within five
(5) days of such filing, either:

(a) take all actions necessary to record a valid release of lien, or

(b) file with CITY a bond, cash, or other security acceptable to CITY, sufficient to
pay in full all claims of all persons seeking relief under the lien.

7.7 Taxes.

LESSEE agrees to pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon LESSEE or the Leased Aircraft Ground Space, including
the land,. any buildings, structures, machines, equipment, appliances or other
improvements or property of any nature whatsoever erected, installed, or
maintained by LESSEE or levied by reason of the business or other LESSEE
activities related Lu .LLeLeased Aircraft Ground Space, including any licenses ur
permits. LESSEE recognizes and agrees that this Lease may create a possessory
interest subject to property taxation, and that LESSEE may be subject to the
payment of taxes levied on such interest, and that LESSEE shall pay all such
possessory interest taxes and that the payment of such possessory interest taxes is
not CITY's responsibility. LESSEE further agrees that payment for such taxes,
fees and assessments will not reduce any rent due CITY. '

7.8 Signs.

LESSEE agrees not.to erect or display any banners, pennants, flags, posters, signs ..
decorations, marquees, awnings or similar devices or advertising. If any such
unauthorized item is found on the Leased Aircraft Ground Space, LESSEE agrees
to remove the item "atits expense within four (4) hours', notice thereof by CITY or
CITY may thereupon remove the item at LESSEE's cost. .

·.7.9 Ownership of Improvements and Personal Property.

a. Subject to the.provisions of Section 2.2, any and all improvements, trade
fixturesvstructures, and installations or additions to the Leased Aircraft
Ground Space now existing or constructed on the Leased Aircraft Ground
Space by LESSEE shall at Lease expiration or termination be deemed to be
part of the Leased Aircraft Ground Space and may become, at CITY's
option, CITY's property free of all liens and claims, except as otherwise
provided in this Lease.
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b. Subject to the provisions of Section 2.2, if CITY elects not to assume
ownership of all or anyimprovement,s, trade fixtures, structures, and
installations, CITY shall so notify LESSEE thirty (30) days prior' to
termination or sixty (60) days prior to expiration, and LESSEE shall remove
.all such"improvements, structures and installations as directed by CITY at
LESSEE's sole cost on or before Lease expiration or earlier termination. If
LESSEE fails to remove any improvements, structures, and installations as
directed by CITY, LESSEE agrees to pay CITY the full cost of any removal.

c. . LESSEE-owned machines, appliances, equipment (other than trade
fixtures), and other items of personal property shall be removed by LESSEE
by the date of the expiration or earlier termination of this Lease. Any said
items-which LESSEE fails to remove will be considered abandoned and,
subject.to applicable law, become CITY'S property free of all claims and
liens, or CITY may, at its option, remove and dispose of said items at
LESSEE's sole cost and expense.

d. If any removal of LESSEE's property results in damage to the remaining
improvementson the Leased Aircraft Ground Space, LESSEE agrees to

.repair all such damage at LESSEE's sole cost and expense.

e. Any necessary removal of LESSEE's property, by either CITY or LESSEE,
. whichtakes place beyond the expiration or termination date of this' Lease,

shall require LESSEE to pay Rent (pro rata for every day beyond the
expiration/termination date) to CITY at a rate that is equivalent to two (2)
times the' rate which was in effect immediately prior to said expiration or
termination date. .

7.10 Unavoidable Delay.

If the performance of any act required of CITY or LESSEE is directly prevented or
delayed by reason of strikes, lockouts, labor disputes, acts of God, fire, floods,
epideniics.freightembargoes, or other causes beyond the reasonable control of the
party required to perform 1Ulact, said party shall be excused from performing that
act for the period equal to the period of the prevention or delay. Provided, however,
this provision shall not apply to obligations to pay rent as required pursuant to this
Lease. In the event LESSEE or CITY claims the existence of such a delay, the
party claiming the delay shall notify the other party in writing of such fact within

. ten (l0) days after the beginning of any such claimed delay.
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7.11 Hazardous Substance.

, LESSEE shall not allow the illegal installation, storage, utilization, generation, sale
or release of any Hazardous Substance or otherwise regulated substances in, on,
under or from the Leased Aircraft Ground Space. LESSEE and LESSEE's agents
and contractors shall not install, store, utilize, generate or sell any Hazardous
Substance on the Leased Aircraft Ground Space without CITY's prior written
consent. LESSEE shall, prior to initiating any operations that involve Hazardous
Substances, obtain all required permits from applicable regulatory agencies,
including without limitation the San Diego County Department of Environmental
Health, local fire agencies, the San Diego County Department of Weights and
Measures, the San Diego County Air Pollution Control District, and the San Diego
Regional Water QualityControl Board. Installing, utilizing, storing, or any other
presence of a Hazardous Substance includes boxes, bags, bottles, drums, cylinders,
above or below ground tanks, equipment with tanks, or any other type of container,
equipment or device which holds or incorporates a Hazardous, Substance or
hazardous waste.

a. 'Release. For purposes of this Lease, a "release" shall include without
limitation any spilling, leaking, pumping, pouring, emitting, emptying,
discharging-injecting, escaping, leaching, dumping or otherwise disposing
of a Hazardous Substance.

b. Hazardous Substances. 'For purposes of this Lease, "Hazardous Substance",
shall mean any substance listed by the Environmental Protection Agency or'

, the State of California as a hazardous substance, and all types of petroleum-
related substances and their chemical constituents.

,c.. Remediation. If LESSEE's occupancy, use, development, maintenance or
restoration ofthe Leased Aircraft Ground Space results in a release of a
Hazardous Substance, LESSEE shall pay all costs of remediation and
removal to the CITY's satisfaction for unrestricted reuse of the Leased

, 'Aircraft Ground Space, and in accordance with all applicable laws, rules"
regulations and directives of competent governmental authorities.

d. Removal. If LESSEE or LESSEE's contractor or agent has received
approval and permits to store, utilize, generate or install, orotherwise bring
Hazardous Substances to the Leased Aircraft Ground Space, LESSEE
and/or LESSEE's contractor or agent shall remove all Hazardous
Substances in any type of container, equipment or device from the Leased
Aircraft Ground Space immediately upon or prior to the expiration or earlier
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termination of this Lease. CITY reserves the right to conduct inspections
of the Leased Aircraft Ground Space and/or request documentation

· demonstrating the legal removal and/or disposal of the hazardous materials,
wastes or other containers, equipment or devices from the Leased Aircraft
Ground Space. LESSEE shall be responsible for any and all costs incurred
by CITY to remove any container, equipment or device requiring disposal
or removal as required by this provision. .

-e. Indemnity. LESSEE shall protect, defend,. indemnify and hold CITY
'harmless from any and all claims,. costs and expenses related to
environmental liabilities resulting from LESSEE's occupancy, use,
development, maintenance or restoration of the Leased Aircraft Ground
Space.fncluding without limitation: (i) costs of environmental assessments;
(ii) costs of regulatory remediation oversight; (iii) costs of remediation and
removal; (iv) any necessary CITY response costs; (v) all fines, penalties or
fees assessed by any regulatory agency; (vi) damages for injury to natural
resources, LESSEE's officers, employees, invitees, guests, agents or
contractors, or the public; and (vii) all costs of any health assessments or
health effect studies.

f. Notice of Release. If LESSEE knows or has reasonable cause to believe
--_.- that a Hazardous Substance has been released on, from or beneath the

·Leased Aircraft Ground Space, LESSEE shall immediately notify CITY and
· any appropriate regulatory or reporting agency pursuant to California Code
.of Regulations Title 19 and any other applicable laws or
regulations. LES SEE shall deliver a written report thereof to CITY within
three (3) days after receipt of the knowledge or cause for belief and submit
any required written reports to regulatory or reporting agencies as required

·by regulation or law. If LESSEE knows or has reasonable cause to believe
that such substance is an imminent release or is an imminent substantial
danger to public health and safety, LESSEE shall take all actions necessary
to alleviate the danger. LESSEE shall immediately notify CITY in writing
of any violation, notice to comply, or notice of violation received or the
initiation of environmental actions or private suits related to the Leased
Aircraft Ground Space .

.g. Environmental Assessment. Upon reasonable cause to. believe that
LESSEE's occupancy, use, maintenance or restoration of the Leased
Aircraft Ground Space ("LESSEE's Operations"), resulted in any
Hazardous Substance being released on, from or beneath the Leased
Aircraft Ground Space, CITY shall notify LESSEE of such belief and allow
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LESSEE up to fifteen (15) days after such notice to commence the
performance of.an environmental assessment under regulatory oversight of
the suspect area by a professional environmental consultant registered with
the State of California as a Professional Engineer, Certified Engineering
Geologist or Registered Civil Engineer. If LESSEE fails to cause such an
environmental assessment to be commenced with the noticed time period,
CITY may cause -the assessment to be performed. The environmental
assessment shall be obtained at LESSEE's sole cost and expense, and shall
establish what, ifany, Hazardous Substances have more likely than not been
caused by LESSEE's Operations on, in, from or under the Leased Aircraft
Ground Space, and in what quantities. If any such Hazardous Substances
exist in quantities greater than allowed by CITY, county, state or federal
laws, statutes, ordinances or regulations, or require future restricted re-use
of the Leased Aircraft Ground Space, then the environmental assessment
shall include a discussion of such substances with recommendations for
remediation -and removal necessary to effect unrestricted re-use and in
compliance with those laws or statutes, and estimates of the cost of such
remediation or removal. LESSEE shall cause, or if LESSEE fails to do so

.within a reasonable period of time, as determined by CITY in its sole
.. discretion, CITY may cause, the remediation and/or removal recommended

in the environmental assessment such that unrestricted re-use of the Leased
Aircraft Ground Space and compliance with environmental law and
regulations are achieved, and LESSEE shall pay all costs and expenses
therefore. .

7.12 Disabled Access Compliance.

LESSEE shall, as applicable to the Leased Aircraft Ground Space and LESSEE's
possession, use and occupancy thereof, comply with Title 24 of the CaliforniaCode

-. of" Regulations (i.e.;· the "California Building Code"); the Americans with
Disabilities Act 0[1990 (ADA); and all other applicable local, state and federal
laws and regulations enacted, or hereafter enacted, protecting the rights of people
with disabilities. Where required by law, any improvements made to the Leased
Aircraft Ground Space by LESSEE shall comply with municipal disabled access
requirements by bringing up to code and making accessible any areas of the Leased
Aircraft Grourid Space which deny access to disabled persons. All improvements
and alterations shall be at the sole cost of LESSEE.

LESSEE understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements shall constitute a
default under this Lease. -

Page 26 of43



7.13 Relocation Payments.

LESSEE understands and agrees that it shall not be entitled to any relocation
payment whatsoever upon termination of this Lease.

7.14 Lease Subject to FAA Regulations.

LESSEE acknowledges :and agrees, in addition to the foregoing terms and
conditions of this Lease, that LESSEE shall strictly adhere to, and at all times be
subject to, the FAA Regulations set forth in the attached EXHIBIT B, which by
this reference are made a part of this Lease. Failure to strictly adhere to the FAA
Regulations shall subject this Lease to immediate termination with no liability to
CITY.

SECTION 8. AIRCRAFT REMOVAL

8.1 Aircraft Removal.

Upon expiration or earlier termination of this Lease, LESSEE shall be required to
remove all Aircraft.stored on the Leased Aircraft Ground Space on or before said
expiration or termination date. If any Aircraft is left on the Leased Aircraft Ground
Space after the expiration or earlier termination of this Lease, LES SEE agrees that
CITY is authorized to remove and/or dispose of the Aircraft according to law and

.. as determined by CITY staff. LESSEE further agrees that all costs incurred by
CITY to remove and store LESSEE's Aircraft in a public or private warehouse, or
to remove and store LESSEE's Aircraft on another portion of the Airport (to be
determined by the Director at his sole discretion), shall be at LESSEE's sole cost
and expense, and all costs and expenses shall be reimbursed to CITY within ten
(10) days' receipt ofa CITY invoice therefor .

.SECTION 9. LIENS & LOCK DOWN OF AIRCRAFT

9.r LESSEE hereby acknowledges and agrees that: (1) CITY may seek to impose a
... lien upon the LESSEE's Aircraft, and other personal property placed on the Leased

. Aircraft Ground Space for the repayment of all delinquent rent, fees, storage, and
other charges; (2) CITY may remove said Aircraft and/orother personal property
from the Leased Aircraft Ground Space and relocate all such personal property to .
another location with the intent of ensuring its continued availability for lien
purposes and/or take all other available legal actions to ensure reimbursement of all
sums owed to CITY pursuant to the terms of this Lease.
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LESSEE further covenants and agrees to hold CITY harmless for CITY's actions
in or concerning the removal, lock-down, and/or storage of any Aircraft and all
personal property moved in accordance with this Section.

LESSEE further acknowledges and agrees that CITY, or its agents, are legally
authorized to, and may, dispose of any Aircraft and other personal property left on
the Leased Aircraft Ground Space when acting in accordance with California Civil
Code, Sections 1980, et seq., and 1951.3 et seq ..

SECTION 10: SAFETY MANAGEMENT SYSTEMS

10.1 Safety Managemenf- Systems Compliance. Although the use of Safety
Management Systems (SMS) are not required by the FAA as of the commencement
of this Lease, it is anticipated that during the Term of this Lease that the FAA will
mandate SMS compliance for general aviation Airports, which would include the
Airport. Because tile use of SMS at Airports can contribute to helping Airports
detect and correct safety problems before they result in Aircraft accidents or
incidents, and can contribute to effort"! to adopt new measures therefor, l.ESSEE
agrees that LESSEE will timely comply with, and respond to: (1) CITY's
requirement that LESSEE conduct regular (and other as-needed) SMS-relaten
inspections of the Leased Aircraft Ground Space and that LESSEE will compile
and report said information in a form acceptable to the FAA and CITY; (2) all CITY
requests for SMS-related data; (3) the CITY's right to conduct SMS-related
inspections ofthe Leased Aircraft Ground Space; (4) all other SMS-related requests
made by CITY in it"!effort to implement a system-wide SMS and maintain an SMS
Manual for the CITY's Airport system or a part thereof; and (5) all FAA-mandated
information, data, etc.. Information that may need to be compiled includes hazard
reporting and tracking; data collection, safety risk assessment processes, and gap
analyses. .All SMS~related information, reports and documents provided by
LESSEE shall be verified by LESSEE to be accurate and shall be provided without
cost to CITY.

SECTION 11: GENERAL PROVISIONS

ILl Notices and Consent.

a. Any notice required or permitted to be given under this Lease shall be in
writing and may be served personally or by United States mail, postage
prepaid, addressed to LESSEE or CITY at the addresses designated below:
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CITY:
Airports Deputy Director
Montgomery-Gibbs Executive Airport
3750 John J Montgomery Dr. MS 14
San Diego, CA 92123

LESSEE:
Joseph W. Graham
5123 Los Altos Court
San Diego, CA 92109

b. Any party entitled or required to receive notice under this Lease may
designate a different address to which notices shall be sent, by giving the
other party a prior thirty (30) day notice thereof. .

c. Whenever in this Lease the approval or consent of a party is required, such
approval or consent shall be in advance, in writing, and shall be executed
by a person having the express authority to grant such approval or
consent. All written notices given in conjunction with this Lease shall be
effective when personally delivered or after three (3) working days upon
deposit in the.U. S. Mail, certified or registered, postage prepaid, to the
address of record set forth in this Lease, or to such other address as either
party shall designate in writing.

11.2 ..Compliance with Law ..

LESSEE shall at all times in the construction, maintenance, occupancy, and
operation of the Leased Aircraft Ground Space comply with all applicable laws,
statutes, ordinances, and regulations of the City of San Diego,or other county, state,
and federal governmeiiis, at LESSEE's sole cost and expense. In addition, LESSEE

.. shall comply with any and all notices issued by the City of San Diego or other
appropriate authority, under the authority of any such law, statute, ordinance, or
regulation.

11.3 CITY Approval.

The approval or consent of CITY, wherever required in this Lease, shall mean the
written approval or consent of the Mayor, or his designee, unless otherwise
specified, without need for further resolution by the City Council.

Page 29 of43



11.4 Nondiscrimination.

This Lease is made and accepted upon and subject to the covenant and condition,
which will run with the land, that LESSEE or any person claiming under or

.. through LESSEE will not establish or allow any discrimination against or
segregation of any person or group of persons on account of race, color, religion,
gender, gender identity, gender expression, disability, sexual orientation, marital
status, national origin, ancestry, familial status or source of income in the
possession, use or occupancy of the Leased Aircraft Ground Space or in the
selection, location, number, use or occupancy of tenants, subtenants or vendees in
the Leased Aircraft Ground Space. .

11.5 Accessibility compliance .

.LESSEE will, as applicable to the Leased Aircraft Ground Space and LESSEE's
possession, use, and occupancy of the Leased Aircraft Ground Space, comply
with all accessibility requirements under California Government Code sections
11135~11l39.5; Title 24 of the California Code of Regulations; the Federal

· Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities
Act of 1990 (ADA); and all other applicable state and federal laws, rules, and
regulations of competent governmental authority protecting the rights of
individuals with disabilities. When a conflict exists between any federal or state
accessibility requirements, LESSEE will follow the most restrictive accessibility
requirement (i.e., that which provides the most access). LESSEE's compliance
will include without limitation the following:

LESSEE will not discriminate against qualified individuals with disabilities in any
aspects of eruployrnent, including recruitment, hiring, promotions, cOlluiUons and
privileges of employment, training, compensation, benefits, discipline, layoffs,
and termination of employment.

· No qualified individual with a disability may be excluded on the basis of
· disability from participation in, or be denied the benefits of, services, programs, or

activities of LESSEE.

LESSEE will include language in each sublease which indicates the sublessee's
agreement to abide by the provisions ofthis section _' LESSEE and each of its
sublessees will be individually responsible for their own ADA employment
programs.
LESSEE will post a statement addressing the requirements of the ADA in a
prominent place at the work site. .
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Where required by law, all improvements, fixtures, structures, or installations on
the Leased Aircraft Ground Space will comply with municipal, 'state, and federal
accessibility requirements by bringing up to code and making accessible any areas
of the Leased Aircraft Ground Space which deny access to individuals with
disabilities. All improvements and alterations will be at LESSEE's sole expense.

LESSEE's failure to comply with the accessibility requirements of this section_
or submitting false information in response to these accessibility requirements, or
both, will be a default of this Lease.

11.6 Accessibility Assessment.
. . . .

In accordance with California Civil Code section 1938, CITY hereby states that
the Leased Aircraft Ground Space has not been inspected by a Certified Access
Specialist (CASp).

Further, pursuant to California Civil Code section 1938(e), CITY is required to
state: "A Certified Access Specialist (CASp) can inspect the subject premises and
determine whether the subject premises comply with all of the applicable
construction-related accessibility standards under state law. Although state law

. . . .._ ____does not require a CASp inspection of the subj ect premises, the commercial
property owner or lessor may not prohibit the lessee or tenant from obtaining a
CASp inspection of the subject premises for the occupancy or potential
occupancy of the lessee or tenant, if requested by the lessee or tenant. The parties
shall mutually agree on the arrangements for the time and manner of the CASp
inspection, the payment of the fee for the CASp inspection, and the cost of
making any repairs necessary to correct violations of construction-related
accessibility standards within the premises,"

11.7 Water Quality -Best Management Practices.

CITY arid LESSEE are committed to the implementation of controls (best
management practices, or BMPs) to manage activities on the Leased Aircraft
Ground Space in a manner which aids in the protection of CITY's precious water
resources. It is LESSEE's responsibility to identify and implement an effective
combination of BMPs so as not to cause pollutant discharges to the storm drain
system in violation of San Diego Storm Water Management and Discharge
Control Ordinance (San Diego Municipal Code sections 43.0301 to 43.0312).
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Therefore, LESSEE will, at a minimum, implement and comply, as applicable,
with the Minimum Industrial and Commercial BMPs adopted under the San Diego
Municipal Code section 43.0307(a).

It is ultimately LESSEE's responsibility to prevent pollutant discharges to the
storm drain system. Therefore, LESSEEwill identify and implement any

_additional BMPs that may be required to avoid the discharge of pollutants to the
storm drain system.

11.8 Equal Benefits.

LESSEE shall comply with San Diego Municipal Code sections 22.4301-22.4308,
as may be amended from time totime, which require lessees of CITY-owned
property to offer the same employment benefits to employees with spouses and
employees with registered domestic partners. By signing this Lease, LESSEE
certifies that it Will maintain such equal benefits throughout the term of this Lease.
LESSEE's failure to maintain equal benefits will be a default of this Lease.

11.9 Equal Pay Ordinance

Unless an exception applies, LESSEE will comply with the Equal Pay Ordinance
. codified in San Diego Municipal Code sections 22.4801 through 22.4809. By
signing this Lease, LESSEE certifies that it will comply with the requirements of
the Equal Pay Ordinance throughout the Term.

11.9.1- LESSEE and Sublease Requirement. The Equal Pay Ordinance
applies to any sublessee of the Leased Aircraft Ground Space to the same
extent as it would apply to LESSEE; LESSEE will require sublessees to
certify compliance with the Equal Pay Ordinance in their subleases.

11.9.2 Notice Requirement. LESSEE must post a notice informing its
. employees of their rights under the Equal Pay Ordinance in their
workplace or job site ..

11.10 Survival.

Any obligation which accrues under this Lease prior to its expiration or termination
shall survive such expiration or termination.
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11.11 Joint and Several Liabilitv.

If LESSEE is comprised of more than one person, such persons, and each of them,
shall be jointly and severally liable for the performance of each and every obligation
of LESSEE under this Lease.

11.l2 Partial Invalidity.

If any term, covenantcondition, or provision of this Lease is found invalid, void
or unenforceable by a court of competent jurisdiction, the remaining provisions will
remain in full force and effect.

11.13 Number and Gender.

Words of any gender used in this Lease shall include any other gender, and words
. in the singular number shall include the plural when the tense requires.

11.14 Captions.

The section headings, and captions for various articles and paragraphs shall not be
held to define, limit, augment, or describe the scope, content, or intent of any or all
parts of this Lease. The numbers of the sections, paragraphs, and/or pages of this
Lease may not be consecutive. Such lack of consecutive numbers is not intentional
and shall have no effect on the enforceability of this Lease.

11.15 CITY Employee ParticipationPolicy.

It is the policy of the City of San Diego that all City of San Diego contracts,
agreements, or leases with consultants, vendors, or lessees shall include a condition
that the contract, agreement or lease may, at the sole option of the City of San
Diego, be unilaterallyand immediately terminated by the City of San Diego if the
contractor, lessee, 'or other agreement party employs an individual who, within the
twelve months immediately preceding such employment, did in hislher capacity as
a City of San Diego officer or employee participate in negotiations with or
otherwise have an iiifluence on the recommendation made to the City Council in
connection with the selection of the contractor, lessee or other agreement party. It
is not the intent ofthis policy that these provisions apply to members of the City
Council.
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11.16 .Entire Understanding.

This Lease containsthe entire understanding of the parties. LESSEE, by signing
this Lease, agrees that there is no other written or oral understanding between the
parties with respect to the Leased Aircraft Ground Space. Each party has relied on
its own examination of the Leased Aircraft Ground Space, advice from its own
attorneys, and the warranties, representations, and covenants of the Lease itself.
Each of the parties to this Lease agrees that no other party, agent, or attorney of any
other party has made any promise, representation or warranty whatsoever which is
not contained in this Lease. The failure or refusal of any party to read the Lease or
other documents, inspect the Leased Aircraft Ground Space, and/or obtain legal or
other advice relevant-to this transaction constitutes a waiver of any objection,
contention, or claim that might have been based on these actions. No modification,

.amenduieut, or alteratlou of this Lease will !Ill valid unless iI. isin writing and signed
by all parties.

THE REST OF THIS PAGE LEFT INTENTIONALLY BLANK
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IN WITNESS WHEREOF, this Lease is executed by CITY, acting by and through its Mayor,
and by LESSEE, acting through its legally authorized representative. .

THE CITY OF SAN DIEGO, a California
municipal c orati n

By ---+.1--------
Cybele . hompson

Director, Real Estate Assets Department

Date =---=--7+--:1-m~· :.J-I_z::o _

EnvironmentalAnalysis Section Environmental Clearance:

.. This lease is CategoricallyExempt from CEQA pursuant to CEQA Guidelines Section 1530 I
[Existing Facilities] and Section 15302 [Replacement or Reconstruction]. _

Approved as to form this

Page 35 of43



EXHIBIT A

LOTBB

MARIGOLD

Leased Aircraft Ground Space

.» ~-

Page 36 of43



EXHIBITB

FAA REQUIREMENTS

. LESSEE shall adhere to the following terms and conditions during the entirety of the time period
covered by this Lease. If any term and or condition contained in this Exhibit conflicts with any
provision contained in the main body of the Lease, the terms and conditions contained in the main

. body of the Lease shall prevail.

·1 LESSEE's Use to Conform with Law and Other Rules

LESSEE is granted the nonexclusive use of all public airport facilities including, but not
limited to, taxiways, runways, aprons, navigational aids and other facilities related to the
normal function of any aircraft under LESSEE's or its sublessee's control. LESSEE agrees
that such use shall be in accord with existing or future laws, rules and regulations of the
United States of America, the State of California and CITY in regard to their aviation and
air navigation authority.

2 LESSEE's Use and Construction to Conformwith Federal Aviation Regulations

LESSEE agrees to conform to all applicable Federal Aviation Regulations in any operation
or construction on the Leased Aircraft Ground Space and Airport,. LESSEE agrees to
comply with the notification and review requirements covered in Part 77 of the Federal
Aviation Regulations (which may be amended or replaced by other regulations from time
to time) before constructing any improvements or modifying or altering any structure on
the Leased Aircraft Ground Space .

. 3 LESSEE's Noninterference with Aircraft

LESSEE, on behalf of itself and its successors, assigns, licensees and sublessees, agrees
not to use the Leased Aircraft Ground Space in any manner or act in any manner that might
interfere with any aircraft landing or. taking off from the Airport or otherwise create a
hazard. Ifthis covenant is breached in any way, CITY reserves the right to enter the Leased
Aircraft Ground Space and abate or eliminate the interference at the expense of LESSEE
and LESSEE agrees to reimburse CITY for all costs and fees, including attorney's fees,
incurred by CITY involved with said abatement or elimination ..

Page 37 of43



4 Lease Subordinate to CITYlUnited States of America Agreements

This Lease shall be subordinate to the terms of any existing or future agreements between
CITY arid the United States of America, and to any United States of America legal
requirement relative to the development, operation or maintenance of the Airport, and
CITY shall not be liable for any claims, losses, or damages, of any type, that LESSEE, or
anyone claiming through LESSEE, may incur or suffer as a result of any such
subordination.

5 Height Limitation

The LESSEE and the LESSEE'S successors and assigns agree not to erect or permit any
. structure unless it complies with all height limitations and other requirements of the FAA
and the applicable Airport Land Use Compatibility Plan (also known as the "ALUCP"). If
this covenant is breached in any way, CITY reserves the right to remove the structure or
object at the expense of the LESSEE, and LESSEE agrees to reimburse CITY for all costs
'. .

and fees, including attorney's fees.Jncurred by CITY involved with said removal.

6 Right of Flight Easement

CITY and its successors and assigns reserve a right of flight for the passage of aircraft in
the air space above the Leased Aircraft Ground Space, for the benefit and use of the public.
This right includes the right to make noise inherent in the operation of existing or future
aircraft that operate in any way on or near the Airport .

. 7 War or National Emergency

In the event of war or national emergency, this Lease and all of its provisions shall be
subject to any right ofthe United States of America, existing now or in the future, affecting
the control, operation, regulation, take over, or exclusive or nonexclusive use of the
Airport. During any war or national emergency, CITY shall have the right to lease, or
allow the use of, any part of the Airport, including its landing areas, to the United State of
America. . In this event, any provisions of this Lease which are inconsistent with the
provisions of the lease, or allowed use, to the United States of America shall be suspended.
CITY shall not be liable for any claims, loss, or damages, of any type, that LESSEE, or
anyone claiming through LESSEE, may incur or suffer as a result of this action. However,
nothing in this Lease shall prevent LESSEE from pursuing any rights it may have for
reimbursement from the United States of America.
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8 AirPort Development

CITY reserves the right to further develop, change or improve the Airport and its routes
and landing areas as CITY sees fit, without liability to LESSEE, and without LESSEE
interference or hindrance and regardless of LESSEE's views and desires. CITY shall have
the right to perform any andall such actions referred to in this section 8, including the right
to shut parts or all of the Airport down, at no liability to CITY, regardless of any damages
.or losses LESSEE, or anyone claiming through LESSEE, may suffer from said actions.

9 Nonexclusive Right

LESSEE understands and agrees that nothing in this Lease shall be construed to grant or
authorize an exclusive right within the meaning of Section 308 of the Federal Aviation Act
of 1958 (Title 49, Section 1349 of the United States Code).

10 Landing Area Maintenance

. CITY reserves the right, but not the obligation, to maintain and repair the Airport landing
and travel areas and all other public facilities at theAirport, at CITY's sole discretion,
without liability to LESSEE, or anyone claiming through LESSEE. CITY also has the
right to direct and control all. LESSEE activities affecting the maintenance and repair of
these facilities.

11 FAA Nondiscrimination Covenant

a. LESSEE, on behalLof itself and its representatives, successors, sublessees,
licensees and assigns, as part of the consideration for this Lease, agrees to the following
nondiscrimination covenants:

(1) No person. shall be denied benefits, participation or subjected to
discrimination in the use of facilities on the Leased Aircraft Ground Space based
on race, color, sex or national origin.

(2) No person shall be denied benefits, excluded from participation in or subject
todiscrimination intheconstruction of any improvements nor the furnishing of any
services on the Leased Aircraft Ground Space, based on race, color, sex or national
origin.

(3) LESSEE shall use the Leased Aircraft Ground Space in compliance with all
other requirements imposed by or pursuant to Title 49, Code of Federal Regulations
(CFR), Department-of.Transportation, Subtitle A, Office of the Secretary, Part 21,
''Nondiscrimination in Federally Assisted Programs of the Department of
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Transportation Effectuation of Title VI of the Civil Rights Act of 1964," as now
exists or may be amended in the future.

b. Ifany of the above nondiscrimination covenants are breached, CITY may terminate
this Lease and reenter and repossess the Leased Aircraft Ground Space as if this Lease had
never been made. This provision is not effective until the procedures of 49 CFR Part 21
are followed and completed, including expiration of appeal rights .

.c. LESSEE agrees tofumish accommodations and services on a fair and equal basis
to all. users and will charge fair, reasonable and equal prices for each item or service.
LESSEE is allowed to make reasonable and nondiscriminatory discounts, rebates or similar
price reductions to volume purchasers. If LESSEE does not comply with this provision,
CITY has the-right toterminate this Lease, without liability, and either CITY or the United
States of America may judicially enforce this entire covenant.

d, LESSEE agrees to include this entire covenant in any sublease or lease agreement
by which LESSEE grants any right or privilege to any firm, corporation or person providing
services or accommodations to the public on the Leased Aircraft Ground Space.

12 Equal Opportimity

.LESSEE on behalf. of itself and its successors, assigns, sublessees, licensees and any
suborganizations.iagrees to undertake an equal opportunity program as required by Title
14, Code of Federal Regulations, Part 152, Subpart E, to ensure that no person shall be
excluded: from any employment program or opportunity, nor be denied any service
described, based on race, creed, color, national origin or sex.

13 CITY to Mitigate Impacts of Subordination

If subordination agreements between CITY and the United States of America result in
LESSEE's' inability to operate as authorized by this Lease, or if LESSEE's operations
authorized tinder this Lease are materially affected during a period of subordination, (1)
CITY agrees to make a reasonable adjustment to the terms and conditions of the Lease, as
determined by CITY, hi its sole discretion; or (2) upon written request from LESSEE,
CITY will terminate this Lease or extend the term of this Lease for the period of time that
LESSEE's operation is affected, and no rent shall accrue during any period of non-
operation. LESSEE agrees that any damages claimed during this subordination period will
be limited to the relief granted by CITY, if any, and that CITY will incur no liability for
any losses suffered by LESSEE.
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14 Hangar Ke!Wer's Insurance

LESSEE agrees to maintain the following insurance at its sole expense, during the entirety
of the time period covered by this Lease: Hangar Keeper's Insurance sufficient to cover
any aircraft hangared for others. This insurance is subject to the same requirements,
restrictions and penalties in the event of failure to provide or maintain as detailed under the
insurance provision of this Lease.

15 Licenses and Certifications

LESSEE agrees that it will not maintain any activities such as a flight school, air charter,
air taxi or grounds school, without the required FAA certifications and licenses. Failure to

. comply with this provision constitutes a default and CITY then has the right to terminate
this Lease without liability.

16 Employee Conduct

LESSEE shall be responsible for the conduct of any employee, contractor, agent, invitee,
and guest on the entire Airport, if that employee, contractor, agent, invitee or guest is on
Airport property during any period of employment or in connection with LESSEE's
operations or activities on the Airport.

17 Aircraft Parking

. . LESSEE. shall require that all aircraft under its control be parked only on the Leased
..Aircraft Ground Space, except as otherwise provided by the direction of the CITY. At no
time shall any aircraft, vehicle or other object, including refuse, under LESSEE's control,
be allowed to obstruct any designated taxiways.

18 Minority Business Policy

. If LESSEE receives any federal funds governed by Title 49, Code of Federal Regulations,
... Part 23, "LESSEE agrees that it and its contractor will ensure that minority business

enterprises .have the maximum opportunity to compete for and perform contracts and
subcontracts. LESSEE and LESSEE's contractors agree not to discriminate on the basis
of race, color, national origin or sex in the award and performance of any Federal
Department of Transportation-assisted contracts.

19 Provisions to be Included in All Pertinent Documents

LESSEE agrees that it shall insert all of the foregoing provisions in all subleases, contracts
or agreements by which said LESSEE grants a right or privilege to any person, firm or
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corporation to render accommodations or services to the public on the Leased Aircraft
Ground Space.
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EXHIBIT C
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DEPARTMENT OF TRANSPORTATION

Federal Register / Vol. 61, No. 115/ Wednesday, June 15, 2016/ Rules and Regulations

in this AD to obtain cerrccuvc actions (r~rn
it manufacturer, the action must be
accomplished using: a method approved by
the Managr.r. tuteruauonal Branch, t\~Nr-
116, Transport Airplomo Dlrectoratc, l'''AA; or
the European Aviation Si.lfaly ,'senev
{EAS/\}; ur Saah "n. Saab Aeronaut:~'i' RASA
Dnsigll Orllani~a~ioll Approval (DejA). If
approved by tho DOA. t!ln approve: must
Include the OOA·mHhor:zcc! signature.'

(m) Related Infbrmntion
Refer 10 Mandatory Continuing

Alrworthincss Intorrnauon (~rCi\f) European
Aviation Snrnly Agfmr.y Airworthiness
Directive 2014-0255, rlutod Nnvembnr 25.
20H. for.rnlated information. This :l.lCAl
may be found in the I\D dock·~t'on .the
Internet at hltp:lI~ywtv.rcgulutiuns.gu" by
snaruhing Fur anrl lncatl ug Dncket No. FAA':"
2015-1524.

Federal Aviation Administration

14 CFR Chapter I

[Docket No. FAA 2014-ll463]

i~?II'f'Jori'tli,~'N.~n;~~lJi.fcaITLl~e~
~lrport!H~ngars. . ~

AOENCY: Federal A viaticn
Administration (FAA). Department of

'TranSp0l'ldtioll (DOT).
~N:l ~<Itll:t:.rif!finlillpJi!fuD

SUMMARY: This action clarifies the
. FAA's pulley regarding storage of nun-
aeronuutical iterns in airport fadHtic.'i
designated fur aeronautical USL!. Under

. Federal law, airrort operators that have
.(ill·Materi.llncorporated by Reference accepted fedora grants and/or those that

...( have obligation. contained in property
I) The Dircctcr or tbc Federal Register Aqod., (or properly lransferred under'

Hpprnvud tho Incorporation by referer-ce d
{IDR}orlht: sarvice informiJtion listed in th::I. variou.c; Fo erallaws .II!luchas the
paragraph under 5 r:.S.c. 552(a) and I erR Surplus Property Act gonerally may usn
pariSI. airport property only for aviation-

(2) You mU:il usc rhis sorv:co information "-=:relatcd purposes unless otherwise
- as al'plirJlhle to do the actlons required by approved by the F,\A. In some cases,
this AD,unless lids (\0 sp~cir:c~othnr\Y:'~e. . .-'airports have allowed non·aoronautical

I:I}The following :>crvil:uInfonnatiori was ':.::::--storage or uses in some hangars
approved for CDRon luly 20, 2016. - --'intundcd for am'onautical usc, whit:h the

(i) Sneb Service Bulletin 2000-3d-Ol t, . . ... FAA has found tu interfere with or
dated October 22. 2014. !Jnrirely displace" aeron~utical use of tho

(ii) Rp.s;!rvftd~ hangar. At the sam(! time. the FAA
(.1) Tho rolJo~\'ii1g service information Wiill l·t!{;ugnizlls that storngu of sunto itums in

illJprovad fOf fiR on Septa:nbnr 9. 2014 (70 a h.ingal· rhal is othul"wisc used for
FR 45337. Augusl5. 2014J. ai,,:raft storage will have no cffed on

Ii) SHah Servicl! Bulletin 2000-38-0 t O. }'dated July 12.2013. tIC aeronautical utility oithe han/lllr.
'(iil Saab Service :"ewsletler SN 2UUO-130'1,' This action also amends lhe definition

of aeronautical usc to incluueRovislon 01, dalod Snptombnr 10. 201 J.
including AttilC:hnwnl t Enginoering con.'itnlcl1on-of amataur·built aircran
S(iltomcnuo Opcrnlnr 2000PBS0343J.l •.r ....'iuo·· and providns additional guidant:l~ on
A,-dated Scpta~h(!r 9, 2013.. pnrmissihlp. nnn·a(~runautical usn of a

(5) rur :mrvlcn infnrmalioll itll!ulifiml ill hangar."
th.is AD, conlact Saab ~\B. Sili1b Anronautic~!· ·::~~A~~:'-itll.(·:.p~19Y~~i.~(;r'.n~1~i!I--;;i~1
SE-581 88, Llnkiiping. Sw"den: t"l"phone .effnctlvn ]ul"".1'i:.20l7. '. I~ ..
+4613185.591; fax +-1013 1B4874; email J-.:J
snllb.14Dtadtsup}Jorlfl)srml'gruup.r:rUJI; "FOR -FURTHER INFORMATION CONTACT:
.fn!erno( htl[J://www.suabgrollp.r:om. . .... Kevin c. \Villis, ~(anasor. Airpuft
. (fjJ"You may vio\V this scrvir.n lltfrJflllatiol1 - Co~p1iancrJ Division. I\C0-100, Feeleral
allhe FAA, TrilJlspmLAirpliar.o Diruc:oratij. Aviation Adminislrallon. AOO
1001 litld A\·nl1ur. SW., Rnn:ol1. WA. For (nuHp(mdnnr.p. AvnnuH S\<V
information on the availnhilitv or Ihis \,va:;hingtnn, DC 20591. td;;phnnn (202j
fJliItMlill'Hlh.,) FAA.c:ill1-1ZS":227-1221 267-3085: fa<:similn: (201) 267-4629.

(7) You' ~;IY vhltv··thi ...survit:r. information
thut is il\(:orporatud by ru(orol1t:c: at tho ADDREsses; You can gut un elm:tronic
:-Iutional Archives and Recorct. copy of lhis Poliev and all olher .
1\<llllinLitralion (N;\H/\). For infurmatioll Ull dOl:uP.1unts in lhi.~ dm:kel using tho
{he n,/;'liI<lbilily of this matmiill ill NAR,'\ f:il!l .. lnli!rnc!t by:
~U:l-7H-filJ;H1, or go 10:Iltlp:11 .. (1) Suart:hing tlU! Fudural
H'Ww.arr.:f,ivtJ.'i.~/J\..;rl!rh~ra!.r(]gi.'iIt!{klr!ibf .. : ~:~ulc:nakillg portal {http://
lor:ntioil ...·.11tm( . !.~·tl·ll'.JfUl ,got'!mglJlrJtinn,,,·/sl:urr:/r J:

(:z) Vi.~iting F'At\ 's Rt~g1l1iJtiollS and
P<,licit,. Web pag" at (litlp://
",~-:\·w.ftln.govlmgr,!olinn.'iyo};des): or

(:1) t\ccw;sing tho Governmenl
I',.iri:ing Of:,ce's Wt:h pagt: at (I,lIp:ll
I"n\'.gpfJ(lI:Cl! ....,Ii .gov Ii nd{!.y ./1t ml).

You can also get i1 copy by scnrling a
wquc,';l to tlw Fllrlnritl ,·\Vi01ti{)/l

Issund in HI:ntor .. \\'il.'ihir.gloll. on ~r.l\r;l1.
;W.;.fi. ~- .

Mic:hacl K<I.'I~ycki.
"'dill.1{ ;\/rI/I(',~tJr. Tmn.~·lj(Jrl AirpllJllL'
IJimr:tmnlt.'. 'lirr:mfr (.'ufti{it:ruioll Sw\·;r:l1.
l~'~DOl:.~O!O-:.1i"() fi!t!d li-H-lli; tI:-t:i a::1
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Administration. Office of Airport
Compliance and Management Analysis,
BOO Independent:" Avenue SW ..
Washington. DC 20591, or hy calling
(202) 267-3085. Make surn In identify
the docket number. notice number. or
amnnrlmnnt number of this proceeding.

SUPPLEMENTARY INFORMATION:

Authority for the Polir:y: This
ducurnont ts published under tho
authuntv described in Title 49 of the
United States Cudu, Subtitle VII; part B,
chapter 471, suctlou 47122(a). .

Background
Airporl Sponsor Ob!ignlilm.<

In [uly 2014. the FAA Issued a
proposed statement of policy on usc ol
airport hangars to clarify compliance
requirements for airpcrt sponsors.
airport managers, airport tenants, state
aviation official •. and FAA compliance
slaff. (79 Fcderal Register (FRJ 42483,
July 22. 20101).

Airport sponsors t.'lat have accepled
grants undcr the Airporllmprovcment
Program (AlP) have agreod.to comply
with certain Fedoral policios ineludod
in ouch AlP h'lant agreement" 83 SDonsor
a.'iSl1rancc~. The Airport and Ainvay
Improvement Act of 1982 (,"AI1\) (Pub.
I.. 97-2'18). as amended and ro<:odified
at -19 United Slale. Codes (U.S.c.]
'17107{.)(1I. and lhe contraclual sponsor
assurances require that tho airport
sponsor make Iho airporl availabln ror
aviation usc. Grant Assurance 22,
"conomic NOlldisczimination. requiros
the sponsor to make the airport
available on reasor.able lerms without
1l.nju5t discrimination for auronautical
activities, including aviation services.
Cranl Assurance 19, Operation and
Maintenonr.e. prohibit. an airport
spunsor from cilu.\iing or permitting any
a<:liviiy th"t would interfere with usc of
ilirp0l't pl'Oporty fer airport purposos. In
sonw (:aSU5, spm:sors who have reech'ud
property triln.,f"rs through surplus
prnp"rty and nonsurpills property
lIi,'I'eemenl.i have similar fedoral
obligations.

Thu sponsor P.1a)' dt~signatc some
arcas of thl! airport for non·aviation
use.' with FAA approval. but
aerumlulic:ul ruci!itics of tha airport
must be cleufcatml '0 usc for aviation
purposes. Limiting mie or iwrnnaulirnl
far:ililin ... lo at~rnnaulit:al puq.JO:ms
rmsurcs that airport facililil!S arc
available to meet aviation umnand a: thtl
airport. Aviation tm:ar:ts and aircraft
Oll'rwrs should nol b" displaced by nun-

I Thu t!lr~!ts ··nrllHI\·i;ltiml·· d1:d··lIur:·~;~:~:;;~l1lk£·itrf! 1:;';1:11 illl,!:"rhim:~'!ahlyill t!l;)i



Federal Register/Vol. 81, No. l15/Wednesday, June 15, 2016/Rules and Regulations 38907

aviation commercial uses that could be
conducted off airport property.

It is the longstanding polley of the
FAA that airport property ba available
for aeronautical use and not be available
for non-aeronautical rurposas unless
that non-eeronautica use is approved
by the FAA. Use of a designated
aeronautical facility for a non-
aeronautical purpose, even on a
temporary basis, requires FAA approval.
See FAA Order S19D.6B,Airport
Compliance Manual, paragraph 22.6,
September 30, 2009. The identification FAA Oversight
of non-aeronautical use of aoronautlcal A sponsor's Grant Assurance
areas receives special attention in FAA obligations require that its aeronautical
airport land use compliance facillties be used Drbe available for use
Inspections. See Order S190.aB, for aeronautical activities. If the
paragraphs Zl.6(f)(S). . .... .presence of non-aeronautical items in a

, Areas of the airport destgnated for hangar does not interfere with these
non-aeronautical use must be shown on "obllgattons, then the FAA will generally
an airport's Airport Layout Plan (ALP). not consider the presence of those items
The AAIA, at 49 U.S.C. 47107(a)(16), " to constitute a violation of the sponsor's
requIres that AlP grant egreements obllgations. When an airport has unused
include an assurance bythe sponsor to hangars and low aviation demand, a
maintain an ALP in a manner prescribed sponsor can request the FAA approval
by the FAA. Sponsor assurance 29, for Interim non-aeronautical use of a
Airport Layout Plan, Implements . .hangars, until demand exists for thoss
§47107(a)(16) and providss that an ALP 'hBngars for an aeronautical purpose.
must designate non-aviatlon areas 'of tha ,. 'Aeronautical use must take priority and
airport. The sponsor may not allow an be accommodated over non-aeronautical
alteration of the airport in a manner use, even if the rental rate would be
inconsistent with tha ALP unless highsr.for the non-aeronautical use. The
approved by the FAA. See Order .. sponsor is required to charge a fair
S190.6B, paragraph 7.18, end Advisory market commercial rental rate for any
Circular 150!5070-6B, Airport Master' hangar rental or use for non-
Plans, Chapter 10. ' aeronautical purposes. (64 FR 7721).

Clearly identifying non-aeronautical The FAA conducts land use
facilities not only keeps aeronautical ' inspections at ra selectod airports each
facilities available for aviation use, but, year, at least two in each of the nine
also assures that the airport sponsor FAA regions. See Order S190.6B,
receives at least Fair Market Value paragraph 21.1. The inspection includes
(F'M¥) revenue from non-aviation uses, consideration of whether the airport
of the airport. The AArA requires that sponsor is using designated aeronautical
airport revenues be used for.airport ' .areas of.the airport exclusively for
purposes, and that the airport maintain aeronautical purposes, unless otherwise

, a fee structure that makes the airport as approved by the FAA. See Order
self-sustaining as possible. 49 U.S.C. 519b.BB, paragraph 21.6.
47107(a)(13)(A) and (b)(1). The FAA and
the Department of Transportation Office The Notice of Proposed Policy
of the Inspector General have ' In]uly 2014, the FAA issued a notice
interpreted these statutory provisions to of proposed polley on use of hangars
require that non-aviation activities on and related facilities at faderally
an airport be chargad a fair market rate obligated airports, to provide a clear and
for use of airport facilities rather than. standardized guide for airport sponsors
the aeronautical rate. See FAA Policies and FAA compliance staff. (79 FR
and Procedures Concerning the Use of 42463. July 22, 2014). The FAA received
Airport Revenue, (64 FR 7696, 7721, more than 2,400 comments on the
February 16,1999) (FAA Revenue Use proposed polic;ystatement, the majority
Policy). from persons who have built or arc in

Ifan airport tenant pays an the process of building an amateur-built '
eeronautical rate for a hangar and then aircraft. The FAA also received
uses the hangar for a non-aeronautical comments from aircraft owners, tenants
purpose, the tenant may be paying a and owners of hangars, and airport
below-market rate in violation of the operators. The Aircraft Owners and
sponsor's obligation for a self-sustalnlng .Pllcts Association (AOPA) and the
rele structure and FAA's Revenue Use Experimental Aircraft Association
Policy. Confining non-aeronautical (EAM also provided comments on
activity to designated non-aviation areas behalf of their membership. Most of the

of the airport helps to ensure that the
ncn-aeronautlcal use of airport property
is monitored and allows theelrport
sponsor to clearly Identify non-
aemnautical fair market value lease
rates, in order to meet their federal
obligations. Idonllfylng non-
aeronautical uses and charging
appropriate rates for these uses prevents
the sponsor from subsidizing non-
aviation activities with aviation
revenues.

comments objected to some aspect the
proposed policy statement. Comments
objecting to the proposal tended to fall
into two general categories: , .

• The FAA should not regulate the
use of hangars at all, especially if the
hangar Is privately owned.

• While the FAA should have a
policy limiting use of hangars on
federally obligated airports to aviation
uses, the proposed policy is tOD
restrictive in defining what activities
should be allowod.
Dtscusslcn of Comments and Final
Policy

The following summary of comments
reflects the major Issues raised and does
not restate each comment received. The
FAA considered all comments received
even 'if not specifically identified and
responded to in this notice. The FAA
discusses revisions to the policy based
on comments received. In addition, the
FAA will post frequently asked
Questions and Answers regarding the
Hangar Use Policy on www.faa.gov/
airport compliance. These Questions
and Answers will be periodically
updated until FAA Order 6190.6B is
revised to reflect the changes In this
notice. ."

1. Comment: Commenters stated that
the FAA should defer to local
govern men t ond leave all regulation of
hangar use to the airport operator.

Response: The FAA has e contract
with the sponsor of an obligated airport,
either through AlP grant agreements or
a surplus property deed, to limit the use
of airport property to certain aviation
purposes. Each sponsor of an obligated
airport has agreed to these terms. The
FAA relies on each airport sponsor to
comply with its obligations under this
contract. To maintain a standardized
national airport system and
standardized practices in each of the
FAA's nine regional offices, the agency
Issues guidance on its Interpretation of
the requirements of the AlP,and surplus
property agreements. It falls to the local
airport sponsor to Implementlhese
requirements. The FAA allows airport
sponsors some flexibility to adapt
compliance to local conditions at each
airport.

However, some airport sponsors have
adopted hangar use practices that led to
airport users to complain to the FAA.
Some airpo:rt users have complained
that sponsors are too restrictive, and fail
to allow reasonable aviation-releted uses
of airport hangars. More 'commonly,
aircraft owners have complained thet
hangar facilities are not available for
aircraft storage because airport sponsors
have allowed the use of hangars for
purposes that are unrelated to aviation,
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such as operating a non-aviation
business or storing multiple vehicles. By
issuing the July 2014 notice, the FAA
intended to resolve both kinds of
complaints by providing guidance on
appropriate management of hanger use.
The agency continues to believe that
FAA policy guidance is eppropriate and
necessary to preserve reasonable access
to aeronautical facilities on federally
obligated airports. However, the flnal
policy has been revised in response to
comments received on the proposal.

2. Comment: Ccimmllllters, including
AOPA, stated thot the FAA lacks the
authority to regulate the,Ul/Bof privately
owned hangars.

Response: The FAA has a statutory
obligation to assure thatfacl1ltles on '
aeronautically deslgnetsdland at
federally obligated airports are
reasonably available fer aviatfon use.
Designated aeronautical land on a
federally obligated airport is a necessary
part of a nationsl system of aviation

_facilities. Land designated for
aeronautical use offers access to the
local airfield taxiway and runway
system. Land designated for ,: : '
aeronautical use Is also subject to
certain conditions, including FAA '
policies concerning rates and charges
(including rental rates) which were
designed to preserve access for '
aeronautical users and to support-
aeronautical uses. A person who leases
aeronautical landenthe elrp,oJ'Uobuild
a hangar accepts conditions that come
with that land in return for the special -
benefits of the location. The fact that the
tenant pays the sponsor for use of the
hangar or the land does -,~otJlffectthe
agreement between the FAA and the
sponsor that the land be used for '
aeronautical purposes: (In fact. most
hangar owners do not havefee , : '
ownership of the properly;lyplcally
airport structures revert to ownership _of
the airport sponsor upon expiration of
the lease term). An atrpon epcnsormay
choose to apply different rules to
hangars owned by the sponsor then It
does to privately constructed hangers.
but the obligations of the sponsor Grant
Assurances and therefore the basic
policies on aeronautical use stated in
this notice, wlll apply to both ..'

3. Comment: Commentera believe that
a policy applying the SamR rula s to all
kinds of aeronautiaal structures, and to
privately owned hangars as well as
sponsor-owned hangars, is too general.
The policy should acknowledge the
differences between categories of airport
facilities., _
- Response: A number of commenters
thought that niles fOfuse of privately
constructed and owned hangars should
be less restrIctive than rules for hangars

leased from the airport sponsor. The
Leesburg Airport Commission
commented that there are different
kinds of structures on the airport, with
variations in rental and ownership
interests, and that the FAA's policy
should reflect those differences. The
FAA acknowledges thnt ownership or
lease rights and the uses mnde of
various aeronautical facUltles at alrports
wlll vary. The agency expects that
airport sponsors' agreements with
tenants would reflect those differences.
The form of property interest, be it a
leasehold or ownership of a hangar,
does not affect the obligations of the
airport sponsor under the Grant
Assurances. All facilities on designated

, -aeronautical land on an obligated
airport are subject to the requirement
that the facilities be available for
aeronautical use.

4. Comment: Commentere agree that
hangars should be used to store airaroft
and not for non-aviation uses, but, they
argue the proposed policy is too
restrictivs on the storage of non-aviation
related items in a hangar along with an
aircraft. A hangar with an aircraft in it
still has a large amount of room for
storage and other incidental uses, and
that space can be used with no adverse
-effect on the ase and storage of the
aircraft·

Response: In response to the
comments, the final policy deletes the
criteria of "incidental II or "de minimis"
use and simply requires that non-
aviation storage in a hangar not interfere
with movement of aircraft in or out of
the hangar, or impede access to other
aeronautical contents of the hangar. The
policy lists specific conditions that
wouldbe considered to interfere with
aeronautical use. Stored non-
aeronautical items would be considered
to interfere with aviation use if they:

o Impede the movement of the
aircraft in and out of the hangar;

o Displace the aeronautical contents
of the hangar. (A vehicle parked at the
hangar while the vehicle owner is using
the aircraft will not be considered to
displace the aircraft);

o Impede access to aircraft or other
aeronautical contents of the hangar;

o Are used for the conduct of a non-
aeronautical business or municipal
agency function from the hangar
(including storage of inventory); or

o Are stored in violation of airport
rules and regulations,lease provisions,
bullding codes or local ordinances. -

Note: Storage of equipment associated
with an aeronautical activity (e.g.,
skydiving, ballooning, gliding) would be
considered an aeronautical use of a
hanger.

5. Comment: commenters stated the'
policy should apply different rules to
situations where there is no aviation
demand for hangars, especially when
hangars are vacant and producing no
income for the sponsor.

Response: At some airports, at some
times, there will be more hangar
capacity than needed to meet
aeronautical demand, and as a result
therewlll be vacant hangars, The FAA
agrees that in such cases it is preferable
to make use of the hangars to generate
revenue for tha airport, as long as the
hangar capacity can be recovered on
relatively short notice for aeronautical
use when needed. See Order 5190.6B,
paragraph 22.6. The final policy adopts
a provision modeled on a leasing policy
of the Los Angeles. County Airport
Commission, which allows month-to-
month leases of vacant hangers for any
purpose untll a request for aeronautical
use Is received. The final policy requires
that a sponsor request FAA approval
before implementing a similar leasing
plan:

• The airport sponsor may request
FAA approval of a leasing plan for the
lease of vacant. hangars for non-
aeronautical use on a month-to-month
basis.

• The plan may beimplemented only
when there is no current aviation
demand for the vacant hangars.

• Leases must require the non-
aeronautlcai tenant to vacate tho hangar
on so days' notice, to allow aeronautical
use when a request is received. "

• Once the plnn is approved, the
sponsor may lease vacant hangars on a
30 days' notice without further FAA
approval. -

The agency believes this will allow
airports to obtain some financial benefit
from vacant hangars no, while allowing
the hangars [0 be quickly returned to
aeronautical use when needed. FAA
pre-approval of a month-to-month
leasing plan will minimize the burden
on airporl sponsors end FAA staff since
it Is consistent with existing interim use
guidance.

6. Comment: CommentsI' indicates
that the terms "incidental use" and
"insignificant amount of space" are too
vague and restrictive.

Response: The FAA has not used
these terms in the final policy, Instead,
the policy lists specific prohibited
conditions that would be considered to
interfere with aeronautical use of a
hangar.

7. Comment: Commenter states Glider
operations require storage of items at
the airport other than aircroft, such as
tow vehioloa and towing equipment.
This should be an approved use of
hangars.



Federal Register/Vol. 81, No. 115/Wednesday. [une 15. 2016/Rules and Regulations 38909

Response: Tow bar. and glider tow
equipment have been added to the list
of examples of aeronautical equipment.
Whether a vehicle is dedicaled to use
for glider towing Is a particular faclthat
can be determined by the airport
spoosor In oach coso. Otherwise the
genaral rules for parking a vehicle in a
hangar would apply.

8. Commenl: Com menler states il
should be clear thnl II is acceptnble to
park a vehicle in the hangar .. bile the
aircraft is out of the hangar being used.

Response: Tha final policy states that
a vehicle parked in the hangar. while
the vehicle ,o~Vll,er!., using the aircraft
will not be considered to displace the
aircraft. and therefore Is not prohibitod.

9. Comment: Commenters. including
Experimenlal AircruJr Association
(EAA!, staled Ihat aviation museums
and non-profi! organizations that
promote aviation should not be
excluded from hangars.

Response: Aviation museum. and
, other non-profitavtatlon-related
organizations may have "access to airport
proparty at lass than fair market rent,
under section VlI.E of thel'AA Policy
and Procedures Concerning the, Use of
AirportRevenue:(64 FR?710. February
16. 1999).'Ho"'ilVer. there tsno special
reason for such activities to displace '"
aircraft owners seeki ng hangarspace for
storage of operating aircraft. unless the
actlvttyttself involve. use and storage of
aircraft. Accordingly, avtatlon museums
and non-profit organlzatlons will
continue to have ilia same accuss to
vacan~ hangar space as other activities
that do not actually require a.hong.r for
aviation 'use, that is. when thero is 0.0

aviation demand (aircra.ft storage) for
those hangars and subjecl to the
di.,cretion. of tho airportoperetor.
10. Comment:Cornmentars 3UggC,)"t

lhat the policy should aliaw a 'grace
period' for maintaining possession of an
empty hangar for a reasonable time ..
from Ihe sale of an aircraft to the
purchnse or lcose of a n'eIVaircrnft to he
stared in the hangar.

Respoll.,·e: The rAA assumus that
airport luas" terms would indudu
rca"iOnablc accommodation for thi.i
purpose and olharrea.,ons a hangar
might be'em'pty'for ,oma pariod of time,
inc:luding the aircraft. being-in usa OT at
anolher location for maintenaoce. The
rno.ons for temporary hangar vaca~cy
and appropriate "grace pcriou:i" for
variou~ evunt3 diJpnnd on loca~ needs
and lcasu policies, a"d the r.-\ ..\ h.s not
included any special prcvi:iion for gracfl
periods in thu tinal pulicy.

t 1. Comment: CcmrmenIf1r ....fJeli~~'e
thn//;,e policy should oli!J!l'snme
leisure spw:es in (I hangar. such as u
JOU:1g~ n....,'w(l~i:lg nrt!a nnd kilr:!u·m. in

recognition 0/ the time many aircraft
owners spend nl the airport, and the
benefits of an airport community,

Response: Tho final policy dcos not
include any special provision for lounge
areas or kitchens. either specifically
permitting or prohibiting these areas.
Tho policy requires only that any non-
aviation related items in a hangar not
interfere In any way with Lie primary
use of the hangar for aircraft storage and
movement. Tho airport sponsor is
expected to have lease provisions and
regulations in place to assure that items
located in hangars do not interfere with
this primary purpose.

12. Comment: Commenter>, including
EAA. stated that ail construction of on
aircraft should be considered
aeronautical for the purpose of hangar
use. because building an aircraft is an
inherently aeronnuticol nctivity. Tile
policy should at least allow for use of
a hangar at a much earlier-stage of
canstruction than final assembly.

Response: The FAA has consistently
hold that the need for an airport hangar
in manufacturing or building aircraft
arises at the lime the components of the
aircraft are assembled into a completed
aircraft. 'Prior to that stage, components
'can be assembled off-airport In smaller
spaces. This determination has been
applied to both commercial aircraft
manufacturing as well as homebuilding
of experimental aircraft.

A large majority of the more than
2,400 public comments received on the
notice argued that aircraft construction
at any staga is an aaronautical activity.
The FAA recognizes that Ihe
construction of amateur,-built eircraft
differs from large-scale. commercial
aircraft manufacturing. It may be more
difficult for those constructing amateur·

'built or kit·built aircraft to find
a!:ernati'le space for construction or a
moans to ultimately transport completed
I.rga aIrcraft components to the airport
for flnal assembly. and ultimately fur
access to taxiways fur operation.

Commenters stated th.t in many ca.,es
a:1airport hangar may be the only vi.bl,
location for amateur·buet or kit'built
ai~craft construction. Also. a.:lnot~d in
the ruly 2014 notica. many alrporLi ha'lo
vacant hangars where a lease for
cun"truction of an aircrnf:. even for
:itwc:,~l years. would not prevent owners
of opClratin~ aircraft frum having access
to haugar storage.

Accordingly. the FAA will consider
t:l:J cunstruction of amateur·built or kit·
built aircraft as iiO aeronautical acti'litv.
Airpurt spunsurs must prmt~rlc .
ruasor.abfc i.\CcuS.'li tu this c1iL')sof Users.
subjm.:t tn focal ordinances dnd Guilding
cmbs. R~il.ionabfu aGCU.i.i applies to
::llrrc:ltly <lv:lilablt: fllt:i1i~:c.): t:H:rc jj t:D

requirement for sponsors to construct
special facilities or to upgrade existing
facilities far aircraft construction use.

Airport sponsors are urged to consider
the appropriate safety measures to
accommodate aircraft construction.
Alrpurt sponsors leasing a vacant hangar
for aircraft construction also are urged
to Incorporate progress benchmark. in
the lease to en.•ure the eenstructton
project proceeds to completion in a
reasonable time. The FAA's policy with
respect to commercial aircraft
manufacturing remain. unchanged.

13. Comment: Commentersuggests
that the time that an inoperable aircraft
can be stared in a hangar should be
clarified. becal/se repairs can sometimes
involve periods of inaclivi.ty.

Response: The term "operstional
aircraft" in the final policy does not
necessarily mean an aircraft fueled and
ready to fly. All operating aircraft
experience downtime for maintenance
and repair. and for other routine and
exceptional reasons. Tha final policy
does not include an arbitrary time
period beyond which an aircraft is no
longor considerod oporational. An
airport operator should be able to
determine whether a particular aircraft
is likoly to become operational in a
reasonable time or not. and incorporate
provisions in tha hangar lease to
provide for either possibility.
14. Comment: Commenter sugg~sts

thut the FAA should limit use of
hangurs on an obligated airport as
praposed in the [uly 2014 notice.
l1irport sponsors fr"quenr!y aila .. noo·
aeronautical use of hangars now,
denying the availability of hangar space
loaircraft owner.'.

Respnnse: Soma commanters
suppnrted t.ie ralatively strict policies
In tho July ZOH nolice, citing their
experience with being denied access to
hanga" th.t wero being used for non·
a'liation purpo.es. Tho FAA believes
that tn. fin.1 poliCY adopted will allow
bangar tsnants greater Oexibility than
the proposed policy in the use oftneir
hangars, but only to the extent that there
is no impact on the primary purpuse of
the hangar. The intent of the final polley
is to mlnimiz~ the regulatory bu~den on
hangar tcnant.:iDnd to simpH~1
enrorcement rcspon.:)ibililics for airport
sponsors and th. FAA. but only as is
consi.'itont with the .'ilatutorv
mquirnmr.nts fur usn of fp.d~rally
obligated airport pr:Jpnfty.

~nal P!'lI~i"
In a:cordancu with tnt] abovn. the

F."A is .dopting the follOWing pclicy
stat~ment on use of har:gars at fed·.~raiiy
ublig:ltud 1irpcrtJ:
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Use of Aerenautlcal Land and FacUllles Interfere with tho aeronautical use of the
hangar.

Applicability d. While sponsors may adopt mere
This policy appltes to all aIrcraft restrtctlve rules for use ofhangura, the

, storage '&I'easor facilities on a federally FAA will generally not consider Items
obligated airport unless deslgnatecller to {ntarfore wIth the anrunautical usa of
non-aeronautical use on en approved the hangar unless the itoms:
Airport Layout Plan Orothorwise 1. Impede the movement of the
approved lor non-aviation use by tho elrcruft In and oot of tho hangar 01'

FAA. This poIl~'Ygenerally refers to ,tho llilpede access to elrcreft or other
use 01hanglll'SsInce they aro the type eeronoutloal contants 01 tho hangar,
ofaeronautlcal facility most afton 2, Dlsplaca tha aaronautical contents
Involvod in issues of non-aviation use, of tho hangar. A vehicle parked at fhc

, but the polley also epplies to other hangar while thevehlcle owner Is using
structures on areas of an airport the aircraft wfl1 not bo con .•lderod to
destgnsted for aeronautical use, This displaco tho alrmft, '

, polley applies to all users of aircraft 3, Impede access to aircraft or other
hangar .•, including airport sponsors, aeronautical contents of the hangar.
munlclpalltlas, and other public ' 4. Are used for the conduct of a non-
ontities, regardless of whother a user is aaronaullcal buRiness or municipal
an owner or lassoo of tho hangar. agancy function fTOmtho hangar,

(Including storage of invan tory),
I. General , 5, Al'o stored In violation of airport

The Intent of Ihis pollc:y Is to ensura rulas and ro!!Ulatlons, loase provisions,
that the fedarallnvestment In fedorally bulldllll! codes or lncal ordinances.
obligated airports Is protoct~d by o. Hangars may not be used as a
making aeronautical fscilitifl80vallable residenoe, with a limited exception for
to aeromiutical users, and by ensuring 'sponsors providing en on-airport
that airport sponsors recoive fa!r markot rosldence lor a fuJI-time elrport
value for uso of airport pTOportyfor non- manager, wetchmen, or airport
aeronautical purp~.es, Tho poltcy operetlons staff for remolely loc:aled
Implemnnts BoireralGrant Allslll'llnt;es, ,airports. Tha FAA differentiates

.'Inchidlng Grant ASSiiiari-riil's, Pra"orving . hatween a typical pilot resting faclHly or
Rights and Powers; Grlint Allsurance·22. 'alrcrew qUlU'(el'svarsus e hangar
economic NondiscrimlnCltfoiifCraut" l·... ldence or hangar home. The formar
Allsuranca 24, Fee ond RantoJ Structure; are designed to be usud fur ovamlllht
and Grant /\ssuranco 2S, Airport andlor I'03tlng periods for aircrew, and
Ravenues. -not as a pormanent or ovon temporary

residence. See FAA Order 5190.6B
II. Standards fer Aeronautical Use of paragraph 20.~(h)
Hangars f. Thl ••policy applies regardl ass of

a. Hangars located on airport pl'Operty whether the hang.r occupanlleases the
must be used for an Rllronautical hangar from the airport sponsor or
purpose, or be available for use for an devolopor, or the hangal' occupant
aeronautical purpose, unlflBsotherwiso ' constructed the hangal' at the or;cupant's

. approved by the FAA Office of Airports own exponse while holding a ground
.. da.crlbad in Sactlon 1Il. laasa. Whan land desilluat.d for

b. Aeronautical uses for hangars neronouticlll usa Is made avallahle for
include: construction of hangars, the hangors

1. Storage of activo aircrdft, built on the lond"ore subjecl to the
2. Final assambly of aircraft under sponsor's obligations 10 u.,e aeronautical

.construction. facilities for aeronautical use.
3. Non-commercial construction of

amateur-built or ktt-built aircraft. ill, Approval for Non-Aerenautical Use
4. Maintenance, \'Cpair, aI' ofRangn,.

refurbishment of aircraft; but nut the A sponsor will he considered to have
indelintte storage of nona para tiona I FAA approval for uon-eurenautical use
aircraft of a hangor in oa<:hof the fallOWing

5. Storoge of aircraft handling casas:
eqnipment, e.g.. lowbars, glider low a. FAA advance approval of an
equipment, workbonches, and tools and interim use: Where hangars ara
matarlals used In Iho sarvicing, unoecupled and Ihero is no curront
maintenance, repair 01' outfitting of aviation demand for hangar space, the
aIrcraft. airport sponsor may requost that FAA

(;. Providod the hangar !s usod Office of Airports approvo an intorlm
primarily .foraeronautical purposes, an uso of II hangal' for non-aeronantlcal
airport spollsnr may permit non- pUlposes for a porlod of 3 to 5 YORrs.
aeronautical Items to ba stored in Thc FAA will review Ihe roquest in
hOfillsrsprOVidedtho lImns do not nccordance with Order olg0.oR

paragraph 22,6. Inlerlm leasllIlof unused
hangars can ganersta revenua for tho
airport and prevent detarloraUon of
facllttles, Approved Inlerlm or
noncurrent revenue-productton URes
must nut lnterfare with safo and
efficiont airport operations and sponscrs
should only agree to lease lerm.•that
allow the hangars to be rocovered on a
30 days' nclice fer aeronautical
purposes. In each of Ihe ahovo cases, the
airport sponsor Is roqulred to charga
non-aaronautical fall' market rental foes
for the non-aeronautlcal use of airport
property, even on an Intarim basts. (64
FR 7721).

b. FAA approval nf a month-to-month
leasing plan: An airport sponsor may
ohtaln advance wrillen epproval monlh-
to-month leasing pIan for non-
aeronautlcal use of vacant fa.IIlUes from
tho 101,,1 FAA omc:e of Airports. When
thore is no current 8vhltion demand fer
vacant hangars, tha airport sponsor may
requost 1'1\1. approval of a leoslng plan
for tho leaBoof vacant hangors far non-
aeronautlcal usa on a month-to-month
bosls. Tho plan must provtde for laasos
that includo an enforcoable provision
that tho tonant wlll vacate the hangar on
II 30-day 1I0llcli.On co tho plan is
approvod. tho sponsor may leasa vacant
hangars on a 30-day notlcn hlllllB
without further FAA approval. If tha
airport sponsor recalvos a request for
aeronautical use of tho hangar and no
olhol' suitable hangar space Is available,
the sponsor wlll notify the monlh-to-
monlh tonant that It must vacate.

A .ponsor's roque.'! for approval of an
inlerim uso or a monlh-ta-month laasing
pIon shmlld include or prOVidelor (1)
an Inventory of aoronautlcal and non-
aeronauticalland/usea, (2) information
on var.ancl' roles, (3) the sponsor's
procaduros for accaptlng now roquests
for aeronaultcal usa: and (4) assarance
that fac:!lilles tall be returned to
aeronaultcal usc whon thoro Is renewed
aeronaullcal domand for hangar space.
In ollch of the above casos, the airport
sponsor is required to charge lion-
aqrnneullcal falr,markot rantal foes for
the non-acronllutlcal us. of airport
property, oven on an Interlm basis. (64
FR 7721).

c. Other crrses: Advance writton
r.toase by the FAA for all othar non-
eoronuullcal usos of designated
aaronaolleal facllities. Any othar non-
aoronaultcal usa of 0 designatad
aeronantlcal fncillt)' or parc:el of aIrport
land roquires advance written approval
from tho FAA orfice of Airports In
uC:l;ordllncllwith Order 5190.6B cllaptur
22.
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IV. Usc of Hangars for Construcllon of
anAlrcraft

Non-commercial construction of
amateur-buflt or kit-bull! aircraft Is
constdered on aercnauucal nctivity. As
with any aeronautical activily, an
airport sponsor may laasn or approve
tho leaso of hangar space for this activity
without FAA apprcval, Airport sponsors
are not roqulred to construrn special
faGllIties or upgrade exlstlng facilitie.~
for construction activltles. Airport
sponsors are urged to consider tha
appropriata safaly measures to
accommodato those users,

Airport sponsors alao should consider
Incorporating construction progress
targets in theleose to ensure that tho
hangar will be used for final assembly
and storage of an opuraticmal alt"Gruft
withIn a reasonable term after project
start.
V, No Right to Non-Aeronautical Use

In the context of enforcement of the
Grant Assurances, this policy allows
some hicidantal storaga of IItm-
aeronautlcal items In haligarB that do
not inlerfere wilh aeronautical uso.
However, Lhopolicy nellhol' crnalas nnr
constitutes a right to store non-
aeronauticalltDl118 In hangars, A(rport
sponsors. mayreslriol or prohibit 8torage
of non-aeronautlcalltetrul. Sponsors
should con.ldar faclors sl1ch as
omtll'l!ency accoss, flre codes, socul'lIy.
Insurance. and tho Impect of vehicular
traffic on tholr surface areas When
enacting rules rogarding hangar storage,
In soma casas. pormittlng certain
incidontal non-aeronautlcaIUom ••In
hangars could Inhibit the spon.~or's
ability to meel obligations essoclatod

. with Grant Assurance 10, Ope/'utions
nnd MaintenanCll. To avoid claim .• of
discrimination, SponSQl'Sshould Impose
consistont rules for Incidental storage in
all similar facilltios .t tho airpurt.
Sponsors should· ensure that taxiways
and runways are net used for the
vehicular !I'Rnsport uf .ouch itams tu or
from tha hangars.
VI. Sponsor Complianco Actlons

a. .It is expecled that aO{onaul!cal
. far.ilttles on an airport will be availahlo
and used fo!'aOl'unautical purposos in
tho normal coUrse of alrpu!'t businass,
and that non-aeronautical uses will be
tho exception.

b. Sponsors should have a program 10
routinely monitor uso of hangars .and
lako measure.~ to eliminato and proven t
unapproved non-aeronautical use of
hangars. .

c:. Sponsors should elL~ure that length
of lime on a waiting Ii.~lof lhasa In neod
of a hangar for aircraft storago I••
minlmlzacl.

d. SpOMO," should also consider
including a provision In airport IOHSA.~,
h'lcluding aeronautlcal laases, to adjust
rental rates to FMV for any non-
incidental non-aeronautical use of the
leased facllities. In othor words. If a
tenant usas a hangar ror a non-
aeronautical purpose In vtolatlon of this
policy, tho rontal payments due to the
sponsor would automattcally Increase to
a FMVlcvel.

e. FAA personnel conduntlng a land
use or compliance Inspection of ell
airport may request a copy of thn
sponsor's hangar use program end
evidonce that tho sponsor has ltmitad
hangars Laaeronauttcal usn.

The FAA may disapprove an AlP
. grant for hangar construction if Ihorn are
existing hangars at the airport being
used for non-aeronautical purposes.

Issued InWashlnglon. DC, en lba 9Lhof
Iune 20t6.
Robin K. Hunt

. "cfing Diractor, D/!ico of Airport G'o;llpl!"nCll .
nnd MnnagamfUJI Annly;'ti$.
II'KDoc. 'Olll-014,,3 Pllud "'l~-la; a:45.ml
BILLING CODE .gtG-13-P

DePARTMENT OF HeALTH AND
HUMAN SERVICES .

Food and Drug AdminletratJon

21 CFR Parta 660, 801, and 809
(Docket No.FOA-2013-N-01251
RIN091D-AG74

Use of Symbols In Labeling
AGENCY: Food and Drug Administration •
HHS. .
ACTION: PlnalI'ule.

SUMMARY: The Food and Drug
Administration (FDA or the Agoncy) is
issuIng this flnal rule revising its
medical davlco and certaIn bIological
product labeling regulallons to
explicitly allow for the optIonal
inclu.~lon a/graphical representations of
infufffiatlon. 01' symbols, inlaheling
(including labels) without adjacont
explanatory text (referred to tn this
document as "stand-alone symbols") if
certain l'llQuiremnnts oro mat. Tho finnl
rulo also specifies thaI tho lise of
symbols. eccompanied by adjaconl
explanatory lexl ,:ontinues 10 be
pnrrnittod, FDA Is al.,o ravI81ng Its
proscription doyJco laboling rogulatinns
to allow tha use nf the symbol statement
"Rx only" or "8 only" in the labeling
for prescription dovlces.
DATES: This rule Is effaclivo September.
\3.2016.

FOR FURTHER iNFORMAiiON CONTACT: For
information concorn/ng tllo final rul« as
It rolutes /0 devices regulated by the
ConteI' for Davfcos and Radfologlcal
Haalth (CDnH): Anto(netta (Tosia)
Hazlett. Conter for Devices and
Radiological Health, Food and Drug
Adminlstratiun, Bldg, 66, Rm, 0424,
10903 Naw Hampshire Ave.. Silver
Spring. MD 20993-U002, 301-796-6ll9,
email: TOIIla.Hulllall@ldu.lIlls.gov.

For informotlon con corning the final
11110 as It relates 10 dovicos regulated by
the Center lor81010gics Evuluarion ·and
ne,'oarch: Stephen Riphy, Genter far
BIologics Bvaluatlon and. Research,
Food and Drug Admlnlstratlon, 1090:1
Now Hampshire Ave .• Bldg. 71, Rm.
7301. Silver Spring. MO 20993-0002,
240-402-7011,
SUPP~EMENTARY INFORMATION:

Exocutivo Summary
Purpose of tho Rogula/ory Aclioll

The fInal rule explicitly permits the
use of symbols (n modle:al device
InboUng wIthout adJacont expillnatory
toxt If carta In requirements al'amet. The
medlclIl device industry bllSrequested
tho abllily to USIl stend-alone symbols
on domestic dovlce labeling, cans I.tent
with thoir currant \I.~Oon devices
mannfaclurod for RIIl'Opeanand other
rurelgn merkots, The flnal rule ••aek., to
harmonize lha U.S, device labeling
roquiruments for symbols with
international rogulatory requirements,
such 8S lhe Medical Device Di1'llctiva
93/42IEEC of the European Union (EU)
(the Europaan Medical Devico Directive)
and global adoptlon oflntematlonal
Eloctrotechnlcal Commission [lEC)
standard lEG 60417 and International
OrganIzation for Standardlzatlen [ISO)
standard ISO 700u-DB th'lt govern Ihe
usa of davl':e symbols in numerous
foreign markets,
Summmy of tna Major Provisiolls Of 11m
Ragulatory /leI/on in Question

FDA hasllenel"<lUyInlerpratod
oxlstlng regulations not 10allow lhe use
of symbols In medical deVice labeling,
except witb Hdjacont English-language
oxplllnatory text andlor nn In vliro
rlingnostlc (IVO)devices Intendod fo,'
prilfe.~sionaluse. Undor tha final rlllo,
"ymhols established In a slllndurd
dovolopod by u standards dovelopmenl
orgenizlltloo (SDO) may be used In
medicHl dev;"e lahellng wlthouL
edjaconl axplall8tory li'xl as Inng as: (1)
Tho slandard Js rocollnlzod hy FDA
under its authority under sDclion 514[c)
of the Federal Food. Drug, and Cosmetic
Act (FD&CAct) (21 U.S.C. 360d(c)) and
lha symbol is u••ed acc:ordlng to the
"pllcifications for USII orlhe symbol set



Date of Notice: June 14, 2017

NOTICE OF RIGHT TO APPEAL
ENVIRONMENTAL DETERMINATION

PLAl~NING DEPARTMENT

PROJECT NAME/NUl'ilBER: 15 Year Flat- Rate Ground Leases for Flattop-Marigold Tenants at
Montgomery-Gibbs Executive Airport.

COi.'llJ."\;IUNITYPLAN AREA: Kearny Mesa
COUNCIL DISTRICT: 6
LOCATION: Montgomery-Gibbs Executive Airport within the Flattop and Marigold areas

PROJECT DESCRIPTION:. Authorize Mayor or designee to enter into Is-year flat-rate ground
leases with up toninety-nlnei 99) month- to-month tied own tenants at Montgomery-Gibbs
Executive Airport within the Flattop Marigold area. Tenants are single tenant users who own
their own hangars and are existing on site and the tenants are leasing a small parcel of land. The
only allowed use is for storage of their aircraft and no businesses are allowed. Minor
improvements will be allowed for squaring off the hangar or to level the floor.

ENTITY CONSIDERING PROJECT APPROVAL: City of San Diego

ENVIRONMENTAL DETERi'lHNATION: Categorically Exempt from CEQApursuant to CEQA
Guidelines Section 15301 [Existing Facilities] and Section 15302 [Replacement or Reconstruction].

"ENTITY MAKING ENVIRONMENTAL DETERi'lUNATION: City of San Diego Mayor-Appointed
Designee.

STATEMENT SUPPORTING REASON FOR ENVIRONl'ilENTAL DETElli"\;lINATION:
The City of San Diego conducted an environmental review and determined the project is exempt
from CEQA pursuant to State CEQA Guidelines Section 15301 (Existing Facilities) which allows for
the operation, repair, maintenance, permitting, leasing, licensing or minor alterations of existing
public or private structures or facilities involving negligible or no expansion of use; Section 15302
(Replacement or Reconstruction) which allows replacement or reconstruction of existing
structure.and facilities where the new structure will be located on the same site as the structure
replaced and will have substantially the same purpose and capacity as the structure replaced; and
the project does not trigger any of the exceptions to the exemptions listed in CEQA Guidelines
§15300.2.



CITY CONTACT:
~WLING ADDRESS:

Debbie S. Shauger
37;0 John J. Montgomery Drive
San Diego, CA 92123
(858) 573-1448PHONE NUMBER:

On June 14, 2017, the City of San Diego made the above-referenced environmental determination
pursuant to the California Environmental Quality Act (CEQA). This determination is appealable
to the City Council. If you have any questions about this determina tion, contact the City Contact
listed above. .

Applications to appeaICEQ,.\'determination to the City Council must be filed in the office of the
City Clerk within 10 business days from the date of the posting of this Notice (June 23, 2017).
The appeal application 'can beobtained from the City Clerk, 202 'C' Street, Second Floor, San
Diego, CA 92101.

This information will be made available in alternative formats upon request.



5/22/2020
SDr.wPlanning

Attachment B

Environmental
Planner Elena Pascual (EPascual@sandiego.gov)

Environmental
Determination

This activity is categorically exempt from CEQA pursuant to
CEa.A Guidelines Section 15301 (Existing Facilities) and
Section 15302 (Replacement or Reconstruction).

06/14/2017Date NORA Posted

Date NORA Removed 06/29/2017


