MONTGOMERY-GIBBS EXECUTIVE AIRPORT
FLAT RATE GROUND LEASE FOR GROUND SPACE WITHIN
THE AREA REFERRED TO AS MARIGOLD
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THE CITY OF SAN DIEGO
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SEAN DELALAT

A



CITY OF SAN DIEGO
MONTGOMERY-GIBBS EXECUTIVE AIRPORT
FLAT RATE GROUND LEASE FOR GROUND SPACE WITHIN THE AREA
REFERRED TO AS MARIGOLD

THIS LEASE AGREEMENT (“Lease”) is hereby executed between THE CITY OF SAN
DIEGO, a California municipal corporation, hereinafter called “CITY,” and SEAN DELALAT,
hereinafter called “LESSEE”, to be effective July 1, 2021 (the “Effective Date™) when signed by
the parties and approved by the San Diego City Attorney.

RECITALS

WHEREAS, gencral aviation has been an important aspect of the Montgomery-Gibbs
Executive Airport (*“Airport”) since its inception; and

WHEREAS, CITY has certain ground spaces available for use by the owners and operators
of general aviation Aircraft at the Airport.

NOW THEREFORE, for valuable consideration, the sufficiency of which is acknowledged,
LESSEE agrees that LESSEE’s use of an Aircraft Ground Space is subject to the following terms
and conditions, as well as all applicable provisions of the San Diego Municipal Code and state and

federal laws, rules and regulations, all of which will be strictly enforced, and agrees to the
following:

SECTION A. SUMMARY OF LESSEE INFORMATION AND PRE-EXECUTION
WARNING
LESSEE’s Name: Sean Delalat
Street Address: 8025 Clairemont Mesa Blvd, Suite 200

City: San Diego State: CA Zip Code: 92111-1635

Telephone Number(s) 619-757-9565 Email: Sean@renty .biz or Sdelalat@hotmail.com

Execution of this Lease, and continued use of the Leased Aircraft Ground Space (defined
below), is contingent upon the LESSEE’s continued ownership of the Aircraft listed below.
Additionally, the below-listed Aircraft must be registered in LESSEE’s name, or that of a
Legal Entity for which LESSEE can provide proof of ownership, and said Aircraft must be
home-based at the Airport, in the assigned Leased Aircraft Ground Space.
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LESSEE’s Aircraft: Piper
Type: PA-28-161
Tail Number: N8276H

This Lease is only applicable to the above-listed Aircraft. If LESSEE should acquire a
new/different Aircraft, CITY must be given written notice of LESSEE’s request to have this
Lease amended so as to apply to the new/different Aircraft, and such written notice must be
given to CITY within thirty (30) calendar days of the acquisition of said new/different
Aircraft. Application of this Lease to said new/different Aircraft shall be subject to CITY’s
consent, which consent shall not be unreasonably withheld, and which, if granted, shall be
set forth as a written amendment to this Lease.

SECTION B. DEFINITIONS

For purposes of this Lease, the following terms shall have the meanmgs set forth next to them,
below:

(a) “Aircraft” means any device that is used or intended to be used for flight in the air.

{(b) “Airpart” means the entire area of the Montgomery-Gibbs Executive Airport owned and
operated by the City of San Diego.

(c) “Amatcur-built Aircraft” ot “Kit-built Aircrafl” means an Aircraft “the major portion of
which has been fabricated and/or assembled by person(s) who undertook the construction

project solely for their own education or recreation.”

(d) “CITY Contact” shall mean the CITY’s Airports Division or designee. For purposes of
this Lease, the CITY Contact, and said CITY Contact’s contact information, is:

Debbie Shauger, Property Agent (858) 573-1448

. If the above-designated CITY Contact is unavallable, the following person shall be
CITY’s alternative CITY Contact:

Thurman Hodges, Property Agent (858) 573-1426

{e) “Director” means the Deputy Director of the Airports Division of CITY and his/her
authorized designee(s).
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(f) “Field Arca” means that area within the boundaries of the Airport not open to the general
public, including, but not limited to, passenger ramp gates, Aircraft parking areas, Aircraft
operating areas, storage areas, certain sidewalks and buildings, and any other area
designated as being not open to the general public by the Director.

(g) “Landing Area” means any portion of the Airport which is used or intended;to be used for
the landing and takeoff of Aircraft.

(h) “Leased Aircraft Ground Space” shall mean the specific space used by LESSEE for its
Aircraft, as set forth in section 1.1, below.

(i) “Motor Vehicle” means any self—propelled vehicle.

() “Operation of Aircraft” includes taxiing, flying and sitting at the controls of an Aircraft
while the engine is running or while the Aircraft is moving or being moved.

(k) “Public Area” means any areas of the Airport so designated by the Director with
unobstructed access to the public. All Field Areas and Landing Areas, as defined herein,
are not Public Areas.

SECTION 1: LEASED AIRCRAFT GROUND SPACE AND USES

1.1 Leased Aircraft Ground Space.

CITY hereby leases to LESSEE, and LESSEE leases from CITY space 1A, which
is positioned in parcel 8B of Marigold, located on the Airport (“Leased Aircraft
Ground Space”). The Leased Aircraft Ground Space is approximately Seven
Hundred - Seven (707 SF) as depicted on Exhibit A, attached hereto, and by this
reference made part of this Lease. Regardless of whether or not a hangar (see also
Section 2.2) is located on the Leased Aircraft Ground Space, the hangar and/or
Airport land shall collectively hereinafter be referred to as the “Leased Aircraft
Ground Space™.

1.2 Uses.

The Leased Aircraft Ground Space is leased to LESSEE solely for the purposes
of storage of active, operational, licensed and flyable Aircraft and Amateur-
built or Kit-built Aircraft, and/or the non-commercial construction of
Amateur-built or Kit-built Aircraft, owned by LESSEE (“Allowed Uses”),
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and for no other purpose whatsoever.

The use of the Leased Aircraft Ground Space for any unauthorized purpose, as
well as not continually being in compliance with the Pre-Execution Warning,
shall constitute substantial defaults of this Lease and shall subject this Lease to
termination at the sole discretion of the Director.

LESSEE covenants and agrees to use the Leased Aircraft Ground Space for the
above-specified purpose and to diligently pursue said purpose throughout the
Term hereof.

1.2.1 Further Conditions of Use — Violations of any one or more of the following
conditions shall be cause for CITY to terminate this Lease:

(a) The Leased Aircraft Ground Space may not be utilized in any manner
which, in the sole opinion of the Director, creates a nuisance.

(b) LESSEE may not make any improvements, changes, or alterations to the
Leased Aircraft Ground Space without the prior written authorization of the
Director. '

©) The Leased Aircraft Ground Space is made available to LESSEE solely for
the Allowed Uses. The conduct of any commercial activity from the Leased
Aircraft Ground Space, such as (but not limited to) Aircraft charter, rental,
repair, or instructional service, is prohibited.

(d)  LESSEE shall not install any utilities such as gas, electricity, water/sewer,
telephone/telegraph, etc., without the prior written approval of the Director,
and without having first obtained all required permits, or any other required
action/document, from the applicable CITY department(s) or outside

agency(ies).

(e) Routine Aircraft maintenance performed at the Leased Aircraft Ground
Space will be limited to “Non-Commercial Maintenance” performed by
LESSEE as set forth in Federal Aviation Administration Circular No. 43-
12 and FAR Part 43, Appendix A, paragraph {c), City of San Diego Airports
Division Operations Policies and Procedures, Article 11, Hangar Use and
Occupancy and attached FAA Policy on the Non-Aeronautical Use of
Airport Hangars, hereby referenced as Exhibit C, Any use, storage, or
disposal of materials which would be considered hazardous to the
environment must be used, stored, or disposed of in accordance with
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1.3

®

(2)

()

(@)

relevant State, County, and local regulations. The Leased Aircraft Ground
Space is subject to unannounced inspections by County Health Services, the
San Diego Fire Department, and/or Airport staff to ensure that these
requirements are met.

Fueling of any type of Aircraft while it is located at the Leased Aircraft
Ground Space is prohibited. Fueling of any Aircraft at the Airport shall
only be performed by a party qualified to fuel Aircraft at the Airport.
Certificated Pilots are qualified to fuel aircraft.

The temporary parking of Motor Vehicles will be permitted only within the
confines of LESSEE’s Leased Aircraft Ground Space; as used in this
sentence, “temporary parking” shall mean the allowance of parking for pick-
up/drop-offs and/or during the time LESSEE is tending to or flying his/her
Aircraft. In addition and incidental to Aircraft storage, other “motor-
vehicles” may be stored in hangars, so long as the primary use of the hangar
is for the storage of Aircraft. Parking of Motor Vehicles in Aircraft taxi lanes
is at all times prohibited. All operators of Motor Vehicles shall yield to all
Operations of Aircraft.

LESSEE shall be solely responsible for properly securing all Aircraft on the
Leased Aircraft Ground Space.

The non-commercial construction of Amateur-built or Kit-built Aircraft on
a Leased Aircraft Ground Space shall show substantial and continual
progress during said construction in order for LESSEE to be authorized to
continue leasing the Leased Aircraft Ground Space. The progress of said
construction shall be subject to the reasonable satisfaction of the Director.
LESSEE shall be required to submit a ninety (90) day progress plan upon a
written notice from CITY for the completion of any Aircraft construction

. that is not to the Director’s reasonable satisfaction.

Related Council Actions.

By the granting of this Lease, neither CITY nor the Council of CITY is obligating
itself to any other governmental agent, board, commission, or agency with regard
to any other discretionary action relating to development or operation of the Leased
Aircraft Ground Space. Discretionary action includes but is not limited to
rezonings, variances, environmental clearances, or any other governmental agency
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1.4

1.5

approvals which may be required for the development and operation of the Leased
Aircraft Ground Space.

Quiet Possession.

LESSEE, paying the rent and performing the covenants and agreements herein,
shall at all times during the Term (defined below) peaceably and quietly have, hold,
and enjoy the Leased Aircraft Ground Space for the Allowed Use. If CITY for any
reason cannot deliver possession of the Leased Aircraft Ground Space to LESSEE
at the commencement of the Term, or if during the Term, LESSEE is temporarily
dispossessed through action or claim of a title superior to CITY’s, this Lease shall
not be voidable nor shall CITY be liable to LESSEE for any loss or damage
resulting there from. In the case of CITY being unable to deliver possession of the
Lease Aircraft Ground Space at the commencement of the Term, there shall be
determined, and stated in writing by CITY, a proportionate reduction of the rent
for the period during which LESSEE is prevented from having the quiet possession
of the Leased Aircraft Ground Space if caused solely by CITY.

Easements and Reservations.
a. CITY hereby reserves all rights, title, and interest in any and all subsurface
natural gas, oil, minerals, and water on or within the Leased Aircraft Ground
Space.
b. CITY reserves the right to grant and use easements or to establish and use

rights-of-way over, under, along, and across the Leased Aircraft Ground
Space for utilities, thoroughfares, or access as it deems advisable for the
public good.

c. CITY has the right to enter the Leased Aircraft Ground Space for the
purpose of making repairs to or developing municipal resources and
services. '

However, CITY shall not unreasonably or substantially interfere with LESSEE’s
use of the Leased Aircraft Ground Space and will reimburse LESSEE for physical
damages caused by CITY, if any, to LESSEE’s personal property located on the
Leased Aircraft Ground Space, resulting from CITY exercising the rights reserved
in this section. Such reimbursement may include a reduction in the rent
proportionate to the amount of physical damage, as determined by CITY. CITY
will pay the costs of maintenance and repair of all CITY installations made pursuant
to these reserved rights. ‘
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1.6

SECTION 2:
21

2.2

2.3

Political Activities.

The Leased Aircraft Ground Space shall be used exclusively for the purpose
specified in Section 1,2, Uses, hereof. The Leased Aircraft Ground Space shall not
be used for working or campaigning for the nomination or election of any individual
to any public office, be it partisan or nonpartisan. Provided, however, that LESSEE
shall not be precluded from providing a forum for open public debate by candidates
such as occurs at a “candidate forum” and similar events, subject to LESSEE’s
compliance with all applicable laws.

TERM

Length of Term/Commencement Date/Final Termination Date.

The Term of this Lease shall be for 11 years conimencing on the July 1, 2021
“Commencement Date”. Notwithstanding the foregoing, in no event shall this
Lease extend beyond a final termination date of June 30, 2032.

Surrender of Leased Aircraft Ground Space.

It is acknowledged that LESSEE owns the hangar, if any, located on the Leased
Alrcraft Ground Space and LESSEE may remove any such hangar at any time up
to the expiration.or earlier termination of this Lease; if the hangar is not timely
removed from the Leased Aircraft Ground Space, at CITY’s sole discretion, the
hangar may become the property of the CITY, subject to the provisions of Section
7.9. At termination of this Lease for any reason, LESSEE shall deliver the Leased
Aircraft Ground Space to CITY free and clear of all liens, encumbrances, and
personal property (with the possible exception of the hangar), and in a decent, safe,
and sanitary condition. LESSEE shall also execute, acknowledge, and deliver to,
CITY, within five (5) days after written CITY demand, a valid and recordable
quitclaim deed covering all of the Leased Aircraft Ground Space. If LESSEE fails
or refuses to deliver the required quitclaim deed, CITY may prepare and record a
notice reciting LESSEE’s failure to execute this Lease provision, and the notice
will be conclusive evidence of the termination of this Lease and of LESSEE’s rights
in and to the Leased Aircraft Ground Space.

Early Termination by LESSEE.

Notwithstanding the Term, this Lease may be terminated by LESSEE, without the
necessity of cause, by LESSEE serving CITY with a prior sixty (60) day written
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SECTION 3:
3.1

32

notice. Said notice must be sent to CITY via U.S. First Class Mail or may be hand
delivered to the address for Notices under Section 11.1 between the hours of 8:00
AM to S PM Monday through Friday.

RENT & SECURITY DEPOSIT

Time and Place of Payment.

Rent is due monthly in advance on or before the first day of each calendar month.
All monthly rents will be prorated during the first and final months of any rental
period in order to achieve payment on the first day of each calendar month.

Checks should be made payable to the City Treasurer and mailed to:

City of San Diego
P.O. Box 129030
San Diego, California 92112-9030

or hand-delivered to:

The Office of the City Treasurer
Civic Center Plaza

1200 Third Avenue, First Floor
San Diego, California 92101

The place and time of payment may be changed at any time by CITY upon thirty
(30) days’ written notice to LESSEE. Mailed rental payments shall be deemed paid
upon the date such payment is postmarked by the postal authorities. If postmarks
are illegible, the payment shall be deemed paid upon actual receipt by the City
Treasurer. LESSEE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail.

Rent Amount

The initial monthly flat-rate rent starting on the Effective Date of this Lease is
Eighty-Four and 84/100 Dollars ($84.84). The rent is subject to annual
adjustments, pursuant to the CPI Adjustments set forth in Section 3.2.1, based on
the increases, if any, in the CPI, or pursuant to Market Value Adjustments, as set
forth in Section 3.2.2.
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3.2.1 CPI Adjustments.

On the annual anniversary date of each Effective Date, excepting those
anniversary dates where Market Value Adjustments shall be made (Lease Years 5
and 10), the rent shall be adjusted upward, and only upward, if applicable, to reflect
any increases in the Consumer Price Index (the “CPI ).

The index used will be the CPI for “All Urban Consumers” for Los Angeles,
Riverside, Orange County (1982-84 = 100) of the U.S. Department of Labor,
Bureau of Labor Statistics. If the CPI is no longer published, the index for
adjustment will be the U.S. Department of the Labor’s “Comprehensive Official
Index” most comparable to the aforesaid index. In the event that such indices are
no longer published, then another comparable index or source of such information
generally recognized as authoritative will be substituted in the CITY s discretion.
Regardless of the index publication dates, the effective dates of rent adjustments
shall be as specified in this Section.

3.2.1.1 Index Adjustment Computation

The rent for each monthly rental period following the CPI Adjustment
Dates, until the next CPI Adjustment Date, shall be determined prior to the CPI
Adjustment Date by multiplying the rent which is effective immediately prior to
said adjustment by the “adjustment figure” established as follows:

(a) The “adjustment figure” shall be established by dividing the
“current index” by the “base figure,” as defined herein.

(b) The “current index” shall be an average of CPI index figures for the
fourth, fifth and sixth months immediately preceding the adjustment date.

(¢) The “base figure” for the first such adjustment shall be an average
of the CPI index figures for the fourth, fifth, and sixth months immediately
preceding the Commencement Date

(d) The “base figure” for each successive adjustment shall be an average
of the CPI index figures for the one year period ending on the fourth, fifth and sixth
months immediately preceding the Commencement Date immediately preceding
each of the CPI Adjustment Dates or each of the Market Value Adjustment Dates,
as CITY may determine in accordance with Section 3.2.2 Market Value
Adjustments.
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33

3.2.2 Market Value Adjustments.

In addition to CPI Index Adjustments, anniversary date for Lease Years 5 and 10
(the “Market Value Adjustment Dates”), CITY shall adjust the rent in accordance
with a “Market Value Adjustment” (as defined and calculated as follows).

3.2.2.1 Commencing one hundred eighty (180) days prior to the applicable
Market Value Adjustment Date, CL1'Y shall cause a Market Value Adjustment be
made for the Leased Aircraft Ground Space. The market value of the Leased
Aircraft Ground Space shall be determined by qualified City staff, as determined
by CITY in its sole discretion.

3.2.2.2 In determining the Market Value Adjustment, the appraiser or
qualified City staff shall use the Rental Comparison Approach or similar
methodology that compares similar airport land leases within 100 miles from the
Leased Aircraft Ground Space to determine the monthly amount which the Leased
Aircraft Ground Space could be expected to retumn to the CITY if offered for lease
on the open market under normal circumstances. After the Market Value
Adjustment has been determined, the LESSEE shall be notified in writing of the
new rental rate.

Notwithstanding the foregoing, in no event shall the adjusted rent,
established by current Market Values as provided for herein, be less than the rent
in existence immediately prior to any Market Value Adjustment Date.

Delinquent Rent.

If LESSEE fails to pay the rent when due, LESSEE will pay, in addition to the
unpaid rents, five percent (5%) of the delinquent rent. If the rent is still unpaid at
the end of fifteen (15) days, LESSEE shall pay an additional five percent (5%)
[being a total of ten percent (10%)], which is hereby mutually agreed by the parties
to be appropriate to compensate CITY for loss resulting from rental delinquency,
including lost interest, opportunities, legal costs, and the cost of servicing the
delinquent account. Notwithstanding the foregoing, in no event shall the charge for
late payments of rent be less than Twenty-five Dollars ($25).

In the event that the CITY audit, if applicable, discloses that the rent for the audited
period has been underpaid in excess of five percent (5%) of the total required rent,
then LESSEE shall pay CITY the cost of the audit plus ten percent (10%) per year
on the amount by which said rent was underpaid, in addition to the unpaid rents as
shown to be due CITY as compensation to CITY for administrative costs and loss
of'interest as previously described herein. LESSEE agrees to pay such amount and
further agrees that the specific late charges represent a fair and reasonable estimate
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3.4

of the costs that CITY will incur from LESSEE’s late payment. Acceptance of late
charges and any portion of the late payment by CITY shall in no event constitute a
waiver of LESSEE default with respect to late payment, nor prevent CITY from
exercising any of the other rights and remedies granted in this Lease.

Security Deposit.
A security deposit shall be paid to CI'TY by LESSEE in the sum of One Hundred

~ Sixty-Nine and 68/100 Dollars ($169.68) before the Commencement Date of this

Lease. All or any portion of the principal sum of the security deposit shall be
available unconditionally to CITY for correcting any default or breach of this Lease
by LESSEE, LESSEE’s successors or assigns, or for payment of expenses incurred
by CITY as a result of LESSEE’s failure to faithfully perform all terms, covenants,
and conditions of this Lease.

The security deposit, and all increases thereto, shall take one of the forms set out
below:

a. Cash. Cash deposits shall be deposited with CITY, and CITY shall not be
liable to LESSEE for any interest thereon. Provided further, any interest
earned by CITY from such deposit or redeposit shall be and remain the
property of CITY.

b. Instrument(s) of Credit. An instrument(s) of credit from one or more
financial institutions, subject to regulation and insurance by the state or
federal government, shall pledge that the funds are on deposit and
guaranteed for payment and agree that any or all funds shall be paid CITY
upon demand by CITY. The financial institution and the form of any
instrument pledging the funds must be approved by CITY. '

LESSEE will maintain the required security deposit throughout the Lease Term.
Failure to do so shall be considered a default and is grounds for immediate
termination of this Lease.

In the event CITY utilizes all or any portion of the security deposit, LESSEE shall
reimburse the deposit within ten (10) days of notice from CITY to bring the security
deposit up to the full specified amount,

The security deposit or any balance thereof will be returned to LESSEE in
compliance with applicable law following expiration or earlier termination of this
Lease. ‘
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SECTION 4:
4.1

4.2

4.3

The security deposit may be increased by CITY proportionate to any increased
performance or rental liability of LESSEE upon sixty (60) days prior written notice
from CITY of such required increase.

ASSIGNMENT, EQUITY SHARING, ENCUMBRANCES & DEFAULT

Time is of Essence; Provisions Binding on Successors and Assigns. Time is of
the essence of all of the terms, covenants, and conditions of this Lease, and,

except as otherwise provided herein, all of the terms, covenants, and conditions
of this Lease shall apply to, benefit, and bind the successors and assigns of the
respective Parties, jointly and individually.

Assignhment and Subletting.

LESSEE shall not assign this Lease or any interest therein, or any patt thereof, or
any right or privilege appurtenant thereto, or suffer any other person, except guests
of LESSEE, to use or occupy the Leased Aircraft Ground Space or any part thereof,
without the prior written consent of the CITY. A consent to assignment, or use by
any other person, shall not be deemed to be a consent to any subsequent assignment,
or use by another person. Any such assignment without such CITY consent shall
be void and shall, at the option of CITY, terminate this Lease. This Lease shall not,
nor shall any interest therein, be assigned as to the interest of LESSEE by operation
of law, without the prior written consent of the CITY.

Approval of any assignment shall be conditioned upon the assignee agreeing in
writing that it will assume the rights and obligations thereby assigned and that it
will keep and perform all covenants, conditions, and provisions of this Lease which
are applicable to the rights acquired.

LESSEE shall not be allowed to sublet the Leased Aircraft Ground Space, or
any part thereof, or any right or privilege appurtenant thereto.

Equity Sharing.

LESSEE agrees that as additional consideration for this Lease, and in addition to
all other rents payable to CITY, CITY shall be entitled to participate in any “equity”
received by LESSEE during the Term, For purposes of this paragraph, “equity”
shall mean any amount paid to LESSEE as consideration for an assignment of the
Leased Aircraft Ground Space. In the event of any action resulting in “equity” as
described above, LESSEE agrees that CITY shall be entitled to a payment equal to
two percent (2%) of any such equity. For purposes of calculating such payment,
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4.4

4.5

equity shall be the total consideration resulting from the transaction including total
cash payments and the market value of non-cash consideration. LESSEE also
agrees that CITY shall be entitled to a payment equal to two percent (2%) of the
value of all consideration payable on a lease or on the full sale price for hangar(s)
on the Leased Aircraft Ground Space upon the assignment of this Lease. Prior to
CITY’s consent to any assignment, LESSEE shall deliver to CITY a written
statement of all sums due and owing to CITY from LESSEE pursuant to the
provisions of this Section, together with a written acknowledgment of accuracy of
LESSEE’s written statement from the proposed assignee of the amount due CITY.
The sum due CITY shall be payable in full to CITY concurrent with the closing of
the transaction, whether it be an assignment or sale of the hangar. Any assignment
or sale of the hangar in violation of the terms and conditions of this paragraph shall
be void.

The provisions of this Section shall not apply to an assigrunent or transfer of a
beneficial interest in LESSEE’s leasehold estate resulting from a devise, bequest,
or intestate succession.

Encumbrance.

LESSEE may not encumber this Lease, its leasehold estate, and its improvements
thereon by deed of trust, mortgage, chattel mortgage, or other security instrument
to assure the payment of a promissory note or notes of LESSEE.

Defaults and Remedies.

a. Default. Each of the following shall constitute an event of default under
this Lease:
8 LESSEE’s failure to make any payment required under this Lease

when due; or

)] Other than the payment of rent, LESSEE shall default in the
performance of any covenant or condition required by this Lease
to be performed by LESSEE; or

3) LESSEE shall voluntarily file or have involuntarily filed against
it any petition under any bankruptcy or insolvency act or law; or

€Y LESSEE shall be adjudicated a bankrupt; or
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(5) LESSEE shall make a general assignment for the benefit of

creditors;

(6) LESSEE uses the Leased Aircraft Ground Space for any
unauthorized purpose.

)] LESSEE fails to show signs of measurable progress in the

construction of their Amateur-built Aircraft or Kit-built Aircraft
within (30) days written notice from CITY.

Remedies. Upon LESSEE’s default, CITY may, give LESSEE, or any
person claiming rights through LESSEE (1) a written “Three Day Notice to
Pay or Quit,” for failures to make required payments; and/or (2) a “30-Day
Notice of Termination”, for defaults not requiring payment to CITY.
Should LESSEE not make the required payment within the stated three
days, or should LESSEE fail to cure said default within thirty (30) days
following written notice thereof from CITY, or if any such default is not
curable within thirty (30) days, and LESSEE shall fail to commence to cure
the default(s) within said thirty-day period and diligently pursue such cure
to completion - - then CITY may seek to terminate the Lease and all rights
of LESSEE, and all persons claiming rights through LESSEE, to the Leased
Aircraft Ground Space or to possession of the Leased Aircraft Ground
Space. Upon termination, CITY may enter and take possession of the
Leased Aircraft Ground Space, and may recover from LESSEE the sum of:

(1)  the worth at the time of any unpaid rent that was due at the time of
termination;

(2) the worth at the time of award of the amount by which the unpaid
rent that would have been earned after termination until the time of
award exceeds the amount of rental loss, if any, that LESSEE
affirmatively proves could have been reasonably avoided;

3) the worth at the time of award of the amount by which the unpaid
rent for the balance of the term after the time of award exceeds the
amount of rental loss, if any, that LESSEE affirmatively proves
could be reasonably avoided;

@ any other amount necessary to compensate CITY for all the
detriment proximately caused by LESSEE’s breach and default, or
that in the ordinary course of things, would be likely to result; and
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(5) all other amounts in addition to or in lieu of those previously stated
as may be permitted from time to time by California law.

(6)  upon termination of the Lease, LESSEE shall be obligated to pay
fees computed at the then current daily rates for comparable
transient spaces until LESSEE has removed all Aircraft, personal
property, improvements and/or trash and debris from the assigned
space(s) and Airport.

As used in clauses (1) and (2), above, the "worth at the time of award" is
computed by allowing interest at the rate of ten percent (10%) per annum. As
used in clause (3), above, the "worth at the time of award" is computed by
discounting that amount at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus two percent (2%). As used in this section,
the term "rent" shall include rent and any other amounts payable by LESSEE
under this Lease.

Abandonment by LESSEE. Even though LESSEE has breached the Lease
and abandoned the Leased Aircraft Ground Space, this Lease shall continue
in effect for so long as CITY does not terminate this Lease, and CITY may
enforce all its rights and remedies hereunder, including but not limited to
the right to recover the rent as it becomes due, plus damages.

Waiver. Any CITY waiver of a default is not a waiver of any other default.
Any waiver of a default must be in writing and be executed by CITY in
order to constitute a valid and binding waiver. CITY’s delay or failure to
exercise a remedy or right is not a waiver of that or any other remedy or
right under this Lease. The use of one remedy or right for any default does
not waive the use of another remedy or right for the same default or for
another or later default. CITY’s acceptance of any rents is not a waiver of
any default preceding the rent payment. CITY and LESSEE specifically
agree that the property constituting the Leased Aircraft Ground Space is
CITY-owned and held in trust for the benefit of the citizens of the City of
San Diego and that any failure by CITY to discover a default or take prompt
action to require the cure of any default shall not result in an equitable
estoppel, but CITY shall at all times, have the legal right to require the cure
of any default when and as such defaults are discovered or when and as the
City Council directs the Mayor to take action or require the cure of any
default after such default is brought to the attention of the City Council by
the Mayor or by any concerned citizen.
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SECTION §: EMINENT DOMAIN

5.1 Eminent Domain.

If all or part of the Leased Aircraft Ground Space are taken through condemnation
proceedings or under threat of condemnation by any public authority with the
power of eminent domain, the interests of CITY and LESSEE will be as follows:

a.

In the event the entire Leased Aircraft Ground Space are taken, this Lease
shall terminate on the date of the transfer of title or possession to the
condemning authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of CITY, the remaining
part of the Leased Aircraft Ground Space is unsuitable for the Lease
operation, this Lease shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of CITY, the remaining
part of the Leased Aircraft Ground Space is suitable for continued Lease
operation, this Lease shall terminate in regard to the portion taken on the
date of the transfer of title or possession to the condemning authority,
whichever first occurs, but shall continue for the portion not taken. The
minimum rent shall be equitably reduced to reflect the portion of the Leased
Aircraft Ground Space taken if the portion taken directly affects LESSEE’s
allowed operations, which determination shall be made by CITY in its
reasonable discretion.

Award. All monies awarded in any such taking shall belong to CITY,
whether such taking results in diminution in value of the leasehold or the
fee or both; provided, however, LESSEE shall be entitled to any award
attributable to the taking of, or damages to LESSEE’s then remaining
leasehold interest in the Leased Aircraft Ground Space or LESSEE’s
personal property. CITY shall have no liability to LESSEE for any award
not provided by the condemning authority.

Transfer. CITY has the right to transfer CITY’s interests in the Leased
Aircraft Ground Space in lieu of condemnation to any authority entitled to
exercise the power of eminent domain.

No Inverse Condemnation. The exercise of any CITY right under this Lease

shall not be interpreted as an exercise of the power of eminent domain and
shall not impose any liability upon CITY for inverse condemnation.
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SECTION 6: INSURANCE RISKS/SECURITY

6.1

Insurance.

The Commencement Date shall be a date after which LESSEE has: (a) obtained,
and provided to CITY, insurance certificates reflecting evidence of all insurance as
set forth herein; however, CITY reserves the right to request, and LESSEE shall
submit, copies of any policy upon reasonable request by CITY; (b) obtained CITY
approval of each company or companies as required in Section 6.1.3 of the Lease;
and {c) confirmed that all policies contain the specific provisions required in
Section 6.1.4 of the Lease. LESSEE’s liabilities, including but not limited to
LESSEE’s indemnity obligations, under the Lease, shall not be deemed limited in
any way to the insurance coverage required herein. Except as provided for under
California law, all policies of insurance required hereunder must provide that CITY
is entitled to thirty (30) days prior written notice (10 days for cancellation due to
non-payment of premium) of cancellation or non-renewal of the policy or policies.
Maintenance of specified insurance coverage is a material element of the Lease and
LESSEE’s failure to maintain or renew coverage or to provide evidence of renewal
during the term of the Lease may be treated as a material breach of contract by
CITY,

Further, LESSEE shall not modify any policy or endorsement thereto which
increases CITY s exposure to loss for the duration of the Lease.

6.1.1 Types of Insurance. At all times during the term of the Lease, the
LESSEE shall maintain insurance coverage as follows:

6.1.1.1 Comprehensive  General _ Liability. General Liability
(GL) Insurance written on an ISO Occurrence form CG 00 0 07 98 or an

equivalent form providing coverage at least as broad which shall cover
liability arising from any and all personal injury or property damage in the
amount of One Million Dollars ($1,000,000) per occurrence including One
Hundred Thousand Dollars ($100,000) for bodily injury to any person.
There shall be no endorsement or modification of the GL limiting the scope
of coverage for either insured vs. insured claims or contractual liability. All
defense costs shall be outside the limits of the policy.

6.1.1.2 Aircraft Liability Insurance. Combined Single Limit (CSL)
Aircraft Liability Insurance, General Aircraft Operation Liability, in an
amount not less than One Million Dollars (31,000,000) combined, sub-
limited to One Hundred Thousand Dollars ($100,000) for bodily injury to
any passenger.
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6.1.2 Deductibles.

All deductibles on any policy shall be the responsibility of LESSEE and
shall be disclosed to CITY at the time the evidence of insurance is provided.

6.1.3 Acceptability of Insurers.

6.1.3.1 All insurance required by the Lease shall only be carried by
insurance companies with a rating of at least “A-, VI” by A.M. Best
Company, that are authorized by the California Insurance Commissioner to
do business in the State of California, and that have been approved by CITY.

6.1.3.2 CITY will accept insurance provided by non-admitted, “surplus
lines” carriers only if the catrier is authorized to do business in the State of
California and is included on the List of Eligible Surplus Lines Insurers
(LESLI list). All policies of insurance carried by non-admitted carriers are
subject to all of the requirements for policies of insurance provided by
admitted carriers described herein.

6.1.4 Required Endorsements. The following endorsements to the policies of
insurance are required to be provided to CITY before any operations are
initiated under the Lease.

6.1.4.1 Comprehensive General Liability Insurance Endorsements

ADDITIONAL INSURED. To the fullest extent allowed by law including
but not limited to California Insurance Code Section 11580.04, the policy
or policies must be endorsed to include as an Additional Insured CITY of
San Diego and its respective elected officials, officers, employees, agents
and representatives with respect to liability arising out of (a) ongoing
operations performed by you or on your behalf, (b) your products, (¢} your
work, including but not limited to your completed operations performed by
you or on your behalf, or (d) premises owned, leased, controlled or used by
you.

PRIMARY AND NON-CONTRIBUTORY COVERAGE. The policy or
policies must be endorsed to provide that the insurance afforded by the
Comprehensive General Liability policy or policies is primary to any
insurance or self-insurance of CITY of San Diego and its elected officials,
officers, employees, agents and representatives as respects operations of the
Named Insured. Any insurance maintained by CITY of San Diego and its
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6.2

elected officials, officers, employees, agents and representatives shall be in
excess of LESSEE’s insurance and shall not contribute to it.

6.1.5  Reservation of Rights. CITY reserves the right, from time to time, to
review LESSEE’s insurance coverage, limits, deductibles and self-insured
retentions to determine if they are acceptable to CITY.

6.1.6 Additional Insurance. LESSEE may obtain additional insurance not required
by the Lease.

6.1.7 Excess Insurance. All policies providing excess coverage to CITY shall
follow the form of the primary policy or policies including but not limited
to all endorsements.

6.1.8 Accident Reports. LESSEE shall immediately report to CITY any accident
causing property damage or injury to persons on the Leased Aircraft Ground
Space or otherwise related to the Allowed Uses. Such report shall contain
the names and addresses of the involved parties, a statement of the
circumstances, the date and hour of the accident, the names and addresses
of any witnesses, and other pertinent information.

Waste, Damage. or Destruction.

LESSEE agrees to give notice to CITY of any fire or other damage that may occur
on the Leased Aircraft Ground Space within forty eight (48) hours of such fire or
damage. LESSEE agrees not to commit or suffer to be committed any waste or
injury or any public or private nuisance, to keep the Leased Aircraft Ground Space
clean and clear of refuse and obstructions, and to dispose of all garbage, trash, and
rubbish in a manner satisfactory to CITY. If the Leased Aircraft Ground Space
shall be damaged by any cause which puts the Leased Aircraft Ground Space into
a condition which is not decent, safe, healthy, and sanitary, LESSEE agrees, subject
to the prior written approval of CITY, to make or cause to be made full repair of
said damage and to restore the Leased Aircraft Ground Space to the condition which
existed prior to said damage; or, at CITY’s option, LESSEE agrees to clear and
remove from the Leased Aircraft Ground Space all debris resulting from said
damage.

LESSEE’s responsibility to pay rent shall not be abated during said repairs,
restoration or replacement. Notwithstanding the foregoing, CITY may, in its sole
discretion, determine an equitable deduction in the monthly rent requirement for
such period or periods that said Leased Aircraft Ground Space are untenantable by
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reason of such damage if such damage is not directly or indirectly caused by
LESSEE or LESSEE’s operations on the Leased Aircraft Ground Space.

SECTION 7: ACCEPTANCE, ENTRY, IMPROVEMENTS, HAZARDOUS
SUBSTANCES & OTHER SPECIAL PROVISIONS

7.1

7.2

7.3

Acceptance of [.eased Aircraft Ground Space.

By signing this Lease, LESSEE represents and warrants that LESSEE will at all
times keep the Leased Aircraft Ground Space in good condition. LESSEE further
acknowledges that the Leased Aircraft Ground Space are in the condition called for
by this Lease, and that LESSEE does not hold CITY responsible for any defects
whether apparent or latent, in the Leased Aircraft Ground Space, including the
presence of any Hazardous Substances,

Entry and Inspection.

The CITY reserves and shall always have the right, but not the obligation, to enter
LESSEE’s Leased Aircraft Ground Space and/or hangar for the purpose of viewing
and ascertaining the condition of the same, Leased Aircraft Ground Space or to
protect its interests in the Leased Aircraft Ground Space or to inspect any uses being
made of the premises. The CITY’s right of entry will normally be performed with
the LESSEE’s authorization and presence, but the CITY also reserves and shall
have the right, without notice, to enter upon the Leased Aircraft Ground Space or
hangar in an emergency. In the event that such entry or inspection by CITY
discloses that said Leased Aircraft Ground Space are not in a decent, safe, healthy,
and sanitary condition, CITY shall have the right, after ten (10) days written notice
to LESSEE (except in the case of an emergency, determined by the Director in his
sole discretion, in which case CITY may act immediately), to have any necessary
maintenance work done at the expense of LESSEE, and LESSEE hereby agrees to
pay promptly any and all costs incurred by CITY in having such necessary
maintenance work done, in order to keep said Leased Aircraft Ground Space in a
decent, safe, healthy, and sanitary condition.

Maintenance.

LESSEE agrees to assume full responsibility and cost for the operation and
maintenance of the Leased Aircraft Ground Space throughout the Term. LESSEE
will make all repairs and replacements necessary to maintain and preserve the
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7.4

7.5

7.6

Leased Aircraft Ground Space in a decent, safe, healthy, and sanitary condition
satisfactory to CITY and in compliance with all applicable laws.

Improvements/Alterations.

No improvements, structures, or installations (including the installation of any
hangar) shall be constructed or installed on the Leased Aircraft Ground Space, and
the Leased Aircraft Ground Space may not be altered by LESSEE, without the
prior written approval of CITY. Further, LESSEE agrees that structural or
architectural design alterations to approved improvements, structures, or
installations may not be made on the Leased Aircraft Ground Space without the
prior written approval of CITY. This provision shall not relieve LESSEE of any
obligation under this Lease to maintain the Leased Aircraft Ground Space in a
decent, safe, healthy, and sanitary condition, including structural repair,
restoration and/or replacement of damaged or worn improvements. CITY shall
not be obligated by this Lease to make or assume any expense for any
improvements or alterations.

Utilities.

Upon prior written approval by CITY in each instance, LESSEE agrees to order,
obtain, and pay for all utilities and service and installation charges in connection
with the development and operation of the Leased Aircraft Ground Space. All
utilities will be installed underground. If CITY approval is granted, LESSEE will
be responsible to provide proof of utility installation being completed to code and
that all required permits have been granted to LESSEE.

Liens.

LESSEE shall at all times hold CITY free and harmless from, and shall indemnify
CITY against, all claims for labor or materials in connection with improvements,
alterations or repairs on or to the Leased Aircraft Ground Space and the costs of
defending against such claims, including reasonable attorney’s fees.

If improvements, alterations, repairs or replacements are made to the Leased
Aircraft Ground Space by LESSEE or by any party other than CITY, and a lien or

notice of lien is filed against CITY and/or its property, LESSEE shall, within five
(5) days of such filing, either:

(a) take all actions necessary to record a valid release of lien, or
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1.7

7.8

7.9

(b) file with CITY a bond, cash, or other security acceptable to CITY, sufficient to
pay in full all claims of all persons seeking relief under the lien.

Taxes.

LESSEE agrees to pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon LESSEE or the Leased Aircraft Ground Space, including
the land, any buildings, structures, machines, equipment, appliances or other
improvements or property of any nature whatsoever erected, installed, or
maintained by LESSEE or levied by reason of the business or other LESSEE
activities related to the Leased Aircraft Ground Space, including any licenses or
permits. LESSEE recognizes and agrees that this Lease may create a possessory
interest subject to property taxation, and that LESSEE may be subject to the
payment of taxes levied on such interest, and that LESSEE shall pay all such
possessory interest taxes and that the payment of such possessory interest taxes is
not CITY’s responsibitity. LESSEE further agrees that payment for such taxes,
fees and assessments will not reduce any rent due CITY.

Signs.

LESSEE agrees not to erect or display any banners, pennants, flags, posters, signs,
decorations, marquees, awnings or similar devices or advertising. If any such
unauthorized item is found on the Leased Aircraft Ground Space, LESSEE agrees
to remove the item at its expense within four (4) hours’ notice thereof by CITY or
CITY may thereupon remove the item at LESSEE’s cost.

Ownership of Improvements and Personal Property.

a. Subject to the provisions of Section 2.2, any and all improvements, trade
fixtures, structures, and installations or additions to the Leased Aircraft
Ground Space now existing or constructed on the Leased Aircraft Ground
Space by LESSEE shall at Lease expiration or termination be deemed to be
part of the Leased Aircraft Ground Space and may become, at CITY’s
opticn, CITY’s property free of all liens and claims, except as otherwise
provided in this Lease.

b. Subject to the provisions of Section 2.2, if CITY elects not to assume
ownership of all or any improvements, trade fixtures, structures, and
installations, CITY shall so notify LESSEE thirty (30) days prior to
termination or sixty (60) days prior to expiration, and LESSEE shall remove
all such improvements, structures and installations as directed by CITY at
LESSEE’s sole cost on or before Lease expiration or earlier termination. If
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7.10

7.11

LESSEE fails to remove any improvements, structures, and installations as
directed by CITY, LESSEE agrees to pay CITY the full cost of any removal.

c.  LESSEE-owned machines, appliances, equipment (other than trade
fixtures), and other items of personal property shall be removed by LESSEE
by the date of the expiration or earlier termination of this Lease. Any said
items which LESSEE fails to remove will be considered abandoned and,
subject to applicable law, become CITY’S property free of all claims and
liens, or CITY may, at its option, remove and disposc of said items at
LESSEE’s sole cost and expense.

d. If any removal of LESSEE’s property results in damage to the remaining
improvements on the Leased Aircraft Ground Space, LESSEE agrees to
repair all such damage at LESSEE’s sole cost and expense.

e. Any necessary removal of LESSEE’s property, by either CITY or LESSEE,
which takes place beyond the expiration or termination date of this Lease,
shall require LESSEE to pay Rent (pro rata for every day beyond the
expiration/termination date) to CITY at a rate that is equivalent to two (2)
times the rate which was in effect immediately prior to said expiration or
termination date.

Unavoidable Delay.

If the performance of any act required of CITY or LESSEE is directly prevented or
delayed by reason of strikes, lockouts, labor disputes, acts of God, fire, floods,
epidemics, freight embargoes, or other causes beyond the reasonable control of the
party required to perform an act, said party shall be excused from performing that
act for the period equal to the period of the prevention or delay. Provided, however,
this provision shall not apply to obligations to pay rent as required pursuant to this
Lease. In the event LESSEE or CITY claims the existence of such a delay, the
party claiming the delay shall notify the other party in writing of such fact within
ten (10) days after the beginning of any such claimed delay.

Hazardous Substance.

LESSEE shall not allow the illegal installation, storage, utilization, generation, sale
or release of any Hazardous Substance or otherwise regulated substances in, on,
under or from the Leased Aircraft Ground Space. LESSEE and LESSEE’s agents
and contractors shall not install, store, utilize, generate or sell any Hazardous
Substance on the Leased Aircraft Ground Space without CITY’s prior written
consent. LESSEE shall, prior to initiating any operations that involve Hazardous
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Substances, obtain all required permits from applicable regulatory agencies,
including without limitation the San Diego County Department of Environmental
Health, local fire agencies, the San Diego County Department of Weights and
Measures, the San Diego County Air Pollution Control District, and the San Diego
Regional Water Quality Control Board. Installing, utilizing, storing, or any other
presence of a Hazardous Substance includes boxes, bags, bottles, drums, cylinders,
above or below ground tanks, equipment with tanks, or any other type of container,
equipment or device which holds or incorporates a Hazardous Substance or
hazardous waste.

a.

Release. For purposes of this Lease, a “release” shall include without
limitation any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping or otherwise disposing
of a Hazardous Substance.

Hazardous Substances. For purposes of this Lease, “Hazardous Substance”
shall mean any substance listed by the Environmental Protection Agency or
the State of California as a hazardous substance, and all types of petroleum-
related substances and their chemical constituents.

Remediation. If LESSEE’s occupancy, use, development, maintenance or
restoration of the Leased Aircraft Ground Space results in a release of a
Hazardous Substance, LESSEE shall pay all costs of remediation and
removal to the CITY’s satisfaction for unrestricted reuse of the Leased
Aircraft Ground Space, and in accordance with all applicable laws, rules,
regulations and directives of competent governmental authorities.

Removal. If LESSEE or LESSEE’s contractor or agent has received
approval and permits to store, utilize, generate or install, or otherwise bring
Hazardous Substances to the Leased Aircraft Ground Space, LESSEE
and/or LESSEE’s contractor or agent shall remove all Hazardous
Substances in any type of container, equipment or device from the Leased
Aircraft Ground Space immediately upon or prior to the expiration or earlier
termination of this Lease. CITY reserves the right to conduct inspections
of the Leased Aircraft Ground Space and/or request documentation
demonstrating the legal removal and/or disposal of the hazardous materials,
wastes or other containers, equipment or devices from the Leased Aircraft
Ground Space. LESSEE shall be responsible for any and all costs incurred
by CITY to remove any container, equipment or device requiring disposal
or removal as required by this provision.
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Indemnity. LESSEE shall protect, defend, indemnify and hold CITY
harmless from any and all claims, costs and expenses related to
environmental liabilities resulting from LESSEE’s occupancy, use,
development, maintenance or restoration of the Leased Aircraft Ground
Space, including without limitation: (i) costs of environmental assessments;
(ii) costs of regulatory remediation oversight; (iii) costs of remediation and
removal; (iv) any necessary CITY response costs; (v) all fines, penalties or
fees assessed by any regulatory agency; (vi) damages for injury to natural
resources, LESSEE’s officers, employees, invitees, guests, agents or
contractors, or the public; and (vii) all costs of any health assessments or
health effect studies.

Notice of Release. If LESSEE knows or has reasonable cause to believe
that a Hazardous Substance has been released on, from or beneath the
Leased Aircraft Ground Space, LESSEE shall immediately notify CITY and
any appropriate regulatory or reporting agency pursuant to California Code
of Regulations Title 19 and any other applicable laws or
regulations. LESSEE shall deliver a written report thereof to CITY within
three (3) days after receipt of the knowledge or cause for belief and submit
any required written reports to regulatory or reporting agencies as required
by regulation or law. If LESSEE knows or has reasonable cause to believe
that such substance is an imminent release or is an imminent substantial
danger to public health and safety, LESSEE shall take all actions necessary
to alleviate the danger. LESSEE shall immediately notify CITY in writing
of any violation, notice to comply, or notice of violation received or the
initiation of environmental actions or private suits related to the Leased
Aircraft Ground Space.

Environmental Assessment. Upon reasonable cause to believe that
LESSEE’s occupancy, use, maintenance or restoration of the Leased
Aircraft Ground Space (“LESSEE’s Operations”), resulted in any
Hazardous Substance being released on, from or beneath the Leased
Aircraft Ground Space, CITY shall notify LESSEE of such belief and allow
LESSEE up to fifteen (15) days after such notice to commence the
performance of an environmental assessment under regulatory oversight of
the suspect area by a professional environmental consultant registered with
the State of California as a Professional Engineer, Certified Engineering
Geologist or Registered Civil Engineer. If LESSEE fails to cause such an
environmental assessment to be commenced with the noticed time period,
CITY may cause the assessment to be performed. The environmental
assessment shall be obtained at LESSEE’s sole cost and expense, and shall
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establish what, if any, Hazardous Substances have more likely than not been
caused by LESSEE’s Operations on, in, from or under the Leased Aircraft
Ground Space, and in what quantities. If any such Hazardous Substances
exist in quantities greater than allowed by CITY, county, state or federal
laws, statutes, ordinances or regulations, or require future restricted re-use
of the Leased Aircraft Ground Space, then the environmental assessment
shall include a discussion of such substances with recommendations for
remediation and removal necessary to effect unrestricted re-use and in
compliance with those laws or statutes, and estimates of the cost of such
remediation or removal. LESSEE shall cause, or if LESSEE fails to do so
within a reasonable period of time, as determined by CITY in its sole
discretion, CITY may cause, the remediation and/or removal recommended
in the environmental assessment such that unrestricted re-use of the Leased
Aircraft Ground Space and compliance with environmental law and
regulations are achieved, and LESSEE shall pay all costs and expenses
therefore.

'7.12 Disabled Access Compliance.

7.13

LESSEE shall, as applicable to the Leased Aircraft Ground Space and LESSEE’s
possession, use and occupancy thereof, comply with Title 24 of the California Code
of Regulations (i.e., the “California Building Code”); the Americans with
Disabilities Act of 1990 (ADA); and all other applicable local, state and federal
laws and regulations enacted, or hereafter enacted, protecting the rights of people
with disabilities. Where required by law, any improvements made to the Leased
Aircraft Ground Space by LESSEE shall comply with municipal disabled access
requirements by bringing up to code and making accessible any areas of the Leased
Aircraft Ground Space which deny access to disabled persons. All improvements
and alterations shall be at the sole cost of LESSEE.

LESSEE understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements shall constitute a
default under this Lease.

Relocation Payments.

LESSEE understands and agrees that it shall not be entitled to any relocation
payment whatsoever upon termination of this Lease.
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7.14

SECTION 8.
8.1

Lease Subject to FAA Regulations.

LESSEE acknowledges and agrees, in addition to the foregoing terms and
conditions of this Lease, that LESSEE shall strictly adhere to, and at all times be
subject to, the FAA Regulations set forth in the attached EXHIBIT B, which by
this reference are made a part of this Lease. Failure to strictly adhere to the FAA
Regulations shall subject this Lease to immediate termination with no liability to
CITY.

AIRCRAFT REMOVAL
Aircraft Removal.

Upon expiration or earlier termination of this Lease, LESSEE shall be required to
remove all Aircraft stored on the Leased Aircraft Ground Space on or before said
expiration or termination date. If any Aircraft is left on the Leased Aircraft Ground
Space after the expiration or earlier termination of this Lease, LESSEE agrees that
CITY is authorized to remove and/or dispose of the Aircraft according to iaw and
as determined by CITY staff. LESSEE further agrees that all costs incurred by
CITY to remove and store LESSEE’s Aircraft in a public or private warehouse, or
to remove and store LESSEE’s Aircraft on another portion of the Airport (to be
determined by the Director at his sole discretion), shall be at LESSEE’s sole cost
and expense, and all costs and expenses shall be reimbursed to CITY within ten
(10) days’ receipt of a CITY invoice therefor.

SECTION 9. LIENS & LOCK DOWN OF AIRCRAFT

9.1

LESSEE hereby acknowledges and agrees that: (1) CITY may seek to impose a
lien upon the LESSEE’s Aircraft, and other personal property placed on the Leased
Aircraft Ground Space for the repayment of all delinquent rent, fees, storage, and
other charges; (2) CITY may remove said Aircraft and/or other personal property
from the Leased Aircraft Ground Space and relocate all such personal property to
another location with the intent of ensuring its continued availability for lien
purposes and/or take all other available legal actions to ensure reimbursement of ail
sums owed to CITY pursuant to the terms of this Lease.

LESSEE further covenants and agrees to hold CITY harmless for CITY’s actions
in or concerning the removal, lock-down, and/or storage of any Aircraft and all
personal property moved in accordance with this Section.
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LESSEE further acknowledges and agrees that CITY, or its agents, are legally
authorized to, and may, dispose of any Aircraft and other personal property left on
the Leased Aircraft Ground Space when acting in accordance with California Civil
Code, Sections 1980, ef seq., and 1951.3 et seq..

SECTION 10: SAFETY MANAGEMENT SYSTEMS

10.1 Safety Management Systems Compliance.  Although the use of Safety
Management Systems (SMS) are not required by the FAA as of the commencement
of this Lease, it is anticipated that during the Term of this Lease that the FAA will
mandate SMS compliance for general aviation Airports, which would include the
Airport. Because the use of SMS at Airports can contribute to helping Airports
detect and correct safety problems before they result in Aircraft accidents or
incidents, and can contribute to efforts to adopt new measures therefor, LESSEE
agrees that LESSEE will timely comply with, and respond to: (1) CITY’s
requirement that LESSEE conduct regular (and other as-needed) SMS-related
inspections of the Leased Aircraft Ground Space and that LESSEE will compile
and report said information in a form acceptable to the FAA and CITY; (2) all CITY
requests for SMS-related data; (3) the CITY’s right to conduct SMS-related
inspections of the Leased Aircraft Ground Space; (4) all other SMS-related requests
made by CITY in its effort to implement a system-wide SMS and maintain an SMS
Manual for the CITY’s Airport system or a part thereof; and (5) all FAA-mandated
information, data, etc.. Information that may need to be compiled includes hazard
reporting and tracking, data collection, safety risk assessment processes, and gap
analyses. All SMS-related information, reports and documents provided by
LESSEE shall be verified by LESSEE to be accurate and shall be provided without
cost to CITY.

SECTION 11: GENERAL PROVISIONS

11.1 Notices and Consent.

a. Any notice required or permitted to be given under this Lease shall be in
writing and may be served personally or by United States mail, postage
prepaid, addressed to LESSEE or CITY at the addresses designated below:

CITY:

Airports Deputy Director
Montgomery-Gibbs Executive Airport
3750 John J Montgomery Dr. MS 14
San Diego, CA 92123
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11.2

11.3

11.4

LESSEE:

Sean Delalat

8025 Clairemont Mesa Boulevard
San Diego, CA 92111

b. Any party entitled or required to receive notice under this Lease may
designate a different address to which notices shall be sent, by giving the
other party a prior thirty (30) day notice thereof.

c. Whenever in this Lease the approval or consent of a party is required, such
approval or consent shall be in advance, in writing, and shall be executed
by a person having the express authority to grant such approval or
consent. All written notices given in conjunction with this Lease shall be
effective when personally delivered or after three (3) working days upon
deposit in the U, S. Mail, certified or registered, postage prepaid, to the
address of record set forth in this Lease, or to such other address as either
party shall designate in writing.

Compliance with Law.

LESSEE shall at all times in the construction, maintenance, occupancy, and
operation of the Leased Aircraft Ground Space comply with all applicable laws,
statutes, ordinances, and regulations of the City of San Diego, or other county, state,
and federal governments, at LESSEE’s sole cost and expense. In addition, LESSEE
shall comply with any and all notices issued by the City of San Diego or other
appropriate authority, under the authority of any such law, statute, ordinance, or
regulation.

CITY Approval.

The approval or consent of CITY, wherever required in this Lease, shall mean the
written approval or consent of the Mayor, or his designee, unless otherwise
specified, without need for further resolution by the City Council.

Noandiscrimination.

This Lease is made and accepted upon and subject to the covenant and condition,
which will run with the land, that LESSEE or any person claiming under or
through LESSEE will not establish or allow any discrimination against or
segregation of any person or group of persons on account of race, color, religion,
gender, gender identity, gender expression, disability, sexual orientation, marital
status, national origin, ancestry, familial status or source of income in the
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11.5

possession, use or occupancy of the Leased Aireraft Ground Space or in the
selection, location, number, use or occupancy of tenants, subtenants or vendees in
the Leased Aircraft Ground Space.

Accessibility compliance.

LESSEE will, as applicable to the Leased Aircraft Ground Space and LESSEE’s
possession, use, and occupancy of the Leased Aircraft Ground Space, comply
with all accessibility requirements under California Government Code sections
11135-11139.5; Title 24 of the California Code of Regulations; the Federal
Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities
Act of 1990 (ADA); and all other applicable state and federal laws, rules, and
regulations of competent governmental authority protecting the rights of
individuals with disabilities. When a conflict exists between any federal or state
accessibility requirements, LESSEE will follow the most restrictive accessibility
requirement (i.e., that which provides the most access). LESSEE’s compliance
will include without limitation the following:

LESSEE will not discriminate against qualified individuals with disabilities in any
aspects of employment, including recruitment, hiring, promotions, conditions and
privileges of employment, training, compensation, benefits, discipline, layoffs,
and termination of employment.

No qualified individual with a disability may be excluded on the basis of
disability from participation in, or be denied the benefits of, services, programs, or
activities of LESSEE.

LESSEE will include language in each sublease which indicates the sublessee’s
agreement to abide by the provisions of this section . LESSEE and each of its
sublessees will be individually responsible for their own ADA employment
programs.

LESSEE will post a statement addressing the requirements of the ADA ina
prominent place at the work site.

Where required by law, all improvements, fixtures, structures, or installations on
the Leased Aircraft Ground Space will comply with municipal, state, and federal
accessibility requirements by bringing up to code and making accessible any areas
of the Leased Aircraft Ground Space which deny access to individuals with
disabilities. All improvements and alterations will be at LESSEE’s sole expense.
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11.6

11.7

LESSEE’s failure to comply with the accessibility requirements of this section __
or submitting false information in response to these accessibility requirements, or
both, will be a default of this Lease.

Accessibility Assessment.

In accordance with California Civil Code section 1938, CITY hereby states that
the Leased Aircraft Ground Space has not been inspected by a Certified Access
Specialist (CASp).

Further, pursuant to California Civil Code section 1938(e), CITY is required to
state: “A Certified Access Specialist (CASp) can inspect the subject premises and
determine whether the subject premises comply with all of the applicable
construction-related accessibility standards under state law. Although state law
does not require a CASp inspection of the subject premises, the commercial
property owner or lessor may not prohibit the lessee or tenant from obtaining a
CASp inspection of the subject premises for the occupancy or potential
occupancy of the lessee or tenant, if requested by the lessee or tenant. The parties
shall mutually agree on the arrangements for the time and manner of the CASp
.inspection, the payment of the fee for the CASp inspection, and the cost of
making any repairs necessary to correct violations of construction-related
accessibility standards within the premises.”

Water Quality —Best Management Practices.

CITY and LESSEE are committed to the implementation of controls (best
management practices, or BMPs) to manage activities on the Leased Aircraft
Ground Space in a manner which aids in the protection of CITY s precious water
resources. It is LESSEE’s responsibility to identify and implement an effective
combination of BMPs so as not to cause pollutant discharges to the storm drain
system in violation of San Diego Storm Water Management and Discharge
Control Ordinance (San Diego Municipal Code sections 43.0301 to 43.0312).
Therefore, LESSEE will, at a minimum, implement and comply, as applicable,
with the Minimum Industrial and Commercial BMPs adopted under the San Diego
Municipal Code section 43.0307(a).

It is ultimately LESSEE’s responsibility to prevent pollutant discharges to the
storm drain system. Therefore, LESSEE will identify and implement any
additional BMPs that may be required to avoid the discharge of pollutants to the
storm drain system.
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11.8

11.9 -

11.10

11.11

11.12

Equal Benpefits.

LESSEE shall comply with San Diego Municipal Code sections 22.4301-22.4308,
as may be amended from time to time, which require lessees of CITY-owned
property to offer the same employment benefits to employees with spouses and
employees with registered domestic partners. By signing this Lease, LESSEE
certifies that it will maintain such equal benefits throughout the term of this Lease.
LESSEE’s failure to maintain equal benefits will be a default of this Lease.

Equal Pay Ordinance

Unless an exception applies, LESSEE will comply with the Equal Pay Ordinance
codified in San Diego Municipal Code sections 22.4801 through 22.4809. By
signing this Lease, LESSEE certifies that it will comply with the requirements of
the Equal Pay Ordinance throughout the Term.

11.9.1 LESSEE and Sublease Requirement. The Equal Pay Ordinance
applies to any sublessee of the Leased Aircraft Ground Space to the same
extent as it would apply to LESSEE. LESSEE will require sublessees to
certify compliance with the Equal Pay Ordinance in their subleases.

11.9.2 Notice Requirement. LESSEE must post a notice informing its
employees of their rights under the Equal Pay Ordinance in their
workplace or job site.

Survival.

Any obligation which accrues under this Lease prior to its expiration or termination
shall survive such expiration or termination.

Joint and Several Liability.

If LESSEE is comprised of more than one person, such persons, and each of them,
shall be jointly and severally liable for the performance of each and every obligation
of LESSEE under this Lease. '

Partial Invalidity.

If any term, covenant, condition, or provision of this Lease is found invalid, void
or unenforceable by a court of competent jurisdiction, the remaining provisions will
remain in full force and effect.

Page 32 of 43



11.13

11.14

11.15

11.16

11.17

Number and Gender.

Words of any gehder used in this Lease shall include any other gender, and words
in the singular number shall include the plural when the tense requires.

Captions.

The section headings, and captions for various articles and paragraphs shall not be
held to define, limit, augment, or describe the scope, content, or intent of any or all
parts of this Lease. The numbers of the sections, paragraphs, and/or pages of this
Lease may not be consecutive. Such lack of consecutive numbers is not intentional
and shall have no effect on the enforceability of this Lease.

CITY Employee Participation Policy.

It is the policy of the City of San Diego that all City of San Diego contracts,
agreements, or leases with consultants, vendors, or lessees shall include a condition
that the contract, agreement or lease may, at the sole option of the City of San
Diego, be unilaterally and immediately terminated by the City of San Diego if the
contractor, lessee, or other agreement party employs an individual who, within the
twelve months immediately preceding such employment, did in his/her capacity as
a City of San Diego officer or employee participate in negotiations with or
otherwise have an influence on the recommendation made to the City Council in
connection with the selection of the contractor, lessee or other agreement party. It
is not the intent of this policy that these provisions apply to members of the City
Council.

Counterparts.

This Agreement may be executed in two (2) or more counterparts, each of

which shall be deemed an original and all of which together shall be considered
one and the same instrument, it being understood that all parties need not sign the
same counterpart.

Entire Understanding.

This Lease contains the entire understanding of the parties. LESSEE, by signing
this Lease, agrees that there is no other written or oral understanding between the
parties with respect to the Leased Aircraft Ground Space. Each party has relied on
its own examination of the Leased Aircraft Ground Space, advice from its own
attorneys, and the warranties, representations, and covenants of the Lease itself.
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Each of the parties to this Lease agrees that no other party, agent, or attorney of any
other party has made any promise, representation or warranty whatsoever which is
not contained in this Lease. The failure or refusal of any party to read the Lease or
other documents, inspect the Leased Aircraft Ground Space, and/or obtain legal or
other advice relevant to this transaction constitutes a waiver of any objection,
contention, or claim that might have been based on these actions. No modification,
amendment, or alteration of this I.ease will be valid unless itis in writing and signed
by all parties.

+#+*THE REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK™***
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IN WITNESS WHEREOF, this Lease is executed by CITY, acting by and through its Mayor,
and by LESSEE, acting through its legally authorized representative.

THE CITY OF SAN DIEGO, a Culifornia
municipal corporation

Date (o'lﬁ'wu By ?‘\/—L
Penny , Director,
Real Es Assets Department

LESSEE
Date /4/10/:2:’1/ By
! SearfDelalat

Approved as to form this l H day

of -_J_ h‘[b'\ y 2@_

MARA W! , City Attorney
By: \r

Name: | AW Bhwed |
Title: iy (
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IN WITNESS WHEREQF, this Lease is executed by CITY, acting by and through its Mayor,
and by LESSEE, acting through its legally authorized representative.

THE CITY OF SAN DIEGO, a California
municipal corporation

Date__ o (2B (202 | By_TL V¥
Peﬁny Maud, Director,
Real Edtate Assets Department

LESSEE

Date _ATA 0/ VELY) Bym%

Approved as to form this day

of -, 20

MARA W. ELLIOTT, City Attorney

By:

Name:

Title:
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EXHIBIT A
LOT 88

MARIGOLD

Leased Aircraft Ground Space
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EXHIBIT B
FAA REQUIREMENTS

LESSEE shall adhere to the following terms and conditions during the entirety of the time period
covered by this Lease. If any term and or condition contained in this Exhibit conflicts with any
provision contained in the main body of the Lease, the terms and conditions contained in the main
body of the Lease shall prevail.

1

LESSEE’s Use to Conform with I.aw and Other Rules

LESSEE is granted the nonexclusive use of all public airport facilities including, but not
limited to, taxiways, runways, aprons, navigational aids and other facilities related to the
normal function of any aircraft under LESSEE’s or its sublessee’s control. LESSEE agrees
that such use shall be in accord with existing or future laws, rules and regulations of the
United States of America, the State of California and CITY in regard to their aviation and
air navigation authority.

LESSEE’s Use and Construction to Conform with Federal Aviation Regulations

LESSEE agrees to conform to all applicable Federal Aviation Regulations in any operation
or construction on the Leased Aircraft Ground Space and Airport. LESSEE agrees to
comply with the notification and review requirements covered in Part 77 of the Federal
Aviation Regulations (which may be amended or replaced by other regulations from time
to time) before constructing any improvements or modifying or altering any structure on
the Leased Aircraft Ground Space.

LESSEE’s Noninterference with Aircraft

LESSEE, on behalf of itself and its successors, assigns, licensees and sublessees, agrees
not to use the Leased Aircraft Ground Space in any manner or act in any manner that might
interfere with any aircraft landing or taking off from the Airport or otherwise create a
hazard. Ifthis covenant is breached in any way, CITY reserves the right to enter the Leased
Aircraft Ground Space and abate or eliminate the interference at the expense of LESSEE
and LESSEE agrees to reimburse CITY for all costs and fees, including attorney’s fees,
incurred by CITY involved with said abatement or elimination.
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Lease Subordinate to CITY/United States of America Agreements

This Lease shall be subordinate to the terms of any existing or future agreements between
CITY and the United States of America, and to any United States of America legal
requirement relative to the development, operation or maintenance of the Airport, and
CITY shall not be liable for any ¢laims, losses, or damages, of any type, that LESSEE, or
anyone claiming through LESSEE, may incur or suffer as a result of any such
subordination.

Height Limitation

The LESSEE and the LESSEE’S successors and assigns agree not to erect or permit any
structure unless it complies with all height limitations and other requirements of the FAA
and the applicable Airport Land Use Compatibility Plan (also known as the “ALUCP”). If
this covenant is breached in any way, CITY reserves the right to remove the structure or
object at the expense of the LESSEE, and I.LESSEE agtees to reimburse CITY for all costs
and fees, including attorney’s fees, incurred by CITY involved with said removal.

Right of Flight Easement

CITY and its successors and assigns reserve a right of flight for the passage of aircraft in
the air space above the Leased Aircraft Ground Space, for the benefit and use of the public.
This right includes the right to make noise inherent in the operation of existing or future
aircraft that operate in any way on or near the Airport.

War or National Emergency

In the event of war or national emergency, this Lease and all of its provisions shall be
subject to any right of the United States of America, existing now or in the future, affecting
the control, operation, regulation, take over, or exclusive or nonexclusive use of the
Airport. During any war or national emergency, CITY shall have the right to lease, or
allow the use of, any part of the Airport, including its landing areas, to the United State of
America. In this event, any provisions of this Lease which are inconsistent with the
provisions of the lease, or allowed use, to the United States of America shall be suspended.
CITY shall not be liable for any claims, loss, ot damages, of any type, that LESSEE, or
anyone claiming through LESSEE, may incur or suffer as a result of this action. However,
nothing in this Lease shall prevent LESSEE from pursuing any rights it may have for
reimbursement from the United States of America.
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11

Airport Development

CITY reserves the right to further develop, change or improve the Airport and its routes
and landing arcas as CITY sees fit, without liability to LESSEE, and without LESSEE
interference or hindrance and regardliess of LESSEE’s views and desires. CITY shall have
the right to perform any and all such actions referred to in this section 8, including the right
to shut parts or all of the Airport down, at no liability to CITY, regardless of any damages
or losses LESSEE, or anyone claiming through LESSEE, may suffer from said actions.

Nonexclusive Right
LESSEE understands and agrees that nothing in this Lease shall be construed to grant or

authorize an exclusive right within the meaning of Section 308 of the Federal Aviation Act
of 1958 (Title 49, Section 1349 of the United States Code).

Landing Area Maintenance

CITY reserves the right, but not the obligation, to maintain and repair the Airport landing
and travel areas and all other public facilities at the Airport, at CIT'Y’s sole discretion,
without liability to LESSEE, or anyone claiming through LESSEE. CITY also bas the
right to direct and control all LESSEE activities affecting the maintenance and repair of
these facilities.

FAA Nondiscrimination Covenant

a. LESSEE, on behalf of itself and its representatives, successors, sublessees,
licensees and assigns, as part of the consideration for this Lease, agrees to the following
nondiscrimination covenants:

(1) No person shall be denied benefits, participation or subjected to
discrimination in the use of facilities on the Leased Aircraft Ground Space based
on race, color, sex or national origin.

@ No person shall be denied benefits, excluded from participation in or subject
to discrimination in the construction of any improvements nor the furnishing of any
services on the Leased Aircraft Ground Space, based on race, color, sex or national
origin.

3) LESSEE shall use the Leased Aircraft Ground Space in compliance with all
other requirements imposed by or pursuant to Title 49, Code of Federal Regulations
(CFR), Department of Transportation, Subtitle A, Office of the Secretary, Part 21,
“Nondiscrimination in Federally Assisted Programs of the Department of
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12

13

Transportation Effectuation of Title VI of the Civil Rights Act of 1964,” as now
exists or may be amended in the future.

b. If any of the above nondiscrimination covenants are breached, CITY may terminate
this Lease and reenter and repossess the Leased Aircraft Ground Space as if this Lease had
never been made. This provision is not effective until the procedures of 49 CFR Part 21
are followed and completed, including expiration of appeal rights.

c. LESSEE agrees to furnish accommodations and services on a fair and equal basis
to all users and will charge fair, reasonable and equal prices for each item or service.
LESSEE is allowed to make reasonable and nondiscrimiuatory discounts, rebates or similar
price reductions to volume purchasers. If LESSEE does not comply with this provision,
CITY has the right to terminate this T.ease, without liability, and either CITY or the United
States of America may judicially enforce this entire covenant.

d. LESSEE agrees to include this entire covenant in any sublease or lease agreement
by which LESSEE grants any right or privilege to any firm, corporation or person providing
services or accommodations to the public on the Leased Aircraft Ground Space.

Equal Opportunity

LESSEE on behalf of itself and its successors, assigns, sublessees, licensees and any
suborganizations, agrees to undertake an equal opportunity program as required by Title
14. Code of Federal Regulations, Part 152, Subpart E, to ensure that no person shall he
excluded from any employment program or opportunity, nor be denied any service
described, based on race, creed, color, national origin or sex.

CITY to Mitigate Impacts of Subordination

If subordination agreements between CITY and the United States of America result in
LESSEE’s inability to operate as authorized by this Lease, or if LESSEE’s operations
authorized under this Lease are materially affected during a period of subordination, (1)
CITY agrees to make a reasonable adjustment to the terms and conditions of the Lease, as
determined by CITY, in its sole discretion; or (2) upon written request from LESSEE,
CITY will terminate this Lease or extend the term of this Lease for the period of time that
LESSEE’s operation is affected, and no rent shall accrue during any period of non-
operation. LESSEE agrees that any damages claimed during this subordination period will
be limited to the relief granted by CITY, if any, and that CITY will incur no liability for
any losses suffered by LESSEE. '
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18

19

Hangar Keeper’s Insurance

LESSEE agrees to maintain the following insurance at its sole expense, during the entirety
of the time period covered by this Lease: Hangar Keeper’s Insurance sufficient to cover
any aircraft hangared for others. This insurance is subject to the same requirements,
restrictions and penalties in the event of failure to provide or maintain as detailed under the
insurance provision of this Lecase.

Licenses and Certifications

LESSEE agrees that it will not maintain any activities such as a flight school, air charter,
air taxi or grounds school, without the required FAA certifications and licenses. Failure to
comply with this provision constitutes a default and CITY then has the right to terminate
this Lease without liability.

Emplovee Conduct

LESSEE shall be responsible for the conduct of any employee, contractor, agent, invitee,
and guest on the entire Airport, if that employee, contractor, agent, invitee or guest is on
Airport property during any period of employment or in connection with LESSEE’s
operations or activities on the Airport.

Subordination to Montgomery Gibbs Executive Airport Quitclaim Deed

LESSEE agrees that this Lease is subordinate to the provisions of the Montgomery Gibbs
Executive Airport Quitclaim Deed to CITY.

Aircraft Parking

LESSEE shall require that all aircraft under its control be parked only on the Leased
Aircraft Ground Space, except as otherwise provided by the direction of the CITY. Atno
time shall any aircraft, vehicle or other object, including refuse, under LESSEE’s control,
be allowed to obstruct any designated taxiways.

Minority Busincss Policy

If LESSEE receives any federal funds governed by Title 49, Code of Federal Regulations,
Part 23, LESSEE agrees that it and its contractor will ensure that minority business
enterprises have the maximum opportunity to compete for and perform contracts and
subcontracts. LESSEE and LESSEE’s contractors agree not to discriminate on the basis
of race, color, national origin or sex in the award and performance of any Federal
Department of Tratisportation—assisted contracts.
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Provisions to be Included in All Pertinent Documents

LESSEE agrees that it shall insert all of the foregoing provisions in all subleases, contracts
or agreements by which said LESSEE grants a right or privilege to any person, firm or
corporation to render accommodations or services to the public on the Leased Aircraft
Ground Space.
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EXHIBIT C

Federal Register/ Vol 81, No. 115/ Wednesday, June 15, 2016/Rules and Regulations

in this AD to obtain corractive actions from

a manufaclurer, the action must be
accomplished using a method approved by
the Manager, lnteruational Branch, ANM-
118, Transport Airplane Direclorale, FAA; or
the European Aviallon Salely Agency
{EASA); or Suah AB, Saab Aaranautics' FASA
Dostgn Organization Approval (DOAL I
approved by the DOA, the approval must
inchucly the DOA-aatherized sigrature.

(m} Related Informatlion

Refer to Mandatary Continuing
Ainworthingss Information (MCAI) European
Aviation Saluly Agency Ainvorthinass
Direclive 2014-0253. duted November 23,
2014, for rolated information. This MCAL
may be found in the AD dockat on the
Internet at http://www.regulutions gov by
snarching for and locating Docket No. FAA-
2015=7324.

(n) Material Incorporated by Referonce

{1) Tha Dizector of the Foderal Rogister
approved the ncarporation by relerence
{IBR] of the service information listed in this
paragraph under 3 U.S.C. 552(a) and 1L CFR
part 31,

{2) You must use this service information
as applicahle 1o da the aétions required by
this AD, unless this AD specifies otherwisa.

(3} The following service infarmation was
approved for [BR on July 20, 2016.

{i) Saab Service Bulletin 2000-38-011,
dated October 22, 2014.

{it} Raservead.

{4) Tho following service information was
approved for [BR on September 8, 2014 (78
FR 43337, August 5, 2014).

(i) Saab Servico Bulletin 2000-38-010.
dated July 12, 2013.

(ii) Saab Saervice Nowsletter SN 2000-1304,
Ravision 01, dated Septomnbar 10, 2013,
tncluding Atlachment t Enginoaring
Statement to Qperator 2000PB3034134, [ssua
A, dated September 9, 2013,

{3) For snrvica infarmation ideatified in
Lhis AD, contact Saah AB, Saab Aoronautics,
8E-381 88, Linkdping, Sweden; talephone
+46 11 18 5391; fax +48 13 10 4874; amail
saobJ48techsupport@siabgroup.com;
[nternet hitpe//waww.suabgroup.com.

{8) You inay viaw this service informating
at the FAA, Transport Airplare Directorate.
1601 Lind Avenue SW., Rentan, WA, For
information on the availability of this
material at the FAA, call 425-227-1221.

{7) Yau may viow this sarvice information
that is incorparated by reference at the
National Archivos and Records
Administralion (NARA). For information on
the availabtlity of this material at NARA call
202-741-6034, or go to: hiip.//
www.archivas.govifedoral-register/cfr/ibe
locations. him),

Issuad in Rentor. Washinglon, on May J1.
2016
Michael Kaszycki.

Acting Manager, Transport Airplanc
Direelorate, Aireraft Certification Service,

{FR Doc. 2016—13740 Filed G-14=11; B:45 awm;
BILLING COOE 4310-13-P

\

DEPARTMENT OF TRANSPORTATION

Faderal Aviation Administration

14 CFA Chapter |
(Docket Ne. FAA 2014-0453]

e

AGENCY: Federsl Aviation
Administration (FAA), Department af
sportation [DOT).
SUMMARY: This action clarifies the
FAA's pulicy regarding storage of non-
acronautical items in airport fucilities
designated fur aeronazatical use. Under
Federal law, airport operators that have
accapted federal grants and/or those that
have obligations contained in property
daads for proporty transforred under
various Faderal laws such as the
Surptus Property Act generally may use
airport proparty anly for aviation-
related purposes unless otherwisa
approved by the FAA. In some cases,
airparts have allowed non-asronautical
storage of uses in some hangars
intended for aeronautical use, which the
FAA has found to interfere with or
entirely displace acronautical use of the
hangar. At the same time, the FAA
recognizes that storage of some items in
a hangar that is otherwise uscd for
aircraft storage will have no effect on
the acronautical utility of the hangar.
This action also emends the definition
of aeronautical use to include
construction of amateur-built aircralt
and provides additional guidance on
ermissible non-acronautical use of a

Kevin C. Willis, Manager, Airpart
Compliance Division, ACO-100. Federal
Aviation Administration, 800
Independance Avenus SW.,
Washingtoa, DG 20391, telaphone (202}
257-3085; facsimiln: {202) 2674626
ADDRESSES: You can get an electronic
copy of this Policy and all other
doruments in this dacket using the
[nlernet by:

(1) Suarghing the Fedgral
cRulemaking portal (http.//
www fan. goviregulotions/search);

(2) Visiting FAA's Regulations and
Policies Weh page at (http://
www.fua.gov/ragnlutions_policies): ar

(3) Accessing the Government
Printing Office’s Web page at (hitp://
wwviv.gpoaceess. gov/index himi).

You can also got a copy by sending a
request to the Federal Aviation

Administratinn, Office of Airport
Compliance and Managoement Analysis,
800 Independenca Avenue SW.,
Washington, DC 20391, or by calling
(202) 267-3085. Make sure to identify
the docket number, notice number, or
amendment number of this proceeding.

SUPPLEMENTARY INFORMATION:

Autharity for the Policy: This
document is publishad under the
authority described in Title 49 of the
United States Coda, Subtitle V11, part B,
chapter 471, section 47122(a).

Background
Airporl Sponsor Obligations

In July 2014, the FAA issucd a
proposed statement of policy on usc of
airport hangars to clarify compliance
requirements for airport sponsors,
airport managers, airport tonants, state
aviation officfals, and FAA compliance
stafl. (79 Federal Register (TR) 42483,
July 22, 2014).

Alrport sponsors that have accepted
grants under the Airport Improvement
Program (AIP) have agreed to comply
with certain Federal policies included
in each AP grant agreement as sponsaor
assurances. The Afrport and Airway
Improvemant Act of 1982 {AAIA) (Pub.
L. 97-248), es amended and recodified
at 49 United States Codes (U.S.C))
47107{a)(1], and the contractual sponsor
assurances require Lhat the airport
sponsor make the airport avatiabla for
aviation use. Grant Assurance 22,
Econemic Nondiscrimination, requiros
the spansor to make the airport
available on reasonable terms without
unjust discrimination far acranautical
aclivities, including aviation services.
Crant Assurance 19, Operation and
Maintenance, prohibits an afrpert
sponsor from causing ur permitting any
activity that would interfere with use of
airpurt pruperty for alrport purposes. In
somae cases, sponsars who have received
property transfers through surplus
property and nonsurplus property
agreemonts have similar {edorat
obligations.

The sponsor may designate some
areas of the airport for non-aviation

use,! with FAA approval, but
serongutica! factlities of Lthe afrport
must be dedicated to usa for aviation
purposes. Limiting use of acronautical
facilities to acronautical purposes
ensures that airport fucilities are
available to meet aviation demand at the
airport. Aviation teuants and aircraft
owners should not be displaced by nou-

—_———

$ The termas “nonsavidion™ ard “non-
aerenawtical” are used intarchangeably in this
Nuotice
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aviation commercial uses that could be
conducted off airport property.

1t Is the lengstanding policy of the
FAA that airport property be available
for aeronautical use and not be available
for non-agrongutical purposes unless
that non-aeronaittical use is approved
by the FAA, Uss of a designated
aeronautical facility for a non-
asranautical purpose, €ven on a ,
temporary basis, requires FAA approval.
See FAA Order 5180.6B, Airport
Compliance Manug], paregraph 22.8,
September 30, 2008. The identification
of non-aeronautical use 6f seronautical .
areas receives spacial attention in FAA
airport land use compliance
inspections, Ses Order 5190.6B,
paragraphs 21.6[f}(5). .

Areas of tho airport designated for
* non-aeronautical use must be shown on

an alrpori’s Alrport Layout Plan {ALP).
The AAIA, at 40 U.5.C. 47107(a)(16),
requires that AIP grant agreements
include an asairance by the sponsar to
meintain an ALP in a manner prescribed
by the FAA. Sponsor assurance 29, -
Airport Layout Plan, implements
§47107(a)(18) and provides that an ALP
must designate non-aviation areas of the
airpert, The sponsor may not allow an
alteration of the airport in a manner
inconsistent with the ALP nless
approved by the FAA. See Order
5190.6B, paragraph 7.18, and Advisory
Circular 150/5070-68, Airport Master
Plang, Chapter 10. '

Clearly identifying non-seronautical
facilities not only keeps aeronautical
facilities availeble for aviation use, but
also assures that the airport sponsor

" receives at Jeast Fair Market Valye -
(FMV) revenue from non-aviation uses
of the airport. The AAIA requires that
airport revenues be used for airport
purposés, and that the airport maintain
a fee structure that mekeés the airport as
self-sustaining as possible. 49 U.S.C.
47107(a)(13)(A) and (b){1), The FAA and
the Department of Transportatiori Office
of the Inspector General have
interpretad these statutory provisions to
require that nan-aviation activities on
an airport be charged a fair market rate
for use of airport facilities rather than
the aeronautical sate. Ses FAA Policies

- and Procedures Concerning the Use of

Airport Revenus, (64 FR 7606, 7721,

February 16, 1999) (FAA Revenue Use

Palicy).

If an alrport tenant pays an
asronautical rate for a hangar-and then
uses the hangar for a non-seronautical
purpose, the tenant may be paying a
below-market rate in violation of the
spensor’s-obligation for a self-sustaining
rate structure and FAA's Revenue Uss
Policy, Confining non-aeronautical
activity to designated non-aviation areas

of the airport helps to ensure that the
non-deronautical use of airport property

. is monitored and allows the airport

spansor to clearly identify non-
aercnautical fair market value lease
rates, in order to meet their federal
cbligations. Identifying non-
asronantica) uses and charging
appropriate rates for these uses prevents
the sponsor from subsidizing non-
aviation activities with aviation
rovoenues,

FAA Ovarsight

A sponsor's Grant Assurance
obligations require that its aeronautical
facilities be used or be available for use
for eeronautical activities, If the

resence of non-asronautica) ifems in a

1angar does not interfore with these
abligations, then the FAA will generally
not consider the presance of thase ltems
to constitute a viclation of the sponsor’s
obligatioris. When an airport has unused
hangars and low aviation demand, a
sponscr can request the FAA approval
for interim non-gercnautical use ofa
hatigars, until demand exists for those
hangars for an asronautical purposs,
Aerorieutical use must take priority end
be nécommodated over non-aeronautical
use, even if the rental rate would be
higher for the non-aeronautical use. The
sponsor is required to charge a fair
merket comuniercial rental rate for any
hangar rental or use for nox-
aeronautical purposes, (54 FR 7721). .

The FAA conducts land use
inspections at 18 selscted airports each
year, at least two in each of the nine
FAA regions. Sea Order 5190.6B,
paragraph 21,1. The inspection includes
consideration of whether the airport
sponsor s using designated aeronautical
areas of the airport exclusively for
seronautical purposes, unless otherwise
approved by the FAA. See Order
5190.6B, paragraph 21.6.

The Notice of Propossd Policy

In July 2014, the FAA issued a notice
of gros)OSed pollcy on use of hangars
and related facilities at federally
obligated airports, to provide a clear and
stenderdized guide for airport spansors
and FAA compliance staff, (79 FR -
42483, July 22, 2014). The FAA received
more than 2,400 comments on the
proposed policy statement, the majority
from persons who have built or are in
the pracess of building an amateur-built
aircraft. The FAA also received
compments from sircraft owners, tenants
and owners of hangars, and airport
operators. The Aircraft Owners and
Pilots Assaciation [AOPA) and the
Experimental Aircraft Association
(EAA) also provided comments on
behalf of their membership. Most of the

federally obligated at

' comments objected Lo soma aspact the

praposed policy stetement. Comments
objscting to the proposal tended to fall
into two general catepories:

» The %AA should not regulate the
use of hangars at all, especially if the

: hang‘%:his privately owned.

. ile the FAA should have a
policy limiting use of hangars on
orts ta aviation
uses, the proposed policy is too
restrictive in defining what activities

. sHould be allowed.

Discussion of Comments and Final
Policy .
The following summaery of comments
reflects the major issues raised and does
nol restats each comiment recelved. The
FAA considerad all comments recefved
even if not specifically identified and
responded to 1n this notice. The FAA
discusses revisions to the policy based
on comments raceived. In addition, the
FAA will post frequently asked
Questions and Answeis regarding the

- Hangar Use Policy on www.faa.gov/

airport compliance. Thess Questions
an?Ans'wers will he periodically
updated until FAA Order 5190.6B is
revised fo reflact the chdhges in this

notice. : '
1. Commerit: Commenters stated that.

the FAA should defer to Jocal
government.and leave all regulation of
hangar use to the airport operator.

Response: The FAA has a confract
with the sponsor of an obligated eirport,
sither through AIP grant agreements or
8 surplus property deed, to limit the uss
of airport property to certain aviation
purposes. Each sponser of an obligated
airport has agreed to these terms. The
FAA relies on each airport sponsor to
comaply with ts obligations under this
contract. Td maintain a standardized
national airport systam and
standardized practices in:each of the
FAA’s nine regional offices, the agency
issues guidance on its Interpretation of
the requirements of the AIP and lus
property agréements. It falls to the Jocal
afrpor! sponsar to implement these
requirements. The FAA allows aizport
sponsors some flexibility to adapt
compliance to local conditions et each
airport.

awever, sqme airpott sponsors have

adopted hangar use practices that led to
airport users to complain tothe FAA.
Some airport users have tomplained
that sponsors are too restrictive, and fail
to allow reasonable aviation-related uses
of alrport hangars. More cominonly,
aircraft owners have complained that
hangar facilities are not available for
aircraft storage because airport sponsors
have allowed the use of hangars for
purposes that are unrelated to eviation,
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such as operating a non-aviation
business or stofing multiple vehicles. By
issuing the July 2014 notice, the FAA
intended to resolve both kinds of
complaints by providing guidance on
appropriate management of hangar use.
The agency continues to believe that
FAA policy guidanca i¢ appropriate and
necessary to praservs reasonable access
to aercnautical facilities on faderally
obligated aitports, Howsver, the final
policy has been revised in responsa to
cornmsnts received on the propasal.

2. Comment: Commenters, including
AOPA, stated that the FAA lacks the
authotity fo regulate the use of privately
owned hangars. ‘

Response: Tho FAA hds & statutory
obligetion to assure that facilitles on
aeronautically designated land at
faderally obligated airports are
réasonably available for aviation use.
Designated aeronautical land on a
federally obligated afrport is a necessary

art of a national system of aviation

acilities. Land deslgnated for
asroneutical use offers access to the
local alrfield taxiway and runway
system. Lend dasignated for
aeronautical uge s also subject to
certain conditions, including FAA

olicies concerning rates and charges
gncludlng rental retes) which were
designed to preserve accass for
asronautical users and to support
aeronautical uses, A persor who leasas
seronautical Jand on the airporl to build
& hangar accepts conditions that come
with that land in return for the special
benefits of the location, The fact that the
tenant pays the sponsor for use of the
hangar or the land does not affect the
dgreement betweean the FAA and the
sponsar that the land be used for
aeronautical purposes. {In fact, most
hangair owners do not have fee
ownership of the property; typically
airport structures révert to ownership of
the alrporl sponsor upon eXpiration of
the lease term). An airport sponsor may
choose to apply diffarent rules to
hengars awned by the sponsor then jt
does to privitely constructed hangars,
but the obligations of the sponsor Grant
Assurances and therefore the basic
policids on aeronautical use stated in
this ndtice, will apply o boih,

3. Comment: Commenters believe that
a policy applying the same rules to all
kinds of aerondutical structures, and to
privately ovimed hangars as well as
spensor-owned hangars, is foo general,
The policy should acknowledge the
differences between categories of airport

facilities,

Response: A number of commenters
thougﬁt that rules for use of privately
constructed and owned hangars should
bs less restrictive than rules for hangars

leased from the eirport sponsor. The
Leesburg Airpart Commission
commented that there are different
kinds of structures on tha airport, with
variations in rental and ownership
interests, and that the FAA’s policy
should reflect thosa differences. The
FAA acknowledges that cwnership or
lease rights and the uses mede of
various aaronautical facilities at alrports
will vary. The agency expects that
airport sponsors’ agreements with
tenants would reflect those differences.
The form of property interest, be ita
leasekold ar ownership of a hangar,
does not affect the obligations of the
airport sponsor under the Grant

* Assurances, All Facilitles on designated

aeronautical land on an cbligated
airport are subject to the requiremeant
that the facilitias be available for
aeronautical use.

4. Comment: Commenters agree that
hangars should be used to store aircraft
and not for non-aviation uses, but, they
argue the proposed policy is too
restrictive on the storage of non-aviation
related jtems in a hangar along with an
aircraft. A hangar with an eircraft in it
stiil has a large amount of room for
storage and other incidental uses, and
that space can be used with no adverse
effect on the use and siorage of the
alreraft.

Response: In responsa to the
comments, the final policy deletes the
critoria of “incidental” or “‘de minimis"
use and simply requires that non-
aviation storage in a hangar not interfere
with movement of aircraft in or out of
the hangar, or impade access to other
aeronautical contents of the hangar. The
policy lists specific conditions that
would be considered to interfere with
aeronautical use. Stored non-
seronautical items would be considered
to interfere with aviation use if they:

O Impede the movement of the
aircraft {n and out of the hangar;

O Displace the aeronautical contents
of the hangar. (A vehicle parked at the
hangar while the vehicle owner is using
the aircraft will net be considered to
displace the aircraft);

O Impede acgess lo aircraft or other
scronautical contents of the hangar;

O Are used for the conduct of a non-
aeroneautical business or municipal
agenay function from the hangar
{including storage of inveniory); or

© Are stored in violation of airport
rulos end regulations, lease provisions,
building codes or local erdinances.

Note: Storage of cquipment nasociated
with an asronautical activity (e.g.,
skydiving, ballooning, gliding} would be
considered an aeronautical use of &
hengar.

5. Comment: Commentars stated the
policy should apply different rules ta
situations where there is no aviation
demand for hangars, ejpecially when
hangars ate vacant and producing no
incame for the sponsor.

Responss: At some airparts, at some
times, there will be more hangar

- capacity than needed to meet

aeronautical demand, and as a result
there will be vacant hangars, The FAA
agress that in such casea it is preferable
to make use of the hangars to generate
revenue for the ajrport, as long as the
hangar cepecity can be recovered on
reletively short notice for aeronautical,
use when needed. See Order 5190.6B,
paragraph 22,8. The fingl policy adopts
a provision modeled on a leasing policy
cof the Los Angeles County Airport.
Commission, which allows month-to-
manth leases of vacant hangars for any
purpase unlil a request for aeronautical
use is received, The final palicy requires
that a sponsor request FAA apl?mval
before implementing a similar leasing
lan; v
P » The nirport sponsor may request
FAA approval of a Jeasing plan for the
lease of vacant hangars for non-
aercnautical use on a month-to-month
basis.

" @ The plan may be implemented only
when there is no current aviation
demand for the vacant hangars.

» Loases must require the non-
aeronautical tenant to vacate the hangar
on 30 days’ notice, to allow eeronautical
use when a request is received,

¢ Once the plan is approved, the
sponsor may lease vacant hangars on a
30 days' notice without further FAA
approval,

he agency believes this will allow
airports to cbtain some financial banefit
from vecant hangars no, while allowing
the hangars to be quickly returned to
acronautical use when needed. FAA
pre-approval of a month-to-month
leasing plan will minimize the burden
on airport sponsors and FAA staff since
it is consistent with existing Interim use
guidance. :

6. Cormment: Commenter indicates
that the terims *'incidental use” and
“insignificant amount of space” are too
vague and restrictive.

Respanse: The FAA has not uised
these teims in the final policy. Instead,
the policy lists specific prohibited
conditions that would be considersd to

- interfere with seronautical use ofa

hangar.

7. Comment: Commenter states Glider
opcrations require atorage of itoms at

e airgart other than aircraft, such as
tow vehicles and towing equipment.
This should be an approved use of
hangars.
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Response: Tow bars and glider tow
equipment have been added to the list
of examples of asronautical equipment.
Whether a vehicle is dedicated to use
for glidar towing Is a particular fact that
can ba determined by tha airport
spongor in sach case. Othorwise the
Esnoral rules for parking a vehiclein a

angar would agply.

8. Comment: Commenter states il
should be clear thot it is acceptable to
park a vehicle in the hangar while the
aireraft is out of the han%ar being used.

Response: Tha final policy states that
a vehicle parked in the hangar, whils
the vehicls owner is using the aircraft
will not be considered to displace the
aircraft, and therefore is not prohibited.

9. Comment: Commenters, inclading
Experimental Aircraft Association
{EAA], stated that aviation museums
and non-profit erganizations that
promote aviation should not be
excluded from hangars.

Response: Aviation museums and
other non-profit aviation-related
organizations may have access to airport
property at less than fair markat cent,
under saction VILE of tha FAA Policy
and Procedures Concerning the Use of
Alrpoct Ravenue. (64 FR 7710, February
16, 1999). However, thers is no special
reason foe such activitias to displace
aircraft owners seeking hangar space for’
storage of oYerau'ng aircraft, unless the
activity itself involves use and storage of
gircraft. Accordingly, aviation museums
and non-profit organizations will
continue to have tha same access to
vacant hangar space as aother activities
that do not actually cequire a hangur for
aviation use, that is, whon there is no
aviation demand (aircraft storage) far
those hangars and subject to the
discretion of the airpert aperator.

10. Comment: Commenters suggest
that the policy should allow a ‘grace
period’ ]gr maintaining possession of an
emply hangar for a reasonable time
from the sale of an aircraft to the
purchase or lease of a new aircraft to be
stored in the hangar.

Response: The FAA assumes that
airport lease terms would includs
ceasonasle accommodation for this
purpose and cther reasons a hangar
might be empty for some period of time,
inchuding the aitcraft being in use or at
anather location for maintenance. The
roasans for temperary hangar vacancy
and appropriats “grace periods™ for
various evants depend or loca! needs
and lease policies, and the FAA has not
included any special provision for grace
periods in the final policy.

1. Comment: Commenters beliave
that the poliey should allow some
leisurs spacss in a hangar. such as a
loungs or seating area and kitchen, in

recognitian of Lhe time many aircraft
owners spend al the airport, and the

" benefils of an girport community.

Response: The final palicy does not
includa any special provision for loungs
areas or kitchens, either specifically
permitting or probibiting these areas.
The policy requires only that any non-
aviation related itams in a hangar not
interfere in any way with the primary
use of the hangar for aircraft storage and
movement. The airport sponsor is
expected to have lease provisions and
regulations in place to assure that items
located in hangars do not interfere with
this primary purpose.

12. Comment: Commenters, including
EAA, stated that all construction of an
aircraft should be considered
aeronautical for the purpase of hangor
use, because building an aircraft is an
inherently aeronqutical activity. The
policy should at least allow for use of
a hangar at ¢ much earlier stage of
construction than F[Fm:l assembly.

Response: The FAA has consistently
held that the aeed for an airpoct hangar
in manufacturing or building aircralt
arises at the ltime the components of the
alrcraft are assembled into a completed
aircrafl. Prior to that stage, components
can be assembled off-airport in smaller
spaces. This determination has been
apgliad to both commercial aircraft
manufacturing as well as homebuilding
of experimaental aircraft.

A large majority of the inore than
2,400 public comments received cn the
notice argued that aircraft construction
at any stage is an asronautical activity.
The FAA recognizes that the
construction of amateur-built aircraflt
differs from lacge-scale, commercial
aircraft manufacturing. It may be more
difficult for those constructing amataur-
built or kit-built aircraft to fiad
aliernative space for construction or a
maans to ultimately transport completed
lazge aircraft components to the airport
for final assembly, and ultimately for
accass to taxiways fur operation.

Commenters statad that in many cases
an airport hangar may be the only viabla
lecation for amateur-buiit or kit-built
aircrafi construction. Also, as noted in
tha july 2014 notice, many airports have
vacant hangars where a lease for
cunstruction of an aircraft, even for
savery] years, would not prevent owners
of operating aircraft from having access
to hangar storage.

Accordingly, the FAA will consider
the construction of amateur-built or kit-

Airpurt spunsors must provide
roasorable access to this class of users,
subject to local ordinances and building
codes. Reasonable access applies to
currently available facilities; there is o

raquirement for sponsors to construct
special facilities or to upgrade existing
facilities for atrcraft construction use.

Airport sponsors are urgad to consider
the appropriate safety measures to
accommodate aircraft construction.
Alrpart sponsors leasing a vacant hangar
for aircraft construction also are urge
lo Incorporute prograss benchmarks in
tha lease Lo ensura the tonstruction
project proceeds to completion in a
reasonable time. The FAA's palicy with
rospect to commercial aircraft
manufacturing remains unchanged.

13. Comment: Commentler suggests
that the time that an inoperable aircraft
can be stored in a hangar should be
clarified, because repairs can somelimes
involve periods of inactivily.

Response: The term " oparational
aircraft” in the final policy does nat
necessarily mean an aircraft fueled and
rzady to fly. All operating aircraft
experience downtime for mainterance
and repair, and for other routine and
exceptional reasons. The fina! policy
does not include an arbitrary time

etiod bayond which an aircrall is no
onger considared oparational. An
airport operator should be abls to
detarmine whathar a particular aircraft
{s likely to become operational in a
reasonable tima or not, and incerporats
provisions in the hangar tease to
provida for cithor possibility.

14. Comment: Commenter suggasts
that the FAA should limit usa of
hangurs on an abh‘futed airport as
proposed in the fuly 2014 notice.
Airport sponsors frequently allow non-
aeronautical use of hangars now,
denying the ovailability of hangur spece
to gircraft owners.

Response: Soms commeanters
supportad the ralatively strict policies
in the July 2014 notice, citing their
experience with being denied access to
hangars that were being used for nop-
aviation purposes. The FAA believes
that the final policy adopted will allow
hangar tenants greater flexibility than
the proposed policy in the use of their
hangars, but only ta the extent that theré
is ro impact on the primary purpose of
the hangar. The intent of the Enal policy
is to minimize the regulatory burden on
hangar tenants end to simplify
enforcement cesponsibilities tor airport
sponsors and tha FAA, but only as is
consistant with tho statutery
requirnments for usa of federally

obligated airport pragerty.
built aiecraft as an aeronautical acrivity. £F SR

1 accordance with the above, the
FAA is adopting the following pclicy
statement on use of hazngars at fedrally
voligated airperts:
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Usa of Agronautical Land aﬁd Facilities

Apphicability

This ppllcy'ap(plius to all afccralt
storage areas or facilitias on a federally
abligated airport unless dosignated for
nun-ueronautical usa on an approved
Alrport Layout Plun or otherwise
approved for non-aviation use by the
FAA. This policy generally refers to the
use of hangars.since they ara the typo
of deronautical factlity most ofien
fnvolved in lssues of non-aviation use,
but the policy also applies o other
structures on groas ol an alrport
designatad for aeronaulical use. This
Eolicy applies to all users of aircraft

angars, Including sirport sponsors,
municipalitias, and nlgar public
entities; regardless of whather & user is
an owner or lessee of the hangar.

L General

The intent of this palicy Is to ensure
that thy fedurul investment in fadarally
obligatad alrports is protected by
mak%ug aeronautical facilities available
to aeranautical usery, and by ensuring
that afrport sponsors recelve fair markot
value for uae of airpart property for nan-
aeranautical purposes. The policy
implemants sevoral Granl Assurances,
including Grant Assuranca 5, Presarving
Rights and Powers; Grant Assurance 22,
Econemic Nondiscrimination; Grant
Assurance 24, Fee ond Renlal Structure;
and Grant Assurance 25, Afrport
Revenues.
II, Stanrdards for Aeranautical Use of
Hangars :

& Hangars luzaled on airport property
must ba used for an aeronavtica
purpase, or big available for use for an

aoronautical purpose, unless otherwise |

approved by the FAA Office of Airports
83 described in Section I,

b. Aaronautical usos for hangars
include:

1. Storage of activa alrcraft,

2. Final assembly of aircraft undar
construction. ’

3. Non-commarcial canstryction of
amatsur-built ar kit-built alrcraft.

4. Maintenance, repair, or
refurbishment of alrcraft, but not the
indefinite storags of nonaperational
afreraft. '

5, Storage of pireraft handling
eqiipment, 6.g., towbars, glider tow
equipmenl, workhenchas, and tools and
matarials used in the gervicing,
maintenance, rapair or outfitting of
aircraft, B

¢. Provided the hangar is useq
primartly for aerenautical purposes, an
alrport sponsor may permilt non-
aeronautical items to be stored in
hangars provided the itams de not

Intar{ora with the aaronaulical use of tha

angar.
d.8 Whilo 3?_onsors may adopt mora
rastrictive rules for use of hangars, the
FAA will gongrally not censider {tums
to {nterfary with the asronautical use of
the hangar unless the ftems: .~

1, Impede the movemant of tha
aircraft in and out of the hangar or |
Impeda access ta aizcraft or other
sioronautical contents of the hangar.

2. Displacs the aeronautical contants
of the hangar. A vahicle parked at the
hangar while tha vehicle owner is using
the atrcrall will not be considered Lo
displaca tho aizcralt,

3. Impeda access to aircraft or other
astonautical conténts of the hangar,

4, Ara usad for the conduct of a non-
asronauticst business or municipal
agoncy functlon from the hangar
(including st_praFe of invento?v].

5. Are stored in violution of alvport
rules and regulations, luase provisions,
building codus or local ordinances.

o. Hangars may not be used as a
residencs, with a limited exception for

. sponsors providing an on-afrport

residence for a full-time afrport
managet, watchiman, or afzport \
operations staff for remotely located
atrports. The FAA differantiates
bhatween a typical pilot resting facility cr
aircrew quarters versus a hangar
rasldonce or hangar homa. The former
are designed to be used for avernight
and/or resting periods for aircrew, end
not 0 a parmanent or even temparary
residenee. See FAA Ordor 5190.6B
para%r:ph 20.5(b) .

f. This palicy applies regardless of
whether the hangar oicupant leases the
bangar from the alrport sponser or
dewvalaper, or tho hangar occupant
constructed the hangar at the ugeupant's
own oxpanse while holding & ground
lease. When land desiguated for
aecronautical wse is made availzhle for
constnrction of hangars, the hangars
buill on the lwid urs subject to tie
sponsor's obligations to use seronautical
facilitios for anronautical use.

III. Appraoval for Non-Aercnantical Use
of Hangars

A sponsar will be tongidered te have
FAA approval for non-asronautical use .
of a hangar in each of the following
cases:

a. FAA advance approval of an
Interim usa: Where hangars arq
unoccupied and there is no current
aviation demand for hangar space, the
airport sponsor may request tgnl FAA
Offtce of Alrports approve an interim
use of a hangar for non-geronautical
purpasas for a pertod of 3 lo 5 yrars.
The FAA will review the request in
accordance with Order 5100.88

paragraph 22.6, Interim laases of unusad
hangars ran ganerate revenus for tho
alrport and prevent deterioration of
facilities. Approved interim or
concurrent revenue-production uses
must nol Interforg with safe and -
efficiont airport aperations and sponsors

- shonld only sgree to tanse lerms that

allow the hangars to be recovered on a
30 days' notice for acronautical
purposes. In cach of tha above cases, the
airport sponsor 15 required to chargs
non-goronautical fair market rental faes
for the non-seronautical use of afrport
property, even on an interim bhasis. (64
PR 7721).

b. FAA approval of a month-te-manth
leasing plan: An airporl sponsor may
obtain advence wtittan approval month-
to-month leasing plan for nan-
asronautical use pf vacant facilities from
the local FAA Office of Airports. Whan
there is no current aviation demand for
vacant hangars, the airport sponsor moy

" roquast FAA epprovel of a leasing plan

for the lease of vacant hangars for non-
aeronautical use on a nonth-tg-month
basis. The plan must provide for laases
that include an enforceable provisian
that tho tensnt will vacate the hangar on
& 30-dey notive. Once the plan is
approved, the sponsor may lease vacant
hangars on a 30-day notice basis
without further FAA approval. If the
alrport sponsar racelves a raquest for
asronautical use of the hangar and no
uther suitsble hangar space is avallable,
the sionsor will notify the month-to-
month tenant that it must vacate.

A spunsor’s requast for appruval of an
interim use or 8 month-to-month lessing
plan should include or provide for {1}
an invantory of aaronautical and non- .
aoronautical land/uses, {2} infarmation
on vacancy rates; (3) the sponsor's
procadures for accapting new raquests
for aeronautical use; and (4) assurance
that facilltfes can be returmsd to
aeronautical use when there is renewed
asronaulical demand for hangar spaca.
In each of the above cases, the afrport
sponaor is requirad to charge non-
sgronautical fatr markat rantal fees for
tho non-aeronautical use of alvport
property, even on an faterfm basis. {64
FR 7721).

.. Other cuses: Advance written
releasa by the FAA for all other non-
asronaudiical uses of designated
aeronautical faclities. Any othar nen-
asronaulical use of a des{gnated
acrenantical facility or parcal of afrpozt
land requirtes advanca written approval
from Lhe FAA Office of Alrporls in
aceordance with Order 5180.68 chapter
22.
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iv. Usu-ufHa.ngnrs for Construction of
an Afrcraft

Non-commercial construction of
amatgur-built or kit-bullt aircraft is
constdered an aeronautical activily. As
with any aeronautical aclivily, an
airport sponsor may loase or approve
the lease of hangar space far thls activity
without FAA approval. Airport spansors
are not raquired to canstruct spacial
facilfties or upgrade existing facilities
for construction activities. Ajrpart
sponsurs gre urged to consider the

- appropriate safely measures to
accommodate these users,

Afrport spensors also should consider
incerporating construction progress
targets in the lease to ensure that the
Langar wili bo used for final assembly
and storags of an operalional afrcrak
within a reasonable term giter project
start. S

V. No Right to Non-Aeronantical Use

In the context of enforcement of the
Grant Assurancos, this policy allows
soma [neidental storaga of non-
aeronautical [tams in hangars that de
not intarfors with agronautical use.
However, the policy nelthor creatas nor
constltutes a tight to store non-
agronautical items In hangars. Alrport
sponsors may restrict or prohibit storags
of non-asronautical items. Sponsors
should consider factors such aa
omurgency access, fire codes, security,
ingurance, and the impact of vohicular
traffic on their surface areas when
enacting rules tegarding hangar storage.
[n some gasss, permitting certain
Incidental non-aeronautical items tn
hangars could inhihit the sponsor’s
ability to meet obligations associated
with Grant Assurance 19, Operations
and Maintenance, To avoid clalms of
discrimination, s'pansors should impose
cansistont rules for incidental storage in
all similar facilities at the aicporl.
Sponsors should ensure that taxiways
and runways are not usad for tho
vehiculsr transport of such {tems to or
from the hangars.

VI. Spensor Compliance Actions

u. It is pxpected that aeronautical
factlities on an strport will be availahle
and usod for aéronautical purposes in
the normal course of airport businass,
ond that non-acronautical usas will be
tho exception. .

h. Sponsors should have a program to
routinely monitor use of hangars and
take mensures ta ellminate and provent
unapproved non-geronautical use of
hangars.

¢. Sponsors should ensure that langth
of time on a waiting list of those tn necd
of a hangar for aircraft storage is
minimizad.

d. Sponsors should alse consider
including a provision in airpart laases,
{ncluding aeromautical [zuses, to adjust
rantal rates toe FMV for any non-
incidental non-serenautical use of the
leased Eacilities. In other words, tFa
tenant uses 8 hangar for a non-~
aeronautical purpose fn violation of this
palicy, the rontal paymonts due to the
sponsur wauld automatically Incrense to
a FMV level. ‘

e. FAA personnel conducting a land
uss or compliance inspection of an
alrport may request a capy of the
sponsor’s hanger use program end
evidenge that the sponsor has limitad

'ha_l;ﬁars to aeronautical uso.

o FAA may disapprova an AIP
grant for hangar construction if thora are
uxisting hangurs at the airport being
used for non:aeronautical purposes.

Issuod in Washington, DC, on the 9th of
june 2016.
Robin XK. Hunt,
Acting Director, Offica of Airport Campliunce
and Manggement Analysis. .
IFR Doc, 2018-14133 Filed 6-14-16; 8:45 am)
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 680, 801, and 80%
[Docket Mo, FOA-2013-N=-{125)
RIN 0810-AG74

Use of Symbols in Labeling

AGENGY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration {FDA or the Agency) {s
issuing this final rule revising its
medlcal device and certain hiocloglical
product labeling regulatiéns to
explicitly allow for the aptienal
Inclusion of graphical representations of
information, or symbels, in labeling
{including labels) without adjacent
sxplanatory taxt (rofen-ed,tu in this
document as *‘stand-alona symbols”} if
certain requirements are mot, Tha Final
rilo also spocifics thal the wan of
symbiols, azcompanied by adjacent
explanalary text continuas to ho
permiltad, FDA is also ravising its
prescription device labeling rogulattons
to allow the use af the symbal gtatement
"Rx only” or "B ouly" it the lubeling
for prescription devices.

DATES: This rule {s offoctive Septembor
13, 2016.

FOR FURTHER INFORMATION CONTACT: For
informatian concarning the fina! rule os
It relotas to devices reguluted by the
Genter for Davices urid Radiofagical
Hedlth (GDAH): Antainette (Tosla)
Hazlatt, Conter for Davicas and
Radinlogical Haallh, Foed and Drug
Administration, Bldg. 66, Rm. 5424,
10803 New Humpshire Ave., Silver
Spring, MD 20893~-0002, 301-788-61189,
email: Tosio. Hazigtt@[do.hhs.gov.

For informetion concarning the final
rula ds it ralates to devicas regulated by
the Center for Biologics Evaluation'and
Rgsaarch: Stephen Riplay, Center for
Biologics Evaluation and Research,
Foog and Drug Admintstration, 10803
Naw Hampshire Avc., Bldg. 71, Rm.
7301, Silver Spring, MD 20093-0002,
240-402-7011. W
SUPPLEMENTARY INFORMATION:

Exocutive Surumary

Purpose of the Regulatory Actien

The final rule sxplicitly permits the
uys of symbols in medical device
Inbaling without adjacent explanatory
text {f certain requirements are mot. The
medicul device industry has requestad
the ubility to use stand-alone symbols
on domaestic dovica labeting, conslstent
with thoir current use on devices
manulactured for European and ather
furelgn rmarkets. The Bnal rule secks to
harmonize the U.S. device labeling
requirements for symbols with
intarnational regulatory requirements,
such as the Medical Device Directive
93/42/EEC of the European Union (EU)
{the European Medical Davice Directive)
and global adoption of International
Elsgtrotechnical Commission (IEC}
standard 15C 60417 and International
Organfzation far Standardization (130)
standard 150 7000--DB that govern the
use of device symbols in numerous
foretgn markats.

Summary of theé Mujor Provisions of tha
Regulatory Action in Question

FDA has ganerally {nterpreted
axisting ragulations nat to allow the use
of symbols in medical device labeting,
axcopt with sdjacent English-language
explanatory text and/or on tn vitre
diajmostic (VD) devices intonded for
professional use, Under the final rule,
symbols established In # standard
developed by & standards developmont
organizalion (SDQ) may bo used in
medical devita lahaling withaul
adfacant oxplanatory taxt sy long as: (1)
Tha slandard Is rocognizad by FDA
under it authority under section 514({c)
of the Federal Food, Drug, and Cosmetic
Act [FD&C Act) (21 U.S.C. 360d(c}) and
the symbol is used according to tha
spatifications for use of the symbol sat



Date of Notice: June 14, 2017

NOTICE OF RIGHT TO APPEAL
ENVIRONMENTAL DETERMINATION

PLANNING DEPARTMENT

PROJECT NAME/NUMBER: 15 Year Flat-Rate Ground Leases for Flattop-Marigold Tenants at
Montgomery-Gibbs Executive Airport.

COMMUNITY PLAN AREA: Kearny Mesa

COUNCIL DISTRICT: 6
LOCATION: Montgomery-Gibbs Executive Airport within the Flattop and Marigold areas

PROJECT DESCRIPTION: Authorize Mayor or designee to enter into 15-year flat-rate ground
leases with up to ninety-nine(99) month-to-month tiedown tenants at Montgomery-Gibbs
Executive Airport within the Flattop Marigold area. Tenants are single tenant users who own
their own hangars and are existing on site and the tenants are leasing a small parcel of land. The
only allowed use is for storage of their aircraft and no businesses are allowed. Minor
improvements will be allowed for squaring off the hangar or to level the floor.

ENTITY CONSIDERING PROJECT APPROVAL: City of San Diego

ENVIRONMENTAL DETERMINATION: Categorically Exempt from CEQA pursuant to CEQA
Guidelines Section 15301 [Exdsting Facilities] and Section 15302 {Replacement or Reconstruction).

ENTITY MAKING ENVIRONMENTAL DETERMINATION: City of San Diego Mayor-Appointed
Designee.

STATEMENT SUPPORTING REASON FOR ENVIRONMENTAL DETERMINATION:

The City of San Diego conducted an environmental review and determined the project is exempt
from CEQA pursuant to State CEQA Guidelines Section 15301 (Existing Facilities) which allows for
the operation, repair, maintenance, permitting, leasing, licensing or minor alterations of existing
public or private structures or facilities involving negligible or no expansion of use; Secticn 15302
(Replacement or Reconstruction) which allows replacement or reconstruction of existing
structure and facilities where the new structurc will be located on the same site as the structure
replaced and will have substantially the same purpose and capacity as the structure replaced; and
the project does not trigger any of the exceptions to the exemptions listed in CEQA Guidelines

§15300.2.



CITY CONTACT: Debbie S. Shauger

MAILING ADDRESS: 3750 John J. Montgomery Drive
San Diago, CA 92123
PHONE NUMBER: (858) 573-1448

On june 14, 2017, the City of San Diego made the above-referanced environmental determination

pursuant to the California Environmental Quality Act (CEQA). This determination is appealable
to the City Council. If you have any questions about this determination, contact the City Contact

listed above.

Applications to appeal CEQA detarmination to the City Council must be filed in the office of the
City Clerk within 10 business days from the date of the posting of this Notice (June 28, 2017).
The appeal application can be obtainad from the City Clerk, 202 'C' Street, Second Floor, San

Diego, CA 92101.

This information will be made available in alternative formats upon request.
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S@ Planning

5/22/2020

Attachment B

Environmental Elena Pascual (EPascual@sandiedo.qov)

Planner

. ‘This activity is categorically exempt from CEQA pursuant to
gg;’;:;"m’":t:‘:ﬁ' CEQA Guidelines Section 15301 (Existing Facilities) and
Section 15302 (Replacement or Reconstruction).

Date NORA Posted 06/14/12017
Date NORA Removed | 06/29/2017
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DATE OF FINAL PASSAGE ___JjN 06 2017

RESOLUTION NUMBER R-

A RESOLUTION OF THE COUNCIL OF THE CITY OF ~
SAN DIEGO AUTHORIZING THE MAYOR, OR HIS
DESIGNEE, TO UTILIZE THAT CERTAIN AUTHORIZED
FLAT RATE GROUND LEASE TEMPLATE WHEN

- ENTERING INTO LEASES BETWEEN THE CITY OF SAN
DIEGO AND UP TO NINETY-NINE (99) CURRENT TIE-
DOWN AND HANGAR TENANTS LOCATED WITHIN THE
FLATTOP-MARIGOLD AREAS OF THE MONTGOMERY-
GIBBS EXECUTIVE AIRPORT.

WHEREAS, the City of San Diego (City) operates two general aviation airports,
Montgomery—Gibbs Executive Airport and Brown Field Airport (Airports), as 2 user-funded
enterprise system, receiving no General Fund subsidy; and |

WPEREAS, Federal Aviation Adnﬁniétration (FAA) Grant Assurances leigate the City
to meintain a fair and reasonable fee and rental structure for the facilities and services at the
Airports and require that all revenue generated by the Airports be used for operating the Airports
in order to'make the Airports as self-sustai_ning as possible; and -

WHEREAS, w1thm Montgomery-Gibbs Executive Airport, the City operates: (1) the
Flattop East and Flattop West tie-down and hangar areas consisting of approximately 4.45 acres -
of land (collectively “Flattop”); and (2) the Marigold tie-down and hanéar area consisting of
approximately 2.22 acres of land (Marigold); and |

WHEREAS, Airports s-taff desires to provide all current users of Flattop and Marigold the
opportuity to enter into a lease witﬁ the same terms and conditioné, and to appropriately provide
for the céntractual protection of the City when allowing tenants to utilize space at the Airports.

To efficiently effectuate the foregoing, staff recommends the use of a certain lease template
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(Lease ’I‘emﬁ]ate) which will provide the necéssary contractual assurances to both the City and
the tenants of tl;e tie-down and hangar spaces at Flattop and Marigold; énd

WHEREAS, staff is requesting that the City Council approve that certain Lease Template
which would then be used when entering into léases with the up to ninety-nine (99) current
tenants that occupy airplane tie-down and hangars spaces at Flattop and Marigold; and |

WHEREAS, the Lease Template provides that no lease shall haye a lease term that
exceeds the time period which is 15 years from June 30, 2017. Accordingly, all such leases,
regardless of when they are entered in_to, shall have a lease term that terminates no later than
. June 30, 2032; and

WHEREAS, the initial rent under each lease which is commenced in 2017, will be |
$.11 per square foot; all rents will be subject to periodic rental rate increases throughout the term
of each lease; and

WHEREAS, t_hé market value of the real estate subject to the Lease Template, as
appraised by City staff, is $842,000; and |

WHEREAS, staff is requesting that the portions of Council Policy 700-10 referring to the
selection of lessees for new leases, and rcflerring to minimum capital investment, be waived, so
as to allow the City, utilizing the Lease Template, to enter into leases with the cur.rent‘ tenants
that occupy airplane tie-down and hangar spaces at Flattop and Marigold and, because, in lieu of
the tenants providing any caéital investment, the City will be entitled to 2% of any “equity”
received by the tenants upon the assignment of any iease spaces or the sale of any hé.ngars; _
NOW, THEREFORE, |

BE IT RESOLVED, by the City Council of the City of Sah Diego, that the Mayor, or his

designee, is authorized to utilize that certain Lease Template, the terms of which are more fully
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set forth therein, and which is on file in the Office of the City Clerk as Document No.

RR- 3 1 1 118 , to enter into leases between the City of San Diego and up to ninety-nine

(99) current tenants who occupy airplane tie-down and hangar spaces within the areas known as

Flattop and Marigold, located at Montgomery-Gibbs Executive Airport.

APPROVED LLIOTT, City Attorney

By

Dyl Loyl
Deputy City Attorney

DLP:slo

April 24, 2017
Or.Dept: READ
Doc. No.: 1496410

I certify that the foregoing Resolution was passed by the Council of the City of San Diego, at this
meeting of MAY 23 2017 :

ELIZABETH S. MALAND
City Clerk

By/é—;i—'——

‘ﬁe?'ut Cit
Aﬁproved: _;é / g/ [ Z . //d#

(date) ' KEVIN L. FAULCONER, Mayor

Vetoed:

(date) KEVIN L. FAULCONER, Mayor
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Passed by the Council of The City of San Diego on MAY 23 2017 , by the following vote:

Councilmembers Yeas Nays Not Present Recused
Barbara Bry ' i O 0 ‘ O
Lorie Zapf 0 N Vg O
Chris Ward il 5 B 0
Myrtle Cole m B O U
Mark Kersey Jri 0 O 0]
Chris Cate _ ;Z O O O
Scott Sherman ﬁ 0 O O
David Alvarez ? O O d0
Georgette Gomez H [l O d

Dafg of final passage JUN 0 6 2017

(Please note: When a resolution is approved by the Mayor, the date of final passage is the date the
approved resolution was returned to the Office of the City Clerk.)

KEVIN L. FAULCONER
AUTHENTICATED BY: . Mayor of The City of San Diego, California.

ELIZABETH §, MALAND
(Seal) City Clerk of The City of San Diego, California.

, Deputy

Office of the City Clerk, San Diego, California -
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