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This Settlement Agreement and Mutual Release [Agreement] is made and entered into by and
between the CITY OF SAN DIEGO [City] and WAVE THE PLANET, LLC, a California limited
liability company [Lessee] with respect to the following facts.

A.

The parties agree:

City owns the real property located in San Diego California, described on attached
Exhibit "A" and commonly known as Belmont Park [the Park].

City and Belmont Park Associates executed a Percentage Lease dated March 4, 1987 [the
Percentage Lease] for the development and operation of the Park. The Percentage Lease
was clarified and amended in an Operating Memorandum to Percentage Lease dated
December 23, 1987; a Second Operating Memorandum to Percentage Lease dated
December 11, 1990; a Third Operating Memorandum to Percentage Lease dated
February 25, 1991; a Fourth Operating Memorandum to Percentage Lease dated

August 12, 1991; and a Fifth Operating Memorandum to Percentage Lease dated June 26,
2000 [collectively, the Lease]. The Lease was assigned to PARS Belmont Park, LLC in a
Lessor Consent, Estoppel and Nondisturbance Agreement dated December 1, 1995,
which interest was subsequently assigned to Lessee as successor-in-interest on June 22,
2000.

The Fifth Operating Memorandum requires Lessee to spend at least $4 million over a
four-year period on improvements at the Park, intended to revitalize the Park with a new
business concept, including recreational water features, retail shops and restaurants.

On April 15, 2002, the City Manager issued a Notice of Default with respect to the Lease
contending that Lessee has 1) failed to pay required percentage rent under the Lease, 2)

failed to repair and maintain the leased premises as required by the Lease, 3) failed to
diligently conduct or cause the business to be conducted on the premises to produce the

most gross income that can be reasonably expected as required in Article 1.02 of the .. . ._
Lease; and 4) failed to competently manage the property in accordance with Article 1.06

of the Lease. '

Lessee disputes the various allegations of default and contends that compliance with
improvement requirements for portions of the premises is commercially impracticable.

City disputes Lessee's contention.

City and Lessee desire to resolve and settle their disputes and claims as between them
arising out of or relating to the Lease, and for the mutual release of all claims between
them arising out of or relating to the Lease on the terms and conditions set forth below.
As further consideration, City desires Lessee to assign Lease to Wave House San Diego,
LLC and Lessee has agreed to do so.

1. Mutua] Release. Excepting the rights and obligations expressly created by and described in this
Agreement, City and Lessee, mutually, on behalf of themselves and their successors, assigns,
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agents, officers, directors, stockholders, members, managers, partners and representatives, hereby
fully, finally and forever release, acquit and discharge each other and each of, their successors,
assigns, agents, employees, officers, directors, stockholders, partners and representatives and all
other persons and entities now or hereafter affiliated with them (hereinafter collectively referred
to as “Affiliated Entities and Persons™), from any and all liabilities, claims, demands, actions,
cause of action, liens, obligations, indebtedness, damages losses, suits, costs, expenses and
demands of any nature whatsoever (herinafter collectively referred to as “Claims”™), known or
unknown, foreseen or unforeseen, arising now or hereafter out of or related to the Lease, the
Lessor Consent, Estoppel and Nondisturbance Agreement, all matters set forth in the Notice of
Default dated April 15, 2002, all matters related to or arising from the Lease and any other
agreements, understanding or dealings between the parties relating to or arising out of the
foregoing.

2. Mutual Waiver of Statutory Rights. In connection with the above release, each of the parties to
this Agreement expressly waives all rights which may exist under section 1542 of the California
Civil Code, which provides:

A general release does not extend to-claims which the creditor does
not know or suspect to exist in his favor at the time of executing
the release, which if known by him must have materially affected
his settlement with the debtor.

It is understood and agreed that the release provision in Section 1 above is a full and final release
of all liability, claims, demands, actions, causes of action, and rights of every nature and kind
whatsoever and that it extinguishes claims that are known, unknown, foreseen, or unforeseen.
The parties understand and acknowledge the significance and consequence of this specific waiver
of Civil Code section 1542 and assume full responsibility for any injuries, damages, losses, or
liability that each of them may hereafter incur.

Each party represents and warrants that it has not assigned, transferred or purported to assign or
transfer, and will not hereafter transfer, assign, or purport to assign or transfer, to any person or

entity, any Claim which is the subject of the release set forth in section 1 of this Agreement. .. . .—

3. Terms of Settlement.

A. City and Lessee shall execute a consent to the assignment of the Lease to Wave
House San Diego, LLC, a California limited liability company, on the terms and
conditions of the Consent to Assignment attached as Exhibit 1 to this Agreement.

B. Effective upon assignment of the Lease, pursuant to Section 3.A., above, Lessee
shall be relieved of all obligations under the Lease up to the effective date of the -
Assignment of Ground Lease.

4. Representation Regarding Authoritv. Those parties, as individuals or as representative of
corporate parties, partnerships, or the City, executing this Agreement, and each of them,
represent and warrant that they are over the age of twenty-one and are legally authorized and
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competent to execute this Agreement which is intended to be a legally binding contract dealing
with the release and/or conveyance of certain valuable, important rights.

Each individual signing this Agreement on behalf of a party represents and warrants to the other
party that he or she is authorized to execute this Agreement cn behalf of such party.

The execution, delivery and/or performance of this Agreement are within the power and authority
of each party, have been duly authorized by all necessary action and do not and will not require
any authorization which has not been obtained, contravene any charter documents of such party.

5. Time. Time is of the essence in the preparation and execution of this Agreement.

6. Independent Counsel. Each of the parties to this Agreement acknowledges and represents that
it has been represented by independent counsel of its own choice throughout all negotiations
which preceded the execution of this Agreement, and that it has freely and voluntarily executed
this Agreement with the consent and upon the advice of counsel. Each of the parties to this
Agreement further represents that it has read this Agreement and has had the terms used herein
and the consequences thereof explained by counsel. - -~ — -

7. Complete Terms of Settlement Contained in this Agreement. This Agreement memorializes
and constitutes the entire Agreement and understanding between the parties, and supersedes and
replaces all prior negotiations, proposed Agreements and Agreements, written or unwritten. Each
of the parties acknowledges that no other party nor any agent or attorney of any other party has
made any promise, representation, or warranty whatsoever, whether expressed, implied. or
statutory, not contained herein concerning the subject matter of the Agreement, to induce the
parties to execute the Agreement, and acknowledges that it has not executed this release in
reliance on any such promise, representation, or warranty not contained herein. This Agreement
may be modified or amended only by a writing signed by all parties to this Agreement which
specifically states that it is an amendment to this Agreement

8. Agreement Not Admission Of Liability. It is expressly understood, acknowledged, and agreed

to by the parties that by reason of entering into this Agreement, no party admits, expressly or .. . ._
impliedly, any fact or liability of any type with respect to any matter, whether or not referred to
herein, or the sufficiency of any claims, allegations, assertions, or positions of any party. No party

has made any such admissions, and this Agreement-is entered into solely by way of compromise

and settlement only.

9. California Law. This Agreement is made and entered into in the State of California and shall,
in all respects, be interpreted, enforced, and governed by the laws of the State of California.

10. Attornev's Fees. In the event litigation is commenced to interpret or enforce any of the
provisions of this Agreement, to recover damages for the breach of any of the provisions of this
Agreement, or to obtain declaratory relief in connection with any of the provisions of this
Agreement, the prevailing party shall be entitled to recover its actual and reasonable attorney's

fees and costs in addition to any other relief granted. : f\\/\
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11. Settlement Expenses. Each party hereto shall bear the cost of its own attorney's fees and costs
in connection with the settlement related to this Agreement, and in connection with the

preparation of this Agreement.

12. Effective Date. This Agreement shall be effective upon execution by the parties according to
its terms and upon approval as to form and legality by the San Diego City Attorney.

Executed by the City, acting through its City Manager, pursuant to grant of authority to do so
given by the City Council, and by Lessee, acting by and through its lawfully authorized officers, -

on the dates shown below, at San Diego, California.

THE CITY THE CITY OF SAN DIEGO

Date: MQO [/ )‘909/

Its:

LESSEE WAVE THE PLANET, LLC
a California limited liability co

Datemgu\{\ \(/ Lovl By: % - \

Approved as to form and legality
this =2 “Way of May, 2002

CASEY GWINN, City Attorney

By: *7//;/—’/%

Prescilla Duggrd, Head Deputy/ Ci,zj)Attorney
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ALL-PURPOSE ACKNOWLEDGMENT

STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

On May 20, 2002, before me, Lysanda G. Bostic, the undersigned, a Notary
Public in and for said State, personally appeared William T. Griffith, personaly -
known to me (or-proved-to-me-on-the basis-of satisfaetory-evidenee) to be the
person{s} whose name(s) isfare subscribed to the within instrument and
acknowledged to me that hefshefthey executed the same in histherftheir
authorized capacity(ies), and that by his/her/their signature(s) on the instrument

the person(s), or the entity upon behalf of which the person(s) acted, executed the

instrument.

WITNESS my hand and official seal.

\%‘ st 6O Bl
Signature of Notary Public :

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying

on the document and could prevent fraudulent removal and reattachment of this formto

another document.

DESCRIPTION OF ATTACHED DOCUMENT - -

Title or Type of Document: Settlement and Mutual Release Agreement -- Wave
House Planet, LLC.

Document Date: May 20, 2002 Number of Pages: Four -

Signer is Representing: The City of San Diego
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California }

}

County of ﬁlﬁ Di e.a\o }
On Maﬂ L‘%, 0O  before me L-OM YY\L LO\(:FY-{ o
Date Name and Title of Officer _J

personally appearedF\:f o7 MQ-W\G y2o.dedn

Name(s) of Signer(s)

; personally know to me
X _provided to me on the basis of satisfactory
evidence

to be the person(s) whose name(s@faﬁ‘
l(foon}?n\:ishgiconc#ﬁgzgxg\ﬁ " subscribed to the within instrument and
Notary Public acknowledge to me thatf2/shelthey executed
California the same ig Bidfver/tiretr authorized ™ —

S’YA:NTA BASSQ&Q&?R}“& capacity(ies), and that by(iisArerftheir

2548

the entity upon behalf of which the person(s)
acted, executed the instrument.

WITNESS my hand and official seal.

signature(s) on the instrument the person(s), or

Place Notary Seal Above k-(@u.(r‘ YM

Signature df-Notary Pl.éfic'
OPTIONAL '

Though the information below is not required by law, it may prove valuable to person relying on the document
and could prevent frauduient removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document:

Document Date: Number of Pages

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer

Signer’s Name:

___ Individual

___Corporate Officer — Title(s):
___Parmer- ___ Limited ___ General
____Attorney in Fact

___Trustee

____ Guardian or Conservator

___ Cther:

Signer Is Representing:
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ALL: THAT PORTION OF PUEBLO LOT 1803 OF PUEBLO LANDS, IN THE CITY OF SAN DIEGO,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP MADE BY JAMES
PASCOE IN 1870, NOW KNOWN AS MISCELLANEOUS MAP NO. 36, AND THE UNNUMBERED
TRACT OF MISSION BEACH ACCORDING TO MAP THEREOF NO. 1809, FILED IN THE OFFICE
OF THE COUNTY RECORDER OF SAN DIEGO COUNTY, MORE PARTICULARLY DESCRIBED AS
FOLLOWS :

COMMENCING AT CITY OF SAN DIEGO SURVEY MONUMENT "BELMONT" AT THE INTERSECTION
OF VENTURA PLACE AND OCEAN FRONT WALK AS SHOWN ON SAID MAP OF MISSION BEACH,
SAID MONUMENT HAVING THE NADS83 COORDINATES OF NORTH 1862178.44 AND EAST
€253378.64; THENCE SOUTH 16°37'33" EAST 59.92 FEET; THENCE NORTH 87°54'07" EAST
$5.24 FEET, TO THE TRUE POINT OF BEGINNING; THENCE NORTH 87°54°07" EAST 282.37
FEET TO A POINT WHICH BEARS SOUTH 58°19/53" WEST 117.98 FEET FROM FOUND CITY
ENGINEERS DISK, HAVING NAD83 COORDINATES OF NORTH 1862196.79 AND EAST
6253873.55; THENCE SOUTH 2°05'26" EAST 6.00 FEET; THENCE SOUTH 82°10'35" EAST
48.54 FEET; THENCE SOUTH 2°06'02" EAST 15.35 FEET; THENCE SOUTH 76°46'12" WEST
2.48 FEET; THENCE SOUTH B85°50’'44" WEST 8.27 FEET; THENCE SOUTH 61°52'00" WEST"
16.35 FEET; THENCE SOUTH 45°55'46" WEST 16.67 FEET; THENCE SOUTH 27°35'45" WEST
16.17 FEET; THENCE SOUTH 8°34/44" WEST 16.24 FEET; THENCE SOUTH 0°48’'23" WEST
7.96 FEET; THENCE SOUTH 10°58'52" EAST 16.51 FEET; THENCE -SOUTH 18°13'55" EAST. -
39.37 FEET; THENCE SOUTH 66°29'00" WEST 7.24 FEET; THENCE SOUTH 29°04'14" WEST
16.54 FEET; THENCE SOUTH 12°29'57" WEST 16.04 FEET; THENCE SOUTH 43°28'16" WEST
22.28 FEET; THENCE NORTH 48°23/47" WEST 3.43 FEET; THENCE SOUTH 43°11'04" WEST
41.48 FEET; THENCE SOUTH 45°36’13" EAST 3.49 FEET; THENCE SOUTH 43°00'50" WEST
37.12 FEET;THENCE SOUTH 2°28’19" WEST 52.83 FEET, TO THE BEGINNING OF A CURVE,
HAVING A RADIUS OF 20.00 FEET, CONCAVE WESTERLY, A RADIAL LINE TO SAID POINT
BEARS NORTH 10°58’'26" EAST; THENCE SOUTHERLY ALONG THE ARC OF SAID CURVE A
DISTANCE OF 47.18 FEET, THROUGH A CENTRAL ANGLE OF 135°11'04"; THENCE SOUTH
1°59746" EAST 148.09 FEET; THENCE SOUTH 43°30'22" EAST 8.93 FEET; THENCE SCUTH
36°18707" EAST 24.47 FEET; THENCE SOUTH 64°23'15" EAST 24.49 FEET; THENCE NORTH
85°57719" EAST 24.31 FEET; THENCE NORTH 62°39'09" EAST 16.27 FEET; THENCE NORTH

©36°08'36" EAST 24.54 FEET; THENCE NORTH €°31'45" EAST 32.32 FEET; THENCE NORTH

1°55'51" WEST 119.94 FEET; THENCE NORTH 2°22'56" WEST 63.36 FEET; TO THE
BEGINNING OF A CURVE, HAVING A RADIUS OF 120.00 FEET, CONCAVE SOUTHEASTERLY, A
RADIAL LINE TO SAID POINT BEARS SOUTH 87°37'04" WEST; THENCE NORTHEASTERLY

'AT.ONG THE ARC OF SAID CURVE A DISTANCE OF 63.59 FEET, THROUGH A CENTRAL ANGLE

OF 30°21747"; THENCE NORTH 27°58'51" EAST 94.78 FEET; THENCE NORTH 28°02749" EAST
15.98 FEET; THENCE NORTH 20°38’'12" EAST 17.70 ¥FEET; TO THE BEGINNING OF A
NON-TANGENT CURVE, HAVING A RADIUS OF 54.00 FEET, CONCAVE NORTHWESTERLY, A
RADIAL LINE -TO SAID POINT BEARS-SOUTH 63%°21'52" EAST; THENCE NORTHEASTERLY
ALONG THE ARC OF SAID CURVE A DISTANCE OF 9.70 FEET, THROUGH A CENTRAL ANGLE

OF 10°17'47"; THENCE NORTH 81°24‘11" EAST 7.51 FEET, TO THE WESTERLY
RIGHT-OF-WAY LINE OF MISSION BOULEVARD; THENCE SOUTH 8°36°03" EAST 71.87 FEET;
TO THE BEGINNING OF A CURVE CONCAVE WESTERLY, HAVING A RADIUS OF 1,980.00

FEET, A RADIAL LINE TO SAID POINT BEARS NORTH 81°23’'57" EAST; THENCE ALONG THE
ARC OF SAID CURVE A DISTANCE OF 224.62 FEET, THROUGH A CENTRAL ANGLE OF
6°30°00"; THENCE SOUTH 2°06’'03" EAST 363.91 FEET; THENCE SOUTH 87°50'57" WEST _
511.36 FEET; THENCE NORTH 2°01’'38" WEST 532.1% FEET; THENCE NORTH 87°58’'21" EAST
75.73 FEET; THENCE NORTH 2°02°55" WEST 92.48 FEET; THENCE NORTH 87°56'16" EAST
19.62 FEET; THENCE NORTH 2°03°'45" WEST 129.99 FEET TO THE TRUE POINT OF
BEGINNING.

TEXCEPTING THEREFROM ANY PORTION, LYING BELOW THE MEAN TIDE LINE OF THE PACIFIC
" OCEAN. '

ALSO EXCEPTING THEREFROM ALL DEPOSITS OF MINERALS, IﬁCLUDING OIL AND GAS WITH
THE RIGHT TO PROSPECT FQR, MINE, AND REMOVE AND THE SAME AS RESERVED BY THE
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| DUPLICATE
FIFTH OPERATING MEMORANDUM TO PERCENTAGE LEASE

This Fifth Operating Memorandum to Percentage Lease is dated A¢ 52000
[“Effective Date”] by and between the City of San Diego, [“CITY”] and “Wave the Planet, LLC,
a California Limited Liability Company ["LESSEE"], who are collectively referred to hereinafter
as ["the Parties"], with respect to the following facts:

RECITALS

A. WHEREAS, the CITY and Belmont Park Associates entered into a Percentage
Lease dated March 4, 1987 for the development and operation of Belmont Park; an Operating
Memorandum to Percentage Lease dated December 23, 1987; a Second Operating Memorandum
to Percentage Lease dated December 11, 1990; a Third Operating Memorandum to Percentage
Lease dated February 25, 1991; and a Fourth Operating Memorandum to Percentage Lease dated
August 12, 1991 [collectively, the "Lease"]; and

B. WHEREAS, PARS Belmont Park, LLC was successor in interest to Belmont Park
Associates in that Lessor Consent, Estoppel, and Non-Disturbance Agreement dated December 1,
1995, which interest was subsequently assigned to Wave the Planet, LLC as successor in interest
to PARS Belmont Park, LLC in that Assignment of Ground Lease dated June 22, 2000; and

C. WHEREAS, the Parties desire to revitalize Belmont Park ["the Leasehold"], by
including in the Leasehold appropriate park visitor-oriented commercial and recreational uses,
specifically the installation of water theme features consisting of a primary show wave, a half-
pipe walk-through tunnel wave, a children’s wave with “Swirl Pool,” a “Point Break” wave, two
training waves on roof top decks, and other appropriate miscellaneous water features [“the
Features”]; and

D. WHEREAS, to accomplish this revitalization, LESSEE has agreed, pursuant to a
separate Management and Operations Agreement dated September 1, 1999, to hire Wave Loch
Tool & Die, LL.C, a company managed by Thomas J. Lochtefeld, who specializes in the design,
manufacture, and operation of simulated wave machines and other interactive water-related
recreational items, to manage the revitalization of the Leasehold; and

E. WHEREAS, the Features are designed to enhance the attractiveness of the Plunge and
to stimulate the economic viability and use of the existing restaurants and retail in the Leasehold;
and

F. WHEREAS, installation of the Features is consistent with the development permitted
under the terms of the Lease; and

G. WHEREAS,; in order to improve traffic circulation in the area, CITY desires to build,
at its sole cost and expense, a turn-around at the foot of Ventura Place near the northwest corner
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of the north parking lot ["Turn-Around"], however, construction of the Turn-Around will reduce
the total number of parking spaces in LESSEE’S north parking lot; and

H. WHEREAS, to compensate LESSEE for the loss of parking, CITY intends to
substitute an equal number of public parking spaces in the CITY-owned parking lot on the
southern boundary of the Leasehold ["Relocated Parking"]; and

1. WHEREAS, CITY is willing to permit, as consistent with Section 1.09 of the Lease,
Parking, on a trial basis, and LESSEE desires to install and operate at its sole cost and expense, a
nine-stall valet/passenger drop-off zone in its north parking lot; and

1. WHEREAS, CITY is willing to permit, on a trial basis, and LESSEE desires to
provide, a beach concession program to be located on the beach adjacent to the west boundary of
the Leasehold; and

K. WHEREAS, CITY is willing to permit, on a trial basis, and LESSEE is willing to
install, a non-exclusive charter/shuttle bus drop-off in the CITY-owned south parking lot in
order to enhance public access to the beach and the Leasehold.

NOW, THEREFORE, in consideration of the Recitals and the mutual obligations of the
Parties as set forth herein, the Parties agree as follows: ‘

AGREEMENT

1. Section 1.01. of the Lease, Premises, is amended as follows:

Exhibit A-1 attached to the Third Operating Memorandum to Percentage Lease is
deleted and Exhibit “A-2,” which is attached hereto and incorporated herein by
this reference, is substituted as the true and correct legal description of the real
property leased by CITY to LESSEE. Exhibit “A-2" excludes the Turn-Around
and reflects the reconfiguration of the City Lifeguard facility in the north parking
lot. Due to the loss of spaces within the Leasehold caused by the Tum-Around
project, LESSEE’S parking requirements under the lease will be reduced by an
equal number of spaces. CITY will substitute an equal number of permanent
public parking spaces in the CITY-owned parking lot south of the leasehold to
ensure compliance with Coastal Development Permit #686-396.

2. CITY agrees to obtain an American Land Title Association (ALTA) survey on the
Leasehold, at its sole cost and expense, such that an endorsement may be added to
LESSEE'S title insurance policy reflecting the new legal description of the
Premises as described in Exhibit “A-2,” and the preceding paragraph.

3. The Parties acknowledge and agree that the Features are appropriate park visitor-
oriented commercial recreational uses that are consistent with the basic concept of
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the Development Plan discussed in Section 6.12 of the Lease and more fully
described in Section 8.0 Contemplated Uses in Exhibit “C” of the Lease.
LESSEE acknowledges and agrees that it must construct, operate, and maintain
the Features in accordance with the terms of the Lease and with the Supplemental
Development Plan attached hereto as Exhibit “C-1" and incorporated herein by
this reference.

Section 1.09 of the Lease, Parking, is amended to include the following

paragraph:

Additionally, LESSEE may, subject to annual approval by CITY, per paragraph
10. below, install and operate a nine-stall valet/passenger drop-off zone in the
north lot of the Premises, the exact location of which must be approved by CITY.
Operation of this valet parking is subject to all other terms and conditions of this
Lease, including Section 7.02 Compliance with Laws and Section 3.02(c)
Percentage Rents.

Section 2.04 of the Lease, Extension of Lease Term, is added to read as follows:

As a consideration for the capital commitment made by LESSEE sufficient to
satisfy reasonable criteria as established by the City Manager, CITY shall
consider LESSEE’S request for an extension of the Lease Term if the proposed
Phase II improvements are approved.

Section 3.02.d. of the Lease, Percentage Rate Adjustment, is amended to add the
following paragraphs at the beginning of Section 3.02.d.:

The Parties agree that for a period of ten (10) years commencing on July 1, 2003,
LESSEE shall pay to CITY percentage rent calculated at a rate of five percent
(5%) of LESSEE'S gross income rather than three percent (3%) to seven percent
(7%) of gross income depending upon the nature of the sale.

The first sentence therefore becomes the second sentence of Section 3.02.d. and 1S
modified to read as follows:

At least four (4) months prior to the end of the twenty-fifth Lease Year and at
least four (4) months prior to the end of each ten-year period thereafter, the
Parties, by mutual consent or through appraisal as hereinafter set forth, will adjust
the percentage rates of LESSEE’S gross income to be paid CITY, if appropriate,
effective upon the first day of the succeeding ten-year period.

Section 3.03 of the Lease, Rent Credit, is amended in its entirety to read as
follows:
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3.03 Rent Credit. Public improvements were constructed as described in Exhibit
“D” of the Lease (the “Public Improvements™) and as further described in
Exhibit “C-1."" In consideration for same LESSEE was provided with a Rent
Credit, a portion of which is part of the tiered Rent Credit as restated and
described below. The Rent Credit shall be applied on a monthly basis against
monthly installments of Minimum Rent and/or Percentage Rent due to CITY,
until the Rent Credit balance is fully repaid or credited as more particularly
prescribed in subparagraph a., b., c., herein. The Rent Credits set forth below in
subparagraphs a. and b. are fixed amounts and any Rent Credit described herein
is intended to be fully expended. No fees, interest charges or adjustments based
on financing shall be applied to any of the Rent Credit calculations. CITY shall
not be liable for any unused Rent Credit upon expiration or early termination of
this Lease. No permanent improvements for which any rent credit is given shall
be removed by LESSEE at any time without prior written approval of City
Manager, including upon expiration or earlier termination of this Lease.

a. Tier I - Original Rent Credit: LESSEE shall receive a Rent Credit of Eight
Million Five Hundred Thousand Dollars ($8,500,000). The Tier I Rent Credit
shall only be applicable to fifty percent (50%) of any Rent due in excess of the
Minimum Rent payment described in Section 3.04.e. The remaining rent due
shall either be paid to CITY as cash or shall be offset by Tier 2 or Tier 3 Rent

Credit as described below.

b. Tier 2 - New Capital Improvement Rent Credit: LESSEE shall receive a
Rent Credit not to exceed Four Million Dollars ($4,000,000) as Tier 2 Rent
Credit for approved expenditures related to Phase I Water Themed Features as
set forth in the Supplemental Development Plan attached as Exhibit “C-1.”
The Tier 2 Rent Credit shall expire ten {(10) years from the Effective Date.
Any Tier 2 Rent Credit remaining upon expiration of this ten-year period shall
be reduced to zero. If the Tier 2 Rent Credit is expended prior to its ten -year
sunset, then the remaining rent due after application of the Tier I Rent Credit
shall either be paid to CITY as cash or shall be offset by the Tier 3 Rent Credit
as described below.

c. Tier 3 - Plunge Building Re-Use and Additional Parking. LESSEE shall
use all best efforts to develop an adaptive reuse of the Plunge Building and/or
to construct additional parking to generate sufficient revenues to justify
expenditure of funds for said reuse or construction. If LESSEE is unable to
develop such economic reuse, but still desires to redevelop the Plunge
building and/or construct additional parking, LESSEE may request Additional
Tier 3 rent credits to be treated similarly to Tier 2 rent credits from the date
the improvement is placed in to service. Approval of Tier 3 or any other
additional rent credits shall be in the City’s Manager’s sole discretion.
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Section 4.02 of the Lease, Assignment and Subletting, paragraph four, is deleted
in its entirety and amended to read as follows:

City Manager shall approve or disapprove any requested assignment or sublease,
describing the reasons therefor, within thirty (30) days after presentation by
LESSEE and, in the event that no written response either approving or denying
approval is received during such period, such assignment shall be deemed
approved, provided, however, that CITY may disapprove any assignment that
does not comply with San Diego Charter section 225.

Section 3.05 of the Lease, Gross Income, is amended to include the following
paragraphs after the second full paragraph:

a. Offset to Gross Income by Capital Improvements. Upon completion of
LESSEE’S initial capital investment (Phase I), LESSEE shall commit to spending
at least two and one-half percent (22%) of its gross income towards approved
ongoing capital improvements described below. The calculation of funds spent
shall be two and one-half percent (2%%) percent of the total gross income during
any consecutive four-year period commencing January 1, 2004 [ Total Capital
Offset”]. In consideration for this commitment to enhance the Leasehold with
approved ongoing capital improvements described below ["Approved Ongoing
Capital Improvements"], LESSEE shall receive on an annual basis, as such funds
are expended, a dollar-for-dollar offset to amounts it reports as gross income
under this Section 3.05. [“Annual Capital Offset”]. The definition of Approved
Ongoing Capital Improvements includes those costs that are associated with
design, engineering, permitting, bonding, and construction (labor, materials,
overhead, profit, third-party construction management fee, supervision and
general conditions) for:

(1) Improvements such as additional compatible food facilities, retail
shops, rides, attractions, games, water features and/or picnic facilities
which result in an increase in LESSEE'S gross revenue;

(2) Improvement, enhancement, and/or renovation of an existing
attraction, landscaping, parking area, food facility, retail shop, game,
water feature and/or picnic facility, but only to the extent that such
improvement is adding a new feature to an existing element and is
not solely for maintenance purposes;

(3) Improvements that increase the safety and security of Leasehold
and/or patrons and employees;

(4) Improvements installed for the purposes of any Accessory Use
Permit, which is defined in Section 10.
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10.

11.

12.

b. In the event LESSEE has not expended funds for Approved Ongoing Capital
Improvements equal to the Total Capital Offset, CITY shall receive the remaining
balance as Additional Rent. Such Additional Rent shall be paid in cash pursuant
to the most recent audit at the end of the four year period and shall not be used to
offset any rent credits, percentage rent or otherwise.

Section 3.09 of the Lease, Accessory Use., is added to read as follows:

3.09 Accessory Use. CITY agrees to issue to LESSEE a one-year renewable
license/permit for compatible accessory uses {“Accessory Use Permit”], which is
attached hereto as Exhibit “A-3" and incorporated herein by this reference. At
the outset, such uses shall include the rental and sales of specific goods and
services on the beach area adjacent to the west boundary of the Premises, a non-
exclusive charter/shuttle bus drop-off area, and a valet/passenger drop-off zone
[“Accessory Uses™].

In consideration for CITY granting LESSEE a renewable license/permit for
Accessory Uses in accordance with the operations plan as described in the
Supplemental Development Plan attached hereto as Exhibit C-1, LESSEE shall
pay as additional minimum rent, an annual fee of Seventy Thousand Dollars
($70,000) payable in minimum monthly installments of Five Thousand Eight-
Hundred Thirty-Three Dollars and 33 Cents ($5,833.33) [“Minimum Monthly
Fee”]. The first Minimum Monthly Fee shall be due the first day of the Permit
Term as defined in Exhibit “A-3.” LESSEE shall pay Percentage Rent on
Accessory Uses equal to the applicable Percentage Rent for similar products or
services as set forth in this Lease. For the purpose of calculating Percentage Rent
due, the Minimum Monthly Fee of Five Thousand Eight Hundred Tharty Three
Dollars and 33 Cents ($5,833.33) shall be credited against any Percentage Rent
due under the Lease. If additional compatible Accessory Uses are permitted from
time-to-time, additional minimum rent may be charged, depending upon the use.
However, in any event, LESSEE shall be required to pay the aforementioned ,
Minimum Monthly Fee whether such Accessory Uses were awarded or deleted.

CITY agrees to consider in good faith annual renewal of the Accessory Use
Permit provided that LESSEE complies with its terms and conditions. Further,
any decision to renew or approve any additional Accessory Uses shall be in the
sole discretion of CITY.

CITY agrees to assist in Lessee's efforts to establish non-exclusive off-site
Mission Bay South Shores overflow parking, which may include charter/shuttle

bus service.

Except as amended hereby, all the provisions of the Lease shall remain unchanged
and in full force and effect.
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IN WITNESS WHEREOF, this Fifth Operating Memorandum to Percentage Lease is
executed by CITY, acting by and through its City Manager pursuant to Resolution No. R: 29 3 363
and by LESSEE, acting by and through its lawfully authorized officers.

CITY OF SAN DIEGO

Date:Qywmﬁﬂl. W by %ZOK

Real Estate Assets Director

WAVE THE PLANET, T ﬁ
Datezﬁu’\’\&, Ll; 80D By: W\ “ /\A o

Firouz D. MemarzadeﬁJMember

Date: (7(/}:’46 ZZ;W W

Thomas J. Locifefeld, Merfiber

APPROVED AS TO FORM AND LEGALITY

CASEY GWINN, City Attorney

Date: ﬂ#ﬁm B)G@S\A“‘/Jl (—)% @9\/“,0 .
eputy City Attorney
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LIST OF EXHIBITS TO
FIFTH OPERATING MEMORANDUM TO PERCENTAGE LEASE

1. Exhibit A-2 Legal Description of Premises (To BE SUPPLIED, consisting of
pages)
2. Exhibit A-3 Accessory Use Permit, (consisting of 14 pages, plus 2 page Site Map of

Permit Area).

. Exhibit C-1 Supplemental Development Plan (consisting of 4 pages, plus Exhibit 1, 2
page Site Map of Permit Area and Exhibit 2, 1 page Approved Tier 2 Rent
Credit List)

L)
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EXHIBIT "A-2"
LEGAL DESCRIPTION OF THE PREMISES

Al that portion of Pueblo Lot 1803 of Pueblo Lands, in the City of San Diego, County of San
Diego, State of California, according to Map thereof made by James Pascoe in 1870, now known
as Miscellaneous Map No. 36, and the unnumbered Tract of Mission Beach according to Map
thereof No. 1809, filed in the Office of the County Recorder of San Diego County, more
particularly described as follows:

Commencing at City of San Diego Survey Monument "Belmont” at the intersection of Ventura
Place and Ocean Front Walk as shown on said Map of Mjssion Beach, said Monument having
the NADS83 Coordinates of North 1862178.44 and East 6253378.64; Thence South 16°37"33"
East 59.92 feet; Thence North 87°54'07" Est 95.24 feet, to the TRUE POINT OF EGINNING;

Thence North 87°54'07" East 282.37 feet to a point which bears South 58°19'53" West 117.98
feet from found City Engineers Disk, having the NAD83 coordinates of North 18621 96.79 and
East 6253873.55; Thence South 2°05'26" East 6.00 feet; Thence South 82°10'35" East 48.54
feet; Thence South 2°06'02" East 15.35 feet; Thence South 76°46'12" West 2.48 feet; Thence
South 85° 50'44" West 8.27 feet; Thence South 61°52'00" West 16.35 feet; Thence South
45°55'46" West 16.67 feet; Thence South 27° 35'45" West 16.17 feet; Thence South 8°34'44"
West 16.24 feet; Thence South 0°48'23" West 7.96 feet; Thence South 10°58'52" East 16.51
feet; Thence South 18° 19'55" East 39.37 feet; Thence South 66°29'00" West 7.24 feet; Thence
South 29°04'14" West 16.54 feet; Thence South 12°29'57" West 16.04 feet; Thence South
43°28'16" West 22.28 feet; Thence North 48°23'47" West 3.43 feet; Thence South 43°11'04"
West 41.48 feet; Thence South 45 °36'13" East 3.49 feet; Thence South 43°00'50" West 37.12
feet; Thence South 2°28'19" West 52.83 feet, to the beginning of a curve, having a radius of
20.00 feet, concave Westerly, a radial line to said point bears North 10°58'26" East; Thence
Southerly along the arc of said curve a distance of 47.19 feet, through a central angle of
135°11'04" ; Thence South 1°59'46" East 148.09 feet; Thence South 43°3022" East 8.93 feet;
Thence South 36°18'07" East 24.47 feet; Thence South 64°23'15" East 24.49 feet; Thence North
85°57'19" East 24.31 feet; Thence North 62°39'09" East 16.27 feet; Thence North 36°03'36"
East 24.54 feet; Thence North 6°31'45" East 32.32 feet; Thence North 1° 55'51" West 1 19.94
feet; Thence North 2°22'56" West 63.36 feet; to the beginning of a curve, having a radius of
120.00 feet, concave Southeasterly, aradial line to said point bears South §7°37'04" West;
Thence Northeasterly along the arc of said curve a distance of 63.59 feet, through a central angle
of 30°21'47"; Thence North 27°58'51" East 94.78 feet; Thence North 28°02'49" East 15.98 feet;
Thence North 20°38'12" East 17.70 feet; to the beginning of a non-tangent curve, having a
radius of 54.00 feet, concave Northwesterly, aradial line to said point bears South 69°21'52"
East; Thence Northeasterly along the arc of said curve a distance of 9.70 feet, througha central
angle of 10°17'47"; Thence North 81°24'11" East 7.51 feet, to the Westerly Right-of-way line
of Mission Boulevard; Thence South 8°36'03" East 71.87 feet; to the beginning of 2 curve
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concave Westerly, having a radius of 1,980.00 feet, a radial line to said point bears North
81°23'57" East; Thence along the arc of said curve a distance of 224.62 feet, through a central
angle of 6°30'00"; Thence South 2°06'03" East 363.91 feet; Thence South 87°50'57" West
511.36 feet; Thence North 2°01'38" West 532.19 feet; Thence North 87°58'21" East 75.73 feet;
Thence North 2°02'55" West 92.48 feet; Thence North 87°56'16" East 19.62 feet; Thence
North 2° 03'45" West 129.99 feet to the TRUE POINT OF BEGINNING.

Excepting there from any portion lying below the mean tide line of the Pacific Ocean.

Also excepting there from all deposits of minerals, including oil and gas with the right to
prospect for, mine and remove and the same as reserved by the State of California by Chapter

119 Statutes of 1943, Recorded September 3, 1986 as File No. 86-385271 of Official Records.

I

Above described parcel containing 313233.89 Square Feet, or 7.19086 Acres.

%w« o L G-17-04

Ldme L. Da Pron, PLS 7824  Date
Asst. Land Surveyor, Field Engineering
City of San Diego

My Registration Renews 12/31/05

File: Belmont_Legal.wpd
W.0.-020084 - 5/15/2002 (1hd)



. 'LEGAL DESCRIPTION .
BELMONT PARK

All that portion of Pueblo Lot 1803 of Pueblo Lands, in the City of San Diego, County of San
Diego, State of California, according to Map thereof made by James Pascoe in 1870, now
known as Miscellaneous Map No. 36, and the unnumbered Tract of Mission Beach according to
Map thereof No. 1809, filed in the Office of the County Recorder of San Diego County, more
particularly described as follows:

Commencing at City of San Diego Survey Monument “Belmont” at the intersection of Ventura

Place and Ocean Front Walk as shown on said Map of Mission Beach, said Monument having
the NAD83 Coordinates of North 1862178.44 and East 6253378.64; Thence South 16 47"57"
East 59.92 feet; Thence North 87 43'43" Est 85.71 feet, to the TRUE POINT OF BEGINNING,;

Thence North 87°43'43" East 291.90 feet; Thence South 2°15'49" East 6.00 feet; Thence
South 82°20'59" East 48.54 feet; Thence South 2°16'26" East 15.35 feet; Thence South 76
35'48" West 2.48 feet; Thence North 87°43'43" East 8.27 feet; Thence South 61°41'37" West
16.35 feet; Thence South 45°45'21" West 16.67 feet; Thence South 27°25'20.54" West
16.17 feet; Thence South 8°24'19.85" West 16.24 feet; Thence South 0°38'01" West 7.96
feet; Thence South 11°09'17" East 16.51 feet; Thénce South 18°30'19" East 39.37 feet;
Thence South 66°18'36" West 7.24 feet; Thence South 28°53'50" West 16.54 feet; Thence
South 12°19'33" West 16.04 feet; Thence South 43°17'52" West 22.28 feet; Thence North
48°34'08" West 3.43 feet; Thence South 43°00'40" West 41.48 feet, Thence South 45°46'40"
East 3.49 feet; Thence South 42°50'26" West 37.12 feet; Thence South 2°17'55" West
52.83 feet, to a point on a curve, having a radius of 20.00 feet, concave Westerly, a radial line
to said point bears North 10 48'02" East; Thence Southerly along the arc of said curve a
distance of 47.19 feet, through a central angle of 135°11'04" ; Thence South 2°10'10" East
148.09 feet; Thence South 43°40'47" East 8.93 feet; Thence South 36°28'31" East 24.47
feet; Thence South 64°33'39" East 24.49 feet; Thence North 85°46'55" East 24.31 feet;
Thence North 62°28'44" East 16.27 feet; Thence North 35°58'12" East 24.54 feet, Thence
North 6°21'22" East 32.32 feet; Thence North 2°06'15" West 119.94 feet; Thence North
2°33'20" West 63.36 feet; to a point on a curve, having a radius of 120.00 feet, concave
Southeasterly, a radial line to said point bears South 87 26'40" West; Thence Northeasterly
along the arc of said curve a distance of 63.59 feet, through a central angle of 30°21'47";
Thence North 27°48'27" East 94.78 feet; Thence North 27°52'25" East 15.98 feet, Thence
North 20°27'48" East 17.70 feet; to a pointon a éurve, having a radius of 54.00 feet, concave
Northwesterly, a radial line to said point bears South 69 32'15" East;
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Thence Northeasterly along the arc of said curve a distance of 9.70 feet, through a central
angle of 10°17'47";, Thence North 81°13'48" East 7.51 feet, to the Westerly Right-of-way line
of Mission Boulevard;, Thence South 8°46'27" East 71.87 feet; to a point on a curve concave
Westerly, having a radius of 1,980.00 feet, a radial line to said point bears North 81°13'33"
East; Thence along the arc of said curve a distance of 224 .62 feet, through a central angle of
6°30'00"; Thence South 2°16'27" East 363.91 feet; Thence South 87°40'33" West 511.36
feet; Thence North 2°12'02" West 532.19 feet; Thence North 87°47'57" East 71.89 feet;
Thence North 1°16'56" West 100.27 feet, Thence North 88°42'16" East 19.62 feet; Thence
North 1°17'45" West 112.00 feet; Thence South 88°42'16" West 19.00 feet; Thence North
41°35'47" East 14.19 feet to the POINT OF BEGINNING.

Above described parcel containing 313,978.86 square feet, 7.2079 acres.

Reference:

AL.T.A. Survey of Belmont Park, by Rick Engineering Company, 5620 Friars
Road, San Diego, CA. 92110, dated 2-22-89, updated 12-17-1990.

L. E. CARTER JR.

Exp. 3-31-02
1 _ No. 6148
\ : B-31-00

LesterE. Carter Jr, PLS6148  Date
Sr. Land Surveyor, Field Engineering
My Registration Expires 3/31/2002

File: belmontx.igl
W.0. 020084 - 8/31/2000 (lec)
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EXHIBIT “A-3”
CITY OF SAN DIEGO
ACCESSORY USE PERMIT

THIS ACCESSORY USE PERMIT (“Permit™) is executed between the CITY OF SAN DIEGO, a
municipal corporation, hereinafter called "CITY," and WAVE THE PLANET, LLC, hereinafter

called "PERMITTEE."

SECTION 1: LOCATION AND USES

1.1 Permit Area. PERMITTEE shall be allowed to operate in: (A) the beach area
adjacent to the western boundary of the Belmont Park leasehold, excluding the
seawall and boardwalk ("Beach Concession Area"); (B) in the parking lot that
fronts the southern boundary of the Belmont Park leasehold (**Charter/Shuttle Bus
Area”); and (C) the north parking lot of the Leasehold (“Valet/Passenger Drop-Off
Zone”) [collectively the “Permit Area™], as shown on Exhibit “A,” which is
attached hereto and incorporated herein by this reference.

1.2 Permitted Uses. This Permit is granted to PERMITTEE for the sole purpose of
allowing PERMITTEE to operate the following accessory uses:

(A) Beach Concession. PERMITTEE is authorized to operate a beach
accessory rental and food/non-alcoholic beverage concession serving the
general public in the Beach Concession Area, from two (2) hours after sunrise
to 10:00 p.m. from October | to March 31 and 11:00 p.m. from April 1 to
September 30, on the terms and conditions set forth herein. PERMITTEE
shall be allowed to:

1. place and rent beach chairs, umbrellas and cabanas in the Beach
Concession Area; and

2. rent surfboards, body boards and sell beach necessities (e.g.
sunscreen, hats, towels, etc.) from the Beach Concession Area; and

3. place temporary potted palm trees and shrubbery on the beach in the
Beach Concession Area, at a number and size as approved by City Life

Guard Service; and

4. conduct the beach accessory rental concession and serve food and
non-alcoholic beverages with order service from a temporary central

Page 1 of 14 .
Initial’SW
e




1.3

1.4

1.5

1.6

beach kiosk, of a design to be mutually agreed upon; or, serve food and
non-alcoholic beverages in the Beach Concession Area directly to
patrons who are using PERMITTEE'S rental cabanas, umbrellas or
beach chairs.

(B) Charter/Shuttle Bus Area. PERMITTEE is authorized to monitor and
coordinate a non-exclusive charter/shuttle bus drop-off and loading area in the
Charter/Shuttle Bus Area. PERMITTEE understands and agrees that it may
not accept any form of consideration for this charter/shuttle bus drop-off and
loading area or preclude any charter/shuttle bus from using the area on a first-
come, first-served basis.

(C) Valet/Passenger Drop-Off Zone. PERMITTEE shall be authorized to
construct and operate a valet/passenger drop-off zone in the north parking lot
of the Belmont Park leasehold.

Procedure for Monitoring Use of Beach Concession Area. CITY will monitor
PERMITTEE'S use of the Beach Concession Area to ensure that the use is
satisfactory to CITY and conforms to the terms of this Permit. CITY will evaluate
PERMITTEE’S use of the Beach Concession Area in part by reviewing input from
CITY’s Park and Recreation Department, Police Department, and Lifeguard
Services. CITY will evaluate any written notice from those departments to Real
Estate Assets Department regarding the ongoing operations of PERMITTEE that
do not constitute a life safety issue on or before April 1, 2001 and again on October
1,2001. The Real Estate Assets Department will meet with PERMITTEE within
ten (10) days of the above evaluation dates to discuss any comments on
PERMITTEE’S operations and to require the implementation of mitigation
measures if necessary. If the Real Estate Assets Department is notified of a life
safety issue involving the Beach Concession Area, then PERMITTEE shall
immediately implement any mitigation measures required by CITY.

Weight Restrictions. PERMITTEE shall not place any weight on the boardwalk
exceeding three thousand (3,000) pounds at any time, including items in transit,
unless PERMITTEE has received the prior written approval of CITY.

Storage. PERMITTEE shall not store any item in the Beach Concession Area or
on any other CITY-owned land.

Special Events. On any date that CITY schedules a special event, CITY shall have
the exclusive right to use or permit the use of all or a portion of the Permit Area.
CITY shall give PERMITTEE advance written notice of any such special events.
Whether an event constitutes a “special event” for the purposes of this Section is in
the sole discretion of CITY.
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1.7

1.8

1.9

1.10

1.11

1.12

Beach Maintenance. When CITY cannot groom the Beach Concession Area
within two (2) hours after sunrise, CITY will notify PERMITTEE in advance of the
need to mutually schedule a time frame when the beach will be completely cleared
of PERMITTEE'S property in order to accommodate beach grooming.

Obligation to Diligently Operate . PERMITTEE covenants to operate the Beach
Concession Area for the above-specified purposes and to diligently conduct the
business thereon to produce a reasonable and substantial gross income.

Related Council Actions. By the granting of this Permit, neither CITY nor the
Council of CITY is obligating itself to any other governmental agent, board,
commission, or agency with regard to any other discretionary action relating to
development or operation of the Permit Area. Discretionary action includes but is
not {imited to rezonings, variances, environmental clearances, or any other
governmental agency approvals which may be required for the development and
operation of the Permit Area.

Competent Management. Throughout the term of this Permit, PERMITTEE shall
provide competent management of the Permit Area to the satisfaction of the City
Manager. For the purposes of this paragraph, "competent management" shall mean
demonstrated ability in the management and operation of beach accessory rentals,
food/non-alcoholic beverage concession, charter bus drop-off and related activities
in a fiscally responsible manner.

Political Activities. The Permit Area shall be used exclusively for the purposes
specified in Section 1.2 Permitted Uses, hereof. The Permit Area shall not be used
for working or campaigning for the nomination or election of any individual to any
public office, be it partisan or nonpartisan. Provided, however, that PERMITTEE
shall not be precluded from providing a forum for open public debate by candidates
such as occurs at a "candidate forum" and similar events.

Public Use. The general public shall not be excluded from any portion of the
Permit Area. PERMITTEE may propose reasonable restrictions for the use of the
Permit Area provided they are consistent with the rights of the general public.
PERMITTEE agrees that all activities conducted on the Permit Area shall be as
stated in Section 1.2 Permitted Uses, hereof. Implementation of any restrictions in
the Permit Area will not occur without advance written approval by CITY.

PERMITTEE shall, at all times during the Permit Term, defined in Section 2.1
below, maintain a CITY-approved sign identifying the Beach Concession Area as
CITY-owned and available for public use consistent with the terms of this Permit.
The sign shall be instalied by PERMITTEE at a location agreeable to CITY.
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SECTION 2: TERM

2.1

22

23

Commencement. The term of this Permit shall commence on October 1, 2000 and
expire on September 30, 2001 (“Permit Term”).

Holdover. Any use of the Permit Area by PERMITTEE after the expiration of the
Permit Term shall be construed to be on a month-to-month basis, and all other
terms and conditions of this Permit shall continue in full force and effect.

Renewal. CITY agrees to consider in good faith annual renewal of this Permit
provided that LESSEE complies with its terms and conditions. Further, any
decision to renew shall be in the sole discretion of City Manager.

SECTION 3: CONSIDERATION

3.1

32

Time and Place of Payment/Payment Procedure. All fees required herein must be
paid in conjunction with the rent payment for the Belmont Park lease, filed in the
Office of the City Clerk as (Document No. RR-266064), and the first through the
fifth Operating Memorandums (collectively, the “Belmont Park Lease™), all of
which are incorporated herein by this reference.

Consideration.

a. Minimum Monthly Fee. The Minimum Monthly Fee established for Permit
Term is Five Thousand Eight Hundred Thirty Three and 33/100 Dollars
($5,833.33) which shall be payable on the first day of the month beginning
with the first day of the Permit term (“Minimum Monthly Fee”).

b. Percentage Fees. LESSEE shall pay percentage fees equal to the applicable
Percentage Rent for similar products or services as set forth in Section
3.02(c) of the Belmont Park Lease (“Percentage Fees”). Percentage Fees
will be adjusted based on the provisions of Section 3.02(d), Percentage
Rate Adjustment, of the Belmont Park Lease. For the purpose of
calculating the Percentage Rent due under the Belmont Park Lease, the
Minimum Monthly Fee of Five Thousand Eight Hundred Thirty Three
Dollars and 33 Cents ($5,833.33) shall be credited against any Percentage
Rent due. Nothing in this Section 3 shall be construed to relieve
PERMITTEE from its obligation to make an annual Seventy Thousand
Dollar ($70,000) payment to a Mission Beach area traffic mitigation fund.
[f additional compatible Accessory Uses are permitted from time-to-time,
additional minimum rent may be charged, depending upon the use.

The fees specified herein shall not be reduced by any interference with
PERMITTEE’S operation caused by:
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1.
.

iii.
iv.

inclement weather;
beach maintenance;
demolition, construction repair or maintenance of the seawall; or
sweeping activities.

SECTION 4: ASSIGNMENT

4.1

4.2

4.3

44

Time is of Essence: Provisions Binding on Successors. Time is of the essence of
all of the terms, covenants, and conditions of this Permit, and, except as otherwise
provided herein, all of the terms, covenants, and conditions of this Permit shall
apply to, benefit, and bind the successors and assigns of the respective parties,
jointly and individually.

Assignment. PERMITTEE shall not assign any of its rights under this Permit.
Any such assignment shall automatically terminate this Permit.

Encumbrance. PERMITTEE shal! not encumber this Permit by deed of trust,
mortgage, chattel mortgage, or other security instrument during the term hereof.

Defaults and Remedies. In the event that:

M

)

3)
)

PERMITTEE shall default in the performance of any covenant or condition
required by this Permit to be performed by PERMITTEE and shall fail to
cure said default within thirty (30) days following written notice thereof
from CITY; or if any such default is not curable within thirty (30) days, and
PERMITTEE shall fail to commence to cure the default(s) within said
thirty-day period and diligently pursue such cure to completion; or

PERMITTEE shall voluntarily file or have involuntarily filed against it any
petition under any bankruptcy or insolvency act or law; or

PERMITTEE shall be adjudicated a bankrupt; or
PERMITTEE shall make a general assignment for the benefit of creditors;

then CITY may, at its option, without further notice or demand upon
PERMITTEE or upon any person claiming rights through PERMITTEE,
immediately terminate this Permit and all rights of PERMITTEE and of all
persons claiming rights through PERMITTEE to the Permit Area or to
possession thereof; and CITY may enter and take possession of the Permit
Area. Provided, however, in the event that any default described in Section
4.3a.(1), herein above is not curable within thirty (30) days after notice to
PERMITTEE, CITY shall not terminate this Permit pursuant to the default
if PERMITTEE immediately commences to cure the default and diligently
pursues such cure to completion.
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4.5

SECTION 5:

5.1

5.2

Waiver. Any CITY waiver of a default is not a waiver of any other default. Any
waiver of a default must be in writing and be executed by the City Manager in
order to constitute a valid and binding waiver. CITY delay or failure to exercise a
remedy or right is not a waiver of that or any other remedy or right under this
Permit. The use of one remedy or right for any default does not waive the use of
another remedy or right for the same default or for another or later default. CITY'S
acceptance of any fee is not a waiver of any default preceding the fee payment.
CITY and PERMITTEE specifically agree that the property constituting the Permit
Area is CITY-owned and held in trust for the benefit of the citizens of the City of
San Diego and that any failure by the City Manager or CITY staff to discover a
default or take prompt action to require the cure of any default shall not result in an
equitable estoppel, but CITY shall at all times, have the legal right to require the
cure of any default when and as such defaults are discovered or when and as the
City Council directs the City Manager to take action or require the cure of any
default after such default is brought to the attention of the City Council by the City
Manager or by any concerned citizen.

INSURANCE RISKS/SECURITY

Indemnity. PERMITTEE agrees to defend, indemnify, protect, and hold the CITY,
its agents, officers, and employees harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to PERMITTEE'S employees, invitees, guests, agents, or officers,
which anse out of or are in any manner directly or indirectly connected with the
development or operation of the Permit Area or the work and operations to be
performed under this Permit, and all expenses of investigating and defending
against same; provided, however, that PERMITTEE'S duty to indemnify and hold
harmless shall not include any claims or liability arising from the established sole
negligence, or sole willful misconduct of the CITY, its agents, officers, or
employees.

Insurance.

a. PERMITTEE shall take out and maintain at all times during the term of this
Permit the following insurance at its sole expense:

(1) Commercial General Liability insurance in the amount of not less
than Two Million Dollars ($2,000,000) Combined Single Limit
Liability with an occurrence claims form. This policy shall cover all
injury or damage, including death, suffered by any party or parties
from acts or failures to act by CITY or PERMITTEE or by
authorized representatives of CITY or PERMITTEE on or in
connection with the use or operation of the Permit Area.
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(2) Fire, extended coverage, and vandalism insurance policy on all
insurable property on the Permit Area in an amount to cover 100
percent of the replacement cost. Any proceeds from a loss shall be
payable jointly to CITY and PERMITTEE. The proceeds shall be
placed in a trust fund to be reinvested in rebuilding or repairing the
damaged property.

PERMITTEE'S responsibility to maintain said insurance also includes the
following:

(1)  Additional Insured. All insurance policies will name CITY as an
additional insured, protect CITY against any legal costs in
defending claims, and will not terminate without sixty (60) days'
prior written notice to CITY. All insurance companies must be
satisfactory to CITY and licensed to do business in California. All
policies will be in effect on or before the first day of the Permit,
except "course of construction fire insurance" shall be in force on
commencement of all authorized construction on the Permit Area,
and full applicable fire insurance coverage shall be effective upon
completion of each insurable improvement. A copy of the
insurance policy must remain on file with CITY during the entire
term of the Permit. At least thirty (30) days prior to the expiration
of each policy, PERMITTEE shall furnish a certificate(s) showing
that a new or extended policy has been obtained which meets the
terms of this Permit.

(2) Modification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the term by giving
PERMITTEE sixty (60) days' prior written notice. CITY'S
requirements shall be designed to assure protection from and against
the kind and extent of risk existing on the Permit Area.
PERMITTEE also agrees to obtain any additional insurance
required by CITY for new improvements, in order to meet the
requirements of this Permit.

3) Accident Reports. PERMITTEE shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the Permit
Area. This report shall contain the names and addresses of the
parties involved, a statement of the circumstances, the date and
hour, the names and addresses of any witnesses, and other pertinent
information.

G Failure to Comply. If PERMITTEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
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SECTION 6:

6.1

coverage, CITY has the right to obtain the insurance. PERMITTEE
shall reimburse CITY for the premiums paid with interest at the
maximum allowable tegal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30) days
of payment stating the amount paid, names of the insurer(s), and
rate of interest. Said reimbursement and interest shall be paid by
PERMITTEE on the first (1st) day of the month following the
notice of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4), if
PERMITTEE fails or refuses to take out or maintain insurance as required in
this Permit or fails to provide the proof of insurance, CITY has the right to
declare this Permit in default without further notice to PERMITTEE, and
CITY shall be entitled to exercise all legal remedies in the event of such
default.

Waste. Damage, or Destruction. PERMITTEE agrees to give notice to CITY of
any fire or other damage that may occur on the Permit Area within ten (10) days of
such fire or damage. PERMITTEE agrees not to commit or suffer to be committed
any waste or injury or any public or private nuisance, to keep the Permit Area clean
and clear of refuse and obstructions, and to dispose of all garbage, trash, and
rubbish in a manner satisfactory to CITY. If the Permit Area shall be damaged by
any cause which puts the Permit Area into a condition which is not decent, safe,
healthy, and sanitary, PERMITTEE agrees to make or cause to be made full repair
of said damage and to restore the Permit Area to the condition which existed prior
to said damage; or, at CITY'S option, PERMITTEE agrees to clear and remove
from the Permit Area all debris resulting from said damage and rebuild the Permit
Area in accordance with plans and specifications previously submitted to CITY
and approved in writing in order to replace in kind and scope the operation which
existed prior to such damage, using for either purpose the insurance proceeds as set
forth in Section 5.2 Insurance, hereof.

PERMITTEE agrees that preliminary steps toward performing repairs, restoration,
or replacement of the Permit Area shall be commenced by PERMITTEE within
thirty (30) days of the fire or damage, and the required repairs, restoration, or
replacement shall be completed within a reasonable time thereafter. CITY may
determine an equitable deduction in the minimum annual rent requirement for such
period or periods that the Permit Area is unusable for the purposes of this Permit
by reason of such damage.

IMPROVEMENTS/ALTERATIONS/REPAIRS
Acceptance of Permit Area. By signing this Permit, PERMITTEE represents and

warrants that it has independently inspected the Permit Area and made all tests,
investigations, and observations necessary to satisfy itself of the condition of the
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6.2

6.3

6.4

6.5

Permit Area. PERMITTEE agrees it is relying solely on such independent
inspection, tests, investigations, and observations in making this Permit.
PERMITTEE further acknowledges that the Permit Area are in the condition called
for by this Permit, that CITY has performed all work with respect to the Permit
Area, and that PERMITTEE does not hold CITY responsible for any defects,
whether apparent or latent, in the Permit Area, including the presence of any
hazardous wastes.

Entry and Inspection. CITY reserves and shall always have the right, but not the
obligation, to enter said Permit Area for the purpose of viewing and ascertaining
the condition of the same, or to protect its interests in the Permit Area, or to inspect
the operations conducted thereon. In the event that such entry or inspection by
CITY discloses that said Permit Area is not in a decent, safe, healthy, and sanitary
condition, CITY shall have the right, after ten (10) days' written notice to
PERMITTEE, to have any necessary maintenance work done at the expense of
PERMITTEE, and PERMITTEE hereby agrees to pay promptly any and all costs
incurred by CITY in having such necessary maintenance work done, in order to
keep said Permit Area in a decent, safe, healthy, and sanitary condition. Further, if
at any time CITY determines that said Permit Area is not in a decent, safe, healthy,
and sanitary condition, CITY may at its sole option, without additional notice,
require PERMITTEE to file with CITY a faithful performance bond to assure
prompt correction of any condition which is not decent, safe, healthy, and sanitary.
Said bond shall be in an amount adequate in the opinion of CITY to correct the
said unsatisfactory condition. PERMITTEE shall pay the cost of said bond. The
rights reserved in this section shall not create any obligations on CITY or increase
obligations elsewhere in this Permit imposed on CITY.

Maintenance. PERMITTEE agrees to assume full responsibility and cost for
keeping the Permit Area clean from litter and other beach debris and maintain and
preserve the Permit Area in a decent, safe, healthy, and sanitary condition
satisfactory to CITY.

Improvements/Alterations. Other than those temporary installations described
above in Section 1.2 Permitted Uses, no improvements, structures, or installations
shall be constructed on the Permit Area, and the Permit Area may not be altered by
PERMITTEE without prior written approval by the City Manager.

Taxes. PERMITTEE agrees to pay, before delinquency, ali taxes, assessments, and
fees assessed or levied upon PERMITTEE or the Permit Area resulting from
PERMITTEE’S use of the Permit Area. PERMITTEE recognizes and agrees that
this Permit may create a possessory interest subject to property taxation, and that
PERMITTEE may be subject to the payment of taxes levied on such interest, and
that PERMITTEE shall pay all such possessory interest taxes. PERMITTEE
further agrees that payment for such taxes, fees and assessments will not reduce

any fees due CITY.
Page 9 of 14 ’\(}/"
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6.6

6.7

Signs. PERMITTEE agrees not to erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings, or similar devices or advertising
without the prior written consent of CITY. If any such unauthorized item is found
on the Permit Area, PERMITTEE agrees to remove the item at its expense within
24 hours notice thereof by CITY, or CITY may thereupon remove the item at
PERMITTEE'S cost.

Hazardous/Toxic Waste. PERMITTEE will not allow the installation of additional
underground storage tanks or release of hazardous substances in, on, under, or from
the Permit Area. For the purposes of this provision, a release shall include but not
be limited to any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leeching, dumping, or otherwise disposing of
hazardous substances. "Hazardous substances" shall mean those hazardous
substances listed by the Environmental Protection Agency in regularly released
reports and any other substances incorporated into the State's list of hazardous
substances. A copy of the presently effective EPA and the State lists is on file in
the Office of the City Clerk as Document 769704 and by this reference is
incorporated herein.

In the event of any release of a hazardous substance, PERMITTEE shall be
responsible for all costs of remediation and removal of such substances in
accordance with all applicable rules and regulations of governmental authorities.

PERMITTEE agrees to assume the defense of, indemnify, and hold CITY harmless
from any and all claims, costs, and expenses related to environmental liabilities
resulting from PERMITTEE'S operations on the Permit Area, including but not
limited to costs of environmental assessments, costs of remed:ation and removal,
any necessary response costs, damages for injury to natural resources or the public,
and costs of any health assessment or health effect studies.

If PERMITTEE knows or has reasonable cause to believe that any hazardous
substance has been released on or beneath the Permit Area, PERMITTEE shall
give written notice to the City Manager within ten (10) days of receipt of such
knowledge or cause for belief. Provided, however, if PERMITTEE knows or has
reasonable cause to believe that such substance is an imminent and substantial
danger to public health and safety, PERMITTEE shall notify the City Manager
immediately upon receipt of this knowledge or belief and shall take all actions
necessary to alleviate such danger. PERMITTEE wil! notify the City Manager
immediately of any notice of violation received or initiation of environmental
actions or private suits relative to the Permit Area. In addition, PERMITTEE shall
not utilize or sell any hazardous substance on the property without the prior written
consent of CITY.
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SECTION 7: GENERAL PROVISIONS

7.1

72

7.3

74

Notices

a. Any notice required or permitted to be given hereunder shall be in writing
and may be served personally or by United States mail, postage prepaid,
addressed to PERMITTEE at:

Wave the Planet, LLC
7310 Miramar Road, Suite 625
San Diego, California 92126

or at such other address designated in writing by PERMITTEE; and to CITY
as follows:

City Manager

Attention: Real Estate Assets Director
City Administration Building

202 "C" Street, M.S. 9B

San Diego, CA 92101-4155

The notice shall be effective upon personal service or two (2) calendar days
following deposit in the United States mail.

b. Any party entitled or required to receive notice under this Permit may by
like notice designate a different address to which notices shall be sent.

Compliance with Law. PERMITTEE shall at all times in the construction,
maintenance, occupancy, and operation of the Permit Area comply with all
applicable laws, statutes, ordinances, and regulations of CITY, county, state, and
federal governments at PERMITTEE'S sole cost and expense. In addition,
PERMITTEE shall comply with any and all notices issued by the City Manager or
his authorized representative under the authority of any such law, statute,
ordinance, or regulation.

CITY Approval. The approval or consent of CITY, wherever required in this
Permit, shall mean the written approval or consent of the City Manager unless
otherwise specified, without need for resolution by the City Council.

Nondiscrimination. PERMITTEE agrees not to discriminate in any manner against
any person or persons on account of race, color, religion, gender, sexual
orientation, medical status, national origin, age, marital status, or physical
disability in PERMITTEE'S use of the Permit Area, including but not limited to the
providing of goods, services, facilities, privileges, advantages, and
accommodations, and the obtaining and holding of employment.
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1.5

7.6

1.7

7.8

Compliance with CITY'S Equal Opportunity Contracting Program.

a. Equal Opportunity Contracting. PERMITTEE acknowledges and agrees that
it is aware of, and will comply with, City Council Ordinance No. 18173 (San
Diego Municipal Code Sections 22.2701 through 22.2708, as amended),
EQUAL EMPLOYMENT OPPORTUNITY OUTREACH PROGRAM, a
copy of which is on file in the Office of the City Clerk and by this reference is
incorporated herein. PERMITTEE and all of its subcontractors are
individually responsible to abide by its contents.

PERMITTEE will comply with Title VII of the Civil Rights Act of 1964, as
amended; Executive Orders 11246, 11375, and 12086; the California Fair
Employment Practices Act; and any other applicable federal and state laws
and regulations hereafter enacted. PERMITTEE will not discriminate against
any employee or applicant for employment on any basis prohibited by law.

PERMITTEE submitted and CITY acknowledges receipt of a current Work
Force Report or a current Equal Employment Opportunity (EEO) Plan as
required by Section 22.2705 of the San Diego Municipal Code, which sets
forth the actions that PERMITTEE will take to achieve the CITY'S
commitment to equal employment opportunities.

Partial Invalidity. If any term, covenant, condition, or provision of this Permit is
found invalid, void, or unenforceable by a court of competent jurisdiction, the -
remaining provisions will remain in full force and effect.

Captions. The Permit outline, section headings, and captions for various articles
and paragraphs shall not be held to define, limit, augment, or describe the scope,
content, or intent of any or all parts of this Permit. The numbers of the paragraphs
and pages of this Permit may not be consecutive. Such lack of consecutive
numbers is intentional and shall have no effect on the enforceability of this Permit.

Entire Understanding. This Permit and the Belmont Park Lease contain the entire
understanding of the parties. PERMITTEE, by signing this Permit, agrees that
there is no other written or oral understanding between the parties with respect to
the Permit Area. Each party has relied on its own examination of the Permit Area,
advice from its own attorneys, and the warranties, representations, and covenants
of the Permit itself. Each of the parties in this Permit agrees that no other party,
agent, or attorney of any other party has made any promise, representation, or
warranty whatsoever which is not contained in this Permit.

The failure or refusal of any party to read the Permit or other documents, inspect
the Permit Area, and obtain legal or other advice relevant to this transaction
constitutes a waiver of any objection, contention, or claim that might have been
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based on these actions. No modification, amendment, or alteration of this Permit
will be valid unless it is in writing and signed by all parties.

7.9  Standard of Employees. PERMITTEE and its employees shall at all times conduct
themselves and the operations on the Permit Area in a creditable manner. -

SECTION 8: SIGNATURES

8.1 Signature Page.

IN WITNESS WHEREOF, this Permit is executed by CITY, acting by and through its City
Manager, and by PERMITTEE, acting by and through its lawfully authorized officers.

THE CITY OF SAN DIEGO

D4;Luwzﬁéﬁﬁm By/éﬁ;é&i%fé<<§;:_-—‘7

Director, Real Estate Assets

PERMITTEE:

WAVE THE PLANET, LL1
DateX)M\JL ’L/L; 2/9’0‘19 By(X‘ }\ /\/\ A

Fi 1rouz D. Memarzade‘ﬁ/ Member

Date \EW@ ZZ, m By / %M =

Thomas J. Loc}ﬁafeld/ﬁember

APPROVED AS TO FORM AND LEGALITY

CASEY G. GWINN, City Attomey

Date Tl 410} 2900 @(@\J a@M@ﬂ
eputy City Attorney

I:/WPO/GIBSON/accessory city 6-15-00b.doc
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LIST OF EXHIBITS TO
ACCESSORY USE PERMIT

EXHIBIT “A” - Site Map of Permit Area (consisting of 2 pages)
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. EXHIBIT C-1
Page 1 of 4

SUPPLEMENTAL DEVELOPMENT PLAN

Overview: LESSEE anticipates investing thirteen million ($13,000,000) in
improvements to Mission Beach (Belmont) Park as follows:

Phase I of the Supplemental Development Plan anticipates a LESSEE investment of four
million ($4,000,000) dollars of program enhancements to Mission Beach Park within four
(4) years of the effective date of this Memorandum. Improvements include:

® those described on Exhibit “2” attached hereto which are deemed approved qualified
Tier 2 Rent Credit expenditures per paragraph 7 of the Fifth Operating Memorandum
to Percentage Lease;

® addition of beach theme water recreational features that increase the attractiveness of
the existing Plunge and provide an aquatic recreational sports draw for the adjacent
boardwalk restaurants and associated north and west common area plazas;

* atrial one-year license to permit LESSEE to build and monitor a new charter/shuttle
bus drop-off and loading space, in the CITY-owned lot that fronts the southern
boundary of the Leasehold;

* identification of nine (9) valet/passenger drop-off parking spaces in the north
Leasehold parking lot and a trial one year license to permit LESSEE to operate a
parking valet service without diminishing the number of existing free first-come-first-
serve parking;

® atrial one-year license to permit LESSEE beach rentais and food service on a limited
sand area adjacent to the west boundary of the Premises.

Phase I of this Supplemental Development Plan envisages LESSEE submitting to CITY within
six (6) years of the effective date of this Memorandum, and completing within ten (10) years of
the effective date of this Memorandum, a Phase II Capital Improvement Plan for an anticipated
nine million ($9,000,000) dollar capital investment in one or more of the following program
enhancements to Mission Beach and Mission Bay Park:

* addition of new water recreation and beach theme features to the Leasehold;

* structural refurbishment / adaptive re-use of the Plunge Building

* Leasehold parking structure to supplement the existing parking reservoir; and,

* Mission Bay South Shores overfiow parking / shuttle service.

Initia&\_@



. EXHIBIT C-1
Page 2 of 4

Descriptive details for Phase I and II program elements are as follows:
Phase I -Detailed Description of Program Elements
Recreational Water Attractions:

Two types of water recreation enhancements are proposed for Phase I: the first is a children’s
interactive water show and stationary surfing wave feature; the second is a simulated surfing
attraction.

The children’s interactive water show and a stationary surfing wave (“Waterplay”) feature is
proposed at the north end of the Plunge. The Waterplay feature is proposed to replace two
existing trampolines now occupying the site. The trampolines will be moved to a new location in
the Leasehold. Participant access to the Waterplay feature will be from the north common area
plaza and through a new opening in the north end of the Plunge building. The water show
components of the Waterplay feature and north common area plaza include: a walk-through
tunnel wave; nighttime special sound and lighting effects; fountains; water mist projections; and
music. The stationary surfing wave is a small training wave that may actually be surfed by the
general public. Viewing of the interactive water show and Waterplay feature shall be available
from the surrounding rooftops.

The simulated surfing attraction known as “The Wave Loch Flow Rider®” is proposed to be
installed in three locations: the common area plaza west of the Plunge and on each of the
rooftops of the respective boardwalk restaurants. The west common area plaza will host the
“main show” wave. To provide adequate viewing space for the Flow Rider main show wave,
rooftop seating and dining is available from the decks of the two restaurants adjoining the wave,
and on walkways connecting the restaurants. The general public may actually ride the Flow
Rider main show wave.

Two smaller training Flow Rider units are located on the rooftops of Buildings 5 and 6. The
rooftop training Flow Riders are accessible to patrons from a set of existing stairs off the
boardwalk. Use of each Flow Rider is controlled by a reservation “check-in” system. In general,
only one user at a time is allowed to ride on each wave and 15 users are permitted in the
immediate queue.

To aesthetically enhance the currently under-utilized space on the north end of the northerly
restaurant, the patio shall be shifted approximately 15° east and extending it to the north Belmont
Park property line. Fire pits with small fountains would be the main design feature of the
proposed roof top decks and patio areas, which would be framed by arches matching the style of
Belmont Park’s existing historic arches.

Accessory Uses:

Beach Concessions: Pursuant to a renewable Accessory Use Permit attached as Exhibit A-3,
LESSEE shall provide beach accessories and food/non-alcoholic beverage service on the beach
adjacent to Belmont Park as shown on Exhibit “1" Site Map of Permit Area.
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EXHIBIT C-1
Page 3 of 4

Charter/Shuttle Bus Area: Pursuant to a renewable Accessory Use Permit attached as Exhibit
A-3. LESSEE, at its sole cost and expense, shall build and monitor, on a one year trial basis, a
new charter/shuttle bus drop-off and loading space, in the CITY-owned lot that fronts the
southern boundary of the Leasehold as shown on Exhibit “1" Site Map of Permit Area.

Valet/Passenger Drop-off: Pursuant to a renewable Accessory Use Permit attached as Exhibit
A-3, LESSEE shall build and operate, at its sole cost and expense, an nine-stall valet drop-off
zone located in its north parking lot immediately adjacent Building 6 as shown on Exhibit “1"
Site Map of Permit Area.

Phase II - Detailed Description of Program Elements:

New Water Recreation and Beach Theme Features: Subject to local review and approval by
the pertinent planning, design and community groups, development options include:

* a ‘Cirque du Soleil’ style water and wave show located in the east common area plaza
currently occupied by the toy boat pond. Expanded rooftop restaurants, amusements and
viewing would surround the central courtyard.

* additional water recreation and group picnic areas located adjacent to or on top of the
supplemental beach parking structures.

Structural Refurbishment / Adaptive Re-use of the Plunge Building: In order to insure
continued operation of the Plunge swimming pool, the Plunge Building requires major
renovation in order to overcome design flaws and permit an economically viable adaptive re-use.
LESSEE shall consider commercial uses within a historically rehabilitated Plunge Building
which would serve park and beach visitors, including but not limited to: an upper level hotel; a
surrounding beach culture and retail arcade; participatory water attractions and games.

Parking Structure(s): LESSEE shall review options and propose alternatives for designing and
building parking structure(s) on the Leased Premises and adjacent areas (e.g., Bonita Cove
parking lot or the adjacent City owned south parking lot), to supplement the existing beach
parking reservoir by three hundred plus (300+) spaces, conditioned upon financial feasibility.

Mission Bay South Shores Overflow Parking / Shuttle Service: To help alleviate beach and
bay parking and traffic congestion, LESSEE shall review options and propose financially feasible
alternatives for designing and building an overflow parking lot and shuttle service at the triangle
parcel defined by Interstate 5, Sea World Drive and Pacific Highway.

EAWPOV000\Gibson\Exhibit C-1.doc

Initials(yr@



EXHIBIT C-1
Page 4 of 4

LIST OF EXHIBITS TO
EXHIBIT C-1

1. Site Map of Permit Area, consisting of 2 pages
2. Approved Tier 2 Rent Credit List, consisting of 1 page

Initial X\//‘@



EEIBIT 0 SITE MAR
OF PERMIT AREA 7 i

nl
|

VA2
=

N2

INITIAL

VENTURA PLACE

. —
“ r—

(== (7 i:l'._.—n] T LR RN .E
T TR ind R \,_,, TrL e PR P T




EXIBT. |TR ENCLOSURE]|
' ORTH IL1
. - -‘-'T'd { 1. . .
91 VALET PARKING SPACES
~ o ASSENGER DROP OFF
REQONRGURED 1 | | |9'
TURN LUFE GUARD PARIING .
AROUND ?

Illlﬂ[

%ﬁj

EXRIBIT 1

PAGRE 20OF2

@ SCUATH PARRING LOF

= =<

Wil

NEW DEARID
MBI 1408)

NV DIBAN D
PAKNG X1

NA

ITIAL

A

B Mty npaenry g

TOUR IS (RO O
| =)

17

I

ot ot — e ———

——— — — —— — — — — — — — —

CONCESSIONS AREA

o — —— LI_I Sl vra—— R
©©
0 EXIST. BUILDING#6
00
©© 7
— ——__mmn_
~ ~ ~ _ ey
/88 T a8 88 88 8\ /g8
| concessions area | | CONCESSIONS AREA |
| I |
| | I
| I I |
L e e e S
B
D) sEACH CONCESSIONS AREA
e e i b e




APPROVED TIER 2
RENT CREDIT

Phase | Water Themed Features
& Support Facilities

General Conditions
Architectural & Engineering
Concrete

Structural Steel

Wood and Plaster
Thermal and Moisture Protection
Access

Finishes

Equipment

Mechanical

Electrical

Sound, Light & Cameras
Coatings

Installation

Medial Production Facilities
Grand Stands

Electrical

Sub Frame

Filtration Piping

Water Containment

Labor

Sealing

Wave Run Out

POS / Web System
Storage Containers
Miscellaneous Equip/Parts
Permitting

Elevators - Handicap
Pumps

Motor Control Center
Filter Equipment

Wave Surface

Signage

SS Nozzle Assemblies

EXHIgIT 2

Total

R DR PPN PP OPARPAPAL RPN NN N NN NN

75,000
180,000
60,000
70,000
100,000
40,000
40,000
10,000
30,000
100,000
60,000
125,000
35,000
30,000
150,000
80,000
200,000
20,000
20,000
10,000
100,000
10,000
10,000
150,000
10,000
20,000
20,000
120,000
155,000
275,000
90,000
195,000
24,000
147,000

2,761,000
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(R-2000-1616)

RESOLUTION NUMBER R-_293393
ADOPTED ON __JUN 2 6 2000

WHEREAS, in 1986, the Mayor and City Council approved the Belmont Park
commercial development project located in Mission Beach [Belmont Park]; and

WHEREAS, despite its unique oceanfront location, Belmont Park has never achieved its
full economic potential because the original business concept was similar to a retail mall, which
failed to account for the seasonal dynamics of the coastal area; and

WHEREAS, City desires to revitalize Belmont Park by including appropriate park
visitor-oriented commercial and recreational uses, including the installation of water theme
features for the amusement and entertainment of the general public [Features]; and

WHEREAS, the Features are designed to enhance the attractiveness of the Plunge
Building and to stimulate the economic viability and use of the existing restaurants and retail in
Belmont Park; dnd

WHEREAS, the Features have been approved by the California Coastal Commission and
the Park and Recreation Board, and have received positive recommendations from the Mission
Beach Town Council, the Mission Beach Precise Planning Board, the Coastal Area Committee,

and the Design Review Committee; NOW, THEREFORE,
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BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager or his
designee is authorized and empowered to execute, for and on behalf of The City of San Diego,

the Fifth Operating Memorandum to the Belmont Park lease, a copy of which is on file in the

office of the City Clerk as Document No. RR- 293393

APPROVED: CASEY GWINN, City Attorney

y ] /¢ Q&gf/(gl@g\d

i W. Girard
Deputy City Attorney

LWG:ccm:Civ.
05/24/00
Or.Dept:REA
R-2000-1616
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Passed and adopted by the Council of San Diego on JUN 2 6 2000 by the following
vote:

YEAS: MATHIS, WEAR, KEHOE, STEVENS, WARDEN, STALLINGS, McCARTY,
VARGAS. MAYOR GOLDING.

NAYS:__NONE

NOT PRESENT: NONE

AUTHENTICATED BY:
SUSAN GOLDING
Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California
(SEAL)

By: _Esther Ramos , Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of

RESOLUTIONNO. R-_2833Q72 , passed and adopted by the Council of The City of San
Diego, California on JUN 2 6 2000

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)

Byé%@v éﬂﬂﬁ, Deputy
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FOURTH OPERATING MEMORANDUM TO PERCENTAGE LEASE %

This Fourth Operating Memorandum to Percentage Lease is dated
for reference purposes dgxq; / L- + 1991 by and between the City
of San Diego, a municipal cbrporation ("Lessor") and Belmont Park
Associates, a California 1limited partnership ("Lessee"), with
respect to the following facts:

RECITALS

A. Lessor and Lessee entered into a Percentage Lease dated March
4, 1987 ("Original Lease"), an Operating Memorandum to Percentage
Lease dated December 23, 1987, a Second Operating Memorandum to
Percentage Lease dated December 11, 1990 and a Third Operating
Memorandum to Percentage Lease dated February 25, 1991
(collectively, the "Lease").

B. The Original Lease, at Section 1.11 and by reference to the
Belmont Park Development Plan attached to the Original Lease as
Exhibit C, provides that a community meeting room ("Community
Room") shall be constructed by the Lessee within the Plunge Fitness
Facility located in Belmont Park for use by the general public in
accordance with the Original Lease and that certain Recognition and

Attornment Agreement between Lessor, Lessee and Southern California.

Fitness, Inc., a California Corporation ("Fitness") the operator of
the Plunge Fitness Facility.

C. Fitness and Lessee wish to relocate the Community Room from
its present location in the Plunge Fitness Facility to another
location in Belmont Park.

D. Lessor agrees tec consent to the foregoing on the following
terms and conditions.

NOW, THEREFORE, in consideration of mutual agreements set
forth herein, the parties agree as follows:

AGREEMENT

1. Lessor hereby consents to relocation of the Community Room to
3136 Mission Boulevard, Suite G, San Diego, California, which
contains approximately 900 square feet of space in Belmont Park
effective on or about July 15, 1991.

2. Lessor consents to the use by Fitness of the former location
of the Community Room in the Plunge Fitness facility for general
commercial uses by Fitness in accordance with its Sublease with
Lessee.

102531 000000\ 0013304.01

"’%
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3. Except as amended hereby, all the provisions of the Original
Lease shall remain unchanged and in full force and effect.

Lessor: Lessee:

CITY OF SAN DIEGO, BELMONT PARK ASSOCIATES,

a municipal corporation a California limited partnership
By: By: Phase I Developnment, Inc.,

Name: %/J ZARNE
VLERTY SERV7CESs SYPerViISare

Approved as to form and legality
this'Z :L day of , 1991:

NaMe:" | A, S
Title: Deputy City Attorney

102631 000000 | 0013304.01 -2 -

a California corporation
General Partner

By: 6 W‘El/&
Name: o oa
Title: AL

By:
Name:
Title:




THIRD OPERATING MEMORANDUM TO PERCENTAGE LEASE

This Third Operating Memorandum to Percentage Lease is dated
for reference purposes February 25, 1991 by and between the City of
San Diego, a municipal corporatlon ("Lessor") and Belmont Park
Associates, a cCalifornia limited partnership ("Lessee"), with
respect to the following facts:

RECITALS
A, Lessor and Lessee entered into a Percentage Lease dated march
4, 1987 ("Original Lease"), and Operating Memorandum to Percentage
Lease dated December 23, 1987 ("First Memorandum"), and a Second

Operating Memorandum to Percentage Lease dated December 11, 1990
(collectively, the "Lease").

B. The legal description of the real property which is leased by
Lessor to Lessee pursuant to the Lease is incorrect and the parties
desire to incorporate the correct legal description.

NOW, THEREFORE, in consideration of mutual agreements set
forth herein, the parties agree as follows:

AGREEMENT

1. Exhibit A which was attached to the Original Lease and Exhibit
A which was attached to the First Memorandum are deleted and
Exhibit A~1 which is attached hereto is substituted in place
thereof as the true and correct legal description of the real
property which is leased by Lessor to Lessee pursuant to the Lease.

2. Except as amended hereby, all the provisions of the Lease
shall remain unchanged and in full force and effect.

Lessor: Lessee:
CITY OF SAN DIEGO, BELMONT PARK ASSOCIATES,
a municipal corporation a California limited partnership
/6/‘4% 6%‘»‘ By: Phase I Development, Inc.,
Name: /(DMTJ'CD//J’KS a California corporation
Title: NG /ﬁZc. Z General Partner

R Lepgre 'mm
Approved as to form ind legall By: Atrser QzCAJ7€ZI;;

this{< day o Name: DorACD €. LudTE

By: (/)/P(—Jﬂ[_/b(ﬂ\/ Title: Ex, U.P

Name: |4 . \JALOC Z {bnwno
Title:

8
The above Third Operating Memorandum to Percentage Lease replaces the original
Third Operating Memorandum to Percentage Lease, which was approved as to form
and legality on February 26, 1991 but was not in a recordable format.




STATE OF CA FORNM ) ,
COUNTY OFXQZL‘& , aa/b
on '////f/?f before me, Jéﬁx LA&WW
k., &ga,mc)

personally apreare'd personally known to
me Wa}%e_me—en—the"iﬂgrs—ef—s&t&e-ﬁ&e%mm to be

the person(#] whose name l@eﬁe— ubscribed to the within
instpuamant and acknowledged to mé that shatehey executed thesame

i @— > authorized «capacility _p.es‘)’, and that by

@u&w s:.gnature,(,é') on the instrument the person(s}, or the
htity upon behalf of which the person(,é) acted, executed the
instrument.

WITNESS my hand and official seal.

i\ SHELIA ANN BOHANNON-DUHART
COMM. #1012004

&~/.] Notary Public — Californic

SAN DIEGO COUNTY

2= My Comm. Expites DEC 22,1997

LYNN PR

NNA1

b
Jie

STATE OF CALIFORNIA )
COUNTY OF San Diego )

Oon___ November 15, 1995 before me, Lori C. Carpenter ,
personally appeared__ Donald C. White ; PErSoREiEYX RIowW R

mexfoxx proved to me on the basis of satisfactory evidence) to be
the person(x) whose name(s) is/awe subscribed to the within
instrument and acknowledged to me that he/shpthay executed thesame
in his/herytbeirx authorized capacity (ies), and that by
his/hexitheikr signature(sy on the instrument the person(s) , or the
entity upon behalf of which the person(e) acted, executed the
instrument. ;

WITNESS my hand and official seal.
Signature:C%IQJQXL, Z)( . %/fpﬁ/}dlm,(
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EXHIBIT "A-1" . BELMONT PARK .XHIBIT A-1 9
: LEGAL DESCRIPTION

“

All that portion of Pueblo Lot 1803 of Pueblo Lands, in the City of San Diego,
County of San Diego, State of California, according to Map thereof made by James
Pascoe in 1870, now known as Miscellaneous Map No. 36, and the unnumbered Tract
of Mission Beach according to Map thereof No. 1809, filed in the Office of the
County Recorder of San Diego County, more particularly described as follows:

Beginning at City Survey Monument "BELMONT" at the intersection of Ventura

Place and Ocean Front Walk as shown on said Map of Mission Beach; thence South

17° 33" 57" East 59.92 feet; thence North 86° 57' 43" East 70.44 feet the TRUE
 POINT OF BEGINNING thence continuing North 86° 57' 43" East 307.18 feet; thence
South 03° 02' 17" East 6.00 feet; thence South 83° 06' 55" East 48.54 feet;

thence South 03° 02' 17" East 15.35 feet; thence South 75° 50' 22" West 2.48

feet; thence South 84° 54' 14" West 8.27 feetr; thence South 60° 55' 41" West

16.35 feet; thence South 44° 59' 16" West 16.67 feet; thence South 26° 39' 19" ,
West 16.17 feet; thence South 07° 38' 23" West 16.24 feet; thence South 00° 08' 13"
East 7.96 feet; thence South 11° 55' 16" East 16.51 feet; thence South 19° 16' 16"
East 39.37 feet; thence South 65° 32' 18" West 7.24 feet; thence South 28° 07' 54"
West 16.54 feet; thence South 11° 33' 28" West 16.04 feet; thence South 42° 31' 53"
West 22.28 feet; thence North 49° 19' 28" West 3.43 feet; thence South 42° 14' 42"
West 41.48 feet; thence South 46° 32' 33" East 3.49 feet; thence South 42° Q4' 28"
West 37.12 feet; thence South 01° 31' 54" West 52.83 feet to a point in a non-
tangent 20.00 foot radius curve concave Westerly, a radial line to said point bears
North 10° 02' 02" East; thence Southerly along said curve through a central angle
of 135° 11' 04" an arc distance of 47.19 feet; thence along a non-tangent line
South 02° 56' 09" East 148.09 feet; thence South 44° 27' 04" East 8.93 feet; thence
South 37° 14' 33" East 24.47 feet; thence South 65° 19' 34" East 24.49 feet; thence
North 85° 00' 57" East 24.31 feet; thence North 61° 42' 41" East 16.27 feet; thence
North 35° 12' 19" East 24.54 feet; thence North 05° 35' 18" East 32.32 feet; thence
North 02° 52' 15" West 119.94 feet; thence North 03° }9' 20" West 63.36 feet to the
beginning of a tangent 120.00 foot radius curve concave Southeasterly; thence
Northeasterly along said curve through a central angle of 30° 21' 47" an arc
distance of 63.59 feet; thence tangent to said curve North 27° 02' 27" East 94.78
feet; thence North 27° 06' 20" East 15.98 feet; thence North 19° 41' 45" East 17.70
feet to the beginning of a tangent 54.00 foot radius curve concave Northwesterly;
thence Northeasterly along said curve through a central angle of 10° 17' 45" an arc
distance 9.70 feet; thence along a non-tangent line North 80° 27' 33" East 7.51
feet to the Westerly right-of-way of the Westerly lane of Mission Boulevard; thence
along said right-of-way South 09° 32' 27" East 71.87 feet to the beginning of a
tangent 1980.00 foot radius curve to the right; thencé Southerly along said curve
through a central angle of 06° 30' 00" an arc distance of 224.62 feet; thence
tangent South 03° 02' 27" East 363.91 feet; thence leaving said right-of-way South
86° 54' 33" West 511.36 feer; thence North 02° 58' 02" West 532.19 feet; thence
North 87° Ol' 58" East 76.27 feet; thence North 03° 02' 17" West 60.98 feet; thence
North 86° 57' 43" East 17.00 feet to the beginning of a tangent 3.00 foot radius
curve to the left; thence Northerly along said curve through a central angle of

90° 00" 00" an arc distance of 4.7]1 feet; thence tangent North 03° 02' 17" West
36.50 feet to the beginning of a tangent 3.00 foot radius curve to the left; thence
Westerly along said curve through a central angle of 90° 00' 00" an arc distance of
4.17 feet; thence tangent South 86° 57' 43" West 19.56 feet to the beginning of a
tangent 3.00 foot radius curve to the right; thence Northerly along said curve
through a central angle of 90° 00' 00" an arc distance of 4.71 feet; thence tangent
North 03° 02' 17" West 115.99 feet to the TRUE POINT OF BEGINNING.

CONTAINS 7.136 ACRES (MORE OR LESS)



™
i

| ‘ ooropy

SECOND OPERATING MEMORANDUM TO PERCENTAGE LEASE

This Second Operating Memorandum to Percentage Lease ("Operating
Memorandum") is executed on December 11, 1990 between the City of
San Diego ("CITY") and Belmont Park Associates ("Lessee"), and it
is mutually agreed as follows:

1. This Operating Memorandum is made with reference to the
following recital of essential facts:

1.01 CITY and Lessee entered into a Percentage Lease dated
March 4, 1987 (the "Lease").

1.02 CITY and Lessee entered into an Operating Memorandum To
Percentage Lease dated December 23, 1987 for the purposes of (a)
substituting a revised Exhibit "A" to the Lease and (b) clarifying
that the sentence in Section 3.03 on Page 9 of the Lease reading
"In no event shall the total rent credit exceed $5,617,700." shall
be interpreted as follows: "In no event shall the total rent
credit exceed $5,617,700, plus interest expense."

1.03 Uncertainties have arisen relating to the interpretation
and manner of computation of the Rent Credit..to which Lessee is
entitled as referred to in Sections 3.02,<i;?@‘and 3.04 of the
Lease. -

1.04 Lessee has constructed the Public Improvements as
contemplated by Section 3.03 of the Lease and became entitled to
the maximum Rent Credit of $5,617,700, plus interest expense.

1.05 There currently exists a loan which has funded a portion
of the cost of the improvements constructed on the Lease premises
by Lessee, and Lessee has paid interest on that loan for the
entire period commencing prior to July 1988 and continuing to date
at an interest rate which has varied from 10-1/2% at the beginning
of July 1988 to a maximum of 13-1/2% in the spring of 1989, and
which has been reduced to the current rate of 11.5%.

1.06 Lessee is currently negotiating for a new five year loan
which would bear an interest rate of approximately 10-1/2%. It is
contemplated that from time to time loans on the Lease premises
will be refinanced and/or replaced by new loans bearing presently
undetermined rates of interest.

1.07 CITY and Lessee desire to clarify any uncertainties
regarding the interpretation and manner of computation of the Rent
Credit and to clarify the Lease to accomplish this objective as
set forth below.

2. The second sentence of Section 3.03 of the Lease shall be
modified in its entirety to read as follows: In consideration for
same, CITY shall provide an annual rent credit ("Rent Credit") in
an amount equal to the debt service constant (actual interest
incurred plus principal repayment) applicable to any lcan (which
shall be arranged by Lessee at competitive market interest rates)
encumbering the Lease premises as of the period for which the Rent
Credit is computed, multiplied by the then outstanding balance of




the Rent Credit to which Lessee is then entitled; and Lessee shall
continue to be entitled to such Rent Credit until ILessee shall
have been reimbursed by CITY through the Rent Credit for the full
principal amount of the maximum Rent Credit of $5,617,700 plus the

actual interest which Lessee incurs applicable to each such locan
as referred to above,.

3. The next to last sentence of the first paragraph of

Section 3.03 of the Lease shall be modified in its entirety to
read as follows: Ninety per cent (90%) of any percentage rent in
excess of the minimum rent (before deduction of the Rent Credit)
for each Lease Year shall not be paid to CITY, but shall be
deducted from the outstanding balance of the Rent Credit to which
Lessee is entitled as of the time of such deduction, until such
time as the outstanding balance of the Rent Credit has been
reduced to zero.

4. Attached as Exhibit "A" and incorporated in this Operating
Memorandum by reference is a schedule setting forth the
computation of the actual Rent Credit from the beginning on

July 1, 1988 through December, 1990, plus a projection for the 12
months of 1991 based on the assumption that the replacement loan
currently being negotiated by Lessee becomes effective January 1,
1991 at an interest rate of 10.5% per annum.

5. Except as expressly clarified by this Operating Memorandum all
of the provisions of the Lease, as previously clarified by the
Operating Memorandum To Percentage Lease dated December 23, 1987,
shall remain fully effective.

~13-96
THE CITY OF SAN DIEGO 17!
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BELMONT PARK ASSOCIATES,
a California Limited Partnership
By: Phase One Development, Inc.

Bydé—ﬁ"""“*’( @@ﬁl‘t

Dcnald White
Executive Vice President

Approved as to form and legality
on December \Z., 1990

Ao

Harold O. Valderhaug¥
Deputy City Attorney
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Nov-90  $,711,663.07  11.50% 1.50%  54,736.77  58,767.33 3,533.33 52,93400 5473677 1,3LTT  5713,465.84  11/10 11730 @ 11.5%
Doo-90  5,713,465.84 11.50% 1L.50%  54,754.05 58,767.33 $,833,33 5293400  54,754.0% 1,82005  5,715,285.89  Aseumso 11.5% for 12/90
a9l 571528589  10.50% 13.53% 6441508  38,767.33 $,833.33 5293400  50,008.7% 2,925.25)  5,712,360.64  Aseumo 10.5%, 15 yoar amortization.
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Mar-91  $,709,409.900  10.50% 13.53% 6441508  58,767.33 5,803.3 $2,9M.00 499573 Q.976.66)  3$,206,433.14  Asexmo 10.5%, 15 yoar amortization. D
Apr-91  5,706,433.14 10.50% 15.53% 6441308  58,767.33 5,833.33 52,9400 4993129 0.00271) 570343043  Assume 10.5%, 15 yoar aortization. o
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Assomptions: New loas boginiag Jassery 1, 1991 (10.3% istcrost and 13 your amsortization)
No City porcostago rond assumed dwo 0 it boiag a varisble factor.

EXHIBIT "A"
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OPERATING MEMORANDUM TO PERCENTAGE LEASE

This Operating Memorandum to Percentage Lease by and between the
City of San Diego (the "City") and Belmont Park Associates, a
California limited partnership ("Lessee"), is entered into as of

this _ D2 day of DeremflQEX.  , 1987, with reference to the

following facts:

A.

City and Lessee entered into a Percentage Lease dated
March 4, 1987, with respect to certain real property
described therein.

Section 3.03 is ambiguous and the parties desire to
clarify such provision.

The agreed 1legal description attached to said
Percentage Lease conflicts with the legal description
contained in the lease executed between the City and
Save The Coaster Committee. The parties desire to
resolve such conflict.

NOW, THEREFORE, the parties agree as follows:

1.

On Page 9, Section 3.03, the following sentence is
included: "In no event shall the total rent credit
exceed §5,617,700." This provision shall be
interpreted as follows:

"Tn no event shall the total rent credit exceed
$5,617,700, plus interest expense."

Exhibit "A" to said Percentage Lease shall be deleted
and Exhibit "A" attached hereto shall be substituted
therefor and be defined as the Premises therein. For
the purpose of (i) interpretation of the property
vested under Proposition "G", and (ii) defining areas
available to Lessee for the operation and maintenance
of park/visitor oriented commercial and recreational
uses, the legal description originally attached to said
Ground Lease shall govern.
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THE CITY OF SAN DIEGO

BY3;2:!E::=s;::§3ﬁ;§i:$;;§gLJk:::—
pePCity Manage

BELMONT PARK ASSOCIATES,
a California limited partnership

PHASE ONE DEVELOPMENT, INC.

Byz/ﬁ’zi—?

Steven L. Davis, President

APPROVED as to form and legality this 2—2 day OfrtlQAijJLﬂ,

By: mk QOLAJL\/

Deputy City Attorney
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LXHIBIT A"

C‘) JEE nCa-‘{.J: 1987

REV. APRIL 16, 1987

LEGAL DESCRIPTION

BELMONT PARK BOUNDARY:

BASIS OF BEARINGS: Being the centerline of Strandway adjacent to Block
100, Parcel Map No. 8978, recorded July 27, 1979, F/P No. 79-315081 O.R.;
in the City of San Diego, County of San Diego, State of California;

{.e. North 2'48'00" West.

Beginning at City survey monument "Belmont®™ at the Intersection of Ventura
Place and Ocean Front Walk; thence South 17°33'57" East 59.92 feet; thence
North 86°57'43" East 70.44 feet to the TRUE POINT OF BEGINNING; thence
continuing along said line North 86°57'43" East 339.18 feet to the
Southwesterly curb line of Ventura Place; thence along said curbline South
71°07°'05" East 17.05 feet; thence leaving safd curb line South 3°02°'17"
East 21.14 feet to a point with an iron pin with cap marked RCE 27741;
thence South 81°10'03" West 57.96 feet to a point with an iron pin with
cap marked RCE 27741; thence South 2°26'48™ East 144.33 feet to a point
with an fron pin with cap marked RCE 27741; thence South 52°40'55" West
81.33 feet to a point with a disk marked RCE 27741; thence South 2'57'28"
East 302.14 feet to a point with a disk marked RCE 27741; thence North
86°57'41* East 100.77 feet to a point with a disk marked RCE 27741; thence
North 3°02'19" West 214.00 feet to the beginning of a 240.13 foot radius
curve, concave Easterly to a point with an iron pin with cap marked RCE
27741; thence along said curve through a central angle of 34°27°'47" a
distance of 134.84 feet to a point with a disk marked RCE 27741; thence
North 31°25°'28" East 34.51 feet to the beginning of a 158.47 foot radius
curve, concave Northuesterly to a point with a disk marked RCE 27741; .
thence along said curve through a central angle of 20°44'09™ a distance of
57.35 feet, to a point with an fron pin with cap marked RCE 27741 a radial
bearing to the center of said curve bears North 79°18'41" West; thence
non-tangent to said curve North 80°27'33" East 5.20 feet to the Westerly
right-of-way line of the West lane of Mission Boulevard per Miscellaneous
Map No. 148; thence along said Westerly line South 9°32'27" East 71.87
feet to the beginning of a 1980.00 foot radius curve, concave Westerly;
thence along said curve through a certral angle of 6°30'00" a distance of
224.62 feet; thence South 3°02'27" East 363.91 feet; thence leaving
aforementioned Westerly line South 86°54'33" West 511.36 feet: thence
North 2°58'02" West 532.19 feet; thence North 87°01'S8" East 76.27 feet;
thence North 3°02'17" West 60.98 feet; thence North 86°57'43" East 17.00
feet to the beginning of 3.00 foot radius curve, concave Northwesterly;
thence along said curve through a central angle of 90°00°'00" a distance of
4.71 feet; thence North 3°02'17" West 36.50 feet to the beginning of 3.00
foot radivs curve, concave Southwesterly; thence along said curve through
a central angle of 90°00'00™ a distance of 4.71 feet; thence South

86°57'43" West 19.56 feet to the beginning of a 3.00 foot radius curve,
concave Northeasterly; thence along said curve through a central angle of 4}{\
90°00'00" a distance of 4.71 feet; thence North 3°02'17" West 116.00 feet ;

to the TRUE POINT OF BEGINNING.
Contains 7.136 Acres {More or Less) %’7

%/
VOL. 1000 poC. 2091 TLS A'}
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FILE:
DATE:
T0:
FROM:
SUBJECT:

v
| o0 o
CITY OF SAN DIEGO
MEMORANDUM
Leases - Belmont Park Associates
March 7, 1990
City Attorney
Property Department

Belmont Park Associates Lease - Commencement Date

This is in reference to your memorandum dated February 26, 1990 to the City
Auditor.

Council Resolution R-270781 referred to in your memorandum was a resolution
established in connection with Proposition G and not the long-term lease
approved by the City Council. The Council Resolution for the lease is
Resolution R-266064 and was adopted on June 23, 1986, prior to the aforesaid
resolution.

In any event, the Lease Agreement states in part at Section 2.01,
Commencement, "The term of this lease shall be fifty (50) years commencing on
the first day of the calendar month following the receipt of all discretionary
approvals required by governmental authorities having jurisdiction to approve
same as described in Section 1.03 ("Commencement Date") or July 1, 1988,
whichever date or event first occurs.”

If you review Section 1.03, Related Council Actions, you will note that, in
negotiating the lease, we specifically listed Certificate of Occupancy as one
of the required discretionary actions. Therefore, since the first Certificate
of Occupancy is dated June 30, 1988, the lease term is effective and, in fact,
commences on July 1, 1988.

Please acknowledge your agreement with the above on the copy of this

memorandum. /)<;4:’~‘Ll=>’///
K;E%%z;?tg;mes, Property Agent

Property Management Division
JEH:st(43-2)

cc: James L. Spotts
Rhea Kuhlman
Don Barone
G. R. Randolph ABOVE ACCEPTABLE
Bob Kruger
Betty Conley
Susan Drake
Darryl Jensen By J
Eugene Ruzinni City Attorney N\

Date ‘3,/\ 2,’/9 0
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RESOLUTION NUMBER R- o ¢32d0

aporTeED oN __ ALIG 7 1989

WHEREAS, The City has entered into a lease with Belmont Park
Associates "for construction, operation and maintenance of a
park/visitor-oriented commercial and recreational center, as
described in the Development'Plan attached [to the lease], and
for such other related or incidenté} purposes as may be first
approved in writing by the City Manager, which approval shall not
be unreasonany withheld . . ."; and

WHEREAS, the Mission Beach Park lease project has been
determined to have "vested rights" under the Save Mission Beach
Park (Belmont Park) Initiative, also known as Proposition G; and

WHEREAS, Belmont Park Associates has proposed the addition of
a carousel 30 feet in diameter within the lease area as a
"related or incidental"” use under the lease; and

WHEREAS, Proposition G basically requires public park and
recreational uses within Mission Beach Park but excludes
commercial uses except within the plunge building and except in
connection with historical preservation uses; and

WHEREAS, Proposition G further allows "incidental and
related” uses to those uses specifically authorized; and

WHEREAS, the proposed carousel has been determined by the
City Manager to be an incidental and related use under the vested
lease project and the carousel use'can be considered an
incidental and related use to the historical rehabilitation of
the plunge and the adjacent roller coaster; NOW, THEREFORE,

-PAGE 1 OF 2-
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BE IT RESOLVED, by the Council of The City of San Diego, that
the City Council hereby finds that the proposed carousel
operation is a "related or incidental" use under the lease and
that it is also an "incidental and related" use to those uses
specifically authorized under Proposition G.

BE IT FURTHER RESOLVED, that the City Manager is hereby
authorized to approve the installation and operation of a
carousel in Mission Beach Park in a manner and as more
particularly described in the Manager's report, a copy of which

is attached hereto and by this reference incorporated herein.

L

APPROVED: JOHN W. WITT, City Attorney

By

Haro¥d O. Valderhaud)
Deputy City Attorney

HOV:ps
07/21/89
Or.Dept:Prop.
Job:220307
R-90-135
Form=r.none

-PAGE 2 OF 2-



RECORDING REQUESTED BY . .
r hd s -

‘CITY OF SAN DIEGO

AND WHEN RECORDED MAIL TO
City of San Diego
Property Department
Security Pacific Plaza

Addrass 1200 Third Ave., Suite 1700

city San Diego, CA 92101

§mm L__Attn: Property Management

Mail Station 51-A

Name

SPACE ABOVE THIS LINE FOR RECORDER'S USE —

MAIL TAX STATEMENTS TO

I .

[_d City of San Diego
Name Property Department 0
it p s p - DOCUMENTARY TRANSFER TAX §
Mdress ~ Security Pacific Plaza COMPUTED ON FULL VALUE OF PROPERTY CONVEYED,
City 1200 Third Ave., Suite 1700 OR COMPUTED ON FULL VALUE LESS LIENS AND
e San Diego, CA 92101 ENCUMBRANCES REMAINING AT TIME OF SALE.
Attn: Property Management
Mail Station 51-A
Signature of Declarant or Agent determining tax. Firm Name
QUITCLAIM DEED ... )
By this instrument dated o ie et e e mmemem e m e , for a valuable consideration, °
BELMONT PARK ASSOCIATES, a California Limited Partnership
do£8.. hereby remise, release and forever quitclaimto the CITY OF SAN DIEGO
the following described Real Property in the State of California, County of ...____._._° San Diego .
City of oo San Diego .
SEE ATTACHED LEGAL DESCRIPTION.
BELMONT PARK ASSOCIATES,
a California Limited Partnership
By: PHASE ONE DEVELOPMENT, INC.,
a California Corporation
(Managing General Partner)
BY>J ___________________________________________________
GARY W/ HOLLENBECK, President
____________ o Bl
K. D, Secretary
L
S;‘ STATE OF CALIFORNIA On...July... €2€  1988.. before me, the undersigned, a Notary Public in and for said
? gs. County and State, personally appeared Gary W. Hollenbeck and
Z COUNTY OF..San _Diego Jon K. Ladd
proved to me on the basis of satisfactory evidence to be the person. 2
2 OFFICIAL SEAL name ‘1 o -
™~ SEN R tome nat ...k e € same.
S o\ KRISTAN V. WOLLESEN to me that ¢ execs
Z 2451 NOTARY PUBLIC - CALIFORNIA .
£ 3 SAN DIEGO COUNTY Notary's Signature. ..«
Pt My Comm. Expires July 25, 1989
MAIL TAX STATEMENTS AS DIRECTED ABOVE




QUITCLAIM DEED

Transamerica Title

Insurance Company

—

) )

<

LI

= =,
=———a\

1 Transamerica | .

Title Insurance Services



EXHIBIT A" 7 o
;"l' i"'hos
March 4, 1987

REV. APRIL 16, 1987

LEGCAL DESCRIPTION

BELMONT PARK BOUNDARY:

BASIS OF BEARINGS: Being the centerline of Strandway adjacent to Block
100, Parcel Map No. 8978, recorded July 27, 1979, F/P No. 79-315081 O.R.:
in the City of San Diego, County of San Diego, State of California;

i.e. North 2°48'00" West.

Beginning at City survey monument "Belmont" at the fntersection of Ventura
Place and Ocean Front Walk; thence South 17°33'57" East 59,92 feet; thence
North 86°57'43" East 70.44 feet to the TRUE POINT OF BEGINNING; thence
continuing along said line North 86°57'43" East 339.18 feet to the
Southwesterly curb line of Ventura Place: thence along said curbline South
71°07°'05" East 17.05 feet: thence leaving said curb line South 3°02'17"
East 21.14 feet to a point with an iron Pin with cap marked RCE 27741 ;
thence South 81'10'03" West 57.96 feet to a point with an iron pin with
cap marked RCE 27741; thence South 2°26'48" East 144.33 feet to a point
with an iron pin with cap marked RCE 27741; thence South 52°40'55" West
81.33 feet to & point with a disk marked RCE 27741; thence South 2°57'28"
East 302.14 feet to a point with a disk marked RCE 27741; thence North
86°57'41" East 100.77 feet to a point with a disk marked RCE 27741; thence
North 3°02'19" West 214.00 feet to the beginning of a 240.13 foot radius
curve, concave Easterly to a point with an iron pin with cap marked RCE
27741; thence along said curve through a central angle of 342747 4
distance of 144.44 feet to a point with a disk marked RCE 27741; thence
North 31'25'28" East 34.51 feet to the beginning of a 158.47 foot radius
curve, concave Northwesterly to a point with a disk marked RCE 27741;
thence along said curve through a central angle of 20°4L'09" a distance of
57.35 feet, to a point with an fron Pin with cap marked RCE 27741 a radial
bearing to the center of said curve bears North 79°18'41" West; thence
non-tangent to said curve North 80°27'33" East 5.20 feet to the Westerly
right-of-way line of the West lane of Mission Boulevard per Miscellaneous
Map No. 148: thence along said Westerly line South 9'32'27" East 71.87
feet to the beginning of a 1980.00 foot radius curve, concave Westerly:
thence aleong said curve through a certral angle of 6°30'00" a distance of
224,62 feet; thence South 3°02'27" East 363.91 feet; thence leaving
aforementioned Westerly line South 86°54'33" West 511.36 feet: thence
North 2°58'02" West 532,19 feet; thence North 87°01'58" East 76.27 feet;
thence North 3°02'17" West 60.98 feet; thence North 86°57'43" East 17.00
feet to the beginning of 3.00 foot radius curve, concave Northwesterly;
thence along said curve through a central angle of 90°00'00" a distance of
4.71 feet; thence North 3°02'17" West 36.50 feet to the beginning of 3.00
foot radius curve, concave Southwesterly; thence along said curve through
a central angle of 90°00'00" a distance of 4.71 feet; thence South
86'57'U43" West 19.56 feet to the beginning of a 3.00 foot radius curve, ﬂxaz/

A

.

concave Northeasterly; thence along said curve through a central angle of

90°00'00" a distance of 4.71 feet; thence North 3°02'17" West 116.00 feet
to the TRUE POINT OF BEGINNING.

Contains 7.136 Acres (More or Less) 5’7

'
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RECORDING REQUESTED BY:

Jon K. Ladd

Attorney for Belmont Park Associates,
a California limited partnership
9665 Chesapeake Drive, Suite 401

San Diego, CA 92123

WHEN RECORDED RETURN TO:

BELMONT PARK ASSOCIATES

a California limited partnership
9665 Chesapeake Drive, Suite 401
San Diego, CA 92123

MEMORANDUM OF LEASE

THIS MEMORANDUM OF LEASE is made and entered into by and
between the <CITY OF SAN DIEGO, a municipal corporation,
hereinafter called “CITY" and BELMONT PARK ASSOCTATES, a
California limited partnership, hereinafter called "LESSEE", to
witness that:

CITY hereby leases to LESSEE for a term of FIFTY (50) years
on the terms and conditions set forth in that certain lease by
and between CITY and LESSEE, dated and approved by the Assistant
City Manager on March 4, 1987 and by the Deputy City Attorney on
March 5, 1987 pursuant to approval authority granted by City
Council Resolution No. R-266064 dated June 23, 1986, all of that
certain real property situated in the City of San Diego, County
of San Diego, State of California, commonly known as Belmont Park
and being more particularly described on Exhibit "A" attached
hereto and by this reference made a part of this Memorandum of
Lease. Furthermore, all the terms and conditions of said lease,
together with any additions, modifications, or amendments
thereto, are made a part hereof as though fully set forth herein.

Executed on the date as set forth below, in the City of San
Diego, County of San Diego, State of California.

LESSEE:

BELMONT PARK ASSOCIATES,
a California limited partnership

By: PHASE ONE DEVELOPMENT, INC.,
a California corporation
Managing General Partner

By: “EEE%§§§§=t::>

STEVEN L. DAVIS
President

LESSOR:

CITY OF SAN DIEGO

v e o RSSU

DATED: \ L\ 3-'5\9']

APPROVED as v oLy ity ATTOTNEY
: JOHR &. &2, Va0
ta form by




STATE OF CALIFORNIA )
)} ss.
COUNTY OF SAN DIEGO )

Oon December 4233 , 1987, before me, a Notary Public in and
for said County and State, personally appeared STEVEN L. DAVIS,
personally Known to me (or proved to me on the basis of
satisfactory evidence) to be the person who executed the within
instrument as President on behalf of the corporation therein
named and acknowledged to me that the corporation executed it on
behalf of the partnership therein named and acknowledged to me
the partnership executed it.

WITNESS my hand and official seal.

" OFFIGHL SEAL ?d;ﬂ (‘i( Laf’[ / Z/ C,@(/L .

Patricia J. McDougall " Notary Publyc in and for
NOTARY PUBLIC-CALIFORNIA said County and State

PRINCIPAL OFFICE IN
SAN DIEGO COUNTY
My Commission Expires July 31, 1389

STATE OF CALIFORNIA )
} ss.
COUNTY OF SAN DIEGO )
On December R 3 , 1987, before me, the undersigned, a

Notary Public in and for said County and State, personally
appeared MAULEEN STHALLE 7o) |, personally known to me (or
roved to me on the basis of satisfactory evidence) to be the
e,ﬁuly I Wzﬂﬂa.qc’f of the City of San Diego and acknowledged
to ‘me 'that 'he/she/they executed the within instrument on behalf
of the City of San Diego.

WITNESS my hand and official seal.

Mo fect 2S5l

Notar¥ Public in and for
said County and State

A T T N T e A AL AR
OFFICIAL SEAL
MAYDELL L. PONTECORVO
NOTARY PUBLIC - CALIFORNIA

PRINCIPAL OFFICE IN
SAN DIEGO COUNTY
My Commission Expires August 11, 1989
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LEGAL DESCRIPTION

BELMONT PARK BOUNDARY:

BASIS OF BEARINGS: Being the centerline of Strandway adjacent to Block
100, Parcel Map No. 8978, recorded July 27, 1979, F/P No. 79-315081 O.R.:
in the City of San Diego, County of San Diego, State of California:

i.e. North 2°48'00" West.

Beginning at City survey monument "Belmont" at the intersection of Ventura
Place and Ocean Front Walk; thence South 17°33'57" East 59.92 feet; thence
North 86°57'43" East 70.44 feet to the TRUE POINT OF BEGINNING; thence
continuing along said line North 86°57'43" East 339.18 feet to the
Southwesterly curb line of Ventura Place; thence along said curbline South
71°07'05" East 17.05 feet; thence leaving said curb line South 3*02'17"
East 21.14 feet to a point with an iron pin with cap marked RCE 27741;
thence South 81°10'03" West 57.96 feet to a point with an iron pin with
cap marked RCE 27741; thence South 2°26'48" East 144,33 feet to a point
with an iron pin with cap marked RCE 27741: thence South 52°40'55" West
81.33 feet to a point with a disk marked RCE 27741; thence South 2°57'28"
East 302.14 feet to a point with a disk marked RCE 27741: thence North
86°57'41" East 100.77 feet to a point with a disk marked RCE 27741; thence
North 3°02'19" West 214.00 feet to the beginning of a 240.13 foot radius
curve, concave Easterly to a point with an iron pin with cap marked RCE
27741; thence along said curve through a central angle of 34°27'47" a
distance of 144.44 feet to a point with a disk marked RCE 27741: thence
North 31°25'28" East 34.51 feet to the beginning of a 158.47 foot radius
curve, concave Northwesterly to a point with a disk marked RCE 27741;
thence along said curve through a central angle of 20°44'09" a distance of
57.35 feet, to a point with an iron pin with cap marked RCE 27741 a radial
bearing to the center of said curve bears North 79°18'41" West: thence
non-tangent to said curve North 80°27'33" East 5.20 feet to the Westerly
right-of-way line of the West lane of Mission Boulevard per Miscellaneous
Map No. 148; thence along said Westerly line South 9°32'27" East 71.87
feet to the beginning of a 1980.00 foot radius curve, concave Westerly;
thence along said curve through a central angle of 6°30'00" a distance of
224 .62 feet; thence South 3°02'27" East 363.91 feet: thence leaving
aforementioned Westerly line South 86°54'33" West 511.36 feet: thence
North 2°58'02" West 532.19 feet; thence North 87°01'58" East 76.27 feet:
thence North 3°02'17" West 60.98 feet; thence North 86°57'43" East 17.00
feet to the beginning of 3.00 foot radius curve, concave Northwesterly;
thence along said curve through a central angle of 90°00'00" a distance of
I.71 feet; thence North 3°02'17" West 36.50 feet to the beginning of 3.00
foot radius curve, concave Southwesterly; thence along said curve through
a central angle of 90°00'00" a distance of 4.71 feet: thence South
86°57'43" West 19.56 feet to the beginning of a 3.00 foot radius curve,
concave Northeasterly; thence along said curve through a central angle of
90°00'00™ a distance of 4.71 feet; thence North 3°02'17" West 116.00 feet
to the TRUE POINT OF BEGINNING,

Contains 7.136 Acres (More or Less)

VOL. 1000 DOC. 2091 TLS A
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CITY OF SAN DIEGO
PERCENTAGE LEASE

THIS LEASE AGREEMENT (the "Lease") is executed between the CITY OF SAN

DIEGO, a municipal corporation, hereinafter cailed "CITY," and BELMONT PARK

SECTION 1:
1.01

1.02

1.03

ASSOCIATES, a California limited partnership, hereinafter called "LESSEE."

USES

Premises. CITY hereby leases to LESSEE and LESSEE leases from
CITY all of that certain real property situated in the City of
San Diego, County of San Diego, State of California, described
in Exhibit "A" attached hereto and by this reference made part
of this agreement. Said real property is hereinafter called
the "Premises." The Premises shall be free and clear of all
encumbrances except as set forth on Exhibit "B" attached
hereto.

Uses. It is expressly agreed that the Premises are leased to
UESSEE for park and recreation uses, specifically for the
construction, operation and maintenance of a park/visitor-
oriented commercial and recreational center, as described in
the Development Plan attached as Exhibit "C" hereto'(the
"Development Plan"), and for such other related or incidental
purposes as may be first approved in writing by the City
Manager, which approval shall not be unreasonably w1thhe1d
and for no other purpose whatsoever.

LESSEE acknowledges that the Premises are part of a dedicated
public park and agrees to use the property only for purposes
as described above. LESSEE covenants and agrees to use the
Premises throughout the term hereof for the above specified
purposes and to diligently conduct or cause the business to be
conducted thereon to produce the most gross income that can be
reasonably expected. Failure to continuously use the Premises
for said purposes, or the use of the Premises for purposes not

-expressly authorized herein, shall constitute a default under

the terms hereof.

Related Council Actions. By the granting of this Lease,
neither the CITY nor the Council of CITY is obligating itself
to any other governmental agent, board, commission, or agency
with regard to any other discretionary action relating to
development or operation of the Premises. ODiscretionary
action includes, but is not limited to, rezonings, variances,
environmental clearances, coastal approval, building permits,
Certificate of Occupancy and any other governmental agency
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1.05

1.06

approvals which may be required for the development and opera-
tion of the Premises ("discretionary approvals"). The City
Manager agrees to cooperate in processing of applications for
discretionary approvals.

Quiet Possession. LESSEE, paying the rent and performing the
covenants and agreements herein, shall at all times during the
term peaceably and quietly have, hold and enjoy the Premises.
If CITY for any reason cannot deliver possession of the
Premises to LESSEE at the commencement of the term, or if
during the Lease term LESSEE is temporarily dispossessed
through action, or claim of a title superior to CITY'S, then
and in either of such events, this Lease shall not be
voidable, but there shall be determined and stated in writing
by the City Manager of CITY a proportionate reduction of the
minimum rent for the period or periods during which LESSEE is
prevented from having the quiet possession of all or a portion
of the Premises. Any actions in condemnation or contemplation
thereof shall be subject to Section 4.05 of this Lease.

Easements and Reservations.

a. CITY hereby reserves all rights, title and interest in
any and all subsurface natural gas, oil, minerals and
water on or within the Premises. '

b. CITY reserves the right to grant and use easements or
establish and use rights-of-way over, under, along and
across the Premises for utilities, thoroughfares, or
access as it deems advisable for the public good.

¢. CITY has the right to enter the premises for ‘the purpose
of making repairs to or developing municipal resources
and services.

Notwithstanding the foregoing, CITY shall not unreasonably or
substantially interfere with LESSEE'S use of the Premises and
will reimburse LESSEE for physical damages, if any, to the
permanent improvements located on the Premises resulting from
CITY'S exercising the rights reserved in this section. Such
reimbursement may include a reduction in the rent propor-
tionate to the amount of physical damage as determined by the
CITY. CITY will pay the costs of maintenance and repair of

~all CITY installations made pursuant to these reserved rights.

Competent Management. Throughout the term of this Lease,
LESSEE shall provide competent management of the Premises to
the reasonable satisfaction of the City Manager. For the
purposes of this paragraph, "competent management” shall mean
demonstrated ability in the management and operation of a




1.07

1.08

1.09

1.10

commercial center and related activities in a fiscally
responsible manner. '

Hours of Operation. LESSEE shall include in any assignments
or subleases a provision requiring that such businesses remain
open during usual and customary hours for the similar busi-
nesses in San Diego and as reasonably appropriate to service
the park visitors. ’ -

No Competition. CITY agrees that it will not renew any
existing contracts or enter into new contracts during the term
of this Lease which contracts would invelve sales of goods or
cervices which are available from time to time on the Premises
on City-owned property within one hundred (100) yards of the
Premises, excluding uses on property over which CITY has no
proprietary control.

Parking. LESSEE shall provide and maintain on the Premises no
Tess than three hundred twenty-five (325) parking spaces on ,
site, generally in accordance with the development plan

attached hereto, unless precluded by the CITY due to condemna-

tion or other actions instituted or imposed by the CITY or
other governmental agencies having the power to change same.
LESSEE may, on the east parking lot on the premises subject to
the review of the City Council and any other legally required
reviews, charge a fee or require validation for parking on the
Premises or a portion of said Premises, which revenue shall be
subject to the percentage rent described in Section 3.02(c) -
A11 Other QOperations.

Swimming Pool. During the entire term of the Lease, LESSEE or
Tts sublessee shall be responsible for the operation and
management of an indoor swimming peol on the Premises. The
pool operation shall provide for the following:

a. The pool is to be made available on a reqular schedule,
with hours of operation subject to prior written approval
of the City Manager and LESSEE.. The initial schedule of
operations is attached hereto as Exhibit C, Development
Plan. .

b. Admission and fees are to be comparable to those estab-
lished by operators of similar poois in the Southern
California area unless it can be demonstrated to the
reasonable satisfaction of the City Manager that an eco-
nomic hardship exists because of the uniqueness of the
indoor pool operation, thereby justifying a higher fee.

¢. The City Manager will approve hours of operation and
associated rates prior to implementation. In the event

/
»
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SECTION 2:
2.01

that the City Manager does not respond to a written
request for approval within twenty (20) days of receipt
of same, LESSEE may consider said request approved.

d. Access may be limited at certain times for specific
activities such as children's learn-to-swim programs,
scuba lessons, and swimming team programs. All programs
will be available to the general public on an approved
day use fee.

Community Meeting Room. During entire the term of this lease;
LESSEE or its sublessees shall be responsible for management
and maintenance of a community meeting room as shown on the
Development Plan. The room shall be made available for public
use under the following guidelines: .

a. The meeting room shall be made available to the general
public on a scheduled basis.

b. Commercial activities in the room will be preempted for
scheduled public service uses, subject to the notice to
and approval by LESSEE or its sublessee, which approvail
shall not be unreasonably withheld.

c. The LESSEE or its sublessee can charge fees associated
- with setting up meeting facilities, if any.

d. Any fees charged will be equivalent to LESSEE'S cost for
labor, plus directly related overhead, if any, for the
event.

TERM

Commencement. The effective date of this Lease shall be the

date of execution by the City Manager. The term of this Lease
shall be fifty (50) years commencing on the first day of the
calendar month following the receipt of all discretionary
approvals required by governmental authorities having juris-
diction to approve same as described in Section 1.03 .
("Commencement Date") or July 1, 1988, whichever date or even
first occurs. "lLease year" as used in this Lease shall mean
each 12-month period following the Commencement Date. .City
Manager and LESSEE shall execute and record a Memorandum of
Lease in recordable form within thirty (30) days after the
Commencement Date which confirms the existence of this Lease
term hereof and other provisions reasonably recessary to
provide notice of the terms of this Lease to any sublease
assignee or mortgagee. Any costs incurred in completing the
foregoing, except CITY staff time, shall be borne by LESSEE.
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SECTION 3:
3.01
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Holdover. Any holding over by LESSEE after expiration or
termination shall not be considered a renewal or extension of
this Lease. The occupancy of the Premises after the expira-
tion or termination of this agreement constitutes a month-to-
month tenancy, and all other terms and conditions of this
agreement shall continue in full force and effect; provided,
however, CITY shall have the right to apply a reasonable
increase in rent to bring the rent to fair market value and to
terminate the holdover tenancy at will.

Quitclaim and Surrender of LESSEE'S Interest. On execution of
this Lease, LESSEE shall deliver to the CITY a quitclaim deed
in recordable form quitclaiming all its rights in the
Premises. Subject to the rights of any mortgagee as set forth
in Section 4.03, CITY may record such deed only on the expira-
tion or earlier termination of this Lease, and no conveyance
of the reversion or possessory rights shall be deemed to have
occurred until recording of said deed. In the event the CITY
requires any subsequent quitclaim deed, LESSEE or its succes-
sor in interest shall deliver the same within fifteen (15)
days after receiving written demand therefor.

If LESSEE fails or refuses to deliver the required deed, CITY
may prepare and record a notice reciting the LESSEE'S failure
to execute this Lease provision and the notice will be conclu-
sive evidence of the termination of this Lease and all LESSEE
rights to the Premises.

RENT

Place of Payment. A1l rents required herein must be made
payable to the City Treasurer and mailed or delivered to the
0ffice of the City Treasurer, City of San Diego, P. 0. Box
2289, San Diego, California, 92112-4165.

The place of payment may be changed at any time by CITY upon
thirty (30) days written notice to LESSEE. Mailed rental
payments shall be deemed paid upon the date such payment is
postmarked by the postal authorities. LESSEE assumes all risk
of loss and late payment charges if payments are made by mail,
or if postmarks are illegible, in which case the payment shall
be deemed paid upon actual receipt by the City Treasurer.



3.02

Rent.

Minimum Rent. The annual minimum rent established for
the first five (5) years following the commencement date
of this Lease is Seven Hundred Five Thousand Two Hundred
Fight Dollars ($705,208) which is Fifty-Eight Thousand
Seven Hundred Sixty-Seven Dollars and 33 Cents
($585367.33) on a monthly installment basis (the "Minimum
Rent"). '

Monthly payments of minimum rent shall be reduced by
one-twelfth (1/12) of the rent credit, as described in
Section 3.03, and may be augmented, or reduced by per-
centage rent, to the extent percentage rent exceeds the
total minimum rent paid within a Lease Year, as described
in this Section 3.02. Such computation shall be made on
a cumulative basis during each Lease Year as described in
Section 3.04.

Minimum Rent Adjustment. Effective at the beginning of
The first day of the sixth Lease year of this Lease and
at the beginning of each three (3) year period thereafter
during the term, the annual minimum rent shall be
adjusted to eighty percent (80%) of the annual average of
actual rents paid or accrued during the three (3) years
preceding the adjustment date. Said annual minimum rent
shall then be divided by twelve (12) to establish the new
monthly minimum rent. It is recognized that such adjust-
ments shall be calculated by CITY upon completion of
payments due for the preceding rental period in order to
determine the amount of the adjustment to be effective on
the dates stated herein. Until such calculations are
completed, LESSEE shall continue paying monthly minimum
rents at the prior rate. Any additional rents determined
by the adjustment to be due for the months previously
paid at the prior rate shall be paid to CITY within
thirty (30) days following written notice. In no event
shall any such minimum rent adjustment result in a
decrease in thé minimum rent in effect immediately prior
to the adjustment date. o -

‘Percentage Rents. "Percentage Rent" will be calculated

on a calendar month basis and will consist of the
following percentages of the gross income resulting from
the use of the premises:
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Percentages Business Activities

Three Percent (3%) Specialty Shops

Three Percent (3%) Food

Five Percent (5%) Game Rooms

Five Percent (5%) Alcoholic Beverages

Five Percent (5%) ' Pool Operations, but only

if operated by other than
a qualified nonprofit
corporation under the
: Internal Revenue Code.

Seven Percent (7%) A11 Other Operations
The City Manager in his sole discretion, may approve
another percentage rate or flat rate of rent for each
other incidental service or operation supplementary to
the permitted use(s) set forth under Section 1.02, Uses,
hereof as may be approved in writing by the City Manager
prior to commencement of such other service(s) or
operation(s). Provided, however, any activity conducted
on the premises without prior approval by the City
Manager shall be subject to the requirements of Section
3.07, Unauthorized Use Charge, hereof.

Percentage rent payable each month during a Lease Year
shall be reduced by one-twelfth (1/12) of the rent
credit, as described in Section 3.03, and minimum rent
paid to date during such Lease Year pursuant to Section
3.02a. Such computations shall be made on a cumulative
basis during each Lease Year as described in Section
3.04.

Percentage Rate:Adjustment. At Jeast four (4) months

prior to the end of the fifteenth Lease Year and at least
four (4) months prior to the end of each ten-year period
thereafter, the parties hereto, by mutual consent or
through appraisal as hereinafter set forth, will adjust
the percentage rates of LESSEE'S gross income to be paid
CITY, if appropriate, effective upon the first day of the
succeeding ten-year period. Said adjustment will be made

to the degree necessary to provide a fair rental to CITY ~

as determined by the City Manager and LESSEE, taking into
consideration the criteria set forth in Section 3.02e.
below. In the event that such adjustment is not made by
mutual consent prior to two (2) months before the end of
said rent review periods, then the parties hereto will,
at the CITY'S sole option, refer the matter to appraisal
under the terms hereinafter set forth. If CITY elects
not to go to appraisal, then the rent shall remain
unchanged.

0



Percentage Rate Appraisal. In the event the parties do

not agree upon the amount of adjustment to said per-
centage rates as provided for in the previous section,
then the adjustment, if any, shall be determined by a
qualified professional independent real estate appraiser
selected by mutual consent of the parties to this Lease
Agreement from the 1ist of appraisers approved by CITY.
In the event the parties do not reach agreement as to
selection of a mutually acceptable appraiser, then CITY
and LESSEE shall each select a qualified professional
independent real estate appraiser who in turn will select
a third qualified professional independent real estate
appraiser, which third appraiser will be employed to set
the percentage rates to be applied to LESSEE'S percentage
rate adjustment. In the event a mutually acceptabie
third appraiser is not agreed upon between the two

selected appraisers within ten (10) days, then the third '

appraiser will be appointed by the presiding judge of the
Superior Court of the State of California, County of San
Diego, acting in his or her individual capacity, upon
application by either CITY or LESSEE with prior notice
thereof to the other party. In the event that the
Superior Court judge declines to make the appointment,
the parties hereto agree that the third appraiser shall
be promptly determined in accordance with the rules of
the American Arbitration Association. Said third
appraiser shall complete the assignment within sixty (60)

. days of appointment. Each party shall pay the cost of

jts own selected appraiser and both CITY and LESSEE agree
to equally share the cost of the third mutually selected
or court-appointed appraiser. CITY and LESSEE agree to
accept and be bound by the percentage rates determined by
the appraiser selected or appointed to complete the
assignment. -

In establishing the percentage rates for the items under
controversy, the appraiser shall consider CITY'S property
as a fee simple absolute estate, and as vacant and avail-

- able for a full Lease Term equal to the initial full term

of Lease on the open market for the authorized purposes
of this Lease at the commencement of the rental period
under review. The appraiser will be guided by prevailing
market percentage rates for similar operations for ground
leases primarily within the Southern California area, if
available. In the event the appraisal is not completed
jn time to permit the percentage adjustment, if any, to
be made upon the applicable commencement of the
succeeding period, LESSEE agrees to continue to pay
Percentage Rent in accordance with the then existing .
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rates and any adjustment, when determined, will be retro-
active to said effective date of rental adjustment as
hereinabove established. Any deficiency shall be paid by
LESSEE to CITY within sixty (60) days after determination
of the new percentage rate(s). IN NO EVENT, HOWEVER,
SHALL ANY RENT ADJUSTMENT RESULT IN ANY DECREASE IN ANY
PERCENTAGE RENTAL RATES. -

Rent Credit. LESSEE shall construct the public improvements
described on Exhibit D, attached hereto and incorporated by
reference herein, {the "Public Improvements") within the time
frame as set forth in the Development Plan. In consideration
for same, CITY shall provide an annual rent credit ("Rent
Credit") in an amount equal to the debt service constant on a

- loan, or a portion of a loan if the loan amount includes

public improvements and private improvements, times the total

- cost of the public improvements and related indirect costs

interest expense. "Indirect Costs" shall b of the
actual construction costs of public improve s, However, in
no event shall LESSEE be given a rent credit for Indirect
Costs in excess of $1,495,886. Any loan shall be arranged by
LESSEE at competitive market interest rates. LESSEE shall
attempt to negotiate CITY'S right to repay all or a portion of
the loan of CITY'S option, without penalty. Ninety percent
(90%) of any percentage rent in excess of the minimum rent and
rent credit for each Lease Year shall be used to reduce the
principal balance of the loan for public improvements and
indirect costs. CITY shall hold such funds and apply them
annually against the remaining balance of cost for public
improvements and indirect costs.

until such. costs have been repaid, together wi;hjgpp1icab1e
6.3

Rent credit shall be .based upon the actual cost of construc-
tion of the public improvements paid by LESSEE with invoices
approved by the City Manager, plus 36.3% of such amount for
indirect costs and applicable loan interest expense. In no
event shall the total rent credit exceed $5,617,700. No such
improvements for which any rent credit is given shall be
removed by LESSEE at any time, without prior written approval
of the City Manager, including upon expiration or earlier
termination of this Lease. One-twelfth (1/12) of the rent
credit shall be applied against monthly installments of mini-
mum rent and/or percentage rent due to CITY until the balance
is fully repaid. CITY shall not be liable for any unused rent
credit upon expiration or early termination of this Lease.
Rent credit shall accrue on the loan commencing as of the
completion of construction of each portion of the public
improvements and payment therefor by LESSEE or payment by
LESSEE of indirect costs.
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Payment Computation and Procedure. On or before the last day

oF the calendar month following the calendar month in which

the gross income subject to percentage rent was earned, LESSEE
shall provide CITY with a correct statement together with a
payment of minimum rent, and percentage rent, if any, on ali
applicable gross receipts, in a form approved by CITY. The
statement will be signed by LESSEE or its authorized agent,
attesting to the accuracy thereof, which shall be legally
binding upon LESSEE. Each statement will indicate or include:

a. The minimum rent due to date in any Lease Year.

b. Total gross receipts for the subject month and totaled
 for such Lease Year, itemized as to business categories
for which separate percentage rents are established. A
gross receipts breakdown of each business conducted on
the Premises must be included when a reported category
shows gross income to be from more than one business
operation.

¢c. The percentage rent, if any, computed and totaled for the
month and Lease Year.

d. The accumulated total of all minimum rent and percentage
rent paid for the current Lease Year.

e. Payment in the greater of the two following amounts:
minimum rent or percentage rent due to date during such
Lease Year reduced by the rent credit accrued to date
during such Lease Year. In no event shall the rent
actually paid in any Lease Year following the commence-
ment date be less than Seventy Thousand Dollars ($70,000) -
per year or Five Thousand Eight Hundred Thirty-Three
‘Dollars and 33 cents ($5,833.33} per month; provided
that, credit shall be given for any monthly payments
exceeding Five Thousand Eight Hundred Thirty-Three
Dollars and 33 cents ($5,833.33) during each Lease Year
for subsequent months (i.e. the monthly minimum amount
shall be computed upon a cumulative basis so that the
average is at least equal to said minimum payments..

Any rents due CITY from sublease activities or operations
will begin with the earliest of the following dates
(whether or not prior approval was given by CITY as
required by this Lease, and whether or not a separate
percentage rent was established by CITY):

(1) Sublease commencement date.

(2) Receipt of all discretionary approvals.

-10-
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3.06

(2) Receipt of all discretionary approvals.

Gross Income. "Gross income or receipts" as used in this

Lease, shall include all income resulting from occupancy of
the leased Premises from whatever source derived whether
received or to become due. Provided, however, gross income
shall not include federal, state or municipal taxes collected
from the consumer {regardless of whether the amount thereof is
stated to the consumer as a separate charge) and paid over
periodically by, LESSEE, or any subiessee, permittee,
Ticensee, or their agents to a governmental agency accompanied
by a tax return or statement as required by law. FPossessory
interest taxes or other property taxes shall not be deducted
by LESSEE in computing gross income. Gross income shall not
include refunds for goods returned for resale on the premises
or refunds of deposits. The amount of such taxes and refunds
shall be clearly shown on the books and records of LESSEE.

The percentage rent shall be calculated and paid by LESSEE on
the basis of said gross income whether the income is received
by LESSEE or by any sublessee, permittee or licensee, or their
agents, and all gross income received by any sublessee,
permittee, licensee, or other party as a result of occupancy
of said premises or the operation thereof shall be regarded as
gross income of LESSEE for the purpose of calculating the
percentage rent hereunder required to be paid by LESSEE to
CITY, except as may be otherwise specified by or pursuant to
this Lease.

In the event that LESSEE has exercised all reasonable means to
collect percentage rent from a sublessee, permittee, Ticensee,
or their agent, as determined by the City Manager, and is
thereafter unable to collect such percentage rent, the City
Manager may relieve LESSEE of payment with respect to such

percentage rent if, in his sole discretion, he determines such

payment would be unfair -to LESSEE based upon the actions of
collection undertaken by LESSEE.

Inspection of Records.

a. Records. LESSEE shall, at all times during the Lease
Term, keep or cause to be kept true and complete books,
records and accounts of all financial transactions.in the
operation of all business activities conducted upon and
financial transactions resulting from the use of the
premises. The records shall be supported by source docu-
ments such as sales slips, daily cash register tapes,
purchase invoices or other documents as necessary to
allow CITY to reasonably determine the total gross
income. "
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~ Any retail sales or charges will be recorded by means of

cash registers or other comparable devices which display
to the customer the amount of the transaction and auto-
matically issues a receipt. The registers will be
equipped with devices that lock in sales totals and other
transaction numbers and sales details that are not
resettable. Totals registered shall be read and recorded
at the beginning and end of each business day.

In the event of admission charges or rentals, LESSEE
shall issue serially numbered tickets for each such
admission or rental and shall keep an adequate record of
such tickets, as well as a record of unissued tickets.

A1l retail sales and charges may be recorded by a system
other than cash registers or other comparable devices
provided such system is approved by CITY.

Financial Statements. Within ninety (90) days after the .

end of each Lease year as previously established herein,
LESSEE will, at its expense, submit to CITY a statement
in which the total gross receipts and the corresponding
amounts of rents paid CITY for the year are classified
according to the categories of business established for
any percentage rental and for any other business con-
ducted on or from the premises. Said statement shall be
signed by LESSEE or its authorized agent, attesting to
the accuracy thereof, which shall be legally binding upon
LESSEE.

Right to Inspect. A1l LESSEE'S books of account, records

and supporting documentation, as described under Section
3.05a. Records-will be kept for at least five (5) years

- and made available to CITY in one location within the

City of San Diego. Said books and records shall be main-
tained separate from all other accounts not relating to
the leased premises. The CITY, at its discretion, shall
have the right to inspect and audit the business of
LESSEE, its agents, sublessees, concessionaires and
1icensees operating on and in connection with the
Premises as necessary and appropriate for CITY to deter-
mine-the amounts of rent due CITY in compliance with the
requirements of this Lease.

At CITY'S request, LESSEE shall promptly provide, at
LESSEE'S expense, any necessary data reasonably available
to LESSEE to enable CITY to fully compTy with all
requirements of the state or federal government for Lease
information or reports concerning the premises. Such
data will include, if required, a detailed breakdown of
LESSEE'S receipts and expenses.

-12-
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d. Audit Cost. The full cost of CITY'S audit(s) will be
borne By CITY unless one or both of the following condi-
tions exists, in which case LESSEE hereby agrees to pay
CITY'S cost of audit(s):

(1) The audit(s) reveal an underpayment of more than
five percent (5%), between the rent due as reported
and paid by LESSEE pursuant to this Lease and rent
due as determined by the audit(s); or

(2) LESSEE has failed to maintain complete and true
books, records, accounts and supporting source docu-
ments in strict accordance-with this section hereof.

LESSEE shall pay any deficiency determined by the
audit{s) plus interest on such amount as defined in
Section 3 Delinquent Rent and Audit(s) Fees, hereof,
within thirty (30) days of notice thereof by CITY. CITY
will credit any overpayment against incoming rents. Any
overpayment determined after the end of this Lease will
be refunded by CITY within thirty (30) days of confirma-
tion by the City Manager of the audit(s) findings.

e. Default. LESSEE'S failure to keep complete and accurate
records by means of double entry bookkeeping and make
them available for CITY inspection is, like all other ,
failures to comply with covenants of this Lease, a breach
of this Lease and cause for termination.

Notwithstanding the foregoing, LESSEE shall not be deemed
in default under the terms hereof, if LESSEE has provided
for the foregoing requirements in the respective Lease of
any sublessee, licensee, or permittee, or their agent,
has exercised reasonable legal means to compel
compliance, and thereafter is unable to secure same.

. Delinquent Rent and Audit(s) Fees. If LESSEE fails to pay the

- tent when due, LESSEE will pay in addition to the unpaid

rents, Five percent (5%) of the delinquent rent. If the rent
js still unpaid at the end of fifteen (15) days after written
notice of delinquency is deposited in the mail, addressed to
LESSEE in accordance with the notice provision set forth under
Paragraph 7.01 hereof, LESSEE shall pay an additional Five
percent (5%) [being a total of Ten percent (10%)] which is
hereby mutually agreed by the parties hereto to be appropriate

to compensate CITY for loss resulting from rental delinquency,

including lost interest, opportunities, legal costs, and the
cost of servicing the delinquent account.

-13-
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In the event CITY audit(s) if applicable, discloses that the
rent for the audited period(s) has been underpaid in excess of
five percent (5%) of the total required rent, then LESSEE
shall pay CITY the cost of the audit(s) plus ten percent (10%)
per year on the amount by which said rent was underpaid in
addition to the unpaid rents as shown to be due CITY as
compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event CITY
audit(s) discloses that the unpaid rent is less than five
percent (5%) of the total rent, and should LESSEE fail to pay
said unpaid rent within thirty (30) days after written notice
from CITY, an additional fee of ten percent (10%) of said
unpaid amount shall be added to the unpaid amount to compen-
sate CITY for costs and losses due to such nonpayment. LESSEE
agrees to pay such amounts and further agrees that the spe-
cific late charges represent a fair and reasonable estimate of
the costs that CITY will incur from LESSEE'S late payment.
Acceptance of late charges and any portion of the late payment
by CITY shall in no event constitute a waiver of LESSEE

* default with respect to late payment, nor prevent CITY from

exercising any of the other rights and remedies granted in
this Lease.

Unauthorized Use Charge. LESSEE shall pay CITY twenty percent

- [20%) of the gross receipts for any service or use that is not

permitted by this Lease. This payment is subject to the due
date provided in this Lease for rental payments, and the
provision for delinquent rent. The existence of the twenty
percent (20%) charge in this clause and the payment of this
charge or any part of it, does not constitute an authorization
for a particular service or use, and does not waive any CITY
rights to terminate a service or use or to default LESSEE for
participating in or allowing any unauthorized use of the

leased premises.

ASSIGNMENT

Time is of Essence; Provisions Binding on Successors. Time is
of the essence of all of the terms, covenants and conditions
of this Lease and, except as otherwise provided herein, all of
the terms, covenants and conditions of this Lease shall apply
to, benefit and bind the successors and assigns of the respec-
tive parties, jointly and individually.

Assignment and Subletting. LESSEE shall not assign this

Lease, or any interest therein, or sublet the premises or any

part thereof, without the prior written consent of City
Manager, which approval shall not be unreasonably withheld.

-14-
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The following assignments or subletting shall not require the
consent of City Manager:

a. Any user which occupies an area of less. than 5,000 square
feet who executes a standard Lease form previously
approved by City Manager where the described use of the
premises has been previously approved in the Development
Plan or by the City Manager;

b. Any subsequent assignment or subletting of a tenant where
(i) the use of the premises does not change with such
assignment and (ii) the credit worthiness of the assignee
or sublessee is equal to or greater than the assignor or
the assignor or sublessor is not relieved of liability in

~ connection with such assignment;

“ ¢. Any assignment to any mortgagee by operation of law as
with foreclosure, a deed in lieu thereof, or under threat
of fpreclosure.

When consent is required by City Manager, such consent shall
be based upon verification that any assignee or sublessee (i)
has financial capability equal to or greater than assignor or
assignor is not relieved of liability under the terms thereof
and (ii) such assignee possesses or engages management skills
equal to or greater than the assignor,

City Manager shall approve or disapprove any requested assign-
ment or subliease, describing the reasons therefor, within
twenty (20) days after presentation by LESSEE and, in the
event that no response is received during such period, such
assignment shall be deemed approved.

Except for the foregoing, any such assignment or subletting
without the consent of City Manager shall be void and consti-
tute a default under the terms of this Lease. e
4,03 Encumbrance. Subject to prior consent by CITY, which shall

not be unreasonably withheld, LESSEE may encumber this Lease,
its leasehold estate and its improvements thereon by deed of
trust, mortgage, chattel mortgage or other security instrument
to assure the payment of a promissory note or notes of LESSLE,
upon the express condition that the net proceeds of such loan
or loans be devoted exclusively to the purpose of developing
the leased premises in accordance with Section 6.12
Development Plan, hereof. However, a reasonable portion of
the loan proceeds may be disbursed for payment of incidental
costs of construction, including but not limited to the
following: off-site improvements for service of the premises;

-on-site improvements; escrow charges; premiums for hazard

,/’\
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insurance, or other insurance or bonds required by CITY; title
insurance premiums; reasonable loan costs such as discounts,
interest and commissions; and architectural, engineering and
attorney's fees and such other normal expenses incidental to
such development. ° ‘

Any subsequent encumbrances upon the Premises or on any perma-
nent improvements thereon must first have the approval, in
writing, of City Manager. City Manager's approval shall be
based upon a determination that the new loan does not exceed
eighty percent (80%) of the appraised value of the leasehold’
estate and that operating income payable to LESSEE from the
Premises are adequate to service any such debt and expenses,
including rent under the terms hereof.

In the event any such approved deed of trust or mortgage or
other security type instrument should at any time be in
default and be foreclosed or transferred in lieu of foreclo-
sure, CITY will accept the approved mortgagee or beneficiary
thereof as its new tenant under this Lease with all the
rights, privileges, and duties granted and imposed in this
Lease. '

Any default, foreclosure, or sale pursuant to said deed of

trust, mortgage, or other security instrument shall be invalid

with respect to this Lease without prior notice thereof to .
CITY. Upon prior approval by CITY, said mortgagee or benefi-
ciary may assign this Lease to its nominee, if nominee 1is a
reputable, qualified, and financially responsible persen in
the opinion of CITY. Any deed of trust, mortgage, or other
security instrument shall be subject to all of the terms,

- covenants, and conditions of this Lease and shall not be

deemed to amend or alter any of the terms, covenants, or
conditions hereof.

Defaults and Remedies.

a. Default. In the event that:

(1) LESSEE shall default in the performance of any cove-
nant or condition required by this Lease to be per-
formed by LESSEE and shall fail to cure said default
within thirty (30) days following written notice
thereof from CITY or if any such default is not
curable within thirty (30} days, shall fail to
commence to cure the default(s) within said thirty
(30) day period and diligently pursue such cure to
completion; or
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(2) LESSEE shall voluntarily file-or have involuntarily
filed against it any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or .

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or
demand upon LESSEE or upon any person claiming rights
through LESSEE, immediately terminate this Lease and all
rights of LESSEE and of all persons claiming rights
through LESSEE to the premises or to possession thereof;
and CITY may enter and take possession of the premises.
Provided, however, in the event that any default
described herein is not curable within thirty (30) days
after notice to LESSEE, CITY shall not terminate this
Lease pursuant to the default if LESSEE commences cura-
tive action within said 30-day period and thereafter
diligently pursues such cure to completion.

In the event that there is a deed of trust or mortgage on
. the leasehold interest, CITY shall give the mortgagee or
beneficiary written notice of the default(s) complained
of, and the same mortgagee or beneficiary shall have
th1rty (30) days from such notice to cure the default(s)
or, if any such default .is not curable within thirty (30)
days, to commence to cure the default{s) and diligently
pursue such cure to completion. The thirty-day period
may be extended during such time as mortgagee or benefi-
ciary pursues said cure with reasonable diligence.

Remedies. - If the mortgagee or beneficiary shall be
required to exercise its right to cure said default(s)
through litigation or through foreclosure, then CITY
shall have the option of the following courses of action
in order that the default(s) may be exped1t1ous1y
corrected:

(1} CITY may correct said defauit(s) and charge the
costs thereof to the account of LESSEE, which charge
shall be due and payable on the date that the rent
is next due after presentation by CITY to LESSEE and
mortgagee or beneficiary of a statement of said
costs.

(2) CITY may correct said defdu]t(s) and may pay the

costs thereof from the proceeds of any insurance
fund held by CITY, CITY and LESSEE or by CITY and
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mortgagee or beneficiary, or CITY may use the funds
of any faithful performance or cash bond on deposit
with CITY, or CITY may call on the bonding agent to
correct the default(s) or to pay the costs of cor-
rection performed by or at the direction of CITY.

(3) CITY may terminate this Lease as to the rights of
LESSEE by assuming or causing the assumption of
1iability for any trust deed or mortgage. LESSEE
agrees to assume and pay any and all penalties or
bonuses required by the beneficiaries, trustees or
mortgagees as a condition for early payoff of the
related obligations by CITY. CITY may, as an
alternative, substitute for the terminated LESSEE a
new LESSEE reasonably satisfactory to the mortgagee
or beneficiary.- Any reasonable costs incurred by
CITY in releasing to a new tenant shall be the
responsibility of the terminated LESSEE, and LESSEE

hereby agrees to reimburse CITY for any such costs.

Should the default(s) be noncurable by LESSEE, then any
lender holding a beneficial interest in the leasehold,
whose qualifications as an assignee have been approved by
CITY, shall have the absolute right to substitute itself
to the estate of LESSEE hereunder and to commence perfor-
mance of this Lease. If such mortgagee or beneficiary
shall give notice in writing of its election to so sub-
stitute itself within the thirty-day pericd after
receiving written notice by CITY of the default, and the
default, if curable, is cured by such mortgagee or bene-
ficiary, then this Lease shall not terminate pursuant to
the default. 1In that event, CITY expressiy consents to
the substitution and authorizes the mortgagee or benefi-
ciary to perform under this Lease with all the rights,
privileges, and obligations of LESSEE, subject to cure of
the default, if possible, by mortgagee or beneficiary.
LESSEE expressly agrees to assign all its interest in and
to its Teasehold estate to mortgagee or beneficiary in
that event.

Abandonment by LESSEE. Even though LESSEE has breached -
the Lease and abandoned the property, this Lease shall
continue in effect for so long as CITY does not terminate
this Lease, and CITY may enforce all its rights and reme-
dies hereunder, including but not limited to the right to
recover the rent as it becomes due, plus damages.

Waiver. Any CITY waiver of a default %E not a waiver of
any other default. Any waiver of a default must be in

.writing and be executed by the City Manager in order to
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constitute a valid and binding waiver. CITY delay or
failure to exercise a remedy or right is not a waiver of
that or any other remedy or right under this Lease. The
use of one remedy or right for any default does not waive
the use of another remedy or right for the same default
or for another or later default., CITY'S acceptance of
any rents is not a waiver of any default preceding the
rent payment. CITY and LESSEE specifically agree that
the property constituting the premises is CITY-owned and
held in trust for the benefit of the citizens of the City
of San Diego and that any failure by the City Manager or
CITY staff to discover a default or take prompt action to
require the cure of any default shall not result in an
equitable estoppal, but CITY shall at all times, subject
to applicable statute of limitations, have the legal
right to require the cure of any default when and as such
defaults are discovered or when and as the City Council
directs the City Manager to take action or require the
cure of any default after such default is brought to the
attention of the City Council by the City Manager or by

any concerned citizen.

4.05 Eminent Domain. If all or part of the Premises is taken

through condemnation proceedings or under threat of condemna-
tion by any public authority with the power of eminent domain
other than by the CITY, the interests of the CITY, LESSEE and
beneficiary or mortgagee under any mortgage or deed of trust
will be as follows:

a‘

In the event the entire Premises are taken, this lease
shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first
occurs. ey

In the event of a partial taking, if the remaining part
of the Premises is unsuitable for the Lease operation,
this Lease shall terminate on the date of the transfer of
title or possession to the condemning authority, which-
ever first occurs.

In the event of a partial taking, if the remainder of the’
Premises is suitable for continued Lease operation, as
determined by LESSEE, this Lease shall terminate in
regard to the portion taken on the date of the transfer
of title or possession of the condemning authority,
whichever occurs first, but shall continue for the
portion not taken. The minimum rent shall be equitably
reduced to reflect the portion of the Premises taken.

-19-
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d. Award. Subject to the rights of any mortgagee, all
monies awarded in any such taking shall be1ong to CITY to
the extent of its reversionary interest in land and
improvements. Any diminution in value of the Leasehold
shall be awarded to LESSEE. CITY shall have no 1iability
to LESSEE for any award not provided by the condemning
authority. .

e. Transfer., CITY has the right to transfer the CITY'S
interests in the Premises, in 1ieu of condemnation, to
any authority entitied to exercise the power of eminent
domain. If a transfer occurs, the LESSEE shall retain
its possessory interest in the fair market value of its
leasehold interest.

f. = No Inverse Condemnation. The exercise.of any CITY right
under this Lease shall not be interpreted as an exercise
of the power of eminent domain-.and shall not impose any
1iability upon CITY for inverse condemnation.

Partnership Liability. Each general partner of LESSEE shall

jointly and severally perform and be responsible for each and
every term, covenant and condition and each general partner is
jointly and severally liable for performance under this Lease.

INSURARCE RISKS/SECURITY

Indemnity. LESSEE at all times following the Commencement

Date shall relieve, indemnify, protect and save CITY and any
and all of its boards, officers, agents and employees harmless

from any and all claims and demands, actions, proceedings, .

losses, liens, costs, judgments, civil fines and penalties of
any nature whatsoever in regard to or resulting from the use
of the Premises, including, but not limited to, expenses
incurred in legal actions, death, injury or damage that may be
caused directiy or indirectly by:

a. Any unsafe or defective condition in or on the Premises,
- .which may exist by reason of any act, omission, neglect,
or any use or occupation of the Premises by LESSEE;

b. Any operation, use or occupation conducted on the
Prem1ses,

c. Any act, omission or negligence on the pért of LESSEE,

its employees, agents, sublessees, invitees, licensees;
or
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Any failure by LESSEE to comply or secure compliance with
any of the Lease terms or conditions.

Said indemnification by LESSEE to CITY shall not extend to any
act, omission or negligence on the part of CITY, its
employees, agents, boards and officers.

Insurance. LESSEE shall take 6ut and maintain at all times
during the term of this Lease following the Commencement Date
the following insurance at its sole expense:

a.

Public Liability and property damage insurance in the
amount of not less than TWO MILLION DOLLARS ($2,000,000)
COMBINED SINGLE LIMIT LIABILITY. This policy shall cover
all injury or damage, including death, suffered by any
party or parties, from acts or failures to act by CITY or
LESSEE or by authorized representatives of CITY or
LESSEE, on or in connection with the use or operation of
the Premises.

Fire, extended coverage and vandalism insurance policy on

all insurable property on the Premises, with a full
replacement cost endorsement. Any proceeds from a loss
shall be payable jointly to the CITY and LESSEE. The
proceeds shall be placed in a trust fund to be reinvested

. in rebuilding or repairing the damaged property. If

there is a mortgage or trust deed on the leasehold in
accordance with the Encumbrance section hereof, the
proceeds may be paid to the approved mortgagee or benefi-
ciary so long as adequate provision reasonably satisfac-
tory to CITY has been made in each case for the use of
all proceeds for repair and resteration of damaged or
destroyed improvements on the Premises.

Conditions. A1l insurance policies will name the CITY as
an additional insured, protect the CITY against any legal
costs in defending claims and will not terminate without
thirty (30) days prior written notice to the CITY. AIll
insurance companies must be satisfactory to the CITY,
which approval will not be unreasonably withheld, and
licensed to do business in California. A1l policies will
be in effect on or before the first day of the Lease,
except "course of construction fire insurance” shall be
in force on commencement of all authorized construction
on the Premises and full applicable Fire Insurance
coverage shall be effective upon completion of each
insurable improvement. A copy of the insurance certifi-
cate will remain on file with CITY during the entire term

of the Lease. At least thirty (30) days prior to the

expiration of each policy, LESSEE shall furnish a
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certificate(s) showing that a new or extended policy has
been obtained which meets the terms of this Lease.

d. Modification. CITY, at its discretion, may require the

: revision of amounts and coverages at any time during the
term by giving LESSEE sixty (60) days prior written
notice. CITY'S requirements shall be designed to assure
protection from and against the kind and extent of risk
existing on the Premises. LESSEE also agrees to acquire
any additional insurance required by CITY for new
improvements, in order to meet the requirements of this -
Lease. Any such amounts shall not exceed the cost of
replacement in the case of fire insurance or liability
1imits increased by the percentage increase in the Bureau

- of Labor Statistics Consumer Price Index for all Urban

Consumers (1967=100), A1l Items, for the Los Angeles/Long
Beach Metropolitan Area ("Consumer Price Index™) from the
date of commencement of the term hereof.

e. Accident Reports. LESSEE shall report to CITY any
accident causing more than Ten Thousand Dollars
($10,000), increased by any increase in the Consumer
Price Index, worth of property damage or any serious
injury to persons on the Premises. This report should
contain the names and addresses of the parties involved,
a statement of the circumstances, the date and hour, the
names and addresses of any witnesses and other pertinent
information.

f. Failure to Comply. If LESSEE fails or refuses to take
out and maintain the required insurance, or fails to
provide the proof of coverage, CITY has the right to
obtain the insurance. LESSEE shall reimburse CITY for
the premiums paid with interest at the maximum allowable
legal rate then in effect in California. CITY shall give
thirty (30) days written notice of any failure to obtain
insurance and, if not cured, the payment of premiums
within thirty (30) days of payment stating the amount
paid, names of the insurer or insurers and rate of
jnterest. Said reimbursement and interest shall be paid
by LESSEE on the first (1st) day of the month following,
the notice of payment by CITY.

Notwithstanding the preceding provisions of this subsection
£., if LESSEE fails or refuses to take out or maintain
jnsurance as required in this Lease, or fails to provide the
proof of insurance, within fifteen (15) days-after written
notice, CITY has the right to declare this Lease in default
without further notice to LESSEE and CITY shall be entitled to
“exercise all legal remedies in the event of such default.
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Waste, Damage or Destruction. LESSEE agrees to give notice to
the CITY of any fire damage or other damage that may occur on
the Premises within ten (10} days of such fire or damage.
LESSEE agrees not to commit and to seek to prevent any waste
or injury or any public or private nuisance, to keep the
Premises clean and clear of refuse and obstructions, and to
dispose of all garbage, trash and rubbish in a manner reason-
ably satisfactory to the CITY. If the Premises shall be
damaged by any cause which puts the Premises into a condition
which is not decent, safe, healthy and sanitary, LESSEE agrees
to make or cause to be made full repair of said damage and to
restore the Premises to the condition which existed prior to
said damage, or, at the CITY'S option, LESSEE agrees to clear
and remove from the Premises all debris resulting from said
damage and rebuild the Premises in accordance with plans and
specifications previously submitted to the CITY and approved
in writing in order to replace in kind and scope the operation
which existed prior to such damage using for either purpose
the insurance proceeds as set forth in Section 5.02 Insurance,
hereof.

LESSEE agrees that preliminary steps toward performing
repairs, restoration or replacement of the Premises shall be
commenced by LESSEE within thirty (30) days and the required
repairs, restoration or replacement shall be completed within
a reasonable time thereafter. CITY shall determine an equita-
ble deduction in the minimum annuai rent requirement for such
period or periods that said Premises are untenantable by
reason of such damage. City's determination of the amount of
the deduction shall be based upon that proportion shall be
based upon that portion of the buildings on the Premises which
remain tenantable taking into account the condition of sub-
tenants premises, reasonable access to such spaces and
available parking.

Security Deposit. A security deposit shall be paid to the
CITY by LESSEE in the sum of Twenty Thousand Dollars ($20,000)
on or before the commencement date of this lease. Al1l or any
portion of the principal sum shall be available uncondi-
tionally to CITY for correcting any default or breach of this
lease by LESSEE, LESSEE'S successors or .assigns, or for pay-

- ment of expenses incurred by CITY as a result of LESSEE'S

failure to faithfully perform all terms, covenants and
conditions of this lease.

The security deposit shall take one of the forms set out
below:

a. Cash. Cash deposits shall be deposited with CITY and
CITY shall not be liable to LESSEE for any interest
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thereon. Provided further, any interest earned by CITY
from such deposit or redeposit shall be and remain the
property of CITY.

b. Instrument(s) of Credit. An instrument(s) of credit from
one or more financial institutions, subject to regulation
and insurance by the state or federal government, shall
pledge that the funds are on deposit and guaranteed for
payment, and agree that any or all funds shall be pa1d to
CITY upon demand by CITY.

The financial institution and the form of any instrument
pledging the funds must be approved by CITY.

In the event CITY utilizes all or any portion of the security
deposit, LESSEE shall reimburse the deposit within ten (10)
days of notice from CITY to bring the security depos1t up to
the full specified amount.

The security or any balance thereof will be returned to LESSEE
within ninety (90) days following one year after the receipt
of a Certificate of Payment with respect to the Premises,of
this lease, provided LESSEE has faithfully comp11ed with all
terms, covenants and cond1t1ons hereof.

The security deposit may be increased by CITY proportionate to
any increased performance or rental liability of LESSEE upon
sixty (60) days' prior written notice from CITY of such
required increase.

IMPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. By signing this Lease, LESSEE repre-
sents and warrants that it has independently inspected the
Premises and made all tests, investigations and observations
necessary to satisfy itself of the condition of the Premises.
LESSEE agrees it is relying solely on such independent inspec-
tion, tests, investigations and observations in making this
Lease. LESSEE further acknowledges that Premises are in the
condition called for by this Lease, that CITY has performed
all work with respect to the Prem1ses and that LESSEE does not
hold CITY responsible for any defects in the Premises.

Entry and Inspection. CITY reserves and shall always have the
right to enter said Premises during normal business hours for
the purpose of viewing and ascertaining the condition of the
same, or to protect its interests in the Premises or to
inspect the operations conducted thereon. In the event that
such entry or inspection by CITY discloses that said Premises
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are not in a decent, safe, healthy and sanitary condition,
CITY shall have the right, after fifteen (15) days written
notice to LESSEE, and LESSEE'S failure to cure same, to have
any necessary maintenance work done for and at the expense of
LESSEE and LESSEE hereby agrees to pay promptly any and all
costs incurred by CITY in having such necessary maintenance
work done in order to keep said Premises in a decent, safe,
healthy and sanitary condition. Further, if at any time the
CITY determines that said Premises are not in a decent, safe,
healthy and sanitary condition, within fifteen (15) days after
written notice to LESSEE, CITY may at its sole option, without
additional notice, require LESSEE to file with CITY to correct
the said unsatisfactory condition. LESSEE shall pay the cost
of said bond. The rights reserved in this section shall not
create any obligations on CITY or increase obligations else-
where in this Lease imposed on CITY. MNotwithstanding anything
set forth hereinabove, CITY shall not commence curative action
of any repair or require a bond if LESSEE has commenced to

"cure the noticed problem within said fifteen (15) day period

and diligently pursues any necessary work to compietion.

Maintenance. LESSEE agrees to assume full responsibility and
cost for the operation and maintenance of the premises
throughout the term. .LESSEE will make all repairs and
replacements necessary to maintain and preserve the premises
in a decent, safe, healthy, and sanitary condition satisfac-
tory to CITY and in compliance with the Development Plan
described in Section 6.12 Development Plan, hereof, and with
all applicable laws.

Notwithstanding the foregoing, LESSEE shall not be responsible
to repair or replace water, gas, electric, sewer or other
public utilities existing or installed by the CITY on the
Premises, except for laterals and services which provide
utilities to the Premises which would be the usual responsi-
bility of the occupant of such building under the terms of any
respective agreement with the provider of such services, and
except for repairs necessitated by or resulting from the
activities of LESSEE, its sublessees, agents and licensees.

Improvements/Alterations. Except as approved in the
Development Plan, no improvements, constructions or installa-
tions shall be constructed on the Premises without the prior
written consent of City Manager, which approval shall not be
unreasonably withheld. City Manager hereby approves any
alterations or repairs which do not alter the appearance of
the exterior of the buildings as set forth iif the Development
Plan. Similarly, the City Manager hereby approves any inte-
rior improvements which do not alter such approved exterior
elevations or affect the structural integrity of the premises.
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This provision shall not relieve LESSEE of any obligation
under this Lease to maintain the premises in a decent, safe,
healthy, and sanitary condition, including the structural
repair and restoration of damaged or worn improvements. CITY
shall not be obligated by this Lease to make or assume any
expense for any improvements or alterations.

6.05 Utilities. LESSEE agrees to order, obtain and pay for all
utilities and service and installation charges on the Premises
in connection with the development and operation of the
Premises. A1l utilities will be installed underground.

6.06 Construction Bond. Whenever there is any construction to be
performed related to public improvements on the Premises,
LESSEE shall deposit with CITY, prior to commencement of said
construction a faithful performance bond in the amount of one
_hundred percent (100%) of the estimated construction cost of
the public improvement work to be performed. The bond may be
in cash or may be a corporate surety bond or other security
satisfactory to CITY. The bond shail insure that the con-
struction commenced by LESSEE shall be completed in accordance
with the plans approved by CITY or, at the option of CITY,
that the uncompleted construction shall be removed and the
Premises .restored to a condition satisfactory to CITY. The
bond or cash will be held in trust by CITY for the purpose
specified above or at CITY'S option it may be placed in an
escrow or other trust approved by CITY. With regard to the
other improvements, LESSEE shall provide to City Manager
evidence of adequate financing to assume completion of same
and appropriate fund control provisions to insure such funds
will be utilized for the completion of said improvements.

6.07 Liens. LESSEE will at all times save CITY free and harmless
and indemnify CITY against all claims for labor or materials
in connection with operations, improvements, alterations or
repairs on or to the Premises, and the costs of defending
against such claims, including reasonable attorney's fees.

If improvements, alterations or repairs are made to the
Premises by LESSEE or by any party other than CITY and a lien
or notice of lien is filed, LESSEE shall within ten (10) days
of such filing either: ‘

a. Take all actions necessary to record a valid release of
lien, or

b. File with CITY a bond, cash, or other security acceptable

to CITY, sufficient to pay in full al claims of all
persons seeking relief under the lien.
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Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments and fees assessed or levied upon LESSEE or the
Premises including the land, any buildings, structures,
machines, equipment, appliances or other improvements or
property of any nature whatscever, erected, installed or main-
tained by LESSEE or any sublessee or levied by reason of the
business or other LESSEE or sublessee activities related to
the Premises, including any litenses or permits. If this
Lease creates a possessory interest subject to the payment of
taxes levied on such interest, LESSEE shall pay all such

. possessory interest taxes,

LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due the CITY.

Signs. LESSEE agrees not to erect or display any banners,
pennants, flags, posters, signs, decorations, marquees,
awnings, or similar devices or advertising without the prior
written consent of CITY which consent shall not unreasonably
withheld. If any such unauthorized item is found on the
premises, LESSEE agrees to remove the item at its expense
within 72 hours notice thereof by CITY, or CITY may thereupon
remove the item at LESSEE'S cost. The City Manager agrees to
assist LESSEE in obtaining approvals for on and off-site
signage.

Ownership of Improvements

a. A1l and any improvements, trade fixtures, structures and
installations or additions to the Premises now existing
or constructed on the Premises by LESSEE, shall at Lease
expiration or termination, be deemed to be part of the
Premises and shall become at CITY'S option the CITY'S
property, free of all liens and claims except as other-
wise provided in this Lease.

'b. If the CITY elects not to assume ownership of all or any

improvements, trade.fixtures, structures and installa-
tion, and CITY notifies LESSEE 30 days prior to termina-
tion or 180 days prior to expiration, LESSEE shall remove
all such any commercial improvements, structures and
installations as directed by the CITY at LESSEE'S sole

- cost on or before Lease expiration or termination. If
the LESSEE fails to remove any improvements, structures
and installations as directed, the LESSEE agrees to pay
CITY the full cost of any removal.

c. LESSEE-owned machines, appliances, equipment (other than

trade fixtures) and other items of personal property
* shall be removed by LESSEE by the date of the expiration
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or termination of this Lease. Any said items which

LESSEE fails to remove will be considered abandoned and

become the CITY'S property free of all claims and liens,

or CITY may at its option remove said items at LESSEE'S
. expense.

d. If any removal of such personal property by LESSEE
results in damage to the remaining improvements on the
Premises, LESSEE agrees to repair all such damage,
reasonable wear and tear excepted.

e. Any necessary removal by either CITY or LESSEE which
takes place beyond said expiration or termination hereof
shall require rental by LESSEE to CITY at the rate in
effect immediately prior to said expiration or
termination.

f. Notwithstanding any of the foregoing, in the event LESSEE
desires to dispose of any of its personal property used
in the operation of the Premises upon expiration or
termination of this Lease, then CITY shall have the first
right to acquire or purchase said personal property.

Unavoidable Delay. If the performance of any act required of
CITY or LESSEE s directly prevented or delayed by reason of
strikes, lockouts, labor disputes, unusual governmental
delays, delays resulting from legal actions brought against
CITY or LESSEE in connection with the rights or cbligation
hereunder, acts of God, fire, floods, epidemics, freight
embargoes or other causes beyond the reascnable control of the
party required to perform an act, said party shall be excused

. from performing that act for the period equal to the period of.
.the prevention or delay. In the event LESSEE or CITY claim

the existence of such a delay, the party claiming the delay
shall notify the other party in writing of such fact within
ten (10) days after the beginning of any such claimed delay.

Development Plan. LESSEE agrees to develop the leased
premises in accordance with the Development Plan approved by
the City Manager and filed in the Office of the City Clerk
which plan is hereby incorporated by this reference. The
general contents and provisions of the Development Plan are
described in Exhibit C, hereof. The City Manager or his
designee shall have the authority to authorize changes to the
plan provided that the basic concept may not be modified
without City Council approval and a document evidencing any
approved changes shall be filed in the 0ffice of the City
Clerk. Failure by LESSEE to comply with the Development Plan
shall constitute a default under the terms hereof.
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SECTION 7:
7.01

7.02
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Failure to Meet Development Schedule. In the event that
construction of the improvements described in the Development
Plan are not completed within twenty-four (24) months
following the Commencement Date, CITY may, at its option,
terminate this Lease.

Coastal Commission Approval. LESSEE shall comply with the
California Coastal Act, at its sole cost, and apply to the San
Diego Coast Regional Commission or other such authorized State
body for any necessary coastal development permit authorizing
the construction of improvements in the Coastal Zone. LESSEE-
will proceed with diligence to obtain such permit, but if
LESSEE is unable to do so within twelve (12) months after the
date effective hereof, subject to extension pursuant to
Section 6.11, because of the failure of LESSEE to diligently
pursue same, this Lease may be terminated by CITY.

GENERAL PROVISIONS
Notices.

a. Any notice required or permitted to be given hereunder
shall be in writing and may be served personally or by
United States mail, postage prepaid, addressed to LESSEE
at 3838 Camino del Rio North, Suite 301, San Diego, CA

" 92108, with a copy to MacHutchin Development, 7458 La
Jolla Blvd., La Jolla, CA 92037 and a copy to Paul
Thoryk, Inc., 1157 Columbia Street, San Diego, California
92101, or at such other address designated in writing by
LESSEE; and to CITY as follows:

City Manager, Attention Property Director
City Administration Building

202 C Street, M. S. 98

San Diego, CA 92101-4155

and to any mortgagee, trustee or beneficiary, as applica-
ble at such appropriate address designated in writing by
the respective party. .

b. Any party entitled or required to receive notice under
this Lease may by like notice designate a different
address to which notices shall be sent.

Compliance with Law. LESSEE will at all times in the

construction, maintenance, occupancy and operation of the
Premises, comply with all applicable laws, statues, ordinances
and requlations of the CITY, County, State and Federal _
Government, at LESSEE'S sole cost and expense. In addition,
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7.04

7.05

7.06

7.07

7.08

7.09

LESSEE will comply with any and all notices issued by the City
Manager or his authorized representative under the authority
of any such law, statute, ordinance, or regulation.

CITY Approval. The approval or consent of the CITY, wherever
required in this Lease, shall mean the written approval or
consent of the City Manager unless otherwise specified, with-
out need for further resoluticn by the City Council, which
approval shall not be unreasonably withheld.

Nondiscrimination. LESSEE agrees not to discriminate in any
manner against any person or persons on account of race, mari-
tal status, sex, religious creed, color, ancestry, national
origin, age or physical handicap in the use by LESSEE of the
Premises, including, but not limited to, the providing of
goods, services, facilitiés, privileges, advantages and
accommodations, and the obtaining and holding of employment.

Equal Qpportunity. LESSEE agrees to abide by the Equal

‘Opportunity Program for non-construction contractors doing

business with the CITY. A copy of the program effective as of
the date of this Lease is on file in the City Clerk's Office
as Document RR262633, and by this reference is part hereof.
The program's goal is the attainment of employment for minori-
ties and women in all areas of employment, in a total
percentage as established by the CITY for its Equal
Opportunity Program each year.

Partial Invalidity. If any term, covenant, condition or
provision of this Lease is found invalid, void or unenforce-
able by a court of competent jurisdiction, the remaining
provisions will remain in full force and effect.

Legal Fées. In the event of any litigation regafding this

.Tease, the prevailing party shall be entitled to an award of
- reasonable legal costs, including court costs and attorney's

fees.

Number and Gender. Words of any gender used in this Lease
shall incTude any other gender, and werds in the singular
number shall include the plural, when the tense requires,.

Captions. The Lease Table of Contents, section headings and
captions for various articles and paragraphs shall not be held
to define, limit, augment or describe the scope, content or
intent of any or all parts of this Lease. The numbers of the
paragraphs and pages of this Lease. The numbers of the para-
graphs and pages of this Lease may not be consecutivé. Such
lack of consecutive numbers is intentional and shall have no
effect on the enforceability of this Lease.
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7.11

7.12

7.13

Entire Understanding. This Lease contains the entire under-
standing of the parties. LESSEE, by signing this agreement,
agrees that there is no other written or oral understanding
between the parties in respect to the Premises. Notwith-
standing the foregoing, LESSEE and CITY agree to execute
amendments reasonably requested by any mortgagee which (i) do
not impact the amounts payable hereunder and (ii) are reason-
ably required to provide any such mortgagee with notice of any
defaults by LESSEE hereunder and the reasonabie opportunity to
cure same. Each party has relied on its own examination of
the Premises, advise from its own attorneys and the warran-
ties, representations and covenants of the Lease. Each of the
parties to this Lease agrees that no other party, agent or
attorney of any other party has made any promise, representa-
tion or warranty whatsoever, which is not contained in this
Lease.

The failure or refusal of any party to read the Lease or other
documents, inspect the Premises and obtain legal or other
advice relevant to this transaction, constitutes a waiver of
any objection, contention or claim that might have been based -
on these actions. No modification, amendment or alteration of
this Lease will be valid unless it is in writing and signed by
all parties.

Partnership Authority. Each individual executing this Lease

on behalf of LESSEE represents and warrants that he is duly
authorized to execute and deliver this Lease on behalf of said
partnership, and that this Lease is binding upon the partner-
ship in accordance with its terms and that the LESSEE is a
duly qualified partnership and all steps have been taken prior
to the date hereof to qualify LESSEE to do business in the
state where the Premises are situated.

Standard of Employees. The LESSEE and its employees shall at
all times conduct themselves and the operations on the leased
premises in a creditable manner.

Right of First Refusal. Upon the expiration of this Lease,
and upon the condition that-the LESSEE has fully complied with
the terms and conditions of this Lease during the Lease term, .
or cured any monetary breaches within fifteen (15) days after
notice hereof and non-monetary breaches within a reasonable
time after notice thereof, CITY agrees that LESSEE shall have
the right of first refusal to enter into a new Lease for the
Premises upon such terms and conditions as are determined
appropriate in the sole discretion of the City Council. The
right of first refusal shall be contingent upon a finding by
the City Council that it is desirable and in the public's best
interest to continue the uses of the property as specified in
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this Lease. In the event the CITY determines to utilize the
Premises for other uses, the LESSEE shall not have a right of
first refusal. If the CITY does determine to continue to
Lease the Premises for the uses approved under this Lease,
CITY shall advise LESSEE of proposed terms and conditions at
least one year prior to the expiration of the initial term
hereof. In the event LESSEE and CITY are unable to agree upon
terms and conditions within one hundred eighty (180) days
after said notice to LESSEE, CITY may Lease the property to
another party so long as the lease contains substantially the
same terms and conditions as were rejected by LESSEE. In any
event, any and all rights of first refusal shall expire two
years following the expiration of this Lease in the event CITY
and LESSEE have not entered into a new Lease of the Premises.

Roller Coaster Lease. CITY acknowledges that- the restoration

and maintenance ot the adjacent Roller Coaster property is
necessary for LESSEE to undertake and operate the Premises in
a professional and economically feasible manner. LESSEE. is
aware of the terms of the existing Roller Coaster Lease. CITY
agrees to enforce the provisions of the Roller Coaster Lease
in a reasonable manner. Upon expiration or earlier termina-
tion of the Roller Coaster Lease, LESSEE shall have the right
of first refusal to take over the remaining Lease term or
enter into a new Lease under the terms as set forth above
relating to a right of first refusal of the Premises.
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SECTION 8: SIGNATURES

IN WITNESS WHEREOF, this Lease Agreement is executed by CITY, acting by

and through its City Manager,
lawfully authorized officers.

587

Date:

APPROVED as to form and legality this E} day of&JquAﬁid

and by LESSEE,

THE CITY OF SAN DIEGO

City Manager
57

BELMONT PARK ASSOCIATES, a California
limited partnership

PHASE ONE DEVELOPMENT,

By: e

Steven L. Davis, President

INC.

SEAPARK ASSOCIATES, a California
limited partnership

MacHUTCHIN DEVELOPMENT, General
Partner

Graham J. MacHutchin, President

Nperte

Paul Thoryk,gﬁ?égidenté7

, 1987

By: (/ﬁaf*{\/L_fk&&JL;\)/

7~ City Attorney ¢
\5)4?AE
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EXHIBIT "A"
LEGAL DESCRIPTIONS
PARCEL A:

THAT CERTAIN REBL PROPERTY IN PUEBLO LOT 1803 OF THE PUEBLO LANDS OF
SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREOF NO. 1809 FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN
DIEGO COUNTY, NOVEMBER 13, 1924, BEING A PORTION OF THE UNNUMBERED
TRACT LYING BETWEEN THE NORTHERLY LINE OF SAN FERNANDO PLACE AND THE
SOUTHERLY LINE OF VENTURA PLACE, AS SHOWN ON SAID MAP, DESCRIBED IN
AS FOLLOWS'

BEGINNING AT A POINT IN THE, WEST LINE OF WEST DRIVE OF MISSION
BOULEVARD, AS 'DESCRIBED IN DEED FROM MISSION BEACH COMPANY TO THE
CITY QF SRhN DIECC RICCRDED MARCH 6, 1222 IN BOOK 6356, PAGE 64 OF
DEEDS,. FILED IN SAID COUNTY RECORDER'S OFFICE, WHICH POINT BEARS
.SOUTH 23°40'05" EAST A DISTANCE OF 852.23 FEET FROM THE SOUTHWEST
CORNER OF BLOCK 96 OF MISSION BEACH AS SHOWN ON SAID MAP NO. 1809,
SAID POINT ALSO BEING THE INTERSECTION OF THE NORTH LINE OF PRADO
" WITH SAID WEST LINE OF WEST DRIVE OF MISSION BOULEVARD: THENCE
SOUTHERLY 10.00 FEET, MORE OR LESS, TO A POINT ON THE WEST LINE OQF
SAID WEST DRIVE OF MISSICN BOULEVARD; THENCE SOUTH 89°12'00" WEST,
406.00 FEET, MORE OR LESS, TO THE EASTERLY LINE OF THE BOARDWALK
WHICH LIES 24 FEET EAST OF THE SEAWALL; THENCE NORTHERLY ALONG THE
EASTERLY LINE OF .SAID BOARDWAULK A DISTANCE OF 550.00 FEET, MORE OR

LESS: THENCE LEBRVING TRHE EASTERLY LINE OF SAID BORRDWALK
PERPENDICULAR AND EASTERLY 75.00 - FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY 53.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND EARSTERLY 20.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY 45.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND WESTERLY 20.00 FEET, MORE OR LESS; THENCE

PERPENDICULAR AND ' NORTHERLY TO THE SOUTHERLY LINE OF VENTURA PLACE:;
THENCE NORTH 89°12'00" EAST ALONG THE SOUTHERLY LINE OF VENTURA PLACE
TO THE INTERSECTION OF SAID COURSE WITH THE WEST LINE OF WEST DRIVE
OF MISSION BOULEVARD, ABOVE REFERENCED; THENCE SOUTHERLY ALONG SAID
WEST LINE QF WEST DRIVE OF MISSION BOULEVARD TO THE POINT OF
BEGINNING.

EXCEPTING THEREFROM ANY PORTION LYING EASTERLY OF THE WEST LINE OF
MISSION BOULEVARD AS SAID BOULEVARD IS DESCRIBED IN DEED FROM MISSION
BEACH COMPANY TO THE CITY OF SAN DIEGO RECORDED SEPTEMBER 13, 1940 IN
BOOK 1077, PAGE 116 OF OFFICIAL RECORDS AS NAMED AND DEDICATED BY

RESOLUTION NO. 72228 OF THE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADOPTED SEPTEMBER 10, 1940.

ALS0 EXCEPTING THEREFROM ANY PORTION, IF ANY LYING BELOW THE MEAN
HIGH TIDE OF THE PACIFIC OCEEN.



ALSO EXCEPTING THE FOLLOWING DESCRIBED PROPERTY:

BEGINNING AT THE SOUTHEASTERLY CORNER OF THAT CERTAIN PARCEL OF LAND
DESCRIBED AS PARRCEL 2 IN THE DEED FROM THE MISSION BEARCH COMPANY TO
THE SAN DIEGO ELECTRIC RAILWAY COMPANY, DATED FEBRUARY 14, 1942, AND
RECORDED FEBRUARY 20, 1942 IN BOOK 1301, PAGE 478 OF OFFICIAL RECORDS
IN THE OFFICE OF THE COUNTY RECORDER OF §SaN DIEGO COUNTY; THENCE
ALONG THE WESTERLY LINE OF MISSION BOULEVARD NORTH 02°48'00" WEST,
29.67 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE
TO THE WEST AND BAS A RADIUS OF 1980.00 FEET; THENCE TANGENT TO SARID
LAST "'DESCRIBED COURSE ALONG THE RRC OF SAID CURVE THROUGH AN ANGLE
OF '06°30'00" A DISTANCE OF 224.62 FEET TO THE END OF SAID CURVE;
THENCE CONTINUING ALONG SAID WESTERLY LINE OF MISSION BOULEVARD RAND
TANGENT TO SAID LAST CURVE, NORTH 9°18'00" WEST 88.82, FEET; TO THE
TRUE POINT OF BEGINNING; THENCE NORTH 58° -45' 0" WEST, -12.75 FEET;
THENCE SOUTH 14°05'00" WEST, 66.25 FEET; THENCE SOUTH 32°45'00" WEST
5.47 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE TO
THE SOUTHEAST - AND HAS A RADIUS OF 360.00 FEET, MORE OR LESS; THENCE
TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC OF SAID CURVE
THROUGH AN ANGLE -OF 33°33'00" A DISTANCE OF 210.80 FEET, MORE OR
LESS, TO THE END OF SAID CURVE; THENCE SOUTH 00°4B'00" EAST, 178.45
FEET; THENCE SOUTH 89°12'0Q0" WEST, 92.50 FEET; THENCE NORTH 00°48'00’
WEST, 235.00 FEET; THENCE SOUTH 89°12'00"WEST, 8.00 FEET; THENCE
NORTH 00°48'00" WEST, 40.00 FEET; THENCE NORTH 44°12'00"™ EBRST, 94.75
FEET; THENCE NORTH 00°48'00" WEST, 25.00 FEET; THENCE NORTH 89°12'00"
EAST, 8.00 FEET; THENCE NORTH 00°48'00" WEST, 117.00 FEET; THENCE
NORTH 89°12'00" EAST, 48.00 FEET; THENCE NORTH 00°48'00" WEST, 23.00
FEET; THENCE NORTH 69°00'00"™ WEST, 56.54 FEET TO THE SOUTHERLY LINE
OF VENTURA PLACE; THENCE ALONG SAID SOUTHERLY LINE NORTH 89°12'00"
EAST, 105.00 FEET, TO THE INTERSECTION OF SAID COURSE WITH THE WEST
LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE SOUTH 11°00'QQ" EAST,
G80.00 FEET TO THE TRUE POINT OF BEGINNING. :

fi

PARCEL B:

THAT PORTION OF PUEBLO LOT 1803 OF THE PUEBLO LANDS OF SAN DIEGO, IN
THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING TO THE MAP THERECF MADE BY JAMES PASCCE, A COPY CF WHICH
MAP IS FILED AS MISCELLANEOUS MAP NO. 36 IN THE OFFICE OF THE COUNTY
RECORDED IN SAID SAN DIEGO COUNTY CALIFORNIA, SAID PORTION-OF PUEBLO
LOT 1803 BEING SHOWN ON SHEETS 3 AND 4 OF MAP NO. 1809 OF MISSION
BEACH ON FILE IN THE OFFICE OF SAID COUNTY RECORDER, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:



ALSO EXCEPTING THE FOLLOWING DESCRIBED PROPERTY:

BEGINNING AT THE SOUTHEASTERLY CORNER OF THAT CERTAIN PARCEL OF LAND
DESCRIBED AS PARCEL 2 IN THE DEED FROM THE MISSION BEACH COMPANY TO
THE SAN DIEGO ELECTRIC RAILWAY COMPANY, DATED FEBRUARY 14, 1942, AND
RECORDED FEBRUARY 20, 1942 IN BOOK 1301, PAGE 478 OF OFFICIAL RECORDS
IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY; THENCE
ALONG THE WESTERLY LINE OF MISSION BOULEVARD NORTH 02°48'00" WEST,
29.67 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE
TO THE WEST AND HAS A RADIUS OF 1980.00 FEET; THENCE TANGENT TO SAID
LAST DESCRIBED COURSE ALONG THE ARC OF SAID CURVE THROUGH AN ANGLE
OF 06°30'00" A DISTANCE OF 224.62 FEET TO THE END OF SAID CURVE;
THENCE CONTINUING ALONG SAID WESTERLY LINE OF MISSION BOULEVARD AND
'"ANCENT TO SAID LAST CURVE, NORTH 9°18'00" WEST 88.82, FEET; TO THE
TRUE POINT OF BEGINNING; THENCE NORTH 56° -45' §O" WEST, -12.75 FEET;
THENCE SOUTH 14°05'00" WEST, 66.25 FEET; THENCE SOUTH 32°45'00™ WEST
5.47 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE TO
THE SOUTHEAST - AND HAS A RADIUS OF 360.00 FEET, MORE OR LESS; THENCE
TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC OF SAID CURVE
THROUGH AN ANGLE OF 33°33'00" A DISTANCE OF 210.80 FEET, MORE OR
LESS, TO THE END OF SAID CURVE; THENCE SOUTH 00°48'00" EAST, 178,45
FEET: THENCE SOUTH 89°12'00" WEST, 92.50 FEET; THENCE NORTH 00°48'00"
WEST, 235.00 FEET; THENCE SOUTH 89°12'00"WEST, 8.00 FEET; THENCE
NORTH 00°48'00" WEST, 40.00 FEET; THENCE NORTH 44°12'00"™ EAST, 94.75
FEET: THENCE NORTH 00°48'00" WEST, 25.00 FEET; THENCE NORTH 89°12'00"
EAST, 8.00 FEET; THENCE NORTH 00°48'00" WEST, 117.00 FEET; THENCE
NORTH 89°12'00" EAST, 48.00 FEET; THENCE NORTH 00°48'00" WEST, 23.00
FEET; THENCE NORTH 69°00'00" WEST, 56.54 FEET TO THE SOUTHERLY LINE
OF VENTURA--PLACE; - THENCE -ALONG SAID -SOUTHERLY LINE- NORTH 89°12'00" -
EAST, 105.00 FEET TO THE INTERSECTION OF SAID COURSE WITH THE WEST
LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE SOUTH 11°00'00" EAST,

90.00 FEET TO THE TRUE POINT OF BEGINNING.

T

PARCEL B:

THAT PORTION OF PUEBLO LOT 1803 OF THE PUEBLO LANDS OF SAN DIEGO,.IN
THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING TO THE M2P THEREOF MADE BY JAMZS PASCCE, A CTO2Y OF WHICH
MAP IS FILED AS MISCELLANEOUS MAP NO. 36 IN THE OFFICE OF THE COURTY
RECORDED IN SAID SAN DIEGO COUNTY CALIFORNIA, SAID PORTION-OF PUEBLO
LOT 1803 BEING SHOWN ON SHEETS 3 AND 4 OF MAP NO. 1809 OF MISSION
BEACH ON FILE IN THE OFFICE OF SAID COUNTY RECORDER, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:



BOULEVAR1 L PORTION OF WAS VACATED AND CLOSE UBLXIC USE BY
RESOLUTION NO. 76888 O COUNTY OF THE CITY OF IEGO ADOPTED
MAY 12, 1942, SAID POINT OF BEGINNING BEARS SOUTH 23° 40'05" EAST A

.PRADO STREET AWJ.'.TH THEiESTERLY LINE = OF wzs'r “DRIVE OF "MISSION

DISTANCE OF 852.23 FEET FROM THE SOUTHWESTERLY CORNER OF BLOCK 96 OF

SBID MISSION BERCH; THENCE NORTH 87°12'CO" EAST 16.83 FEET TO A POINT
ON THE EAST LINE OF SAID WEST DRIVE OF MISSION BOULEVARD; THENCE
NORTH 02°48'00" WEST RLONG SAID EAST LINE 40.25 FEET TO A POINT OF
THE SOUTHERLY LINE OF THAT PARCEL OF LAND DESCRIBED IN FINRL ORDER OF

'CONDEMNATION TO THE CITY OF SAN DIEGO, A CERTIFIED COPY OF WHICH WAS

RECORDED OCTOBER 15, 1947 IN BOOK 2522, PAGE 40 OF OFFICIAL RECORDS;
THENCE NORTH B7°12'00" EAST ALONG SAID SOUTHERLY LINE, BEING ALSO THE
NORTHERLY LINE OF THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2
IN THE DEED FROM THE MISSION BEACH COMPANY, TO THE STATE OF
CALIFORNIA, DATED JULY 5, 1934, AND RECORDED SEPTEMBER 27, 1934 1IN
BOOK 323, PAGE 340 OF OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY
RECORDER, A DISTANCE OF 90. ‘56 FEET (RECORD 92.56 FEET) TO THE
WESTERLY LINE OF THAT CERTAIN PARCEL OF LAND IN SRID PUEBLO LOT 18023

. DESCRIBED IN THE DEED OF THE MISSION BEACH COMPANY, TO THE CITY OF
" SAN DIEGO: DATED SEPTEMBER 5, 1940 AND. RECORDED SEFTEMBER 13,.1940 IN

BOOK 1077, PAGE 116 OF.OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY
RECORDER, SAID WESTERLY LINE BEING THE WESTERLY LINE OF MISSION
BOULEVARD AS DEDICATED AND NAMED BY RESOLUTION NO. 72228 OF THE
COUNCIL OF SAID CITY ADOPTED SEPTEMBER 10, 1940; THENCE NORTH
02°48'00" WEST  ALONG SAID WESTERLY LINE 'OF MISSION BOULEVARD A
DISTANCE OF 282.82 FEET, MORE OR LESS, TO THE SOUTHEASTERLY CORNER OF
THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2 IN THE DEED FROM

. THE MISSION BEACH COMPANY, TO THE SAN DIEGO ELECTRIC RAILWAY COMPANY,

DATED FEBRUARY 14, 1942, BAND RECORDED FEBRUARY 20, 1942 IN BOOK 1301,
PAGE 478 OF OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY RECORDER;
THENCE CONTINUING - ALONG THE WESTERLY LINE OF SAID MISSION BOULEVARD
NORTH 02°48'00" WEST, 29.67 FEET TO THE BEGINNING OF A CURVE TO THE
LEFT WHICH - IS CONCAVE TO THE WEST AND HAS A RADIUS OF 1980.00 FEET;
THENCE 'TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE BRRC OF SAID
CURVE THROUGH AN ANGLE OF 06°30'00" A DISTANCE OF 224.62 FEET TO THE
END OF SAID CURVE; THENCE CONTINUING ALONG SAID WESTERLY LINE OF
MISSION BOULEVARD AND TANGENT TO SARID LAST CURVE, NORTH 09°18'C0"
WEST, 74.68 FEET TO A POINT; SAID POINT BEING THE INTERSECTION OF

"SAID COURSE WITH THE WESTERLY LINE :OF WEST DRIVE OF MISSION BOULEVARD

AS DESCRIBED IN DEED FROM MISSION BEACH COMPANY TO.THE CITY OF SAN
DIEGO RECORDED, MARCH 6, 1924 IN BOOK 999, PAGE 64, OF DEEDS FILED IN
SAID COUNTY RECORDER'S OFFICE, AND THE BEGINNING OF A CURVE CONCAVE
TO THE NORTHWEST WITH A RADIUS OF 158.92 FEET, THE TANGENT TO SAID
CURVE BEARS SOUTH 08°36'00" ‘WEST FROM SAID POINT; THENCE
SOUTHWESTERLY ALONG SAID WESTERLY LINE OF SAID-WEST DRIVE OF MISSION
BOULEVARD, ALONG THE ARC OF SAID CURVE, THROUGH . AN ANGLE OF
22°55'35", A DISTANCE OF 63.59 FEET TO THE BEGINNING OF R REVERSE
CURVE TO THE LEFT HAVING A RADIUS OF 348.41 FEET AND WHICH IS CONCAVE
TO THE SOUTHEAST; THENCE CONTINUING ALONG SAID WESTERLY LINE OF WEST
DRIVE, ALONG THE ARC OF SAID CURVE THROUGH AN ANGLE OF 34°19'35" A
DISTANCE OF 208.74 FEET; THENCE TANGENT TO SAID CURVE AND CONTINUING
ALONG THE WESTERLY LINE OF WEST DRIVE OF MISSION BOULEVARD SOUTH
02°48'00" EAST A DISTANCE OF 73.33 FEET TO THE SOUTHWESTERLY CORNER
OF SAID PARCEL 2 PARCEL OF LAND DESCRIBED IN  DEED- TO SAN DIEGO
ELECTRIC RAILWAY COMPANY RECORDED FEBRUARY 20, 1942 IN BOOK 1301,

PAGE 478 OF OFFICIAL RECORDS, ABOVE REFERENCED AND THE NORTHWESTERLY
CORNER OF THE PARCEL OF LAND DESCRIBED IN FINAL ORDER OF CONDEMNATION
RECORDED OCTOBER 15, 1947 IN BOOK 2522, PAGE 40, OF OFFICIAL RECORDS,
HERETOFORE REFERRED TO; THENCE SOUTH 02°48'00" EBST ALONG SAID
WESTERLY LINE OF WEST.DRIVE TO THE POINT OF BEGINNING.

%
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PARCEL C:

THAT CERTAIN REAL PROPERTY IN PUEBLO LOT 1803 OF THE PUEBLO LANDS ' OF
SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 1809
FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY,
NOVEMBER 13, 1924, BEING A PORTION OF THE UNNUMBERED TRACT LYING
BETWEEN THE NORTHERLY LINE OF SAN FERNANDO PLACE AND THE SOUTHERLY
LINE OF VENTURA PLACE, AS SHOWN ON SAID MAP, DESCRIBED AS FOLLOWS:

ALL THAT PROPERTY SOUTH OF PARCELS A AND B DESCRIBED ABOVE LYING
NORTHERLY OF THE FOLLOWING DESCRIBED LINE: )

BEGINNING AT A POINT OF THE WESTERLY RIGHT-OF-WAY OF MISSION
BOULEVARD AS DESCRIBED IN DEED RECORDED SEPTEMBER 13, 1940 IN BOOK .
1077, PAGE 116 OF OFFICIAL RECORDS AND AS NAMED AND DEDICATED BY
RESOLUTION NC. 72228 OF THE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADOPTED SEPTEMBER 10, 1940, SAID POINT LYING 764 FEET, MORE OR LESS,
SOUTH OF AND PARALLEL TO THE SOUTHERLY LINE OF VENTURA PLACE; THENCE
SOUTH B89°*12'00" WEST TO THE EASTERLY LINE OF THE BOARDWALK.
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EXHIBIT "B"

-'List. of Approved Exceptions (based on Pfeliminary Title Report by
Transamerica Title Insurance Company, June 17, 1985, Order No. 6002009)

Item

Item

Item

Item

Itenm

Item

~."The lien of Supplemental Taxes".

_ Reserving only the structure known as the Giant Dipper or ..

Roller Coaster. The roller skating rink is not accepted.

"Rights and easements for commerce navigation, and
fishery...". :

"Any claim of title adverse to that of the.vestee...".

"Any easement, other rights or dedication of title...by the
public™. .

-Easement in favor of San Diego Gas & Electric Comdany.
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l.0 PROJECT DESCRIPTION

1.1 The Plunge Building

The asbestos insulation in the existing Plunge building will be
removed and disposed of by a certified contractor. The annexes
to the existing indoor swimming pool room and the masonry walls
enclosing it, neither of which meet current City code require-
ments for seismic reinforcing, will be demolished. The struc-
tural steel frame of the pool room will be reinforced, and - its
walls reconstructed to become the exterior envelope of the build-
ing. The existing indoor swimming pool will be left in its
present configuration except that it will be modified as required
by the pool operator and current Health Department standards.

A new annex will be constructed on the south facade of the
reconstructed pool building which will house new mechanical
equipment, shower and locker rooms, a fitness facility, and a
meeting room for community use. Four new buildings will be con-
structed around the new Plunge facility, separated by a court-
yard. These buildings will house restaurants and shops for food
and beverages and other recreational and/or visitor-serving com-
mercial uses.

1.2 The Roller Rink Building

The existing roller rink building will be demolished and replaced
with three new buildings containing restaurants and shops for
food and beverages and other recreational and/or visitor-serving
commercial uses.

1.3 Parking and Pedestrian

New paving and lighting will be installed for approximately 350
parking spaces on the site. The two existing parking lots on
Bonita Cove east of .the park will be resealed and striped to cur-
rent City code requirements to provide approximately 200 addi-
tional parking spaces. A new pedestrian overpass will be con-
structed over Mission Blvd. to connect to the parking areas on
the east side.

1.4 Public Restrooms and Police Patrol Room

The facades of the existing public restroom and lifeguard build-
ing will be renovated to relate to the architectural theme of the
development. An extension will be constructed to the lifeguard
building to include new public restrooms and a room for the San

Diego Police Department.



1.5 Landscaping and Park Improvements

The balance of the northern portion of the park will be
landscaped and new walks, fountains, benches, plazas and inviting
pedestrian spaces will be added to encourage increased public
usage and to improve access to the Plunge and the beach.

1.6 Bus Stop Facilities

The bus stop facilities on the north and south sides of West Mis-
sion Bay Drive just east of Mission Blvd. will be upgraded in
conformance with the standards of the Metropolitan Transit

. Development Board.
1.7 Historical Features

The architectural style of the development will be compatible
with that of the Spanish Colonial Revival theme of the existing
plunge and roller rink buildings as approved by the Planning
Department. The buildings have been professionally photographed
and sketched to architecturally document them, and a copy of the
photos has been submitted to the Planning Department along with a
historic report on the Mission Beach Amusement Center.

The important existing architectural features of the Plungé
building will be replicated and incorporated into the project.
Signage documenting the historical significance of the site will

also be located on the project.



2.0 PLANS AND ELEVATIONS ,

The site plan, landscape plan and elevations have been submit-
tedto the City under separate cover.



3.0 PROJECTED DEVELOPMENT SCHEDULE

City issues building permit to BPA

BPA submits evidence of ability to finance
construction costs to City

BPA delivers executed Option/Lease Agreement to City
City delivers executed Option/Lease Agreement to BPA
BPA files construction bond with City

BPA commences construction

BPA completes shell construction

BPA completes interior improvements for initial
tenants

Official project opening

3/3/87

2/27/87
2/27/87
3/9/87

3/20/87
3/20/87

2/28/88

5/1/88

5/1/88



4.0 FINANCING PLAN

The interim Financing Plan for the project will include a con-
struction locan for an initial term of 18 to 24 months with exten-

sions. to 30 to 36 months. The. loan would provide for a fee
structure of 2% to 2.5% and be at an interest rate at prime plus
1% to 1.5%. Loan packages have been submitted to First

Interstate Bank, Security Pacific Bank, California First Bank and
John Burnham Company acting as a mortgage broker in securing such
loans. In addition, additional loan inquiries have been made
from Home Federal Savings & Loan, Imperial Savings & Loan, and
Great Western Savings & Loan. Loan packages will be submitted to
such lenders next week.

At such time as the project is between 60% and 75% leased, we
will seek a permanent loan commitment. It is anticipated that the
permanent loan would involve a loan fee of 1% to 1.5% and be in
accordance with competitive interest rates for commercial pro-
jects on municipal leases at that time.

I1f required, prior to funding of the construction loan, financing
is available through the standby commitment issued by Pacific
Diversified Capital which was submitted as evidence of the abili-
ty to finance. Substantial construction could be funded by
capital contributions of partners of Belmont Park Associates
prior to actually funding an interim loan. Belmont Park Asso-
ciates would expect, in any event, to fund an interim loan within
180 days from the initiation of construction.
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5.0 POOL OPERATION

The pool operation is initially comtemplated to be open in accor-
dance with the following. schedule:

Monday through Friday 6:30 AM to 11:30 AM
. 12:00 PM to 10:00 PM

Saturday and Sunday 8:00 AM to 11:30 AM
12:00 PM to 6:00 PM

Access may Dbe limited at certain times for specific activities

such as children's learn-to-swim programs, scuba lessons, and

high school and collegiate swimming programs. All programs will
be open to the public, and fees will be in accordance with the
Lease Agreement.
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RELMONT PARK. ASSOCIRTES

L

6.9 COST SUMMARY

EELMONT PRRK
- COST SUMMRRY

S1TE .IMPROVEMENTS (PUELIC & PRIVATE) 1, 503, 543
GROUND RENT BEFORE CONSTRUCTION COMPLETE Se, Y
PRIVATE IMPROVEMENTS: :

SHELL (ELDGS 1-7) 4,653,378
TENANT IMPROVEMENTS g, 8v0
PURLIC IMPROVEMENTS: —
LOCKER ROOM 537,632
PLUNGE 2, 364,550
pLUNGE T.I1.'S 100, Q0@
LIFE GUARD STATION ADDITiIiON 251,537
LIFE GUARRD REMODEL 76,530
PEDESTRIAN QVERPASS 373,642
REMCDEL RESTRCOM 77,33
SESL AND RESTRIPE 148,733
INDIRECT COS75:

MARKETING EXPENSE 75, A9
L=a5c COMMISSIONS-COMMERCIRL 443, Q0
LSASE COMMISZSICONS~-PLUNGE T 100,200
LOGN FEZS (.3} 433. 300
OVERKERD FEZS 569, QvQ
ENVIRONMENTRAL/ENGINEZRING FE=3 342,185
L=3AL, ACTG., MISC 115, Qe
NET INTEREST TO CARRY 1,364, 580@
CONTINGZNCY S23,748
TOTAL 14,220, 0O

3+

EXHIBIT D
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¥ 7.0  OTHER TERMS .) CONDITHOKS: .n\

Oother terms and conditions of the development plan are set forth

in the Lease Agreement.



8.0 CONTEMPLATED USES

Uses contemplated for the project shall be visitor-oriented com-
mercial and recreational uses. The following uses have been

approved:

- Recreational

- Retail, including, but not limited to, novelty, sporting

goods, sports equipment rental, apparel, art, liquor
stores, health foods, takeout foods, liquor, bakeries,
floral shops, book stores, card shops, and party supplies,
provided that such uses shall accommodate the needs of park
visitors and shall be operated in a manner to cater to such

needs.

- Restaurants, full service and fast foods, including sale of
alcoholic beverages, operated in a manner appropriate to
serve the desires of park visitors.

- Food stores which include food items used by families on
outings, as fresh fruits, delicatessen items, soft drinks,

and alcoholic beverages.

- Drug stores which sell suntan lotions and other items norf-
mally used in beach activities. '

- Travel agents, sports medicine, and other visitor-oriented
services, operated in a manner appropriate to serve the

desires of park visitors.

- . Such other visitor-oriented commercial and recreational
uses as many be approved by the City Manager. Any use not
disapproved within ten (10) business days after receipt by
City Manager shall be deemed approved so long as such use
is a valid park use and in conformance with the approved

Development Plan.

All uses shall be conducted in a manner so as to conform to all
applicable laws.



LIST OF ATTACHMENTS TO EXHIBIT "B"

Item
No. Title and Brief Description
1. City of San Diego Manager's Report 86-286 dated June 18,

1986, Re: Option and Lease Agreements-Belmont Park -
Associates-Mission Beach Park (Belmont Park)

2. City of San Diego Council Resolution 266064 adopted June 23,
1986 - authorized option & lease agreement.

3. City of San Diego Council Resolution 266410 dated August 18,
1986 - references and reaffirms acceptance of State Lands.

4. Restriction on Leasehold recorded by California Coastal
Commission. This document also contains copies of the a)
Option Agreement Between the City and Belmont Park
Asscociates b) Coastal Development Permit #6-86-396 «c)
Revised Conditions and Findings for Coastal Development
Permit #6-86-396. :

5. Memorandum of Understanding Between The City of San Diego
and The California Coastal Commission dated March 5, 1987 -
as regards a traffic mitigation fund.

6. Operating Memorandum to Percentage Lease, executed December
23, 1987 - clarified rent credit language and substituted a
revised legal description of the premises.

7. Memorandum of Lease executed on December 23, 1987.

8. Proposition G - passed by the voters.
g. Council Resolution No. 270781 adopted on hpril 18, 1988 -

determined that the Belmont Park project had obtained
"vested rights" under the Save Mission Beach Park Initiative
known as Proposition G., as of November 3, 1987, the
effective date of the initiative.

10. Planning Director Resolution No. 7675 and Comprehensive Sign
Plan Permit No. 88-0669 - relates to signage at Belmont
Park.

11. Municipal Code Section 63.50 - restricting the use of
Mission Beach Park - believe related to Proposition G.

12. Council Resolution 274210 adopted on August 7, 1989 -
permitted installation of the carousel.

13. Second Operating Memorandum to Percentage Lease executed
December 11, 1990 - clarifies sections of the percentage
lease relating to the rent credits and the interest
calculations.



i4.

15,

16.

17.

Letter Between Belmont Park Associates and City dated
December 11, 1990 - discusses responsibilities regarding
paint deterioration and humidity control in the plunge
building.

Third Operating Memorandum to Percentage Lease dated
February 25, 1991 - substitutes a new legal description for
the leasehold. -

Ground Lease Estoppel and Certification Agreement for
benefit of The Nippon Credit Bank, Ltd.

'Fourth Operating Memorandum to Percentage Lease dated August

12, 1991 - relocation of the Community Room to 3136 Mission
Boulevard, Suite G, San Diego, CA.
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BELMONT PARK

LEASE AGREEMENT

Lessor: BELMONT PARK ASSQCIATES,

a Califomia Limited Partnership

Lessee:

(Revised 7/15/88)
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BELMONT PARK LEASE AGREEMENT

In consideration of the rents and covenants set forth, Lessor hereby leases to Lessee, and Lessee hereby rents from Lessor,

the following de

scribed Premises upon the terms and conditions described in this lease agreement (*Lease"):

ARTICLE 1 - FUNDAMENTAL LEASE PROVISIONS

Date:

Lessor:

Lessee:

Lessee's
Trade Name:

Premises:

Permitted
Use:

Lease Term:

Commencement
Date:

Fixturization
Period
(if any):

Rental shall
be the greater
of:

A. Minimum
Annual Rent:

B. City Rent:

C. Percentage
Rent:

Lessee's
Minimum

Net Sales
Requirement:

Address for
Notices:

Security
Deposit:

19

BELMONT PARK ASSOCIATES, a California Limited Partnership

The commercial space in Belmonl Park Commercial/Recreational Center ("Center”) containing approximately
square feet (*Floor Area") as outlined on Exhibit B.

Dollars(___ ) perannum
payable in twelve (12) equal monthly instailments of

Dollars ($ ) per month during each year of the Lease Tem.

Dollars ($ ) per annum
payable in twelve (12) equai monthly instaliments of

Dollars ($ ) per month during each year of the Lease Term (*Fixed City Rent™). plus the percentage of
Lessee’s Net Sales of various categories as specified in Section 5.1.2.

percent ( %) of Lessee’'s Net Sales as defined in Section 5.3.

Dollars ($ ) per year.

To Lessor:

BELMONT PARK ASSOCIATES
cf/o Phase One Development, Inc.
9685 Chesapeake Drive, Suite 401
San Diego, Calfomia 82123

To Lessee:

Dollars ($ )




Marketing The greater of (i) Dollars ($.
Fund per annum, payable in twelve (12) equal monthly installments of
Contribution: Doliars ($ ) per month during each year of the Lease Term, or (i
percent ( %) of Lessee’s Net Sales for the calendar year to date.

Grand
QOpening

Contribution: : Dollars ($___

Real Estate
Broker:
(if any)

The foregoing Fundamental Lease Provisions are supplemented by and are subject to the following provisions of the Lease,
ARTICLE 2 - EXHIBITS
The following are attached hereto as exhibits and made a part of this Lease:
Exhibit A - Site Plan of the Center.
Exhibit B - Floor Plan Showing the Premises.
Exhibit C - Work Letter Agreement.
Exhibit D - Rules and Regulations.

Exhibit E - Guarantee of Lease.

ARTICLE 3 - COMMERCIAL/RECREATIONAL CENTER AND PREMISES

341 Center, As used herein, the term *Center” shall mean those areas of land and the improvements, landscaping,
parking, pedestrian walkways and other features located on the land leased by Lessor from the City of San Diego ("City") for a
commercial/recreational center pursuant 1o a ground lease (*Master Lease") and generally as shown on Exhibit A. The Center and
all improvements; landscaping, parking, pedestrian walkways and other features may be altered, relocated or expanded from time to
time by Lessor in Lessor's discretion and nothing In Exhibit A shall be a warranty or representation as to the future configuration
of the Center or location of any improvements thereon. In addition, Lessor may designate other areas of land and impravements
as part of the Center.

Lessee acknowledges and understands that the land leased by Lessor from the City is a part of Mission Beach
Park, a dedicated public park. Therefore, the Center must be utilzed for park and recreation purposes, including commercial and
recreational uses which provide services, activities and facilities to the users of Misslon Beach Park, as well as 1o the users of
the adjacent beach areas. Lessee agrees to utilize the Premises for purposes consistent with the foregoing requirements.

3.2 Premiges. Lessor hereby leases to Lessee and Lessee hereby leases from Lessor, for the term, at the rent, and
upon the covenants and conditions hereinafter set forth, the commercial space referred to herein as the "Premises’, and described
in the Fundamental Lease Provisions and shown on Exhibit B. subject, however, to the provisions of Article 27. The Floor Area of
the Premises set forth in the Fundamental Lease Provisions Is an approximation, and Lessor makes no representation as to the
exact square footage,

ARTICLE 4 - TERM

4.1 Jerm. The Lease Term shall be for the number of months specified in the Fundamental Lease Provisions. Subject
to the Fixturization Period specified in the Fundamental Lease Provisions, H any, the Lease Term shall commence on the the
"Commencement Date®. The Commencement Date shall be delayed by the number of days provided as the Fixturization Pericd, if
any, provided however that in no event shall such delay continue beyond the date on which Lessee opens for business. If the
Commencement Date falls on a day of the month other than the first day, then the Lease Term shall be extended by the number
of days between the first day of the month and the Commencement Date. Lessee egrees not 1o unreasonably delay the
Commencement Date. If completion of the Leasehold improvements is delayed by Lessee’s design decisicnc, roviclons or additional
work of Lessee or Lessee's agent, then the Commencement Date shall be accelerated by the number of days of said delay. The
Commencement Date s specified In the Fundamental Lease Provisions.

4.2 Confimnation of Commencement Date. Lessee agrees to execute a supplemental agreement within ten {10) days
after receipt in form requested by Lessor which shall confirm the Commencement Date,

43 Delay. f Lessor is unable to deliver Posseasion of the Premises by the Anticipated Commencement Date as a
result of causes beyond its reasonable control, Lessor shall not be fable for any damage caused for failing to defliver possession,
and this Lease shall not be vold or voldable. Lessee shall not be fable for Rent until the Commencement Date. If Lessor does
not deliver possesslon of the Premises to Lessee within (6) six months of the Anticipated Commencement Date, Lessee can elect to

2



by giving written notice to Lessor within ten (10) days after the expiration of the six () month period and before the
Commencement Date.

ARTICLE 5 - RENT

51 Bent. Lessee agrees to pay, as rent for the use and occupancy of the Premises, at the times and in the manner
hereinafter provided, in twelve (12) monthly instaliments during each year, in advance, on the first day of each month, without
set-off or deduction, commencing on the first day of the Lease Term the greater of the amounts specified In Sections 5.1.1, 5.1.2
and 5.1.3 below, based upon year-to-date amounts. Upon execution of the Lease, Lessee shall pay Its first months Minimum
Annual Rent and Security Deposit. At the end of each calendar year, any excess rent which Lessee paid to Lessor shall be
credited to the next monthly Instaliment of rent due {or upon termination of this Lease and subject to offset by Lessor for any
amounts due Lessor hereunder, paid direclly 1o Lessee within thirty (30) days of such termination, and any deficlency shall
immediately be paid by Lessor to Lessee).

5.1.1 Minimum Annual Rent. The Minimum Annual Rent specified in the Fundamental Lease Provisions as adjusted
from time to time as provided below. Minimum monthly rent for any partial month shall be prorated at the rate of 1/30th of the
monthly installment per day. Minimum Annual Rent shall never be less than the Minimum Annual Rent payable in the immediately
preceding period.

{a) Minimum Annual Rent shall be adjusted upward as of the expiration of the end of each cafendar year
during the Lease Term to refiect any change In the cost of living. The adjustment shall be calculated by multiplying the Minimum
Annual Rent payable during the immediately preceding calendar year by a factor equal to the increase in the Bureau of Labor
Statistics, Consumer Price Index, "Ali Urban Consumers® (the ‘Index®) as published by the United States Department of Labor for
1heAI.ong Beach/Anaheim{iyergide metropolitan area (all Hems) ﬁ1982—84=100) as last published immediately preceding the
Commencement Date and the-Index last published preceding the date of adjustment. As soon as the Minimum Annua! Rent for
each calendar year Is determined, Lessor shall give Lessee written notice of the amount thereof. The Minimum Annual Rent shall
not be adjusted in the event of a decrease for any calendar year in the Index. If the Index is discontinued or revised during the
Lease Term, such other govemment index or computation with which it Is replaced shall be used to obtain substantlally the same
result as would be obtained if the Index had not been discontinued or revised. Pending the determination of the adjustment,
Lessee shall continue to pay the Minimum Annual Rent in monthly installments In the same amount as the previous calendar year.
When the adjustment has been determined, Lessee, concurrently with the next monthly Rent payment, shall pay to Lessor, the
difference between the new Minimum Annual Rent, including the cost of living increase, for the period commencing with the first
month of such calendar year and the Minimum Annual Rent already paid for such period.

(b) The Minimum Annua! Rent shall also be adjusted upward as of the expiration of the third full or partial
calendar year, and as of the expiration of every third calendar year thereafter during the Lease Term (Le., f the Commencement
Date is June 1, 1988, the first adjustment under this subparagraph (b) wili be on January 1, 1891, the second adjustment will be
on January 1, 1894, and so on.) Such adjustment of the Minimum Annual Rent shall produce a new Minimum Annual Rent equal
to the greater of () the cost of living increase required under Section 5.1.1 (a) above or (i) eighty percent (80%) of the annual
average of the total rent (including Minimum Annual Rent, City Rent and Percentage Rent) paid pursuant to this Sectlon 5.1 by
Lessee to Lessor for the preceding three year period (or portion thereof as to the first adjustment).

5.1.2 City Rent. The Fixed City Rent specified in the Fundamental Lease Provisions plus three (3) percent of all
Lessee's Net Sales (as defined in Section 5.3) in the food and Specialty Shop Sales category, five (5) percent of all Lessee's Net
Sales in the alcoholic beverage sales and game room operations calegory, and seven (7) percent of all Lessee’s Net Sales in the
category of all other sales and operations for such month. City Rent shall be computed by lessee each calendar month
immediately following the close of the preceding month and for the calendar year to date. Lessee shall pay to Lessor the amount,
il any, by which the City Rent amount set forth in the Fundamental Lease provisions exceeds the installments of the greater of
the Minimum Annual Rent or City Rent paid by Leasee during such period. Lessee shall pay the City Rent no later than ten (10)
days following the close of the preceding month. The classification of Lessee’s Net Sales by category (*Net Sales Category") shall
be determined at the end of each calendar month by Lessee who shall provide Lessor with a copy of such classification at the
same time Net Sales are determined. Lessee shall provide such records as may be required from time to time by the City under
the Master Lease,

(8 In the evenl the Minimum Annual Rent increases, the Fixed City Rent shall Increase In the same
proportion and at the same time,

{b) “Speciaty Shop Sales" shall mean sales of novelty items, sporling goods, sports equipment rental,
appare!, art, flowers, books, cards, parly supplies, travel services and other services and items nomally assoclatad with visttor
oriented commercial and recreational uses,

$1.3 Percentage Rent. The Percentage Rent specified in the Fundamental Lease Provisions being that specified
percentage of Net Sales of Lessee made from or upon the Premises during each calendar month. Percentage Rent shall be
computed each calendar month immediately following the close of the preceding month and for the calendar year to date. Lessee
shall pay to Lessor the amount, If any, by which the Percentage Renl amount set forth In the Fundamental Lease Provislons
multiplied by Lessee's Net Sales during sald period exceeds the installments of the greater of Minimum Annual Rent or City Rent
pald by Lessee during such period. Lessee shall make payments of Percentage Rent to Lessor no later than ten (10) days
following the close of the preceding month. Sales In any fractional month In which Rent commences shall be added 10 the sales

for the foliowing first full month, and shall be payable on the tenth (10th) day of the calendar month immediately following the
first full month.
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$.1.4 |Increase in Clty Rent and Percentage Rent. In the event of an Increase In the rate of percentage rent that
Lessor Is required to pay the City pursuant to the Master Lease, the rate of percentage rent that Lessee pays Lessor pursuant to
Section 5.1.2 shall automatically increase at the same time and by the same amount.

5.2 Statement of Net Sales. Lessee agrees to fumish or cause to be fumished to Lessor a statement of monthly Net
Sales of Lessee (totaled for calendar year to date) within ten (10) days after the close of each calendar month, and an annual
statement of Net Sales within thity (30) days after the close of each calendar year. All monthly and annual statements shall
clagsify, itemize and total all sales by category (Net Sales Category), include a computation of all Minimum Annual Rent,
Percentage Rent, and City Rent for the preceding month and calendar year to date, and be signed by Lessee if Lessee is composed
of individuals, by a general partner of Lessee if Lesses is a parinership, or by a comporate officer it Lessee is a corporation and
annual statements shall, in addition, be signed by Lessee's certified public accountant, If Lessor so elects, Lessee shall provide
such information in a format specified by Lessor. Lessee shall, concurrently with submittal to the State Board of Equalization,
provide Lessor with a copy of all state and local sales and use tax retums filed with said State Board.

Lessee shall keep at the Premises or within the City of San Diego accurate, true and complete records and
accounts of all financial transactions in the operation of all business activities conducted on and financial transactions resulting
from the use of the Premises, Including, without limitation, Net Sales of Lessee and of any sublessee, licensee or concessionaire in
the Premises. Such books, records and accounts shall be maintained separate from all other accounts of Lessee not relating to the
Premises and such books shall be retained by Lessee for a period of five (5) years after the close of each calendar year. Said
records must be supported by source documents of the original entry such as sales slips or invoices, daily cash register tapes,
purchase invoices or other documents as necessary to allow Lessor 1o determine Lessee's Net Sales and Net Sales Category. All
retail sales or charges shall be recorded by means of cash registers or other compareble devices which display to the customer the
amount of the transaction and automatically issue a receipl. All cash registers shall be equipped with sales totalizer counters for
all sales categories, including Net Sales Categories, sequential transaction counters which are locked in, constantly accumulating
and which cannot be reset and contain tapes upon which sale detads and sequential transaction numbers are imprinted. Sales
totalizer readings shall be made at the beginning and ending of each business day. For admission charges or rentals, Lessee shall
issue serally numbered tickets for each such admission or rental and shall keep an accurate record of said tickets, both Issued
and unissued. Lessor shail have the right at all reasonable times to examine and audit said records and accounts, without
restriction, for the purpose of determining the accuracy thereof, the percentage of Lessee's Net Sales in each Category, the
monthly and annual statements of Net Sales and the Rent paid to Lessor. Lessor shall have the discretion'to require the
installation of any additional accounting methods or controls Lessor may deem necessary.

The receipt by Lessor of any statement of Net Sales or any payment of Minimum Annual Rent, City Rent or
Percentage Rent for any period shall not bind Lessor as to the comectness of the statement or the payment. Wihin five (5)
years after receipt of any such statement, Lessor and City, or their agents, at any time shall be entitled to an inspection and
audit of the business of Lessee, its agents, sublessees, concessionaires and licensees operating on and in connection with the
Premises as necessary and appropriate for Lessor and City to determine the amounts of Rent due Lessor in compliance with this
Lease. At Lessor's request, Lessee shall provide, at Lessee's expense, any necessary data reasonably available to Lessee to enable
Lessor and City to fully comply with all requirements of the state or federal govemment for lease information or reports
conceming the Premises and Lessee’s conduct of business thereon. Such data will include, if required, a detalled breakdown of
Lessee's receipts and expenses.

It it shall be determined as a result of any audit that a deficiency exists in the payment of Minimum Annual Rent,
City Rent or Percentage Rent, then such deficiency shall become immediately due and payable, with Interest at the rate of
eighteen percent (18%) per annum or the maximum rate pemmitted by law, whichever is less ("Lease Interest Rate*), from the date
when said payment should have been made. In addition, if Lessee's statement for the pertinent calendar year shall be found to
have understated or incorreclly categorized Net Sales by more than two percent (2%) and Lessor is entitled to any additional City
Rent or Percentage Rent as a result thereof or if Lessee has failed to maintain complete and true books, records, accounts and
supporting source documents in strict accordance with this Article 5, then Lessee shall pay all of Lessor's and City's costs and
expenses connected with such audit, a Late Fee, plus a fee ("Understatement Fee") of ten percent (10%) of the amount of the
deficlency which amount is mutually agreed by the parties hereto to be appropriate to compensate Lessor and City for loss
resulling from rental definquency, including lost interest and opporiunities, legal costs, and the cost of servicing the delinquent
account. If any of Lessee's slatements shall be found to have understated Net Sales by more than five percent (5%), or if Lessee
has failed 1o maintain complete and true records, accounts, and supporting source documents in strict accordance with Article 5,
then in addition to any other rights of Lessor under this Lease, Lessor may terminate this Lease. Acceptance of the
Understatement Fee or any portion of the late payment by Lessor shall in no event constitute a walver of Lessee's default with
respect 1o a late payment, or prevent Lessor from exercising any of the other rights and remedies granted in this Lease.

5.3 Definition of Net Sales. The term "Net Sales® as used herein Is hereby defined 1o mean all income and gross sales
of Lessee and of all licensees, concessionaires and subtenants of Lessee, from all business conducted upon or from and occupsncy
of the Fremises, from whatever source derived whether received or to become due and whether such sales be evidenced by cash,
check, credit, charge account, exchange or otherwise, Net Sales shal include, but not’ be limited to, the amount recelved from
the sale of goods, wares, and merchandise and for services performed on, at or from the Premises, together with the amount of all
orders taken or recefved at the Premises, whether such orders be filled from the Premises and whether such sales be made by
means of merchandise or other vending devices in the Premises. |f any one or more deparimenis or other divisions of Lessee's
business shall be sublet by Lessee or conducted by any person, firm or corporation other than Lessee, then there shall be
included in Net Sales for the purpose of fixing the City Rent and Percentage Rent payable hereunder all the gross sales of such
departments or divisions, In the same manner and with the same effoct as If the business or sales of such departments and
divisions of Lessee's business had been conducted by Lessee tseff. Net Sales shall not Include () sales of merchandise for which
cash has been refunded, or sllowances made on merchandise claimed to be defective or unsatisfactory, provided they shall have
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been first included in gross sales and (i) sales prices of merchandise returned by customers for exchange, provided that the sales
price of merchandise delfivered to the customer In exchange shall be included in Net Sales, or (i) the amount of any sales, use or
gross recelpts tax imposed by any federal, state, or municipal authority directly on sales and collected from customers, provided
that the emount thereof is added to the selling price or absorbed therein, and pald by Lessee to such govemmental authorty. No
franchise or capital stock tax and no income or similar lax based upon income or profits shall be deducted from Net Sales in any
event whatever,

All sales originating at or from the Premises shall be considered as made and completed therein, even though
bookkeeping and payment of the account may be transferred to another place for collection and even though actual filing of the
sale or service order and actual delivery of the merchandise may be made from a place other than the Premises. Net sgles shall
include any manufacturer's or importer's excise tax included In the price of the goods sold, even though the manufacturer or
importer I3 also the retailer thereof, and #t Is immaterial whether the amount of such excise tax is stated as a separate charge.
Bad debt losses, possessory interest taxes, and other property taxes shall not be deducted from Net Sales.

54 Additional Rent. Lessee shall pay all sums of money required to be paid pursuant to Articles 8, 19 and 28 and all
other sums of money or charges required to be paid by Lessee under this Lease, whether or not the same be designated as rent
(collectively "Additional Rent*). Minimum Annual Rent, City Rent, Percentage Rent and Additional Rent are collectively referred
to In this Lease as "Rent”. if such amounts or charges are not paid at the time provided in this Lease, they shall nevertheless be
collectible as Additional Rent with the next installment of monthly Rent thereafter faling due, but nothing herein contained shall
be deemed to suspend or delay the payment of any amount of money or charge at the time the same becomes due and payable
hereunder, or limit any other remedy of Lessor.

It is the purpose and intent of Lessor and Lessee that all Rent provided in this Lease shall at all times be
absolutely net to Lessor, and that this Lease shall yield net to Lessor, the Rent specified in this Lesse, and that all costs,
expenses and obligations of every kind and nature whatsoever relating 10 the Premises, which may arise or become due during the
lerm of or pursuant to this Lease shall be paid by Lessee or reimbursed to Lessor, and that Lessor shall be indemnified and saved
harmiess by Lessee from and against the same.

5.5 Eailure to_Pay, K Lessee fails to pay any monthly installment of Rent within five (5) days after the same has
become due, both Lessee and Lessor agree that Lessor will incur additional expenses in the form of extra collection efforts,
handling costs, potentlal Impairment of credit on loans for which this Lea'se is security, and potential Uability and costs to City.
Both parties agree that should Lessee so fall to pay Rent, Lessor should be entitled to compensation for such detriment, but that
it is extremely difficult and Impractical to asceriain the extent of detriment, The parties therefore agree that should Lessee fall
to pay Rent when due, Lessor shall be entilled to recover from Lessee as liquidated damages the greater of () $100.00 or (i} ten
percent (10%) of the amount due (*Late Fee"). Such past due amounts shall bear interest at the Lease Interest Rate. lessee
further agrees to pay Lessor any costs incurred by Lessor in effecting the collection of such past due Rent, including, but not
limited to, fees of an attomey or collection agency. Lessor shall have the right to require that Lessee pay monies due in the
form of a cashier's check or money order if any check of Lessee is not honored upon presentment to Lessee's bank. In addition,
following the second late payment of Rent in any twetve (12) month period, Lessor shall have the option to require that (i)
beginning with the first payment of Rent due following the date when such second late payment was due, Rent shall be payable
three (3) months in advance and/or (I) Lessee shall increase the amount of the Security Deposit (defined in Arlicle 32 below) by
one hundred percent (100%), which additional Security Deposit shall be retained by Lessor, and may be applied by Lessor, in the
manner provided in Article 32. Notwithstanding the foregoing, the obligation 1o pay such Late Fee, Lease Interest Rate, additional
Security Deposit, or advance Rent payment, shall not alter or preciude Lessor's right, prior to actual receipt of any delinquent
instaflment of Rent, to exercise any right or remedy which Lessor may have under the terms of this Lease. Furthemmore,
acceptance of any such fees by Lessor shall not constitute a waiver by Lessor of Lessee's default or prevent Lessor from
exerclising any other rights or remedies available to Lessor as hereinafter provided or as provided by law.

5.6 Address for Payments. All Rent and other payments shell be paid by Lessee 1o Lessor at its management office in
the Center, or at such other place as may from time to time be designated by Lessor in writing at least ten (10) days prior to
the next ensuing payment date.

57 Retumed Checks. Lessee shall further pay, as Additional Rent, a charge of fifty dollars ($50.00) for each payment
of Rent which is retumed due to insufficient funds, to reimburse Lessor for Lessor's related costs.

5.8 Lessor's Option to Terminate. Notwithstanding anything in the Lease contained to the contrary, if:

(a) Lessee's Minimum Net Sales in any calendar year are less than the amount set forth in Article 1 as Lessee's
Minimum Net Sales Requirement, adjusted as provided for herein,

(b) at any time during the Lease Term the products which Lessee sells, or the services which Lessee provides, on
or from the Premises are not, in Lessor's opinion, of the highest quality; or N

(c) Lessee substantially or continually fails to observe the Rules and Regulations and policies and directions made
or promulgated by Lessor,
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Then:

(d) I the condition in subparagraph (a) exists, Lessor may, at its option, in addition to any other rghts or
remedies, lerminate this Lease, upon giving Lessee thirty (30) days' written notice; or

{e) in the case of & default under subparagraph (b) or (c), Lessor may give written notice to Lessee, spacifying
the default compiained of and requiring that it be completely cured within forty-eight (48) hours from the ghing of such notice
and falling the curing of such default within such period of 48 hours, Lessor may, at s option, in addition to any other rights or
remedies, terminate this Lease, upon giving Lessee thirty (30) days' written notice.

It this lease is so terminated, Lessee covenants and agrees to sumender the Premises and deliver up vacant
possession thereof 1o Lessor upon the expiration of the thirty (30) day notice pericd, and all Rent shall be adjusted as of the
expiration of such period and all amounts due and owing by Lessee pursuant to this Lease (if not already paid In full) shall
become accelerated and payable in full as of such date, and Lessee shall be discharged from its obligations hereunder and under
the Lease, and Lessee shall have no recourse against Lessor or those for whom it is in law responsible for damages or otherwise
and shall not be entitled to any refund of or any credits for any amounts paid by the Lessee.

The amount of Lessee’s Minimum Net Sales Requirement specified in Articie 1 shall be adjusted upward, after the
expiration of each calendar year of this Lease to reflect any increase in the cost of living. The adjustment, if any, shall be
calculated upen the basis of the Index, as defined in Section 5.1.1(a). Lessees Minimum Net Sales Requirement shall be set by
multiplying the amount thereot applicable in the immediately preceding year by a fraction, the numerator of which shall be the
Extension Index and the denominator of which shall be the Beginning Index as defined in Section 5.1.1(a). In no event shall
Lessee’s Minimum Net Sales Requirement be less than that for the previous year.

ARTICLE 6 - PERSONAL PROPERTY TAXES

8.1 Personal Property Taxes and Assessments. Lessee shall pay before delinquency all taxes, assessments, license fees
and public charges levied, assessed or imposed upon its business operation, and its tade fixtures, ieasehold improvements,

merchandise and other persona! property in or upon the Premises. In the event any such items of property are assessed with
property of Lessor, such assessment shall be equitably divided between Lessor and Lessee to the end that Lessee shall pay only its
equitable proportion of such assessment. Lessor shall determine the basis of prorating any such assessmenis and such
determination shalf be binding upon both Lessor and Lessee. No taxes, assessments, fees or charges referred to in this Paragraph
shall be considered as Taxes as defined in Article 19,

ARTICLE 7 - POSSESSION AND USE

71 Possession. Lessor shall deliver the Premises to Lessee no iater than the Anticipated Commencement Date, subject
to the provisions of Section 4.1, Lessee shall accept the Premises subject to all applicable zoning, munidp:al. county and state
laws, ordinances and regulations goveming and regulating the use of the Premises, and any covenants or restrictions of record,
and accepts this Lease subject thereto and to a!ll matters disclosed thereby and to all exhibits attached hereto. Lessee
acknowledges that nefther Lessor nor Lessor's agent has made any representation or warranty as to the present or future
suitability of the Premises for the conduct of Lessee’s business.

7.2 Permitted Uses. Lessee shall use the Premises solely for the Permitted Use and under Lessee's Trade Name
specified in the Fundamental Lease Provisions. Lessee shall not use or permit the Premises to be used for any other use or
purposes, and/or under any other trade name whatsoever, or in violation of the Master Lease, without the prior writien consent of
Lessor, which consent may be withheld for any reason whatsoever. Lessee acknowledges that it may sell, pursuant to the Master
Lease, only goods and services determined by the City 10 be consistent with parkiisitor oriented commercial and recreational
uses. Lessee shall not, without the prior written notice of Lessor, sell any food (or beverage) as fast food or take out food to be
consumed in the Common Areas of the Center unless it is specified to be sold as fast food under Permitted Use in the
Fundamental Lease Provisions, If a Permitied Use, restaurants shall be permitied to use one (1) counter window 1o the exterior
of the Premises and a maximum of 1,000 sq. fi. of floor area for the purpose of preparing and sefling fast food or take out food.
If a Pemitted Use, Lessee shall indicate such window and preparation areas clearly on floor plans, to be approved in writing by
Lessor prior to the sale of such food. Lessee shall not, without the prior written consent of Lessor sell merchandise from vending
machines or allow any coln operated vending or gaming machines on the Premises. Lessee further covenants and agrees that it
will not use or permit any person to use the Premises, or any part thereof, to conduct therein a secondhand store, auction,
distress or fire sale, or bankrupicy or going-out-of-business sale, or for any use or purpose in violation of the laws of the United
States of America, or the laws, ordinances, regulations and requirements of the state, county and city where the Center is
situated, or other lawful authorities, and that during the Lease Term the Premises, and every part thereof, shall be kept by Lessee
_in a clean and wholesome condition, free of any objectionable nolses, odors, or nulsances, and that all health, police, and other
legal regulations shall, in all respects and at all times, be fully complied with by Lessee.

Lessee understands that the Premises are located within dedicated public parklands and Lessee agrees to conduct
its business In a manner so as to primarily cater to the needs of visitors to Mission Beach Pari, as well as adjacent beach areas.

Leasea shall not perform any acts or cany on any practices which may () injure the Center or the bullding In
which the Premises Is located or (i) be a nulsance or menace to other lessees in the Center. Lessee will, at its expense, comply
with all requirements of Insurance underwriters and govemmental authorities having jurisdiction over the Premises, including
compliance necessary for the maintenance of reascnable fire and extended coverage insurance for the Premises.



Lessee shall warehouse, store andjor stock in the Premises only such goods, wares and merchandise as Lessee
intends to offer for sale at retail at, in, from or upon the Premises. This shall not preclude occasional emergency transfers of
merchandise to other stores of Lessze, I any, located outside the Cenler. Lessee shall use for office, clerical or other non-selling
purposes only such space in the Premises as Is from time to time reasonably required for Lessee’s business in the Premises.

Lessee may not display or sell merchandise, or allow carts, tables, aerials, antenna, tables, portable signs, or any
other objects to be stored or placed ocutside the exterior walls, roof, and permanent doorways of the Premises or in any hallways.
Lessee shall remove any of sald objects maintained in violation hereof immediately upon receipt of written notice o do so by
Lessar or Lessor shall be entitled to remove sald objects. Promptty upon demand of Lessor, Lessee shall reimburse Lessor for Hs
costs and expenses In removing any of said objects, and such amounts shall be deemed Additional Rent payable hereunder. In
addition, Lessee will not solicit, in any manner, in the Common Areas of the Center,

7.3 Deliveries. Lessee shall use its best efforts to complete, or cause to be completed, all deliveries, loading,
unloading, and services to the Premises prior to 10:00 a.m. of each day. Lessee shall use its best eflorts to cause no delivery
trucks or other vehicles servicing the Premises to park or sland in front of, or at the rear of, the Premises from 10:00 a.m. to
9:00 p.m. of each day. Lessor reserves the right to further regulate the activities of Lessee in regard to deliveries and servicing
of the Premises, and Lessee agrees to abide by such further non-discriminatory regulations of Lessor.

7.4 Suitability of Merchandise. Lessee hereby acknowledges that the Center is designed and intended to be patronized
by, and acceplable to, families and persons of all ages. Lessor reserves the right to prohiblt all merchandise, displays,
demonstations, promotions, or any activity which Lessor, in #ts sole discretion, determines is obscene, pomographic, ifegal,
immoral, or disreputable, and Lessee agrees, forthwith upon demand of Lessor, 10 cease canying or displaying any merchandise or
engaging in any activity which Lessor has so prohibited. Lessee agrees not 1o cany on any police licensed activity without the
prior written consent of Lessor, which consent may be withheld for any reason whatsoever.

ARTICLE 8 - UTILITIES AND SERVICES

8.1 Lessee's Respongibilities. Lessee shall be salely responsible for and shall promptly pay all fees, deposits and
charges, including use and connection fees, hook-up fees, standby fees or penaltles for discontinued or Intemrupted service for
water, gas, electricity, telephone, sewer and sanitation and any other service or utility used in or upon or fumished to the
Premises, imespective of whether any such fees, deposits and charges are Initlally pald or advanced by Lessor. [n the event the
fees, deposits or charges for any such services are not individually metered or billed to Lessee, Lessor shall apporion such
charges among lessees in the Center recetving such utilities or services, based upon an equitable apportionment to be determined
by Lessor. Lessee shall pay its apportioned share lo Lessor as Additional Rent. In determining such equitable apportionment,
Lessor may cause surveys of Lessee's usage of such services to be made by an independent consultant selected by Lessor. In no
event shall Lessor be liable for damages or otherwise for any interruption, reduction, disruption, curaiiment or failure in the
supply, quality or character of water, gas, electricity, sewer and sanitation or any other service or utility, nor shall any such
interruption, reduction, disruption, curtailment or fallure constitute or be deemed to constitute constructive eviction of Lessee or
relieve Lessee from its obligations under this Lease. With respect to any fees, deposils and charges which are separately metered
or individually billed to Lessee, if such charges are not paid when due, Lessor may pay the same, and any amount so paid, with
interest thereon at the Lease Interest Rate plus a Late Fee, shall thereupon become due to Lessor from Lessee as Additional Rent.

ARTICLE 9 - INDEMNITY AND INSURANCE

8.1 Indemnity by Lessee. Lessor shall not be liable for any damage or liability of any kind or for any injury to or
death of persons or damage to property of Lessee or any other person during the term of this Lease, from any cause whatsoever,
by reason of the use, occupancy and enjoyment of the Premises by Lessee or any other person thereon or holding under said
Lessee. Lessee will indemnify and hold Lessor and City harmless from any liability whatsoever, on account of any such real or
claimed damages or injury and from all liens, claims and demands, Including attomey's fees and investigation costs and all other
reasonable costs, expenses and liabilities with respect to any claim or demand, arising out of (i) the use condition, operation or
occupation of the Premises and its facliities, (i) any repairs or Aerations which Lessee may make to the Premises (i) any act
omission or negligence by Lessee, its employees, agents, sublessees, Invitees, or licensees and {iv) any failure by Lessee to comply
or secure compliance with any of the terms or conditions of this Lease. Lessee shall not be liable for damages or injury
occasioned solely by the negligence of Lessor and its designated agents, servants or employees unless covered by Insurance Lessee
Is required to provide.

8.2 Waiver of Subrogation. Lessee for itself, its successors, assigns, and Insurance companies insuring Lessee with
respect to the Premises, hereby walves any right Lessee may have on account of any loss or damage occasioned by Lessor and
Insured against under policies camied or required to be carried by Lessee hereunder.

9.3 Lessee's Insurance Obligations. Lessee agrees to apply for and obisin from insurance companies acceptable to
Lessor and autherized to do business In Califomia with eral_Policyholder's_ratl -A._and a financial rating_of at |

‘A:3A° In the most cument avallable edition of *Best’s Insurance Reports,” eflective from and after the Commencement Date at
Lessee’s sole cost and expense, Insurance coverages in the following amounts and form:

(a) Public Uabillty and Property Damage. Comprehensive public lablity and property damage Insurance with a
combined single iimit of not less than One Milion Doflars ($1,000,000.00) per person and per occurrence, Insuring &gainst any and
all llabilty and property damage of the Insured with respect to the Premises, the sidewalks In front of the Premises, the business
operated in the Premises and the maintenance, use and occupancy thereof. All such public and property damage lability Insurance
shall specifically Insure the performance by Lessee of the indemnlity provisions of Article 8.1 above.
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(b) Plate Glass. Full coverage plate glass Insurance on the Premises.

(c) Lessee Improvements. Insumance covering all of Lessee's leasehold improvements, afterations, additions or
changes (*Additions"), trade fixtures, merchandlse and personal property from time to time In, on or upon the Premises, in an
amount not less than one hundred percent (100%) of their full replacement cost from time to time during the term of this Lease,
providing protection against any peril included within the classification *All Risk Coverage,” including protection against
earthquake, flood, sprinider damage, vandalism and malicious mischief. Any policy proceeds shall be used for the repair and
replacement of the property damaged or destroyed unless this Lease shell cease and terminate under the provisions of Article 18
hereof.

(d) Business Intenuption Insurance. Business interruption Insurance insuring that the Rent will be paid to Lessor
for a period of up to two (2) years f Lessee is unable 1o operate its business at the Premises for any reason other than
termination of this Lease.

(e) Policy Form. All policies of insurance to be obtained by Lessee shall be issued in the names of Lessor, City,
Lessee, any other person or entity designated by Lessor which policies shall be for the mutual and joint benefit and protection of
Lessor, City, Lessee, and such other person or entity. Executed copies of such policles of insurance or certificates thereof shall
be delivered 1o Lessor within ten {10) days after issuance of each such poalicy. Al policies shall contain a provision that Lessor,
although named as an insured, shall nevertheless be entitied to recovery under said policles, for any loss occasioned to i, its
servants, agents, and employees, by reason of the negligence of Lessee. As often as any such policy shali expire or terminate,
renewal or additional policies shall be procured and maintained by Lessee in llke manner and to like extent, and shall be delivered
to Lessor at least ten (10) days prior to the expiration of the term of the existing policy. All policies of insurance delivered to
Lessor must contain a provision that the company writing said policy will give Lessor and City thirty (30) days’ notice, in writing,
in advance of any cancellation or lapse, or the effective date of any reduction in type or amount of coverage. All policies shall
be written as prmary policies, not contributing with and not in excess of coverage which Lessor may carry, and shall be revised
as to amounis and coverages at any time as required by City under the provisions of the Master Lease.

Lessee's obligations to camy insurance may be brought within the coverage of a so-called blanket policy or policies
of insurance carried and maintained by Lessee, provided, however, that Lessor shall be named as an additional insured thereunder,
as fts interests may appear, the coverage afforded Lessor will not be reduced or diminished by reason of the use of such blanket
policy of insurance, and the requirements set forth herein are otherwise satisfied. H Lessee does not obtain any of the Insurance
coverage as required in this Section 9.3, Lessor may, but is not obligated 1o, obtain such Insurance coverage on behalf of Lessee,
and Lessor shall be entitled to reimbursement for the cost therecf (plus interest at the Lease Interest Rate) as Additional Rent.

Lessee will report In writing to Lessor and City any accident (i) causing property damage of more than Ten
Thousand Dollars ($10,000), increased annually by the increase in the Index, and (i) involving any serious injury to perscns on the
Premises.

9.4 Insurance_Use Restrictions. Lessee agrees that it will not carry any stock or goods, or do anything in or about
the Premises, that will in any way increase the rates for Insurznce covering the Center, or cause a loss of coverage for the
Center. Lessee agrees to pay to Lessor forthwith upon demand the amount of any Increase in premiums charged to Lessor, for
any insurance carried by Lessor, which increase results from Lessee's violation of the foregoing restrictions, whether or not Lessor
has consented to Lessee’s camrying said stock or goods or to Lessee's actions. If Lessee installs on the Premises any electrical
equipment which overloads the electrical fines, Lessee shali, at its own expense, make all changes to its Premises and install any
fire extinguishing equipment that Lessor's insurance underwriters, or applicable fire, safety and building codes and/or regulations
may require. Nothing herein contained shall be deemed to constiiute Lessor's consent to such overloading.

9.5 Increases in_Insurance Coverage. If, in the opinion of Lessor's lender, City, or the insurance broker retained by
Lessor, the amount or type of insurance camied by Lessee from time to time is Inadequate, Lessee shall increase or add the
insurance coverage or type as required by either Lessor's lender, City, or Lessor's insurance broker.

ARTICLE 10 - MASTER LEASE

161 Subject to Master Lease. This Lease is subject and subordinate to the Master Lease, and any modification,
alteration, or substitution therefor, Including, without fimhation, any modification, afteration, or substifution made in connection
with any expansion, redesign, financing or refinancing of the Center. Lessee agrees that as to Hs leasehold estate, i, and all
persons In possession or holding under it, will conform to and will not violate any of the terms or provisions of the Master
Lease as such Master Lease may be modified, altered, replaced or substituted from time to time. In the event of any conflict
between this Lease and the Master Lease, the Master Lease shall prevail. All consents and approvals required under this Lease
from City shall be applied for solely by Lessor and at no time by Lessee. Notwithstanding the provisions of Article 4 or any
other provision of this Lease, it is agreed that the Lease term shall not in any event extend beyond the term of the Master
Lease.

ARTICLE 11 - R NS
1.1 Alterations. Lessee agrees that it will not make any Alterations In or to the Premises without the prior written

consent of Lessor. In no event may Lessee make any alterations to the exterior or structure of the Premises. Lessee shall be
responsible for the entire cost and expense of all such permitted Alterations and shall provide a performance and completion bond,
from any Insurance company acceptable to Lessor, in a sum equal to 125% of the cost of the Alterations, guaranteeing completion
free and clear of llens and charges, and in accordance with the approved plans and specifications. All Alterations shall be under
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the supervision of a competent architect or competent licensed structural engineer, made In accordance with plans and
specifications which are first approved In writing by Lessor before the commencement of work, and shall be done in a
workmanlike manner by a general contractor approved in writing by Lesser, and diligently prosecuted to completion, to the end
that the Premises shall at all times be a complete unit except during the period of work. Any such Alterations shall be performed
and done strctly in accordance with all laws and ordinances relating thereto, including, without limitation, all requirements of
City and the Californla Coastal Commission. In performing the work of any such Alterations, Lessee shall have the work
performed In such a manner as not to obstruct the access to the Premises of or interfere with the quiet enjoyment of any other
Lessee in the Center. Upon completion of such work, Lessee shall file for record in the office of the San Diego County Recorder,
a Notice of Completion as permitted by law.

Upon the expiration or earlier iermination of Lessee's leasehold estate, such Alterations shall be considered as
improvements and shall not be removed by Lessee but shall become a part of the Premises and the property of Lessor.
Notwithstanding the foregoing, all Alterations, structures, installations, or improvements of any kind now existing or hereafter
placed on the Premises by Lessee shall, at the option of Lessor, be removed by Lessee upon expiration or termination of this
Lease, at Lessee’s expense. Lessor may exercise said option as to any or all of the Alterations, structures, installations and
improvements, either before or after the expiration or sooner termination of this Lease. If Lessor exercises such option and
Lessee fails 1o remove the designated items within two (2) days after termination of the Lease, Lessor shall have the right to
have such items removed at the expense of Lessee. As to any or all alterations, structures, installations or improvements that
Lessor does not require to be removed, title thereto shall vest in Lessor, without cost to Lessor, and without any payment to
Lessee.

ARTICLE 12 - MECHANIC'S LIENS

121 Lessee's Covenants, Lessee agrees that it will pay or cause to be paid all costs for work done by It or caused to
be done by it on the Premises, and Lessee will keep the Premises and Center free and clear of all mechanic's liens and other
liens on account of work done for Lessee or persons claiming under it. Lessee agrees to and shall indemnify, defend and save
Lessor free and harmless against labllity, loss, damages, costs, attomeys' fees, and all other expenses on account of claims of
llen of laborers or materialmen or others for work performed or materials or supplies fumished for Lessee or persons claiming
under Lessee.

12.2 Contest of Lien. H a lien or notice of lien is filed with respect to any work done by or for Lessee, Lessee shall,
within ten (10) days of the filing of such lien or notice, fumish to Lessor adequate secutity in the amount of the claim, pius
estimated costs and Interest, or a bond of a responsible corporate surety in such amount conditioned on the discharge of the lien.
It a final judgment establishing the validity or existence of a lien for any amount is entered, Lessee shall pay and satisfy the
same at once.

123 Right to Cure. If Lessee shall be in default In paying any charge for which a mechanic's lien claim has been filed,
and shall not have given Lessor security to protect the property and Lessor against such ciaim of lien, Lessor may (but shall not
be so required to) pay the said claim and any costs, and the amount so paid, together with reasonable attomeys' fees incurred in
connection therewith, shall be immediately due and owing from Lessee to Lessor, and Lessee shall pay the same to lLessor with
Interest at the Lease Interest Rate from the date(s) of Lessor's payments.

12.4 Notice of Lien. Should any claim of lien be filed against the Premises or any action aflecting the title 1o such

property be commenced, the party recelving notice of such lien or action shall forthwith give the other party written notice
thereof,

12.5 Notice_of Nonresponsibility. Lessor or its representatives shall have the right to go upon and inspect the Premises
at alf reasonable times and shall have the right to post and keep posted thereon notices of nonresponsibility, or such other
notices which {essor may deem to be proper for the protection of Lessor's Interest in the Premises. Two days before the
commencement of any work which might result in any such lien, Lessee shall give to Lessor written notice of Lessee’s intention
to commence work to enable Lessor to post such notices.

ARTICLE 13 - SIGNS

131 Restrictions. Lessee shall not affix or malntaln upon the glass panes and supports of the show windows (and
within 72 inches of any window) doors, interlor of doors as they face open to the outside of the Premises onto the Common Area,
and upon the exterior walils of the Premises, any signs, advertising placards, names, insignia, trademarks, neon tubes, awnings,
descriptive materlal, or any other similar items, without the prior writlen consent of Lessor. Lessor's approval shall be based
upon the conformance by Lessee to (1) the sign program prepared by Lessor's architect ("Sign Program®), (i)} approval of the City
of the proposed signage, and (iil) architectural conformity of the signage to the architecture, design and colors of the Center in
the sole discretion of Lessor. In no event may Lessee affix any sign to the roof of the Premises.

No.advenlslng medium shall be utilzed by Lessee which can be heard or expetienced outside the Premises,
including flashing lights, searchlights, loudspeakers, phonographs, radios or television.

Lessee shall not display, paint or place, or cause to be displayed, painted or placed, any handbills, bumper stickers,
or other advertising devices on any vehicle parked In the parking area of the Center, whether belonging to Lessee, or to Lessee’s
agent, or to any other person. Lesses shall not distribute In the Center any handbills or other advertising devices.
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Lessee further agrees that no awnings, canopies, umbreflas, banners, pennants, flags, posters, decorations, marquees,
eye-catching spinners, or other advertising devices, or any temporary signs, shall be permitted to be flown, installed, placed or
erected on the Premises without Lessor's prior written consent.

13.2 essor's Control Over Signage. Lessee shall design, construct, install, and maintain Lessee's identification signs at
the Premises, subject to the Sign Program and subject to Lessor's written approval prior to Installation of such signs. Lessee
shall be responsible for all costs related to any such signs, inciuding the cost of review of the proposed signage by Lessor's
architect andfor graphics consultant,

13.3 Removal. Any Hem or items described in this Article 13, placed in the Center by Lessee without the permission of
Lessor and City, shall be considered a violation of this Article 13 and shall be subject to immediate removal by Lessor without

notice. Lessee shall immediately reimburse Lessor for the cost of such removal.

ARTICLE 14 - FIXTURES AND PERSONAL PROPERTY

141 Trade Fixtures and Personal Property. Any trade fixtures and personal property of Lessee not permanently affixed
to the Premises shall remain the property of Lessee, and Lessor agrees that Lessee shall have the right upon termination or
explration of the term of this Lease, provided Lessee is not In default under the terms of this Lease, to remove any and all of its
trade fixtures and other personal property which it may have stored or installed in the Premises. At Lessor's option, Lessee shall
have the obligation to remove all trade fixtures and personal property upon termination or expiration of the lease term. Until
termination or expiration of the Lease, Lessee may not remove any trade fixtures or personal property without the immediate
replacement thereof with similar trade fixtures and personal property of comparable or better quality, so that Lessee shall
continuously conduct the Permitted Use specified in the Fundamental Lease Provisions. All trade fixtutes and other personal
property Instalied in or attached to the Premises by Lessee must be new when so installed or attached. Lessee, at its expense,
shall immediately repair any damage occasioned 10 the Premises by reason of the removal of any such trade fixtures and personal
property, and upon the last day of the Lease term or a date of earier termination of this Lease, shall leave the Premises In &
neat and clean condition, free of debris.

ARTICLE 15 - ASSIGNMENT, SUBLETTING, MORTGAGING AND CHANGE IN OWNERSHIP

15.1 Definitions. As used in this Article, the following definitions shall apply:

(a) ‘“Transfer® means any voluntary, or involuntary (a) assignment of Lessee’s entire interest, rights and duties in
the Lease or the Premises, including Lessee's right to use, occupy and possess the Premises, or (b) sublease of Lessee's right to
use, cccupy and possess the Premises, in whole or in part;

(b) *Encumbrance® means any conditional, contingent or deferred assignment or sublease, voluntarlly or
involuntarlly made by Lessee, of some or all of Lessee's Interest, fights or duties in the Lease or the Premises, including, without
limitation, Lessee's right to use, occupy or possess the Premises, in whole or par, including, without limitation, any mortgage,
deed of trust, pledge, hypothecation, lien, franchise, license, concession, or cther security arrangement;

(c) *Change of Control® means the transfer by sale, assignment, death or incompetency, mortgage, trust, operation
of taw, or otherwise, of any shares, voting rights or ownership Interests (including partnership interests), which will result in a
change In the identity of the person or persons exercising, or who may exercise, effective control of Lessee, unless such change
results from the trading of shares listed on a recognized public stock exchange and such trading is not for the purpose of
acquiring effective control of Lessee. If Lessee Is a private corporation whose stock becomes publicly held with its shares listed
on a recognized public stock exchange, the transfer of such stock from private to public ownership shall not be deemed a Change
of Control;

(d) "Occupancy Transaction® means any Transfer, Encumbrance, Change of Control, or other amangement whereby
the identify of the person or persons using, occupying or possessing the Premises changes or may change, whether such change be
of an immediate, deferred, conditional, exclusive, nonexclusive, permanent or temporary nature;

{e) ‘“Transferee® means the proposed assignee, sublessee, mortgagee, pledgee, or other recipient of Lessee's
interest, rights or dutles in this Lease or the Premises In an Occupancy Transaction.

15.2 First Two Years. Lessor is entering into this Lease based upon Lessee's representation to Lessor that Lessee has
the expertise and abllity to produce maximum sales in the operation of the business to be conducted by Lessee on the Premises.
It is recognized by the parties that it is of importance to Lessor that Lessee operate the business during the first two (2) years
of this Lease, pariculaty because this is a percentags lease and Lessor is relying on Lessee's merchandising and operating
expertise. Lessor would not enter into this Lease i Lessee were permitied to “trade® on the value of the Lease and assign the
Lease or sublease the Premises during the first two (2) years of the term hereof. R

Lessee, therefore, shall not enter Into any Occupancy Transaction during the first two (2) years of the term
hereol, without first procuring the written consent of Lessor and City, which consent may be given or withheld in Lessor's and
City's sole discretion. Any aftempted Qccupancy Transaction without Lessor's and City's written consent, during the first two (2)
years after the execution hereo!, shall be void and confer no rights upon any third person.
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153 Remaining Term.

{a) After the first two (2) years of the term hereof, Lessee shall not enter into any Occupancy Transaction, with
respect to any of Lessee's interest in and to the Premises, without first procuring () the written consent of Lessor, which shall
not be unreasonably withheld and, (i) if Lessor so elects, the written consent of City. Any attempted Occupancy Transaction
without Lessor's and, i required by Lessor, City's, written consent, shall be void and confer no rights upon any third person.
Lessor reserves the right 1o refuse 1o give such consent unless Lessee remains fully llable during the unexpired term of the Lease.
The consent by Lessor or City to any assignment or subletting shall not be construed as relleving Lessee or any Transferee of this
lease from complying with the terms of this Article 15 with respect to any further Occupancy Transaction.

(b) By way of example and without limitation, Lessor and Lessee hereby agree that it shall be reasonable for
Lessor to withhold fts consent if any of the following situations exist or may exist:

() The Transferee's proposed use of the Premises is different than the use pemitted in the "Use of
Premises® portion of the Fundamental Lease Provisions:

(i) In Lessor's judgment, tha Transferee lacks sufficient ability, management and operation skills and
expertise to operate a successful business of the type and quality permitted under this Lease:

(i) in Lessor's judgment, the present net worth of the Transferee is less than the greater of Lessee’s net
worth at the Commencement Dale or Lessee's net worth at the date of Lessee's request for consent to the Occupancy
Transaction;

{iv) In Lessor's judgment, the Percentage Rent under Article 5 that Lessor reasonably anticipates receiving
from the Transferee will be less than that which Lessor has received or reasonably expects to recefve from Lessee;

(V) The Occupancy Transaction would be in violation of the Master Lease or would breach any covenant of
Lessor respecting radius, location, use, or exclusivity in any lease, financing agreement, or other agreement relating to the Center;

(vi} Lessor cannot obtain the consent of the City when such consent is required under the Master Lease; or

{vi) In Lessor's judgment, the quality of the merchandising operation or tenant mix in the Center would or
could be adversely affected.

154 Procedures.

(8) Should Lessee desire to enter Into an Occupancy Transaction, Lessee shall request, in writing, Lessor's
consent to such transaction at least sixty (60) days before the effective date of any such transaction, and shall provide Lessor
with the following:

() The full parliculars of the proposed transaction, including #s nature, all consideration to be paid pursuant
to said transaction, effective date, terms and conditions, and copies of any offers, draft agreements, subleases, letters of
commitment or intent, and other documents pertaining to such proposed transaction:

() A descrption of the identity, net worth and previous business experience of the Transferee and the
persons involved therein, including, without limitation, copies of Transferee’s latest Iincome, balance sheet and
change-of-financial-positions statements (with accompanying notes and disclosures of all material changes thereto) In audited form,
if avallable, and certified as accurate by the Transferee, and resumes, business, and financial references of the Transferee and the
persons involved therein;

(i) Any further information relevant to the transaction which Lessor may request;

{iv) A statement that Lessee intends to consummate the transaction if Lessor, and, i required, City, consent
thereto.

(b) Subject to Section 155 below, within thirty (30} days after receipt by Lessor of the Information required by
subsection (a) above, Lessor may either:

() Consent to the Occupancy Transaction, subject to Section 15.7 below, if, pursuant to Section 15.2 or 15.3
above, Lessor I3 not entitled to withhold its consent; or

(i) Refuse to consent to the QOccupancy Transaction i, pursuant to Section 15.2 or 15.3 above, Lessor Is
entitled to withhold its consent; or

(i) in any case terminate this Lease on ten (10} days written notice to Lessee unless Lessee rescinds hs
request for consent within five (3) days following recelpt of Lessor's notice of termination.

15.5 City's Censent Required. Lessee and Lesscr hereby acknowledge and agree that no Occupancy Transaction may be
consented to by Lessor or entered into by Lessee without first obtaining the additional written consent of City when such
consent is required.

11
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15.8 Documentation_and Expenses. Each Occupancy Transaction to which Lessor has consented shall be evidenced by an
instrument made In such written form as Is satisfactory to Lessor and City and executed by Lessee and Transferee. By such
instrument, Transferee shall assume and promise to perform the terms, covenants and conditions of this Lease which are
obligations of Lessee including the payment of all monies due or to become due under this Lease directly to Lessor. Lessee shall
remain fully Nable to perform all duties and obligations under the Lease following the Occupancy Transaction. Lessee shall, on
demand of Lessor, reimburse Lessor for Lessor's reasonable costs, including attomeys’ fees, incurred in obtaining advice and
preparing documentation for each Occupancy Transaction to which Lesser has consented.

15.7 Consideration to Lessor.

{a) In the event Lessor and City shall consent to an Occupancy Transactlon Transferee shali thereafter pay
direclly to Lessor the Rent specified in this Lease, provided, however

@} The Minimum Annual Rent shall be increased on the effective date of such Occupancy Transaction to the
highest of:

(A) An amount equal to one hundred percent (100%) of the total Rent required to be paid by Lessee,
pursuant to this Lease, during the twelve (12) month period immediately preceding such transaction; or

(B) The then fair market annual rent as reasonably determined by Lessor. The new Minimum Annual
Rent shall be increased from time to time in accordance with the procedures of Article 5.

(i) The Percentage Rent shall be increased on the effective date of such Occupancy Transaction to the
Percentage Rent payable by the Transferee to the Lessee i such amount is grealer than the Percentage Rent specified in this
Lease; and

(i) Any profit or gain realized by Lessee from any such Occupancy Transaction shall be paid by the Lessee
to Lessor within ten (10) days of Lessor’s written approval of such Occupancy Transaction,

(b} in no event shall the Minimum Annual Rent, City Rent, and Percentage Rent as adjusted, be !ess than the
Minimum Annual Rent, City Rent and Percentage Rent payable in the pericd immediately preceding the effective date of the

Occupancy Transaction. .

ARTICLE 16 - LESSEE'S CONDUCT OF BUSINESS

16.1 Operating Covenants; Days and Hours. Lessee shall ‘occupy the Premises within thirty (30) days after the
Commencement Date and shafl thereafter continuously conduct business in the Premises during the following minimum hours: 10:00

a.m. 1o 8:00 p.m. seven days a week. Lessee may, however, close for business on Thanksgiving Day, Christmas Day and New Year's
Day.

Lessee shall operate one hundred percent (100%) of the Premises during the entire term of this Lease with due
diligence and efficiency so as to produce all of the Net Sales which may be produced by such manner of operation. Subject to
inability by reason of strkes or labor disputes, Lessee shall carry at all times in the Premises a stock of merchandise of such
size, character and quality as shall be reasonably designed to produce maximum Net Sales. Lessee shall install and maintain at all
times displays of merchandise in the display windows (i any) of the Premises. Lessee shall keep the display window and all
approved designs, if any, in or on the Premises, well lighted during the hours from sundown to the close of business operations,
To keep the Premlses suitable for the conduct of Lessee's business, Lessee shall not remove any of its trade fixtures or other
personal property, without the immediate replacement thereof with fixtures or property of similar quality.

Lessee agrees that all trash and rubbish of Lessee shall only be deposited within receptacies as provided by Lessor
and that no trash receptacles shall remain outside the Premises. Garbage must be in a watertight container that does not permit
any dripping or any odors to escape, and must be removed to a location designated by Lessor at such time or times as Lessor may
designate by rules and regulations adopted by Lessor in Lessor's digcretion. Lessor shall cause such receplacles to be emptied and
trash removed at Lessee's cost and expense. Should Lessee fail to use the trash receptacles designated by Lessor for trash deposit
after twenty-four (24) hours written notice by Lessor to do so, Lessee shall pay to Lessor the sum of $50.00 per day for each
such failure, which amount(s) shall be payable as Additional Rent.

Lessee acknowledges that the foregoing charges for failure to use trash receptacles represent fair and reasonable
estimates of the costs, expenses, and damages that Lessor will incur by reason of such fallures by Lessee, the exact amount of
such costs, expenses and damages being extremely difficult and impracticable to fix. Acceptance of any such charges shall not
constitute a walver by Lessor of Lessee's default or prevent Lessor from exercising any of the other rights and remedies available
to Lessor hereunder or as provided by law.

Lessee shall, at its sole cost and expense, conform to, abide by, and comply with, all laws, statutes, ordinances,
rules and regulations relating to the Premises and the operations herein authorized and shall be subject at all times to applicable
rules, regulations, resolutions, ordinances and statutes of the City, the County of San Diego, the State of Calfornia and the
Federal Government and all other govemmental agencies. Where permits are required for such operations, the same must be first
had and obtained from the regulatory body having jurisdiction thereof before such operation is undertaken. Lessee and all fis
employees shall at all imes conduct themselves and the operations on the Premises in a creditable manner.
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Lessee shall keep the Premises In a safe, clean, wholesome and sanitary condition to the complete satisfaction of
Lessor and City who shall have the fght to enter upon and inspect the Premises and the business conducted in the Premises.
Should Lessor and/or representatives of the Clty or the County of San Diego determine the Premises are not being maintained in
compliance therewith, Lessor shall be entitied to put the Premises in a safe, clean, wholesome and sanitary condition and charge
the costs and expenses thereby incurred 1o Lessee as Additional Rent.

lLessee agrees to accept Bank Americard, Master Charge, Visa and any other credit cards generally used in retail
centers at all ttmes during the term of this Lease. :

16.2 New Locations. During the term of this Lease, neither Lessee nor ény individual, fim or corporation that controls
Lessee or is controlled by Lessee shall, directly or indirectly, engage in any similar or competing business within a radius of
three (3) miles from the outside boundary of the Center. Without limiting Lessor's remedies, if Lessee violates this covenant,
Lessor may, at its option and for so long as Lessee is operating such other business, include Net Sales of such other business for
the purpose of computing City Rent or Percentage Rent due hereunder.

ARTICLE 17 - REPAIRS AND MAINTENANCE

171 Lessee's Obligations. By accepting possession of the Premises, Lessee accepts the Premises as being in the
condition called for by this Lease except for such iems as Lessee shall advise Lessor in writing within five (5) days from the date
Lessee accepts possession of the Premises. Except as provided in Section 17.2 below, Lessee shall keep and maintain the Premises
and the exterior and interior portions of ail doors, windows, plate glass, and show cases in good, safe, decent, healthy, and
sanitary condition and repair safisfactory to Lessor and City, including, without limitation, all plumbing and sewage facilities
within the Premises, windows, Interior walls, floors, ceilings and signs (including repair and painting thereof), and heating and air
conditioning equipment. Lessee hereby waives the provisions of any law permitting repairs by a lessee at the expense of Lessor,
including without iimitation, all rights of Lessee under Aricles 1941 and 1942 of the Civll Code of the State of Califomnia.

17.2 Lessor's Obligations. As a Common Area Expense and subject to reimbursement under Article 18, Lessor shall keep
In good condition and repair the foundations and exterior walls and roof of the Premises, except for any damage caused by any
act or negligence of Lessee or Lessee's employees, agents, invitees, licensees or contractors which damage Lessor shall repair at
Lessee's gole cost and expense.

ARTICLE 18 - RECONSTRUCTION

181 Insured Casuelty. In the event of damage or destruction of the Premises by fire, the elements, acts of God, or
any other cause which damage or destruction is covered by any Insurance then camied by Lessor with respect to the Center,
Lessor shall repair such damage or destruction in accordance with City requirements and this Lease shall continue in full force
and effect. Lessee, at its sole cost and expense, shall promptly repair the interior of the Premises, including all leasehold
improvements, Alterations, fixtures, fumiture, fumishings and equipment and replace all stock in trade,

18.2 Uninsured Casuafty. In the event of uninsured damage or destruction of the Premises, Lessor shall have the option
() to repair the Premises and If Lessor does so thig Lease shall remain with all force and effect and Lessee, at its sole cost and
expense, shall promptly repalr the interior of the Premises, including all leasehold improvements, Alterations, fixtures, fumiture,
fumishings and equipment and replace all stock In trade, or (i) not to repalr the Premises in which event Lessor shall give
written notice of such determination to Lesses within ninety (80) days of the event of damage or destruction and this Lease shall
thereupon terminate.

18.3 No Abatement of Rent. In the event that Lessor undertakes such repalr, Lessee shall continue the operation of its
business on the Premises during such repair period, to the extent reasonably practiceble from the standpoint of prudent business
management, and the obligation of Lessee hereunder to pay Rent shall remain in full force and efect without reduction or
abatement in any amount. Lessee shall not be entitled to any compensation or damages from Lessor for loss of use of the whole
or any part of the Premises, the building of which the Premises are a part, Lessee’s personal property or any inconvenience or
annoyance occasloned by such damage, repalr, reconstruction or restoration.

18.4 Waiver and Notice. With respect to any partial or total destruction which Lessor is obligated to restore or may
restore under any of the provisions of this Lease, the provisions of Asticle 1932, Subdivision 2, and Article 1833, Subdivision 4, of
the Clvil Code of Califomia, are hereby waived by Lessee. Lessee shall give written notice to Lessor and City of any damage or
destruction that may occur on the Premises within ten (10) days of such damage or destruction.

ARTICLE 19 - COMMON ARFAS

19.1 Definition. The term "Common Areas” as used in this Lease shall be deemed to incude those portions of the
Center and other areas that are designated by Lessor from time to time for the general use, convenience and benefit of Lessor,
lessees in tha Center, and other authorized users. The "Common Areas” may include, without fimitation, automobile parking areas
and parking structures, driveways, roadways, sidewalks, service areas, pedestrian walkways, public restrooms, landseaped and
planted areas, open and enclosed courts and malls, museum pieces, art work, artistic displays, ponds and waterscaping, pedestrian
overpasses or underpasses, bus stops, and other faciiities as Lessor may designate from time to time, for the nonexclusive use and
benefit of Lessor, lessees in the Center and other authorized ysers. Should a portion of the Center and/or adjacent rea property
be owned, used, or leased under any agreement by Lessor, or by separate legal entities, for the benefit, in Lessor's sole discretion,
of the Center, then the Common Areas shall include any portions of the Center and/or adjacent real property under such separate
ownership, use, or master fease that may be designated by Lessor andfor such other separate owner(s) or master lessor(s).
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19.2 Use of Common Areas. Lessee and its employees and invitees are authorized, empowered, and privileged to use the
Common Areas in common with other persons during the term of this Lease, subject to the provisions of this Lease and the
Master Lease, reasonable rules and regulations which shall be established from time to time by Lessor, and any reciprocal easement
agreement or similar agreement affecting the Center entered Into by Lessor from time to time. The Common Areas are at all
limes to be used for the benefit of the customers and patrons of Lessee, and other tenants, owners and occupants of the land
constituting the Center of which the Premises are a part. The use of the swimming pool and community meeting room shall be
subject to the Master Lease and the rights of the public 1o the use thereof.

19.3 Common Area Expenses. Lessor shall keep, or cause lo be kept, the Center and the Common Areas In a neat,
clean and orderly condition, property lighted and landscaped, and shali repair any damage to the facilities thereof, but all Common
Areas Expenses shall be charged and prorated In the manner hereinafier set forth, The phrase “Common Area Expenses® shall
include the total cost and expense incurred In operating, maintaining and managing the Center, and the Common Areas, specifically
including, without limitation, (a) gardening, planting and landscaping, (b) public liabllity and property damage insurance, fire and
exlended coverage Insurance, rental loss Insurance, earthquake, flood, sprinkier damage, vandalism, malicious mischief, tidal action,
and other insurance required by City or deemed necessary by Lessor or its lender with respect to the Common Areas, Premises, or
Lessor's interest therein, (c) roof, building and signage repairs, (d) parking lot resurfacing, line painting, restriping, sweeping and
cleaning, (e) lighting, utilty systems, all utility charges for the Common Areas and the Center, {f) sanitary control, pest control,
janitorlal services and removal of trash, rubbish, garbage and other refuse, (g) reasonable reserves for replacements and repairs,
{h) bookkeeping, the cost of personnel to implement such Common Area services, o direct parking, to police the Center, and a
Management Fee as hereinafter defined, (i} maintenance and repair of any fire protection systems, (j) transportation systems,
Including people movers, shuttle buses for customers and/or employees of the lessees of the Center, directional signs and other
markers and bumpers including, without limitation, shuttle service for employees of tenants and occupants of the Center from
outlying parking areas to the Center, (k) Taxes {as hereafter defined), () merchandising audits and Caonfidential Shoppers'
Program{s), (m) costs and expenses pertaining to the security alarm system for the lessees in the Center, (n) depreciation and
maintenance of operating machinery and equipment (f owned) and rent paid for such machinery and equipment {if rented) (o)
reasonable rental cost and maintenance of a management office in the Center, (p) capital improvements or additions to the Center
or Common Areas and any machinery or equipment installed therein which are required by any govemmental authority or which
have the eflect of reducing the expenses included in Common Area Expenses, and (q) any other charge allocable to the operation,
maintenance and management of the Center and Common Areas. The Management Fee, as used above, shall initially be established
to be equal to four percent (4%) of all Rent collected by the property management company. Said rate may be increased by
Lessor from time to fime to a rate which is usual and customary for such services in the City of San Diego. Lessor may cause
any or all of sald services to be provided by an independent contractor or contractors. The parties hereto agree that Lessor need
not ftself directly manage or otherwlise service all or any part of the Common Areas and Center but may cause such management,
maintenance and operation and other services to be performed by Lessor's agent (hereinafier the “Manager of the Center”).
Lessor may cause the Manager of the Center to render services to Lessee, other lessees and occupants, required or permitted to
be performed by Lessor, pursuant to this Lease, In connection with the maintenance, repair, management and operation of the
Common Areas. The expenses described in Section 19.4 below are specifically excluded from Common Areas Expenses.

For -purposes of this Lease, *Taxes" shall inciude each of the following:

(8) Any form of assessment, license fee, license tax, business license tax, commercial rental tax, levy,
charge, penalty, possessor Interest tax, public charge or tax, imposed by any authority having the direct power 1o tax, including
any city, county, state or federal government, or any school, agricultural, lighting, drainage or other improvement or special
district thereof, as against any legal or equitable interest of Lessor in the Master Lease, the Premises or the real property of
which the Premises constitute a part;

(b) Any tax on Lessor's right to rent or on other income from the Premises or Center or as against Lessor's
business of leasing the Premises;

() Any assessment, tax, fee, tevy or charge in substitution of, or in addition to, partially or totally, any
assessment, tax, fee, levy or charge previously included within the definition of real property tax, it being acknowledged by Lessee
and Lessor that Proposition 13 was adopted by the voters of the State of Calfornia in the June, 1878 election and that
assessments, taxes, fees, levies and charges may be imposed by govemmental agencies for such services as fire protection, street,
sidewalk and road maintenance, refuse removal and for other govenmenta! services formerly provided without charge to property
owners or occupants. It Is the intention of Lessee and Lessor that all such substitute, new, additional and increased assessments,
taxes, fees, levies and charges and afl similar assessments, taxes, fees, levies and charges be included within the definition of
taxes for purposes of this Lease;

(d) Any tax allocable to or measured by the area of the Premises or the Rent payable hereunder, including
without limitation, any gross income tax or excise tax levied by the State, any political subdivision thercof, <ity, or federal
government, with respect to the recelpt of such Rent, or upon or with respect 1o the possession, leasing, operating, management,
alteration, repalr, use or occupancy by Lessee of the Premises, the Center or any portion thereof:

{e) Al costs and fees Incumed by Lessor to @ppeal or contest the amount or existence of any such Taxes
and any governmental imposition or surcharge imposed or assessed against Lessor, the automoblle parking areas and parking
structures.

() Any tax upon this transaction or any document to which Lessee Is a party, creating or transferring an

Interest or an estate in the Premises, and any and all assessments Lessor must pay pursuant o any covenants, conditions or
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restrictions, reciprocal easement agreement, tenancy in commen agreements or similar restrictions affecting the Building or
Common Aseas;

(9) Taxes shall not include Lessor's federal or state income, franchise, inheritance or estate taxes.

18.4 Food Falr Expenses. Notwithstanding anything to the contrary contained herein, alf of the costs and expenses
specifically and exclusively incured or attributed by Lessor from time to time as a result of the maintenance and operation of the
common fast food resting andfor dining areas and other Common Areas in or adjacent to the Center, which are used by customers
of fast food lessees for eating andfor dining (“Food Fair*), which resuft primarily from the operations of the fast food lessees in
the Center (as opposed to the maintenance and operation of such areas as Common Area) ("Food Fair Expenses®), shall be paid
only by said fast food lessees to Lessor, monthly, as Additiona! Rent, in addition to the Common Area Expenses. Each fast food
lessee shail pay that proportion of the Food Fair Expenses in the same proportion which the floor area of each fast food lessee
bears to the total number of leasable square feet occupied and open for businass by all fast foed lessees in the Center, or at
Lessor's sole discretion, in the same proportion as each fast food lessee’s Net Sales in any calendar year is to the total fast food
Net Sales of all fast food lessees in the Center.

Restaurant lessees which sell fast food or take-out food which is consumed or disposed of in the Food Fair shall
share the costs of the Food Fair expenses as though they were fast food lessees. Lessor shall determine the floor area of each
restaurant lessee selling fast food or takeout food for the purpose of determining said restaurant lessee's prorata share of Food
Fair Expenses. Said restaurants shall include a separate breakdown of fast food and takeout food Net Sales, as specified in
Section 5.2, in the event Lessor prorates the Food Fair Expenses on a Net Sales Basis.

Food Fair Expenses shall include, without limitation; (1} salaries, wages, and benefits, and other costs of bus-boys
and other personnel employed for cleaning and servicing the Food Fair; (2) garbage and waste collection and disposal: (3) rental of
equipment and signs; (4) the cost of repairs or replacements to, and maintenance and operation of, the fumiture, fixtures and
fumishings in, or serving, the Food Fair; (5) depreciation or amortization and interest on the cost of any repairs or replacements,
the cost of which is not charged in full in the lease year in which it is incurred; (6) the additional cost of securing, policing, and
supervising the Food Fair. (7) the cost of cleaning, resealing and/or resurfacing outdoor sailing areas used primarily by Food Fair
customers; and (8) a management fee to be initlally established to equal four percent (4%) of the Food Fair Expenses. Said rate
may be increased by Lessor from time to time to a rate which is usual and customary for such services in the City of San Diego.

Lessor shal! have the right from time to time 1o relocate or rearrange the Food Fair and the Center, or either of
them, including designating other portions of Common Areas immediately adjacent to the Food Fair as part of the Food Falr and,
in such event, the provisions of this Article shall apply. Lessor shall also have the right to designate other portions of the
Center as Food Fair and fast food areas and to make Rules and Regulations and policies, standards and directions govemning the
overall operation of such Food Fair and fast food areas. In addiion, Lessor shall have the right to lease space to a fast food
restaurant of any other restaurant anywhere in the Center.

Lessee acknowledges and agrees that it is & condition of the Lease that Lessor reserves the right to formulate,
determine and enforce such policies, standards and practices for the Food Fair and the Center and for the more efficient and
proper operation of the Food Fair and the Center, and to designate the name or names by which the Food Fair Is to be referred.
Lessee agrees to be bound by, and to comply with, such policies, standards and practices and to refer to the Food Fair only by
the name or names designated by Lessor in its advertising and the conduct of its business in the Premises.

Without limitation, fast food lessees shall, at all times during the Lease Term, in cperation of their business, abide
by all Rules and Regulations and directions of Lessor relating to: (1} the health and sanitary conditions of the Premises, the Food
Fair and its empioyees, (2) standards and quality of merchandise; (3) customer relations and resolution of complaints; (4) such
other matters as Lessor determines applicable from time to time with respect to the operation of the Food Fair,

18.5 Method of Payment. Lessee shall pay to Lessor as Additional Rent Lessee's pro rata share of Common Area
Expenses in the following manner:

(a) From and after the Commencement Date, Lessee shall pay Lessor, on the first day of each calendar month of
the Lease Term, Lessee's pro rata share of Common Arez Expenses, as hereinafter defined. Should Lessee fail to make any
payment to Lessor of Lessee's pro rata share of Common Area Expenses, including, without Emitation, the quarterty or yearly
payments required pursuant to subparagraph (b) below, by the tenth day following the date on which such payment becomes due,
Lessee shall pay interes! thereon at the Lease Interest Rate plus a Late Fee of ten percent (10%) of Lessee's pro rata share of
such Expense. Lessee acknowledges that the foregoing charge represents & fair and reascnable estimate of the costs, expenses,
and damages that Lessor wi Incur by reason of such failure by Lessee, the exact amount of such costs, expenses and damages
being extremely difficult and impracticable to fix. Acceptance of any such charge shall not constitute a waiver by Lessor of
Lessee's default or prevent Lessor from exercising any of the other rights and remedies avallable to Lessor hereunder or as
provided by law. Lessor may adjust the estimated monthly charge at the end of any calendar quarter on the basis of Lessor's
experience and reasonably anticipated costs.

(b) Within thity (30) days following the end of esach calendar quarter or, at Lessor's opfion, each calendar year,
Lessor shall fumish Lessee a statement covering the calendar quarter or year jus! expired, certified as cormect by a certified
public accountant or an authorized representative of Lessor, showing the total cperating costs, the amount of Lessee’s pro rata
share of Common Area Expenses for such calendar quarter or year, and the payments made by Lessee with respect to such period.
It Lessea's pro rata share of Common Area Expenses exceeds Lessee's payments so made, Lessee shall pay Lessor the deficiency
within ten (10) days after receipt of such statement. I said payments exceed Lessee's pro rata share of Common Area Expenses,
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Lessee shall be entitied to offset the excess against payments next thereafter to become due Lessor as set forth in subparagraph
(a). Lessee's pro rata share of Common Area Expenses Is deflned as that proportion of Common Area Expenses which the Floor
Area In the Premises bears to the total number of leasable square feet occupled and open for business In the Center, excluding
that portion of the Center attributable to the indoor public swimming pool and attached support facilities as determined by Lessor.

19.6 Lessor's Rights to Determine Common Areas. Lessor shall at all times have the right to determine the nature and
extent of the Common Areas, and to make such changes therein and thereto from time to time which, in its opinlon, are deemed
to be desirable and for the best interests of persons who may from time to time be using said Common Areas, including the
addition of buildings, the location and relocation of driveways, entrances, exits, automobile parking spaces, the direction and fiow
of traffic, installation of prohibited areas, landscaped areas, and other facilities thereof.

Lessor shall have the right, in connection with any expansion or reconfiguration of the Center, to c¢onstruct
improvements, landscaping, parking, pedestrian walkwars and other features on the Commen Areas, including, without limitation,
any parking area which may exist from time to time, provided that such parking conforms to the requirements of the City and the
California Coastal Commission. Any costs or expenses incurred by Lessor in connection with the repair, maintenance, and
operation of such replacement parking shall be included in Common Area Expenses.

197 Release of Liability. Nothing centained herein shall be deemed to create any liability upon Lessor for any loss of,
or damage to, motor vehicles of customers or employees or for loss of property from within such motor vehicles. Lessee
acknowledges that if Lessor provides security guards for the Common Areas, Lessor does not represent or guarantee that Lessee
will be secure from losses caused by the lllegal acts of third partles and does not assume responsibility to prevent any such lllegal
acts, To Induce Lessor to provide such security guards, if any, as Lessor deems reasonable, appropriate and economically feasible,
Lessee hereby walves any present or future claim Lessee may have against Lessor, whether known or unknown, for bodily injury
or property damage or loss arising from the performance of such security guards.

19.8 Charged Parking; Validation. Following reasonable notice to Lessee, Lessor may charge a fee, require validation,
institute a system of controlling access to all or any portion of the automobile parking areas under Lessor's control, require
Lessee and employees of Lessee lo utilize shuttle bus service provided by Lessor to off-site parking areas, and institute parking
controls and regulations which may be necessary in Lessor's opinion, to control and preserve parking for the customers of the
Center. In connection therewith, Lessor may offer parking free, or at reduced rates for specified petiods, to customers of Lessee
who present parking tickets validated by Lessee for such periods. Lessee agrees to purchase from Lessor validation stamps (or
other evidence of validation issued by Lessor) for such purpose, and agrees to deliver them to customers in consideration for
purchases by the customers from Lessee, pursuant to rules and regulations promulgated by Lessor from time to time. Lessor may
at any time, and from time to tme in its sole discretion, establish non-discriminatory parking areas, rates, hours, validation
system, charges for parking and validations, rules and regulations relating thereto, and any other aspect of the parking
aangements. Lessee acknowledges that validated parking Is not currently permitted by City or by the Califomla Coastal
Commission. Nothing contained herein shall be deemed to require Lessor to preserve this status.

19.9 Control of Common Areas. Lessor shall at all times during the term of this Lease have the right to contral the
use by Lesses and other authorized users of the automobile parking areas, and parking structures, the parking spaces thereon,
driveways, entrances, and exits, and the sidewalks and pedestrian passageways, and other Common Areas, and may at any time,
from time to time during the tenm hereof, exclude and restrain any person from use or occupancy thereof, excepting, however,
bona fide customers, patrons and service suppliers of Lessee and other lessees of Lessor who make use of sald areas in
accordance with the rules and regulations established by Lesscr from time to time with respect thereto. Lessor shall further have
the right to permit lessees of the Center to occasional or minimal use of the Common Areas as Lessor deems proper. The rghts
of Lessee hereunder, in and to the parking areas and parking structure, shall at all times be subject to the rights of Lessor as
provided in this Lease, and of the City, and shall at all times be subject to the rights of Lessor and its employees, cther lessees
and authorized users, to use the same in common with Lessee, and it shall be the duty of Lessee to keep all of said areas free
and clear of any obstructions created or permitted by Lessee, or resulting from Lessee’s operation, and to permit the use of any
said areas only for normal parking and ingress and egress by the customers, patrons and service suppliers to and from the building
occupled by Lessee and other lessees of Lessor.

ff. in the opinion of Lessor, unauthorized persons are using any of said areas by reason of the presence of Lessee
in the Premises, Lessee, upon demand of Lessor, shall enforce such rights against all such unauthorized persons by appropriate
proceedings. Nothing herein shall affect the rights of Lessor at any time to remove any such unauthorized persons from said
areas or to restrain the use of any said areas by unauthorized persons.

ARTICLE 20 - BANKRUPTCY - INSOLVENCY

20.1 Right of Termination. The fiing by Lessee of any petition for relief under the provisions of federal bankruptcy
law, including any petition for or In reorganization, or the making by Lessee of a general assignment for the benefit of Lessee's
creditors, or any action at the corporate or partnership level taken by Lessee to authorize either of the foregoing actions to be
taken o behalt of Lesses, or the appointment of a receiver or trustee to take possession of all or substantially all of the assets
of Lessee, or any action taken or suffered by Lessee under any state insolvency law now or hereafler in eflect, or the taking or
selzing of the Premises or any portlon thereof under levy of execution or attachment against Lessee, and the continuance of such
filing, assignment, action, appolntment or taking for a period of thirty (30) days, shall constitute a breach of this Lease by Lessee
and in such event Lessor may at s option terminate this Lease upon writlen notice to Lessee. The term “Lessee” as used In this
Section 20 shall be deemed to Include any parent corporation of which Lessee Is a subsidiary, and any Guarantor of this Lease.
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It is understood and agreed that neither this Lease, nor any interest herein or hereunder, nor any estate hereby
created, In favor of Lessee, shall pass by operation of law under any state or federal insclvency or bankruptcy act, or any
similar law now or hereafler in eflect, 10 any trustee, receiver, assignee for the benefit of creditors, or any other person without
the prior written consent of Lessor and the City. Any transfer in violation of the provisions of this Article 20 shall constitute a
breach of this lease by Lessee.

ARTICLE 21 - DEFAULT BY LESSEE

214 Lessee's Default; Lessor's Rights and Remedies. Should Lessee at any time be in default hereunder, with respect to
any Rent payments or other charges payable by Lessee hereunder, and should such default continue for a period of three (3) days
after written notice from Lessor 1o Lessee, or should Lessee be in default In the prompt and full performance of any other of its
promises, covenanis or agreements herein contained, including, without Emitation, the obligation to maintain the level of Net Sales
as required by Section 5.8 and to continuously operate and merchandise the Premises as required by Article 18, and should such
default or breach of performance continue for more than thirty (30) days after the written notice thereot from Lessor to Lessee
specifying the particulars of such default or breach of performance, or should Lessee vacate or abandon the Premises, then Lessor
may treat the occurrence of any one or more of the foregoing events as a breach of this Lease, and in addition to any or all
other rights or remedies of Lessor hereunder and provided by law, it shall be, at the option of Lessor, without further notice or
demand of any kind 10 Lessee or any other person:

(8) The right of Lessor to declare the term hereof ended and to re-enter the Premises and take possession
thereof and remove all persons therefrom, and Lessee shall have no further claim thereon or thereunder.

{b) The right of Lessor, without declaring this Lease ended, lo re-enter the Premises and occupy the whole, or
any part thereof, for and on account of Lessee, and to collect said Rent and any other Rent that may thereafter become payable,
provided that, if Lessor elects this remedy, then Lessee shall have the right 1o engage in an Cccupancy Transaction in accordance
with and subject to the provisions of Articie 15, whether or not such Occupancy Transaction occurs during the first two. (2) years
of the term of this Lease.

(c) The right of Lessor, even though i may have re-entered the Premises, to thereafier elect 1o terminate this
Lease and all of the rights of Lessee in or 1o the Premises. \

Should Lessor have re-entered the Premises under the provisions of subparagraph (b) above, Lessor shall not be
deemed to have terminated this Lease, or the liability of Lessee to pay Rent thereaflter to accrue, or its llability for damages
under any of the provisions hereof, by any such re-entry or by any acticn in unlawful detainer, or otherwise, to obtain possession
of the Premises, unless Lessor shall have notified Lessee in writing that it has so elected to terminate this Lease, and Lessee
futher covenants that the service by Lessor of any notice pursuant to the unlawful detainer statute of the State of California,
and the sumender of possession pursuant to such notice, shall not (unless Lessor elects to the contrary at the time of or at any
time subsequent to the serving of such notices and such election to be evidenced by a written notice to Lessee) be deemed 1o be
a termination of this Lease. In the event of any entry or taking possession of the Premises as aforesaid, Lessor shall have the
right, but not the obligation, 1o remove therefrom all or any part of the personal property located therein and may place the same
In storage at a public warehouse at the expense and- risk of the owner or owners thereof.

21.2 Lessor's Damages. Should Lessor elect to terminate this Lease under the provisions of subparagraph (a) or {c)
above, Lessor may recover from Lessee as damages:

{a) The worth, at the time of award, of any unpald Rent which had been eamed at the time of such termination,

(b) The worth, at the time of award, of the amount by which the unpaid Rent, which would have been earned
after termination until the time of award exceeds the amount of such Rent loss Lessee proves could have been reasonably aveided.

(c) The worth, at the time of award, of the amount by which the unpaid Rent for the balance of the term after
the time of award exceeds the amount of such Rent loss that Lessee proves could be reasonably avoided.

(d}) Any other amount necessary to compensate Lessor for all the detriment proximately caused by Lessee's failure
to perform its obligations under this Lease or which in the ordinary course of things would be fikely to result therefrom,
including, but not limited to, any costs or expenses incurred by Lessor in maintaining or presetving the Premises after such
default, preparing the Premises for reletting to a new tenant, any repairs or alterations to the Premises for such reletting, leasing
commissions, or any other costs necessary or appropriate to relet the Premises.

(e} At Lessor's election, such other amounts in addition to or in fleu of the foregoing as may be permitted from
time to time by applicable Calfomnia law.

As used In subparagraphs (a) and (b) above, the *worth at the time of award" Is computed by allowing Interest at
the Lease Interest Rate. As used In subparagraph (c) above, the "worth at the time of award” Is computed by discounting such
amount by the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one percent (1%).

For purposes of this Article 21, all Hems of Rent, other than the Minimum Annual Rent, shall be computed on the
basis of the average monthly amount thereof accruing during the immediately preceding tweive (12) month period, axcept that i it
becomes necessary to compute such Rent before such a twelve (12) month perled has occurred, then on the basis of the average
monthly amount thereof accruing during such shorter pericd.
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213 Fixtures and Personal Pro . In the event of default but subject to Aricle 11, all of Lessee's fumiture,
fixtures, equipment, improvements, Afterations, and other personal property shall remain on the Premises and continuing during the
length of said default, Lessor shall have the right to take the exclusive possession of and use same, rent or charge free, until all
defaults are cured, or, at its option, at any time during the term of this Lease, 1o require Lessee to forthwith remove same.

214 No Limitation of Remedies, The remedies given to Lessor in this Article shall be in addition and supplemental to
all other rights or remedies which Lessor may have under the laws then in force. Lessee hereby expressly walves any and all
rights of redemption granled by or under any present or future laws in the event of Lessee being evicted or dispossessed for any
cause, or in the event of Lessor obtaining possession of the Premises by reason of the violation by Lessee of any of the covenants
and conditions of this Lease or otherwise.

215 No Waiver. The walver by Lessor of any breach of any term, covenant, or condition herein contained shall not be
deemed to be a waiver of such term, covenant or condition or any subsequent breach of the same or any other lerm, covenant or
condition herein contained. The subsequent acceptance of rent hereunder by Lessor shall not be deemed to be a walver of any
preceding breach by Lessee of any term, covenant or condition of this Lease, other than the failure of Lessee to pay the
particular rent so accepted regardless of Lessor's knowledge of such preceding breach at the time of acceptance of such rent. No
covenant, term or condilion of this Lease shall be deemed to have been waived by Lessor unless such walver be in writing by
Lessor.

ARTICLE 22 - DEFAULT BY LESSOR

22.1 No Right of Termination. In the event that Lessee claims that Lessor Is in breach of this Lease or that Lessor
has falled to perform any of the covenants, provisions or conditions contained in this Lease on Hs part to be performed, Lessee
shall give written notice of such claim of default to Lessor and any lender of Lessor, the identity of which Lessee has written
notice. Lessor shall have thirty (30) days after receipt of written notice, or such additional time as may be reasonably reguired,
to cure any such default. Lessor shall not be considered in breach of this Lease unless this procedure has been followed by
Lessee,

222 Limitation_of Liability. In no event shall Lessee have the right to terminate this Lease or set off any claim
against Rent payable hereunder as a result of a defautt by Lessor. Lessee and all successors and assigns covenant and agree
that, in the event of any actual or alleged failure, breach or defautt hereunder by lLessor.

{a} The sole and exclusive remedy shall be against the Lessor's interest in the Center;

(b) No partner of Lessor shall be sued or named as a party in any suit or action {except as may be necessary to
secure jurisdiction of the partnership);

(c) No service of process shall be made against any partner of Lessor (except as may be necessary to secure
jurisdiction of the partnership);

(d) No partner of Lessor shall be required to answer or otherwise plead to any service of process;

(6) No judgment will be taken against any partner of Lessor;

(N  Any judgment taken against any partner of Lessor may be vacated and set aside at any time nunc pro tunc;
(@) No writ of execution will ever be levied against the assets of any pariner of Lessor;

(h) These covenants and agreements are enforceable both by Lessor and also by any partner of Lessor.

ARTICLE 23 - EMINENT DOMAIN

23.1 Taking Resulting in Termination. i the entire Premises are appropriated or taken under the power of eminent
domain by any public or quasi-public authority ("Condemnation®), this Lease shall terminate and expire as of the date of such
taking, and Lessor and Lessee shall each thereupon be released from any further llability accrulng under this Lease.

In the event more than twenty-five percent (25%) of the square footage of Floor Area of the Premises Is taken by
Condemnation and if the remaining portion of the Premises Is not suitable for the conduct of business by Lessee, or if by reason
of Condemnation, regardiess of the amount so taken, the Master Lease Is terminated, in whole or In part, or the remainder of the
Premises Is not one undivided parcel of property, elther Lessor or Lessee shall hava the right to terminate this Lease as of the
date Lessee is required 1o vacate such portion of the Premises, upon giving notice In writing of such election within thirty (30)
days after receipt -by Lessee from Lessor of written notice that said Premises have been Condemned. In the event of
termination, both Lessor and Lessee shall thersupon be released from any llability thereafier accruing hereunder.

23.2 Award. In the event of any Condemnation, Leasor shall be entitled to the entire award or compensation i such
proceedings, but the Rent and other charges for the last month of Lessee's occupancy shall be prorated and Lessor agress to
refund to Lessee any Rent or other charges pald In advance. Lessee's right to receive compensation or damages for the fixdures
and personal property which Lessee has the right to remove shall not be affected in any manner hereby.
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23.3 Partial Taking. I neither Lessor nor Lessee terminate this Lease or If less than twenty-five percent (25%} of the
Floor Area of the Premises is Condemned, Lessee shall continue 1o occupy that portion of the Premises which shall not have been
Condemned as herein provided and the partles will proceed as follows: {a) at Lessor’'s cost and expense and as soon as reasonably
possible, Lessor will reasonably restore the Premises (b) the Minimum Annual Rent shall be reduced on an equitable basis, taking
Into account the relative values of the portion taken as compared to the portion remaining; and (c) Lessor shall be entilled to
receive the total award or compensation in such proceedings. Lessee hereby waives any statutory rights of termination which may
arise by reason of any partial taking of the Premises under the power of eminent domain.

23.4 Transfer Under Threat of Taking. For the purposes of this Article only. a voluntary sale or conveyance under
threat and in lieu of condemnation shall be deemed an appropriation or 1aking under the power of eminent domain.

ARTICLE 24 - ATTORNEYS' FEES

24.1 Attomeys’ Fees. In the event that at any time during the term of this Lease either Lessor or Lessee shall
institute any action or proceeding against the other relating to the provisions of this Lease, or any default hereunder, the
unsuccesstul party In such action or proceeding agrees to reimburse the successful party for the actual attomeys’ fees and actual
costs and disbursements incurred therein by the successtul party. The parties agree that the actual attomeys' fees and
disbursements so incumred shall be deetned reasonable.

ARTICLE 25 - SALE OF PREMISES BY LESSOR

251 Release of Lessor. In the event of any sale or transfer of the Center and/or Premises by Lessor, or assignment by
Lessor of it rights under the Master Lease, Lessor shall be entirely freed and relieved of all lability under ts covenants and
obligations contained in or derived from this Lease arising out of any act, occurrence or omission relating to the Center, Premises
or this Lease occurring after the consummation of such sale, transfer or assignment.

ARTICLE 26 - SUBORDINATION, ATTORNMENT AND ESTOPPEL CERTIFICATE

26.1 Subordination.  Upon written request of Lessor er its lender, Lessee will, in writing, subordinate its rights
hereunder to the lien of any mortgage, deed of trust, lease or easement, now or hereafter placed upon the land and/or bulidings
of which the Premises are a part, and 1o all advances made or hereafter to be made upon the security thereof. The provisions of
this Article to the contrary notwithstanding and so jong as Lessee Is not in default hereunder, this Lease shall remain in full
force and effect for the full term hereof.

26.2 Attornment. In the event of any foreclosure or exercise of the power of sale under any mortgage or deed of trust
made by Lessor covering the Premises, or in the event of the exercise of the right to terminate any ground lease or the Master
Lease, Lessee shall attom to the purchaser upon any such foreclosure, sale, or termination and recognize such purchaser as Lessor
under this Lease.

26.3 Estoppel Certificate. Within ten (10) days after written request therefor by Lessor, Lessee agrees 1o execute and
deliver, in recordable form, a certificate in the form as may be reasonably required by Lessor or its purchaser, assignee or
mortgagee addressed to any such proposed purchaser, assignee or mortgagee or to Lessor certifying that this Lease is in full force
and effect (if such be the case) and that there are no defenses or offsets thereto claimed by Lessee. i Lessee falls to deliver
the certificate within ten {10) days after written request therefor, Lessee imevocably constitutes and appoints Lessor as its special
attomey-in-fact 10 execule and deliver the certificate to any third party.

ARTICLE 27 - QUIET POSSESSION AND RELOCATION

271 Quiet Possession. Lessor agrees that Lessee, upon paying Rent and performing the covenants and conditions of
this Lease, may quletly have, hold and enjoy the Premises during the term hereof or any extension thereof, subject, however, to
the provisions of the Master Lease and any mortgages, deeds of trust, agreements and encumbrances to which the Lease is or may
become subordinate,

27.2 Relocation. Lessor shall have the right at any time, upon at least one hundred twenty (120) days written notice to
Lessee, to relocate lessee to new space in the Center provided the Premises to which Lessee shall be relocated (the "New
Premises®) shafl have the same approximate Floor Area as is contained In the existing Premises. Lessor's notice shall be
accompanied by a floor plan of the New Premises. The New Premises shall be leased to Lessee on the same terms and conditlons
as herein provided, except that in the event the Floor Area of the New Premises shall be more or less than the Floor Area
contained In the existing Premises, there shall be a proportionate adjustment of tha Minimum Annual Rent. Lessee shall submit fo
Lessor, within thirty (30) days following the date Lessee completes renovation and opens for husiness in the New Premises, an
affidavit signed and verifled by Lessee setting forth the costs and expenses (accompanied with coples of pald recelpts for each
item} reasonably incumed by Lessee In connection with the relocation. Within thirty (30) days foliowing Lessor's approval of
Lessee’s list of expenses, Lessor shall reimburse Lessee for such expenses. Expenses of refocation may include moving expenses,
the unamortized cost of Lessee's leasehold Improvements to the existing Premises and trade fixtures (to the extend pald for by
Lessee and to the extent such leasehold Improvements and trade fodures cannot be used in the New Premises), and the sums
expended by Lessee for new leasehold tmprovements and trade fixtures required solely as a result of such relocation. Except as
provided above, Lessor shall not be liable or responsible in any way for any costs, expenses, damages or Injurles suffered by
Lessee pursuant to a refocation in accordance with the provigions of this Article 27, including, but not limited to, loss of goodwill,
business or profits. Lessee agrees that all of the obligations of this Lease, Including the payment of Rent, shall continue
throughout the period of relocation. Lessese shall, not later than the date specified In Lessor's notice, vacate and sumender the
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existing Premises, relocate to the New Premises, and prepare the New Premises for occupancy, all at Lessee's sols cost and
expense, subject to the reimbursement provisions set forth above. Lessee agrees to use all reascnable eflorts to open for business
in the New Premises as quickly as is reasonably possible under the circumstances. Immediately following the date of relocation by
Lesses, Lessor and Lessee shall execute a supplemental agreement specifying the location of the New Premises and the new
Minimum Annual Rent 1o be paid pursuant to this Lease. All Additional Rerit to be paid pursuant to this Lease shall be adjusted
pro rata based upon the differential, if any, in the Floor Area of the existing Premises and the New Premises.

The fallure of Lessee lo relocate in accordance with the provisions of this Lease shall constilute a default under
this Lease.

ARTICLE 28 - GRAND OPENING AND MARKETING FUND

281 Marketing Fund. Lessor may institute a program of adverlising or promotional evenls which Lessor determines, in
Its sole discretion, will promote the Center. The costs of such advertising or promotional events shall be paid out of marketing
charges collected by Lessor from lessees in the Center (the "Marketing Fund®).

28.2 Methad of Payment. From and afier the Commencement Date, Lessee shall pay to Lessor on the first day of each
calendar month of the term of this Lease, as Additional Rent, a sum equal to the Marketing Fund Contribution specified In the
Fundamental Lease Provisions, which shall be used for the purposes of promoting and advertising the Center,

28.3 Marketing Fund Contribution. The Marketing Fund Contribution specified in the Fundamental Lease Provisions
shall be adjusted after the expiration of the first full calendar year of this Lease to reflect eny change in the cost of living.
The adjustment, if any, shall be calculated upon the basis of the Index, as defined in Section 5.1.1(a). The Marketing Fund
Contribution payable during the following calendar year and until the next adjustment shall be set by muftiplying the Marketing
Fund Contribution by a factor equal to the Increase in the Index as last published immediately preceding the Commencement Date
and the Index last published immediately preceding the date of adjustment. In no event shall the Marketing Fund Contribution be
less than that for the previous year.

28.4 Use of Marketing Fund. The use and disbursement of funds from the Marketing Fund shall be considered by a
committee composed of three (3) persons; one (1) representative appointed by Lessor, and two (2) representatives who shall be
elected by lessees In good standing within the Center. The committee shall provide suggestions to Lessor with regard to the
disbursements of funds from the Marketing Fund for the promotion and advertising of the Center. Lessor agrees 1o consider the
committee’'s suggestions but reserves the right to make final determination as to the expenditure of said funds and to terminate
any program of promotion or advertising. : S

Costs and expenses payabie out of the Marketing Fund shall include, without limitation, costs and expenses related
1o a marketing director to be selected by Lessor In Lessor's sole discretion.

28.5 Lessor's Right to Change Marketing Fund Contribution Format. Lessor reserves the right to change Lessee's

Marketing Fund Contribution from a minimum sum format to a pro rata share allocatlon provided that in no event shall Lessee be
required to pay In any calendar year an amount that exceeds Lessee's Marketing Fund Contribution (as specified in the
Fundamental Lease Provisions) for the immediately preceding full or partial calendar year. Lessor shall change the Marketing Fund
format to a pro rata format, if at all, only as of the beginning of a calendar year and upon giving Lessee at least three 3)
months' advance written notice. Lessor shall notify Lessee in writing of the amount of the Marketing Fund Contribution for
each calendar year and of Lessee’s pro rata share thereof, and Lessee shall pay Lessor on the first day of each calendar month of
the first calendar year that the pro rata share format is in effect, Within thity (30) days following the end of each calendar
year, Lessor shall fumish Lessee a statement covering the calendar year just expired, certified as comect by a certified public
accountant or an authorized representative of Lessor, showing the total amount of Marketing Fund Contribution payments made
by Lessee with respect to such calendar year, and the amount, if any, by which the Marketing Fund Contribution payments made
by Lessee exceeds-the limitations set forth above. If Lessee shall have made any such excess payments, then Lessee shall be
entitled to offset the excess against the payment next thereafter to become due Lessor for Marketing Fund Contribution payments
as set forth herein. M, however, Lessee's Marketing Fund Contribution payments during the applicable calendar year do not equal
Lessee's Marketing Fund Contribution for such calendar year, the shortage shall be deemed Additional Rent and shall be due
within thirty (30) days written notice by Lessor. There shall be an appropriate adjustment of Lessee's share of Marketing Fund
Contribution payments as of the explration of the Lease tem.

286 Grand Opening. Lessee shall pay o Lessor, as Additional Rent, a sum equal to the Grand Opening Contribution as
set forth in the Fundamental Lease Provisions to defray the promotional and advertising expenses incurred in connection with the
Grand Cpening of the Center ("Grand Opening®). This sum shall be paid by Lessee within fifteen (15) days of recelpt of a bill for
same. The use and disbursement of such funds shall be determined by Lessor In Lessor's sole discratinn, '

28.7 Lessee Advertlsing. Lessee agrees not lo produce any advertising which Is not In good taste or which may injure
the Center or other lessees within the Center. If, in Lessor's sole discretion, Lessee violates this covenant, Lessor may give
Lessee written notice of same and Lessee shall thereafter obtain Lessor's pricr written approval of all advertising for a perlod of
stx {8) months following sald written notice.

28.8 Late Charge. Should Lessee fall 1o make any payment to Lessor for its share of Marketing Fund Contribution or
Grand Opening Contribution as provided above, by the tenth day following the date on which such payment becomes due, then
such amount shall bear interest at the Lease Interest Rate and a Late Fee equal to ten percent (10%) of the amount due shall be
assessed. Lessee acknowledges that the foregolng charge represents a fair and reasonable estimate of the costs, expenses, and
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damages that Lessor will incur by reason of such failure by Lessee, the exact amount of such costs, expenses and damages being
extremely difficuit and impracticable to fix,. Acceptance of any such charge shall not conslitute a walver by Lessor of Lessee's
default or prevent Lessor from exercising any of the other rights and remedies avallable to Lessor hereunder, or as provided by
law,

28.8 No Interest in Marketing Fund. Lessee shall at no time have any right, title or interest in or to the Marketing
Fund or any part or portion thereof,

ARTICLE 29 - CAPTIONS AND TERMS: PARTIES; NOTICES

29.1 Reference Only. The captions of Aricles of this Lease are for convenience only, are not a part of this Lease and
do not In any way limit or amplify the terms and provisions of this Lease.

20.2 The Term. Except as otherwise specifically stated In this Lease, the "term® shall include the original term and any
extension, renewal or holdover thereof.

29.3 Parties. H more than one person or corporation is named as Lessor or Lessee In this Lease and executes the same
as such, then and In such event, the words *Lessor" or ‘Lessee" wherever used in this Lease are intended to refer to all such
persons or corporations, and the liability of such persons or corporations for compliance with and perfermance of all the terms,
covenants and provisions of this Lease shall be joint and several. The masculine pronoun used herein shall include the feminine or
the neuter, as the case may be, and the use of the singular shall inciude the plural.

20.4 Notices. Whenever under this Lease provision is made for any demand, notice or declaration of any kind, or where
it is deemed desirable or necessary by either party to give or serve any such notice, demand or declaration to the other party, it
shall be in writing and sent by United States Certified Mail, postage prepaid, retum receipt requested, addressed to the addresses
set forth In the Fundamental Lease Provisions. Either party may change such address by giving written notice by certified or
registered mall to the other.

ARTICLE 30 - OBLIGATIONS OF SUCCESSORS

30.1 Construction; Successors. The parties hereto agree that all the provisions are to be construed as covenants and
agreements as though the words Importing such covenants and agreements were used In each separate paragraph hereof; and that
all of the provisions hereot shall bind and inure to the benefit of the parties hereto, and their respective heirs, legal
represeniatives, successers and assigns.

ARTICLE 31 - CONSENTS AND APPROVALS

31.1 Consents Required. Wherever this Lease provides that Lessee Is required to cobtain consent or approval, such
consent or approval must be obtained in advance and shall not be valid or effective unless consented to or approved expreésly in
writing In each Instance. Any such consent or approval may be given or denied at the sole and absolute discretion of any person
having the right to give or deny such consent or appraval, except as otherwise provided in this Lease. Lessor's consent to, or
approval of, any act by Lessee requiring Lessor's consent or approval shall not be deemed to walve or render unnecessary Lessor's
consent to or approval of any subsequent similar act by Lessee.

31.2 Reimbursement to Lessor. Les agrees lo reimburse Lessor for payment made to CHy for any fees or charges
assessed In connection with obtaining and/for processing approvals hereof.

ARTICLE 32 - SECURITY DEPOSIT

321 Security Deposil. Lessee has deposited with Lessor the sum specified in the Fundamental Lease Provisions hereof
as Security Deposit, receipt of which is hereby acknowledged. Said deposit shall be held by Lessor, without llability for Interest,
as securlty for the faithful peformance by Lessee of all of the terms of this Lease by Lessee to be observed and performed.
Such deposit may be commingled with other funds of Lessor. The security deposit shall not be mortgaged, assigned, transferred or
encumbered by Lessee, and any such act on the part of Lessee shall be without force and effect and shall not be binding upon
Lessor. In the event that Minimum Annual Rent is increased in accordance with the provisions of this Lease, the Securlty Deposit
shall be increased in the same proportion and at the same time as sald increase in Minimum Annual Rent.

322 Use and Restoration. ¥ Rent or any other sum payable by Lessee 1o Lessor shall be overdue and unpald or should
Lessor make payments on behalf of Lessee, or Lessee shall fail to perform any of the terms of this Lease, then Lessor may, at
fts option and without prejudice to any other remedy which Lessor may have on account thereof, appropriate and apply said entire
deposit or so much thersof as may be necessary to compensate Lessor toward the payment of Rent or loss or damage sustained
by Lessor due to such breach on the part of Lessee, and Lessee shall forthwith upon demand restore sald securty to the original
sum deposlted. Should Lessee comply with all of said terms and promptly pay all Rent as it falls due and all other sums payable
by Lessee to Lessor, sald deposit shall be returned in full to Lessee within thirty (30) days of the last day of the Lease Term.

323 ankruptey. in the event of bankruptcy or other debtor-creditor proceedings against Lessee, such security deposit
shall be deemed to be applled first to the payment of Rent and other charges due Lessor for all periods prior to the fling of such
proceedings.
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32.4 Transfer of Security Deposit. Lessor may deliver the funds deposited hereunder by Lessee to the purchaser of
Lessor's interest in the Premises in the event that such Interest be sold and thereupon Lessor shall be discharged from any
further liability with respect to such deposit, and this provision shall also apply to any subsequent transferees.

ARTICLE 33 - MISCELLANEQUS

33.1 Relationship of Parties, It is agreed that nothing contained in this Lease shall be deemed or construed as creating
a parnership or joint venture between Lessor and Lessee or between Lessor and any other party, or cause Lessor to be
responsible In any way for the debts or obligations of Lessee, or any other party.

33.2 Severabllity. It is agreed that if any provislon of this Lease shall be determined to be void by any court of
competent jurisdiction, then such determination shall not affect any other provision of this Lease and all such other provisions
shall remain in full force and effect; and it is the Intention of the parties hereto that if any provision of this Lease is capable of
two constructions, one of which would render the provision void and the other of which would render the provision valid, then
the provision shall have the meaning which renders it valid.

33.3 Warrenty of Authority. |f Lessee Is a corporation the parties execuling this Lease on behalf of Lessee hereby
covenant and wamant that Lessee is a duly qualified corporation and all steps have been taken prior to the date hereof to
quality Lessee to do business in Calffornia, all franchise and corporate laxes have been paid to date, and all future forms, reports,
fees and other documents necessary to comply with appiicable laws will be filed or paid when due.

33.4 Entire Agreement. No oral agreements exist between the parties hereto affecting this Lease, and this Lease
supersedes and cancels any and all previous negotiations, amangements, brochures, agreements and understandings, if any, between
the parties hereto (or their agents) or displayed by Lessor to Lessee with respect to the subject matter thereof, and none thereof
shall be used to interpret or constnre this Lease. This Lease is and shall be considered to be the only agreement between the
parties hereto and their representatives and agents. All negotiations and oral agreements acceptable to both parties have been
merged into and are included herein. There are no other representations or waranties between the parties and all reflance with
respect to representations is solely upon the representations and agreements contained in this document,

33.5 Right 1o Lease. Lessor reserves the absolute right to effect such other tenancies in the Center as Lessor, in the
exercise of its sole business judgment, shall determine to best promote the interests of the Center. Lessee does not rely on the
fact, and Lessor does not represent, that any specific lessee or number of lessees shall, during the term of this Lease, occupy
any space In the Center,

33.6 Goveming Law; Forum; Construction. The laws of the State of California shall govern the validity, performance
and enforcement of this Lease. Should either party Institute legal sult or action for enforcement of any obligation contained
herein, it is agreed that the venue of such sult or action shall be in San Diego County, Califomnia. Although the printed
provisions of this Lease were drawn by Lessor, this Lease shall not be construed either for or against Lessor or Lessee, but this
Lease shall be interpreted in accordance with the general tenor of the language in an effort to reach the resull Intended by the
fanguage.

337 Force Majeure. Unless the same will cause the other party to be in default under any obligation to any third
party (including without fimitation the Master Lease), any prevention, delay or stoppage due to strikes, lockouts, labor disputes,
acts of God, Inablity to obtain materials or reasonable substiutes therefor, govemmental restrictions, govemmental regulations,
govemmental controls, judicial orders, enemy or hostlle govemmental action, civil commotion, fire or other casuafty, and other
causes beyond the reasonable control of the party obligated to perform (financial inabllity excepted) shall excuse the performance
by such party for a period equal to any such prevention, delay or stoppage, except the obligations imposed with regard to Rent
and other charges to be paid by Lessee pursuant to this Lease.

338 Nondiscrimination_and Equal Opportunity. Lessee agrees not to discriminate in any manner against any person or
persons on account of race, marital status, sex, religious creed, color, national origin or ancestry, age or physical handicap in the

use, occupancy of enjoyment of the Premises or in the providing of goods, services, faciities, privileges, advantages and
accommodations or in the obtaining and holding of employment.

Lessee agrees to abide by City's Equal Opportunity Program for non-construction contractors doing business with
the City. A copy of the program effective as of the date of this Lease is on file in the Ciy Clerk's Office as Document
RR262633, and by this reference is part hereof. The goal of the program is the attainment of employment for minorities and
women in alt areas of employment, In a total percentage as established by the City for fts Equal Opportunity Program each year.

33.9 Seasonal Activities. Lessee will cooperate by appropriate decorstion of tha Premises and participztion in

promotional and public relations activities of the Center for holidays such as Christmas, Easter, Valentine's Day, Halloween, and
other speclal days selected by Lessor from tima to time.

33.10 Cooperation with Clty. Lessee recognizes that s the policy of the Center that all lessees, Incuding Lessee, wil
cooperate with activities of City and to comply with all rules and reguiations of City applicable to the Center and Premises.

33.11 Shoplifing. Lessee will cooperate in all procedures and programs calculated to discourage shoplfting in the
Center.
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33.12 Lender Requirements. The partles agree that this Lease shall be modified at the request of Lessor in any manner
requested by a lender providing construction financing or permanent financing, provided that no such modification shall
substantially affect the rights of Lessee hereunder, and in all events no such modification shall change the amount of Rent to be
pald by Lessee.

33.13 Confidential Shoppers Program. Lessor shall have the right to institute and maintain a Confidential Shoppers
Program which is Intended to assist Lessee In maintaining the highest quality of its food, beverages, products, and services
provided on the Premises. )

Lessor may from time to time, and without Lessee's knowledge, send persons to the Premises for the pumpose of
assessing the quality of Lessee's food, beverages, products and services. At the conclusion of said visit Lessor shall prepare a
written report which shall be fumished to Lessee within fifteen (13) days after sald vistt. Lessee shall promptly make every
effort to remedy any deficiency described In such report.

33.14 Aules_and Regulations. Lessee and its employees, agents, licensees and visitors will at all tmes observe faithfully,
and comply strictly with, the rules and regulations set forth on Exhibit D. Lessor may from time to time reasonably amend,
delete or modify existing rules and regulations or adopt reasonable new rules and regulations for the use, safety, cleanliness and
care of the Premises and the Center and the comfort, quiet and convenience of occupants of the Center. Modifications or
additlons to the rules and regulations will be effective upon notice to Lessee from Lessor. In the event of any breach of any
rules or regulations, or any amendments or additions to such rules and regulations, Lessor wili have all remedies which this Lease
provides for default by Lessee, and wil, in addition, have any remedies available at law or in equity, including the right to enjoin
any breach of such rules and regulations, Lessor will not be llable to Lessee for violation of such rules and regulations by any
other lessee, its employees, agents, visitors or licensees, or any other person. In the event of any confict between the provisions
of this Lease and the rules and regulations, the provisions of this Lease will govern.

33.15 Washrooms. The washrooms and other plumbing fixtures shall not be used for any purposes other than those for
which they were constructed, and no sweepings, rubbish, rags or other substances shall be thrown therein. Lessee agrees that all
damages resulting from any misuse of the fidtures or the Premises by Lessee or its servants, employees, agents, visitors or
licensees be repaired by Lessee. Washrooms for public use in the Center shall be maintained by Lessor, and the cost thereof paid
by lessees recelving benefits therefrom, as determined by Lessor in Lessor's sole discretion. The aflocation of such costs shall be
that proportion which the Floor Area of a paricular lessee receiving benefits therefrom bears 1o the total number of leasable
square feet occupied and open for business by all lessees receiving benefits therefrom.

33.18 Disturbances. Lessee shall not make or permit to be made, any unseemly or disturbing noises, or disturb or
Interfere with the occupants of neighboring premises, or those having business with them, whether by the use of any musical
instrument, amplified sound, noise, whistiing, singing, or in any other way. Lessee shall not throw anything out of the doors,
windows, or skylights, down the passageways, or off any balconies. Lessee shall not do anything or permit anything to be done
on or from the Premises which will disturb the quiet enjoyment of any other tenant or its premises.

33.17 Flammables and Toxic Waste. Nelther Lessee, nor any of Lessee's servants, employees, agents, visitors or licensees
shall at any time bring to or keep on the Premises any flammable, combustible or explosive fluid, chemical or substance or any
toxic, hazardous or radicactive matter.

33.18 Canvassing, Soflciting and Peddiing. Canvassing, soliciting and peddling in the Center Is prohibited and Lessee
shall cooperate to prevent the same.

33.19 Viclations_by Other Lessees. Lessor shall not be responsible 1o Lessee hereunder for the non-observance or
violation of any af the provisions of any other lease of the Center by any other lessee.

33.20 No Wamantles by Lessor. Lessor makes no warranty, guaranty, covenant or averment of any nature whatsoever
conceming the condition of the Premises or the Common Areas, including the physical condition thereof, or any condition which
may aflect the Center or Premises, including the effect of tidai action, wind storms, flooding, blowing sand, water seepage and the
like from the ocean and beach which adjoin the Center and It is agreed that Lessor will not be responsible for any loss, damage
or costs which may be incurred by Lessee by reason of any such condition or conditions.

33.21 Time is_of Essence; Binding Effect; Assignment. Time is of the essence of each and all of the terms and

provisions of this Lease and this Lease shall inure to the benefit of and be binding upon the parties hereto and any successors of
Lessee as fully and to the same exent as though specffically mentioned in each instance, and all covenants, stipulations and
agreements In this Lease shall extend to and bind any permitted assignees and sublessees of Lessee.

.22 San Dilego Convention and Visitors Bureau. I required by Lessor, Lessee agrees to join and maintain membership

in the San Dfego Conventlon and Visitors Bureau during the term of this Lease.

33.23 No_Pictorlal or Other Representations of Center. Lessee shall not publish or distribute any pictodal or other

representation of the Center, or any part thereof, or ts name or logo, by postcards, posters, imprints on tee shirts or other
clothing, or by any other means, without the prior written consent of Lessor,

33.24 No Oral Representations. Lessee expressly acknowledges and agrees that no oral representation has been made by
Lessor to Lessee in conflict with the provisions of this Lease.
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3325 Interdor_Llghting. Lessee agrees to instail permanent interior lighting which will remain on until at least 2:30 a.m.
seven (7) days a week. Lighting must be spots or floods with white bulbs only,

.28 Pest Extermination. Lessee shall use at its cost such pest extermination contractor as Lessor may direct and at
such intervals as Lessor may require.

33.27 Operations and Time Period. If Lessor notifies Lessee in writing that the Premises are ready for occupancy and
Lessee falls to take possession and open the Premises for business, fully fixtured, stocked and staffed within thirty (30) days,
then Lessor shall have, In addition to any and all remedies hereinafier provided, the right to immediately cancel and terminate this
Lease.

33.28 Use of Name of Center. Lessor reserves the right to change or modify the name of the Center as Lessor may
desire from time to time, Lessee acknowledges that the name "Belmont Park" is a proprietary name held by Lcssor and not a
geographlc name. Lessee shall not have or acquire any property right or interest In the name "Belmont Park,” the Belmont Park
logo, or in any other name or logo of the Center, and shall not use *Beimont Park,” the Belmont Park logo, or any other name or
logo of the Center as a part of its tradename, service mark or business name.

33.29 Real Estate Broker. Lessee wamants that it has had no dealings with any real estate broker or agent in
connection with the negotiations andfor execution of this Lease, except the broket(s) fisted in the Fundamental Lease Provisions.
Lessee hereby indemnifies and holds Lessor harmless from and against any costs, expenses, aftomeys fees, or [labllity for
compensalion or charges which may be claimed by any unnamed broker or agent by reason of any dealings or actions of Lessee.

33.30 Architectural Significance. tessee acknowledges thal Lessor has a significant Interest in the architectural and
aesthelic appearance of the Center. To protect Lessor's interest, Lessee agrees that it will not do anything to impair Lessor's
interest In the architectural and aesthetic nature of the Center and that Lessor may, In Lessor's sole and absolute discretion,
remove any item, at Lessee's sole cost and expense, or prohibit Installation of any such em.

ARTICLE 34 - ADDITIONAL PROVISIONS

34.1 Additional Provisions. By insertion of numbers in the following blank, Lessor and Lessee acknowledge that
Article(s) isfare atlached hereto and made a part hereof. If numbers have not been set forth in the blank
in this Section 34,1, it Is conclusive that no additional provisions are a part of this Lease.

IN WITNESS WHEREOF, Lessor and Lessee have duly executed this Lease on the day and year first above written.
Lessee: Lessor:

BELMONT PARK ASSOCIATES,
a California limited partnership

By: Phase One Development, Inc.
a Califomia corporation
(Managing General Partner)

By:

If Lessee is a comporation, two authorized officers must sign on behalf of the corporation. The Lease must be executed by the
president or vice-president and the secretary or assistant secretary, unless the bylaws or a resolution of the board of directors
shall otherwise provide, In which event, the bylaws or a certified copy of the resolution, as the case may be, must be fumished.
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EXHIBIT "A"

SITE PLAN OF THE CENTER
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EXHIBIT B

FLOOR PLAN SHOWING THE PREMISES
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EXHIBIT *C*

WORK LETTER AGREEMENT
(Exposed Shefl)

Gentlemen:

("Lessee”) and BELMONT PARK ASSOCIATES, a Califomia limited partnership (*Lessor”)
are executing, simultaneously with this Work Letter Agreement (the *Agreement*), a written lease (the ‘Lease®) covering those
certaln premises more particularly described in Exhibit *B* to the Lease (the "Premises®), in the commerclal recreational center
(the "Center”) known as "Belmont Park" as depicted on Exhibit "A' to the Lease, located in San Diego, Califomia. To induce
Lessee to enter into the Lease (which is hereby incorporated by reference to the extent that the provisions of this Agreement may
apply thereto) and in consideration of the mutual covenants hereinafter contained, Lessor and Lessee mutually agree as follows:

General.

1.1 Leasehold [mprovement Procedure. Wihin ten (10) working days of Lessee's receipt of a copy of Lessor's plans and
specifications for the work to be performed by Lessor, pursuant to Section 2 of this Exhibit “C*. Lessee shall notify Lessor in
writing of any request for modification to sald plans and specifications, and shall submit architectural working drawings, setting
forth in detail sald modifications, for Lessor's approval, which may be withheld for any reason. In the event Lessee fails to so
notify Lessor within said period of time, Lessee shall be deemed to have approved said plans and specifications. In the event that
Lessee requests any modifications to sald plans and specifications within said ten (10) days, Lessor may, but shall not be
obligated to, fumish and construct the improvements as modified. Within ten (10) days of Lessor's receipt of said notice, Lessor
shall, it Lessor elecls to construct said modifications, provide Lessee with a written estimate of the cost of such modifications.
Within five (5) days of Lessee's receipt of said nofice, Lessee shall advise Lessor in writing of its election to either proceed with
such modifications (in which event Lessee shall accompany said notice with payment for the costs of said modifications) or its
election not to proceed with sald modifications. Should Lessor elect not to construct said modifications, Lessor shall, within five
(5) days of Lessor's receipt of Lessee’s notice, so notity Lessee in writing, Thereafier, Lessee may procure tts own contractor to
perform said modifications, subject to Lessor's prior written consent of the contractor selected by Lessee (which approval shall not
be unreasonably withheld). '

1.2 Plans and Specifications of Lessee’'s Work. Within said ten (10) working days after delivery of Lessor's plans and
specifications to Lessee, and/or if the modifications referred to In Section 1.1 and the procedure set forth for resolution of same
are satisfied, Lessee shall at Lessee’s expense: (a) retain, subject to Lessor's approval, a licensed architect and/or recognized
Interior designer; and (b) submit to Lessor for Lessor's approval three (3) sets of prefiminary design drawings for the Leasehold
Improvements prepared by Lessee's architect or interor designer, which drawings shafl indicate Lessee's specific requirements,
including, without limitation, fully dimensioned interlor partition plans, trade fixture plans, lighting and elecirical plans, reflected
celling plans and plumbing plans, and all other improvements to be performed by Lessee pursuant to Section 3 of this Exhibit "C"
("Lessee’s Work®). Lessee shall accompany such submittal with a payment to Lessor in the amount of Five Hundred Dollars
(3500.00), representing the cost to review the preliminary and final plans and specifications. Lessor's Work shall conform to
building Improvements standards {es hereinafter defined) established by Lessor in Lessor's sole discretion (*Lessee Improvement
Standards®) which Lessee acknowledges having received a copy of.

1.3 Lessor's Preliminary Approval. Lessor shall approve or disapprove Lessee's preliminary design drawings within ten (10)
working days after Lessor's receipt thereof. W disapproved, Lessor shall indicate the reasons andjer corrections required for
approval.

1.4 Lessee's Final Plans and Specifications. Within twenty (20) working days after Lessor's approval of Lessee's prefiminary
design drawings, and subject to Lessee's field measurement of the Premises, Lessee shall, at Lessee's expense, submit to Lessor for
approval three (3) sets of blueprints and one set of seplas of fully detailed architectural working drawings and specifications of
Lessee’s work (hereinafier "Lessee's Final Plans®) describing improvements to be completed in the Premises prepared by |essee's
architect or interior designer, including, without fimitation, interior partition plans, trade fixture plans, lighting and electrical
plans, reflected celling plans, plumbing fixture plans and such other matters as are referred to In *Description of Lessee's Work"
hereinafter set forth in Section 3 of this Exhibit *C". Lessee shal also fumish as-bullt drawings to Lessor within ten (10)
working days after complation of the work described in Lessee's Final Plans.

1.5 Lessor's Approval of Final Plans. Lessor shall have fifteen (15) working days afier receipt of same within which to
examine and to reasonably approve or disapprove Lessee's Final Plans. Failure of Lessor to approve or disapprove Lessee's Final
Plansg, In writing, specifying the reasons for disapproval, within said fifteen (15) days shall be deemed an approva! therecf. Lessee
shall promptly and diligentty modify said Fina! Plans until same have been reasonably approved by Lessor. Construction of the
Improvements specified on Lessee's Final Plans shall not commence until Lessee's Final Plans have been so approved.

1.8 Construction of Improvements. The interior of the Premises shall, as soon as practicably possible, be constructed by
Lessee at Lessee's expense, In accordance with Lessee's approved Final Plans. Lessor and Lessee agree to pursue the necessary
construction work with respect to the Premises diligently to completion, complying with all applicable City, County, State and
Federal laws, ordinances, rules, codes and regulations relating thereto.



1.7 Llcensed Contractors. Lesses shall use only licensed contractors and subcontractors to perform all work and shall
submit the name of each such contractor and subcontractor, as well as a copy of Lessee's contract and budget withfeac
contractor, to Lessor for approval prior to commencement of any work by such contractor and subcontractor. A

18 Changes and Additions. Any additional charges, expenses or costs (including architects’ fees and attorneys’ fees) arising
by reason of any subsequent change, modification or alteration of Lessee's Final Plans and Specifications, made at the request of
Lessee, shall be at the expense of Lessee. Lessor shall be reimbursed the amount of any such additional expense it may have
incurred as a result of any such change, modification or alteration (including architects' fees and attomeys' fees) and no change,
modification, or alteratlon in Lessee's Final Plans and Specifications shall be made without the prior written consent of Lessor.

1.9 Acceplance of Premises. Lessee agrees that Lessee’s acceptance of the Premises after completion of Lessor's Work (as
hereinafter defined) shall constitute Lessee's approval of same, except as to items for which Lessee has provided Lessor with
written notice within five {5) days of the acceptance. Except as described in such notice, Lessee hereby waives any right to a
claim or action of any kind albeit direct or indlrect, latent or patent, against Lessor, arising out of the condition of the Premises,
appurtenances thereto, the Improvements therecn or the equipment thereof, and Lessor shall have no llabllity therefor, provided,
however, Lessor shall warrant the Premises against defects in workmanship in connection with *Lessor's Work", for a pericd of one
(1) year from the date of completion thereof. Lessee shall not refuse to accept delivery of the Premises as a result of a *punch
list".

1.10 Conflict With Plans or Lease. Where Lessee's Final Plans and Specifications are in confiict with this Exhibit *C", the
provisions of this Exhibit “C* shall control. Where the Lease is in conflict with this Exhibit *C’, the provisions of the Lease shall
contral,

1.11 Contractor's Warranty. Lessee shall ensure that each contractor and subcontractor, used by Lessee's contractor to
perform work hereunder, shall guarantee that the portlon thereof for which he Is responsible, or which he performs, shall be free
from any defects in workmanship and materials for a period of not less than one (1) year from the date of completion of the
Leasehoid Improvements described in Lessee's Flnal Plans and shall ensure that each such contractor and subcontractor shall
replace or repair, without additional charge, afl work for which he is responsible or which he performs which is or becomes
defective within one (1) year after completion of the Premises. The corection of such work shall include, without Emitation, all
expenses and comrections to or in connection with the structure, of which the Premises are a part, or any common area, should
such structure or common area be damaged or affected by such defective work or by the repair or replacement of such defective
work. Al such warranties or guarantees as to materials or workmanship with respect to Lessee’s Work shall be contained in
Lessee’s agreement with each contractor, and Lessee shall require each contractor to include such wamantles or guarantees In each
subcontract, and all such warranties or guarantees shall be so written so that same shall inure to the benefit of both Lessee and
Lessor, as thelr respective interests may appear, and so that same may be directly enforced by Lessee or Lessor. Lessee hereby
covenants to give to Lessor any assignment or other assurance necessary to perfect such right to direct enforcement by Lessor.

1.12 Lessor's Inspection. Lessor's prior Inspection and written approval shall be a condition precedent to Lessor's acceptance
of Lessee’s Work as being complete and in accordance with the approved Final Plans. Said approval shall be based upon the good
faith determination of Lessor's architect or engineer and shall be conclusive as to Lessee. Lessee shall give Lessor at least five
(5) working days prior written notice of the anticipated completion date of Lessee's Work. Lessee shall be required to settle
and/or bond against any mechanic's or materialman's liens, or other similar llens, filed against the Center property as a result of
Lessee’s Work in accordance with the provisions relating to such liens in the Lease. Lessee shall further reimburse Lessor in full,
and indemnify, defend and hold Lessor hammiess from and against, any liability, cost or expenses incurred by Lessor in connection
therewith.

1.13 Nofices of Completion. Lessee shall, within ten (10) working days after completion of Lessee's Work, execute and file a
notice of completion with respect thereto, in a form complying with the applicable provisions of the Califomia Chvil Code {and in
particular specifying the name of Lessee's contractor and the kind of work done andfor materials fumished under the contract),
and shall fumish a copy thereof to the Lessor upon recordation. If Lessee so falls to do, Lessee hereby appoints Lessor as
Lessee’s attomey-in-fact for the purpose of executing and filing same on behalf of Lessee. Said power, being coupled with an
interest in the Lease, is imevocable.

1.14 No Delay, Lessee’'s Work shall be coordinated under Lessor's direction with all other work being performed or to be
performed at or in connection with the Center so that Lessee's Work does not interfere with or delay the completion of such
other work and so that such work may be coordinated to the maximum extent possible.

1.15 Material Storage. Each contractor and subcontractor retained by Lessee or by Lessee's contractors or subcontractors
shall obtain prior written approval from Lessor to use any space outside of the Premises and within the Center to use for
storage, handling, or moving of materials and equipment, as well as for the location of any field office or facilities for personnel.
Small construction vehicles shall be prohibited from parking cn the Premises.

+1.16 Debris Removal. Each contractor and subcontractor retained by Lessee, or by Lessée’s contractor, shall remove and
dispose of, at least once a week or more frequently as Lessor may direct, or as shall be required by OSHA standards or other
applicable laws or regulations, all debris and rubbish caused by, or resuling from, or related to, Lessee's Work, and upon
completion of such Work, shall remove all temporary structures, surpius materials, debris and rubbish remaining within the Center,
which has been brought in or created by or In connection with such work. If any contractor or subcontractor shall neglect,
refuse, or fail to remove any such debris, rubbish, surplus material or temporary structures within five (5) calendar days after
notice to Lessee from Lessor, Lessor may remove or cause same to be removed, and Lessee shali bear the expense of removal and
hold Lessor harmless therefor.



117 Ulility Service. Lessee shall obtain and transmit copies to Lessor of all permits and/or approvals with respect to
Lessee's Work required or given by any utility service, unless Lessor shall have already done so or elects to supply utllity service
itself.

1.18 Insurance - OSHA Compliance. In addition to the requirements of the Lease, and without any limitation thereof, each
contractor and subcontractor retained by Lessee or by Lessee's contractor shall, with respect to the work to be performed by
each such contractor or subcontracior, (1) comply with all govemmental rules and regulations, including applicable OSHA
standards, and (2) carry workers' and public llablity Insurance (including property damage), with limits and in a form approved in
advance by Lessor and Issued by insurance companies approved in advance by Lessor. Lessor, Lessee, and the contractor or
subcontractor procuring the insurance, shall be named insured (or named as additional insureds) in each policy of said lability
insurance, which policy shall have a cross-lisbility endorsement or #ts equivalent. Certificates evidencing all of the foregoing
insurance shall be delivered to Lessor before any work is commenced by any such contractor or suhcontractor or before his
equipment is moved onto the Center.

1.18 Bond. Lessor shall have the right, in Lessor's sole discretion, to require Lessee to fumish a bond or other security, in
form satisfactory to Lessor covering the prompt and faithful performance of Lessee's Work,

1.20 Struclure. Any alterations, additions or reinforcements to structure in the Center, required to accommodate Lessee's
Work shall be Lessee's responsibility and shall be subject to the prior written approval of Lessor's architect.

1.21 Roof. No load shall be placed anywhere on the roof of any structure in the Center without the prior written consent
of Lessor. Any load, penefration or installation which Is permitted by Lessor shall be at Lessee's expense and engineered and
installed In accordance with the approved Final Plans approved in wiiting by lessor, Flashing, counter-flashing and roofing
repairs shall conform 1o the project roofing specifications. Such work shall be paid for by Lessee and shall be performed by
Lessor's roofing subcontractor.

1.22 Floors. Flooring In. storefront entry areas shall be approved In advance, in writing, by Lessor or his designated
representative. Carpeting or other quality floor, such as glazed or unglazed pavers or wood parquet shall be used in Lessee's
public areas.

1.23 Ceiling. The celling shall be approved in advance by Lessor or his designated representative.

1.24 Lessor's Liability. No approval by Lessor of Lessee’s drawings, or any work or instaflation of any character whatever
to be made by Lessee shall constfiute a wamanty or representation by Lessor that Lessee's drawings, work or installations comply
with the requirements of any applicable governmental law, rule or regulation, or are safe, sound, merchanteble or fit for any
purpose. Lessor shall have no liablity to Lessee in the event Lessee is required to change its drawings, work or installation,
after the approval thereo! by Lessor, on account of the failure of such drawings, work or installations to meet appiicable

govemmental requirements or in the event that such drawings, work or Installation, directly or indirectly, are defective or cause
injury to persons or property,

2. Description of Lessor's Work.

The following Is a description of the work with respect to the Premises which shall be performed by Lessor at its expense
("Lessor's Work®). Where two or more types of materials or structures are Indicated, the optlon of selection shall be with Lessar.
Lessor shall, at all times, have the option, In #ts sole discretion, of replacing or changing materials or structures, with comparable
or like quality or kind, without prior notice to Lessee. All of the foregoing provisions of this Exhibit “C* shall, as applicable,
apply in full to the following description of Lessor's Work,

21 Structure. Lessor shall construct and complete the structure of which the Premises are a part. Said structure shall be
designed by Lessor's architect and shall conform generally to the following requirements.

2.1.14 Foundatlons, bearing walls, columns, beams and shear walls.

212 Four-ply bullt up or single piyhrubber type roof system.

21.3 Ex‘lerl;'sr walls, including necessary finish.

214 Concrete floor slab on grade, except where deleted, to accommodate future plumbing requirements.

215 Exits complying with goveming codes, as deslgned for shell use.

218 Doors in exterior walls (where applicable) provided with cylinder locks.

217 Storefront designed by Lessor's architect, of a design and composition assuring aesthetic continuity throughout

the Center. Deviations or variances from the standard storefront provided by Lessor will not be permitted.

22 |nterlor Finishes. The Center's interior finishes shall conform generally to the following requirements,
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224 All fioors within the interior of the Premises shall be concrete with smooth cement ﬂnishﬁ Floors to be level
and on a single plane without deepened sections, depressions or raised areas, except that In cerlain areas, floors may be
“split-lavel” as deemed appropriate by Lessor's architect.

222 Party walls between leased areas will be framed t¢ accommodate Lessee's electrical and other requtrementﬁin
accordance with Lessor's specifications. Imeriorl\valls will not be drywalled to accommodate Lessee's electrical, plumbing and/or
other requirements in such walls, Any cross partitions shall not be a part of Lessor's Work. Lessee shall be responsible for
taping and finishing Lessee’s side of party walls as part of its Premises.

223 Insulation in exterior walls and on or under roof deck to be provided in accordance with Lessor's plans. No
thermal or sound Insulation shall be provided in the party walls,

2.3 Utilities and Services. The utilities and services in the Center shall conform generally to the following requirements:

2.3.1 Any vent piping and Installation required for Lessee installed facilities to be provided by Lesses to Lessor's
specifications and, if Lessor so desires, by Lessor's roofing subcontractor.

232 Exterlor fire hydrants to be Installed as required by law and fire sprinklers will be stubbed into buildings 4,
5, 8,7, 8, and 9 of the Center.

2.33 Heating, ventilating and air conditioning equipment as designed by Lessor's engineer to be provided, including
a cooling tower and two pipe distributors stubbed inte the Premises. Fan coll units, duct distribution and final hook-up shall be
installed by Lessee,

234 Lessor shall provide empty telephone conduit from the terminal board to the Premises, unless the Premises
abut the service area where the terminal board Is located and no conduit is needed from the terminal board to the Premises.

235 Lessor shall fumish a main electrical panel and socket at the Premises and an empty condult to the central
distribution point in the electrical room in the Building in which the Premises are located. Lessor's obligation with respect to
such panel and to electrical service to such panel shall be limited to 110/208 3 phase power.

2.3.8 Water and sewer service shall be brought to the Premises.
237 An automatic sprinkler service shall be installed in accordance with Lessor's Plans,
2.3.8 Common trash storage area shall be located as set forth on Lessor's plans.

3. Description of Lessee's Work.

The work to be done by Lessor in satisfying its obligation to construct the Premises shall be limited only to that described
in the foregoing paragraphs, unless otherwise expressly approved by Lessor in writing. All other Hems of work shall be
performed by Lessee at Lessee’s expense in accordance with Lessee's final plans and specifications as approved by Lessor. - All of
the foregoing provisions of this Exhibft *C° shall, as applicable, apply in full to the following description of Lessee's Work.
Lessee's Work shall include, but shall not be limited to, the purchase, installation and performance of the following:

3.1 All interor partitions and curtain walls within the Premiges, including drywall onf\valls.
3.2 Al ceilings.
3.3 All interior painting, wallpaper and other finishes.

3.4 Al floor covering and floor finishes and preparation of surfaces to receive same, and all special reinforcing, ralsed
areas or depressions in concrete floors.

3.5 All fixtures and accessories, toilets, water heater, water treatment systems and drinking fountains with plumbing thereto
connected to facilities provided by Lessor.

38 Lessea shall install all plumbing fixtures and rough in plumbing except as provided in Section 2.2.8. Lessee's plumbing
contractor shall provide approved receplacles for Lessor's alr conditioning condensation drains and water heater overflow. Grease
traps will be required for all food preparation areas having pot sinks or other grease producing appliances that discharge Into the
waste system. Lessee shall maintain said equipment in accordance with applicable law. Grease traps shall be cleaned at least
once a month by a qualfied service contractor. Lessee shall provide Lessor, within ten (10) days after the Commencement Date,
with a copy of Lessea’s contract with said service contractor.

3.7 Al intenal communications and atarm systems.

3.8 All store fixtures and fumishings, including without limkation, plumbing fixtures and rough-in.
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3.9 Al dumb weiters, chutes, conveyors, pneumatic tubes and thefr shafts, doors and other components, Including the
electrical hookup and service, if any, from facllities provided by Lessor.

3.10 All show window finishes and Lessee's signs, Interior and exterior.

3.11 In addition to the heating, cooling and ventilating equipment to be provided by Lessor as set forth above, all heating,
cooling or ventilating equipment and ducting, including that required by Code or otherwise for show windows, dressing rooms,
tollet rooms and stock rooms, in accordance with plans approved by Lessor,

3.12 Telephone conduit, cabinets and outlets within the Premises as required by the telephone company, including wiring from
the terminalboard provided by Lessor. All telephone service and equipment, including conduit between the terminal board and
the Premises, shall be installed and thereafter maintained and used al the expense of Lessee.

3.13 Al electrical work and equipment, including lighting, not expressly stated herein as being provided by Lessor, including
separate circults and time clocks for interior show window and ceiling lighting necessary to provide Mumination of show window
areas during non-daylight periods.

3.14 Al additions and modifications to, or relocation of, the sprinider system installed by Lessor in accordance with Lessee's
approved plans and applicable building code sections.

3.15 Lessee’s Work shall be at Lessee's expense, and shall be done diligently and in a first-class manner, and shall not
damage the Premises or the Center. The design and installation of Lessee's Work shall be subject to the prior approval of Lessor
and shall be in accordance with all applicable City, County, State and Federal ordinances, rules and regulations.

If the foregoing correctly sets forth our understanding, kindly sign where indicated.

Lessee: Lessor:

BELMONT PARK ASSOCIATES,
a California limited partnership

By: Phase One Development, Inc.
a Californla corporation
(Managing General Partner)

By.

f Lessee Is a corporation, two authorized officers must sign on behalf of the corporation. The Lease must be executed by the
president or vice-president and the secretary or assistant secretary, unless the bylaws or a resolution of the board of directors
shall otherwise provide, in which event, the bylaws or a certified copy of the resolution, as the case may be, must be fumished.



® .

EXHIBIT *D*
RULES AND REGULATIONS

1. The Premises Is a part of Mission Beach Park, a dedicated public park. The Premises must therefore be utliized for
park and recreation purposes and for facilties needed to accommodate park visitors, including visitor oriented commerclal and
recreational uses. Lessee shall operate its activities in a manner consistent with the foregoing purposes so as to accommodate the
Public users of the park property.

2. No projection shall be attached to the outside walls of the buildings in the Center or any exterior portion of the
Center without the prior written consent of Lessor. No curtains, blinds, shades or screens shall be attached to or hung in, or
used in connection with, any window or door of a lessee's premises, without the pror written consent of Lessor. Such
projections, curtains, blinds, shades, screens or other fixtures must be of a quality, type, design and color, and attached In the
manner approved by Lessor. Al! electrical ceiling fixtures hung In spaces along the perimeter of the buildings in the Center must
be fluorescent, of a quality, type, design and bulb color approved by Lessor.

3. The sashes, sash doors, skylights, windows, and doors that reflect or admit light and air into the passageways or other
public places in the Center shall not be covered or obstructed by any lessee, nor shall any bottles, parcels or other articles be
placed on the window sills,

4. Vehicles and handtrucks, except those equipped with rubber tires and side guards, shall not be used in the Premises or
in the Common Areas, by any lessee or ils employees, In the delivery or receipt of merchandise.

5. No lessee shall mark, paint, drill into, or in any way deface any part of its premises, or the buildings in the Center, or
eisewhere In the Center. No boring, cutling or stringing of wires, or laying of linoleumn or other similar floor coverings, or
painting or wood stalning of fidtures or equipment, shall be permitted, except with the prior written consent of Lessor, and as
Lessor may direct.

6.  No bicycles, vehicles or animals of any kind shall be brought Into or kept in or about a lessee’s premises, and except as
permitted by the Lease, no cooking shall be done or permitied on a lessee's premises, except that the preparation of cofiee, tea,
hot chocolate and similar items for lessees and their employees shall be permitted. No lessee shall cause or permit any unusual or
objectionable odors to be produced or permeate its premises,

7. No lessee’s premises shall be used for manufacturing or for the storage of merchandise, except as such storage may be
incidental to the use of the premises as permitted by Lessor. No lessee shall occupy or permit any portion of its premises to be
occupled for any use other than permitted by this Lease. No lessee shall engage or pay any employees on its premises, except
those actually working for such lessee on its premises nor advertise for laborers giving an address at Hs premises. No lessee’s
premises shall be used for lodging or sleeping, or for any immoral or llegal purposes.

8. No additional locks or bolts of any kind shall be placed upon any of the doors or windows by any lessee, nor shall any
changes be made in existing locks or the mechanism thereof. Each lessee must, upon the termination of his tenancy, restore to
Lessor all keys of stores, offices, and tollet rooms, efther fumished to, or otherwise procured by, such lessee, and in the event of
the loss of any keys so fumished, such lessee shall pay 1o Lessor the cost of replacing the same or of changing the lock or locks
opened by such lost key if Lessor shall deem it necessary to make such change.

9. Al removals, or the carmying In or out of any safes, freight, fumiture, or bulky matter of any description must be
accomplished under the supervision of Lessor's representative and take place during the hours which the Lessor may determine
from time to time. The moving of other fixtures or bulky matter of any kind must be made upon previous notice 1o Lessor and
under his supervision, and the persons employed by any lessee for such work must be acceptable to Lessor.

10. No lessee shall Install any antennas, aerial wires or other such equipment on the roof or exterior walls of any building
in the Center or elsewhere in the Center, without, in each and every Instance, obtaining the prior approval, in writing, by Lessor.
Any antennas or aerlal wires installed without such written approval shall be subject to removal at any time without notice. The
use of any sand or light producing equipment, shall be subject to control by Lessor to the end that others shall not be disturbed
or annoyed.

11. Each lessee shall clean and remove from the Common Areas and the property adjacent to the Center, any debris or
stains lefl behind by sald lesses, its agents or employees.

i m
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EXHIBIT E

GUARANTY OF LEASE

WHEREAS, ("Lessee”), with an  address at

. desires to enter into a Lease, dated of even date herewith (*Lease”) of certain
premises located in the City of San Diego, County of San Diego, Califomia, commonly known as
. and described on Exhibit B which is attachied hereto and made a part hereof; and

WHEREAS, the undersigned desires and requests thal Lessor enter into the Lease with Lessee: and
WHEREAS, Belmont Park Assoclates, a California limited partnership ("Lessor®), with an address at 9665 Chesapeake Drive,
Suite 401, San Diego, Califomia, requires, as a condition 1o its execution of said Lease, that the undersigned guaranty the Lease

in the manner set forth herein; :

NOW, THEREFORE, to induce Lessor to enter into sald Lease, the undersigned,

("Guarantor®), with an address at
\ hereby agrees to the following:

1. Guarantor uncondttionally guaranties 10 Lessor, and to Lessor's successors and assigns, the payment by Lessee of the
rental and all other charges which accrue under the Lease in the manner and at the time prescribed therein, and the full and
punctual performance and observance, by Lessee, of all the tenns, covenants and conditions contained in the Lease. Guarantor
walves notice of any breach or default by Lessee.

2. If Guarantor Is more than one person or entity, Guarantor's obligations under this Guaranty of Lease ("Guaranty") are
joint and several. A separate action may be brought or prosecuted against any Guarantor whether the action Is brought or
prosecuted against eny other Guarantor or Lessee, or all. Guarantor's obligations under this Guaranty are independent of Lessee’s
obligations.

3. If Lessee defaults under the Lease, Lessor can proceed immediaiely against Guarantor or Lessee, or both, or Lessor can
enforce against Guarantor or Lessee, or both, any rights that it has under the Lease, or pursuant to applicable laws., K the
Lease terminates and Lessor has any rights it can enforce against Lessee after termination, Lessor can enforce those rights against
Guarantor without giving previous notice to Lessee or Guarantor, or without making any demand on either of them.

4. This Guaranty shall not be released, extinguished, modified or in any way affected by failure on the part of Lessor to
enforce any or ali of the rights or remedies of Lessor whether pursuant to the terms of the Lease or in law or equity.

5. This Gue{ranty is a continuing one and shall terminate only upon payment by Lessee of all rental and other charges
which accrue under the Lease and performance by Lessee of each and every term, covenant and condition contained in the Lease.

8.  Guarantor's liability hereunder shall not be affected by the following:

(8} The refease or discharge of Lessee in any creditors, receivership, bankmnuptey, or other proceedings.

(b} The impairment, limitation, or modification of the liability of Lessee's estate in bankruptcy, or of any remedy for
enforcement of Lessee’s liability under sald Lease, resulting from the operation of any present or future provision of the
bankruplicy law or other statute or from the decision in any court.

(¢) The rejection or disaffirmance of the Lease in any such proceedings.

{d) The assignment or transfer of the Lease by Lesses.

(e) Any disability or other defense of Lessee.

() The cessation of Lessee's ilabllity from any cause whatsoever.

7. Unti Lessee has completely performed and observed all terms, covenanis, and conditions of the Lease, Guarantor shall;

(a) Have no right of subrogation against Lessee by reason of any payments or acts of performance by Guarentor in
compliance with Guarantor's obligations under the Guaranty.

(b) Waive any right to enforce any remedy that Guarantor now or hereafter shall have against Lessee by reason of any
payments or acts of performance in compliance with Guarantor's obligations hereunder.

(c) Subordinate any llability or indebtedness of Lessee now or hereafter held by Guarantor to Lessee’s obligations to
Lessor under sald Lease.

8. This Guaranty shall apply to the Lease, any extension or renewal thereof, and to any holdover term following the term
provided In the Lease or any extension or renewal of such holdover term.
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8. This Guaranty may not be changed, modified, discharged, or terminated orally or in any mannet except an agreement In
writing signed by Guarantor and Lessor.

16.  Guarantor walves the benefit of any statute of limitations affecting Guarantor’s liability under this Guaranty.

11, Llessor, or Lessor's successors or assigns, may waive any term, covenant or condition of said Lease, expressly or by
course of conduct, or give consent to any matter relating to said Lease, or grant Lessee extensions of time or other indulgences

- without prior notice to Guarantor and without refeasing Guarantor's duties hereunder.

12. Guarantor's obligations under the Guaranty shall not be released by Lessor's receipt. application, or release of security
given for Lessee's performance and observance of the terms, covenants and conditions of said Lease, nor by any amendment to or
modification of sald Lease. However in the event of such amendment or modification, Guarantor's liability shall be deemed
modified in accordance with the terms of any such amendment or modification of the Lease.

13. Guarantor walves all presentments, demands for performance, notices of nonperformance, protests, notices of protest,
notices of dishonor, notices of acceptance of this Guaranty and other suretyship formalities, and waives all notices of the
existence, creation, or incurring of new or additional obligations hereunder.

14. In the event any portion of this Guaranty shall be declared by any court of competent jurisdiction to be invalid, ilegal
or unenforceable, such portion shall be deemed severed from this Guaranty, and the remaining parts hereof shall remain in full
force and effect, as fully as though such invalid, illegal or unenforceable portion had never been part of this Guaranty.

15. The use of the singular herein shall include the plural. This Guaranty shall be govemed by, and construed in

accordance with, the laws of the State of Califomia, and venue for any action under this Guaranty shall be the appropriate court
in San Diego, California,

16. Guarantor agrees to pay the reasonable attormeys’ fees, and all costs and other expenses incumred by Lessor, or Lessor's
successors or assigns, in enforcement of Guarantor's obligations hereunder.

17. Guarantor's obligations under this Guaranty shall be binding on the heirs, successors, assigns, representatives, and
administrators of Guarantor and shall not be impaired or afected by the death of Guarantor.

18. This Guaranty may be assigned by Lessor without notice, which assignment shall not affect or impair the obligation of
Guarantor hereunder.

IN WITNESS WHEREOF, the undersigned has caused this Guaranty 1o be executed effective the dale set forth at the
beginning hereof. T

GUARANTOR: GUARANTOR:
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OPTION AGREEMENT

THIS OPTION AGREEMENT is entered into on JUN 23 1386 by and between

THE CITY OF SAN DIEGO, e municiba! corporation, as Optionor ("City"), and
- BELMONT PARK ASSOCIATES, a California limited partnership {"Optionee"),

with reference to the following facts:

RECITALS

A. City is the owner of real property (the "Premises”) located in the

- City of San Diego, County of San Diego, California, more parti-
cularly described in Exhibit "A" atlached hereto and made a part
hereof; and * : '

B. Optionee desires to obtain an option granting the exclusive right.
to lease the premises for construction, operation and maintenance
of a park/visitor-oriented commercial land recreational center.

C. City is willing to enter into an Option Agreement to lease said
reai property for said purposes and uses.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:
1. GRANT OF OPTION

City hereby grants to Optionee the exclusive option to Tlease the
premises on the terms and conditions set forth in the lease which
is attached hereto as Exhibit "B" and incorporated herein by
reference. During the option period, City agrees that it will not
grant any other right or options to lease said premises to any
other party.

With the granting of this option, City grants Optionee the right,
through its agents, representatives, contractors or employees, to
enter said premises for the purposes of site evaluation, planning,
design or any other purpose related to the project. Optionee
agrees to provide City with copies of all site evaluation informe-
tion, e.g., soil tests, surveys, etc., at no cost to City.
Optionee shall, however, have no vested or possessory interest in
said premises during the option period and City retains the right
to use and enjoy its possession thereof during the period this
Option Agresment is in effect. City agrees not to make any sub-
s - stantial change in the physical condition of the Premises during

this option period.
QQ\ 266064
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TERM OF OPTION

The term of this option shall be eighteen (18) months and shall
commence on the first day of the first calendar month following the
execution of this Option Agreement by the City and the Optionee.
Timely exercise of the option within the 18-month-option period
shall be an express condition of this Option Agreement.

CONSIDERATION

The purchase price for the option granted herein shall be $25,000.

Payment shall be due as defined in Section II above. Optionee
agrees that payments made shall be retained as consideration for
the granting of this Option Agreement and are nonrefundable,
whether or not Optionee exercises the option.

EXPRESS CONDITIONS

Optionee agrees that the following requirements are express condi-
tions of this Option Agreement and that the option may not be
exercised until said conditions have been performed:

a. Optionee shall submit to City three (3) copies of a precise
plan of development (Development Plan) as required by Section
6.12 of the lease (Exhibit "B"). The Development Plan must
conform with the schematic plans which were approved by
various City committees and boards and the Planning
Commission, and must satisfy requirements of the City's
approved Environmental Impact Report and the State of
California's Coastal Permit. Approval of said Development
Plan by City shall not waive or be construed to waive any
federal, state, county or municipal law, code, ordinance or
requlation having any jurisdiction over the development ot
said Premises and the construction of any improvement thereof.
Optionee shall secure compliance with all "such laws, codes,
ordinances and regulations at its sole expense, including but
not limited to the payment of all fees, charges and assess-
ments, if any, necessary to develop the Premises in accordance
with said Development Plan. A1l uses shown on the Development
Plan shall be park/visitor-oriented commercial and
recreational.

'b. Optionee shall submit to City complete architectural, land-

scape, and engineering working drawings and complete specifi-
cations for the development of said Premises. Architectural
drawings shall be revised from the Development Plan to more
closely replicate the original architecture of the existing
plunge and roller rink. Important existing architectural
features of the Plunge Building shall be incorporated in the
construction of the new project where feasible. The Plans
shall provide for castings or models to be made of significant



featur,ﬁhich cannot be removed, and Qﬁcas manufactured
from sutil castings or models shall be integrated into the new
buildings. The Planning Department shall review and approve
elevation drawings to insure that adeguate consideration has
been given to preservation or replication of existing features
and reasonable efforts have been made to replicate elements of
the original architecture.

Optionee, at its sole expense, shall obtain all permits and
permissions necessary for construction to commence, including
but not limited to the City of San Diego's Building Permit and
the State of California's Coastal Permit. However, if
Optionee has completed all other conditions of this Option
Agreement and has submitted complete applications for said
permits and permissions at least six (6) weeks prior to the
expiration date of this Option Agreement or any extension
thereof, the time period for exercising this option shall be
extended at no additional cost to the Optionee until such
permits and permissions have been granted. This extension
will be granted only if the above conditions are met and shall
not apply to any time period when the Optionee is making
required corrections or revisions to the submitted
applications.

Optionee shall submit evidence, which is reasonably satisfac-
tory to the City Manager, of Optionee's ability to finance the
cost of construction of the improvements as proposed in said
Development Plan.

Optionee shall file with City a Construction Bond as required
in Section 6.06 of the lease (Exhibit "B").

The existing bus stop facilities on Mission Boulevard just
north of West Mission Bay Drive/Ventura Place and on West
Mission Bay Drive just east of Mission Boulevard will be
upgraded in conformance with the standard of the Metropolitan
Transit Development Board.

The architectural style of the development will be compatible
with that of the Spanish Colonial Revival theme of the
existing plunge and roller rink buildings. The existing
plunge and roller rink buildings will be professional photo-
graphed and sketched to architecturally document these
structures.- This documentation, along with a historic survey
report, shall be submitted to the Planning Department for
review and approval.

The important existing architectural features of the plunge
building will be preserved and used in the reconstruction
where feasible. Castings or models will be made of those
features which cannot be removed, and replicas manufactured
from these castings will be integrated into the new buildings.
Signage documenting the historical significance of the site,
such as an interpretive kiosk, will be incorporated into the
procject.
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h. EIR Nn.5-0753 does not permit valida‘parking. If
Optionee wishes to implement validated parking on the east
parking lot of said Premises, Optionee may prepare an amend-
ment, to the EIR, ,proposing such validation and any proposed
mitigation measures for City Council review and approval or
"disapproval.

Notwithstanding the above requirements, if Optionee wishes to exer-
cise this option and has completed items a, d and h above to the
satisfaction of the City Manager, City shall honor Optionee's
request to exercise the option and shall execute a lease as stipu-
lated in Section X of this Option Agreement within ten (10) days
after receipt of such request. In the event of such early exercise
of the option, Optionee shall submit to City all architectural,
landscape and engineering working drawings and specifications as
have been completed at the date of exercise of this option and the
requirements specified in items b, ¢ and e shall subsequently be
completed during the construction period of the Tease.

TRANSFER OR ASSIGNMENT

Optionee has the right to assign its rights under this Agreement to
a partnership or corporation in which the existing general partners
of Optionee own 50 percent of the partnership interests or the
outstanding stock, provided that City is notified in writing of
such assignment. Any other attempted transfer or assignment of
this Option Agreement or any rights or duties thereunder, whether
by operation of law or otherwise, shall be void and no rights
conferred thereby, and further, any such attempt or any change in
form or ratio of ownership of Optionee (whether Optionee is a cor-
poration, partnership, or other form of business entity) without
the prior written consent of City, which consent shall not be
unreasonably withheld, shall be void and shall absolutely and con-
clusively terminate Optionee's rights hereunder without refund or
diminution of the purchase price hereof. The personal qualifi-
cations of the person or persons controlling Optionee are part of
the consideration for granting this option and such person or per-
sons shall maintain active control and supervision of performance
of this Option Agreement.

TIME

Time is of the essence in the performance of the parties' obliga-
tions hereunder.

AS 15 CONDITIONS

Except as provided in the Lease Agreement, Optionee understands and
agrees that the optioned premises will be leased in an "as-is"
condition with no improvements, grading, fill, dredging or reloca-
tion of utility lines to be performed by City.

HOLD HARMLESS AND INDEMNITY

Optionee agrees to assume the defense of, indemnify, defend and
hold City harmless from any liens, claims, suits or judgments for
labor and material performed or furnished at the instance of
Optionee in connection with any activities permittied by or
necessary to carry out the requirements of this option. Optionee
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further agrees to indemnify, defend and hold City harmless from
claims, suits, liabilities or penalties resulting from injury to
person or property resulting from.such permitted and/or required
actions. Provided, however, that this provision shall not apply to
any injury, death or property damage caused by the negligent acts
or omissions of City, its officers, employees, or authorized
agents.

PUBLIC LIABILITY INSURANCE

Optionee, at its sole cost, shall procure and maintain during the
term of this Option Agreement, including any extensions thereof, a
policy of comprehensive broad form public Tiability insurance which
insures City and Optionee against claims and 1iability for personal
injury, death, or property damage arising directly or indirectly
from the use or occupancy of the Premises by Optionee or its
agents. Such insurance shall provide coverage with a combined
single 1imit liability of not less than $2 million and shall name
City as an additional insured.

EXERCISE OF OPTION

This option may be exercised by Optionee at any time prior to expi-,
ration of the option term provided that Optionee has performed to
the reasonable satisfaction of the City Manager, the requirements
set forth in Section IV of this option. Optionee shall exercise
this option by giving City written notice of its election to do so,
accompanied by the written lease agreement {Exhibit "B") executed
by Optionee in triplicate. Upon the performance of the conditions
herein contained to the reasonable satisfaction of the City
Manager, and the exercise by Optionee of this option in the manner
provided hereinabove, City Manager shall forthwith, without need
for further authorization of the City Council of City, execute for
and on behalf of City that Lease Agreement in the form of said
attached Exhibit "B", together with a Memorandum of Lease referred
to therein. -

City's failure to execute the lease prior to the expiration of the
term of this option shall not invalidate the lease agreement, nor
nullify Optionee's timely notice of its election to exercise this

~ option. Determination of satisfactory performance of any and aill

XI.

of the conditions of this option and all approvals and consents
required by City for Optionee's timely performance hereunder shall
vest with the City Manager and such determination of satisfaction
and such approvals and consents shall not be unreasonably withheld.

CONDITION OF TITLE

City hereby represents and covenants that if Optionee chooses to

exercise the option granted herein, City has the full right, power, ..

authority and legal capacity to convey the leasehold interest
provided for by the lease, subject tc all conditions of title as

-5-
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set forth in Exhibit “C" attached hereto. From the date hereof
until expiration of the option period, including any extension
thereof, City shall not assign, mortgage, hypothecate, encumber,
lease or otherwise permit the transfer of all or part of its
interest in the Property without Optionee's prior written consent.

XII. TERMINATION OF OPTION AGREEMENT

At any time prior to exercise of the option and prior to expiration
of the option term, Optionee shall have the right to terminate this
Option Agreement by written notice to City. If Optionee fails to -
fulfill and/or comply with any of the above conditions to the :
reasonable satisfaction of City within the time limits provided, or
in the event Optionee fails to.exercise this option as provided in
this Agreement, this option shall terminate upon ten days' written
notice by City to Optionee without refund or diminution of the
purchase price hereof.

In the event of a termination of the Option Agreement, as provided

in this Section XIII, neither party shall have any further rights
or obligations hereunder.

XIII. NOTICES

SR e Any notice to be given hereunder, including, without limitation,,
“ the option notice specified in Section XI shall be in writing and
shall be served-either personally or by registered or certified.

- mail, postage prepaid, return receipt requested, addressed as -

follows:
To City: City Manager
o Attention Property Director
A _ City Administration Building, M.S. 9B
R 202 "C" Street .

San Diego, CA 92101-4155 '
To Optionee: Belmont Park Associates

3838 Camino del Rio North, Suite 301

San Diego, CA 92108

with a copy to:

MacHutchin Devé]opment
7458 La Jolla Boulevard
La Jolla, CA 92037

Paul Thoryk
1157 Columbia Street
San Diego, CA 52101

Either party may designate a different address by giVing”written
notice as set forth in this Section XIII.
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EXHIBITS

A1l exhibits referred to herein are attached hereto and by
reference made a part of this Option Agreement.

ENTIRE AGREEMENT

This Option Agreement, together with all exhibits hereto, is the
entire agreement between the parties with respect to the subject
matter hereof, and all prior or contemporaneous agreements, under-
standings, representations, statements or premises, oral or
written, are superseded. - C IR

MODIFICATION, WATVER _ B

No modification, waiver, amendment, discharge or change of this
Option Agreement shall be valid unless the same is in writing and
signed by both parties. Any modification or amendment to this
Option Agreement shall require City Council approval except that
non-substantive modifications may be approved by the City Manager.

SURVIVAL 0? REPRESENTATIONS AND WARRANTIES

The representations and warranties contained herein shall survive
execution and delivery of this Option Agreement and shall survive
exercise of the option and delivery of possession of the property
to Optionee under the terms of the Lease. :

SEVERABILITY

If any term or provision of this Option Agreement shall, to any
extent, be determined by a court of competent jurisdiction to be
jnvalid, void or otherwise unenforceable, the remainder of this
Option Agreement shall not be affected thereby, and each term and
provision shall be valid and enforceable to the fullest extent
permitted by law. -

HEADINGS

The section and paragraph headings used in this agreement are
inserted for convenience of reference only and are not intended to
define, 1imit or affect the interpretation or construction of any
term or provision hereof. :

GENDER, NUMBER

As used herein, the singular shall include the plural and the
masculine shall include the feminine, wherever the context so
requires.
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GOVERNING LAW

This Option Agreement shall be governed, construed and enforced in
accordance with the laws of the State of California.

ROLLER COASTER LEASE

In the event that during the term of this Option Agreement in the
event of termination of the lease for the adjacent roller coaster
property with the Save The Coaster Committee, Optionee shall be
provided with the right of first refusal as set forth in Paragraph
7.14 of the said Exhibit B Lease. . _ :

WARRANTY

City warrants and represents that it has the authority to enter
into this Option Agreement and the Lease Agreement attached hereto.
City will defend and hold Optionee/Lessee harmless against any
claims regarding City's authority tc enter into such agreements and
the rights granted Optionee/Lessee thereunder. Notwithstanding the
foregoing, nothing hereunder shall be construed as a guaranty by
the City that any use is permissible on the Premises unless such
use has been approved by the City in each specific instance as a
park/visitor-oriented commercial and/or recreational use. The City
Manager shall review any request for approval of use within ten
(10) business days after receipt.

FORCE MAJEURE

Any prevention or delay resulting from acts of God, govermmental
restrictions, regulations, or controls, enemy or host11e governmen-
tal action, civil commotion, legal action against Optionee and/or
the City w1th respect to the project contemplated under this Option
Agreement, or other causes beyond the control of Optionee, shall
excuse the performance by Optionee for a period equal to that
resulting from such prevention or delay. This Option Agreement
shall be extended for the period of delay or prevention but, in any
case, not beyond a period of five {5) years.
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IN WITNESS WHEREOF, this OPTION AGREEMENT is executed by CATY ggécbbéind
through its City Manager under and pursuant to Resolution |~

authorizing such execution and by OPTIONEE acting by and through 1its
authorized officers. ) - ’ '

— Date

e Date

Date

Date

JUN 23 1836

By

o’/ 9 /B¢

slrg/é

! {//7/%

OPTIONOR:
THE CITY OF SAN DIEGO, a municipal

. corporation . . ..c.oee s

Deputy City Manager

OPTIONEE:
BELMONT PARK ASSOCIATES,

a California limited partrership,
General Partner

Phase One Development, Inc.,
General Partner

By

Steven L. Davis, President

MacHutchin Deve1opment; General Partner

rd

By

Gretfam MacHutchin, President

Paul Thoryk, Inc., General Partner

/ Paul Thoryk, Presideg;?’
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APPROVED AS TO FORM AND LEGALITY THIS __ day of , 1986.

JOHN W. WITT, City Attorney

By

Deputy

JEH:baa(108-7)
5-8-86

Attachments: Exhibit A - Legal Description of Site
Exhibit B - Ground Lease

-10-
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EXHIBIT "A"
LEGAL DESCRIPTIONS

PARCEL A: ' .

THAT CERTAIN REAL PROPERTY. IN. PUEBLO LOT 1803 OF THE PUEBLO LANDS -OF
SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREQF NO. 1809 FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN
DIEGO COUNTY, NOVEMBER 13, 1924, BEING A PORTION OF THE UNNUMBERED
TRACT LYING BETWEEN THE NORTHERLY LINE OF SAN FERNANDO PLRCE AND THE
SOUTHERLY LINE OF VENTURA PLARCE, AS SHOWN ON SAID MRP DESCRIBED IN

BEGINNING AT A POINT IN THE WEST LINE OF WEST DRIVE OF MISSION
BOULEVARD, AS DESCRIBED IN DEED FROM MISSION BEACH COMPBNY4TO THE
ciTy or CAN DIEEZC RETORDED MARCH 6, - 1924 IN BOOK 959, . PAGE - 64 ' OF.
DEEDS,. FILED IN SAID COUNTY RECORDER'S OFFICE, WHICH POINT BEARS
SOUTH 23°40'05" EAST A DISTANCE OF 852.23 FEET FROM THE SOUTHWEST
CORNER OF BLOCK 96 OF MISSION BEACH AS SHOWN ON SAID MAP NO. 1809,
SAID POINT ALSO BEING THE INTERSECTION OF THE NORTH LINE OF PRADO
WITH SAID WEST LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE
SOUTHERLY 10.00 FEET, MORE OR LESS, TO A POINT ON THE WEST LINE - OF
SAID WEST DRIVE QOF MISSION BOULEVARD; THENCE SOUTH 89°12'00" WEST,
406.00 FEET, MORE OR LESS, TO THE EASTERLY LINE OF THE BOARDWALK
WHICH LIES 24 FEET EAST OF THE SEAWALL; THENCE NORTHERLY ALONG THE
EASTERLY LINE OF SAID BOARDWALK A DISTANCE OF 550.00 FEET, MORE:. OR

.LESS; THENCE LEAVING TRHE EASTERLY LINE OF SAID BOARDWALK

PERPENDICULAR AND EASTERLY 75.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY 53.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND EASTERLY 20.00 FEET, MORE OR LESS; THENCE

- PERPENDICULAR AND NORTHERLY 45.00 FEET, MORE OR LESS; THENCE

PERPENDICULAR AND WESTERLY 20.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY TO THE SOUTHERLY LINE OF VENTURA PLACE;
THENCE NORTH B9°12'00" EAST ALONG THE SOUTHERLY LINE OF VENTURA PLACE

‘"TO THE INTERSECTION OF SAID COURSE WITH THE WEST LINE OF WEST DRIVE

OF MISSION BOULEVARD, ABOVE REFERENCED; THENCE SOUTHERLY ALONG SAID
WEST LINE OF WEST DRIVE OF MISSION BOULEVARD TO THE POINT OF
BEGINNING.

EXCEPTING THEREFROM ANY PORTION LYING EBSTERLY OF THE WEST LINE OF
MISSION BOULEVARD AS SAID BOQULEVARD IS DESCRIBED IN DEED FROM MISSION
BEACHE COMPANY TO THE CITY OF SAN DIEGO RECORDED SEPTEMBER 13, 1940 IN
BOOK 1077, PAGE 116 OF OFFICIAL RECORDS AS NAMED AND DEDICATED BY
RESOLUTION NO. 72228 OF THEE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADCPTED SEPTEMBER 10, 1940.

ALSO EXCEPTING THEREFROM ANY PORTION, IF ANY LYING BELOW THE MEAN
HIGH TIDE OF THE PACIFIC OCEAN.
. -1-
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BLSO EXCEPTING THE FOLLOWING DESCRIBED PROPERTY:

BEGINNING AT THE SOUTHEASTERLY CORNER QF THAT CERTAIN PARCEL OF LAND
DESCRIBED AS PARCEL 2 IN THE DEED FROM THE MISSION BEACH COMPANY TO
THE SAN DIEGO ELECTRIC RAILWAY COMPANY, DATED FEBRUARY 14, 1942, - BRND
RECORDED FEBRUARY 20, 1942 IN BOOK 1301, PAGE 478 OF OFFICIAL RECORDS
IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY; THENCE
ALONG THE WESTERLY LINE OF MISSION BOULEVARD NORTH 02°48'00" WEST,
29.67 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE
TO THE WEST BRND HAS R RADIUS OF 1980.00 FEET; THENCE TANGENT TO SAID
LAST-DESCRIBED..COURSE ALONG THE ARC OF SAID CURVE THROUGH AN ANGLE
OF 06°30'00" A DISTANCE OF 224.62 FEET TO THE END OF SAID CURVE;
THENCE CONTINUING ALONG SAID WESTERLY LINE OF MISSION BOULEVARD AND
TANGENT TO SAID-LAST CURVE, NORTH S°18'00" WEST 88.82, FEET; TO THE
TRUE POTINT OF BEGINNING; THENCE NORTH 58° 45' Q0" WEST, “12.75 TEET;
THENCE SOUTH 14°05'00" WEST, 66.25 FEET; THENCE SOUTH 32°45'00" WEST
5.47 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE TO
THE SOUTHEAST AND HAS A RADIUS OF 360.00 FEET, MORE OR LESS; TEENCE
TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC . OF SAID CURVE
THROUGH AN ANGLE OF 33°33'00" A DISTANCE OF 210.80 FEET, MORE OR
LESS, TO THE END OF SAID CURVE; THENCE SOUTH 00°48'00" EAST, 178.45
FEET; THENCE SOUTH 89°12'00" WEST, 92.50 FEET; THENCE NORTH 00°48'00'
WEST, 235.00 FEET; THENCE SOUTH 89°12'00"WEST, 8.00 FEET;.. THENCE
NORTH 00°48'00" WEST, 40.00 FEET; THENCE NORTH 44°12'00"™ EBRST, .94.75
FEET; THENCE NORTH 00°48'00"™ WEST, 25.00 FEET; THENCE NORTH 89°12'00"
ERST, 8.00 FEET; THENCE NORTH 00°48°'00" WEST, 117.00 FEET; THENCE
NORTH 89°12'00" EARST, 48.00 FEET; THENCE NORTH 00°48'00" wWeEST,  23.00

FEET; THENCE NORTH 6£9°00'00" WEST, 56.54 FEET TO THE SOUTHERLY LINE

OF VENTURA PLACE; TEENCE ALONG SAID SOUTHERLY LINE NORTH 89°12'00"

""EAST, 105.00 FEET TO THE INTERSECTION OF SAID COURSE WITH THE WEST

LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE SOUTH 11°00'00" EAST,
90.00 FEET TO THE TRUE FOINT OF BEGINNING.

. PARCEL B:

THAT PORTION OF PUEBLO LOT 1803 OF THE PUEBLO LANDS OF SAN DIEGO, IN
THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING T0O THE MBP THERECF MADE EBEY JAMES PASCCE, A TGFY CF WHiCH
MAP IS FILED AS MISCELLANEOUS MAP NO. 36 IN THE OFFICE OF THE COUNTY
RECORDED IN SAID SAN DIEGO COUNTY CALIFORNIA, SAID PORTION-OF PUEBLOC
LOT 1803 BEING SHOWN ON SHEETS 3 AND 4 OF MRP NO. 1809 OF MISSION
BEACH ON FILE IN THE OFFICE OF SAID COUNTY RECORDER, MORE
PARTICULARLY DESCRIBED AS FOLLOWS:
-2-
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.BFGINNING AT THE INTERSECTION OF THE NORTHERLY LINE OF THE SUBWAY AT
. PRADO0 STREET WITH T . WESTERLY LINE OF WES"_ DRIVE OF MISSION
nOULEVARD A PORTION O ICH WAS VACATED AND CLO. TO PUBLIC USE BY
" RESOLUTION NO. 76888 THE COUNTY OF THE CITY O™ SAN DIEGO ADOPTED
* MAY 12, 1942, SAID POINT OF BEGINNING BEARS SOUTA 23°40'05" EAST A
DISTANCE OF 852.23 FEET FROM THE SOUTHWESTERLY CORNER OF BLOCK 96 OF
SAID MISSION BERCH; THENCE NORTH 87° 12'00" EAST 16.83 FEET TO A POINT
ON THE EAST LINE OF SAID WEST DRIVE OF MISSION BOULEVARD; THENCE
NORTH 02°48'00" WEST ALONG SAID EAST LINE 40.25 FEET TO A POINT OF
THE SOUTHERLY LINE OF THAT PARCEL OF LAND DESCRIBED IN FINAL ORDER OF
CONDEMNATION TO THE CITY OF SAN DIEGO, A CERTIFIED COPY OF WHICH WAS
RECORDED OCTOBER 15, 1947 IN BOOK 2522, PAGE 40 OF OFFICIAL RECORDS;
THENCE NORTH 87°12'00" EAST ALONG SAID SOUTHERLY LINE, BEING BLSO THE
NORTHERLY LINE OF THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2
IN THE DEED FROM THE MISSION BEACH COMPANY, TO THE ' STATE ' OF
CALIFORNIA, DATED JULY 5, 1934, AND RECORDED SEPTEMBER 27, 1934 IN
BOOK 323, PAGE 340 OF OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY

WESTERLY LINE OF THAT CERTAIN PARCEL OF LAND IN SAID PUEBLO LOT *.1803
DESCRIBED IN THE DEED OF THE MISSION BEACH COMPANY, TO THE CITY OF

" AN DIEGO- DATED SEPTEMBER 5, 1940 AND RECORDED-SEPTEMBER 13, 1940 IN

BOOK 1077, PAGE 116 OF OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY
RECORDER, SAID WESTERLY LINE BEING THE WESTERLY LINE OF MISSION
BOULEVARD AS DEDICATED AND NAMED BY RESOLUTION NO. 72228 OF THE
COUNCIL OF SAID CITY ADOPTED SEPTEMBER 10, 1940; THENCE NORTH
02°48'00" WEST ALONG SAID WESTERLY - LINE OF MISSION BOULEVARD A
DISTANCE OF 282.82 FEET, MORE OR LESS, TO THE SOUTHEASTERLY CORNER OF
THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2 IN THE DEED FROM
THE MISSION BEACHK COMPANY, TO THE SAN DIEGO ELECTRIC RAILWAY COMPANY,
DATED FEBRUARY 14, 1942, AND RECORDED FEBRUARY 20, 1942 IN BOOK 1301,
PAGE 478 OF OFFICIAL RECORDS, IN THE OFFICE OF SAID COUNTY RECORDER;
THENCE CONTINUING ALONG THE WESTERLY LINE OF SAID MISSION BOULEVARD
NORTH 02°48'C0" WEST, 29.67 FEET TO THE BEGINNING OF A CURVE TO THE
LEFT WHICH - IS CONCAVE TO THE WEST AND HAS B RADIUS OF 1980.00 FEET;
THENCE TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC OF SAaID

_ CURVE THROUGH AN ANGLE OF 06°30'00" A DISTANCE OF 224. 62 FEET TO THE

END OF SAID CURVE; THENCE CONTINUING ALONG SAID WESTERLY LINE - OF
MISSION BOULEVARD AND TANGENT TO SARID LAST CURVE, NORTH 09°18'00"
WEST, 74.68 FEET TO A POINT; SAID POINT BEING THE INTERSECTION OF
SAID COURSE WITH THE WESTERLY LINE OF WEST DRIVE OF MISSION BOULEVARD
AS DESCRIEBED IN DEED FROM MISSION BERCH COMPANY TO TEE CITY OF SAN
DIEGO RECORDED, MARCH 6, 1924 IN BOOK 999, PAGE 64, OF DEEDS FILED IN
SAID COUNTY RECORDER'S OFFICE, AND THE BEGINNING OF A CURVE CONCAVE
TO THE NORTHWEST WITH R RADIUS OF 158.92 FEET, THE TANGENT TO SAID
CURVE BERRS SOUTH 08°36'00" WEST FROM SAID POINT; THENCE
SOUTHWESTERLY ALONG SARID WESTERLY LINE OF SAID WEST DRIVE OF MISSICN
BOULEVARD, ALONG THE. ARC OF SAID CURVE, THROUGH AN ANGLE OF
22°55'35", A DISTANCE OF 63.59 FEET TO THE BEGINNING OF R REVERSE
CURVE TO THE LEFT HRVING A RADIUS OF 348.41 FEET AND WHICH IS CONCAVE
TO THE SOUTHEAST; THENCE CONTINUING ALONG SAID WESTERLY LINE OF WEST
DRIVE, ALONG THE ARC OF SAID CURVE THROUGH AN BANGLE OF 34°19'35" &A
DISTENCE OF 208.74 FEET; THENCE TANGENT TO SAID CURVE AND CONTINUING
ELONG THE WESTERLY LINE QOF WEST DRIVE OF MISSION BOULEVARD SOUTH
02°48'00" EAST ‘A DISTANCE OF 73.33 FEET TO THE SOUTHWESTERLY CORNER
OF SAID PARCEL 2 PARCEL OF LAND DESCRIBED IN ' DEED TO SAN DIEGO
ELECTRIC RARILWAY COMPANY RECORDED FEBRUARY 20, 1942 IN BOOK 1301,
PAGE 478 OF OFFICIAL RECORDS, ABOVE REFERENCED AND THE NORTHWESTERLY
CORNER OF THE PARCEL OF LAND DESCRIBED IN FINAL ORDER OF CONDEMNATION
RECORDED OCTOBER 15, 1947 IN BOOK 2522, PAGE 40, OF OFFICIAL RECORDS,
HERETOFORE REFERRED TO; THENCE SOUTH 02°4B'00" EAST ALONG SAID
WESTERLY LINE OF WEST DRIVE TO THE POINT OF BEGINNING.
-3~
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PARCEL C:

THAT CERTAIN REAL PROPERTY IN PUEBLO LOT 1803 OF THE PUEBLO LANDS OF
SAN DIEGO, STATE OF CALIFORNIZA, ACCORDING TO MAP THEREOF NO. 1809
FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY,
NOVEMBER 213, 1924, BEING A PORTION OF THE UNNUMBERED TRACT LYING
BETWEEN THE NORTHERLY LINE OF SAN FERNANDO PLACE AND THE SOUTHERLY
LINE QF VENTURA PLACE, AS SHOWN ON SAID MAP, DESCRIBED AS FOLLOWS:

ALL THAT PROPERTY SOUTH OF ©PARCELS A AND B DESCRIBED ABOVE LYING
NORTHERLY OF THE FOLLOWING DESCRIBED LINE: -f

Rt oLl

BEGINNING BT B POINT OF THE WESTERLY RIGHT OF WAY OF MISSION'

_BOULEVARD . AS___DESCRIBED  IN DEED RECORDED_SEPTEMEER 13, 1940 IN EOOK

1077, PAGE 116 OF OFFICIRL RECORDS AND AS NAMED AND DEDICARTED BY
RESOLUTION NC. 72228 OF THE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADOPTED SEPTEMBER 10, 1940, SAID POINT LYING 764 FEET, MORE OR LESS,
SOUTH OF AND PARALLEL TO THE SOUTHERLY LINE OF VENTURA PLACE; THENCE
SOUTH 89°12'00" WEST TO THE EASTERLY LINE OF THE BOARDWRLK.



BT = Pk AL, A -Em o o s 83 47,7 L2 W 00 O 1T e T ARG e e PR R,

- X

»
. re,
v )

PO g r o T .

VEN TURA PLACE

P SOUTHERLY LINE

L e R I

2000°%
¢ ) ic) RY _
5 X 3 1
: N j‘ﬂ '
S % -gza.ao* '
! N S DOo o §
: N s PORTION OF 4
';% % % i '\ ! .g
< 3
Iy o ¥
AN N ;
QN | /|
RN FARCEL A | < il ) :
N S
‘. N N R 7
{9 $OWR L, 7
N \ N U
: W N o O
- t) l‘“\ 92.50__’ lb t
1< | IT N 2
L . /;7 AR
‘ | v Q
; v N
‘:M'.' s ' —_ L | ™ \n
. PUEBLO LOT JSO% o
Nom m t
. . 3
N : ‘ , 90.56"
Bt T /683 92.5¢
i <) (RECOLP)
I o 206 00" = — 229 I\ ___,_)\0__ ——

NFACE OF CUAB & i
FARKING 40/

——

- PARCEL c/ |

TO 7744 LEASEABLE ALEA. 7d ac. z SUBNAY, FRADO 57-

L PLAT ACCOMFANYING =X R '
EA’H/&/T A

"o
ARt e R F T v N S Eaini

' SHOLDERS & SANFORD, INC.
Panning Engmeering Surveying
3569 Filth Avenue, San Diego, CA 92103

frrey ~an we=~




@  opy @ T e

(R-86-2478 REV.1)
C :
RESOLUTION NUMRBER R- 2"6084 .
JUN 23 1586

ADCPTED ON

BE IT RESOLVED, by the Council of The City of San Diego, that
the City Manager is hereby authorized and empowered tc execute,
for and on behalf of The City of San.Diego, an option acgreement
with BELMONT PARK ASSOCIATES, a California limited partnership,
under the terms and conditions set forth in that option agreement
on file in the office of the City Clerk as Document No.

ra- 256064 . A

BE IT FURTHER RESOLVED, that upon completion of all terms and

conditions of said option agreement, the City Manager-is
authorized to execute a lezse agreement with BELMONT PARX

ASSOCIATES for the redevelopment of a portion of Mission Beach

-

Park.
BE IT FURTHER RESOLVED, that a minimum o= $70,000 from the
annual rent under the lease shall be placed Into a special fund

to be utilized for two purposes:

1) to ameliorate the'traffic problem that exists there now,
and
2) to further enhance a much broader community landscaping

project that will be defined by the community at a later

BE IT FURTHER RESOLVED, that the City Auditor‘and Comptroller
is hereby authorized and di;écted tc establish a special fund, as
set forth above, upon réceipt cof the first annGEl rents from the *
lezse.

. -PAGE'1-OF 2-
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BE IT FURTHER RESOLVED, that this resolution shall not become
”eL:ectlve unless and until the pencding Local Coast al Program
addendum and Mission Beach Precise Flan amendment'and +he revised

Development Plan for Mission Beach Park are approved by the City

‘-,..

-
.

Council. - .

ASDROVED: JOHN W. WITT, City Attorney R

Earcid O. Valcerhuug
Deputy City Attorney

vt

Al
Pt
)

L Y
Ly

HOV:Ls
06/06/86
08/04/86 REV.1
Or.Dept:Prop.
R-86-2478
Form=r .none
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Passed and adopiad by the Council of The City of Szn Dege on

by the foilowing voie:

YEAS: Clsztor, Jones, Goich, Mclartwy, Mzrtinez,

JUN 23 1585 ,

“" .

NAYS: Wolfsheimer.

vt

NOT PRESENT: McColl.

VACENT: faVvor.

AUTHENTICATED BY:

ED STRUIRSM=

-

Deoaty Mavor of The City of San Diego, California

CE:XILEE G. RSDEILNOUR

City Cierk of The City of San Diego. Califomia

(SEAL)
‘ B MAYDELL L. PONTECORVU

‘e
L

-
"~

_, Bepury

¥

‘,)‘
-

| HEREBY CERTIFY that the above and foregoing is a full, true and correct

copy of RESOLUTION NC. Vi 2CR0CA , passed and adopted by
the Council of The City of San Diego, Californiz on JUKN 22 1088 -

CEARLES G. ABDELNOUR

City Clerk of The City of 3an Diego, Czlifornia

(SEAL)‘ 5}_:/2{/4/%/% [/Ef m,uﬁ‘uw

e
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{R-86-2479)

: <S60635

; RESOLUTION NUMBZR R-

ADOPTED ON JUN 235 1386

BE IT RESOLVED, by the Council cof The City of-San Diego that
it be, and it is hereby certified, that the information contained

in ENVIRONMENTAL IMPACT REPORT NO. EIR 85-0753, in_connectiéd
with the redevelopment of a portion of Mission Beg;h Park, on
file in the office of the City Clerk, has been completed in
cgmpliance with the California Environmental Quality Act of 1970,

as amended, and the State guidelines thereto, and that said

Report has been reviewed and considered by this Council.

APPROVED: John W. Witt, City Attorney

/\ \ A .-
R (A I - <
By \/f'\’_ NG f(IJ,'J,-. -~ R T
Earold O. Valderhaug %
Deputv City Attorney

BOV:ps
06/06/86
Or.Dept:Frop.
R-86-2478
Form=r.eir
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.uoncz OF DETER4IXATION ‘

, T0: X _ County Clerk FROM: City of San Diego :
— County of San Ciego City Administration Buﬂding :
220 W. Broadway 202 "C" Strest
San Diego, CA 92101 San Diego, CA 52101

Office of Planning and Research
— 1400 Tenth Street, Room 121
Sacramento, CA 95214

EQD Number: E£5-0753 tate Clearinghouse Number: 85112007
(If submitted to Clearinghouse}

Project Title: Mission Beach Park Commercial Develoément -

Froject Location: Northern po*tlon cf :Missicn Beach Park on the sw- .corner
~ of the intersectioh OI Micsion Biva. anc west Mission Bay bLr.

Project Descript1on Develooment of 6.7 acres in Mission Beach Park. Restore
swimming pool room witidil the Plunge blag., replace existing shower
ZhC LOCKer rooms with mocern Taciiities. Approx. /U,0UU sg. ft. of
Tetali commercial anc Testaurant space to repiace otner eéxisting bldg:
This is to advise that The City of San Diego Fite Cepnedl on ©n the 'sits
' {Decision-making Body)
June 23, 1986 approved the above described project and made the following
{date) .

detarrinations:

1. The project in fts approved form _x will, ___will not, have 2
significant effect on the environment.

2. x_An Ervironmental Impact Report wes prepared for this pro.,ect
and certified pursuant to the provisions of CEQA.

A Negat iye Declaration was prepared for this project pursuant
to the provisfons of CEQA,

Record of profect approvai may be examined at the address above.

3. Mitigation measures _x were, _  were not, made a condition of the
approval of the proiect .

4. (EIR only) Findings _x were, __ were not, made pursuant to CEQA
Guidelines Section 150%1.

5. (EIR onlv) A Statement of Overriding Considerations X was, was
not, adopted for this project, -

It {s hereby certified that the final environmental report, including
¢aments and responses, is avaiiabie to the gereral pubHc at the office of
the Environmental Duality Division, Fifth Fioor, 202 *C" Street, San Diego,
CA 92101,

Cate Racelved for Filing: ’/7/’_4’,!6{{ %’fﬁj

fSignature

Deputy City Clerk -
Titie

L

Revised 12/13/85
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(R-86-2283 Rev. 1)

(‘g: )
RESOLUTION NUMBER R- “%° 121

ADOPTED ON G oo U e

BE IT RESOLVED, by the Council of The City of San Diego that
it be and it is hereby certified that the information contained
in ENVIRONMENTAL IMPACT REPORT EIR-85-0753, in connection with
amendment to the MISSION BEACH PRECISE PLAN and LOCAL CCASTAL
PLAN ADDENDUM (MISSION BEACH PARK), on file in the office of the
City Clerk, has been completed in compliance with the California
Environmental Quality Act of 1970, as amended, and the State
guidelines thereto, and that said Report has been reviewed and

considered by this Council.

A%ngygﬁz John W. Witt, City Attorney

=) )

By //}‘J -..(,Z / /LL"}‘L Tomwt .
- Frede*lck C. Conrad .
‘Chief Deputy City Attorney

FCC:cc:623
05/22/86
08/20/86 Rev., 1
Or.Dept:Plan.
R-86-2283
Form=r.eir&fd

-PAGE 1 OF 1-
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T0: XXX County Clerk FROM: City of San Diego
™ County of San Diego City Administration Building
220 W. Broadway . 202 *C" Street
San Diego, CA 92101 San Diego, CA 92101

XX 0ffice of Planning and Research
™ 1400 Tenth Street, Rocm 121
Sacramento, CA 95814

EQD Number: _ECD-85-0753 State Clearinghouse Number: SCH No. 85112007
(1f submitted to Clearinghouse)

Project Title: Mission RBeach Park Cammercial Develcpment

Project Location: Northern portion of Mission Beach Park on the southwestern corner

of the intersection of Missicn Boulevard and West Mission Bay Drive in the Mission Beach
COMMINITY . )

Project Description: Develcoment of 6.7 acres in Mission Beach Park. The swimming
pool within the Plunge bullding wouid be restared, and ex1sting snower and 1ocker roams

would be renlaced with modery facilities. Approximatelv 70,000 sg. ft. of retail
cammercial and restaurant space would replace other existing building on the site.
This s to advise that The City of San Diego City Council on
(Decision-making Body)
6-30-86 approved the above described project and made the following
{date) ' '
determinations:

1. The project in {ts approved form xoxwill, _ will not, have a
sigrificant effect on the environment.

2. XXAn Ervironmental Impact Report was prepared for this project
and certified pursuant to the provisiens of CEQA.

___ A Negative Declaration was prepared for this project pursuan:
to the provisions of CEQA.

Record of profect approval may be examined at the address above.

3. Mitigation measures yry were, __ were not, made a condition of the
approval of the profject.

T

4, (EIR only) Findings xocx were, _ were not, made pursuant to CEQA
Guidelines Section 15091. -

5. (EIR only) A Statement of Overriding Considerations XX was, ___ was
not, adopted for this project.

It 1s hereby certified that the final environmental report, including
corments and responses, is available to the general public at the office of
the Environmental Ouality Division, Fifth Floor, 202 "C" Street, San Diego,
€A 92101.

Date Received for Fiiina:

sigrature Barbara Haxter

Deputy City Clerk
Title

Revised 12/13/85




RESOLUTION NUMBER R-

ADOPTED ON _Jui 0¥

~—
e
. .

(R-86-2282)

WHEREAS, the Planning Commission of The City of San Diego

held a public hearing on April 24, 1986, to consider the proposed

amendment of the MISSION BEACH PRECISE PLAN AND LOCAL COASTAL

PROGRAM ADDENDUM; and

WHEREAS, the Planning Commission approved and recommended to

the City Council adoption of the amendment of the MISSION BEACH

PRECISE PLAN and LOCAL COASTAL PROGRAM ADDENDUM; NOW, THEREFORE,

BE IT RESOLVED, by the Council of The City of San Diego, that

this Council hereby approves the amendment of £hat plan entitled

"MISSION BEACH PRECISE PLAN AND LOCAL COASTAL PROGRAM ADDENDUM, "

a copy of which is on file in the office of the City Clerk as

. ‘- :q.\- - v
Document No. RR- et jL’U.

AggROV D: John W. Witt, City Attorney
.l

By ‘:/Zﬂﬂé?liléf;: (gifég;1¢"2cgd?.;

- Frederick C. Conrad
Chief Deputy City Attorney

FCC:cc:623
05/22/86
Or.Dept:Plan.
R-86-2282
Form=r.rcomp

-PAGE 1 OF 3-
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(R-87-77)
LT
RESOLUTION NUMBER R— &% 123
ADOPTED ON JUM 3001565

BE IT RESOLVED, by the Council of The City of San Diego that
pursuant to California Public Resources Code, Secticon 21081, the
City Council hereby adopts the findings made with respect to the
feasibility of the mitigating measures and project alternatives
and the statements of overriding considerations, if any,
contained within the ENVIRONMENTAL IMPACT REPORT for the
amendment to the MISSION BEACH PRECISE PLAN and LOCAL COASTAL
PLAN ADDENDUM (MISSION BEACH PARK), on file in the office of the

City Clerk as EIR-85-0753.

APPROVED: John W. Witt, City Attorney

- l /_/-

~ / 14 /7

By l./-/:_ L"L&. e ,,/_ L—’ \/__,("’L < l-"—v.!(__,
~Frederick C. Conrad
Chief Deputy City Attorney

FCC:cc:623
08/20/86

Or .Dept:Clerk
R-87-77
Form=r.eirfd

-PAGE 1 OF 1-
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The City of‘an Diego

MANAGER’S
'REPORT ()

b

01505

DATE ISSUED: June 18, 1986 ‘ REPORT NO. 86-286

ATTENTION:  City Council Docket of June 23, 1986

.

SUBJECT: Option and Lease Agreements - Belmont Park Associates -
‘Mission Beach Park (Belmont Park)

REFERENCES:  Manager's Report No. 85-191 dated April 17, 1985
Manager's Report No. 85-59 dated- February 4, 1985
Manager's Report No. 84-329 dated August 15, 1984
Manager’s Report No. 84-73 dated February 17, 1984
Manager's Report No. 81-385 dated October 2, 1981
Manager's Report No. 81-299 . dated July 13, 1981

SUMMARY

Issue - Should the City Manager be authorized: 1) to enter into an option
agreement and 50-year lease with Belmont Park Associates to lease approxi-
mately 7.4 acres in Mission Beach Park and, 2) certify Environmental
Impact Report, EQD No. 85-0753, for the related development?

Manager's Recommendation - Enter into the option agreement, the provisions
of which authorize Tease execution and certify Environmental Impact
Report, EQD No. 85-0753. _ ?

Other Recommendations - Recommendations for approval of the development
concept were received from the Park and Recreation Board and Planning
Commission. The Mission Bay Committee approved that portion of the
development relating to the Bonita Cove parking improvements. Recom-
mendations against conceptual approval were received from the Coastal Area

Committee, Mission Beach Precise Planning Committee, and Historic Site
Board.

Real Estate Advisory Committee - Committee reviewed the proposal and while
not taking any specific action did register various questions related to: -
.a) the ability of the developers to finance the project, b} parking/-
traffic, and c) the development as being too large for the Mission Beach
area. The Committee suggested a shorter option period based on six-month
increments with an additional cost for each phase.

Lbobivk L

—i

-

JU

ECO. DEV./PROP. DEPT.

Fiscal Impact - $25,000 will be received for the option. The lease pro-

vides 705,200 minimum revenue per year, of which $635,200 would be
applied towards financing of $5,618,000 in public improvements plus



interest. A minimum cash return to the City of $70,000/year is required.
Belmont Park Associates will bear all costs for facility construction,
operation and maintenance for the lease term.

BACKGROUND

Prior Public Actions

On February 27, 1984, the City Council directed the City Manager to enter into
exclusive negotiations with Paul Thoryk and Graham MacHutchin to formulate a
development plan for Mission Beach Park based on previously approved develop-
ment criteria. This decision was reaffirmed by the Council in April 1984, On
September 10, 1984, the City Council authorized negotiations for an additional
six-month period to permit the developers to expiore the possibility of a
smaller version of their original proposal for a park/visitor-oriented commer-
cial/recreational center. On January 15, 1985 Thoryk/MacHutchin submitted the

proposal presented in this report,

Staff evaluated the proposal, recommended additional time for negotiations,
and on May 28, 1985, the City Council authorized the City Manager to continue
exclusive negotiations with Belmont Park Associates (BPA-Thoryk, MacHutchin &
Davis) for a period of 18 months ending December 1, 1986. During this period
the developers were to refine their development plan, negotiate a lease, pre-
pare and process an Environmental Impact Report and obtain the necessary pro-
Ject clearances. This report details those actions.

As directed by Council:in May, 1985, an extensive series of public meetings
were scheduled to solicit public input. Since that authorization to date,
thirteen (13) noticed public meetings were held to‘review the project. Both
day and night meetings were conducted. A mailing last of approximately 90
interested individuals was compiled and used. '

DISCUSSION ’

" Proposed Development. Belmont Park Associates (BPA) proposes to redevelop the
northerly portion of Mission Beach Park, exclusive of the roller coaster and
lifeguard facility areas. The proposal consists of eight new buildings total-
ing approximately 70,000 square feet. The plunge building would be razed
leaving the interior swimming pool room and pool. It would be retained and
renovated as a glassed-in facility and restored with new locker rooms, mechan-
ical -equipment and boiler room. The developer would operate the pool. Four
new buildings would be placed around the pool building. Three new structures
would be located on the site of the roller rink building, which would be
demolished. Commercial uses would be consistent with park/visitor-oriented
recreational activities i.e., restaurants, shops, health club, beach rentals
and fast food outlets. Additionally, supplemental features of the project
include a community meeting room, new restrooms, a police detention facility
and large plaza areas around the pool building with a larger plaza south of
the roller coaster extending to Missjon Boulevard.




Parking would be provided for 393 cars on-site. The developer wouild be
responsible for resealing and restripping the Bonita Cove parking lots to
provide an additional 200 parking spaces at no cost to the City. The develap-

-er has requested permission to establish validated parking for 109 spaces in

the on-site east parking lot during peak summer months. The Environmental
Impact Report did not”include validated.parking and a Council approved amend-
ment to that document would be necessary if validated parking is to be estab-
lished. The amendment would require Council approval and would be subjected
to full public review. This. would occur during the option period. A pedes-
trian overpass spanning Mission Bdulevard would provide access from the Bonita
Cove parking lots.

.The tota]'development is estiméted to cost $14,400,000. The two-year project

schedule estimates a June, 1988, completion date. 500 construction Jjobs and
approximately 250 permanent jobs are expected to be generated by the develop-
ment. The estimated tax revenue to the City over the first five years is
approximately $4,500,000, '

Attachment A is a layout plan of the proposed development plan.
LEASE

It is proposed that the City enter into an option agreement to lease with BPA
which contains the following general provisions: :

Lessee: An entity known as "Belmont Park Associates,” a limited partnership
with Paul Thoryk, Inc., MacHutchin Development and Phase One Develop-
ment (Steve Davis) as general partners, is proposed. The project
would be a joint venture with an institutional partner or a private
investor(s) and lender.

Term: 50 years - December 1, 1987 (effective no Tater than July 1, 1988)

through June 30, 2038. T

Rent: Lessee to pay a minimum annual payment of $635,200 towards the financ-
ing of $5,618,000 over a 30-year term. An additional minimum cash rent
of $70,000 per year is to be paid by Lessee. Percentage rents are
itemized in Attachment B. Lessee will also pay all taxes, assessments,
insurance and miscellaneous expenses. .

Insurance: $2 million Combined Single Limit Liability.

Parking: 393 parking spaces to be provided by Lessee. (The lessee may pro-
. pose that 109 of these be subject to validation,)

Pool: Lessee is responsible for operation, maintenance and management of
indoor swimming pool. Hours of operation, admission fees and public
access subject to approval of City.



Community Meeting Room: {essee to manage and maintain a comnunity meeting
room.

Assignment: Subject to approval of the City Manager.
Attachment B summarizes the lease document.

Public Improvements. Lease negotiations have defined specific public improve-
ments both on and off-site ameunting to approximately $5,618,000. When last
discussed at Council, the cost of public improvements were estimated at
$4,776,000; however, at that meeting additional public improvements were jden-
tified and suggested for consideration as part of the refinement of the devel-
opment plan. The developer is 6bligated to construct and finance the public
improvements for which he will receive an annual rent credit. The rent credit
represents a significant amount of the City's portion of the revenue generated
by the development. The Council has this opportunity to modify the Tist of
public improvements. This arrangement for rent credits, with a 1ist of each
of the proposed public improvements, and an estimated cost of each is:

¢ Indoor Swimming Pool Building Modifications

(Building No. 9) .oinivirniiiri i ieeanaenannns $2,264,590
. ° Locker Room, Pool Mechanical Equipment & Community }
Meeting Room (Building No. 8) ....ovvvvrvrrnnnnnn... '597,692
° Tenant Improvements ............. e, 201,928
® Remodel Existing ReSLroOM ....oeeveennnreeennnnnnn.. 77,396
® Lifeguard Station Additions
(New restroom, detention facility) ........ e, .. 251,537
° Pedestrian OVerpass e et 379,642
° Site Improvements .......oiiiiieiiinneriennnnnnnnnn, 349,029
° Indirect Costs
- Marketing Expense ................. 30,000
- Loan Fees {3.5%) vvvuvennnnnnnnnnn. 174,650
- Overhead Fees (4%) ..oovvvevnnn.... 224,650

- Environmental/Engineering Fees .... 136,850
- Interest - Construction & leasing . 748,410

- Legal, Accounting, Title .......... 46,000
- Misc. Expense/Contingency ......... 35,976
- Leasing Commission ................ 100,000
$1,495,886 1,495,886
TOTAL PROPOSED RENT CREDITS .......evno...... $5,617,700

(5,618,000)



The proposed rent credits are subject to refinement during construction plan
review by City staff. As presented, the $5,618,000 would be repaid over a
30-year period at an approximate annual rate of $635,200. An 11.0% interest
rate is being used for discussion purposes, the prevai1ing market rate at the
time of financing will be used. The annual repayment amount will also be
subject to refinement based on the final approved financing plan. On this
basis, the realizable income to the City at this time would be a minimum cash
payment of $70,000 per year. The total revenue generated by the leasehold is
estimated to be a minimum of $705,200 per year.

Offsetting financial implications to the City include the present pool's aver-
age annual loss of approximately $192,000. In addition, approximately
$250,000 in major maintenance is required within the next year. The developer
would also eliminate the need for City financed park improvements estimated to
cost $2,135,000.

Consuyltant Analysis. Mr. Larry Williams of Williams-Kuebelbeck & Associates
was retained to assist staff in evaluating the financial aspects of the pro-
posai. Williams-Kuebelbeck is a nationally recognized real estate economic,
financial and management firm with extensive experience with waterfront ori-
ented developments.

Mr. Williams has participated in reviewing the proposal's economics, pre-
pared a preliminary analysis and assisted-staff during lease negotiations. He
has indicated that the City percentage rates are fair, the preliminary pro
forma is adequate and the City's position related to the public improvements
is protected through construction bonding. He has suggested the option agree-
ment approach which will require the developers to perform spec1f1c conditions
prior to entering into the lease. As a result, Mr.;Williams is of the opinion
that the proposal, as presented, has successful]y responded . to the project
criteria.

Option Agreement. An 18-month option period would be an extension of the
present exclusive negotiations period. The option agreement between the City
and the developers would outline conditions and scheduling for compliance.
Upon comptletion of the option agreement conditions, the lease would become
effective. It is. proposed that the City enter into the agreements which con-
tain the following general provisions:

Option:

1. Grants the exclusive right to lease the premises for construction,

operation and maintenance of a park/visitor-oriented commercial and

recreation center,

Term: 18 months - June 1986 to November 30, 1987.

Purchase Price: $25,000.

Conditions to be performed by optionee:

a. Submit Development Plan in conformance with the schematic plans
previously approved by various City committees and boards, Plan-
ning Commission and City Council.

B~ PSRN



b.  All uses shown on Development Plan shall be park and recreation
uses and/or uses needed to service the requirements of park
users.

c. Complete architectural, landscape and engineering working draw-
ings and complete specifications for the development of the
Premises shall be submitted to the City for review and approval.

d. A1l permits and permissions necessary for commencement of con-
struction including a building permit and California Coastal
Permit shall 'be obtained.

e. Show ability to finance the cost of construction of the improve-
ments shown on the Development Plan.

f. File a construction bond with the City.

Attachment C summarizes the Option Agreement.

Conclusion

Staff has evaluated the proposal for its conformance with the Council-adopted
criteria and is recommending the City Council's approval of the Project. The
development plan will retain the indoor swimming pool and offers continuous
operation of a unique community resource which will have modern mechanical
equipment stressing energy-saving utility systems. Public  improvements both
on and off-site will provide park and beach users with much needed park facil-
ities. The architectural design will be conceptual preserved and extended to
the existing public structures giving the entire park and area a revitalized
appearance which will make it a more enjoyable experience for park users.

Attachment D is a complete comparison of the proposal and the Council-adopted
criteria. .

i
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ALTERNATIVE

1. Terminate exclusive negotiations with Belmont Park Associates and prepare
and issue a RFP based on revised development criteria.

2. Terminate all private development consideration.

SPOTTS:RSK:b1

Attachment A
B
C
D

t

Respectfu]]y submitted,

ohn P. Fowler
‘Deputy City Manager

Proposed Development Plan

Outline - Lease

Qutline - Option Agreement

Comparison - Proposal & Council-adopted Criteria
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. | . | ATTACHMENT B

MISSION BEACH PARK
BELMONT PARK REDEVELOPMENT

GROUND LEASE SUMMARY

Uses:

% Leased for the construction, operation and maintenance of a
park/visitor-oriented commercial and recreational center.

° The City Manager will cooperate in processing applicatiens for
discretionary approvals.

Lessee shall provide competent management.
Businesses will remain open during usual and customary hours as
reasonably appropriate to service the park visitors.

® City will not renew ar enter into competitive contracts within 100
yards of premises.

° Parking for 393 parking spaces on site will be provided by Lessee,
At the City's discretion parking fees and/or validation may be
applied to all or a portion of the premises.

° Lessee or its sublessee is responsible for operation and
management of the indoor swimming pool under following conditions:
(1) schedule and hours approved by City Manager.

(2) admission and fees comparable to other similar pool opera-
tions in Southern California area, unless demonstrated
economic hardship exists because of un1queness of indoor
pool. :

(3) all facilities made available to general public.

Lessee to manage and maintain community meeting room

TERM:

50 year lease

RENT: "

Minimum cash rent for first 5 years is $70,000 per year in monthly
installments of $5,833.33, plus an annual minimum payment of -
$635,200 for 30 years, to be applied towards financing of public
improvements.

First day of 6th year and each 3 years thereafter the minimum rent
shall be 80% of the annual average of actual rents paid the
previous 3 years.

Percentage rents are:

Activit Percentaqges
Specialty Shops 3%

Food 3%
Game Rooms 5%
Alcoholic Beverages 5%
Pool Operation (if operated for profit) 5%
A1l Other Operations 7%

At end of 15th year by mutual consent or through appraisal the
percentage rates will be adjusted.



4. Assignment:

City Manager approval required.

5. Insurance Risk/Security:

° Lessee shall maintain a $2,000,000 Combined Single Limit Liability
insurance policy.

A Fire-Extended Coverage policy on all insurable property, with

full replacement cost endorsement, shall be maintained.

° A security deposit of $20,000 shall be paid to the City prior to
commencement of lease. The deposit shall be unconditionally
available to the City for correcting any default or breach of the
lease. Security deposit shall be in the form of either cash or an
instrument of credit. To be returned to lessee within one-year
after certificated of .occupancy approved.

L]

6. Improvements/Alterations/Repairs:
Lessee accepts premises."as is". )
- City reserves right of entry to view condition of the operations
. conducted on the premises. _
Lessee agrees to assume full responsibility and cost for the,
construction, operation and maintenance of the premises.
Lessee shall provide to the City a construction bond in the amount
of 100% of the estimated construction cost of the work to be
performed.
The lease commences upon receipt of all discretionary approvals
required, or July 1, 1988, whichever occurs first. .
A1l proposed signage requires written consent of the City Manager
prior to installation.
Lessee agrees to comply with all apnlicable laws and requlations
at its sole cost. :

-]

7. Ownership of Improvements: .
° At the expiration or termination of the lease all improvements on

the premises will, at the City's option, become City property.

. Development of the premises shall be in accordance with the
Oevelopment Plan approved by the City Manager.
If the construction of the improvements shown on the Development
Plan are not completed within 24 months the City may, at its
option, terminate the lease. ‘
Lessee shall comply with the California Coastal Act requirements
and obtain a permit for the project within 12 months of
commencement of the lease.

8. General Provisions:

"7 Lessee shall have the right of first refusal for the Roller
Coaster lease in the event of expiration or early termination.
Lessee shall construct the public improvements described in lease
within the time frame set forth in Development Plan. The City

shall provide an annual rent credit in an ameunt not to exceed
$635,200.

[+
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Lessee agrees to pay all taxes
levied upon Lessee or land.

» assessments and fees assessed or
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ATTACHMENT ¢

MISSION BEACH PARK
(BELMONT PARK REDEVELOPMENT)

OPTION AGREEMENT SUMMARY

Grants the exclusive right to lease the premises for construction,
operation and ‘maintenance of a park/visitor-oriented commercia] and
recreational center. .

.,

Term: 18 months June 1986 to December 1, 1987
Purchase Price: $25,000 ;

Conditions to be performed by optionee:

1. Submit Development Plan in conformance with the schematic
plans previously approved by various City committees and
boards, Planning Commission and City Council.

2. A1l uses shown as Development Plan shall be park and
recreation uses and/or uses needed to service the
requirements of park users.

3. Complete architectural, landscape and engineering working -
drawings and complete specifications for the development of
the Premises shall be submitted to the City for review and
approvai. .

4. A1l permits and permissions necessary for commencement of
construction including a Building Permit and California
Coastal Permit shall be obtained.

5.  Show ability to finance the cost of construction of the
improvements shown on the Developmept Plan.

6. File a construction bond with the City.

Right of assignment to a partnership or corporation in which existing
general partners own 50% of partnership or stock requires notification
to City.

Time is of the essence.

Premises accepted "as is."

Agrees to indemnify and hold City harmless.

‘Provide public 1iability insurance of $2,000,000.

Option may be exercised once optionee has performed, to City's
satisfaction, the requirements of this agreement and City Manager may
then execute, on behalf gf the City, the Lease Agreement.

City represents it has full right to convey the leasehold interest.

Optionee has right to terminate without refund of purchase price, with

10 days notice to City.
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Substantive changes to this agreement require City Council approval,
non-substantive modifications may be approved by the City Manager.



ATTACHMENT D

COMPARISON OF CRITERIA AND PROPOSAL (Dated April, 1986)

Negotiating Criteria

Public Park Improvements

° Developer would be required to
construct proposedpublic park
improvements as identified in
the adopted Mission Beach Park
Improvement Plan. Park and Re-
creation Department approval
required.

+ ® Approved plan for 9-acre site
affected 6.7 acres. About 3
acres would be landscaped.
Plan would:

® Raze the roller rink building
(replace with landscaping).

° Eliminate the parking lot be- -
tween roller coaster and Mission
Blvd. (replace with landscaping)

Resurface north parking lot.
Retain 135 parking spaces, new

landscaping lighting and large -

pave walkways.

Parking/Traffic

o

Add 300 parking. spaces in addi-
tion to 585.spaces in park plan
(Phase 1 - 450 spaces; Phase 2 -
135)

No loss of parking in north lot.

Traffic projections for 1st, 5th
and 10th year of operation.

Commercial Development

L~

Existing capacity of north park-
ing lot not to be reduced.

Submitted Proposal

Partial conformance - adopted
park plan emphasized landscaped
areas with less parking. Pro-
posal provides more plaza and
walkways plus additional park-
ing.

Development Plan would:

Partial conformance - Roller
Rink building razed, some land-
scaping, commercial shops and
plaza area in place.

Non-conforming - parking lot to
remain but would be improved and
landscaped around perimeter.

Conforms - north parking lot to

‘remain, expanded capacity and

landscaped.

Conforms - proposed on-site parki
spaces will total 839 (393 pro-
posed and 446 existing). Addi-
tionally 200 spaces will be
created off-site.

Conforms - will add parking space:

Conforms' - traffic/parking study
completed.

Conforms.



Comparison of Criteria and Proposal
April 1986 :

o

Negotiating Criteria

Commercial Development (Continued)

° Renovate plunge building, raze
surrounding building, but retain
pool or build new structure
around pool. "

s

® Retain operational pool.

Public Access }

° Development shall emphasize open,
accessible parklike setting -
minimize visual restrictions and
facilitate movement of site visi-
tors.

Return to the City

o

Sets % for gross income.

[+]

Minimum rent.

Q

Adjustment requirements.

Rent Credits

° May consider credit for appro-
priate and off-site public im-

provements,

Architectural Concept

o

Preserve historic design of ex-
isting structure and compatible
with community.

Landscaging

Approval of plan by Park and Re-
creation Department required.

Financial Information

Developer to submit following:

o

A current detailed fipancial
statement.

Submitted Proposal

Partial conformance-pool room
and pool retained - change en-
dorsed in May, 1985.

Conforms.

Conforms - emphasizes public
access, plazas, interconnecting
walkways, and pedestrian over-
crossing.

Conforms.
Conforms.

Conforms.

Rent credit plan to pay for pub-
1ic improvements negotiated.

-

Conforms - Final design subject
to City approval.

Conforms - approved by Park and
Recreation Board.

Conforms.
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Comparison of Criteria and Proposal
April 1986

Negotiating Criteria

Financial Information (Continued)

® A detailed proposed method for
financing. ’

® A detailed schedule of devélop-
ment.

A detailed constructionicost esti-
mate for development - with in-
dividual cost breakdown of com-
ponents - separate private versus
public improvement costs. ‘
A detailed estimate of gross re-
ceipts for each use - 10 years -
anticipated patronage.

A cash flow analysis - 10 years
demonstrating ability of proposal
to succeed.

Submitted Proposal

Non-conforming in that financing
specifics will commence upon

City approval of lease/development
plan. :

Conforms.

Conforms - preliminary cost esti-

'mates and 1ist of public improve-

ment costs provided.
Conforms.

Conforms.
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BE IT RESOLVED, by the Council of The City of San Diego, that
" the City Council hereby certifies that the interest in real
property conveyed to the City by the State of California by
Chapter 1054 of the 1939 Statutes of the State of California,
approved by the Governor on July 24, 1939, filed with the
Secretarv of State July 25, 1939, and which was also conveyed by
Chapter 119 of the 1943 Statutes approved by the Governor April
13, 1943, and filed with the Secretary of State April 13, 1943, a
copy of which Statutes is attached hereto and by this reference
incorporated herein, is hefeby again accepted by the order of the
City Council of the City of San Diego.

BE IT FURTHER RESOLVED, that the City Clerk is hereby
directed to cause a copy of this resolution, with attachments, to

be recorded in the office of the County Recorder.

APPROVED: JOHN W. WITT, City Attorney

By 8
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LIFCRNTA [Ch. 1053
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FIFTY-THIRD SESSION

Ch. 1054]

exact account under cath of all fines, forfeitures and fees paid
and collected. Seid clerks and deputy clerks shall prepare
bonds, justify bail when the amount has been fixed by the
court or justice and may administer and certify oaths, and
shall remain in the courtrooms of said court during coumrt
hours and during such reasonable times thereafter as may be
necessary for the proper performance of their duty. The
clerk of the court shall have custody of all records and papers
of said justice’s court. Every clerk of the justice’s court in
any city or town of the second and one-fourth class shall
receive 8 salary of one thousand six hundred dollars per
annum. Every clerk of the justice’s court in any city or town
of the second and one-half class, where there is a police court
or other inferior court organized under the city charter, shall
receive an annual salary of two thousand one hundred dollars.
Every clerk of the justice’s court in any city or town of the
second and one-half class where there is no police court or
other inferior court organized under the city charter, shall
receive an annusl salary of two thousand seven hundred dol-
lars, and the deputy clerks of said city or town ghell each
receive an annual salary of one thousand eight hundred dol-
lars. Every clerk of the justice’s court in any city or fown
of the second and three-fourths class shall receive an annusl
salary of one thousand five hundred dollars. Every clerk of
the justice’s court of any c¢ity or town of the third elass shall
receive an annual salary of one thousand eight hundred dol-
lars; said salaries shall respectively be payable in equal
monthly installments by warrants drawn each month upen the

‘salary fund, or if there be no salary fund, then upon the gen-

eral fund, of such city or county as the case may be, such
warrants to be audited -and paid as salaries of any other city
or county officials respectively, and said salaries shall be the
full compensation for all services rendered by the clerks of
said courts.

CHAPTER 1054.

An gt grenitng lo tia city of Sen Dizgo ceriofn pereels of
the stafe-owned lands sn Mission Boy Siate Park upon
certain trusts and condiiions.

{Approved by Governor July 24, 1939. Flied with Secretary of State
July 26, 1939%.)

The people of the State of California do enact as follows:

SectioN 1. There is hereby granted to the city of San

Diego all of the right, title and interest of the State of Cali-
fornia in and to those certain parcels of land described in
section 2 of this act owned by it in Mission Bay State Park,
subject to any and all existing easements, leases, conditions,
reservations or rights which may now exist in or to said lands

In effect
Septzmber
19, 1838,

Grant.
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Ll BTATPTER OF CALIVORNLA [Ch. 1054

. t
ﬁﬁany part; thereof. in favor of any person, firmn Or. corpa-
; h 01;" :‘-,' ':' M ; ' : ’ "
Ovadltions: All af said real property hereby granted shail be foreyer
,?pldo by, the city of,8an Diego apd by its. puccessora in trust
or the useq and purposes and upon the express’ conditjons

beiee "

‘ VW‘ . T . 1 . : o ¢ ’
Paise ut. . | Baid. real property shall be used solely. for the pu‘rpoae,s-qf

,public park and ;EguJevardE to which the publi i
c«r) l:_h ) public ot al] -times

Dave free access, and the city of San Diego chall not at

4
,y"\P t . -
el any timp grant, convey, lease, give, or alien. said repl property

'y

ment -or any; part thereof to any individual ' i
whntﬂex:.// '.I. y;‘, al, ‘ﬁ,rm, .c)}-‘.co_rpo.xjatxon

- Pbing Therp is also reserved to the people of the State of California

the abgolute right to fish in the waters of Miesjon Bay, with
the right of convenient access to such waters over th:z real
Moenl  property hereby granted for the purpose of fishing. There is
aJso reserved to the State of California all the deposits of min-
erals, including oil and gaa, in the real properly ‘ hereby
granted and there is reserved to the State of Celifornia, or
persona suthoru?ed by .the State of California, the righ£ to
prospect for, ming, and remove such deposite from. the real
property granted and to occupy and use so much of the
i#urface as may be required therefor. : e
Dwaiptiss. . | 8£0. 2. The lands granted by thig act .conaist of the fol-
lowing tracts or parcels of land in the city of finn Diego
.county of Spn-Diego, Btate of California, more -particulan]g;
:desoribed aa follgwa: - - o . s
N FAPEET I ey

S0 PARCEL NO. 1. -

Paral i vBegmmn_g a{ & point (at the intersection of the south line
:0f Prado with:the west line of the West Drive—algo. known as

iXVest Way of Mission Boulevard), which bears south 22°-18’
0" east a distance of 910.25 feet from the southwest corngr of
Block 986, _waon Beach, California, according to Map No.
180?, filed in the County Recorder's Office, San Diego County
Cahfort_na, 88 the true point of beginning; thence from the

true point of beginning south 87° 12’ west 446.33 fcet to the

) ~wepterly side- of the seawall; and thence continuing .to the
.. mean ‘high tide, line; thence northerly -along the mean high
tide line to the point of intersection with the southerly line of
Ventura Place produced westerly; thence north 87° 12/ east

1,‘.’L;'-l._;{~a.lorng.-the~£mid southerly line of Ventura Place produced

. s'wi3' <1 westerly and the southerly line of Ventura Place to ita intersec-

tion with the west line of the- West Drive of Mission Bqule-
vard ; thence In a southerly direction along said west line of
. - ibe West Drive of Mission Boulevard to the truc point of
‘peginning, ., " ‘ o
OOETHER WiTeH- any and all buildings and impiovementa
thereon.. (except the - Qiant -Dipper or Roller- Cpester and
struatyres thereunder, and except the Roller Skgiing Rink
_Building), and all' fyrnitnre, fixtures, machinery bzl equip-

’-

™

Ch. 1084)

rdent situbted therein, and which ia ovned by ‘the ‘Mimiodl .7
Beseh Comypany, and the appurtenances theroto, and:the retaps -
gion. and-reversions; ‘remainder and remainders, rénta; isios)

ncomes'and ‘profita theveof. Co e hond eing

- Bobaror, however, to all leases,' conditionaiand reservations
contained in that certain conveyance - exeouted by:/Mission:

Beach Company, a corporation,’to the State of Califorhias
dated July 5, 1934, and recorded in Book 323 of Deeds, al
page 340 et seq., Official Records of San Diego County, Cali-
fornia. - = S : RITETFTON AT

* FIFTY-THIRD ERBSION * ' L

' . fBoer et b
PARCEL NO. 2. T e
Beginning at the intersection of the north line of the subway Paed s’

with the west line of the West Drive (known also as West .

Way) of Mission Boulevard which point bears south 23% 40

057 east a distance of 852,23 feet from the southwest corner

of Block 96, Mission Beach, California, according to Map No.

1809, filed in the County Recorder’s Office, San Diego County,

California, as the true point of beginning; thence from the

true point of beginning north B87° 12’ east 16.83 feet to a

point on the east line of the West Drive of Mission Boulevard ;

thence north '2° 48’ west along the said east line of the West

Drive of Mission Boulevard 40.25 feet to a point; thenee

north 87° 12’ east 92.56 feet to a point: thence south 73° 8*

east 35.92 feet to a point; thence north 87° 12’ east 37.20 foet

to & point; thence south 2° 48’ east 28.83 feet to a point; thenos
north 87° 12’ east 131.85 feet to the intersection with the mean
high tide line, as shown on Miscellancous Map No. 72, filed in
the County Recorder’s Office, Ban Diego County, Californis}
thence along' the said mean high tide line south 10° 57/ easé

27.74 feet to a point; thence south 87° 12’ west 158.70 feed-to

a point; thence south 8° 32’ west 9.25 feet to a point on tha

easterly line of the East Ramp; thence along the easterly line

of the East Ramp south 2° 48’ east 189,75 feet to ths southu
east corner of the said East Ramp; thence south 87° 12’ west

138 feet to a point on the east line of the West Drive of Ml

sion Boulevard; thence along the said east line of the West

Drive of Mission Boulevard north 2° 48’ west 198.9 feet to an -

intersection of the sonth line of the subway with the east line’

of the Weat Drive of Mission Boulevard; thence south 87X

12 west 16.83 feet to an intersection of the west line of the

West Drive of Mission Boulevard with the sonth line of Sub-

way: thence north 2° 48’ west 27.20 feet to the true point of

beginning. ) o
TogeTEER wiTH any and all buildings and improvements

thereon not hereafter specifically excepted, and exespt mach

ery in the substation owned by San Diego Consolidated Gud
and Electric Company. , Ao

EXCEPTING THEREFROM, that portion of the above desaribed
property lying within the 35-foot strip of land ahown on Map

No. 1651 of Mission Beach on fllo in the office of the Com
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Parcel 8,

STATUTES OF CALIFORNIA [Ch. 1054
Recorder of said County as ‘‘Right of Way of Bay Shore Rail-
road Company (Private Property),’” said 35-foot strip now
including the operative right of way of the San Diego Elee-
tric Railway Company, the center line of said 35-foot strip
being the center line of the San Diege Electric Railway Com-
pany’s double track as now located and further described
as being parzllel to and midway between the east and west
drives of Mission Boulevard.

ExcEPTING, 8lso, the street railway tracks, side tracks, poles
and overhead construction of San Diego Electric Railway
Company &s now existing situated on said conveyed premises,
together with the perpetual right and easement of San Diego
Electric Railway Company hereafter to maintain said reserved

. operative street railway property and all necessary replace-

ments and renewals thereof on said premises and to operate
its street railway thereon; and excepting and reserviog an
easement to the general public for access to the street railway
waiting platform in the same manner as such access at present
exists. :

PARCEL NO. 3. .

A portion of Pueble Lot 1803 of the Pueblo Liands of San
Diego, California, according to map thereof made by James
Pascoe in the year 1870, a copy of which is filed in the office
of the County Recorder of San Diego County, California, more
particularly desecribed as follows, to wit: Beginning "at the
Antersection of the southerly line of Ventura Place and the
westerly line of Ocean Front Walk as shown on Map 1809 of
Mission Beach, California, filed in the ofSce of the County
Recorder of San Disgo Couaty, Celifornis; thence northerly
along the westerly line of Ocesn Front Walk and its northerly
prolongation to the northerly line of an unnamed Alley lying
northerly of Blocks 247 and 248 of said Mission Besch, said
northerly line of said unnamed Alley being also the southerly
boundary line of Block 389 of Pacific Beach, &s shown on said
Msp 1809; thence westerly along the westerly prolongation of
the northerly line of said unnamed Alley to the mean high tide
line; thence southerly slong the mean high tide line to its
intersection with the westerly prolongstion of the southerly
line of Ventura Place; thence easterly along the westerly pro-
longation of the southerly line of Ventura Place to the point
of beginning. ;o

Exceprmve from the foregoing described parcel of land
that portion granted to the City of San Diego for seawall
construction and deseribed in Deed to the said City of San
Diego, dated October 9, 1926, and recorded in Book 1221 of
Deeds, at page 475 of the Records of San Diego County, Cali-
fornia.

o —
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An act to emend sections
seclions 3197a, 3197b a:
ing to trade-marks.

[Approved by Gover-nor .TulyJ‘

The people of the Stats of

Srerion 1. Section 31
amended to read as follow
. 3197. Any person, fin
register any trade-mark 1
filing with the Secretary
copies and description of
of the first date of such
of the class of merchandi:
goods in such class to wi
a statement of the mode
affixed to the goods, wit
officer authorized to 'take
setting forth that the ajf
such trade-mark. The Sex
of merchandise for the )
and shall determine the
comprised in each class.
tration of & trade-mark
at the option of the appli
the mark hes sctuelly be
of inerchsndise, provided
be stated.

Sec. 2. Section 3197:
Code, to read as follows:

3197a. The Secretary
trade-mark which consist
dalous matter, or which
coat of arms or other in
simulation thereof, or of
foreign nation, or which
or picture that has beel
85 its emblem, unless 1t :
the Secretary of State t
ss & trade-mark by the a
from whom title i3 deriw
adoption by such frater
trade-mark shall be re
trade-mark registered in
chandise of the same desc
resembles a trade-mark
priated to merchandise
as to be likely to cause
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;¥ waenie Anticlo 1V of the Constitution of the State of Qail.orfnia and as
L™ yubkahall take effect immediately, The following s a state-
' helnt ment of the facts conatituting such necessity: - .

STATUTES OF CALIFORNIA . . [Ch. 119

T W\ Crates used for the transportation and sale of carrota u
WAy whll as containers used in the handling of othcr fruits‘and
' paer-.  vegelables, are made from lumber which is & material vital to

. “eai~ o« the war effort. R
har - - Becanse of the scarcity of box lumber and tue burden of
orders for war material shipping containers, the box shook
factories are having great difflculty in accumulating any
amount of shook suitable for the construction of the *‘heads’’
(ends) of vegetable crates previously used [or ecarrots.
Material suitable for the construction of the heads for vege-
table crates required in container 45B (174 inches wide) pro-
as gtaqdard_ for carrots in this act, is accumulated by
e factories in the manufacture of box shook for other fruits
and vegetables and, therefore, is more readily obtainable dur-

‘.'-_; MR ing the present mcarcity of box lumber. Carrois are now
Lo, s+ being barvested and shipped in several parta of the State and
?f.‘;-;b;, producera and packers are unable to obtain tho proper size

. "w crate ag now required by law, for the transportation and sale

"7 of this product, for which reason it is necessary that thi
Ir" q V" Yave immediate effect. ‘ AT (het TR act
.,‘l ] "‘.‘_
%ﬁ :
r‘gi . CHAPTER 119
- -:- \: . .
i ma 1y, An acl amending Section 1 of **An act granting to the Cit
deva 11, An acl am, . y of
X -_.“'"* e 8an Diego certain parcels of the State-owned lands in Mis-
L [P \'}\ Hon Bay Btate Park upon cerlain trusts and condilions,”’
S, spproved July 24, 1939, relating to tidelands in Mission
e Bay 8iate Park., " —
; 2";::..11 a:i  (Approved by Qovernor Apyﬂp}_a. les.ilsiuz;‘ued with Becrotary of Btate
Yo peopls of the Stale of California do enact as foilows:

3 0 '8 »imm:&“l.re&%eftion 1 of the act cited in‘th'e irilo heredf. ia
S Wit asHontioe 1,9 Thera is hereby granted- tothé City ¢< 3ak Di ‘
. bt g f ] he ¢ ity ¢« 3ak Die
i dpeuaton: alli of;m:rﬂ'gm, title and- interest of the State of G-lifornia %x(:)
o B to those certain parcels of land demczibed in Section 2 of
. 'thlm act owned by it in Missidn Bay.State Park,
Y DolAdlof aaid rehl property hereby grinted shzi. b held by
L :,:hd;(_]litsyt;idﬂzn legq 8s 8 partbg: its city park cystem, gnd
o ng |14min y salll ‘eity ih asbordance with tli ig
tveny :0f {ta charter, 'i»y-' "y e th l-‘h'a provitions
e 7 Phate 36 hekeby teserred to'-thd peopls of: .o -Btate of’
pr " Aidhifprrilal the abéotute right’tovfish it the waters-of Mission
g Bayiwith the right of convenient aebees td such'raterw uver

" must be had for the inventory and appraisement thereof and

821
Thetre is also reserved to' the Btate of Oalifornia -all .the Mweru
deposits of minerals, including oil and gas; in the real'prop- Geposiis. .
erty hereby granted, and there is reserved to~the Btate of
California, or persons autliorizéd by the State of California;
the right to prospect for, mine, and remove such depbsits from
the real property granted and to occupy and use so much of
the surface as may be required therefor. “r

o CHAPTER 120 D

An act to amend Section 1550 of the Probale Code, relating
to inveniory and appraisement.

Ch: 130] . PIFTY-PLITH SESSION

Inelféet’ -
[Approved by Governor Aprkplrill. 11!9'4;-'"1;1104 with Becretary of Btats ?;f;‘ 4 g
The people of the State of California do enact as follows: -
Section 1. Section 1550 of the Probate Code ia amended to g“{:,,.

read: ' - ‘ T
1550. Within three months after his appointment, or within Blats 1342
guch further time ag the court or judge for a reasonable cAtSE wmalsy .,
may allow, the ghardian must file with the clerk of the COUrt 1
an inventory and appraisement of the ‘éstate of his ward,
together with a copy of the same which copy shall be delivired
by the clerk to the county asasessor. The guardian must make
oath to the inventory, and the property therein described must
be appraised, by an appraiser or appraisem appointed by the
court or judge, in the manner provided for the inventory and
appraisement of estates of decedents. Whenever any ward |
i or has been duriog the.guardianship confined in a State

hospital in this State the guardian must deliver or mail a copy R

of the inventory to the Director of Institutions or the Attorney
Genersl. Whenever any property of the ward is discovered
which was not included in the inventory, and whenever any
other property has been inherited or acquired by the ward,
other than by purchase by the guardian, like proceedings

the gelivery or mailing of a copy thereof as are herein pro-
vided in relation to the first inventory.

3 - L . e o
"—'—r“',_ 0 1 . o L o
BRI T

S - CHAPTER 121 . . . ..., .
An dbt to add Bection 189.5 to the Cude bf OVl Procedurd,
relating to vouchers filed in cowrt proceedings. " "

. - T HD B U DI L] dor " "
Approved by Governor April 18, 1942, Fled with Bacre taiaty B .
(Apo pmn’ 13, 1943) RN T P -.v”:i:l:ﬂ?f-

Th;pcap'lc:‘ of the B8late. of California déme{c‘u f “r';,,/” b s
- Beerion 1. -Bection 189.5ia aBddd o' the’ Oode 0t CHL rew sction
Procedure,to read: *' ‘ o T o ol

189.6. Two years after judgment in any ¢lvil aotioth "OF Veschen:
proceeding has become final the court may order any vouchers Delerdry

r




Passed and adopted by the Council of The City of San Dego on AUG18 1986
by the following vote: - :

YEAS: Wolfsheimer, Cleator, McColl, Jones, Struiksma, Gotch,

McCarty, Martinez, Mayor O'Connor.

NAYS: HNone.

NOT PRESENT: None.

AUTHENTICATED BY:

MAUREEN O'CONNOR
Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)
By: MAYDELL L. PONTECORVO _, Deputy
[ GEREBY CRRTIFY thugahe i ove ind Tereguing Is @ fully truc s nd correat
copy of RESOLUTION NO. /( - 266410 , passed and adopted by
the Council of The City of San Diego, California on AUG18 1380

CHARLES G. ABDELNbUR
City Clerk of The City of San Diego, California

(SEAL) . -
By: ﬂ%&? ﬁ//}m , Deputy
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DOCUMENT z@.%.; 266410,

>

FILED AUG18 1986

CFFICE OF THE CITY CL(" K
SAN DIEQO. CALIFORFiA

Certified copy of 'RESOLUTION NO. Nl Nmmbﬁo

accepting again interest in real property conveyed

to City by 1939 statutes.
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RESTRICTION ON LEASEHOLD
I. WHEREAS, THE CITY OF SAN DIEGO, hereinafter referred to

as Owner, is the record owner of real property located in the
county of San Diego, described in attached Exhibit A, hereby

incorporated by reference, and hereinafter referred to as the
"Subject Property®; and

TI. WHEREAS, Owner has granted an option to lease the
Subject Property to BELMONT PARK ASSOCIATES, a California limited
partnership, pursuant to +he Option Agreement and Lease attached
hereto as Exhibit B, hereby incorporated by reference; and

IIi. WHEREAS, the California Coastal Commission ("Commis-
sion™) is acting on behalf of the people of the State of
California; and

Iv. WHEREAS, the Subject Property is located within the

coastal zone as defined in Section 30103 of the California Public

Act); and

V. WHEREAS, pursuant to the California Coastal Act of
1976, BELMONT PARK ASSOCIATES, a california limited partnership,
("Applicant®} applied to the commiseion for a coastal development
permit for the development on the Subject Property described

above; and

vI. WHEREAS, a coastal development permit No. 6~-86-396 was

Page 1 of 6
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granted on September 10, 1985, by the Commission based on the
findings adopted by the Commission attached in Exhibit C, hereby
incorporated by reference; and

vII. WHEREAS, coastal development permit No. 6-86-396 was
subject to terms and conditions including but not limited to the
following condition:

"7. Applicant's Assumption of Risk. Prior to the
rransmittal of a coastal development permit, the applicant
as lessee shall execute and record an agreement, in a form
and content acceptable to the Executive Director, which
shall provide: (a) that the applicant understands that the
gite may be subject to extraordinary hazard from waves
during storms, and the applicant assumes the liability from
such hazards; and (b) that the applicant unconditionally
waives any claim of liability on the part of the Commission
and agrees to indemnify and hold harmless the Commission and
its advisors relative to the Commission's approval of the
project for any damage due to natural hazards. The document
ghall run with the land, binding all successars and assigns,
and ehall be recorded free of prior liens and encumbrances
which the Executive Director determines may affect the
interest being conveyéd." %

VIII. WHEREAS, the Commission found that but for the imposi-
tion of the above condition the proposed development could not be
found consistent with the provisiens of the California Coastal
Act of 1976 and that a permit could, therefore, not have been
granted; and

IX. WHEREAS, it is intended that this Restriction on

Page 2 of 6
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Leasehold is irrevocable and shall constitute enforceable

restrictions; and

X. WHEREAS, Applicant has elected to comply with the
condition imposed by Permit No. 6-86-396 so as to enable
Applicant to undertake the development authorized by the permit.

NOW, THEREFORE, in consideration of the granting of Permit
No. 6-86-396 to the Applicant by the Commigsion, the Applicant
hereby irrevocably covenants with the California Coastal
Commission that there be and hereby is created the following
restrictions on the use and enjoyment of said Subject Property,
to be attached to and become a part of the deed to the property.
The undersigned Applicant, for itself and for its heirs, assigns,
and successors in interest, covenants and agrees that:

1. The Applicant understands that the site may be subject
to extraordinary hazard from waves during storms, and the
Applicant assumes the liability from such hazards.

2, The Applicant unconditionally waives any claim of
liability on the part of the Commission and agrees to indemnify
and hold harmless the Commission and its advisors relative to the
Commission's approval of the project for any damage due to
natural hazards.

3. his Restrintinn on Teasehold shall remain in full
force and effect during the period that sald permit, or any
modification or amendment thereof, remains effective, and during
the period that the development authorized by said permit, or any
modification of said development, remains in existence in or upon
any part of, and thereby confers benefit upon, the Subject

Property described herein.
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4. This Restriction on Leasehold shall be binding upon and
inure to the benefit of the successors and assigns of the parties
hereto.

5. This Restriction on Leasehold shall be construed and
enforced in accordance with the laws of the State of california.
Should any action be brought in a court of competent
jurisdiction, the prevailing party in such action shall be
entitled to recover reasonable attorneya' fees, court costs and
necessary disbursements in connection with such litigation.

6. Applicant agrees to record this Restriction on
Leasehold in the Recorder's Office for the County of San Diego as
soon as possible after the date of execution.

DATED: ﬁ:@_»«q.g £ . 1987 BELMONT PARK ASSOCIATES,
. a California limited parternship

By :PHASE ONE DEVELOPMENT, INC.,
managing general partner

By i

Steven'L. Davis, President

Page 4 of 6
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STATE OF CALIFORNIA )
) ss.
COUNTY OF SAN DIEGO }

On %E?i%” 199P7 before me, the undersigned, a Notary
Public insand fof said State, personally appeared
personally known to me ol prove “To me

on the basls of satisfactory evidence to be the person who
executed the within instrument, on behalf of the partnership and
acknowledged to me that the partnership executed it.

WITNESS my hand and official seal.

ottt raastees v Hy, Meve/

OFFICIAL SEAL
BUNEVA M. DEUEL 2090 Gomiio b s Woith Bt 301 ey iy Cs
y Hataty Putdic-Calitors Asod
3 }" Princzpal Omu ln ¢
_j' San Diego
My Comm Exn Mav 28, 1988
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This is to certify that the Restriction on Leasehold set
forth above is hereby acknowledged by the undersigned officer on
behalf of the California Coastal Commission pursuant to authority
conferred by the California Coastal Commission when it granted
Coastal Development Permit No. 6-86-396 on September 10, 1986,
and the California Coastal Commisajon consents to recordation

thereof by its duly authorized officer.

Dated: Jan. 13, 1987

California Cothl Co%

STATE OF CALIFORNIA )

. ) 8s.
COUNTY OF Stas Drest )

on @Vgg& /gﬁ ﬁs’z before me, the undersigned, Notary
Public in and for said State, personally appeared
D‘ig_ﬂm personally known to me ox proved to me on the basis of
Satinfactory evidence tp be the person who executed this

instrument as ﬂﬁb@}t ./(Title) , an authorized representative

of the California Coastal Commisasion and acknowledged to me that

the California Coastal Commission executed it.
Witness my hand and official seal

ol .

o SFFICIAL SEAL
..7“‘ ; PHLTOMN PHEGLEY
(/FE GAaTF) NOTARY PUBLIC - CALIFORNIA
‘{q;,msj SAN DEGO COUNTY
B>’ My Comm. Eapires Sopl. 3, 1989

PN
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LEGAL DESCRYPTIONS

PARCEL A:

THAT CERTAIN REAL PROPERTY IN PUEBLO LOT 1803 OF THE PUEBLO LANDS OF
SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFQRNIA, ACCORDING TO MAP
THEREOF NO. 1809 FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN
DIEGO COUNTY, NOVEMBER 13, 1924, BEING A PORTION OF THE UNNUMBERED
TRACT LYING BETWEEN THE NORTHERLY LINE OF SAN FERNANDO PLACE AND THE
SOUTHERLY LINE OF VENTURA PLACE, AS SHOWN ON SAID MAP, DESCRIBED IN
AS FOLLOWS:

BEGINNING AT A POINT IN THE WEST LINE OF WEST DRIVE OF MISSION
BOULEVARD, AS '~ DESCRIBEP IN DEED FROM MISSION BEACH COMPANY TO THE
CITY OF CAN DYEGC RECORDED HARCHE 6. 1924 IN BGOK 999, PAGE 64 OF
DEEDS, FILED 1IN SAID COUNTY RECORDER'S OFFICE, WHICH POINT BEARS
SOUTH 23°40'05" EAST A DISTANCE OF 852.23 FEET FROM THE SOUTHWEST
CORNER OF BLOCK 96 OF MISSION BERCH AS SHOWN ON SAID MAP NO. 1809,
SAID POINT ALSO BEING THE INTERSECTION OF THE NORTH LINE OF PRADO
WITH SAID WEST LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE
SOUTHERLY 10.00 FEET, MORE OR LESS, TO A POINT ON THE WEST LINE OF
SAID WEST DRIVE OF MISSION BOULEVARD; THENCE SOUTH 89°12'00" WEST,
406.00 FEET, MORE OR LESS, T0 THE EASTERLY LINE OF THE BOARDWALK
WHICH LIES 24 FEET EAST OF THE SEAWALL; THENCE NORTHERLY ALONG THE
EASTERLY LINE OF SAXD BOARDWALK A DISTANCE OF 550.00 FEET, MORE OR
LESS; THENCE LEAVING THE EASTERLY LINE OF SAID BOARDWALK
PERPENDICULRR AND EASTERLY 75.00 FEET, MORE OR LESS? THENCE
PERPENDICULAR AND NORTHERLY 53.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND EASTERLY 20.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY 45.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND WESTERLY 20.00 FEET, MORE OR LESS; THENCE
PERPENDICULAR AND NORTHERLY T0 THE SOUTHERLY LINE OF VENTURR PLACE:
THENCE NORTH 89°*12'00" EAST ALONG THE SOUTHERLY LINE OF VENTURA PLACE
TO THE INTERSECTION OF SAID COURSE WITH THE WEST LINE OF WEST DRIVE
QF MISSTON BOULEVARD, RBOVE REFERENCED: THENCE SOUTHERLY ALONG SAID
WEST LINE OF WEST DRIVE OF MISSION BOULEVARD TO THE POINT OF
BEGINNING.

EXCEPTING THEREFROM ANY PORTION LYING EASTERLY OF THE WEST LINE OF
MISSION BOULEVARD AS SAID BOULEVARD IS DESCRIBED IN DEED FROM MISSION
BEACH COMPANY TO THE CITY OF SAN DIEGO RECORDED SEPTEMBER 13, 1940 IN
AOOK 1077, PAGE  11A  OF OFFTCTAT, RECORNDS AS NAMED AND DEDICRTED RY
RESOLUTION NO. 72228 OF THE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADOPTED SEPTEMBER 10, 1940.

ALSO EXCEPTING THEREFROM ANY PORTION, IF ANY LYING BELOW THE MEAN

HIGH TIDE OF THE PACIFIC OCEAN.
-1-
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. . 1368 .

ALSO EXCEPTING THE FOLLOWING DESCRIBED PROPERTY:

BEGINNING AT THE SOUTHEASTERLY CORNER OF THAT CERTAIN PARCEL OF LAND
DESCRIBED AS PARCEL 2 IN THE DEED FROM THE MISSION BEACH COMPANY TO
THE SAN DIEGO ELECTRIC RAILWAY COMPANY, DATED FEBRUARY 14, 1942, B&AND
RECORDED FEBRUARY 20, 1942 IN BOOK 1301, PAGE 478 OF OFFICIAL RECORDS
IN TEE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY; THENCE
ALONG THE WESTERLY LINE OF MISSION BOULEVARD NORTH 02¢48'00" WEST,
29.67 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE
TO THE WEST RAND HAS A RADIUS OF 1980.00 FEET; THENCE TANGENT TO SAID
LAST DESCRIBED COURSE ALONG THE ARC OF SAID CURVE THROUGH AN ANGLE
OF 06°30'00" A DISTANCE OF 224.62 FEET TO THE END OF SAID CURVE;
THENCE CONTINUING ALONG SAID WESTERLY LINE OF MISSION BOULEVARD AND
TANGENT TO SAID LAST CURVE, NORTH 9°1B8'C0" WEST 88.82, FEET; TO THE
TRUE POINT OF BEGINNING: THENCE NORTH £9°* 45°' 80" WEST, -12.75% FEET;
TTHENCE SOUTH 14°*05'00" WEST, 66.25 FEET; THENCE SOUTH 32°*45'00" WEST
6.47 FEET TO THE BEGINNING OF A CURVE TO THE LEFT WHICH IS CONCAVE TO
THE SOUTHEAST AND HAS A RADYUS OF 360.00 FEET, MORE OR LESS; THENCE
TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC OF SAID CURVE
THROUGH AN ANCLE OF 33°33'00" A DISTANCE OF 210.80 FEET, MORE OR
LESS, TO THE END OF SAIP CURVE; THENCE SOUTH 00°48'00" EAST, 178.45
FEET: THENCE SOUTH 89°12'00" WEST, 92.50 FEET; THENCE NORTH 00°48'00'
WEST, 235.00 FEET; THENCE SOUTH 89°12'00"WEST, 8.00 FEET; THENCE
NORTH O00*48'00" WEST, 40.00 FEET; THENCE NORTH 44°12'00"™ EARST, 94.75
FEET: THENCE NORTH 00°48'00" WEST, 25.00 FEET; THENCE NORTH 89°12'00"
EAST, 8.00 FEET; THENCE NORTH 00°48'00" WEST, 117.00 FEET; THENCE
NORTH 89°12'00" EAST, 48.00 FEET; THENCE NORTH 00°*4B8'00" WEST, 23.00
FEET; THENCE NORTH 69°00°'00" WEST, 56.54 FEET TO THE SOUTHERLY LINE
OF VENTURA PLACE: THENCE ALOKG SAID SOUTHERLY LINE NORTH B9°12'00"
EAST, 105.00 FEET TO THE INTERSECTION OF SAID COURSE WITH THE WEST
LINE OF WEST DRIVE OF MISSION BOULEVARD; THENCE SOUTH 11°00'00" EAST,
40.00 FEET TO THE TRUE POINT OF BEGINNING.

PARCEL B:

THAT PORTION OF PUEBLO LOT 1803 OF THE PUEBLO LANDS OF SAN DIEGCQ, IN
THE CITY OF SAN DIEGQ, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
ACCORDING T0 THE MAP THEPRECF MADE BY JAMZS PASCOE, A TO0ZY OF WHICH
MAP IS FILED AS MISCELLANEOUS MAP NO. 36 IN THE OFFICE OF THE COUNTY
RECORDED IN SAID SAN DIEGO COUNTY CALIFORNIA, SAID PORTION OF PUEBLO
LOT 1803 BEING SHOWN ON SHEETS 3 AND 4 OF MAP NO. 1809 OF MISSION
BEACH OR FILE IN . Uk OFFICE OF SAID COUNTY RECORDER, NORE
PRRTICULARLY DESCRIBED RS FOLLOWS:

-2-
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.BQULEVARD, A PORTION OF WHL WAS VACATED AND CLOSED TO PUBLIC»QIBY
E

BFGINNING AT THE INTERSECTION OF THE NOURTHERLY LINE UF THE SUBWAI AL -

PRADO STREET WITH THE WESTERLY LINE OF WEST DRIVE OF MISSION

RESOLUTION NO. 76888 OF COUNTY OF THE CITY OF SAN DIEGO ED
MAY 12, 1942, SAID POINT? OF ECINNING BEARS SOUTH 23°40'05" A
DISTANCE OF 852.23 FEET FROM THEE SOUTHWESTERLY CORNER OF BLOCK 96 OF
SAID MISSION BEACH; THENCE NORTH 87°12'00" EAST 16.83 FEET TO A POINT
ON THE EAST LINE OF SAID WEST DRIVE OF MISSION BOULEVARD; THENCE
NORTH 02°48'00" WEST ALONG SAXD EAST LINE 40.25 FEET TO A POINT OF
THE SOUTHERLY LINE OF THAT PARCEL OF LAND DESCRIBED IN FINAL ORDER OF
CONDEMNATION TO THE CITY OF SAN DIEGO, A CERTIFIED COPY OF WHICH WAS
RECORDED OCTOBER 15, 1947 IN BOOK 2522, PAGE 40 OF OFFICIAL RECORDS;
THENCE NORTH 87°12'00" EAST ALONG SAID SOUTHERLY LINE, BEING ALSO THE
NORTHERLY LINE OF THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2
IN THE DEED FROM THE MISSION BEACH COMPANY, TO THE STATE OF
CALIFORNIA, DATED JULY 5, 1934, AND RECORDED SEPTEMBER 27, 1934 IN
BOOK 323, PACE 340 OF OFFICIAL RECORDS, IN THE OFFICE OF SBAXD COUNTY
RECORDER, A DISTANCE OF 90.56 FEET (RECORD $2.56 FEET) TO THE
WESTERLY LINE OF THAT CERTAIN PARCEL OF LAND IN SAID PUEBLO LOT 1803
DESCRIBED 1IN THE DEED OF THE MISSION BEACH COMPANY, TO THE CITY OF
SAN DIEGO: DATED SEPTEMBER 5, 1940 AND. RECORDED SEPTEMBER 13, 1940 IR
BOOK 1077, PAGE 116 OF OFFICIAL RECORDS, IN THE OFFICE CF SAID COUNTY
RECORDER, SAID WESTERLY LINE BEING THE WESTERLY LINE OF MISSION
BOULEVARD AS DEDICATED AND NARMED BY RESOLUTION NO. 72228 OF THE
COUNCIL OF SAXD CITY ADOPTED SEPTEMBER 10, 1940; THENCE NORTH

02°48'00" WEST ALONG SAID WESTERLY LINE OF MISBION BQULEVARD A

DISTANCE OF 282.82 FEET. MORE OR LESS, TO THE SOUTHEASTERLY CORNER OF
THAT CERTAIN PARCEL OF LAND DESCRIBED AS PARCEL 2 IN THE DEED FROM
THE MISSION BEACH COMPANY, TO THE SAN DIEGO ELECTRIC RAILWAY COMPANY,
DATED FEBRUARY 14, 1942, AND RECORDED FEBRUARY 20, 1942 IN BOOK 1301,
PAGE 478 OF OFFICIAIL RECORDS, IN THE OFFICE OF SAID COUNTY RECORDER;
THENCE CONTINUING ALONG THE WESTERLY LINE OF SAID MISSION BOULEVARD
NORTH 02°48'00" WEST, 29.67 FEET TO THE BEGINNING OF A CURVE TO THE
LEFT WHICH IS CONCAVE TO THE WEST AND HAS A RADIUS OF 1980.00 FEET;
THENCE TANGENT TO SAID LAST DESCRIBED COURSE ALONG THE ARC OF SAID
CURVE THROUGH AN ANGLE OF 06°30'00" A DXSTANCE OF 224.62 FEET TO THE
END OF SAID CURVE; THENCE CONTINUING ALONG SAYD WESTERLY LINE OF
MISSION BOULEVARD AND TANGENT TO SAID LAST CURVE, NORTH 0g9°18'00"
WEST, 74.68 FEET TO R POINT; SAID POINT BEIRG THE INTERSECTION OF
SAID COURSE WITH THE WESTERLY LINE OF WEST DRIVE OF MISSION BOULEVARD
AS DESCRIBED IN DEED FROM MISSION BEACH COMPANY TO THE CITY OF SaN
DIEGC RECORDED, MARCH 6, 1924 IN BOOK 999, PAGE 64, OF DEEDS FILED IN

" SAID COUNTY RECORDER'S OFFICE, AND THE BEGINNING OF B CURVE CONCAVE

TO THE NORTHWEST WITH A RADIUS OF 158.92 FEET, THE TANGENT TO SAID
CURVE BEARS SOUTH 08°36'00" WEST FROM SAID POINT; THENCE
SOUTHWESTERLY ALONG SAID WESTERLY LINE OF SAID WEST DRIVE OF MISSIOR
BOULEVARD, ALONG THE ARC OF SAID CURVE, THROUGH AN ANGLE OF
22*55'35", A DISTANCE OF 63.59 FEET TO THE BEGINNING OF A REVERSE
CURVE %G WHE LEFI HAVING A RADIUS OF 340.41 FECT BAND WMICH IS CONCAVE
TO THE SOUTHEAST:; THENCE CONTINUING ALONG SAID WESTERLY LINE OF WEST
DRIVE, ALONG THE ARC OF SAID CURVE THROUGH AN ANGLE OF 34°19'35" &
DISTANCE OF 208.74 FEET; THENCE TANGENT TO SAID CURVE AND CONTINUING
ALONG THE WESTERLY LINE OF WEST DRIVE OF MISSION BOULEVARD SOUTH
02°48'00™ EAST A DISTANCE OF 73.33 FEET TO THE SOUTHWESTERLY CORNER
OF SAID PARCEL 2 PARCEL OF LAND DESCRIBED IN  DEED T0 SAN DIEGO
ELECTRIC RAILWAY COMPANY RECORDED FEBRUARY 20, 1942 IN BOOK 1301,
PAGE 478 OF OFFICXAL RECORDS, ABOVE REFERENCED AND THE NORTHWESTERLY
CORNER OF THE PARCEL OF LAND DESCRIBEP IN FINAL QRDER OF CONDEMNATION
RECORDED OCTOBER 15, 1947 IN BCOK 2522, PAGE 40, OF OFFICIAL RECORDS,
HERETOFORE REFERRED TO; THENCE SOUTH 02°48'00" FEAST ALONG SAID
WESTERLY LINE OF WEST DRIVE TO THE POINT OF BEGINNING.
-3~
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PARCEL C:

THAT CERTAIN REAL PROPERTY IN PUEBLO' LOT 1803 OF THE PUEBLO LANDS OF
SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 1809
FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO COUNTY,
NOVEMBER 13, 1924, BEING A PORTION OF THE UNNUMBERED TRACT LYING
BETWEEN THE NORTHERLY LIRE OF SAN FERNANDO PLACE AND THE SOUTHERLY
LINE OF VENTURA PLACE, AS SHOWN ON SAID MAP, DESCRIBED AS FOLLOWS:

ALL THAT PROPERTY SOUTH OF PARCELS A AND B DESCRIBED REBOVE LYING )

NORTHERLY OF THE FOLLOWING DESCRIBED LINE:

BEGINNING AT A POINT OF THE WESTERLY RIGHT-OF-WAY OF MISSION
BOULEVARD AS DESCRIBEP 1IN DEED RECORDED SEPTEMBER 13, 1940 IN BQOK
1077, PAGE 116 OF OFFICIAL RECORDS AND AS NAMED AND DEDICATED BY
RESOLUTION NO. 72228 OF THE CITY COUNCIL OF THE CITY OF SAN DIEGO AND
ADOPTED SEPTEMBER 10, 1940, SAID POINT LYINC 764 FEET, MORE OR LESS.,
SOUTH OF AND PARBLLEL T0 THE SOUTHERLY LINE OF VENTURA PLACE; THENCE
SOUTH 89*12'00" WEST TO THE EASTERLY LINE OF THE BOARDWALK.

-4
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OPTION AGREEMENT

THIS OPTION AGREEMENT is entered into on JUN23 1386 by and between

TKE CITY OF SAN DIEGQ, a municipal corporatioen, as Optionor (°City"), and
BELMONT PARK ASSOCIATES, a California limited partnership {"Optionee”),

with reference to the following facts:

RECITALS

A. City is the owner of real property (the "Premises”) located in the
City of San Diego, County of San Diego, California, more parti-
cularly described in Exhibit “A" attached hereto and made a part
hereof; and

8. Optionee desires to obtain an option granting the exclusive right
to lease the premises for construction, operation and maintanance
of a park/visitor-oriented commercial land recreational center.

C. City is willing to enter into an Option Agreement to lease said
real property for said purposes and uses.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:
1. GRANT OF QOPTIOH

City hereby grants to Optionee the exclusive option to lease the
premises on the terms and conditions set forth in the lease which
is attached hereto as Exhibit "B" and incorporated herein by
reference. During the option periad, City agrees that it will not
grant any other right or options to lease said premises to any
other pariy.

With the granting of this option, City grants Optionee the right,
through jts agents, representatives, contractors or employees, to
enter said premises for the purposes of site evaluation, planning,
design or any other purpose related to the project. Optionee
agrees to provide City with copies of all site evaluation {nformz-
tion, e.g., soil tests, surveys, etc., at no cost t0 City.
Optionee shall, however, have no vested er possessory interest in
said premises during the option period and City retains the right
to use and enjoy fts possession thereof during the period this
Option Agreement is in effect, City agrees not to make any sub-
stantial change in the physical condition of the Premises during

this option period.
Q — 266064
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TERM OF OPTION

The term of this option shall be efghteen (18) months and shall

commence on the first day of the first calendar month following the
execution of this Option Agreement by the City and the Optionee.
Timely exercise of the option within the 18-month-option period

shall be an express condition of this Option Agreement.
CONSIDERATION
The purchase price for the option granted herein shall be $25,000.

Payment shall be due as defined in Section II above. Optionee
agrees that payments made shall be retained as consideration for

_ the grenting of this Option Agreement and are nonrefundable,

whether or not Optionee exercises the cption.

EXPRESS COHDITIONS

Optionee agrees that the following requirements are express condi-
tions of this Opticn Agreement and that the cption may not be
exercised until said conditions have been performed:

a. Optionee shall submit to City three (3) coples of a precise
plan of development (Development Plan) as required by Section
6.12 of the lease {Exhibit "B"). The Development Plan must
conform with the schematic plans which were approved by
various City committees and boards and the Planning
Commission, and must satisfy requirements of the City's
approved Environmental Impact Report and the State of
california's Coastal Permit. Approval of said Development
Plan by City shall not waive or be construed to waive any
federal, state, county or municipal law, code, ordinance or
regulation having any jurisdiction over the development of
sald Premises and the construction of any improvement thereof.
Optionee shall secure compliance with all such laws, codes,
ordinances and regulations at its sole expense, inciuding but
not 1imited to the payment of all fees, charges and assess-
ments, if any, necessary to develop the Premises in accordance
with said Development Plan. A11 uses shown on the Development
Plan shall be park/visitor-oriented commercial and
recrcational.

b. Optionee shall submit to City compiete architectural, land-
scape, and engineering working drawings and complete specifi-
cations for the development of said Premises. Architectural
drawings shall be revised from the Development Plan to more
closely replicate the original architecture of the existing
plunge and roller rink. Important existing architectural
features of the Plunge Building shall be incorporated i{n the
construction of the new project where feasible. The Plans
shall provide for castings or models to be made of significant
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features .h cannot be removed, and replicas mam’lured
from such castings or models shall be integrated inl0 the new
buildings. The Planning Department shall review and approve
elevation drawings to insure that adequate consideration has
been given to preservation or replication of existing features
and reasonable efforts have been made to replicate elements of
the original architccture,

Optionee, at its sole expense, shall obtain all permits and
permissions necessary for construction to commence, including

but not limited to the City of San Diego's Building Permit and’

the State of California's Coastal Permit. However, if
Optionee has completed all other cenditions of this Option
Agreement and has submitted complete applications for said
permits and permissions at least six (6) weeks prior to the
expiration date of this Option Agreement or any extension
thereof, the time period for exercising this option shall be
extended at no additional cost to:the Optionee until such
permits and permissions have been granted:. This extension
will be granted only if the above conditicns are met and shall
not apply to any time period when the Optionee. is making
required corrections or revisions to-the submitted
applications, - .

. \
Optionee shall submit evidence, which 15 reasonably satisfac-
tory to the City Manager, of Optionee's ability to finance the
cost of construction of the improvements as proposed in said
Development Plan.

Optionee shall file with City a Construction Bond as required
in Section 6.06 of the lease (Exhfbit "B").

The existing bus stop facilities on Mission Boulevard just
north of West Mission Bay Drive/Ventura Place and on West
Mission Bay Drive just east of HWission Boulevard will be
upgraded in conformance with the standard of the Metropolitan
Transit Development Board.

i

The architectural style of the development will be compatible
with that of the Spanish Colenial Revival theme of the
existing plunge and roller rink buildings. The existing
plunge and roller rink buildings will be professional photo-
graphed and sketched to architecturally document these
structures. This documentation, along with a historic survey
report, shall be submitted to the Planning Depariment for
review and approval.

The important existing architectural features of the plunge
building will be preserved and used in the reconstruction
where feasible. Castings or models will be made of those
features which cannot be removed, and replicas manufactured
from these castings will be integrated intoc the new buildings.
Signage documenting the historical significance of the site,
such as an interpretive kiosk, will be incorporated into the
project.

EXHIBIT B
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VI.

VII.

VIIIL.

w

h. EIR Ko. 85 3 does not permit validated pﬁrk ng. D
Optionee s to fmplement validated parking on th st

parking lot'Uf said Premises, Optionee may prepare an nd-
ment to the EIR, proposing such validation and any proposed
mitigation measures for City Council review and approval or
disapproval.

Notwithstanding the above requirements, if Optionee wishes to exer-
cise this gption and has completed items 3, 4 and h above to the
satisfaction of the City Mamager, City shail honor Optionee's
request to exercise the option and shall execute a lease as stipu-
lated in Section X of this Option Agreement within ten (10) days
after receipt of such request. In the event-of such early exercise
of the option, Optionee shall submit to City all architectural,
landscape and engineering working drawings and specifications as
have been completed at the date of exercise of this option and the
requirements specified in items b, ¢ and e shall subsequently be
completed during the construction period of the lease.

. TRANSFER OR_ASSTGNMENT

Optionee has the right to assign its rights under this Agreement to
a partnership or corporation in which the existing general partmers
of Optionee own 50 percent of the partnership interests or the
outstanding stock, provided that City is notified in writing of
such assignment. Any other attempted transfer or assignment of
this Option Agreement or any rights or duties thereunder, whether
by operation of law or otherwise, shall be void and no rights
conferred thereby, and further, any such attempt or any change in
form or ratio of ownership of Optionee (whether Optianee, is a cor-
poration, partnership, or other form of business entity) without
the prior written consent of City, which consent shall not be
unreasonzbly withheld, shall be void and shall absolutely and con-
clusively terminate Optionee's rights hereunder without refund or
diminution of the purchase price hereof. The personal qualifi-
cations of the persoa or persons controlling Optionee are part of
the consideration for granting this option and such person or per-
sons shall maintain active control and supervision of performance
of this Option Agreement. ’

TIME

Time is of the essence in the performance of the parties’ obliga-
tions hereunder.

AS IS CONDITIONS

Except as provided in the Lease Agreement, Optionee understands and
agrees that the optioned premises will be leased {n an "as-is"
condition with no improvements, grading, fill, dredging or reloca-
tion of utility lines to be performed by City.

HOLD HARMLESS AND INDEMHITY

Optionee agrees to assume the defense of, indemnify, defend and
hold City harmless from any liens, claims, suits or judgments for
1abor and material performed or furnished at the instance of
Optionee in connection with any activities permitted by aor
necessary to carry out the requirements of this option. Optionee

EXHIBIT B
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further agrees to fndemnify, defend and hold City harmiess from
claims, sufts, 1iabilities or penalties resviting from injury to
person or property vesulting from such permitted and/or required
actions. Provided, however, that this provision shall not apply to
any injury, death or property damage caused by the negligent acts
or omissions of City, its officers, employees, or authorized
agents.

PUBLIC LIABILITY THSURANCE

Optionee, at fts scle cost, shall procure and mafntain during the

term of this Option Agreement, including ary extensions thereof, a .

policy of comprehensive broad form public 11ability insurance which
insures City and Optionee against claims and 1iability for personal
injury, death, or property damage arising directly or indirectly
from the use or cccupancy of the Premises by Optionee or its
agents. Such fnsurance shall provide coverage with a combined
single 1{mit 1{ability of not less than $2 million and shall name
City as an additional insured.

EXERCISE OF OPTION

This option may be exercised by Opticnee at any time prior to expi-
ration of the option term provided that Optionee has performed to
the reasonable satisfaction of the City Manager, the requirements
set forth in Section IV of this option. Optionee shall exercise
this option by giving City written notice of its election to do so,
accompanied by the written lease agreement (Exhibit "B")} executed
by Optionee in triplicate. Upon the performance of the. conditions
herein contained to the reasonable satisfaction of the City
Manager, and the exercise by Optionee of this option in the manner
provided hereinabove, City Manager shall forthwith, without need
for further authorization of the City Council of City, execute for
and on behalf of City that Lease Agreement in the form of said
attached Exhibit "BY, together with a Memorandum of Lease referred
to therein. .

City's failure to execute the lease prior to the expiration of the
term of this option shall not invalidate the lease agreement, nor
nullify Optionee's timely notice of its election to exercise this
option, Determination of satisfactory performance of any and &ll
of the conditions of this option and all approvals and consents
required by City for Opticnee's timely performance hereunder shall
vest with the City Manager and such determination of satisfaction
and such approvals and consents shall not be unreasonably withheld.

CORDITION OF TITLE

City hereby represents and covenants that if Optionee chooses to
exercise the option granted herein, City has the full right, pover,
authority and legal capacity to convey the leasehold interest
provided for by the lease, subject to all conditions of title as

EXHIBIT B
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To Optionee: Belmnt Park Associates

. * 1376 .

set forth in Exhibit "C" attached hereto. From the date hereof
untfl expiration of the option period, fncluding any extension
thereof, City shall not assign, mortgage, hypothecate, encumber,
lease or otherwise permit the transfer of all or part of iis
interest §n the Property without Optionee’s prior written consent.

TERKINATION OF OPTION AGREEMENT

At any time prior to exercise of the option and prior to expiration
of the option term, Optionee shall have the right to terminate this
Option Agreement by written notice to City. If Optionee fails to
fulfi1l andfor comply with any of the above conditions to the
reasonable satisfaction of City within the time 1imits provided, or
in the event Optionee fails to exercise this option as provided in
this Agreement, this option shall terminate upon ten days' written
notice by City to Optionee without refund or diminution of the
purchase price hereof,

In the event of a termination of the Option Agreement, as provided
in this Section XI1I, neither party shall have any further rights
or oblfgations hereunder.

ROTICES

Any notice to be given hereunder, including, without limitation,
the option notice specified in Section XI shall be {n writing and
shall be served either personally or by registered or certified
mail, postage prepaid, return receipt requested, addressed as
follows: :

To City: ity Manager
Attenticn Property Director
City Administration Buflding, M.5. 9B
202 "C° Street
San Diego, CA 92101-4156

3838 Camino del Rio North, Suite 301
San Oiego, CA 92108

with a copy to:

MacHutchin Development

7458 La Joilla Boulevard

La Jolla, CA 92037

Paul Thoryk

1157 Columbia Street

San Diego, CA 92101

Either party may designate a different address by giving written
notice as set forth in this Sectfon XIII.
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EXHIBITS

A1l exhibits referred to herein are attached hereto and by
reference made a part of this Option Agreement.

ENTIRE_AGREEMENT

This Option Agreement, together with all exhibits hereto, is the
entire agreement between the parties with respect to the subject
matter hereof, and all prior or contemporaneous agreements, under-
standings, representations, statements or premises, oral or
written, are superseded.

MODIFICATION, WAIVER

fio modification, walver, amendment, discharge or change of this
Option Agreement shall be valid unless the same is in writing and
signed by both parties. Any modiffcation or amendment to this
Option Agreement shall require City Counctl approval except that
non-substantive modifications may be approved by the City Manager.

SURVIVAL OF REPRESENTATIONS AND WARRANTIES

The representations and warranties contained herein shall survive
execution and delivery of this Option Agreement and shall survive
exercise of the aption and delivery of possession of the property
to Optionee under the terms of the Lease.

SEVERABILITY

1f any term or provision of this Option Agreement shall, to any
extent, be determined by a court of competent jurisdiction to be
fnvalid, void or otherwise unenforceable, the remainder of this
Option Agreement shall not be affected thereby, and each term and
provision shall be valid and enforcesble to the fullest extent
permitted by law.

HEADINGS

The section and paragraph headings used in this agreement are
inserted for convenience of reference only and are not intended to
define, Vimit or affect the interpretation or constructfon of any
term or provision hereof.

GENDER, KUMBER

As used herefn, the singular shall fnclude the plural and the
masculine shall include the feminine, wherever the context so
requires.

EXHIBIT B
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GOVERNING LAW

This Option Agreement shall be governed, construed and enfarced in
accordance with the laws of the State of California.

ROLLER COASTER LEASE

In the event that during the term of this Option Agreement in the
event of termination of the lease for the adjacent roller coaster
property with the Save The Coaster Committee, Optionee shall be
provided with the right of first refusal as set forth in Paragraph
7.14 of the said Exhibit B Lease.

WARRANTY

City warrants and represents that 1t has the authority to enter
into this Option Agreement and the Lease Agreement attached hereto.
City will defend and hold Dptionee/Lessee harmiess against any
clafms regarding City's authority to enter into such agreements and
the rights granted Optionee/Lessee thereunder. Notwithstanding the
foregoing, nothing hereunder shall be construed as a guaranty by
the City that any use s permissible on the Premises unless such
use has been approved by the City in each specific instance as a

park/visitor-oriented commercial and/or recreational use. The City.

Manager shall review any request for approval of use within ten
{10) business days after receipt.

FORCE MAJEURE

Any prevention or delay resuiting from acts of God, governmental
restrictions, regulatfons, or controls, enemy or hostile governmen-
ta) action, c¢ivil commotion, legal action against Optionee and/or
the C{ty with respect to the project contemplated under this Option
Agreement, or other causes beyond the control of Optionee, shall
excuse the perfurmance by Optionee for a period equal to that
resulting from such prevention or delay. This Option Agreement
shall be extended for the period of delay or prevention but, in any
case, not beyond a pericd of five (5) years.
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IN WITNESS WHEREQF, this
through its City Manag
authorizing such execu

authorized officers.

JUN 23 1986

OPTION AGREEMENT:{s executed by CATY
and pursuant to Resolution

er under
tion and by OPTIONEE acting by and through 1ts

Date

Date 5'://91/'2 =
Da%e > /;C{'/Jé

we 5111 /80
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OPTIONOR:

THE CITY OF SAN DIEGO, a municipal
corporatfon -~ -. -

v e g
PR

By M

ABSIBT,
ASSISTANT TO THE CITY MANAGER

OPTIONEE:

BELKONT PARK ASSOCIATES, .

a California limited partnership,
General Partner

Phase One Development, Inc.,
Geperal Partner

B

y : :
Tteven L. Davis, President

MacHutchin Deve'lopment; General Partner

Graham Mactutchin, President

pau) Thoryk, Inc., General Partner

-
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AFPROVED AS TO FORM AND LEGALITY THIS '3 day of CM%Md , 1986,

via

JOHR W. WITT, City Attorney
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. STATE OF CAUFCONIA—THE RESOURCES AQENCY GEOROE DEUXMEAAN, Ceoverner

CALUIFORNIA COASTAL COMMISSION

310y

Fdt
tnd e ok kB s a

i

SAN DIEGG COAST DISTRICT ;
1337 CAMNG DEL IO SOUTH, SUITE 123 i :
SAN DIIQO, CA 91108-3520 i F
(819) 2979740 : z
10: Commissioners and DATE: November 10, 1986 - l'l'l
Interested Persons 10
FROM: Staff FILE NO: 6-B6-396 3 R
i
:.:,
SUBJECT: Changes to the Revised Conditions and Findings for g
Coastal Oevelopment Permit #6-86-396 b

TR

09310 NVS ‘St

Staff recommends the Revised Conditions and Findings for the Belmont Park
Assoclates project, dated October 22, 1986, be revised to reflect several
minor corrections and points of ¢larification. The staff report, through the -
Parking Provisions portion of Finding #3, follows, with the corrections
symmarized below,

IR = IR

Page 1 - (face page of staff report) corrections in description;

i
3
i
1R

Pages 2 and 3 - corrections to first paragraph of Special Condition #2;

Page 3 - corrections to second paragraph of Special Condition #3;

s
(3
-
bl
b
L
i P
L
s
4
X

Pages 7 and 8 - corrections to fourth paragraph of the Parking
Provisions portion of Finding #3.

A1l remaining portions of the October 22, 1986 staff report are unchanged.

(2056A)

b b et aas
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STATE Of CALFORMNIA—THE RESOURCES AGENCY GIORGE OIUKMEHAN, Gowernor
CAIFORNA CONTAL COMNSSON g, 1
1329 CAMING DEL RO SOUTH, SUTE 125 Sstaff Report: October 22, 1986

SAH QIEG0, CA 021082330
81 978240

Application
Applicant:

Description:

Site:

Hearing Date: November 12-14, 198d

REVISED CONDITIONS AND _FINDINGS

No.: 6-86-396
Belmont Park Associates Agent: Graham MacHutchin

pemotition of roller rink building and annexes to Hission Beach
Plunge, reconstruction of indoor swimming pool room,
construction of an approximately 12,000 sq.ft. annex buiiding
housing locker rooms, showers, mechanical equipment, athletic
fac{lities, and a community meeting room, and construction of
seven (7) new commercial retail buildings, totalling 70,000
sq.ft. of fleor area, restaurants, food and beverage concessions
and retail shops. Also, renovation of existing restroom and
14feguard facilities and construction of additional public .
restrooms and poltice shore patrol room, and construction of
associated parking and landscaping improvements. Offsite
improvements include construction of a pedestrian overpass over
Hission Boulevard, resealing and restriping the Bonita Cove
parking lots, and upgrading existing bus stops on Mission
goulevard and West Hission 8ay Drive.

Lot Area 322,344 sq. ft.

Bujiding Coverage 94,600 sq. ft. (29X)

Pavement Coverage 102,300 sq. ft. (32%)

Landscape Coverage 125,444 sq. ft. (39%)

Parking Spaces 566 {200 off-site within Bonita Cove)
Zoning Comercial

Plan Designation Public Park

. Ht abv fin grade 45 feet (existing); 30 feet (new)

Northern portion of Mission Beach Park, southwest corner of
Mission Boulevard and Yentura Place, Hission Beach, San Diego,
San Dtego County.

Date of Commissinn Actinan:  Septemher 10, 1986

Commissioners Yoting "Yes:® Contreras, Glickfeld, King, MacElvaine, Malcolm,

McInnis, #cHurray, Harren, Wright, Wornum

Ccommissioners Voting *No:* None

substantive File Documents: Certified Mission Beach Precise Plan and Mission

Seach Planned District Ordinance
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Ctity Counc4) Resolutions 266131, 265132 and
266133, certifying the EIR and adepting the
amendment and findings for the Hission Beach
Precise Plan & Local Coasta) Program Addendum

Environmental Impact Report (EQD §85-0753)

Staff Recommendation on City of San Diego/Mission
Beach Park General Development Plan Resubmittal

CCC File #56-82-543

City of San Diego Planaing Report Nos. B6-135,
086-236, and 86-369

Historical Site Board Report No. 86-240

Staff Report on City of San Diego resubmitted
Land Use Plans and implementing ordinances,
written March 8, 1984

FINDINGS:

1. Approval with Conditions.

The Commission hereby grants a permit for the proposed development,
subject to the conditions below, on the grounds that the development will be
in conformity with the provistons of Chapter 3 of the California Coastal Act
of 1976, will not prejudice the ability of the local government having
jurisdiction over the area to prepare a lLocal Coastal Program conforming te
the provisions of Chapter 3 of the Coastal Act, and will not hava any
significant adverse fmpacts on the environment within the meaning of the
California Environmental Quality Act.

1L. Standard Conditions.
See attached page.

I1I. Special Conditions.
The permit is subject to the following conditions:

1. Fina) Plans. Prior to transmittal of the coastal development permit,
the applicant shall submit final, detailed bullding plans for all on-site and
off-site improvements. Said plans shall be in substantial conformance with
the preliminary plans herein approved. The plans shall be submitted to,
raviewed and approved 4n writing by the Exscutive Director.

2. Parking Provisions, Prior to transmittal of the coastal development
permit, the applicant shail submit final plans for a1 proposed parking.
On-site parking must be maintained at the following ratios: 1 parking space
for every 200 sq.ft. (gross floor area) of restaurant use (this includes all
sit-down eating facilities regardless of size, plus any outdoor eating decks,
courts or patios), and 1 parking space for every 400 sq.ft. (gross floor area)
of a1l other commercial retail uses; the Plunge building, Building B (the
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Plunge annex housing the showers, lockers, mechanical equipment and meeting
room) and the interior areas exclusively used for utility hookups and metering
purposes for the commercial structures are excluded from parking
requirements. In addition to the parking required for all new uses, the 135
publfc beach parking spaces previously approved for this portion of Mission
Beach Park (ref. Coastal Development Permit #56-B2-543) shail be provided
across Mission Boulevard in the Bonita Cove parking area. The applicant shall
construct a pedestrian overpass across Mission Boulevard and restripe the
Bonita Cove parking area to provide such spaces.

Al proposed parking lots must conform to City of San Diego standards for sfze
of spaces, standard/compact mix, and configuration; the plans must ve
stamped/signed by the City of San Diego Traffic & Engineering Department prior
to submittatl for the review and approval in writing of the Executive

Director. Before any improvements te the Bonita Cove public parking lots
occur, the exact aumber and location of existing parking spaces and
landscapirg improvements within, and surrounding, those parking lots shall be
documented. Such documentation shall be submitted to the Executive Director
along with the proposed new plans.

A1l parking spaces shall be maintained free of charge and open to both beach
visitors and development patrons alike, on a first-come, first-serve basis.
Any medifications to this provision (fee parking, exclusive parking areas,
otc.) must receive prior review and appraval from the California Coastal
commission or its successor in interest. )

3. Traffic Mitigation. Prior to transmitta) of the coastal development
permit, the applicant shall submit documentation, in a form and content
acceptable to the Executive Director, agreeing to provide a minimum of $70,000
antually for the amelloration of traffic problems in the Mission Beach/Missicon
Bay community. Said documentation specifically allocating $70,000 to traffic
improvements in the Missicn Beach/Mission Bay community shall be submitted to,
raviewed and approved in writing by the Executive Oirector.

This money may be in the form of the $70,000 minimum annual rents paid by the
developer to the City of San Diego, provided that the City of San Diego
{lessor), and the California Coastal Comission (permitting agency), or its
successor in interest, shall enter into a memorandum of understanding to that
effect. Any rents in -excess of $70,000 may be allocated to either traffic or
landscaping lmprovements n the Mission Beach/Hission Ray community, as
previcusty agreed upon by the San Diego City Council.

4. Landscaping Plan. Prior to the transmittal of the coastal development‘

permit, the applicant shall submit a detailed landscape plan {ndicating tha
type, size, extent and location of all plant materials, the proposed
irrigation system, and other landscape features. Drought tolerant plant
materials shall be utilized to the maximum extent feasible. Emphasis shall be
placed on breaking up large parking areas and enhancing the boardwalk and
#Hission Boulevard frontages. Said plan shall be submitted to, reviewed by,
and approved in writing by the Executive Director.

N
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5. Sign Program. prior to the erection of any signs for the approved
development, the applicant shall submit a comprehensive sign program,
documenting that only one monunent sign, not to exceed 8 feet in height,
and/or facade signs are proposed. No tall or free-standing pole signs shall
be allowed. Said plans shall be subject to the review and written appraval of
the Executive Director.

6. State Lands Commission peview. Prior to the transmittal of the coastal
development permit, the appVicant shall obtain & written determinatien from

the State lands commission that:
a. No State lands are {nvolved in the development; or,

h. State lands are involvad in the development, and all permits
required by the S5tate Lands Commission have been obtained; or,

¢. State lsnds may be involved in the development, but pending a
£1nal determination, an agreement has been made with the State
Lands Commission for the project to proceed without prejudice to
that determination.

7. Applicant's Assumption of Risk. Prior to the transmittal of a coastal
development permit, the applicant as lessee shall execute and record an
agreement, in a form and content acceptable to the txecutive Oirector, which
shall provide: (a) that the applicant ynderstands that the site may be
subject to _extraordinary hazard from waves during storms, and the applicant
assumes the 1iability from such hazards; and (b) that the appiicant
unconditionally waives any claim of 11ability on the part of the Commission
and agrees to indemnify and hold harmless the Commission and 1ts advisors
relative to the Commission's approval of the project tor any damage due to
natural hazards. The document shall run with the land, binding all successors
and assigns, and shall be recorded free of prior liens and encumbrances which
the Executive Director determines may affect the interest being conveyed.

1v. Findings and peclarations.
The Commission finds and declares as follows:

1. Site and Plan Area History. Mission Beach Park was originally
developed tn 1225 by John D. Spreckels. Approximately 10 acres of the total

18.7 acre site was once the *geimont Amusement Park® site. Threa struciures
remain from that earlier development: the Plunge puiiding, the rolter rink
building, and the roiter coaster. Over the years the site has come into City
ownarship as four separate parcels; the parcel most pertinent to the subject
development is Parcel 1, granted to the City by the State park System in 1939,
after having been deeded to the $tate in 1934. That parcel is restricted to

park uses only.
in February, 1983, the Coastal Commission approved with suggested

mod{fications the resubmitted Mission Beach park General Development Plan.
That plan called for retention of the entire Plunge building and also
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addressed retention of the roller rink buflding. The swimming pool portion of
the Plunge building has remained operational throughout the years, but the
roller rink building is not in use at this time. The remainder of the site
(excluding the roller coaster which has heen leased to the Save the Coaster
Committee and is currently being restored) was designated for landscaping,
parking, restrooms, 1ifequard services, etc. The plan did allow for 1imited
commercial uses within the existing Plunge building.

On November 15, 1984, the Coastal Commission approved with suggested
modifications the resubmitted (for the third time) Misslon Beach Precise Plan
and Planned district Ordinance. The previous approval of the Mission Beach
Park General Development Plan was not altered {n that action. The Mission
Beach Precise Plan (Land Use Plan) has now been resubmitted; the only changes
deal with the Hission Beach Park site itself.

EX
b e

2. Project Description. The applicant, as lessee, proposes to demolish
portions of the existing Plunge building {all outer annexes) and the entire
roller rink building. Redevelopment will include renovation of the Plunge
poolroom {tself, and construction of eight (8) new buildings, with a total of
70,000 sq.ft. of retafl commercial floor space, Building No. B will house &
community meeting room, lockers and showars, and 1s proposed to be immediately
south of the main entrance to the- Plunge. The seven remaining new structures
will house a varfety of conmercial uses, inciuding restaurants, a farmer's
market, convenience food stores, fast food establishments, and retail
outlets. Although the plans are still very preliminary, it is expected that
approximately 25,000-30,000 sq.ft, of the proposed 70,000 sq.ft. of commercial
area will be restaurant space, both enclesed areas and outdoor diming.

s orh TS I T AT RAINA 4 r e 17w
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Because of the preliminary nature of the submitted plans, Special Condition #1
requires submittal of final buflding pians before the coastal development
permit can be transmitted to the applicant. Those plans must be in
substantial conformance with the plans approved herein. The applicant is
advised that the final plans and/or future revisions could require amendments
to this permit, or, in the case of radical changes, a new application and
Cormission review.

em
|
|
=
Bt 5y
1689
(=
gé,
2
1=
| ]

There will be 366 parking spaces on-site and landscaping throughout the
development. The restroom and lifeguard buiidings already existing will be
refurbisned to match the Spanish motil of the new gevelopment, and new pubife
restrooms and facilities for use by the Shore Patrol are included in the
proposal.

in addition, the applicant proposes several off-site improvements. First
among these is construction of a pedestrian overpass crossing Mission
Boulevard; this {s proposed about one block south of the intersection of -,.
Mission Blvd. and Ventura Place. Also, the public parking areas at Bonita
Cove (east of the subject site across Mission Bivd.) will be restriped to gain
approximately 200 additional spaces. Improvements will be made to the
axisting bus stops on Hission Blvd. and West Mission Say Drive,
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3. Parking/Public Access/Traffic circulation. The following Coastal Act
b1ic access to the shoreline:

policies address the issue of pu

Section 30212.

(a) PubNl
the shore

c access from the nearast public roadway to
t4ne and along the coast shall be provided in new

development projects
with public safety,
tection of fragile ¢
ex{sts nearby, or,

Section 30252.

except where:

(1) 1t 1s inconsistent

military security needs, or the pro-
ocastal resources, (2) adequate access
(3) agriculture would be adversely affected.

The 1ocation and amount of new development shou

1d maintain

and enhance public access to the coast by (1) facilitating

the provi
comercia

sfon or extension of transit service, {2) providing
1 facilities within or adjoining residential de-

velopment or in

other areas that will minimize the use of

coastal acecess roads, (3) pro

viding nosautomobile circulation

Presrs

within the development, (4) providing adequate parking
facilities or providing substitute means of serving the
development with public transportation....

Section 30604{c).

(c) Every coastal development permit issued for any develop-
ment between the nearest public road and the ses or the
shoreline of any body of water located within the coastal zone
<hall include a specific finding that such development is in
conformity with the public access and public recreation
policies of Chapter 3 (commencing with Sectfion 30200).

Mission Beach is one of the most heavily used public beach areas in San Diego
County. The comaynity includes a large percentage of beach cottages, and many
community residents are short-term vacationers. Besides the permanent and
temporary residents, many of whom come from out of stata, the area is also a
popular day-use destination point for San Diege County residents. Because
people come from both withia and without the community, and much of the lecal
population is somewhat transient, ail forms of access {pedasirian, urivate
auto and public transit) must be considered in this project.

Pedestrian Access:

The subject sfite is the northern half of Hission Beach Park, a dedicated
public parkland belonging to the ¢ity of $an Diego. It is located between
Mission Boulevard and the Pacific Ocean. An existing boardwalk runs along the
entire western boundary of the site, providing lateral pedestrian access to
Mission Beach itself. Vertical pedestrian access from Mission Blvd, to the
beach is currently available to the north at Ventura Place and to the south
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through the landscaped park area and across a paved walkway running east-west
just south of the existing buildings. Upon project completion, there will
also be pedestrian access through the develepiment to the bosrdwalk and beach,
and through the roller coaster property as well. In addition, the proposed
pedestrian overpass will 1ink Bonita Cove with the project site, making the
public parking areas east of Mission Blvd, more safely accessible to foot
traffic. The Commission therefore finds that ardequate pedestrian access now
exists throughout the Missfon Beach Park site, and that the project, as
conditioned, will nmot adversely affect, but will, with the overpass from
gonita Cove and oper walk-through nature of the development, actually enhance
pedestrian access to the shoreline.

Parking Provisions:

At the time the Coastal Cormission reviewed and certified the Misston Beach
Pracise Plan (land use plan), this site was proposed for landscaping and
parking, with retention of the Plunge and roller rink buildings. The ‘
tomission determined that parking standards for retail commercial uses,
including restaurants, were unnecessary, due to the pedestrian-orfented nature
of the Mission Beach community and the low level of development then
contemplated on the sublect site. The existing Plunge building contains
approximately 55,000 sq.ft. of commercial lease area, on the ground floor and
a balcony level; although this would lend well to fast food, beach rental,
souvenir shops and the 1ike, the existing lease area is not conducive to
full-service restaurants.

Secause of the intense commercial development now proposed, the Comission has
applied the Beach Impact Area {B81A) parking standards certified in the land
use plans for the surrounding beach communities. Those standards require 1
parking space for every 200 sq.ft. of restaurant space and 1 parking space for
every 400 sq.ft, of retail commercial and similar uses; all parking ratfos are
based on gross floor ares. These parking ratios. especially the restaurant
ratio, are far less restrictive than standards adopted by most local
governments, and represent a compromise position between the Coastal
Comnission and the City of San Diego.
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The Commission had historically applied a parking ratio of 1 space per every
100 sq.ft. of gross floor area for restaurants, and that ratio was also
proposed by the City of San Diegn in 1t¢ earlier land usa plan submittals.

The 1 space per 200 sq.ft. for restaurants was proposed by the City when land
use plans for North City, Pacific Beach, Ocean Beach and the Peninsula
segments were resubmitted to the Commission in early 1984. At that time, as a
compremise to facilitate resolving the remaining differences between the City
and Commissian, the Commission did adopt the 1:200 ratio, based on graoss floor
area of all restaurant uses.

The applicant {s proposing a total of 566 parking spaces as part of this
davelopment, with 366 spaces proposed on-site. Special Condition §2 addresses
the Commissien's concern that adequate parking be provided, The cendition
requires that final plans for all parking areas be submitted for Executive
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pirector review and approval. Thesp plans must meet the parkinmg requirements
outlined above, namely 1 space for every 200 sq.ft, of restaurant use and )
space for every 400 sq.ft. for all naw retall floor space. The applicant is
not required to provide parking for the existing Plunge pool room, which
occupies approximately 21,000 sq.ft. of floor area, or the approximataly
12,000 to 14,000 sq.ft pool annex.structure (Buflding 8). Since the
individual lease spaces have not yet been designed, it {s unknown just how
much lease area will eventually be devoted to restaurant use. Therefore, the
special condition allows for refining and modifying of plans, as long as the
final lease areas meet the parking ratio requirements. A1l ratios are applied
to gross floor area, and the restaurant designation covers all leaseholds that
provide sit-down eating service, as well as 311 outdoor eating areas {decks,
patios, courts, etc.).

Before the parking lot plans can be submitted for Executive Director approval,
they must be reviewed by the City of San Diego's Traffic & Engineering
Department, to assvre that all spaces meet city requirements as to size and
type (compact, regular and handicapped). Furthermore, the City must verify
that the layout of all parking areas meets ¢ity standards for adequate
ingress, egress and turnaround space.

In addition to the parking outlined above, the applicant must also maintain
the 135 public beach parking spates proposed in the previocus Jandscaping and
parking plan approved by the commission as Cocastal Development Permit
6-82-543. Special Condition §2, as approved by the Commissfon, allows these
spaces to be provided within the restriping project to occur at the Bonita
Cove public parking lots in conjunction with this development (details
below). ATl on-site parking spaces are to be maintained free of charge and
are to be available to either project patrons or the beach-going public on a
first-come, first-serve basis. If the applicant should wish to implement fee
parking in the future, or establish separata project and public parking areas,
the special condition provides that such changes would require an amendment to
this permit.

The applicant further propeses adding approximately 200 of f-site parking
spaces through the restriping of the public parking lots at Bonita Cove, just
east of Mission Blvd. The Commissfon is reluctant to count such mitigation
towards the parking actually needed for private development, since these are
public lots and restriping to gain additional spaces is an gption the City can
exercise ai any Lime. Hhlle the applicant can provide the necessary parking
for its development, it will involive the displacement of a minimum 135

spaces. In this case, the provision of a larger number of spaces across the
street (Missfon Boulevard) has been credited to the developer as partial
mitigation, along with all other mitigating factors, for this displacement and
for the traffic impacts discussed in detail on the following pages.
Furthermore, Special Condition #2 requires that the applicant document the
number of parking spaces actually existing now on the Bonita Cove lots, and
the existing configurations as well. This is to insure that the new parking
spaces will not be acquired at tha expense of existing landscaping in, or
surrounding, those parking areas.
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The Commission finds that Special Condition #2 will assura the provition of
adequate on-site parking facilities to sarve the new developmant, and provides
for the retention of the public spaces approved in Coastal Development Permit
6-82-543 within the immediate area as well. The project, as conditioned, can
be found consistent with the parking polictes of the Coastal Act.

(2052A)
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. CALIFORNIA COASTAL COMMISSION

SAN DIEGO COAST DISTRICT - Staff: EL-SD FAsL
1933 CAMING OZL RO SOUTH, SUTE 125 Staff Report: October 22, 1986 g
SAN DIEGO. CA 921083520 Hearing Date: HNovember 12-14, 1286 "R

(819 2979740

REVISED CONDITIONS AND FIROINGS

Application No.: 6-86-396
Applicant: 8elmont Park Associates Agent: Graham MacHutchin

Description: Demolition of roller rink byilding and annexes to Misston Beach

Plunge, reconstruction of indsor swimning pool room, and
! construction of eight (8) new buildings, totalling 70,000 sq.ft.

of floor area, housing locker rooms, showers, mechanical
equipment, athletic facilities, comnunity meeting room,
restaurants, food and beverage concessions and retail shops.
Also, renovation of existing restroom and Yifeguard facflities
and construction of additional public restrooms and police shore
patrol room, and construction of associated parking and
landscaping improvemeants. Offsite improvements include
construction of a pedestrian overpass over Hissfon Boulevard,
resealing and restriping the 8anita Cove parking lots, and
upgrading existing bus stops on Mission 8oulevard and West
Mission Bay Drive.

Lot Area 322,344 sq. ft.
Building Caverage 94,600 sq. Ft. (29%)
pavement Coverage 102,300 sq. ft. (32%)
Landscape Coverage 125,444 sq. ft. (39%) :
parking Spaces 566 (200 off-site within Bonita Cove)
laning Commercial
Plan Designation Public Park
Ht abv fin grade 45 feet (extsting); 30 feet (new)
]
Site: Horthern portion of Mission Beach Park. southwest corner of

Mission Boulevard and Ventura Place, Mission Beach, San Diego,
San Diego County.

Date of Commission Action: September 10, 1986

rammissinners voting "Yes:® Contreras, Glickfeld, King, HacElvafoe, Malcolm,
. Mclnnis, McMurray, Warren, Wright, Wornum

Commissioners voting “No:®  None

Substantive File Documents: Certiffed Kission Beach Precise Plan and Mission
8each Planned District Ordinance
City Council Resolutions 266131, 266132 and
266133, certifying the EIR and adopting the
amendment and findings for the Mission Beach
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Precise Plan & Local Coastal Program Addendum

Fnvironmental Impact Report (EQD §85-0753)

Staff Recommendation on City of San Diego/Mission
Beach Park General Development Plan Resubmittal

CCC File #6-82-543

City of San Diego Planning Report Hos. 86-115,
86-236, and 86-169

Historical Site Board Report No. 86-240

Staff Report on City of San Diego resubmitted
Land Use Plans and implementing ordinances,
written March 8, 1984

o~ — e s o
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FINDINGS:

I. Approval with fonditions.

The Commission hereby grants a permit for the proposed development,
subject to the conditions below, on the grounds that the development will be
in conformity with the provisfons of Chapter 3 of the California Coastal Act
of 1976, will not prejudice the ability of the local government having
jurisdiction over the area to prepare a Local Coasta) Program conforming te
the provistons of Chapter 3 of the Coastal Act, and will not have any
significant adverse impacts on the environment within the meaning of the
califernta Environmental Quality Act.

1I. Standard Condittons.

See¢ attached page.

I1I. Specia) Conditions. v

The permit is subject to the follawing conditions:

1. ¥final Plans. Prior to transmittal of the coastal development permit,
the applicant shall submit final, detailed building plans for all on-site and
off-site improvements. Safd plans shall be in substantial conformance with
the preliminary plans herein approved. The plans shall be submitted to,
reviewed and approved in writing hy the Frecutive Director, -

2. Parking Provisions. Prior to transmittal of the coastal development
permit, the applicant shall submit final plans for all proposed parking.
On-site parking must be maintained at the following raties: 1 parking space
for avery 200 sq.ft. (gross floor area) of restaurant use (this includes all
sit-down eating factlities regardless of size, plus any outdoor eating dacks,
courts or patios}), and | parking space for every 400 sq.ft. (gross floor area)
of all other uses (this includes all commercial retatl spaces, and excludes
the commynity meeting room). In addition to the parking required for all new
uses, the 135 public beach parking spaces previously approved for this portion
of Mission Beach Park {ref. 6-82-543) shall be provided across Mission
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goglevard in the Bonita Cove parking area. The applicant shall construct a
pedestrian everpass across Hission 8oulevard and restripe the Bonita Cove
parking area to provide such spaces, .

A1l proposed parking lots must conform to City of San Diego standards for size
of spaces, standard/compact mix, and configuration; the plans must be
stamped/signed by the City of San Diego Traffic & Engineering Department prior
to submittal for the review and approval in writing of the Executive

Director. Befare any improvements to the Borita Cove public parking lots
occur, the exact number and location of existing parking spaces and
landscaping improvements within, and surrounding, those parking lots shall be
documented. Such documentation shall be submitted to the Executive Birector
aleng with the proposed new plans.

Al parking spaces shall be maintained free of charge and open to bath beach
visitors and development patrons alike, on a first-come, first-serve basis.
Any modifications ta this provision (fee parking, exclusive parking areas,
etc.) must recefve prior review and approval from the California Coastal
Commission or jts successor in interest.

3. Traffic Mitigation. Prior to transmittal of the coastal development
permit, the applicant shal}l submit documentation, in a form and content
acceptable to the Executive Director, agreeing te previde 2 minimum of $70,000
annually for the amelioration of traffic problems in the Mission Beach/Mission
Bay community. Said documentation specifically allocating $70,000 to traffic
improvements in the Mission Beach/Mission Bay community shall be submitted to,
reviewed and approved in writing by the Executive Director.

This money may be in the form of the 370,000 minimum annual rents paid by the
developer to the City of San Diego, provided that the applicant (lessee), or
fts successor in interest, the City of 5an Diego {lessor), and the California
Coastal Commission (permitting agency), or its succassor in interast, shail
enter fnto a legally-binding agreement t¢ that effect. Any rents in excess of
$70,000 may be allocated to either traffic or landscaping improvements in the
Mission Beach/Mission Bay community, as previously agreed upon by the San
Diego City Council.

4. Landscaping Plan. #Prior to the transmittal of the coastal development
permit, the applicant shall submit a detailed landscape plan fndicating the
type, size. extent and location of all plant materials, the proposed
irrigation system, and other landscape features. Orought tolerant plant
materials shall be utilized to the maximum extent feasible. Emphasis shall be
placed on breaking up large parking areas and enhancing the boardwalk and
Mission Boulevard frontages. Said plan shall be submitted to, reviewed by,
and approved in writing by the Executive Dirsctor.

5. Sign Program. Prior to the erection of any signs for the approved
development, the applicant shall submit a comprehensive sign program,
documenting that only one monument sign, rot to exceed 8 feet in haight,
and/or facade signs are proposed. Ko tall or free-standing pole signs shal)
be allowed. Said plans shall be subject to the review and written approval of
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the Executive Dfrectar.

6. State Lands Commission Review. Prior to the transmittal of the coastal
development permit, the applicant shall obtain 2 written determination from

the State Lands Commission that:
- a. HNo State lands are involved in the development; or,

u. State lands are involved fn the development, and all permits
required by the State Lands Commission have been obtained; or,

c. State lands may be involved in the development, but pending a
fina) determination, an agreement has been made with the State
Lands Commission for the project to proceed without prejudice to
that determination. ‘

7. hApplicant's Assumption of Risk. Prior to the transmittal of a coastal
development permit, the applicant as lessee shatl execute and record an

agreement, in a form and content acceptable to the Executive Director, which
shall provide: (a) that the 3pplicant understands that the site may be
subject to extraordinary hazard from waves during storms, aad the applicant
assumes the 1iability from such hazards; and (b) that the appiicant
unconditionaily waives any claim of 11ability on the part of the Commissfion
and agrees to indemnify and hold harmless the Commission and its advisors
relative to the Commission's appraval of the project for any damage due to
natural hazards. The document shal) run with the land, tinding all successors
and assigns, and shall be recorded free of prior liens and encumbrances which
the Executive Director determines may affect the interest being conveyed.

1v. Findings and Declarations.

The Commission finds and declares as follows:
1

1. Site and Plan Area History. Mission Beach Park was originally
developed in 1925 by John 0. Spreckels. Approximately 10 acres of the total
18.7 acre site was once the "Belmont Amusement Park® site. Three structures
remain from that earlier development: the Plunge building, the roller rink
building, and the roller coaster. Over the years the site has come into City
owner<hip as four separate parcels; the parcel most pertinent to the subjectl
develapment 1s Parce) 1, granted to the City by the State pPark System in 1939,
after having been deeded to the State in 1934. That parcel is restricted to °
park uses only.

in February, 1983, the Coastal Commission approved with sugqested
modifications the resybmitted Mission Beach Park General Development Plan.
That plan cailed for retention of the entire Piunge building and also
addressed retention of the roller rink building. The swimming pool portion of
the Plunge building has remained operational throughout the years, but the
roller rink building is not in use at this time. The remainder of the site
(excluding the roller codster which has been leased to the Save the Coaster
Committes and is currently being restored) was designated for landscaping,
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parking, restrooms, tifequard services, etc. The plan did allow for limited
comercial wses within the existing Plunge building.

SN 4 Sl o O

on November 15, 1984, the Coastal Comsission approved with suggested
modifications the resubmitted (for the third time) Mission Beach Precise Plan
and Planned District Ordinance. The previous approval of the Mission Beach
Park General Development Plan was not altered in that action. The Hission
Beach Precise Plan (Land Use Plan) has now been resubmitted; the only changes
deal with the Mission Beach Park site jtself.

2. Project Description. The applicant, as lessee, proposes to demolish
portions of the existing Plunge building (all outer annexes) and the entire
roller rink building. Redevelopment will iaclude renovation of the Plunge
poclroom itself, and construction of eight (8) new buildings, with a total aof
70,000 sq.ft. of retail commercial floor space. 8uvilding No. 8 will house a
community meeting room, lockers and showers, and is proposed to be fmmediately
south of the main entrance to the Plungs. The seven remaining new structures
will house & variety of commercial uses, including restaurants, a farmer's
market,. convenience food stores, fast food establishments, and retail
cutlets. Although the plans are still very preliminary, it is expected that
approximately 25,000-30,000 sq.ft. of the proposed 70,000 sq.ft. of commercial
area will be restaurant space, both enclosed areas and outdoor dinfing. ‘

NVS SO
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Because of the preliminary nature of the submitted plans, Special Condition #1
requires submittal of final building plans before the coastal development
permit can be transmitted to the applicant. Those plans must be in
svbstantial conformance with the plans approved herein. The applicant {1s
advised that the finat plans and/or future revistons could require amendments
to this permit, or, in the case of radical changes, a new application and
Commission review.
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There will be 366 parking spaces on-site and landscaping throughout the
development. The restroom and lifeguard byildings already existing will be
refurbished to match the Spanish motif of the new development, and new public
restrooms and facilities for use by the Shore Patrol are included in the
proposal.
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In addition, the applicant proposes several of f-site improvements. First
among these 1s construction of a pedestrian overpass crossing Mission
goulevard; this is proposed about one block south of the fntersection of
Hission Bivd. and Ventura Place. Also, the public parking areas al Bonita
Cave (east of the subject site across Mission Blvd.) will be restriped to gain
approximately 200 additional spaces. Improvements will be made to the
existing bus stops on Mission Blvd. and West Mission Bay Drive.

3. Parking/Public Access/Traffic Circulation. The following Coastal Act
policies address the issue of public access to the shoreline:

.Section_30212.

(a) Public access from the nearest public roadway to
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the shoreline and aiong the coast shall be provided in new
development projects except where: {1) it is inconsistent

with public safety, military security needs, or the pro-
tection of fragile coastal resources, (2) adequate access
exists nearby, or, (3) agriculture would be adversely affected.
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Section 30252.

The locatfon anu amount of new development should maintain
and enhance public access to the coast by (i} facilitating
the provision or extension of transit service, (2) providing
commercial facilities within or adjoining residential de-

velopment or in other areas that will minimize the use of
coastal access roads, (3) providing nonautomebile circulation
within the development, (4) providing adequate parking
facilities or providing substitute means of serving the
development with public transportation....

Section 30604(c).

(¢) Every coasta) development permit issued for any develop-
ment between the nearest pubiic road and the sea or the
shoreline of any body of water located within the coastal zone
shall fnciude a specific finding that such development is in
conformity with the public access and public recreatian
policies of Chapter 3 (commencing with Section 30200).

103 0931 NVS

Mission Beach is one of the most heavily used public beach areas in San Diego
County. The community includes a large percentage of beach cottages, and many
community residents are short-term vacationers. Besides the permanent and
temporary restdents, many of whom come from out of state, the area is also a
poputlar day-use destination point for San Diego County restdents. Because
people ceme from both within and without the’community, and much of the iocal
population 1s somewhat transient, all forms of access (pedestrian, private
auto and public transit) must be considered in this project.

H
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Pedestrian Access:

The subject site §s the northern half of Mission Beach Park, 2 dedicated
public parkiand belonging to the City of San Diego. 1t s located between
Mission Boulevard and the Pacific Ocean. An existing boardwalk runs along the
entire western boundary of the site, providing lateral pedestrian access to
Mission Beach itself. Vertical pedestrian access From Mission Bivd. to the
beach is currently available to the north at Ventura Place and to the south
through the landscaped park area and across a paved walkway running east-west
Just south of the existing buildings. Upen project compietian, there will
alsc be pedestrian access through the development to the boardwalk and beach,
and through the reller coaster property as well. 1In addition, the proposed
pedestrian overpass will 1ink Bonita Cove with the project site, making the
public parking areas east of Hissfon Blvd. more safely accessible to foot
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traffic. The Commission therefore finds that adequate pedestrian access now
exists throughout the Mission Beach Park site, and that the project, as
conditioned, will not adversely affect, but will, with the overpass from
Bonita Cove and open walk-through nature of the development, actually enhance
pedestrian access to the shoreline.

Parking Pravisions:

At the time the Coastal Comission reviewed and certified the Mission Beach
Precise Plan (land use plan), this site was praposed for landscaping and
parking, with retention of the Plunge and roller rink buildings. The
Commission determined that parking standards for retafl commercial uses,
including restaurants, were unnecessary, due to the pedestrian-orfented nature
of the Mission Beach community and the tow level of developmeat then
contemplated on the subject site. The existing Plunge butlding contains
approximately 55,000 sq.ft. of commercial lease area, on the ground flocr and
a balcony level; although this would lend weil to fast food, beach rental,
souvenir shops and the 1ike, the existing lease area is not conducive to
full-service restaurants.

Bacause of the fntense commercial development now proposed, the Commission has
appiied the Beach Impact Area (BIA) parking standards certified 1n ths land
use plaas for the surrounding beach communities. Those standards require !
parking space for every 200 sq.ft. of restaurant space and | parking space for
every 400 sq.ft. of retall commerctal and similar uses; all parking ratios are
based on gross floor area. These parking ratios, especially the restaurant
ratio, are far less restrictive than standards adopted by most local
governments, and represent a compromise position between the Coastal
Commission and the City of San Diego.

The Commission had historically applied a parking ratio of 1 space per every
100 sq.ft. of gross floor area for restaurants, and that ratfo was also
proposad by the City of San Diego in its earlier land use plan submittals.

The } space per 200 sq.ft. for restaurants was proposed by the City when land
use plans for Nerth Clity, Pacific Beach, Ocean Beach and the Penintula
segments were resubmitted to the Commission in early 1984. At that time, as 2
cerpromise to facilitate resolving the remaining differences between the City
and Comission, the Commission did adopt the 1:200 ratio, based on gross floor
area of all restaurant uses.

The applicant is propesing a total of 566 parking spaces as part of this
development, with 366 spaces proposed on-site. Special Condition §2 addresses
the Commission*s concern that adequate parking be provided. The condition
requires that final plans for all) parking areas be submitted for Executive
Oirector review and approval. These plans must meet the parking requirements

" outlined above, namely 1 space for every 200 sq.ft. of restaurant use and }

space for every 400 sq.ft. for all new retail floor space. The applicant is
not required to provide parking for the existing Plunge pool room, which
occupies approximately 30,000 sq.ft. of floor area, or the approximately 6,000
sq.ft community meeting room. Since the individual lease spaces have not yet

EAHIBIT C
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been designed, it §s unknown just how much lease ares will eventually be
devoted to restaurant use. Therefore, the special condition allows for
refining and modifying of plans, as long as the final lease areas meet the
parking ratio reguirements. A1l ratios are applied to qross floor area, and
the restaurant designation covers all leaseholds that provide sit-down eating
service, as well as a1l outdoor eating areas (decks, patfios, courts, exc.).

gefore the parking iot plans can be submitted for Executive Director approval,
they must be reviewed by the City of San 0lego's Traffic & Engineering
Department, to assure that all spaces meet city requirements as to size and
type (compact, reqular and handicapped‘. Furthermore, the City must verify
that the layout of all parking areas meets city standards for adequate
ingress, egress and turnaround space.

In addition to the parking cutlined above, the applicant must also maintain
the 135 public beach parking spaces proposed in the previous landsceping and
parking plan approved by the Commission as Coastal Development Permit
6-82-543. Special Condition #2, as approved by the Commission, ailows these
spaces to be provided within the restriping project to occur at the Bonita
Cove public parking lots in conjunction with this development (details

below). All on-site parking spaces are to be maintained free of charge and
ars to be avatlable to either project patrons or the beach-going public on a
first-come, first-serve basis. If the applicant should wish to implement fee
parking in the future, or establish separate project and public parking areas,
the special condition provides that such changes would require an amendment to
this permit.

The applicant further proposes adding approximately 200 off-site parking
spaces through the restriping of the public parking lots at Bonita Cove, Just
east of Mission Blvd. The Commission is reluctant to count such mitigation
towards the parking actually needed for private development, since these are
public lots and restriping to gain additfonal spaces is an option the City can
exercise at any time. While the applicant can provide the necessary parking
for its development, it will involve the displacement of a minimum 135

spaces. In this case, the provision of a larger number of spaces across the
street (Mission Boulevard) has been credited to the developer as partial
mitigation, along with all other mitigating factors, for this displacement and
for the traffic impacts discussed in detat) on the following pages.
Furthermore, Special Condition &2 requires that the app)icant document the
number of parking spaces actually evisting now an the Banita Cove lats, and
the existing configurations as well. This is to insure that the new parking
spaces will not be acquired at the expense of existing landscaping in, or
surrounding, those parking areas.

The Commission finds that Special Condition #2 will assure the provision of
adequate on-site parking facjlities to serve the new development, and provides
for the retention of the public spaces approved in Coastal Oevelopment Permit
6-82-543 within the immediate area as well. The project, &s conditioned, can
be found consistent with the parking policies of the Coastal Act.

EXHIBIT C
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Traffic Circulation:

Mission Beach is a narrow steip of land extending south as a peninsula to the
entrance of Mission Bay. The community is accessed from Pacific Beach,
located just north of Mission 8each, and by West Missian Bay Orive, which
enters the cormunity from Mission Bay Park to the east. There is only one
major north-south road, Kission Blvd., and one major intersection, Mission
Bivd. and West Mission Bay Drive (A note of clarification: east of Mission
Bivd, the roazd is ramed West Hission Bay Urive; the one-block extension of
that same street west of Hission Blvd., ending at the boardwalk, is named
Ventura place.). The subject site §s at the southwest corner of that
intersection.

Traffic circulation in the Missfon Beach community has been at critical levels
far the past several summers, with the police having to close down access to
the South Missfon Beach {Mission Boylevard south of Ventura Place/West Misston
Bay Drive) area by mid-to-late-morning some weekends and holidays. Once aill
available public parking is taken, vehicles are turaed away from the
community. The entire intersection of Mission Boulevard/West Mission Bay
brive/ventura Place was closed this July 4th from 9:30 a.m. until 4:00 p.m.

No practical solutions to this situation have bcen devised as yet.

The certified EIR for the subject proposal verifies that existing traffic
conditions in the area are at or near capacity (Level of Service "E® or "F°)
during peak periods. The EIR further states that this project is expected to
generate additional dafly traffic of 3,100 vehicular trip ends on weekdays and
4,500 vehicular trip ends on weekends. Of the 3,100 trips each weekday, only
300 of them are anticépated to be associated with the Plunge and meeting room;
the remaining 2,800 will be generated by the commercial development. OF this
total, the EIR indicates that the restaurants are expected to be the main
attraction to persons coming from outside the immediate community and for many
Hission Beach residents as well. However, the EIR adopted the position that
competition between beach visitors and restadrant patrons would be at a
minimum as most restaurants would only operate during the evening hours.

Although the expected hours of restaurant operation will minimize, to some
extent, the project's impacts on traffic circulation, the Commission finds
that further mitigation is essential in 1tght of the already existing critical
traffic situatfon. The Commission understands that the City of San Diege is
seeking long-range solutions to the traffic circulation probiems of 1ts beach
communities, especfally the Mission Beach, Pacific Beach, Mission Bay Park
area. This particular private development project will provide a minimum of
470,000 annual rentat income to the City, and the City has earmarked that
incame~for traffic ang/er landscaping improvements within the Missfon
Beach/Mission Bay area.

The Commission has concerns that this policy could allow the entire income to
be used for landscaping maintenance projects, with no improvements made to
traffic problems. Therefore, 5pecial Condition ¥3, as adopted by the
commission on September 10, 1986, requires an agreement between the applicant,
the City and the Commisslon, guaranteeing that the first $70,000 in annual
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rents will be applied to traffic solutions only. Although the ephancement of
landscaping throughout the beach communities §s important, the need for
traffic impravements far outweighs that need at this time. Rents in excess of
470,000 may be applied to either traffic er landscaping, at the (ity's
discretion,

The applicant has proposed several off-site improvements as further mitigation
far parking and traffic-related impacts; these include the pedestrian
overpass, restriping of Bonita Cove parking lots to gain additional parking
spaces, and improvements to existing transit factlities. While the Commission
recognizes the applicant's good intent in upgrading existing bus stops that
serve the project site, it also recognizes that this is not 1ikely to increase
transit ridership in any appreciable way. Also, it is not anticipated that
the pedestrian overpass and increased public parkiang spaces in the Bonita Cove
parking ilots will decrease congestion at the intersection of Hission Blvd. and
West Mission Bay Orive., Project patrons are still likely to seek parking
within the development first, and utilize the eastern lots only if the
development Yots are full., This would require two trips through the critical
intersection, rather than one, for persons approaching the project from the
north or east. '

The Commission finds that the existing traffic situation, compounded by the
project herein approved, justifies Special Condition §3. Protecting and
enhancing the public's right of access to all pubiic re¢reation areas of
Mission Beach is a primary gcal of the Coastal Act. Special Condition #3 can
of fer some assurance that money will be available to fund traffic improve-
ments. The $70,000 annual rents would more than cover the existing SunRunner
(beach shuttle) operation, which has been subsidized by the City for the past
couple years at approximately $30,000 annually. The existing shuttle service,
however, operates a curtailed route, offering only Jimited service to the
Pacific Beach and Mission Beach communities with no cennection to Mission Bay
Park. The Commission is {interested in seeing the extention of that service to
remote parking lots throughout Missien Bay, as was originally attempted
several years ago, and this new source of funding might provide the means to
do that. Beyond expanded shuttle service, the City may devise other programs
of traffic improvements, which could be funded by the monies provided in the
required agreement.

In summary, the Commission finds that this proposal will have serious and
unmitigated impacts on public access without the inclusion of Special
Conditions #2 and #3. Only as conditioned can the project be found consistent
with Sections 30212 and 30252 of the {oastal Act, as well as with all other
public access and recreation policies, as spacifically required in Section
30604(¢) and detailed in tire following finding.

4., Land Use/Coastal Recreation. The tssue of appropriate use for
oceanfront property is addressed as follows:

Section 30220.

Coastal areas suited for water-oriented recreational
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activiiies that cannot readily be provided at inland water
areas shall be protected for such uses.

Section 30221.

Oceanfront land suitable for recreational use shall be
protected for recreational use and development unless
present and forseeable future demand for public or
commercial recrestional activities that could be
accomodated on the property s already adequately
provider for in the area.

Sectton 30223.

Upland areas necessary to support coastal recreational
uses shall be reserved for such uses, where feasible.

within the Mission Beach community.

This northern "half® of Hission Beach Park is the former site of Belmont
Amusement Park, and, as such, the Jand has historically been used for
Although the proposed restauyrant and retail
project offers a different form of commercial development than an amusement
park, dining and shopping are legttimately recognized as recreational

In addition, the existing beach support facilities - the

blic restrcoms - will te upgraded and expanded through

commercial-recreation purposes.

activities.
1ifequard tower and pu

this proposal. Also, the Plunge will remain in operation for public

recreationai swimming.

the Act.

5.

visual Impacts/Historic Structures.

issue of visual amenities as follows:

Section 30251.

The scenic and visual qualities of coastal areas shall be

considered and protected as a resource of public importance.
Permitted development shall be sited and designed to protect

views to and along the ocean and scenic coastal areas, to
minimize the alteration of natural land forms, to be

visually compatible with the character of surrounding areas,

and, where feasible, to restore and enhance visual quality
in visually degraded arcas. MNew development in highly

EXHIBIT C

the leasing of publicly-owned parkland to a private
The leased portion 15 slightly less than half the total
The commercial deveiopment will use approximately 10X of the

th the Plunge, conmunity meeting room, showers, lockers,
1ifequard and police facilities s1so present on the Teased area. The (ity's
share of revenue generated by this dev
and improvements to the rest of Mission Beach Park, and for other public areas

elepment is inteaded for maintainance

Therefore, the Commission finds the project, as
proposed and conditioned, consistent with Sections 30220, 30221 and 30223 of

The Coastal Act addresses the
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scenic areas such as those designated in the California
toastline Preservation and Recreation Plan prepared by the
Department of Parks and Recreation and by local government
¢ha!l be subordinate to the character of its setting.

This site is in a visually prominent setting, located at the very heart of
Missfon Beach, within a City-owned public park. The boardwalk frenting the
beach runs along the entire western boundary of the site, and the roller
coaster (not a part of this project, but a landmark for visitors) is at the
northeast corner of the park. This corner is basically the entrance to the
whole park complex. All these factors coatribute to the importance of
sensitive design and adequate landscaping in the proposed commercial
development.

The City is requiring that all structures be designed to coordinate with the .
architectyral style of the existing Piunge building. Although final building
plans have not yet been prepared, the preliminary plans appear to be
consistent with this requirement. 1In additlon, the City is requiring that, to
the extent feasible, all architectural embellishments on portions of
structures that will be demolished shall be preserved and used in the new
buildings. Where that cannot be done, castings of those features will be
taken and new moldings used in building decoration. However, specific design
features are not generally a Coastal Act fssue, except as they relate to the
conformity of new development with the surrounding neighberhood. In this
case, the new structures will be compatible with the style of the existing
buildings and with the scale (height) of surrounding residential development
as well. . :

What is more rightly a Coastal Act concern is that the site be properly
landscaped and that limitations be placed on the size and type of signage
allowed. Special Conditions #4 and §5 address these concerns. The applicant
has preliminarily proposed some perimeter landscaping and parking lot trees.
Landscaping within the commercial area will tonsist primarily of planter boxes
and low-growing plants against the building facades. Hast, 1f not all, of the
leased portion of Mission Beach Park will be paved, with patio, terrace and
walkway areas throughout. 1t 1s expected that the final landscaping plans
will be similar to that described above. Although a coordinated sign plan has
not yet been prepared, the requirements of Special Condition #5 are in accord
with the requfrements of City of San Diego 2oning Administration regarding the
types of signage that are allowed.

A matter of much comaunity concern is the possible historic significance of
the entire Plunge building and the roller rink building, and an effort has
been made to have these structures placed on the National Register of Historic
Places. However, although the roller coaster is on that 1ist, neither the
Plunge nor the rcller rink has been so designated. Furthermore, the question
of historic values is not addressed in the Coastal Act. The Act does contain
ane palicy (Section 30244) dealing with archeolegical and paleontological
sites, but that could not te applied in this instance where the structures
only date from the 1920's. Therefore, the issue of historic significance
cannot be addressed by the Coastal Commission.
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Another concern raised in Section 30251 {¢ the preservation of public views
from major coastal access roads and designated viewpoints. In this particular
case, the existing Plunge building attains a height of 45 feet, 15 feet more
than any of the proposed new structures. In addition, public views from
Mission Soulevard, the major north-south coastal access road, are already
severely impaired by the Plunge building and roiler coaster, both of which
w1l remain after project completion. Therefore, the Commission finds the
project, as conditioned, consistent with Section 30251 of the Act. )

§. Local Coastal Planning. Section 30604 (a} also requires that a
coastal development permit shall be issued only if the Cormission fiads that
the permitted development will not prejudice the ability of the local
government to prepare a Local Coastal Program (LEP) in conformity with the
provisions of Chapter 3 of the Coastal Act.

This site is designated as public parkland in the Mission Beach Precise Plan
and Planned District Ordinance. According to the Mission Beach Land Use Plan
(Precise Plan), where the City finds 1t appropriate, commercial-recreation
uses can be found consistent with a park designation, as evidenced by the
former amusement park: this position was supported by the Commission's

* findings on the Mission Beach Park site in February, 1983, where limited

commercial uses in a renovated Plunge were found consistent with Coastal Act
policy for public oceanfront areas. However, the praviously-certified Mission
Beach Precise Plan called for retention of the entire Plunge building and also
proposed retention of the roiler rink building. That land use plan was
resubmitted with the modifications required to allow this development to
occur; that resubmittal was reviewed and approved by the Coemmission concurrent
with this permit approval. This project required no changes in the Hission
geach Planned District Ordinance, and the Cormmission's permit decisfon is
adequate to carry out the adopted 2oning ordinances, as well as the Chapter 3
policies of the Coastal Act. - .

As mentioned, the subject development was reviewed concurrent with an LUP
segment resubmittal for the Hission Beach Park area. The Commission's
findings on that resubmittal dealt with the appropriateness of using dedicated
public parkland for private, albeit visitor-serving, commercial development
and allowing demolition of portions of the Plunge building and the entire
rolier rink building. The issue of public beach access was also addressed in
detail; the tammission hereby incorporates those findings by reference and
finds the subject permit application, as conditioned, consistent with the Lup
segment, as certified.

Finally, the last two Special Conditfions, #6 and #1, are fairly standard
condittons in any oceanfront development. Because it is often hard to
determine exact boundaries and land ownership, the condition for State Lands
commission review is attached. Then, because this is private development,
albeit on leased public land, the Commission is requiring the applicant to
record an agreement assuming all risks inherent tn development along the
coastline. With these last two conditiens, and all previously described
special conditions, the commission can find the project cansistent with the
certified laad use plan and planned district ordinance, as well as with all -
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applicable palicies of the Coastal Act. Therefore, project approval, as
conditioned, should not prejudice the ability of the City of San 0iego to
complete a fully certifiable LCP for the Hission Beach community.

STANDARD CONOITIONS:

1. MNotice of Receipt and Acknowledgement. The permit is not valid and
deve lopment shall not commence until a copy of the permit, signed by the
permi ttee or authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Commissien
office.

2. Expiration. If development has rot commenced, the permit will expire two
years from the date on which the Comnission voted an the application.
Development shall be pursved in a diligent manner and c¢omplieted in a
reasonable period of time. Application for extension of the permit must
be made prior to the expiration date.

3. compliance. A1l development must occur in strict compliance with the
proposal as set forth below. Any deviation from the approved plans must
be reviewed and approved by the staff and may require Commission approval.

4, Interpretation. Any questions of intent or interpretation of any
condition will be resolved by the Executive Director or the Commission.

5. Inspections. "The Commission staff shall be allowed to inspect the site
and the development during construction, subject to 24-hour advance notice,

6. Assignment. The permit may be 2ssigned to any qualified persen, provided
assignee files with the Commission an affidavit accepting all terms and
conditions of the permit, .

]

7. Terms and Conditions Run with the Land. These terms and conditions shall
be perpetual, and it is the intention of the Commission and the permittee
to bind all future owners and possessors ¢f the subject property to the
terms and conditions.

(19994}
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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE CITY OF SAN DIEGO
AND _
THE CALIFORNIA COASTAL COMMISSION

THIS MEMORANDUM OF UNDERSTANDING, dated 7%&&@44{3\5’ ,

1987, is entered into by and between The City of San Diego
“("City") and the California Coastal Commission ("Commission")
pursuant to the authorities, policies and requlations of said

organizations.

]

WHEREAS, on June 30, 1986} the, City Council authorized the
City Manager to enter into an Option Agreement ("Agreement"”) with
Belmont Park Associates and, upon satisfaction of certain
conditions, execute a lease agreement with‘that organization;

WHEREAS, the Agteement provides for a minimum annual rent of
$705,200 of which $635,200 would be applied towards financing of
$5.6 Million in public improvements. The remaining $70,000 will
be paid annually in cash. The authorizing Resolution No. 266064
provides that an amount equal to the minimum cash rent be- placed
in a special fund to be utilized for two purposes:

"l. To ameliorate the traffic problems that ex1st
there now; and

2. To further enhance a much broader community
landscaping pro;ect that will be defined by the communlty at

a later date.”

WHEREAS, the Clty Auditor and Comptroller has established a
special fund for such purposes; ;

WHEREAS, pursuant to the California Coastal Act of 1976,
Belmont Park Associates ("Applicant”) applied to the Commission
for a coastal development permit;

WHEREAS, Commission, pursuant to the California Coastal Act
of 1976, approved Coastal Development Permit No. 6-86-396 on
September 10, 19867 '

WHEREAS, Coastal Development Permit No. 6-86-396 was subjecf
to terms and conditions including, but not limited to, the
following-Special Condition:

"3. Traffic Mitigation. Prior to transmittal of the
coastal development permit, the applicant shall submit
documentation, in a form and content acceptable to the
Executive Director, agreeing to provide a minimum of $70,000
annually for the amelioration of traffic problems in the
Mission Beach/Mission Bay community. . Said documentation
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specifically allocating’.$70,000 to traffic improvements in
the Mission Beach/Mission Bay community shall be submitted
to, reviewed and approved in writing by the Executive
pDirector.

This money may be in the form of the $70,000 minimum
annual rents paid by the developer to the City of San Diego,
provided that the applicant (lLessee), or its successor in
interest, the City of San Diego (lessor), and the California
Coastal Commission (permitting agency), or its successor in
interest, shall enter”into a legally-binding agreement to
that effect. Any rents in excess of $70,000 may be
allocated to either traffic or landscaping improvements in
the Mission Beach/Mission Bay community, as previously
agreed upon by the San Diego City Council.”

WHEREAS, the Commission found that but for the imposition of
the above condition, the proposedi development could not be found
consistent with the provisions of the California Coastal Act of
1976, and that a permit could, therefore, not have been granted;

and

WHEREAS, it is intended that this Memorandum of Under-
standing shall satisfy Special Condition No. 3 of Coastal
Development Permit No. 6-86-396. ’

NOW, THEREFORE, City and Commission hereby agree to the
following: '

Section 1. The Option Agreement between City and Belmont
Park Associates provides for a minimum annual rent of $705,200 of
which $635,200 be applied towards financing of $5.6 Million in
public improvements. The remaining $70,000 will be paid annually
in cash. The authorizing resolution provides that the amount
equal to the minimum cash rent will be placed in a special fund
to be utilized for two purposes: X ‘

"] . .To ameliorate the traffic problems that exist
there now; and '

2. To further enhance a much broader community
landscaping. project that will be defined by the community at

a ‘later date.”

Section 2. The City Auditor and Comptroller has established
the special fund referred to in Section 1 hereof. )

‘Section 3. A condition of the ‘approval of Coastal Develop-—
ment Permit No. 6-86-396 is that at least $70,000 annually, the
same amount of .the minimum cash rent, be spent on traffic amelio-
ration issues in the Mission Beach/Mission Bay community. City
agrees to commit the 570,000, referred to in Section 1 hereof, to
traffic amerlioration in the Mission Beach/Mission Bay community.



Sectjion 4. City shall‘notlfy Commission prior to any change
in the commitment stated in Section 3 hereof.

Section 5. Control and administration of this Memorandum of
Understanding is under the jurisdiction of the City Manager of.
City and the Executive Director of Commission. Any communication
relative to the terms or conditions or any changes thereto, or
any notice or notices provided for by this Memorandum of Under-
standing or by law required to be given or served upon City shall
be addressed to: ’

CITY OF SAN DIEGO
City Manager

202 C Streét, Qth Floor
San Diego, Callfornla 92101

Any notice or notices provided for by this Memorandum of Under-
standing or by law required to be given or served upon Commission
may be given or served by certified letter, deposited in the

United.States Mail, postage pre-paid, and addressed -to:

CALIFORNIA COASTAL COMMISSION
Executive Director

1333 Camino del Rio South
Suite 125

San Diego, California 92108

Section 6. This Memorandum of Understanding may be amended

in writing by the mutual consent of the parties.

-
-
.
—

THE CITY OF SAN DIEGO CALIFORNIA COASTAL COMMISSION

i Cal e
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agreement this ST day of Nl

I HEREBY APPROVE the form and legality of the foregoing

, 1987.

THE CIXITY OF SAN DIEGO

By

G

VAR IO

John W. Witt, City Attorney

CALIFORNIA COASTAL COMMiSSION

By

General Counsel
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OPERATING MEMORANDUM TO PERCENTAGE LEASE

This Operating Memorandum to Percentage Lease by and between the
city of San Diego (the ncity") and Belmont Park Associates, a
california limited partnership ("Lessee"), is entered into as of
this 2% day of ver.emleS. _, 1987, with reference to the
following facts:

A. city and Lessee entered into a Percentage Lease dated
March 4, 1987, with respect to certain real property
described therein.

B. Section 3.03 is ambiguous and the parties desire to
clarify such provision.

C. The égreed legal description attached to said
Percentage Lease conflicts with the legal description
contained in the lease executed between the City and
Ssave The - Coaster Committee. The parties desire to
resolve such conflict.

NOW, THEREFORE, the parties agree as follows:

1. on Page 9, Section 3.03, the following sentence is
included: "In no event shall the total rent credit
exceed $5,617,700." This provision shall be

interpreted as follows:

"In no event shall the total rent credit exceed
$5,617,700, plus interest expense."

2. Exhibit "A" to said Percentage Lease shall be deleted
and Exhibit "A" attached hereto shall be substituted
therefor and be defined as the Premises therein. For
the purpose of (i) interpretation of the property
vested under Proposition "G", and (ii) defining areas
available to Lessee for the operation and maintenance
of park/visitor oriented commercial and recreational
uses, the legal description originally attached to said
Ground Lease shall govern.



ty

" THE CITY OF SAN DIEGO

By: N\ A\&w
pefCity Manager/

BEIMONT PARK ASSOCIATES,
a California limited partnership

- PHASE ONE DEVELOPMENT, INC.

By:

Steven L. Davis, President

APPROVED as to form and legality this )—2 day of M\h« '

. By:&MkQOLAJlA/

Deputy City Attorney
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EXHIBIT A"

#l\,.ﬂ

March &, 1987
REV. APRIL 16, 1987

LEGAL DESCRIPTION

BELMONT PARK BOUNDARY:

BASIS OF BEARINGS: Being the centerline of Strandway adjacent to Block
100, Parcel Map No. 8978, recorded July 27, 1979, F/P No. 79-315081 O.R.:
in the City of San Diego, County of San Diego, State of California;

i.e. North 2'48'00" West.

Beginning at City survey monument "Belmont"™ at the intersection of Ventura
Place and Ocean Front Walk; thence South 17°33'S7" East 59.92 feet: thence
North 86°57'43" East 70.44 feet to the TRUE POINT OF BEGINNING; thence
continuing along said line North 86'57'43" East 339.18 feet to the
Southwesterly curb line of Ventura Place; thence along said curbline South
71°07'05" East 17.05 feet; thence leaving said curb line South 3°02'17"
East 21.14 feet to a point with an iron pin with cap marked RCE 27741:
thence South 81°10°03" West 57.96 feet to a point with an iron pin with
cap marked RCE 2774); thence South 2°26'48" East 144.33 feet to a point
with an iron pin with cap marked RCE 27741; thence South 52°40'55" West
81.33 feet to a point with a disk marked RCE 27741; thence South 2°57'28"
East 302.14 feet to a point with a disk marked RCE 27741;: thence North
86°57'41" East 100.77 feet to a point with a disk marked RCE 27741;: thence
North 3°02'19" West 214.00 feet to the beginning of a 240.13 foot radius
curve, concave Easterly to a point with an iron pin with cap marked RCE
27741; thence along said curve through a central angle of 34°27'47" a
distance of 144 .44 feet to a point with a disk marked RCE 27741; thence

North 31°25°'28" East 34.51 feet to the beginning of a 158.47 foot radius

curve, concave Northwesterly to a point with a disk marked RCE 27741;

thence along said curve through a central angle of 20°44'09" a distance of

57.35 feet, to a point with an iron pin with cap marked RCE 27741 a radial

bearing to the center of said curve bears North 79°18'41" West; thence

non-tangent to said curve North 80°27'33" East 5.20 feet to the Westerly

right-of-way line of the West lane of Mission Boulevard per Miscellaneous

Map No. 148; thence along said Westerly line South 9°32'27" East 71.87

feet to the beginning of a 1980.00 foot radius curve, concave Westerly;

thence along said curve through a certral .angle of 6°30'00" a distance of .

224.62 feet; thence South 3°02'27" East 363.91 feet; thence leaving

aforementioned Westerly line South 86°S4'33" West 511.36 feet; thence

North 2°58'02" West 532.19 feet; thence North 87°01'58" East 76.27 feet:

thence North 3°02'1i7" West 60.98 feet; thence North 86°57'43" East 17.00

feet to the beginning of 3.00 foot radius curve, concave Northwesterly;

thence along said curve through a central angle of 90°00'00™ a distance of

4,71 feet; thence North 3°02'17" West 36.50 feet to the beginning of 3.00

foot radius curve, contave Southwesterly; thence along said curve through

a central angle of 90°00'00" a distance of 4.71 feet; thence South

86°57'43" West 19.56 feet to the beginning of a 3.00 foot radius curve, .
concave Northeasterly; thence along said curve through a central angle of Gﬂab/ %{
90°00'00" a distance of 4.71 feet; thence North 3°02'17" West 116.00 feet .
to the TRUE POINT OF BEGINNING.

Contains 7.136 Acres (More or Less) %’7

rd
VOL. 1000 DOC. 2091 TLS A'}‘b



RANSAMERICA TITLE INSURANCE CO

\RECORDING REQUESTED BY:

Jon K. Ladd
Attorney for Belment Park Associates,
a California limited partnership
9665 Chesapeake Drive, sSuite 401
san Diego, CA 92123

v).
i
3k
i
Gt
N
Bt
W
.
it

WHEN RECORDED RETURN TO:

BELMONT PARK ASSOCIATES
a California limited partnership
9665 Chesapeake Drive, Suite 401
san Diego, CA. 92123

(o’&dﬁ?&‘ﬂ}

THIS MEMORANDUM OF LEASE is made and entered into by and
between the CITY OF SAN DIEGC, a municipal corpcration,
hereinafter called ®CITY" and BELMONT PARK ASSOCIATES, a

California limited partnership, hereinafter called YLESSEE", to
witness that:

CITY hersby leasest to LESSER for a term of FIFTY (50) years
on the terms and conditions set forth in that certain lease by
and between CITY and LESSEE, dated and approved by the Assistant
city Manager on March 4, 1987 and by the Deputy Clty Attorney on
March 5, 1987 pursuant to approval authority granted by City ,
council Resclution No. R-266064 dated June 23, 1986, all of that
certain real property situated in the Ccity of San Diegc, County |
of San Diego, State of califcrnia, commonly known as Belmont Park
and being more particularly described on Exhibit "A" attached
hereto and by this reference made a part of this Memorandum of
Leagse. FPurthermore, all the terms and conditions of sald lease,
together with any additions, modifications, or anmendments
thereto, are made a part hereof as though fully set forth herein.

Q
“
-
Q
A
m
MEMORANDUM OF LEASE 8
.
O
L
W
>
b4
Q

Executed on the date as set forth below, in the city of San
Diego, County of San Diego, State of California.

LESSEE:

i
BELMONT PARK ASSOCIATES, 'l
a California limited partnership l

By: PHASE ONE DEVELOPHMENT, INC.,
a Califormia corporation
Managing General Partner

e

STEVEK L. DAVIS

President
LESSOR:
CITY OF SAR DIEGO r a
. 4
By:\#kgxm&t— n
— N ‘ O .
DATED: 23| %7 - 3
\.x(\ 3‘ o A
- M ,
=< o
L. A HE
APPBOVAE . -
£a fors Ly ‘”“'.'--"j.' ‘f,{::l:y Aesarne? . 1 1
By% dw \(:?*---'-"'

bt o1ty Attorney

—

eits
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STATE QF CALIFORNIA )
} s8.
COUNTY OF SAN DIEGO )

On December 2 3 , 1987, before me, a Notary Public in and
for said County and State, personally appeared STEVEN L. DAVIS,
personally known to me (or proved to me on the basis of
satisfactory evidence) to be the person who executed the within
instrument as President on behalf of the corporation therein
named and acknowledged to ne that the corporation executed it on
behalf of the partnarship tharein named and acknowledged to me
the partnership executed it. B

WITHESS my hand and official seal.

. K . .- , ’
P[’:j o : a o /(Qk'[;; (—(-1[

Notary public/in and for }
said county and State .

.

OfRCAL SEAL
Patricia J. McDougall
RO(ARY PUBLICCALIFORNA
PRINCIPAL OFFICE ¢
SAN DIEGO COUNTY
Wy Corumessza Expucs Juty 31, 1999

STATE OF CALIFORNIA )
) s8.
COUNTY OF SAN DIEGO }

on December 23 _, 1987, before me, the undersigned, a
Notary Public in “and for said County and State, personally
appeared ylAulce v TN E joene , personally known to ue tor
p\roved toc me on the basis of satisfactory evidence) to be the

3 1,7, M nnger_ of the city of San Diego and acknowledged
fo' me 'that he/shé/they executed the within instrument on behalf

of the City of San Dlego.

WITNESS my hand and official seal.

/4 s L /"/,‘(‘..;“-.) Y.
AN AR S g et o fonleeo
ﬂmm.LLchﬂRYG‘: Notadry Public {n and for
NOTARY FUBLIC - GALI JRNIA & sald County and State
PRINCIPAL OFFICE 1N g

SAN UTECO COUNTEY
My Comnlssion Exphies Aoprt L1 1953
L AAAAPAMANAAARAAR AN A

sauoo3 Widia0

‘ALNNOD 05310 NVS

—
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#106408
March &, 1987
REV. APRIL 16, 1987

LEGAL DESCRIPTION

BELMONT PARK BOUNDARY:

BASIS OF BEARINGS: Being the centerline of Stranduey adjacent to Block
100, Parcel Hap MNo. 8978, reccrded July 27, 1979, F/P No. 79-315081 O.P.;
in the City of Sen Diego, County of San Diego, State of California;

i.e. North 2°43°'00" West.

Beginning at City survey monument “Belmont® at the intersection of Ventura
Place and Ocean Front Walk: thence South 17°33'57" East 59.92 feet; thence
North 86°57'43" East T0.4% feet to the TRUE PGINT OF BEGINNING; thence
continuing along said line North 86°57'43" East 335.18 feet to the
Southwesterly curb line of Veritura Place; thence along said curbline South
7107'05" East 17.05 feet; thence leaving said curbt line South 3°02'17"
East 21.14 feet to a point with an iron pin with cap marked RCE 27741;
thence South 81°10'03" Wast 57.96 feet to a point with an iron pin with
cap marked RCE 27781; thence South 2°26'48™ East 144.33 feet to a point
with an iron ple with cap marked RCE 27781; thence South 52°40'55" HWest
81.33 feet to a point with a disk marked RCE 27741; thence ‘South 2°57'28"
East 302.14 feet to a point with a disk marked RCE 27741; thence North
86°57'41" East 100.77 feet to a point with a disk warked RCE 27741; thence
North 3°02'19" West 214.00 feet to the begimning of o 280.13 foot radius
curve, concave Easterly to a point with an iran pin with cap marked RCE
27741; thence along said curve through a central angle of 2747 e
distance of 144.84 feet to a point with a disk warked RCE 27741; thence
North 31°25'28" East 34.51 feet to the beginning of a 158.47 foot radius
curve, concave Northwesterly to a point with a disk warked RCE 27741;
thence along said curve through a central engle af 20°44109° a distance of
57.35 feet, to a point with an iron pin with cap marked RCE 27741 a radial
bearing to the center of said curve bears North 79°18'4E" Hest; thence
non-tangent to said cucrve North 80°27°33" East 5.20 feet to the Westerly
right-of-way line of the West lane of Mission Boulevard per Miscellanecus
Map No. 148; thence along said Westerly line South 9°32'27" East 71.87
feet to the begimning of a 1980.00 foot radfus curve, concave Hesterly:
thence along said curve through a central angle of 6°30'00° a distance of
224.62 feet; thence South 3°02'27" Esst 363,91 fect; thence leaving
aforementioned Westerly line South B6'54°33" West 511.36 Fect: thence
North 2°5B'02" West 532.19 fect; thence Morth 87°01'53" East 76,27 feet:
thence North 3°02'17" West 60.98 feet; thence North 86°57°43* East 17.00
feet to the beginning of 3.00 foot radius curve, concave Northwesterly;
thence along said curve through a central angle of 90°00°'00" a distance of
4,71 feet; thence North 3'02'17" Hest 36.50 feet to the beginning of 3.00
foot radius curve, concave Southwesterly; thence along sald curve through
a central angle of 80°00'00" a distance of 4.71 feet: thence South
86°57'43" West 19.56 feet to the beginning of a 3.00 foot radius curve,

concave Northeasterly; thence along said curve through a central angle of S\QD Qﬂﬂ

90°006°'00" & Aistance of 4,71 feet; "thence North 3°02'17" West 116.00 feet ﬁ
to the TRUE POINT OF BEGINNING.
Contalns 7.136 Acres {More or Less) %’]
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CITY OF SAN DIEGO
Proposilion G
{Thls proposltion will appear on the ballot In the following form.)

CITY OF SAN DIEGO INITIATIVE MEASURE. AMENDS THE

SAN DIEGO MUNICIPAL CODE Shall the Mission Beach Park

- property owned by The City of San Diego be restricted 1o the
following uses: —_—

(a) Public park and recreation uses such as grass, picnic areas,
public open space, public parking. public recreation and meeling
facililies. Expressly excluded are retall and commercial uses excepl
within a historically rehabifitated Plunge Building which would serve park
and beach visitors, such as restaurants, filness center and the like.

(b) Historical preservation uses, such as preservation and
rehabilitation of the histeric Plunge Building, Roller Rink Building and
Roller Coaster where economically feasible.

{c) Incidental and ielated uses to those uses authorized by {(a)
and {b) above provided such incidental and relaled uses are clearly
subordinate to the authorized uses and are minor in nature?

. AN ORDINANCE AMENDING THE SAN DIEGO MUNICIPAL CODE BY ADDING
THE FOLLOWING SECTIONS RELATING TO RESTRICTING THE USE OF MISSION
BEACH PARK ) : :

! BE IT ORDAINED. by the People of The City of San Diego, as follows:

Section 1. From and alter the effective date of this méasure, the Mission Beach
Park property owned by the City of San Diego shall be restricted to the {ollowing usas:

{a) Public park and recreation uses such as grass, picnic areas, public open
space, public parking, public recreation and meeling facilities. Expressly excluded are
retail.and commerciai uses excepl within a historically rehabititated Plunge Building
which would serve park and beach visitors. such as reslaurants, fitness center and the

like.

" (b) Historical preservalion uses, such as preservation and rehabilitation of the
historic Plunge Buiiding, Roller Rink Building and Roller Coaster where econormically
feasible. ” : . .

{c) Incidental and related uses to those uses authorized by {a) and {b) above

provided such incidental and related uses are clearly subordinale to the authorized

uses and are minor in nature.

Section 2. Immediately following the effeclive date of this measure, the City'

Council shall initiate a program to carry out the provisions of this measure by amending
the appropriate planning and zoning documents applicable to the Mission Beach Park
property so that they are consistent with this measure. This program shall include, as
necessary, amendments to the Progress Guide and General Plan, Mission Beach tocal
Coastal Program, Mission Beach Pianned District Ordinance, Mission Beach Precise
Ptan, and all applicable City Zoning Ordinances.

Section 3. 'Definitions. For purposes of this Initialive measure, the following
words and phrases shall have the following meanings. _ | .

(a) ~Misslan Beach Park” shall mean that real property together with fodures and

- . appurienances owned by lhe City of San Diego and generally described as follows:

Pueblo lands - Portion of lot 1803 West ol Mission Boulevard, South of Ventura
Place, North of San Femando Place and East of Ocean Fronl Walk.

NPR-1899.14 . . . 2543
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City Council, or the date upon which It Is approved by the voters, whichever occurs first.

Sectlon 4. 'Implemenlallon. The City Cou‘ncvll. Clty Plannlng‘ Commlssion, and
City staff are hereby directed to lake any and all actlone necessary under thls Inlllativa

" to the Progress Gulde and Genera! Plan, Misslon Beach Local Coastal Program,
Misslon Beach Planned District Ordinance, Mlission Beach Precise Plan, all applicable
City Zoning Ordinances, or Clty Code, reasonably necessary o cany out the intent and

. purpose of this Initlatlve measure.” Sald aclions shall be canfed out forthwith, B

" such guldelines shall be consistent with the intent and purposs of this measurg.: A
.27 section 8. Exemplions for Certaln Projects. This measure shall apply to all

or redevelopment proposal which has obtalned a “vesled rght” as of the affective date
of thls measure.

" obtalned only. if sach of the following criterla is met: TR

) {a) The projact has recelved lts final discrellonary approval; and - .

(b) Substantlal expenditures have been Incurred In good falth rellance on the final
.. " discretionary approval; and : : R .

{c} Substantlal constructien has beon performed on the properl); In good .falth
* rellence on the final discretionary approval. . T

* and the question of whelher or not such expenditures and construction were In "good

-, 1"Council following application by the landowner or developer and upon notice 16 the
Interested public, and foliowing public hearing, : . . e

L Secllon 7. Amendment or Repeal. This measure may be amended or repealed
| only by a majority of the voters voling at an electloq thereon. ' L

porilon of this Inltlallve is for any reason held to.be Invalid or unconstilutional by any
. court of compelent Jurlsdictlon, such declslon shall not alfect the valldity ol the
"y remalning portlons of this initlative. ' |t I3 hereby declared that this Inltlative and each
secllon, subsection, sentence, clause, phrase, pan, or portion thereof would have been

" . senliences, clauses, phrases, parts or porllon be declared Invalld or unconstitutional, _ o

-,

- NPR-1690,15

(6, -uctlve dale” means the date upon which this measure Is enacted by the .

measure, Including but not limlted 1o adoptlon and implementatlon of any amendmants '

- .

. Section 5. 'Guldeiineé. The Clty Council may adopt reasonable guldelines lt.)- .
.-, Implement this Initlative measure following notlce and public hearng, provided that any -

propcsed development or redevelopment of Misslon Beach Park except a development *

For purposes of this measurs, a “vested right” shall have been: .

The "substantiailty" of the expendilures Incurred and of construction performed -

" .. fafth". are questions of fact to be determined on a case by case basls by the. City -

Section 8. Severabliity. If a secllon, subsaction, sentence, bhrase.' clause,'or -

adoplted or passed Irespactive of the fact that any one or more secilons, subsectlons,

! AT 2544 - .
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" . ARGUMENT IN FAVOR OF PROPOSITION G

.t Your public parkland Is belng tuméd Into a shopping cenler. Commercinl'devciopmen

in Misslon Boach Park must be limlted to truly recrestional and visitor-serving parkianc
uses, and tho historical remnants, of the Misslon Boach Amusament Canter (Belmon

. +.Pard mustbe preserved. ... L

.:The City has alli;yved :ciemgﬂillc{n of (h_e" Rluﬁge Building,'. .Howeve-r, passage of this
" proposition will: - ¢, - U S R - :

- limit park'pse'_s to public par'fdﬁg and 'r'_eéreailgn.al_opeg épace;- .

) - -_,‘_help»pr_c_ﬂec_l the Natlopal !;qqdmam Foller co_e_asle{'.‘and,

" = "make a clear stalement that ‘volers MUST NOT be Ignored on critical Tssue:
o ., Important to all San Diegans..~ " vl .. . .o : .

. The-pboble'bt San Olag'é do’ not- need & ":'0.000 sq'. ft. B.hopplng. ceﬁlef al | sch

:. -The péfk Is heavlly used as oceaniront access and parking Is already Inadeq Thi
. * development will add to exlsling tralfic congestlon and Is encroaching on existing beac
parking. . e L
+ Thoryk/MacHulchin/Davls have first optlon on the roller coastor site If the Clty doos nc
" extond the Coasler lease In Docombor. These aro the same .dovelapars wh
demolished the historic.Plunge Buliding.. A YES vole will help save the Coaster, nc
- endangerit., - .. AT L L L

5
g ’

“'The Thoryk/MacHultchin/Davle project should be stoepped before another valuable an:

Imeplaceable pérk Is destroyed forever, Will.Balboa Park ba next? The people’of Sa
. Diego must send a message to the City Counclt about our public parks. We mus
. protect and preserve our parklands, - - ¢ .

‘_ - DO NOT BE MISLED! THE PROPOSITION 1S NOT FLAWED. THE.COURTS MA

DECIDE’ THAT DEVELOPMENT HAS NOT- PROCEEDED "IN GOOD FAITH" ANC
THEREFORE, MAY NOT BE EXEMPT FROM THIS MEASURE. S

. Volo YES on PROPOSITION G : ,
B _ . MAYOR MAUREEN O'CONNOR .

' DANALLEN, Past Chalr =+, =t - ' JuDy swiNk .

.. Coaslal Area Committee .. SRR I CoaslerSupponer.

<+ Park & Recreallon Board A S

- HELEN DUFFY, President, for

. " CATHY SCOTT, Treasurer
- Misslon Beach.Town Councli.

Save Misslon Beach Park
Committee . v

CNPR-tegeie T . o T - 254
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ARGUMENT AGAINST PROPOSITION G

SAVE THE HISTORIC ROLLER COASTER
VOTE NO ON "G*

The intended goal of Proposition G was commendable: protect our parkland from )

commercial development and restore.the historic roller coaster. Bul the measure was

poorly.drafled .and fited too late. R will accomplish precisely the opposite result from -

that intended.

" If Proposition G Passes:

* R wili be impossible to openate the roller coaster and economically unfeasible 1o
restore il : : ’
* The commerdial redevelopment now under canslruction at Mission Beach Park is

exempl from the restrictions of the measure and will not be affected whether it
passes or not. ; '

it you agree that there should be no further commercial development in Mission Bay

park, but want lo protect the Belmont Park roller coaster from demolition, there is & .

much better altemative on the ballol. Proposition- D prohibits further commercial
development in Mission Bay ‘Park without endangering renovation of the roller coaster.
We urge its adoption. i

Remember -

- a YES vole on Proposition G wilt NOT stop the'}edevelopmmt project at Mission

Beach-Park, but it WILL endanger the restoration of the historic roller coaster.
+.  a NO vole helps ensure preservation of the roller coaster.

"Vote NO on Proposition G

CAROL LINDEMULDER. PHIL KLAUBER, Past President

’ San Diego Historical Society
KATHRYN CAPUTO, Past President 3
Mission Beach Precise
Planning Group

CHUCK GREEN, Former President
Mission Beach Town Council

MARIE BURKE LIA
Historic Properties Attomey

NPR-1899.17 ) ) P
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CITY
P
(Th!s proposlton will app:

CITY OF SAN DIEGs

CITY OF SAN DIEC

PLAN. Shall the City
Plan be amended to impos-
facililies buming 500 lons or &

1. No such facility shz

. a. increase exisling k
as those levels are determin
agengles; of .

b. be located within #
school, or child care center «
a governmental entity; or

c. make additional d
system within the City. !

2. Any such facility 1
methods whereby major sot
not fimited to plastics, met
removed from the sofid wasle

ADDS TO THE CITY OF SAN

_AN AMENDMENT TO READ AS FOLL

AN AMENOMENT OF THE Gf
ADD SOLID WASTE INCINERATION
ELEMENT GUIDELINES AND STAND.

In order tg protect the publfic h
1o foster a physizal environment in
human development, the following s!
will bum 500 tons or more per day of i

1. No such facility shall be built

a. increase existing levels of to.
delermined by Federal, State or SanL-
- b. be localed within a three mi.
care center or nursing home for the e!
c. make additional demands ©

City.

2. Any such facility built shall includt
sources of toxic air pollutants, inclu
wastes, and coatings, are removed frc
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. RANK 1 OF ‘1. PAGE 1 OF 5 DB Ry, DOCUMENT
LATE:
880418

RESOLUTION NUMBER R-270781
ADOPTED ON APRIL 18, 1988

WHEREAS, the City, 1n Jung 1986, entered into an option to
lease certain property in Mission Beach Park and the option was
exercised and the lease was entered into with Belmont Park
Associotes on March 5, 1987; and
WHEREAS, pursuont to the terms and conditions of the lease,
Beimont Park Associates proceeded with the development of
improvements on the Mission Beach Park site and expended
aopproximately $5 million for such improvements on or before
November 3, 1987; and
WHEREAS the Save Mission Beach Park (Belmont Park)
initiative was approved by the voters at the election of
November 3, 1987, which initiotive established limitations with
regord to retodl or commercial use of the property; and
WHEREAS, Section 6. of the initictive reads as followsr
. Section 6. Exemptions for Certain
" Projects. This measure shall apply to all

RANK T OF 1, PAGE 1 OF -5, DB RAO , DOCUMENT
DATE:

(R-88-2199) ﬁth

17641

17641
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RANK 1 OF PAGE 2 OF 5, bB %} . DOCUMENT 176410
proposed development or redevelopment of
Mission Beach Pork except o develocpment or
redevelopment proposc which has obtoined o
vyested right’ os of the effective date of
this measure. ©or purposes of this megcsure, O
nvested right' shall nhave been obtained only
it eoch of the following criteria is met:

(o) The project hos received its final
discretionary approval; and

(b) Substantial expenditures have been
incurred in good faith relionce on the final
discretionary approval; and

(c) Substontial construction has_been
performed on the property in good faith
relionce on the final discretionary approval.

The “substaontiality” of the expenditures
incurred and of construction performed and the
question of whether or not such expenditures
and construction were in "good faith" are
questions of fact to be determined on G COSE€
by case basis by the City Council following

"application by the landowner or developer and
t

RANK 1 OF 1 PAGE 2 OF 5, DB RAO , DOCUMENT 17641

’

proposed development or redevelopment of



RANK 1 OF PAGE 3 OF 5, DB RAO , DOCUMENT 17641
upon notice (o thow terested public, ond
tollowing public hearing.
and '
WHERFEAS, Belmont Park Associotes requestec that the City
Council determine that Belmont Park Associaies hod obtcined o
“vested right” as of the effective date of the initiative; and

WHEREAS, written evidence, including the administrative
record summoarizing the history of the project was submitted to
the City Council and lodged with the City Clerk prior to
March 21, 1988; and , -

WHEREAS, hearings were held on March 21, 1988, ond April 18,
1988, on the subject of whether or not such '"vested right' had in ~
fact been obtained; and

WHEREAS, testimony waos given to the Council on said dates
with regard to those activities  which Belmont Park Associates
performed prior to Novermber 3, 1987, which it osserts met the
criteria contained in Section 6. of the initiative; and

WHEREAS, said testimony ndicated that the Belmont Pork
project had, in foct, received its final discretionary approval,
ihat substantial expenditures had been incurred in good faith
reliance on the final discretionary approval; and that
substantial construction had been performed on the property 1n

t

RANK 1 OF I PAGE. 3 OF 5 DB RAO, DOCUMENT 17641
upon notice to the interested public, and



. RANK i 0F PACK 4 OF 5, DB O DOCUMENT
gooc¢ faith renance 9N the Thal ciscretionary approval;
THEREFORE, :

BE IT RESOLVED, by the Council of The City of Son Diego, that
the City Council hereby determines that the Belmont Park
Associates project ct Mission Beach Park, as described above, had
obtcined o 'vested right” under (ne Sagve Mission Becch Park
(Belmont Park) Initiative, also known as Proposition G, as of
_November 3, 1987, the cffective date of said initiative, based on
all of the testimony presented and based on the following
Findings of Fact:

1~ Belmont Park Associates received its final discretionary
aopproval in connection with the project when it received
demolition and building permits on March 5, 1987.

2. Substantiol expenditures were incurred by Belmont Park
Associotes in good faith relionce upon the final discretionary
approval in that os of the effective date of Proposition G,
Belmont Park Associates had expended in excess of $5 million in
connection with the project.

3 Belmont Park Associates performed substantial
construction on the project in good faith reliance on its final
discretionary approval in that on the effective date of
Proposition G the project was obout 40% complete including

t

RANK 1 OF 1, PAGE 4 OF 5 DB RAO , DOCUMENT
good faith relionce on the final discretionary approval; NOW,

17641

17641



. RANK 1 OF ’... PAGH 5 OF 5, DB I?@ . DRCUMIINT 176841
construction of nine cuilldingMPrestorcuon oF ihe plunge,
underground uifilities end on and oif site publc mprovemenis.

APPROVED: JOHN W. WITT, City Attorney
By
Hareld O. Vaolderhcug
Deputy City Attorney
HOV:ps:fs
06/16/88
Or.Dept:Clerk
R-88-2199
Form=r.none
~—DOCUMENT—END——

!
RANK 1 OF 1, PAGE -5 OF 5, DB RAO , DOCUMENT 17641
construction of nine buildings, restorction of the plunge,
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PLANNING DIRECTOR RESOLUTION NO. 7675 e

GRANTING COMPREHENSIVE SIGN PLAN PERMIT NO. 88-0669

WHEREAS, BELMONT PARK ASSCCIATES, a limited partnership,
Owner/Permittee, filed an application for a Comprehensive Sign
Plan Permit to allow Permittee, one project identification sign
and interior store front signage as described herein, located on
the west side of Mission Boulevard between Ventura Place and San
Fernando Place, described as Parcels 1, 2, 3, and 4, Mission
Beach Park, Map No. 432, in the CS Zone; and

WHEREAS, on October 14, 1988, the Planning Director of the City
of San Diego considered Comprehensive Sign Plan Permit

No. 88-0669 pursuant to Section 101.1123 of the Municipal Code of
the City of San Diego and; NOW, THEREFORE,

¢
BE IT RESOLVED, 'by the Planning Director of the City of San
Diego, as follows:

a; The proposed comprehensive signage pian will fulfill an
individual and/or community need and will not adversely
affect the General Plan or the Community Plan.

b. The proposed comprehensive signage plan, because of
conditions that have been applied to it, will not be
detrimental to the health, safety, and general welfare
of persons residing or working in the-area and will not
adversely affect other property in the vicinity.

c. The proposed use will comply with the relevant
regulations in the Municipal Code. Signage under this
Comprehensive Sign Plan will result in an improved
relationship among the various signs and building
facades covered by the plan.

2. That said Findings are supported by maps and exhibits, all of
which are herein incorporated by reference.

BE IT FURTHER RESOLVED, that based on the Findings hereinbefore
adopted by*the Planning Director, the application of
Comprehensive Sign Plan Permit No. 88-06637 is hereby granted to
Owner/Permittee in the form and with the terms and conditions as
set forth in Comprehensive Sign Plan Permit No. 88-0669, a copy
of which is attached hereto and made a part hereof.

HFlee Okeson * : Robert W. Didion
Deputy Planming Director Senior - ‘Planner
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COMPREHENSIVE SIGN PLAN PERMIT NO. 88-0669
PLANNING DIRECTOR

This Comprehensive Sign Plan Permit No. 88-0669 is granted by the
Planning Director of the City of San Diego to BELMONT PARK
ASSOCIATES, a limited partnership, Owner/Permittee, under the
conditions in Section 101.1123 of the Municipal Code of the City
of San Diego.

1. Permission is granted to Owner/Permittee to use ground and
wall signage for the Belmont Park Development as described
herein, located on the west side of Mission Boulevard between
Ventura Place and San Fernando Place, described as Parcels 1, 2,
3, and.4, Mission Beach Park, Map No. 432, in the CS Zone.

2. The Comprehensive Sign Plan shall consist of the following:

a. Signage ser%ing the Belmont Park Shopping Complex;
b. Three sign types to include the following are
acceptable:
1) Perimeter signs (viewed from the boardwalk and

north, east and south perimeter of buildings);
perimeter signs shall consist of tenant
identification wall signs, which would conform to
the City Sign Ordinance and the Coastal Regulations
of the C Zone. Signs shall not exceed one sguare
foot of sign face per one linear foot of building.
Note: Refer to Exhibit "A," dated October 14,
1988, for example of linear foot measurements; two
free standing entry canopies are also proposed for
Buildings 5 and 6. Lettering and signage on these
canopies shall appear on front canopy face only.

2) One project identity sign, to be located at the
southwest corner of Mission Boulevard and Ventura
Place. The sign shall be a2 monument ground sign
not to exceed six feet in height mounted on a base
not exceed 10 feet in length.

3) Interior store front signs as opposed to perimeter
signs, shall not be visible from the public
right-of-way. These signs shall consist of a
maximum of one entrance sign over each entry doorx,
and one tenant identification sign which shall
conform to Exhibit "A," Tenant Design Manual.

c. Signage for the roller coaster is not a part of this
permit; and
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d. Signage 1is not permitted to be attached, hang from or be
part of any of the "tri-arches" which are considered to
be historic.

3. No permit for any signage shall be granted‘nér shall any
activity authorized by this permit be conducted on the premises

until:

a. The Permittee signs and returns the permit to the
planning Department;

b. The Comprehensive Sign Plan permit is recordéed in the
office of the County Recorder.

1f the signed permit is not received by the Planning
Department within 90 days of the Planning Director decision or
within 30 days of a Planning Commission oI City Council decision,
the permit shall be poid.

4. Before issuance of any sign permits, complete sign plans
shall be submitted to the Planning Director for approval. Plans
chaill be in substantial conformity to Exhibit "av, dated

October 14, 1988, on £ile in the office of the Planning
Department. No change, modifications or alterations shall be
made unless appropriate applications for amendment of this permit
shall have been granted.

5. All outdoor lighting shall be so shaded and adjusted that the
light is directed tc fall only on the same premises as light
sources are located.

6. This Comprehensive Sign Plan Permit must be used within

36 months after the date of City approval or the permit shall be
void. An Extension of Time may be granted as set forth in
Section 101.0500 of the Municipal Code.

7. Construction and operation of the approved use shall comply
at all times with the regulations of this or any other
governmental agencies.

g. After establishment of the project, signage shall not be
modified for any purpose unless:

a. Authorized by the Planning Director; or

b. The proposed use meets every reguirement of the
comprehensive sign plan existing for the property at the
time of conversion; OI

C. The permit has been revokeé by the City.

5. This Comprehensive Sign Plan Permit is a covenant running
with the lands and shall be binding upon-the Permittee and any
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and the interests of any successor shall

r SUCCEeSSOrs,
ondition set out.

successor O
be subject toO each and every C
the Planning Director on October 14, 1988.

passed and adopted by
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CSP PERMIT NO. 88-0.

AUTHENTICATED BY:

Lot b,

ROBERT W. DIDION, SENIOR PLANNER
PLANNING DEPARTMENT

LEE CKESON,"
PLANNING DEPARTMENT

STATE OF CALIFORNIA, ') oo
COUNTY OF SAN DIEGO, )

On this ;;L) _/_'/"\,jﬁ / day of ﬂﬁWMé in the year / ///‘///,/

before me, Catherine L. Meyer , a Notary Public in and for said county

and state, personally appeared _ ROBERT W. DIDION , personally
known to me (or preved ve BE 6R the besis ef sasisfeetery evidenee) to be
the person who executed this instrument as Senior Planner of the City

Planning Department, and Lee Okeson, personally kmown to me (er preved te me

en the besis of setisfaetery evidenee) to be the person who executed this

instrument as Deputy Planning Director of the City of San Diego, and
acknowledged to me that the City of San Diego executed it. -

IN WITNESS WHEREQOF, I have hereunto set my band and official seal, in the
County of San Diego, State of California, and the day and year in this
' ARPANPPPPNE

certificate first above written. “x
OFFICIAL SEAL

*l), CATHERINE L. MEYER
NAME CATHERINE L. MEYER O
(typed or printed) $AM DGO COUMTY

’,« ! e ¢ My Covmizsien Exp. Dec. 28, 1988 2

TNy ¢t //%'): ' oy
SIGNATURE C,Z*L-/ (LU A ASG NOTARY STAMP

T y
AWt Y s e 2w BRI SIS

WL LEAT ]
LOREYET S

R K - T

Y ,. .
AT o
. e e L T s e am L Iy -
. s‘a LT Ly ST Fro Do dn 160k
e TV EEY Y PR A UREY LET LY L

SARN DEL YL X
- My Commes pec 5. 1943 -
P AR R AP BN BB, T AT L ":".-.
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ACKNOWLEDGED: B i VERAL v e
1__CGUkTY I':L,LC{(%%R f

The undefsigned Howner/Permi ttee'' by ‘execution hereof agrees to each and
every condition of this permit and promises to perform each and every
obligation of Permittee hereunder.

BELMONT PARK ASSOCIATES, a Limited Partnership, "Owner/Permittee",

RF &5
AR &>

BY_A71=ZLOL.,.._QU~\\’ MG /

W\Am
CFFICIAL SEAL

KRiSTAH Y WOLLESEN

3 NOTARY £ UBLIC - CALIFORNIA
SAL (VEGO COUNTY

My Comm, Expires July 25, 1989

State of California, )
County of San Diego. )yt

On this ffggﬁ7z:;[f : day of %:)ZL¢74/977¢,42421 , in the

year@& before me, /l-,//-q/_:,’)p}/;) . k/ﬂ-‘CéESé'/d,
a Notary Public in and for said county and state, personally appeared
ARV Ao [ EAtBECA ., personally known to me (or proved

to me on Lhe basis of satisfactory evidence) to be the person that executed
this instrument, on behalf of the partnership and acknowledged to me 'that

the partnership executed it.

5S.

vrship)

IN WITNESS WHEREOF, | have hereunto set my hand and official seal, in the
County of San Diego, State of California, the day and year in this
certificate first above written. ‘

(pa

Name A%/Sfﬁﬂ A’ Mﬂ V4 CE;SQ?/Z/

. P (typed Of,grint d)
NOTARY STAMP Si gnature'//%a?ﬁ/ VL el

..._.-—...—_—_.-.-——_—__..,.—.—.—.—........_.._——_———_—-—————__..._........_._..__—_...-—..._..—.___.—_—__

State of California, ) g
County of San Diego. )

day of , in the

r

On -this
year , before me,
a Notary Public. in and for said county and state, personally appeared

, personally known to me (or proved
to me on the basis of satisfactory evidence) to be the person that executed
this instrument, on behalf of the partnership and scknowledged to me that

the .partnership executed it.

(partnership)

IN WITNESS WHEREOF, | have hereunto set my hand and official seal, in the
County of San Diego, State of California, the day and year in this

certificate first above written.

Name : -
' {typed or printed)

NOTARY STAMP Signature
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651 and shall include motorized and non-motorized
craft, including wind surfers, but shall exclude surf
boards and paddle boards. :

b. Except as provided herein, no person shall
operate a vessel or boat at a speed in excess of 5
nautical miles per hour within any area marked by
buoys or markers which are moored along the
perimeter, or as close thereto as is practicable, or
adjacent to that portion of the San Diego — La Jolla
Park Ecological Reserve as shown on Document No.
0-16857 on file in the office of the City Clerk, which is
hereby designated a restricted area pursuant to
Harbors and Navigation Code section 660 and des-
cribed as follows: '

Beginning at Point “97" on Alligator Head Point
thence 1939.69 feet N 20 degrees 18'47.0"E, more or
less, to Point “42” (Lambert Coordinates: N
252,279.844, E 1,686,757.560; Geodetic Coordinates
32 degrees 51' 21.0" North Latitude, 117 degrees 16
12.0" West Longitude), thence 2662.27 feet S 88
degrees 08' 12.2" E, more or less, to Point “43” (Lam-
bert Coordinates N 252,193,281, E 1,689,418.425,
Geodetic Coordinates 32 degrees 51'20.4" North Lat-
itude, 117 degrees 15'40.8" West Longitude), thenrce
125 feet N 30 degrees 0’ 00" E, more or less, to Point
“44” (Lambert Coordinates N 252,301.5634, E
1,689,480.925; Geodetic Coordinates 32 degrees 51’
-21.47" North Latitude, 117 degrees 15’ 40.08™ West
Longitude), thence 3028.48 feet N 10 degrees 24’
55.6" E, more or less, to Point “45” (Lambert Coordi-
nates N 255,280.115 E 1,690,028.427; Geodetic
Coordinates 32 degrees 51'51.0"North Latitude, 117
degrees 15’ 34.0" West Longitude), thence 1741.11
feet S 81 degrees 24’ 29.1" E, more or less, to Point
“82" (Lambert Coordinates N 255,020.000 E
1,691,760.000; Geodetic Coordinates 32 degrees 51'
48.59" North Latitude, 117 degrees 15’ 13.78" West
. Longitude), thence generally southerly and westerly
following the Mean High Tide Line to point of begin-
, hing,

c. Except as provided herein, no person shall use
or operate avessel or boat within an area marked by
buoys or markers which are moored within that
portion of the San Diego — La Jolla Park Ecological
Reserve, or as close thereto as is practicable, as
~ shown on Document No. 00-16857 on file in the
. office of the City Clerk, which is hereby designated a
special use area pursuant to Harbors and Naviga-
tion Code section 660 and described as follows:

Beginning at Point “97" on Alligator Head Point,
thence 2771.67 feet N 59 degrees 29'31.1"E, more or
less, to Point “80" (Lambert Coordinates: N
251,867.843 E 1,688,472.153; Geodetic Coordinates:
32 degrees 51' 17.09" North Latitude, 117 degrees 15’
51.86" West Longitude), thence 400 feet S 30 degrees
30’ 28.9” E, more or less, to Point “91™ (Lambert

Coordinates: N 251,523.220 E 1,688,675.217; Geo-~

detic Coordinates: 32 degrees 51' 13.70” North Lati-
tude, 117 degrees 15'49.43" West Longitude), thence
2450 feet S 59 degrees 29’ 31.1" W, more or less, to
Point “99" (Lambert Coordinates: N 250,279.455 E
1,686,564.399; Geodetic Coordinates: 32 degrees 51"

MC 6-166
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01.2" North Latitude, 117 degrees 16’ 14.0” West
Longitude), thence generally southerly and westerly
following the Mean High Tide Line to point of begin-
ning.

d. The provisions of subsections (b) or (¢) shall not
apply to any vessel or boat used or operated by or
under the authority of any governmental agency nor
during emergency use or operation affecting life or
property.

e. The City Manager may promulgate any addi-
tional rules and regulations necessary and consist-
ent with these provisions regulating or limiting the
use of boats, vessels, surf boards or paddle boards
within the San Diego — La Jolla Underwater Park
Ecological Reserve desigriated herein.

f. The City Manager shall cause appropriate buoys
or markers to be moored to mark the perimeters of
the special use and restricted areas hereby desig-
nated, or as close thereto as shall be practicabie.
Between October 1st and April 30th of each year, the
City Manager is further authorized to reduce the size
of the boating prohibited zone established in subsec-
tion ¢ by removing buoys or markers as may be
appropriate to accommedate seasonal demands.

(Amended 10-2-89 by O-17350 N.S.)

§ 63.50 Restricting The Use Of Mission
Beach Park

1. From and after the effective date of this mea-
sure, the Mission Beach Park property owned by the
City of San Diego shall be restricted to the following
uses:

(a) Public park and recreation uses such as
grass, picnic areas, public open space, public park-
ing, public recreation and meeting facilities.
Expressly excluded are retail and commercial uses
except within a historically rehabilitated Plunge
Building which would serve park and beach visitors,
such as restaurants, fitness center and the like.

(b) Historical preservation uses, such as preser-
vation and rehabilitatidn of the historic Plunge
Building, Roller Rink Building and Roller Coaster
where economically feasible,

(c) Incidental and related uses to those uses
authorized by (a) and (b) above provided such
incidental and related uses are clearly subordinate
to the authorized uses and are minor in nature.

2. Immediately following the effective date of this
measure, the City Council shall initiate a program to
carry out the provisions of this measure by amend-
ing the appropriate planning and zoning documents
applicable to the Mission Beach Park property so
that they are consistent with this measure. This pro-
gram shall include, as necessary, amendments to the
Progress Guide and General Pian, Mission Beach
Local Coastal Program, Mission Beach Planned Dis-
trict Ordinance, Mission Beach Precise Plan, and all
applicable City Zoning Ordinances.

3. Definitions. For purposes of this Initiative mea-
sure, the following words and phrases shall have the
following meanings:
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(a) “Mission Beach Park” shall mean that real
property together with fixtures and appurtenances
owned by the City of San Diego and: generally des-
cribed as follows:

Pueblo lands — Portion of lot 1803 West of Mis-
sion Boulevard, South of Ventura Place, North of San
Fernando Place and East of Ocean Front Walk

(b) “Effective date” means the date upon which
this measure is enacted by the City Council, or the
date upon which it is approved by the voters, whi-
chever occurs first.

4. Implementation. The City Council, City Plan-
ning Commission, and City staff are hereby directed
to take any and all actions necessary under this
_ Initiative measure, including but not limited to

adoption and implementation of any amendments

to the Progress Guide and General Plan, Mission
Beach Local Coastal Program, Mission Beach
Planned District Ordinance, Mission Beach Precise
Plan, all applicable City Zoning Ordinances, or City
Code, reasonably necessary to carry out the intent
and purpose of this Initiative measure. Said actions
shall be carried out forthwith.

5. Guidelines. The City Council may adopt reason-
able guidelines to implement this Initiative measure
following notice and public hearing, provided that
any such guidelines shall be consistent with the
_ intent and purpose of this measure.

6. Exemptions for Certain Projects. This measure
shall apply to all proposed development or redevel-
opment of Mission Beach Park except a develop-
ment or redevelopment proposal which has
obtained a “vested right” as of the effective date of

‘this measure. For purposes of this measure, a
“vested right” shall have been obtained only if each of
the following criteria is met: '

(a) The project has received its final discretion-
ary approval; and

(b) Substantial expenditures have been incurred
in good faith reliance on the final discretionary
approval; and

(c) Substantial construction has been performed
on the property in good faith reliance on the final
discretionary approval.

The “substantiality” of the expenditures incurred
and of construction performed and the question of
whether or not such expenditures and construction
were in “good faith” are questions of fact to be
determined on a case by case basis by the City Coun-
cil following application by the landowner or devel-
oper and upon notice to the interested public, and
following public hearing,

7. Amendment or Repeal. This measure may be

- amended or repealed only by a majority of the voters
voting at an election thereon.

8. Severability. If a section, subsection, sentence,
phrase, clause, or portion of this Initiative is for any
reason held to be invalid or unconstitutional by any
court of competent jurisdiction, such decision shall
not affect the validity of the remaining portions of
this Initiative. It is hereby declared that this Initia-
tive and each section, subsection, sentence, clause,
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phrase, part, or portion thereof would have been
adopted or passed irrespective of the fact that any
one or more sections, subsections, sentences,
clauses, phrases, parts or portion be declared
invalid or unconstitutional,

(Addition of SEC. 63.60 approved on 7-28-87 by
0-16914 N.S, and voter approved 11-3-87)
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