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SAN DIEGO
PROPERTY DEPARTMENT, MAIL STATION 5I-A
SECURITY PACIFIC PLAZA, 1200 THIRD AVENUE, SUITE 1700
SAN DIEGO, CALIFORNIA 92/01 TELEPHONE: (619) 236-6020

July 28, 1987 rltt/iT
o f/~1' 7~.'

jai/a
C1'L 0.( •

fJ Jell T:>-I

~ JI.'T-( 4i1;' ri/J·{
t.oIt--

Mr. Lawrence D. Lamb
City of San Diego
Property Department
Sec~rity Pacific Plaza
1200 Third Avenue, Suite 1700
San Diego, CA 92101
Re: Lease - Bahia Hotel
In regard to the referenced agreement, please change the lessee's
name to read:

Anne L. Evans d.b.a. Bahia Resort Hotel
The above defines the title change that I have recently enacted.

Very truly yours,

Anne L. Evans
LDL:baa(1)43

ABOVE ACCEPTED:

By: <; \~~--·-~anaer
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:~ pROPERTY OEPARTMEN,T

" " 69'7319-DOCUMENT NO. =~_
A G R E E MEN T f ILED ~~~_~_~ __~~_~~ :_

OfFICE OF THE CITY CLERK
SAN DIE.GO. CALlF0'i~~:

l.a;:?3 <2 61#'i!;:> tV.

•

"

executed in duplicate, this day of

,":1":0 t :)tween TEE CITY or SANDIEGO,. a municipal corporation in the County of

...: ..-........ .~_2;'/, St ar e of California, hereinafter called "CITY", and WILLIA~\,D. EVANS

and W"":'.' :::. LAi,!OREAUX(formerly LUCYE. COOP[R), whose address is 998 Hest Miss~on -r:;~
"

iBay Dr:,ve, San Diego, California, 92109, hereinafter called "LESSEE", WITNESSETH:
"

I,
~::',1 DEHISi::: The CITY hereby leases to the LESSEEand the LESSEEhires from { "

t;!(, ::I':v, fo,:,' the purpose of cons t ruc t ing , operating and maintaininr a cottage : --6
r-e eorrt e: ea i~;proved with cottages, apartments or motels, together with a restali- ,
r-ant ar.«, cock t ai.L lounge, with facilities for the, rental of boat slips, rental of
beats, ,,!',j such other complementary facilities 15 may be first approved in writing " ,.---
by tha C~ty ilanager of CITY, and for no other p~~poses, those certain premises with ~
the a:~~~ten~nces situated in the City of San D1ego"county of San Diego, State of \
Ca},i,fo:'r:ia , and more particularly 'described as follovls: ' ,"-- ' '

';':.<. t por-tLon of the tidelands and submerged o~illed lands of IHssion Bay,
f0r~erly False Bay, according to Map thereof de by James Pascoe in 1870,
.; :::''-.'Yof. whLch Map was filed in the Office of the County Recorder of San
Di,,,g;:,, November 14, 1921, and is known as !1iscellaneous Map No. 36, all '
bcinf, in the City of San Diego, County of San Diego, State of California,
described as fol~ows:

/

"A!'CEL I
3e~~~ning at the Southeast corrier of Lot 24 in Block 10 of Resubdivision
:;,: ?':_ocks 7, 8 and 10 and a portion of Block 9 and Lot "A", Inspiratior.
,.e: ,:;"ts, acco rding to Map thereof He. 1700, filed in the office of the
Cour.t.y Recorder: of San Dieeo County. December 27. 1917; thence along the
Sou'C;lerly "-ine, of said Lot 24, South 89° ~5' 56" ,Hest, (Record North 89°
5S' ~est) 25.00 feet 'to a point of tangeot curve in the boundary of said
L,'C 24; thence South 00°04'04" East, 2.00 feet to an intersection 'lith a
l!ne 'which is parallel with and 2.00 feet Southerly at right angles to
~h8 Southerly line of said Block 10; thence ale~e said parallel line
.,~.-~;-,89055'56" East, 249.7,0 feet; thence North 05°30'00" Hest 104.06
:08t1o the United States Coast and Geodetic Survey TDangulation Station
"Old TOIm", (The Lambert Grid Co-ordinates, CaLi.f'cr-n.ia Zone 6, for said
St?tion "Old Tcvm" are X = l,712,l'15.17 '- East and Y = 213,819.22 - North)
and said Tri,m[;;uIFltion Station is located at Latitude 32°45'02.845" North
and Longitude 117°11"07.200" Hest, beinr; also the point of origin for the
San Dieeo r:ity Encineer's Mission Bay Park Co-ordinate System; thence
Horth 7.745.14 feet and Hest 19,11,6.93 "eet to the TRUEPOINTOF BEGINNING,
the ::iss!on Bay Park Co-ordinates of sa i.c TRUEPOINTOF BEGINNH;Gbeing ,
ilcrth 7,745.14 feet and Hest 19.14G.93 feet; thence Horth 15°33'49" East,
S1. 'J2 feet t c lii.ss i.on Bay Park Co-or-dInat es north 7,832.82 feet and \{est
2,9,::'1.2.51 feet. being, a l so.« point on the Mean HiE;hTide Line of :lission
2:-: ' as estab1i3hed on' Hiscellaneous Hap No. 198 recorded ,in the Office
~:: ';..e Co.irrty Recorder' of San Diego Cour.ty en June 17, 1948; thence con-
::~",-ing ,"',:,0:-'2; said [.jean H{gh Tide Line as follows: South, 76°42'39" East,
::C. :"J feet to lii~sion Bay Park Co-ore inates North 7,828.23 feet and i,lest
:"9,,';03.05 feet; thence North'75027 '18" Eas t 205.98 feet to :-\ission Bay
"'~:"!. Co-ordinates. Norrth 7,879.95 feet and "lest 18,903.67 feet; thence
:\;:;;i. 8'0°32' 22" East 201',56 feet to :1ission Bay Park" Co-ordinates North
;,,:_3.09'feet and West 18,704.85 feet; thence North 51°26'35" East 53.10
re'::T; thence North 37~18'49" East ,100.98 feet; thence North 8°51'34" East
162.01 feet 'to. a Roint hereby -.desie;nated as'Station'" 17" on said I·lean High
Ti,'c Line; thence North 4°30'49" Hest, 203.19 feet to Mission Bay Park Co-
or.::,nates No:;,'!:h8,389.13 feet and Vlest18,593.16 feet; :thence North 16054 f

27" Hest, ,64.0G feet; thence North'25025'48" West, 100.02 feet; t::ence
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~ . ••- \, ,-' -North 29°25'37" Hest; 100.40 feet; thence North 36°08'47" 1'lest,102.17 feet
.to Mission Bay Park Co-ordinates North 8,710.70 feet and West 18,754.33 feet;.

thence leaving said (·leanHieh Tide Line, North 65° 52'3D" East, a distance of
435.62 feet; thence South 25°16'00" East, 305.31 feet.to a point on the arc
of a tangent curve concave Westerly, having a radius of 705.0 feet; thence
Southerly along the arc of said curve, through a central angle of 65°16', a
distance of 803.08 feet to Mission Bay Park Co-ordinates North 7,858.57 feet
and Hest 18,333.94 feet; thence South 40°00'00" Viest, tangent to said curve,
496.60 feet; thence North 50°00'21" vlest, 28.76 fe'et to the point of tangency
of a curve concave Scu'thwester-Ly, hav ing a radius of 1260.0 feet; thence North-
Hesterly alonr; the arc of said curve, throur.;ha central angle of 24<:>25'50",a
distance of 536.01 feet to the TRUE POINT OF·BEGHrNING of this Parcel r.

..

PAFCEL II

Beginnine at said Station 17 of said Hean Hieh Tide Line of 11ission Bay accor-
ding to said !'liscellaneous!'lapNo. 198 hereinbefore described in Parea I;
thence Leav ing S'idl~ean High Tide Line, South 85°29'II" Hest a distance of
100.00 feet to a point; thence North 4°30'l~9"\,est, a distance of 100.00 feet
to a point; thence North'85029'11" East a distance of·100.00 feet to a point
on aforesai.d rlean High Tide Line; thence South 4°30'49"Ea;t, along sei.cnean
High Tide Line, 100.00 feet to the Point of Beginni~g'of this Parcel II.

'I\ (B) TERi'l:'The term shall be fifty (50) years, beginning on the date of
execution of this lease agreement by CITY.

(C) RENT: The rent is payable monthly in arrears, except as othervrise provided
herein, Hithin one (1) month following the close of the calendar month in which the
income .'dasearned, at the office 0(, the City Treasurer, City Adrr.inistrationBuilding,
Communi ty 'Concourse, San Diego, California: 92101, and shall be as follows:

LESSEE agrees to pay to CITY a sum of money based upon a percentage of gross
income and volume of units sold as listed be Low , or a minimum yearly rental herein-
after set forth, whichever of the tl-10is greater.

L Beginning unon said date of execution her-eof until January 31, 2003, LESSEE
shall pay FIVE PER CENT (590) of the gr-oss income received by LESSEE' from
rental of rooms, cottages and other living accommodations. Beginning
February 1, 2003, for the rem~!der of said term, LESSEE shall pay SEVEN PER
CENT (7~\) of gross income Fr-om said r-errtaI of rooms, cottages and other
living accommodations. Provided, howe'/cr, LESSEE may deduct from such gross
income before computing the rent due CITY, any commission or fee paid to
a travelqgent or bureau, or reservation agent or agency, or other rental
agent as a result of procurement or atbmpted procureme~t by said agent,
bureau or'agency of tenants for said rooms, 'cottaEes end other living
accommodations; provided, further, that such deductions shall not exceed
TEN PER CENT (10%) of such gross income and provided further, that no
c.oductions shall be allowed Hith respect to fees paid to any such agency
or bureau if LESSEE has any financial interest therein.

2. FIVE PER CEl-lT(5%) of all r;ross income from operations of a'cocktail lounge
r.nd bar dispensinr.;alcoholic beverages, or from any other operation, con-
cessLon or facility engaged in -the sale of alcoholic beverages •. The CI'I'Y
f).crebyapproves, -insofar as it is able to do so',the d,ght of LESSEE to.
engage in the sale of alcoholic beverages on the leased premises, ~oth,
"on sale" and "off sale" as defined by the California Alcoholic Beverage
Control Board; provided, however , that LESSEE shall-build adequate facili-
ties Ln keeping with the design of the leased premises for the dispensing
ofseld alcoholic beverages.

3. GiI PER eEI·:T(19.5) of the gross income fr-om operations involving the serving
c.'mea.ic , or the dispensing of food, including but not limited to the coffee
::·.op,restaurant. and food_ dispensed, in the cccktail lounge.

.-/'f- ,
I

4. 'i',~!'lPER CEHT (10%) of gross income f'r-crn 'boat sLi.pvr errtaL and boat stor-age,
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5. FIV!.PER carT (5%) of gross income from any boat rentals or from fares in
conjunction with the operation of any excursion, sightseeing, or shuttle
boat and as first approved in writing by the City :Manager.

!,
i

i
I

6. rIVE PER CENT (5%) of gross income per month from the operation of a Health
Club.

,,
I
i'

II,
I

I

7. a. FOUR PER CENT (4%) of gross in~ome from operation of a Gift Shop; and

b. FIVE PER CENT (5%) of gross income from any other source not hereinabove
stated resulting from o.ccupancy of said premises; provided however , that all
revenues arising from felephone and telegraph charges by LESSI:E to patron;>
on said premises shall not be subject to rent. OR;

,...

c. LESSEE may, with prior wr-Lt ten approval of City MaI:lager,pay a flat
monthly rental in lieu of the percentage rents prescribe~in aforesaid
subparaeraphs-a. and b. of this Section (C) 7,·in an amount mut:ua+ly
estimated to be equivalent' to that amount of rent Hhi.ch said/percentage
rents wou Ld produce.

",

,,.
'.

PROVIDED, HOI-IE'IER,either CITY, act i.ngby and through its City Hanager, or
LESSEE, may at any time request a review of the rental rates and/or items
included for computation of rents provided in this Section (C) 7. Following
such :::,evieH,in the event City ['1anagerand LESSEE agree in Hri.ting upon a
z-ev ision of the rental pr-ov i.sLons of ,''is Section (C) 7, then such revision
shall become effective immediately, an! shall remain in effect for a minimum
period of twelve (12) months. In the vent that City llanager and LESSEE
cannot azree upon a rev,i io,rfolloViing,such revie\-l,then the provisions of

,,=t;'lisSection (C) 7,-a~d:F.-e.. :1.h effect, shall remain effective.
1
9. ~'\:le rnlr;2.r[:UiiI annual rental dur-Lng the first five (5) :"2.::.):3 of this lease

"'.,ree,:<:::,tshall be Twerrty Thousand and,l:o/lOO Dollars ($20,000.00) per
H~ar 0 Conmenc ing on the fifth. (5tn) anna ver-saz-y of tS0 effective di':1te
of.this lease, and on every fifth (5th) anniversary thereafter, for the
~uratio~ of this lease, the miDi~um annual rental to be ~aid to CITY
.haLl.;:;:;ad j usted to Sixty-six '-'TIdTwo-Th irds ?,er Cerrt (66-2/3%) of the
-':"'\""" _., -" .... .,.,rl::'> &' ctu 1 n-l- ~ _od ~ ..... 1 di ..,... -I.e' r- ........, -l-od;· h ... e.:oo.aUc:._ Co.. ';;:;_ e.g'=. OJ. .a I...ua re .. :..5 ik·.l. l, J...;.~c U _ ••8; any ren L..:. _0 ..1;..• 1 \.._ ...0 ~~o.v
:;'·:;enr-eyable, duping the preceding five (5) year, period. I.ESSES shall _
-;ay sa Ld minimum rent s- 'if appLi.cab'l.e., annua Ll.y in ar-r-ear-s , \'li thin thirty
(30) days follm:ling each arm.ivcr-car-y 0;: t:--:ecornmcncemerrtdate of this lease.

- -,

i

I,,
I

9.
. I

Pr-ovided further, in addi t ion to the rents prov.ided hereinabove, LE~SEE shall -(
pay to CITY, Hithin thirty (30) days follc\-1i;'l~~nniversa'::'Y-cate)of this I 'i/J'/Ir/
lease, add i t ioneL rent computed as Fo.lLows : ~ tUo<....,~D. ~ 1l.-tI1.A. ~\- cr."' .....FQlAI LJL - i

. - - ,1.:;1e.- l-~"""t'Il-Q ft~ 3·1{, iu 4--1. '.
a. \oi~E:n LESSEE'S annual gross ir,comeIur,der this lease exceeds the sum of i

$1,500~000.00, then LESSEE shall ~ay to CITY Dne-Half of One Per Cent, '
('1./2of 1%) of said e>:cess gross incase up to a rr;aximumgross income
of $2,000,000.00;

1-
_10 vihen LESSEE'S annual gross income under'this lease exceeds the sum of

$2,000,000.00, then LESSEE shall pay to CITY One Per Cent. (1%) of gross
~:come exceeding said $2,000,000.00.

,
\

Om ~hE:-ann~~ersary date of-every fifth (~th) year of the duration of this
lease, said sums <2f$1;500,000:00 end $2,000,000.00 shall be adjusted
''':?Hal-dor dOHn~lardln the same proportion that the Consumer Price Index
:-::'the ·U.S. Department of Laboi', Bureau of Labor Statistics for the San

iege ~rea at the time shall.have increased or decreased in relation to
j:,es,_id price index for February, 1965, hereby agreed to serve as the
:',aseof 100%.

j',

,,,,,.
,-

/ ,
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10. It is expressly understood and agreed that in all cases Hhere a percentage
is required to be calculated and paid on gross income received from any
operation, concession or facility, such percentage shall be calculated and
paid, whether the income be received by the LESSEE or by any sublessee,
and that all income received by a sublessee shall be considered as gross
income of the LESSEE for the purposes of calculating any percentage here-
under to be paid by LESSEE to the CITY. It is further a8reed that gross
income produced by all vending machines and coin-operated telephones not
owned by LESSEE, up to and including FIVE HUNDRED DOLLARS ($500.00) per
month shall be subject to rental ,hereunder only on the basis of actual
Income received therefrom by LESSEE; PROVIDED, HOHEVER., that the gross
income produced by said vending machines and coin-operated telephones in
excess of FIVE HUNDRED DOLLARS ($500.00) per month shall be subject to
rental hereunder on the basis of the applicable rates of percentage of
gross income stated in Section (C), 1, 2, 3, 4, 5, 6'and 7 aforesaid.

11. In the event -LESSEE fails to Dav the a'DDlicable'rents when d!lliias previously
provided herein, then LESSEE Sh2.1lray CITY, in addition to the delinquent
rent, a sum of money e1]\121to ':'hree1"e:::- Cer.t (3%) of said delinquent rent;
proVided, however, in the evenc said delinquent rent is still unpaid after
fifteen (157 ~ays of becoming delinquent, then LESSEE shall pay CITY,
instead of said 3%, a sum of money equal to Eight Per Cent (8%) of said
delinquent rent. It is the intent of this provision that CITY shall be
compensated by such adqitional sums for loss resulting from rental delin-
quency including costs to CITY of servicing the delinquent account. Pro-
vided, hOHever,.non-payment of any such delinquent rents after forty-five
(45) days of becoming delinquent, shall constitute a default vrh i.ch, at the'
option of the City r-ianager,shall be grounds for termination of this lease
by CITY under the provisions of Section (D)14-hereof. Provided further, r

CITY lianager , at his option', may for E';oodcause waive any such delinquency
comp~nsation required ,herein, u~on Viritten application of LESSEE prior to
the delinquent period. The provisions of this Section (C) 1::'shall not
apply to audit deficiency'pavments as covered in Section (D) 1 hereof.

(D) COVENANTS AND CONDITIONS;

1. RECORDS. Hhe!!everthe-,rent hereunder is'deIlendent on percentat.~ calcula-
tions of eross income ~ccr.u:i,ng.toLESSEE, during all of the interval concerned, the
LESSEE shall keep, or cause to be kept, true, aCCurate and complete records end double
entry books in a manner and form satisfactory to CITY, such records to ShOH all trans-
actions r-e.lat i V8 tc the conduct of the oper2~:icn, and such transactions shall be sup,-
ported by docuraerrts of original entry such "IS sales slips, cash register tapes and
purchase invoices. All sales shall be recorded by means of cash register system which
automatically issues a customer's receipt.or certifies the amount recorded on a sale$
slip and provi~2s financial controls satisfactory to CITY. Said ,cash register shall
have' a Locked-.'.ntotal wh ich is constantly accumulating, '\-Ihichtotal cannot be reset,
and at the opeion of CITY, a constantly locked-in accumulating printed transaction
counter which cannot be reset, or a printed detailed audit tape located within the
register. Ccc;flete beginnine and endinr. cash :::-eeisterreadings shall be made a matter
of daily record. Said books of account and records shall be kept or be made available
at the demised premises or at such other location as is agreeable to CITY, and shall
not be destr-oyed or disposed of Hi thin t nr-ee (3) years falloHinr, dates of afor-eaa.i.d
original en tr-y , Hi thout prior 'CITY coriserrt , 'Eot later than the last 'day of each
calendar month, LESSEE will render to CITY a detailed state~ent as to the Source of
income shou i.n« <.. 11 moneys accr-ued-and sales made during the preceding month, ';:oeether
Hith the amourrt payable to CITY as her-einabove provided and Hill accompany sene Hi th
a r-emit t rnce c;: the amount so shown to he due CITY; provided howcver , that CITY shall
through :::sduly authorized agents or representatives have the right at any and all
reasona~:e times to examine and audit said records for the purpose of determining
the accur-acy thereof, and of the monthly statements of moneys accrued and sales made
on said _remises. Whenever ,said audits by CITY disclose that a rental deficiency
exists, ~ESSEE agrees to pay CITY the a~ount of such deficiency within thirty (30)
days foEm-linE '.-lrittendemand thereof by CITY.

Gross income as used in this lease shall include all income result ins from
occupancy of the demised premises from \'lhateversource derived whether-r-ecei.ved or
to become due (e~:cept such income as shall be specifically excluded eLsewher-e in

_L~_
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this agr-eement), including ·the amount of any manufacturer.'s.or Irnpor-rer-'s excise tax
included in the ppice~-of goods-s6ld,'cven though the 'manufacturer or importer is also
the retailer thereof, and it .is Immater i.eI 1·rhetherthe amount of such excise tax is
stated as a separate charge. Such gross income shall not include federal, state or
municiDal taxes collected from the consumer (regardless of Hhether the amount thereof
is stated to the consumer as a separate ~harge) and paid over periodically by LESSEE
to a governmental agency as required by such agency. The amount of such taxes, hO,l-
ever, shall be shown on the books ~nd records hereinabove: required to be maintained.
In the event a portion of the rent herein required to be paid is based on units of
products received or units of products sold and the remainder is subject in Hhole or
in part to a percentage as additional'rent, the amount representing actual sales of
units of such products shall be excluded from gross income for.purposes of applying
percentage to such remainder or any portion thereof •.

2. QUIET EHJOYl1ENT. LESSEE,. paying the said r-errti and performing the cove-
nants and·agr-eernerrts hereof. s'haLl,and may .at all t imes dur Lng the said term, peace-
ably and quietly have, hold and S]oy the said ~remises for.the term aforesaid. If
LESSEE is d'ispossessed rthr-ougb ac t i.on.of a title superior to CITY's, then this lease
shall not be void or voida-b.lenor' shall CITY be liable to LESSEE for any loss or
damage resulting therefrom; 'but there shall be determined by mutual agreement a
proportionate deduction of the rent covering the peri9d or periods during which
LESSEE is prevented from h",ving the 'quiet possession'of 'the demised premises.

any part
purposes
approval

3-.' INSUP..P.NCERISKS •. The LESSEE shall
thereof, to be used for any purpose or
for which the said premises are hereby
of the City 1'Ianager.

net use, or permit said premises or
r.ur-ooses other than the nur-oos e or- - . - ...leased, without the prior written

4. H-1PP.OVEIiENTS,REPAIRS, ALTEFATIONS. LESSEE shall not make any ma jor'
exterior alterations or changes in the leased premises, or any buildine situated
thereon, or cause to be made, built or installed thereupon, any improvement (other
than any improvement, alteration or change to the interior of a building, the
exterior design of vrh i.chhas theretofore been approved i.nHriting by the City :':an-
agel' of CITY) except in accordance w ith plans and specLfLca'ti.ons pr-evi.ousLy s'-lb-.
mitted to the City [';anagerof CITY and appr-oved in Hritinr; by him. LESS;::::aEr,ses
to take good care of the leased premises, fixtures and app~rtenances, and of all
alt er-atIons , add iticns and improvements to a!1Yof them, and make all repairs in
and about the same that may be necessary to preserve them in good order and condi-
tion (whi.chrepairs shall be equal 'to the ori"i"i3.1wor-k in respect to quality) and
promptly pay the eApense of such repairs. CITY shall not be required to make any

,improvements, repaiDSor alteratio!1s net herein specifically required. LESSEE
hereby Haives' 2.11 Y·ifhts to make repairs at the expense of CITY, as provided ie:
Section 1942 of t:-;eCivil Code of the State of California, and all riEhts provided
for by Section lCjlflof said Civil Code. If, in the opinion of the City j,janager,
said premises are not beine maintained in reasonably good order and conditioD,
CITY shall give, !,ESSEE \-lritt<;n notice to make such repairs or perform such mainte-
nance as is dce~ed ~ecessary by City ·11anaGcr. Failure of LESSEE to do such \-lork
\-lithinthirty (30) days shall g,ve CITY the right to e!",tel~upon. the premises, to do
or cause to be cone such wor-k , and LESSEE hereby' agrees to pay'CITYs cost thereof
within thirty (30) days of demand.

5. DISPOSITIOn OF' n';PROVEHEHTS. All f i.xtur-es and improvements heretofore
and hereafter i!":stalledon said premises' by LESSEE in accordance Hith the provisions
hereof, except LandscapIrig and any under-gr-oundu't i Li t i es, and except any fixtures and
improvements installed to replace or repair any icprovements belonging to CITY, shall
be and remain the property of LESSEE. Upon expiration or other termination of this
lease for any 1'e3S01:, LESSEE shall remove all said f i.x tur-es and improvements belonging
to LESSEE from saie ~rAmises (other than such fixtures and imDrovements which are tHO
(2) feet cr mer-e bel;H the gr-ound surface) vitbout cost to CITY or damage to CITY's
remaining propeYty and pr.emises,-Hithin ninety-CSO) days folloH5.ng said expiration or
earlier termina,ion'of this lease. In the eve!1t LESSEE does not so remove said fix-
tures anc improvements, then CITY may remove, or sell, or destroy same at LESSEE's
expense, ~nd LESS:E agrees to pay to CITY the reasonable cost of such removal, sale
or destruction; or, at CITY's option any property, real or personal, not so removed
shall be deemed abandoned. Provided, however, CITY may elect to purchase fro": LESSEE
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at any time prior to expiration or earlier 'termination of this lease, or ;Jithin thirty
(30) days thereafter, all of LESSEE's fixtures and Lmpr-ovemerrts , at a purchase price
therc~or mutually af.reed upon between CITY and LESSEE. In the event that CITY and
LESSEEcannot agree upon said purcl1ase price Hithin thirty (30) days follmvinr, expira-
tion or earlier termination of this lease, then LESSEEshall remove said fixtures and
improvements as hereinabove provided,

6. ENTRYM:D INSPECTION. CITY reserves, and shall always have the right to
enter said premises _~or the purpose of viei.·,inr._and ascertaining the c cnd'L tion of the
same, or to protect its .int er-e s t in the premises or to inspect. the operations conducted
cn said premises. In the event that such entry or inspecticn by CITY discloses, in
the opinion of the City Manager, that the condition of said premises is not safe,
heal thy or satisfactory, or is in violation of any HunicLpaL, County, State or Federal
or-d i nance , statute or Law , or. is in by.e2c;:-.of z ny condition of this Lease, CITY shall
have the ri£3ht' to cause any such condi tic:-, to :"e rectified at the expens e of the ["ESSEE
upon ten (10) days written notice to LESS}:;:;. ESSEE agrees to pay prompt Ly any and all
costs incurred, LncLudi.ng r-eesonab se ex.re"ses of CITY in having such necessary wor-kdone.
Repayment thereof shall be pede. on the nexr day upon which r-errt becoI!les, due. Further,
after the determir.ation of the City :'lanar::er as hereinabove pr-ovi.dod, CITY may, at its
option, .H ithout additional notice, demand 'that LESSEEfile a fai t'lful performance bond
in an amount 'not to exceed one-ha1f of the annual rent paid to CITY bas ed on the prev-
ious twelve month period, to assure correction of said condition and/or violation.
The rights reserved in this arrd the folJ.o,,;inE section shall not crea"te any obligations
on CITY nor Lncreas e obligations eLsewher-e in thi s lease imposed on CITY. .

7. rENE?P"LANDHATERRIGHTS. CITY hereby reserves all dshts, title and
interest in any and all gas, oil, mineral and wat er- upon or beneath said leased
premises •. CITY hereby reserves the r-i.ght to e:~~antsuch easements Or establish such
rights of Hay over, under, along and acr-os s aai d leased premises for utili ties,
thoroughfares, CY' access as it may deem advisable for the public good.

Pr-ovi.dcd , hovever , CITY shall net unr-easor.ab Ly interfere ~.,rit r. L~:SSEE1 s use
of said premises or invalida.te the" purposes ror ~/ihich this lease is 8ranted 2.LC any
physical damages to LESSEE's improvements resulting from CITY's exercising the rights
herein reserved, shall b~ reim~ursed_t6 LESSEE-by CITY•

. 8. CO!·:?LIANCE\-lITHLA'tl. The LESSEEshall, at its role cost and experis e ,
comply and secure compliance with all the requirements of all municipal, county,
state and f'eder-aI authorities, nOH in force, or Hh:i.ch!'lay her-eaf ter- be iT": forceo,.
per-t aLning to the said premises, the operations ccnduc t ed thereon, and The COI:-

.s t r-uc t i.on , maintenance and removal of Lmpr-ovemorrt s thereon, and shall rc:' thft.L~1.:/
observe, and secure observance ;;i th, in the use of the premises, all rmmic i.paI
ordinances and state and federal statutes now 5.:-, force or which may hereafter be
in force, and shall pay be f'or-e deLinquency all. t axes , assessments, and' fees
assessed or levied upon the LESSEEor the leasecpremises by reason of any buil-
dings, structures, machines, appliances or' other' improvements of any nature Hhat-
soever, erectet'., installed, or maintained' by LESSEEor by reason of the business
or other activities of LESSEEupon or in connection with the said demised premises.
The judgment of any court of competent jurisdiction, or the admission of LESSEEor
any sublessee or permittee in any action or proceeding against them or any of them,
whether the CITY be a part thereto or not, that the. LESSEE, sublessee ,or permittee
has violated any such or-di.nance or statute in the use of the premises shall be
conclusive of that ract as between CITY and LESSEE.

9. UTILI'I~S. Except for ~uch installations or uti~ities as CITY herein
expressly ~grees to provide, LESSEEshaii order, obtain ·and pay for all utilities,
and service and i~stalla~ioncharges iri connection therewithg

CITY stall have the. right to supply electrical power to a public comfcrt
station on Bahi::. Point from 2.~ ex is t i.ng connection to me electrical sys t en of the
leased pre:~ises~ ~s ~onsideration for th~_use ~f Sl16h electtical power, CITY ~~lall
pay to LESSEEt·..-, sum of ·One-Hundr~g THenf"}r-Five2.:-,d··NoflOODollars ($125.00) U!

each Sept;c: ~")er· .. Jiea:r-iy- fn arrears-;=-"' Pr-cv i.ded ~ ;:'~:'le\lE:r, said consideration sh2..11
be subj eel: to Co : ...... U2.1 revie\-j and adjustment upon t:-:'o;lri tteD demand of either CITY
or LESSEr.:.. Pl~C:ided further, CITY shall have t;:~:ri.:rht to terminate this pr'ovision
at any ti,·· ur·,: ten doys ' written ,.otice to LESSE:::.
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10. ASSIGH!~EHT. LESSEE shall not assagn this lease, or any interest therein,

and shall no t sublet the said premises 01'" any part thereof, 01' any right or p::--i.vilege
appurtenant thereto, or suf'fer- any other person (the agerrtn , officersand employees of
CITY excepted) to occupy or use the said prewises without the prior consent of the
City 11ana£er of CITY, except as otherwise· provided in Sections (D) 26 and 30 hereof.
A consent to one assignment, subletting, occupation or use by any other person shall
not be deemed to be a consent to any subsequent assignment, subletting, occupation
or use by another person. Any such assLgnrnerrtor subletting vlithout such coriserrt
shall be void, and shall, at the option of CITY, terminate this lease. This lease
shall not, nor shall any interest therein, be assignable, as to the interest of
LESSEE, by operation of la'.-I,'.-lithout the Hritten consent of the City !·1anager. CITY
agrees, howeve~, that such wr~en consent shall not be unreasonably withheld.

11. ASSIGnS. Time is of the essence of each and all of the terms and
provisions of this lease and this lease shall inure to the benefit of and be binding
upon the parties hereto and any successors of LESSEE as fully and to the same extent
as though specifically mentioned in each instance, and all covenants, stipulations and
a~reements in this lease sha~l extend to, and bind any assigns or sublessees of LESSEE.

12. \lilIVER. The wa iver-by CITY of any breach of any term, covenant or con-
dition herein contained shall not be deemed te be a Haiver of such term, covenant or
condition or any subsequent breach of the same or any ether term, covenant or condi-

.tion herein.contained. T~e subsequent acceptance of rent hereunder by CITY shall not
be deemed to be a waiver of any preceding breach by LESSEE of any term, covenant or
condit i.onof "Chislease, other than the f'ai.Lur-e of LESSEE to pay the particular rental
so accepted, reeardless of CITY's knovrlecge of such preceding breach at the time of
acceptance of such rent, nor shall any failure on the part of CITY to require. or
exact full and complete compliance with any of the covenants, conditions or agreements'
of this lease be construed as changing in any manner the terms hereof or to estop CITY
f~om enforcing the full provisions hereof, nor shall the terms of this lease be changed
or altered in any manner vhatsoavez- other than by Vir·itten agreement of the CITY and
LESSEE.

- 13. ~jERGER. The voluntary or other surrender of this lease by LESSEE, or
a mutual cancellation thereof, shall n01:Hork a merger, and shall, at the option of
CITY, t er-mi.na te all or any existing subleases or subt enancies , or may, at the option
of CITY, operate as an assignment to it of any or all such subleases Or' SUbtenancies.

14. R£1.1EDIESOF CITY. In the event (a) that LESSEE shall default in the
performance or fulfillment of any covenant or condition herein contained on his part·
to be performed or fulfilled and shall fail.to cure such default Hithin thirty (30)

.days fo.LLcoi.ngthe service on him of a Hri tten notice from the CITY specifying the
default or defaults complained of and the,date on Hhich LESSEE's rights hereunder
will be terminated as hereinafter provic~c if such default or defaults is or are
not cured,'provided, hOHever, that with r0speet to LESSEE's failure to pay rent upon'
date due, CITY shall be required to eivc only fifteen (15) days' notice; or (b) that
LESSEE shall file. 2, vcLurrtar-y petition in bankruptcy; or (c) that LESSEE sha.l.Ibe
adjudicated a bankrup t ; 01' (d) that LESSEE shall ·make a general assivn~er:t for the
benefit of cr-editOl'S, then and in any of said events, CITY may,.at its option, without
further notice or ~er.andupon LESSEE or upon any person or persons claiming by, through
Dr under LESSEE, (except the performance and fulfillment by the CITY of the condition
pr-ecederrtto ter·r;:inationof this lease "3.Sset forth beI'ow) immediately canceL and ter-
minate this lease and terminate each, ever-y , and all of the ric:hts of LESSEE and of
any 2nd all persons Claiming by, through, or under LI:SSEE in or'to the leased premises
and in or to the further 'possession thereof and may thereupon enter into and upon the
leased premises and repossess the same and ezpel LESSEE and all persons claiming by,
thr-ough, cr under LESSEr:. The rights ar,d reme,:i,~sof CITY as hereinabove set forth,
are cunu.Lative onLy and chaLl,in.no His("b§lcle·~1'1ec'to limit any of the other provi-
sions of this lease G~ ·o·t~1er'Hiseto ' den'j -:0 c:~y e.:1\1' r·i1=-:htor remedv at law or in~ ..... ...
equity ·.·,:~i.ohCITY may have or assert against LESSEE under any law in effect at the
date her-eof'or whi.chmay hereafter be enacted or become effective, it being the
intent hereof that the rights and remedies of CITY, as hereinabove set forth, shall
supp.lerrcrt or be in addition to 0.1'in aid of the other provisions of this lease and
of any :c:ehtor r-emedyat <!:aHor'i_n°equity HhiCh CIT! may have against said LESSEE.
ProvidecJ however, that in the event that ther0 is a deed of trust or mortgage on
the leasehold interest given by LESSEE \·;i th the consent of.the .cITY to secure a
construction or other loan provided for herein, the CITy'shall not terminate this
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". '. •lease until it shc:.ll have , a s 2. condition precedent, ser-ved upon the mcr-t gagce or
benef i c i.ar-y ·~n:,i t t cn r:otice of the defaul t oz- de fau L ts complained of : and , if sa id

defaults are curabl~,the mortgaeee cr beneficiary·shall have thirty (30) cays
from s er-v i ce of such notice ~.Jithin which to corrrnonce such cure as may be necessary,
and tbis lea~e snaIr nottermin~te if said mo~tgafce or-beneficiary shall prosecute
said cure with reasonable dilieenci thereafter, and said thirti (30) day period
shall be extended during the time required for said r.ort~a8ee or beneficiary to
perfect, through litigation or through foreclosure, its right to cure. Provided,
further, that if mortgagee or beneficiary shall be required to perfect. its right
to cure said default or defaults through litigation or through foreclosure, then'
CITY shall have the option' of the fo.Ll.owi.ngcourses of action in order that such
default or defaults may be expeditiously corrected;

(a) CITY may correc.tor cause tc be corrected .said'default or defaul,ts and
charge_the ~osts therefor' (in~luding costs incurred by CITY in enforcing
this provision) tc the account of thz LESSEE which charge shall be due
and payab Le on the date thar 't:16 r-er.t is next due after presentation by
CITY of a statement of all orr2rt of said costs.

(b) CITY may corre~t or cause to j8 cor~ected said default or defaults and
pay the cost s thereof (includin::;cost s incurred by CITY in enfor-cing
this provision) from the funds of any faithful performance cash bond on
deposit Hith CITY, or CITY may call on· the ,boncing agent to correct said
defaul t or defaults or'to pay the cost of such correction performed' by
or at the direction of the CITY. .,

(c) CITY may terminate this l~ase as to the riGhts of LESSEE herein by
assuming liability for any trus"Cdeed or mortRage theretofore approved
by CITY, or CITY may substitute for,said terminated LESSEE a neH LESSEE
satisfactory to the ~ort5af,ee or beneficiary.

Should said d~fault or defaults be cf a non-curable type or nature, then
the mortgagee or beneficiary shall have the absolute right to substitute itself to
the estate of the LESSEE hereunder and to commence performance of this lease and
this lease shall not terminate if such ~ortgagee or beneficiary shall give notice
in VlritinE of its election to so subst iture itself and commence performance Hithin

.said thir~y (30) day period after serviC8upon it of said written notice of default
by the CITY. In the event of the election.by the morteagee or beneficiary to sub-
stitute itself to LESSEE's estate hereunder, the CITY expressly consents to'said
substitution and aut'hor-i zes said mortgagee or benefis:iary to per-Form under this lease
Hith all the rights and privileges and duties of the criginal LESSEE hereunder, sub-
. j ect to abatement of the default insofar' as possible and feasible by nor-tgagee or .
beneficiary, and LESSEE expressly assigns all its interest in and to its leasehold
e~tate in that event.

15. HOL~i~G OVER. Any holdi,[-over after the eXDiration of said term for
any cause shall be deemed to be a.t eriancy from mcrrth to month at any rental applicable
durinr any prio!' effective period of the lease selected by CITY, and shall otherViise
be on the terms 2.~:c conditions herein specific':' so £2.1'" as applicable. Such holding-
over shall Lnc Iud e any time emp Loy ed by LESSEE in removing f i xtur-es and improvements
z s hcr-e i.nbe Fcj-z, provided.

16. :rOTICES. Control and adn i.nis tr-a t ion of this lease is under the juris-
diction of the Ci 'I~' 1;anaz;erof CITY and any CO",''1unieationreletive to the terms 'or
conditions or eny :::h~n[es t~ereto or any r.o t Lco Ci:' not ices pr-cv ided for by this lease
or by la',!to be ..:iven or served upon CITY nay be -'ivonor ser-ved by letter deposited
in the u-::.:.. ted St2.t·~s nc iLs , pos t ar-e prepaid, ;::r'_c =.lcdressed to the City Hanager:l

At t crrt i.cn : Propt?:'''l"t:.:Director, City Adn;inistration Bu i.Ld i.ng , 202 C S.treet, San Dig.o,
California 92101. "."ynotice or notices provided for by this lease 01" by Law to be
gi.vc;.. :'served 1,_-.(;i:! LESSEE may be given or served by depositing in the Uni,ted States
mai.Le , >cS"LAge ~:-:~2;:'21id, a letter addl~essed to said i.lESSEE at the address stated at thl2
com:.8:-~C~i;~nt n<;;::"cC'.:-)Or' ;:;t':-iYbe repsonall:: served upon said LESSES (01' ar:.y one of them)
O!~ any p~;r'son hc:cca.fter authorized by LESSEE tc receive such notice. f\ny notice or
nctiCE:s given or sr.rvcd as provided herei.n shall be effectual and bindin£ for all
purposes upon th0 p~,i!1cipals of the p;;..lrties so 2Y'vcd. A copy of any nctice or notices
sent to LESSEE shall also be sent by registered or certifi.ed p1ail to any lender "'hose
loan has been approved by CITY.
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17. HASTE, Di\tl!~GE,OR DESTRUCTION OF PREtlISES. LESSEE shall give prompt

notice of any fire or damage that may occur from any reason Hhatsoever. LESSEE shall
not commit or suffer to be committed any Haste or injury, or any public or nrivate
nuisance, shall keep the premises clean and clear of refuse and obstructions and shall
dispose of all garbage, trash, and rubbish in a manner satisfactory to CITY. If the
leased premises shall be damaged by any cause so as to render the premises untenant-
abie, \lDS ightly, or unfit for the use or purposes for wh Lch the same are hereby let
and said damages are reparable Hithin. a reasonable time in the opinion of ·the City
~1anager, LESSEE shall make or cause to be made full repairs to said damages so as
to restore the premises to the condition Hhich existed prior to said damages, or
LESSEE shall clear and remove from the said leased premises all debris resulting
from said damap,es and rebuild the premises in accordance with plans and specifica-
tions previously submitted. to City-Manager and approved in Hriting by him in order·
to replace the operation in kind and scope which existed prior to such damage,
using for either purpose the insurance procee-ds as set forth in Subparagraph (d) of
Section (D) 19 hereof , Preliminary steps with a vi ew towar-d performing repairs,
restoration or re?lacement· of the ~remises shall be commenced by LESSEE Hithin thirty
(30) days and the required repairs, restoration or replacement shall be completed
within a reasonable tim~ therea~r.

In the event 'LESSEE fails to cc~mence and/or complete said repairs, restora-
tion or replacement Hithin the time specified herein, then CITY shall have the option
to do any of the Fo.lLow i.ng:

(a) CITY Day terminate this ?-ereement by the gi.ving of notice of such termina-
tion Ln "'ritiq:; to the rr:ortf.a~:eeor trust deed beneficiary ho Ldi.ngthe
proceeds of insurance as set forth in Section (D) 19 hereof, and upon
receipt thereof, said morteagee or trust deed beneficiary holding said
insurance proceeds shall c~rry out the provisions of Part (2) of Sub-
paraeraph (d) of said Section (D) 19.

(b) CITY may make or cause to be made said repairs, restoration or replacemen~
of .impncvemerrts , or to restore the Ilr'{)misesto a clean and naa t :condition
and charr,e the costs therefor (includinS costs incurred by CITY in enfor-
cinf, this ?rovision) to the account of the LESSEE, and LESSEE authorizes
CITY to use the insurance proceeds for said repairs, restoration or
replacem~~t of improvements, or to restore the premises to a clean and
neat condition, in accordance I·,i th Subparagraph (d) of said Section (D)
19, ;·,tiehinsurance proceeds ere to be held in t.r-ust by a mortgagee or
trust d<::2(1 beneficiary, and LE:SSEE hereby wa i.vas any right of said insu-
rance pr-oce eds ,

In the event CITY selects cforesaid o?tion (b), CITY may have the additional
options of either (1) continuine this lease in full force and effect; or (2) termina-
ting this agreeMent ~ith respect to the ~ESSLE by either assuming liability for any .
trust deed or mortgaGe theretofore apr~oved by CITY, or CITY may substitute for said
terminated LESSEEa nCH lessee sa t i s fac-tor-y VIi th mor-tgagee or bcne f i c Lary ,

18. HOLD HARMlESS. CITY, its arents, officers and employees, shall net
be) TOr'be: :'Gld Li.abLo fOl'"' any claims , liabilities, pcnaLties, fines or for any
damage to the goods , pr oper-t Les or effects of LESSEEor any of the LESSEE's repre-
sentatives, 2[Cnts, cmplcyees, guests, licensLcs~ invit~es, rat~ons or clientele or
of any otllcr persons ~"lhatsoeve~, nor' for- personal injuries to, or deaths of them~
CY' any of them, t··hether caused by 'or r-es ul t ing fr'or.1any act or omission of LESS~E
in or atout t!1e Lez s ed pr-emi s es , or any ec t or omission of 2~:1:T per-son or from any
defect i.r: any PD:..,tcf the leased premises or from any oth'er cause or reason what-
soever. LESSfE further ag~ees to indemnify an~ S2ve ~~2e and harmlGss CITY and
its airthor-i.zed a~ents, officers and employees ?~a.inst a:1Y of the Foccgo i.ng liabili-
ties c:»: any costs and expens es I ncur-r ed by CI7Y en account of any claim or claims
thel'"13:o!.·· _.

19. INSURP.NCE. LESSEEagrees to "take out ar~d:;'laintain during the entire
tE:~r."'! 0::: this agr-e emerrt , public liability insurance i·...itt. 2.T. Lr.s ur-anc e carrier satis-
factory to CITY to protect aga inst loss fr-on;liabili 1:::' i:r:posedby Law for damages
on account of boo i.Ly injury, incluclin;;(C:lathr-esuLtin::;ther-efr-om, suffered or alleged
to be suffered t.:' any person or persons 1·'hatsoeverresulting directly or indirectly
from any act or act ivities of LESSEE OP any ~el"Sc,!: acting for LESSEE or under LESSEE' s
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centrol or dir-ect Lon and also to protect against loss from liability -irnpos ed -.'ii,y law
for- damages to any property of any p:erson caused directly or indirectly by acts or
activities of LESSEE or any person actine for LESSEE or under LESSEE's control or
direction. Such publicllability and property damage insurance shall be maintained
in full force and effect during the entire term of this lease.

•. I

. "

/ LESSEE shall maintain durinrr the entire term of this agreement, the minimum
amount of not less than THO HUfiDRED FIFTY THOUSAND DOLLARS ($250,000.00) for one
person injured in one accident and not less than ONE 11ILLION DOLLARS ($1,000,000.00)
for more than one person injured in one accident, and in the amount of not less than
FIFTY THOUSAND DOLLARS ($50,000.00) with respect to any property damage aforesaid.

---r-If the operation under this agreement results in an increased or decreased risk, in
Lthe opinion of Ci3=Y [·lanager,then the minimum limits hereinabove designated shall be

changed accordingly. If LESSEE does not keeD such insurance in full force and effect,
CITY may take out the necessary ,insurance and pay the premium, and the repayment
thereof shall be paid on the next day upon Hhich rent becomes due. Provisions of
this paragraph as to maintenance of insurance shall not be construed as limiting in
any Hay the exter.t to vrhich LESSEE nay he held responsible for the payment of damages
to persons or property resultinf fro~ its activities or the activities of any person
or persons for Vihich it is ot hervrise ::,esponsible.

During The term of this lease LESSEE agrees to defend in the name of and on
behalf of CITY all claims or suits for damaf,es and all fixed costs and interest on all
such legal pr-ocee dLngs and pay all sums which CITY may become liable to pay as damages
imposed upon CIT! by laH arising out of accidental bodily injury or death suffered or
alleged to have been suffered by any person "rhile Viithin or upon the premises described
in this lease, and to pay all sums Hhich the CITY may become liable to pay as damages
imposed upon CITY by laH resultinf fro::1accidental damage to or destruction of property
not ovmed , Lezsed , cccup ied , or used, 'Py or Ln the care, custody, or control of the
LESSEE or of the CITY or of any emplo:,reeof LESSEE or of CITY subject to the follovring
conditions:

(a) This agreement shall not apply to any injury or death cpused by any
employee of CITY;

(b) CIT~ shall not voluntarily assume any liability or incur any expenses or
set t Le E~i1Y claim Hi thcu t th.:; written consent of LESSEE;

(c)LESS:r. shall deliver to the City Eana[er of CITY a rdicy of bodily injury
aDd ~~o~e~ty damaE€ liability insu~~nce issued by a company satisfactory
to CITY ~ licensed to transact such business' i;l the State of California,
i~dic2~inf that LESSEE has in that CC0~3~Y bodily injury and property
d"',2.,'<'2insurance as r-equi.red in tLi.s Sec ti.on (D) 1.9,and that the policy
has :t)eer:endorsed or does othcrwisc CQVGr the ccrrtxac tue L lie_bili ty imposed
h" ~"'i" ~-~r-n~eT\+--~ th-+ --h- Lnsur-ance company shaLl ncti.fvthe City .-~J "'~'--"-' (;l.t ..... -;:\,.;1': .... c.i n i .•c; .. l•• l~ .J..:. .... _ 0':'. I.':>. c:. J,. A o..J...l..;; t.. ..L.

!·jan&zcr if said policy be te:r'p".ina.tc:c1 or limited in any ;::::::1T~erprior to the
telA'::1ination cate 8r:ec.':.-~:i.(;c. .i;". the policy;

/ Cd) LESS~:I:aLso aErees to t:./:G ort 211(.~r'2.ir:.t~1:n dur ing the entire t crm of this
agreement, fi~e and cx~c~~s~ cove~'~28~L~ur2nce on all property of an insur-
able na tune tel.on[;i.ne to r.,:':~"':·;·..-: lOC ..l ....::;'~ur.cr; "t:"le .le2s~c1 premises. Said
insnrance -s haLl, be HY':;i:'t:er; ~;y an :i.r.stil"'c,r..cc cc:r~iel'" s a't i s fa c tor-y aith CITY
and iU. iJ11 amcurrt sufficient tc. cover: the r·e''''2.,:=:c·::!llf~ntcost of sid Drope~ty.
. - -~- - - -"-LESSEr:shall require that a policy of such i2:SUT'ldT1ce be filed \-Ji th CITY and
that said insurance shall not be terr:-:inated cr liini~ted in .:::.nymanner prior
to the tel'T'linationdate specified 5.:: tl·,ecerti.:::':'cat:eHi thout prior Viritten
notice to CITY. LESSEE. shall pay the pre;ni:.::~.:::orsuch insurance and shall
rcquil'"'le that any 'such J.nsurance prcceec.s i:-~c:-(cess of Ten Thousand Dollars
($10,000.00) l'esultinf.;from a 10s:o '.lY!Cl"'l'sai.c:;:>olicyare payable jointly to
CITY and LESSEE in order that said proceecs ~ill be' reinvested in rebuilding
or r~pairing the damaged property (or said proceeds may be disposed of as
specified in..Section (D) 1.7hereof); provided, hOHever, that vii thin the period
dUl"i:<:.;hich there is in exi,itence a morteage or deed of trust upon the lease-
hold [iven by LESSEE Hith the prier consent of CITY, then and for that period
all pOlicies of fire iniura~cB an~ extended coverage shall be made payable
jOir'TJ.:'to the mor·tgagee or :x;neficial"yand .the naDed insured and shall be
sUl"rer-c.::;:'eclto said Dort[2[Ci' or bGneficiary, and' any proceeds collected
there:::--cr-;shall be, held :by said mortg"gee or beneficiary for the follovTing
purpos2..J:
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22. IiiTENTor LEASE. It is the intent of the CITYto· grant to th8 LESSEE

the ri3ht to construct, operate and maintain a cottage and motel resort area, toeether
vii th a. restaurant and cocktail Lounge, In consideration of the grantiniJ; by CITY :to
LESSEE0f additiona~ facilities, businesses or concessions, LESSEEagrees that if
the City :'janaeer of CITY declares that a proposed Gr exi.st ing facili ty, business or"
concession conflicts Hith the intent for "Thich this lease is granted, LESSEEIoTill
im~ediately discontinue such eAistin~ use, or abandon such proposed facility, business
or- conc es sion ,

23. lUGHTSOF.':lAY._ CITY,aerees to -Lns ta Ll, and pay for sevrer- and Hater
lines up to·-the leased pr-erais e s , and "to .=--~ovidG rights of way for underground
.ins taLlations of telephone, power- an(; ~~a:; lines. Such installations and rights of
Hay shall be pr-cvi.ded on trie same t cz-n.s and cond i tions as provided to residents of
adjacenc ereas. CITY further agrees to install a fire hudrant on or adjacent to
the Leas ec, pr-e-ii s ee at a location designated by the City f·janaf.er. LESSEEagrees~
to install sUGh additional fire h~drant or hydrants upon the leased premises as
shall be d~sisnated by said City ~lanager. LESSEEfurther agrees that CITY shall
have the right _.to ccnnect to. Hater, sewer, telephone, pover , gas or other utility
lines as are now or hereafter installed upon the leased premises, and shall have
the right of ac~ess to make such ·connections. CITY agrees to pay the costs inci-
dental to such connections by CITY and to provide such separate metering devices
as may be necessary.

24. TAX:::S. LESSEEshall PilY and discharge before delinquency all taxes
and assessments which may be Levi.ed upon the leased premises during said term and
any extension thereof.

25. PUBLICUSE OF BEACH. LESSEE&f:rees that the beach and water area
outside of the leased premises.shall at all times durins the life of this lease,
be open "to the free and unr-estr-Lc t cd U2e by the pubLi.c and that no improvement by
LESSEEor activity of LESSEEon the leased premises sha'll in any \-lay interfere \-l{th
the public's right to use said beach and Hater area.

26. f\.SSIGNtIENTTO FIR11CONTROLLEDBYr:.1\~lEDLESSEES. CITY agrees to give
its consent tc the assignment of this lease by the LESSEESherein named to any firm,
partnership, or corporation, in which the said LESSEEShave,a controlling interest.
In the event that such as s i.gmnent" is' mad-i arid thereilrter;' whi.Le any -such firm, part-
nership, 01' corporation is the LES~SEE,t:·.i LESSEESherein named dispose of or lose
their· interest thereinto the extent thi;"Cth;;:y are ,,0 longer in control thereof,
this lease may be terii1inated by CITY upor, erie hundr-ed eighty (180) days' I-/Y>itten
notice to the LESSEE.

27. USE OF PARCELII A;m SEVEF,i'.BLL:'i':;:~:n:.:.t.TIOHTnEREOF. .t e is anticipated
that that portion of the premises herein describ0d ilS Parcel II shall ~e used for the
construction and oper-a t i.on of small boat docks or pieI's. It is also r-ecogn i zed that
future changes iT: Y'e:;:u.lations or policy may 7~1k.? the r-c t errt ion of this area by LESSEE
undesirable to CITY" In such event, CITYmay terc'.ir:atc this lease as to Parcel II
upon ninety (90 ):ays wr i.tten notice ~-:Ti r.iout any di:min'..ltion in rent or liability on
the part of CITY and the removal or purchase o~ the i~]rovements thereon snall be
made in accordance with Section (D) 5 herecf.

[,fter' such ter-r.Ln.rtion LESSEEray continue to use such boat fac ili ties only
in accordance ,·:i th the terms of any perl:lission ther'eror which may be granted by. CITY.

28. SIG::S. LESSEEmay erect and maintain such advertising signs only as
are consistent 1-!it21the purposes of this lease, and as are approved in loI±iting by
the Ci ty .Ianager-,

29. COHPETITIVEU$ES. LESSEEagrees that durin::; the period of this lease,
no ot her ?l'operty owned by CITY lying Hithin the following described area nololexisting
or to be complcced Hill be leased to.other parties ~or hotel or cottage use, or for
auto cou,-ts, trailer camps or motels.
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(1) As a trust fund to pay for the reconstruction, repair or replacement
of t~damaged or destroyed improvements in kind and scope in progress
payments as the Hork is performed, with a"y excess remaining after comple-
tion of said wor-k to be retained by said mortgagee or beneficiary and
applied in reduction of th~ debt secured by such mortgage' or deed of
trust and Hith any excess r.emai.ningafter full payment of said debt to
be pa i.dover to..LESSEE; 'or

(2) In the event that this lease is terminated with consent of CITY and
mort~agee or beneficiary, or as provided in SUbparagraph (a) of Section
CD) 17 hereof, and said improvements are not reconstructed, repaired or
replaced, the insurance proceeds shall be retained by said mort8a~ee or
beneficiary to the e>:tent necessary fully to discharge the debt secured
by said rr.orteageor deed of tr~st and said mortgagee or beneficiary shall
hold the balance thereof, without liabilit;1, to restore the leased pre-
mises to a neat and clean condition and then for CITY and LESSEE as their
Lrrter-e sts may appear"

CITY reserves t1-:e right to Lncz-ea s o the .lim:"ts of liability of fire insu-
rance and e>:tenced cover-age vrhon , in the opi:".ionof the CITY, the value
of the improvements covered is increased, su~ject to the availabllity of
such insura~ce at the increased limits.
20. DEVI:LorI'lEt':T. LESSEr: shall develop sa id premises in accordance Hi th

adequate plans arid specLf icat Lons submitted to CITY by LESSEE arid approved in wri-
ting by. the City :~~Cln2~'8rprior to any construction the~:~eon, as fcllov:s:

(a) LL:SSEE s1:all commence cop.struction of a four (4) story seventy (70) unit
hotel builcrirJe.: and a lobby ?.(~c~iticn t c -:l:e ex i.s t i ng r es taur-arrt and lounge
not later) than t'jay 1, 19G6, and sbaLl. r ur-sue said cons t r-uct Lcn , including
appurt€:~2.r:t p2.l"kine and landscarj;16 ':.'~~rlov,::ments,diligently to its comp-
letion on or befo~e Febr-uar-y 1: 1967. P:-::c·vided., hcwever , tr.G.t City i··':a~2.-
ger shall have the rip:bt for Eead cause tc extend sai.d cornmcnc-sraerrt and
ccnp Le'tLon det cs for an add i tior~2.1 rericc1 not e:-:c8Gdirr (EO) days , upon
prior '"ritten application thcr-eof by LESSEE. Pr-ov.i dcd fur-thor , howave r ,
that in the event sc id betel b1J..:Lldi:-lg and aai.d Lobby 2.(:c5~tior~cave not
been C01i:Iilb~t:.:c. by said Feln:'1uF~ry J., 1967) the rent sh2.11 be ~~clror~tionately
.incr eas ed to l'"\eflect any loss ir r-ev cnue to CITY r e su I t2..r.g from th€: ext en-

e i.on of said cor:.r-1etion dat e , I:: 2.7:".y event, hovrevcr-, failure by LESSEE
to complete .::':c·resaid imp:c'ov6il'l€.rts to CITY t S satisfaction ~:ithin a total
per-Led of ei:::teen (18) !i:0r1ths .7011o;·;ir.g the effective date of this lease,
shall :ive CITY the right~ at its option, to accelerate xhe expiration
date of this le2se ,by deletirie u~ tc a r.1J.:-~imum perioc of 13 years from

~ '£. "'1-e teY'·" 'l-.,:::;·""'eo"'o f.."r-: 1 c., --I.: ",,- - -'-.

~
J.# 4J"~~(b)LESSEE: mi:lYincrea~e the tot&l I1liicbey·o~ cHelling units to th'{'",2hundred

and two (302) durln~ the bnlancc of S31d term.
. t- .

(c) LESSEE m2.Y increase the nUi;.b.:::'·' c:~bOut slips f~xisting at the ciate of exe-
cutio~ of this 2.eRse, l:lith prier 1:iritteri a.pproval of the City Nanager.
Provided) ;:(~;cv€::-', any repairs, T'1odifications, chc=tnees or additions to
e:-:istil1[ c.ocks iJ.:1Upier from and afte:a."It:-~e effective date of this lease
shall be i:1 acce-~"c.2.r..ce Hi th CITY procedures and specifications.

Adequate ,,;aterarea for the construction of such ·additior.alboat slips.
approved by CITY, shall· be'allocated to LESSEE by CITY upon construction
of'stiid boat slips.

(d) LESSEE shall bring all e:<terior ?aint color of buildings, docks and floats
to CITY I s (·!issionBay standards ;:>riorto June 15, 1955, or at such time as
LESSEE undertakes major repainting, Hhichever date is sooner.

21. CO,';TINUOUS ·OPERATIm-,. LESS;:E Hill operate ·:theleased premi.sas and
associatec. :ZC3cilities continuously and without interruption after such premises are
open for operation, and during the entire term of this agreement •

. -11-
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30. LEASE ENcurmRANCE. CITY does hereby consent and agree that LESSEE ~ 1 "
may encumber this lease, leasehold estate and the improvements thereon, within the ~"
first eiehteen (18) months of the tern hereof, by deed of trust, morteage, or ~
other security type instrument to secure payment of a pI'ami ssory note or notes by ~ '1
LESSEE fcr an anourrt not 'to exceed ONE ~·iILLIONTHREE EUNDRED THOUSAND DOLLARS '/
($1,300,000.00), to a lender or lenders approved in wr-i.ting by the City l1anager. ~
Any subsequent encumbrance on the leasehold estate or lease improvements, including
any extension, refinancing or other measure increasing in any manner the aggregate
outstandine; balance of said deed of trust, mortr.;ageor other security type instru:-
ment, must first be approved in Hritin~ by the City nanager. In the event said
deed of trust, mortgage or'other- security typ,:;instrument "should at any time have
the beneficial interest assir.;ned,such assign~ent must be first approved by the
CITY. and CITY a::;reesnot to unreasonably Hithl1cld such consent. CITY further
consents and a=.rees tha~ .in the eyent sai~ deed of trust,-mortg8ge ·or other secu-
rity type instrument s~ould at aDy tim~ j~ in ~efaelt and be foreclosed, CITY will
accept the mortf,agee or beneficial,':'thE'!"Ec,nd0r2.S its neu tenant under this lease,
with all the rights and privileges of the oripinal LESSEE; and in the event that ~
it is des5~r'3:c1 thereafter by said mc,l-.tf?'~e::: or ~enefici2:('~.r to assign this lease to'
its nOffiinee, and said nominee is a ~eputable, co~ret~nt, and financially respon-
sihle cperator: in the cpi~ion of_the CITY, the CITY hereby.2irees that upo~ filing
of an cfplicution for consent. tc such assir.n~c~t,it ~7±11 2ive its conse~~ thereto,
and agr-e e s not to unr-ea scnab Iy Hi t hho Ld such consent .. In thE: ev errt LESSEE is in
default under &11Y provision of this Leae c , CITY~~LT'ees 1:0 serve T,.n"'l~tten ,notice therccf
upon 52-i.e. Y!!Ort2&f:ee or beneficiary to cure sa:~cc.cfc:..ult , if curable; or, to aLlou
said mortsasee or beneficiary ~c suLst:.tute its~lf to L~SSEErs estate hereunder,
and to opcrat;e the Lcas cho Ld pr-ernises 5.:- z a i.d ::cfa1.l1t is not curable) all as set
forth in Section (D) 14 hereof. '

Berrinninf.at the most Northerly tip of El Carmel Point; thence Due
\-lestto the intersection of the Easterly line of t·!issionBoulevard
as said Hission Boulevard is located or established as of the date
of this instrument; thence Southerly aLongtt he Easterly line of
said f'jissionBoulevard to a point Due Hest fran the most Southerly
tip of Ventura Point; thence Easterly to the most Southerly tip of
Ventura Point; thence folloVlinf the contour of said Ventura Point
in a Hortheasterly direction to its most Easterly point; thence
NorthHesterly in a direct line to the most Easterly Doint of El
CerrneL Point; thence foLlowi.ngthe contour of said Ei Carmel .
'Point in a Nor-thwest er-Lydirection to the Point of Beeinning.

: /Zio 7EP.:'iINATIOF OF PRIOR.~rp.s::. It Ls Dutu~lly agr-eed th2~t this lease
a£reement), upor; exccut ior. he r-eof , shall .super sede and t ermi.nat e that certain prior
agreeraen t heretofore execut ed ·bc:·t~·;eer. tfh.: par<:ies, a co:.-:yof vrhi.ch is filed in the
Office of the ,:;i ty Clerk as Document; :10. I' 54r': .

-13-



.. , ......
" C1 f f....
."

In \'lITHESS HEEi-:EOf, this.leas.e aEreeoent is executed by the CITY, acting

by and through t rie City :·'"nage1' of said CITY, under and punsuan t to

Resolution Ho.

LESSEE has caused this'cerrement to be executed, the day and year first

above ~'l~itten.

THE CITY 0, SMI DIEGO

- By

LSSS:7:E:

i:ILLI/'.~·l D. EVA:~S

I HEREBYAPPROVE the form and lezali ty cf -t he fcreFo5.!" ..~: lease agreement

this' ------ day of ---:-n:z......:..,<.~CV!.....""...:~"- , 1966.

EDHiIRD T. BUTLER, City Attorney

-14-
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CONSENT TO OPTION TO RENEWAND EXTEND

The City of San Diego (CITY), as LESSORunder that certain Lease Agreement
(Master Lease) entered into with

BAHIA HOTEL ASSOCIATES

(LESSEE),filed in the Office of the City Clerk as Document No. 6'97319 and that
certain Consent to Sublease dated November 22, 1993, hereby consent to that
certain Option to Renew and Extend agreement between the above LESSEE
(SUBLESSOR)and

CHARLESA. BERRY
DBA RESORTWATERSPORTS

(SUBLESSEE)dated June 8, 1994. Said Consent to Sublease and Option to
Renew and Extend agreement shall be subordinate to the Master Lease in all
respects. The CITY is merely approving the Option to Renew and Extend
agreement and the proposed use, and all terms and conditions of the Master Lease
shall control and supersede any inconsistent or contrary provisions in the Sublease
and Option to Renew and Extend agreement. The CITY is not bound by any term
or condition in the Sublease and Option to Renew and Extend agreement which in
any way conflicts with or is additional to the provisions of the Master Lease.

In addition, this consent is subject to the same conditions required by the City in
that certain Consent to Sublease Agreement executed on November 22, 1993,
attached as Exhibit A.

APPROVED AS TO FORM:

JOHN W. WITT, City Attorney

BY~
Chief Deputy City Attor y
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