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" PERCENTAGE LEASE

Approved by Council Resolution

No. 222988 dated MAR 5 1979

THIS LEASE AGREEMENT is executed by and between THE CITY OF
SAN DIEGO, a municipal corporation, hereinafter called "CITY"

and MISSION BAY MARINA, a limited partnership of which COASTAL

MARINE'MANAGEMENT, a California corporation, dba Mission Bay

.Marina is the general vartner

"hereinafter called "LESSEE".

I. DEMISED PREMISES. CITY hereby leases to LESSEE and
LESSEE leases from CITY all of that certain real property
situated in the City of San Diego, County of San Diego,
State of California, described as Lots 25, 26, 27 and
28 of Quivira Basin, Mission Bay Park, together with
the water areas adjacent thereto all as delineated on
Exhibit "A" attached hereto and by this reference made
part of this agreement. Said real property is hereinafter
called the "premises".

A, PERMITTED USE. Said premises are leased to LESSEE
only for the purposes of construction, operation,
and maintenance of a boat and boat motor repair
yard, sale of boats, boat motors, and boat acces-
sories, boat storage including launching and haul
out facilities; marine hardware sales, marina,
public yacht club, boat rentals, boat shows,
charter boat rentals, not exceeding six passengers,
restaurant, do-it~yourself boat repair yard and
for such other purposes related or incidental to
the above purposes as may first be approved in
writing by the City Manager of said City and for
no other purpose.

B. OBLIGATION TO DILIGENTLY USE. LESSEE covenants to
use said premises for the above-specified purposes
and to diligently conduct the business thereon to
produce a reasonable and substantial gross income.

c. RELATED COUNCIL ACTIONS, By the granting of this
lease, the City Council of The City of San Diego
is not obligating itself with regard to any other
discretionary action relating to development or
operation of said premises. Such discretionary
action includes, but is not limited to, rezonings,
variances, environmental clearances or any other
governmental agency approvals which are required.
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OF AGREEMENT.

COMMENCEMENT AND TERMINATION. The term of this agreement
shall be fifty (50) years commencing on the date of

execution hereof by CITY.

SURRENDER OF PREMISES. At the expiration or earlier
termination of this lease, LESSEE shall execute,
acknowledge and deliver to CITY, within five days

after written demand by CITY, a valid and recordable
quitclaim deed covering all of the leasehold premises.
The leasehold premises shall be deliverd free and clear
of all liens and encumbrances.
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COUSIDERATION

A,

RENT.

Beginning on the date of execution.of this agreement, LESSEE
shall pay to CITY, monthly in arrears, and prior to the last
day of calendar month following that month in which the

revenue subject to rent was earned, a sum of money equal to:

1)

2)

3)

FOUR PERCENT (4%) of ygyross income from repair and

painting of boats, repair of motors, sale of bocat and
motor parts, accessories and marine hardware, and for
boat launching, haul out, and lay days (as hereinafter N
defined};

ONE-HALF PERCENT (1/2%) of the gross sales price VOIS
from sale of new or used boats, boat engines, and boat
trailers, and accessories of such sale, in which LESSEE
has a financial interest. Provided, however, that in
the event the sale price includes a commission to a
person not employed by LESSEE who also has an

obligation to pay rent to the CITY based upon the
commission income from said sale, then the gross sale
price will be reduced by an amount equal to said comis-

"sion prior to applying the 1/2 percentage rate.

Provided further, that all costs for repairs,
maintenance, and make-ready for a boat in preparation
for its sale shall be included in the price of the boat
and shall not be again included in the percentaye rates
for separate repairs, maintenance, etc., as shall
follow under paragraph 1 hereof. Provided further that
five years from the effective date hereof, this rate
shall be reviewed by City Manager and LESSEE; at the
option of CITY the rate may be increased to a rate not
to exceed 2%, if the return from this activity 1is found —
to be not commensurate with that return provided by '
like operations on other City—-owned property.

FIVE PERCENT (5%) of LESSEE'S retained coummissions (as Q§“ vJ
hereinafter defined) from sale of new and used boats, - < O
boat engines, and boat trailers in which LESSEL has no t%,f;;
financial interest (otherwise known as "new and used ’
boat brokerage") and from insurance brokerage;

TEN PERCENT (10%) of gross income from boat slip rental
and other wet storayge for the first twc and one-half
years from the effective date of this agreement; FIFTLEEN
PERCENT (15%) of gross income for the next two and one-
half years; TWENTY PERCENT (20%) of gross income
thereafter and continuing for the remainder of this
lease term; Provided, however, that five years from
the effective, date hereof, this rate shall be reviewed
by City Manager to determine the comparability of



return to CITY from this activity with that of like
operations throughout the Southern California area.
CITY shall have the rigyht at that time to increase
the rate of return commensurate with said like
operations; Provided, however, such increase may not
exceed a rate of 27 1/2 %.

&
< 5) SEVEN PERCENT (7%) of gross income from dry storage (as
) hereinafter defined);

6) SEVEN PERCENT (7%) on gross income from charters on
passenger boats of six or less passengers and from
rentals of bocats and marine equipment;

7) THREE PERCENT (3%) of gross income from sale of
food, and non-alcoholic beverages; FIVE PERCENT (5%)
from sale of alcoholic beverages;

8) SEVEN PERCENT (7%) of gross income from dues and initia-
tion fees from any public yacht club memberships;

9) SEVEN PERCENT (7%) of gross income from rental of
office space; N

1 10) SEVEN PERCENT (7%) of yross income accruing to the
. LESSEE from coin-operated machines and . telephones
in which LESSEE has no ownership equity computed
on the basis of income received by LESSEE, rather than
the total income of said machines or telephones. Provided,
however, that in the event the total gross income of
said machines and/or telephonesg exceeds the amount of FIVD
HUNDRED DOLLARS ($500.00) per month, then the total
- gross income of said machines and/or telephones shall

be computed.

11) SEVEN PERCENT (7%) of ygross income from the admission
fees to any boat shows held on subject premises;

12) THREE PERCENT (3%) of gross income from tocl rental,
space rental, and consultation fees for "do-it-yourself"

boat repairs;

13) TWO PERCENT (2%) of gross income from specialty marine
retail shops;

14) TEN PERCENT (10%) of all gross income from all other
sales, services, or operation conducted on said premises
not hereinabove specified. Provided however, that, in
the event LESSEE requests City Manager permission to
sell gasoline or diesel fuel on subject premises, (such
permission shall not be unreascnably withheld), the
City Manager and LESSEE may mutually agree in writiny



to a percentage correspondinyg to the average rental
paid for like services in the reascnable vicinity of
subject premises, i.e. Mission Bay. Provided further,
the City Manager and LESSEE may mutually agree in
writing to another percentage rate or flat rate of rent
for each such other sale, service, or operation not
specifically named herein, prior to the commencement of
each such other sale, service, or operation as approved
by the City Manager. '

DEFINITIONS AND EXCLUSIONS.

1) The term "retained commissions" shall mean that sum of money
retained by LESSEE or LESSEE'S agents only from the sale of items
specified in paragraph 3 above. The commission which may be paid
from the sale proceeds to a cooperating broker, agent, or salesman
not employed by LESSEE is not included in LESSEE'S gross income.

2) The term "lay days" shall mean boat dry storage for less than
30 days or for a specific purpose, including, but not limited to,
storage awaiting delivery to a buyer, awaiting repairs, or await-
iny a survey by a marine surveyor. Excluded- from the provision of
paragraph 1) above shall be any income for wet storaye for the
purpose of "do-it-yourself" repairs. Said income shall be governed

by the provisions of parayraph 12.

3) The term "dry storaye" shall mean storage (other than for
"do-it-yourself" repairs) for more than 30 days or for an 1ndef1n1tE

period for no specific purpose.

4) The provisions of Paragraph A 14) shall not include boat sales
or brokerage sales made off subject premises which may be included
in LESSEE'S gross income as defined herein., All "off-prenises”
sales which are included in gross income shall be governed by the
provisions of paragraphs A 2) and 3) above.:

C. " PERCENTAGE RENT ADJUSTMENT. Prior to the the end of the
tenth year of the term of this agreement and prior to the
end of each tenth year thereafter, the parties hereto by
mutual consent or through arbitration as hereinafter set
forth, will adjust the percentage rates of LESSELE'S gross
income to be paid by CITY effective upon the first day of
the succeeding ten-year period. Said adjustment will be made
to the degree necessary to provide a fair rental to CITY as
determined by CITY. Provided, however, no such adjustment
will result in a projected rental increase exceeding 183
over the rents paid and payable for the three years preceding
each adjustment if the adjusted percentage rates were applied
to the gross income recorded for said preceding three years.
In the event that such adjustment is not made by mutual
consent prior to sixty days before the end of said ten-year
periods, then the parties hereto will refer the matter to
arbitration under the terms hereinafter set forth.




Arbitration of Percentage Rent Adjustment. 1In the
event the parties do not agree upon the amount of
adjustment to said percentage rates as provided

for in the previous paragraph, then the adjustment
shall be determined by a qualified professional
independent real estate appraiser selected by

mutual consent of the parties to this agreement

from the list of appraisers approved by the City
Council of CITY. In the event the parties do not
reach agreement as to selection of a mutually
acceptable appraiser, then CITY and LESSEE will

each select a gualified professional independent
real estate appraiser who in turn will select a
third qualified professional independent real

estate appraiser who will be employed to set the
percéntage rates to be applied to LESSEE'S gross
income for the ensuing period until the next
percentage rent adjustment. In the event a mutually
acceptable third appraiser is not agreed upon
between the two selected appraisers within ten

days, then the two selected appraisers will be
discharged and the process repeated until mutuality
is achieved and an appraiser is selected to complete
the assignment. Each party shall pay the cost of
its own selected appraiser and both CITY and

LESSEE agree to equally share the cost of the

third mutually appointed appraiser. CITY and

LESSEE agree to accept and be bound by the percentage
rates determined by the appraiser selected to
complete the assignment.

In establishing the percentage rates for the items under
controversy, the appraiser shall consider the CITY'S
property as a fee simple absolute estate, as vacant

and available for a full lease term on the open market
for its highest and best use or, if this lease has

a restricted purpose, then for uses consistent with

the authorized purposes of this lease at the cocmmence-
ment of the rental period under arbitration. The
appraiser will be guided by prevailing published mar-
ket percentage rates for similar operations primarily
(if available)} within the Southern California area.

The date of value of the appraisal shall be on the
date of rental adjustment as hereinabove established.
In the event the appraisal is not completed in time
to permit the percentage adjustment to be made upon
the date specified, LESSEE agrees to continue to pay
rent in accordance with the then existing lease rates
and = the adjustment, when determined, will be retro-
active to said effective date of rental adjustment

as hereinabove established. Any deficiency or overage
shall be paid by LESSEE or refunded as applicable

by CITY within sixty days after determination of

the new percentage rate(s).

—-6-



GROSS INCOME. Gross income, as used in this lease,

shall include all income resulting from occupancy of

the leased premises from whatever source derived whether
received or to become due. Provided, however, gross
income shall not include federal, state or municipal
taxes collected from the consumer (regardless of whether
the amount thereof is stated to the consumer as a
separate charge) and paid over periodically by LESSEE

to a governmental agency accompanied by a tax return or
statement as required by law. The amount of such taxes
shall be shown on the books and records elsewhere ’,,/’
herein required to be maintained. The aforesaid percentage
rent shall be calculated and paid by LESSEE on the

basis of said gross income whether the income is received
by LESSEE or by any sublessee or their agents and all
gross income received by any sublessee or other party

as a result of occupancy of said premises or the operation
thereof shall be regarded as gross income of LESSEE for
the purpose of calculating the percentage rent hereunder
required to be paid by LESSEE to. CITY. By use of the
phrase "as a result of occupancy of said premises or

the operation thereof" it is expressly understocod by

the parties hereto that gross income shall not include
any income of LESSEE'S corporation, partnership, agents,
or sublessees derived from services, sales, or operations
performed off of subject premises and not brought about
because of the occupancy of subject premises. Said
exclusion from gross income shall include but not be
limited to the sale of any boat which has never been
located on subject premises, to customers not obtained
because of the occupancy.

FINANCIAL RECORDS MAINTENANCE.

1. LESSEE shall keep true, accurate and complete
records in a manner and form satisfactory to CITY
from which CITY can at all reasonable times determine
the nature and amounts of income subject to rental
from the operation of the leased premises. Such
records shall show all transactions relative to
the conduct of the operation, and such transactions
shall be supported by documents of ‘original entry
such as sales slips, cash register tapes, purchase
invoices and tickets issued, or other means satisfactory
to CITY. Together with each rental payment,
LESSEE shall render to CITY a detailed statement
as to the source of the receipts showing all gross
income of the preceding calendar month together
with the amount payable to CITY as hereinabove
provided and shall accompany same with a remittance
of the amount so shown to be due CITY. After the
end of each lease year, LESSEE shall cause an —””,f—'
audit of the business of LESSEE, its agents,
sublessees, concessionaires or licensees operating
on said premises to be made by a licensed public
accountant or certified public accountant, and

shall, within sixty days afte. the end of each

-7~



lease year, furnish a copy thereof to CITY

without ‘any cost or expense to CITY. In the

event such audit discloses that the percentage {
rental required for the preceding lease year

exceeds the amount of monthly percentage rental

paid to CITY by LESSEE during said period, LESSEE
shall immediately pay to CITY the amount of such
deficiency. Also, in the event said audit discloses
that the percentage rental on the annual gross

sales for the preceding lease year is less than

the amount of minimum annual rent required therefor,
LESSEE shall also immediately pay to CITY the
amount of such deficiency. In the event that such
audit discloses that the percentage rental required
for the preceding lease year is less -than the
amounts of monthly percentage rents paid to CITY
during said period, then upon confirmation of said
audit findings by CITY through means provided in
Subparagraph- 3 hereof, the amount of -overpayment
shall be credited against equal amounts of monthly
rents due CITY during the succeeding payments

until said overpayment is fully credited. Any

such overpayment occurring in the last lease year
shall be refunded by CITY within thirty days of
confirmation by CITY of said audit findings.

LESSEE shall also maintain accurate records of
actual and projected operating expenses and revenue,
and such other operating information as CITY from
time to time deems necessary and LESSEE shall

submit such information to CITY upon request.

Said records and accounts shall be maintained
separate from all other accounts not relating to
the operation of the leased premises and shall be
made available to CITY at one location within the
limits of the City of San Diego. CITY shall have,
through its duly authorized agents or representatives,
the right to examine and audit said records and
accounts at any and all reasonable times. In the
event of discrepancies between the audit furnished
to CITY in behalf of LESSEE and the CITY'S audit,
the latter shall prevail. Any additicnal sums due
CITY as determined by CITY'S audit are due and
payable within thirty days of notification thereof
by CITY. B

In the event that such audit discloses that the
rent for the audited period has been underpaid in
excess of five percent (5%) of the total required
rent, then LESSEE shall pay CITY ten percent (10%)
of the amount by which said rent was underpaid in
addition to the unpaid rents so shown to be due
CITY as compensation to CITY for administrative
cost and loss of interest.
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. T, MINIMUM RENT.

1. Amount and Pavment. For that period of this leass
agreement beginning upon the aforesaid date that
LESSEE is required -to pay CITY a percentage of gross
income, if the total amount of said percentage of gross
income paid to CITY by LESSEE in any one year ending
upon the day prior to the anniversary date of the
commencement of this agresement (lease vear) 1is less
than the sum of TWENTY THOUSAND AND NO/100 DOLLARS
- ($20,000), herein referred to as "minimum rent", then
LESSEE shall pay to CITY within sixty days of said
anniversary date a sum of money egual to the difference
between the amount actually paid to CITY and the
minimum rent. Provided, however, if the anniversary
date and the date upon which LESSEE is reguired to
commence pavment of a percentage of gross income do not
coincide, then said minimum rent and percentage rents
for that year shall be prorated to the anniversary
date, which shall then become the computation date
thereafter.. The minimum rent set forth above shall _
LJ/V'continue until the first anniversary of this agreement

% following one vear from the filing of the _notice of
completion upon the construculon of the additional

boat slips, as called for in the Development Plan e 2

e

: & .

]i/f,vpf {ﬁ At that time the minimum meﬁ%h-}V‘ren shall 1increase
[ 3 }

according to the following schedule:

, J
a) $30,000 for one year; %/Cé;zz;vf ?/G,’g>/

b) $40,000 for the next yeat; — +# 32— oY~

c) $50,000 for the next year; — 3 -2 -5 3

d) $55,000 for the next year; and .thereafter _z_v_g<f
such rent may be adjusted according
to paragraph 2 below.

P

Minimum Rent Adjustment. Prior to the end of the
sixth year of this agreement and prior to the end of
each third year thereafter, the minimum rent for the
ensuing three-year period shall be set at eighty
percent (806%) of the average annual rent paid CITY
during the three years preceding the rental review
date. If the aoplicaticn of this formula indicates a
minimum rent substantially in excess of that which
.would be @ fair rental value based upon a reasonable
capitalization of the fair market value of the leased
premises, then the City Manager shall have the
discretion in the forthcoming period to set a minimum
rent figure which represents a fair rental valye.

=%
1
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MINIMUM RENT.

. l L

Amount and Payment. For that period of this lease
agreement beginning upon the aforesaid date that

LESSEE is required to pay CITY a percentage of gross
income, if the total amount of said percentage of gross
income paid to CITY by LESSEE in any one year ending
upon the day prior to the anniversary date of the
commencement of this agreement (lease year) is less
than the sum of TWENTY THOUSAND AND NO/100 DOLLARS
($20,000), herein referred to as "minimum rent", then
LESSEE shall pay to CITY within sixty days of said
anniversary date a sum of money equal to the difference
between the amount actually paid to CITY and the
minimum rent. Provided, however, if the anniversary
date and the date upon which LESSEE is required to
commence payment of a percentage of gross income do not’
coincide, then said minimum rent and percentage rents
for that year shall be prorated to the anniversary
date, which shall then become the computation date
thereafter. The minimum rent set forth above shall
continue until the first anniversary of this agreement
following one year from the filing of the notice of
completion upon the construction of the additional

boat slips, as called for in the Development Plan.

At that time the minimum monthly rent shall increase
according to the following schedule:

a) $30,000 for one year:

b) $40,000 for the next year;

c) $50,000 for the next year;

d) $55,000 for the next year; and thereafter
such rent may be adjusted according
to paragraph 2 below.

Minimum Rent Adjustment. Prior to the end of the

sixth year of this agreement and prior to the end of
each third year thereafter,-the minimum rent for the
ensuing three-year period shall be set at eighty
percent (80%) of the average annual rent paid CITY
during the three years preceding the rental review
date. 'If the application of this formula indicates a
minimum rent substantially in excess of that which
would be a fair rental value based upon a reasonable
capitalization of the fair market value of the leased
premises, then the City Manager shall have the
discretion in the forthcoming period to set a minimum
rent figure which represents a fair rental value.
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G. DELINQUENT RENT. In the event LESSEE fails to pay the
applicable rents when due, then LESSEE shall pay CITY,
in addition to the delinquent rent, a sum of money
equal to FIVE PERCENT (5%) of said delinquent rent;
provided, however, in the event said delinguent rent is

" still unpaid after fifteen days of becoming delinguent,
then LESSEE shall pay CITY, instead of said FIVE PERCENT
(5%), a sum of money equal to TEN PERCENT (10%) of said
delinguent rent. It is the intent of this provision
that CITY shall be compensated by such additional sums
for loss resulting from rental delinguency including
costs to CITY of servicing the delingquent account. The
City Manager, at his option, may for good cause waive
any such delinguency compensation required hereln, upon
written application of LESSLE.

H. DEVELOPMENT AS ADDITIONAL CONSIDERATION. LESSEE agrees
as additional consideration to develop the leased
premises in accordance with the City-approved Development
Plan described in Section IV, B 8, Development of this
agreement. The Plan shall provide for: (i) any replace-
ment of landscaping to be of a drought resistant type where
practical and economically feasible, (ii1) install water
conservation devices on toilets and faucets and low-flow
water use toilets and faucets as those items are replaced,
(iii) install pressure reducing valves 1if vractical where
line pressure is above 50 psi, and (iv) the insulation of
exposed, exterior hot water lines. Any other improvements
to the premises shall be developed to include such eneryy and
water conservation devices as may be appropriate.

-10-
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COVENANTS AND CONDITIONS,.

A.

CITY COVENANTS,

ll

Quiet Possession. LESSEE, paying the said

rent and performing the covenants and agreements
herein, shall and may at all times during the
said term peaceably and guietly have, hold

and enjoy the said premises for the term
hereof. If CITY for any reason whatsoever
cannot deliver possession of the said premises
to LESSEE at the commencement of said term as
hereinbefore specified, or if LESSEE is
dispossessed through action of a title superior
to CITY'S, then and in either of such events,
this lease shall not be void or voidable nor
shall CITY be liable to LESSEE for any loss

or damage resulting therefrom, but there

shall be determined and stated in writing by
the City Manager of CITY a proportionate
reduction of the rent covering the period or
periods during which LESSEE is prevented from
having the quiet possession of all or a

portion of the demised premises.

Right to Assign and Sublet. When in the

opinion of the City Manager, and subject to
the approval of the City Council whenever
required, if it is deemed consistent with the
best interests of the CITY, LESSEE may assign
this lease or any interest therein and may
sublease any portion thereof to an assignee
or sublessee who has, in the opinion of City
Manager, the financial capability and overall
competence to successfully operate the assigned
or subleased premises. The consent of the
City Manager and/or City Council will not be
unreasonably withheld. This lease and any
interest herein shall not be assignable by
operation of law without the written consent
of the City Manager.

-11-



If CITY has been notified in writing of the
existence of a trust deed or mortgage secured

by the leasehold, CITY agrees to give the trustee
or beneficiary notice of any sublease or assign-
ment prior to CITY'S approval thereon.

Approval of any assignment or sublease shall be
conditioned upon Assignee or Sublessee agreeing

in writing that they will assume the rights and
obligations thereby assigned or subleased and that
they will keep and perform all covenants, conditions
and provisions of this agreement which are applicable
to the rights acquired.

Nothing herein contained shall require the CITY'S
prior approval of an assignment of this lease 1if
LESSEE shall choose to alter its form of conducting
business (from or to a corporation or general partner-
ship, for example) provided William L. Roberts and
Charles P. Bluth maintain at least a 51 percent
ownership of any such newly formed entity, which
entity shall then become the assignee of this lease.

Right to Encumber. CITY does hereby consent and

‘agree that LESSEE may encumber this lease, its

leasehold estate and its improvements thereon by
deed of trust, mortgage, chattel mortgage or other
security type instrument to assure the payment of

a promissory note or notes of the LESSEE. CITY
further agrees that in the event said deed of

trust or mortgage or other security type instrument
should at any time be in default and be foreclosed,
or transferred in lieu of foreclosure the CITY

will accept the mortgagee or beneficiary thereof,

if reputable, qualified and financially responsible,
such as a State or Federal regulated financial
institution, as its new tenant under this lease
with all the rights, privileges and duties granted
and imposed in this lease contract. In the event
said mortgagee or beneficiary desires to assign

this lease to its nominee, if nominee is a reputable,
gualified and financially responsible person in

the opinion of CITY, CITY hereby agrees that upon
the filing of an application for consent to such
assignment, CITY will give its consent thereto.

-12-



LESSEE COVENANTS.

4,

Affirmative Action. LESSEE agrees to take affirmative
action to improve employmerit opportunities of
minorities and women.. When applicable, LESSEE

agrees to abide by the Affirmative Action Program

for Lessees as 1t now exists or is hereafter

amended. A copy of the program, effective as of

the date of this agreement, is on file in the

Office of the City Clerk as Document No. 746205

and by this reference is incorporated herein.
Minorities are presently defined as Mexican-

American, Black, Filipino, American Indian and
Asian/Oriental. The goal of this program shall be

the attainment of the employment of minorities and
women in all areas of employment in a total percentage
of employment approximately equal to the total

level of minority and women employment as established
by the CITY for its Affirmative Action Program

each year.

Compliance with Law. LESSEE agrees, at its sole cost
and expense, to comply and secure compliance with all
the requirements now in force, or which may hereafter
be in force, of all municipal, county, state and federal

"authorities, pertaining to the said premises, or the

operations conducted thereon, and to faithfully observe
and secure compliance with, in the use of the premises,
all applicable county and municipal ordinances and
state and federal statutes now in force or which may
hereafter be in force, and to pay before delinguency
all taxes, assessments, and fees assessed or levied
upon the LESSEE or the leased premises including the
land and any buildings, structures, machines, appliances
or other improvements of any nature whatsoever, erected
installed or maintained by LESSEE or by reason cof the
business or other activities of LESSEE upon or in
connection with the leased premises. LESSEE recognizes
and understands that this lease may create a possessory
interest subject to property taxation and that the
LESSEE may be subject to the payment of property taxes
levied on such interest. LESSEE further agrees that
such tax payment shall not reduce any rent due the CITY
hereunder and that any such tax shall be paid by the
LESSEE before becoming delinquent. The judgment of any
court of competent jurisdiction, or the admission of
LESSEE or any sublessee or permittee in any action or
proceeding against them, or any of them, whether CITY
be a party thereto or not, that LESSEE, sublessee or
permittee has violated any such ordinance or statute in
the use of the premises shall be conclusive cf that
fact as between CITY and LESSEE.

-13-



Construction/Alterations. LESSEE agrees not to construct or

install any buildings or structures on said premises or
otherwise improve or alter said premises in any manner

except in accordance with plans and specificfations previously
submitted to the City Manager and approved by him in writing.
LESSEE shall not make any major structural or architectural
design alterations to approved buildings, structures or
improvements installed on said premises except in accordance
with plans and specifications previously approved in writing.
by the City Manager. This provision shall not limit or set
aside any obligation of LESSEE under this lease to maintain
said premises in a decent, safe, healthy and sanitary condition,

"including structural repair and restoration of damaged or

worn improvements. CITY shall not be obligated by this
lease to make any improvements or alterations to said premises
or to assume any expense therefor.

-14-



Construction Bond. LESSEE agrees to file with CITY, prior

to commencement of any construction performed upon the

premises a faithful performance bond in the amount of 100%

of the construction costs of the work to be performed, or

submit evidence satisfactory to the City Manager of ability

to finance the cost of construction of improvements as

proposed in the Development Plan, including assurance of
disbursement of funds for 100% of the cost of said con-
structien. Said bond may be in cash or may be a corporate
surety bond satisfactory to CITY or in a combination of

both. Said bond shall insure that the construction commenced

by LESSEE shall be completed in accordance with approved

plans, or at option of the CITY, that the uncompleted construction
be removed and the premises restored to a condition satisfactory
to CITY. The surety bond will be filed with CITY and any

cash used as a part of the bond may be deposited with CITY

to be held in trust for the purpose specified above or may

be placed in an escrow or other trust approved by CITY.

Upon application by LESSEE, CITY may waive this requirement

to file a bond. 1In the-event that LESSEE fails to file any

such required bond, this lease may be terminated by CITY.
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Development. LESSEE agrees to develop the leased premises
in accordance with the General Development Plan approved

by the City Manager and filed in the Office of the City
Clerk. To the extent applicablec to the proposed develop-
nent, said plan shows the design, materials of construction,
elevations and colors of all structures, the plot plan of
all structures and above-ground improvements, the uses of
all facilities, the schedule of development, the estimated
construction costs and financing plan and such other factors
as.are necessary or desirahle in the opinion of the City
Manager. The City Manager or his designee shall have the
authority to authorize changes to the plan provided that

the basic concept may not be modified without City Council
approval and a document evidencing any approved changes
shall be filed in the Office of the City Clerk.

Indemnity. LESSEE agrees that CITY, its acents, officers
and employeces, shall not bhe liable for any clains, alleged
liabilities, penalties, fines or for any damare to the
goods, properties. or effects of LESSEL, its sublessces

or representatives, agents, employees, guests, licensees,
invitees, patrons or clicentele or of any other person
whomsoever, nor for personal injuries to, or deaths of

any persons, whether alleped to have been caused by or
resulting from any acts or omission of LESSEE or its
sublessees in or about the -leased premises, or any act or
omission of any person or from any defect in any part of
the leased preniscs or from any other cause

or reason whatsoever. LESSEE agrees to indemnify and save
free and harmless CITY and its authorized agents, officers,
and employees against any of the foregoing alleged
liabilities and any costs and expenses incurred by CITY

on account of any claim or claims therefor.

Insurance Coverare. During the entire term of this lease,
LESSEL agrees to procurc and maintain public liability
insurance which names CITY as an additional insured with

an insurance conpany satisfactory to CITY licensed to do
business in California to protect against loss from liabil-
ity imposed by law for damages on account of bodily injury,
including death therefrom, suffered or allered to be
suffered by any person or persons whonsocver, rcsulting
directly or indirectly from any act or activities of CITY
or LESSLEL, its sublessees or any person acting for CITY,
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or LESSEE or under its control or direction, and also to
protect against loss from liability imposed by law for
damages to any property of any person caused directly or
indirectly by or from acts or activities of CITY, or
LESSEE, or its sublessees, or any person acting for CITY
or LESSELE, or under its control or direction. Such PD
and PL insurance shall also provide for and protect CITY
against incurring any legal cost in defending claims for
alleged loss. Such public liability and pronerty damage
insurance shall be maintained in full force and effect
during the entire term of this lease in the amount of not
less. than ONE MILLION AND NO/100 DOLLARS (S$1,000.000.00)

COMBINLD SINGLE LIMIT LIABILITY. LESSEE
agreces to submit a policy of said insurance to the CITY
on or before the effective date of this agreement indicating
full coverage of the contractual liability imposed by
this agreement and stipulating that the insurance company
shall not terminate, cancel or limit said policy in any
manner without at least thirty days prior written notice
thereof to CITY. If the operation under this acreement
results in an increased or decreased risk in the opinion
of the City Manager, then LESSEE agrees that the mininun
limits hereinabove designated shall be changed accordingly
.upon request by the City Manager. LESSEL agrees that
provisions of this paragraph as to maintcnance of insurtince
shall not be construed as limiting in any way the extent
.to which the LESSCE may be held responsible for the
payrnent of damages to persons or property resulting from
LESSEL'S activities, the activities of its sublessees or
the activities of any person or persons for which LESSEL
is otherwise responsible.

LESSEE also agrees to procure and maintain during the
entire term of this lease, a policy of fire, extended
coverage and vandalism insurance on all permanent property
of an insurable nature locatecd upon the leased prenises.
Said policy shall name the CITY as an additional insured
and shall be written by an insurance company satisfactory
to CITY licensed to

transact business in the State of California and shall be
in an amount sufficient to cover at least 803 of the re-
placement costs of said property. LESSEE agrees to subnit
a certificate of said policy to the CITY on or hefore the
effective date of this lease. Said policy shall contain

a condition that it is not to be terminated or cancclled
without at least thirty (30) days prior written notice to
CITY by the insurance company. LESSEE agrees to pay the
premiun for such insurance and shall requirc that any
insurance nrocceds resulting from a loss under said nolicy
are payable jointly to CITY and LESSET and said procceeds
shall constitute a trust fund to be reinvested in rcbuildine
or tepairing the damaged property or said proceeds may be
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disposed of as specified in Section IV, 16, Waste, Damage
or Destruction, hercof; provided, however, that witnin
the period during which there is in existence a mortgage
or deed of trust unon the lcasehold, then and for that
period all policies of fire insurance, extended coverage
and vandalism shall bc made payable jointly to the
mortgagee or beneficiary, the named insured, and CITY,
and shall be disposed of jointly by ‘the parties for the
following purposes: ‘

a. As a trust fund to be retained by said mortgagee orT
beneficiary and applied in reduction of the debt
secured by such mertgage or deed of trust with the
excess remaining after full payment of said debt to
be paid over to LESSEE and CITY to pay for rcconstruction,
repair, or rcplacement of the damaged or destroyed
improvements in progress payments as the work 1is
performed. The balancec of said procceds shall be paid
to LESSEL.

Provided, further however, nothing herein shall
prevent LESSEE, at its option and with the approval
of said mortgagee or beneficiary, from filing a
faithful performance bond in favor of said mortgagee
or beneficiary and CITY in an amount equivalent to
said insurance proceeds in lieu of surrendering said
insurance procceds to said mortgagce or beneficiary;
and CITY. ‘

b. In the event that this lease is terminated by nutual
agrcement and said improvements are not reconstructed,
repaired or replaced, the insurance nroceeds shall be
jointly retaincd by CITY and said mortgagec or bencfi-
ciary to the extent necessary to first discharce the
debt secured by said mortgage or deed of trust and
then to restorc the premises in a neat and clean
condition. Said mortgagee or beneficiary shall hold
the balance of said proceceds for CITY and LLSSEL as
their intercsts may appear.

LESSEE agrees to increase the limits of liability when, in
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the opinion of CITY, the value of the improvements covered
is increased, subject to the availability of such insurance
at the increased limits. LESSEE agrces, at his sole
expense, to comply and sccure compliance with all insurance
requirements necessary for the maintenance of reasonable
fire and public liability insurance covering said premises,
buildings and appurtenances.

Labor and Materialmen's Pond. LESSEL agrces to save CITY
free and harmicss, indemnify it against all clains for labor
and materials in connection with improvements, repairs or
alterations to the leased vremisecs, and the cost of defending
against such claims, including reasonable attorney's fees.
In the event that improvenents, repairs or alterations are
constructed on the leased premises by other than the CITY,
and a lien is filed, LESSEE arrees to file with CITY within
five days a bond sufficient to pay in full all claims of

all persons seeking relicf under the lien. The bond shall
be ackowledged by LESSEE as principal and by a corporaticn
satisfactory to CITY licenscd by the Insurance Connissioner
of the State of California to transact the business of a
fidelity and surety insurance company as surety.

Legal Proccedinpgs., LESSEE agrees that should it become
necessary for CiI1Y to commence legal procecdings to collect
rent, reccover possession, or cnforce any other provision of
this lease, the prevailing party will be entitled tc legal
costs in connection therewith, including rcasonable attornay!
feces as deternined by the court. The parties agrec that "™
law of the State of California shall be used in interprctinz
this lease agreement and will govern all disputes under this
lease agreement and will determine all rights and obliga-
tions hereunder. Personal service either within or without
the State of California shall be sufficient to give perscnal:
jurisdiction to any court in which an action is filed for
litigation of rights under this lease agrecncnt.

Maintenance. LEFESSEE agrecs to assume full responsibility
Tor the operation and maintenance of said premises throush-
out the term herecof without expense to CITY unless otherwise
specified herein, and to perform all repairs and replace-
ments necessary to maintain and preserve said prenisecs in

a decent, safe, healthy and sanitary condition in a manncr
satisfactory to CITY and in compliancc with all applicable
laws. LESSEE agrces that CITY shall not be required to
perform any maintenancc, Tepairs or services or to assunmc
any expense not specifically assumed hercin in connection
with said premises and LESSEE hereby waives all rights to
make repairs or to causc any work to be performed at the
expense of CITY as provided for in Sections 1941 and 1942
of the California Civil Code.
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Nondisc: ‘tion. LESSEE agrees !o discriminate
in any manner against any person oOr pe€rsons on account

of race, marital status, sex, religious creed, color,
ancestry, national origin, physical handicap or medical
condition in LESSEE'S use of the premises, including,
but not limited to, the providing of goods, services,
facilities, privileges, advantages and accommodations,
and the obtaining and holding of employment.

Utility Costs. LESSEE agrees to order, obtain and pay

for all utilities and service and installation charges
in connection therewith. All utilities installed by
LESSEE shall be installed underground.

Waste, Damage or Destruction. LESSEE agrees to give

notice to the CITY of any fire or other damage that may
occur on the leased premises within ten days of such

fire or damage. LESSEE agrees not to commit or suffer

to be committed any waste or injury or any public or
private nuisance, to keep the premises clean and clear

of refuse and obstructions, and to dispose of all
garbage, trash and rubbish in a manner satisfactory to
the CITY. TIf the leased premises shall be damaged by

any cause which puts the premises into a condition

which is not decent, safe, healthy and sanitary, LESSEE
agrees to make or cause to be made full repair of said
damage and to restore the premises to the condition which
existed prior to said damage, or LESSEE agrees to clear
and remove from the leased premises all debris resulting
from said damage and rebuild the premises in accordance
with plans and specifications previously submitted to

the CITY and approved in writing in order to replace

in kind and scope the ¢peration which existed prior

to such damage. LESSEE agrees not to hold CITY liable

for any damage to the leasehold caused by tidal surge

or siltation. CITY will not unnecessarily délay solution
of the surge or siltation problems and will take no actiong
which will substantially increase the risk of such surge
or siltation to the premises.

LESSEE agrees that preliminary steps toward performing
repairs, restoration or replacement of the premises shall
be commenced by LESSEE within thirty days and the required
repairs, restoration or replacement shall be completed
within a reasonable time thereafter. CITY may determine
an equitable deduction in the minimum annual rent require-
ment for such period or periods that said premises are
untenantable by reason of such damage.

RESTRICTIVE CONDITIONS

Administration and Notices. Control and administration

of this lease 1is under the jurisdiction of the City Manager
of CITY as to CITY'S interest herein and any communication:
relative to the terms or conditions or any changes thereto
or any notice or notices provided for by this lease or by
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law to be given or served upon CITY may be given or served

by registered letter deposited in the United States mails,
postagc prepaid, and addressed to the City Manager, Attention
Property Director, City Administration Building, 202 "C"
Street, San Diego, California 92101. Any notice or noticces
provided for by this lease or by law to he ¢iven or served
upon LESSEE, Mortgagce, Trustec or Beneficiary may be

given or served by depositing in the United States mails,
pestage prepaid, a letter addressed to said LESSEE at the
leased premises or at such other address designated in
writing by LESSEE, blortgagee, Trustee or Beneficiary or

may be personally served upon them or any person hercafter
authorized by them to receive such notice. Any noticec or
notices given or served as provided herein shall be

effectual and binding for all purposes upon the princinals

of the partics so served upon personal scrvice or forty-eight
hours after mailing in the manner required herein, :

City Aporoval and Conscnt. The apnroval or conscnt of the
CITY, wherever requircd in this agreement, shall nean the
approval or consent of the City Manager unless othcrwise
specified, without need for further resolution by the City

Council.

Fninent NDomain. In the event the leased premises or anv
part thereof shall be taken for public purposes by conder-
nation as a Ttesult of any action or proceecding in eninent
domain, then the intecrests of CITY and LILSSFEE (or
Peneficiary or l!Mortgasee 1f there is a Trust Deed or
Mortgagee then in effect), in the award and the cffect of
the taking upon this lcase agrcement shall be as follows:

a. In the event of such taking of only a part of the
leased premises, leaving the remainder of said
prenises in such location and in such form, shape
and size as to be used effectively and practicably in
the opinion of CITY for thc conduct thereon of the
operations pernitted hereunder, this lease shall
terminate and end as to the portion of the lcased
prenises so taken as of the date title to such
portion vests in the condemning authority, but shail
continue in full force and effect as to the portion
of the leased premises not so taken and from and after
such date the contract rent, or in the event there 1is
a minimum rent snecified herein, then the minirmum rental
required by this lcase to be paid by LLSSLEL to CITY shall
be reduccd in the proportion to which the valuc of the
leased premises so taken bears to the total value of
the demised nremiscs; provided, however, CITY shall
have the right, with the consent of LESSEE, to
substitute like adjacent property and maintain the
rent schedule without diminution.
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b. In the event of the taking of only a part of the leased
premises, lcaving the remainder of said premises in such
location, or in such form, shape or reduced size as to
render the same not effectively and practicably usable,
in the opinion of CITY, for the conduct thercon of the
operations permitted hereunder, this lease and all
right, title and interest thereunder shall cease on’ the
date title to said premises or the portion therecof so
taken vests in the condenmning authority.

:

c. In the event the entire leased premiscs are so taken,
this lease and all of the right, title and interest
thereunder shall cease on the date title to said premises
so taken vests in the condemning authority.

d. In the event of any taling under Subparagraphs a, b, or
c, hereinabove, the only portion of any award of compen-.
sation which shall be paid to LESSLE shall be the fair
market value of LESSEE'S interest in the improvenents
placed upon that portion of the leased premises which
are taken by the condemning agency. It is the intention
of this provision that LESSEE shall not in any condemna-
tion receive any bonus or penalty by reason of LESSTEL'S
contractual rights in connection with the property

condemned.

e. Notwithstanding the forcgoing provisions of this scction,

"CITY may, in its discretion and without affecting the
validity and existence of this lease, transfer the CITY'S
interests in said premises in lieu of condemnation to

any authority entitled to exercise the power of cminent
domain. In the event of such transfer by CITY, LESSTE
'shall retain whatever rig¢hts it may have to rccover from
the said authority the fair markect value of LESSEL'S
interest in the improvements talten by the authority

and which LESSEE has placed upon the leased prenmises in
accordance with the provisions of this lease.

Fntry and Inspection. CITY reserves and shall always have
the right to enter said premises for the purpose of viewing
and ascertaining the condition of the same, or to protecct
its interests in the premises or to inspect the operations
conducted thereon. In the event that such entry or inspcc-
tion by CITY discloses that said premises are not in a
decent, safe, healthy and sanitary condition, CITY shall
have the right, after ten days writtcn notice to. LESSEE,

to have any neccssary maintenance work done for and at the
expense of LESSEL and LISSEE hereby agrees to pay promptly
any and all costs incurred by CITY in having such necessary
naintenance worl: done in order to keep said premises in a
decent, safe, healthy and sanitary condition. Further, if
at any time the CITY determines that said preniscs are not
in a decent, safe, healthy and sanitary condition, CITY
nay at its sole option, without additional notice, require
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LESSEE to file with CITY a faithful performance bond to
assure prompt correction of any condition which is not
decent, safe, healthy and sanitary. Said bond shall be
in an amount adequate in the opinion of the CITY to
correct the said unsatisfactory condition. LESSEE
shall pay the cost of said bond. The rights reserved
in this section shall not create any obligations on
CITY or increase obligations elsewhere in this lease
imposed on CITY.

Holding Over. The occupancy of the demised premises
after the expiration of the term of this agreement
shall be construed to be a tenancy from month to month,
and all other terms and conditions of this agreement
shall continue in full force and effect.

Merger. The voluntary or other surrender of this lease
by LESSEE, or a mutual cancellation thereof, shall not
work a merger and shall, at the option of CITY, terminate
all or any existing subleases or subtenancies or may,

at the option of CITY, operate as an assignment to it

of any or all such subleases or subtenancies.

Oral Representation. It is specifically understood and
" agreed hereby that this lease contains the complete
expression of the whole agreement between the parties
hereto, and that there are no promises, representations,
agreemeﬁts, warranties or inducements, either expressed
orally or implied by the said parties, except as are
fully set forth herein; and further, that this lease
cannot be enlarged, modified or changed in any respect
except by written agreement duly executed by and between
the said parties.

Oownership of Improvements. All improvements, except

such fixtures as are hereinafter described on the
attached addendum, which have been installed by LESSEE

in accordance with the provisions of this agreement,
shall at the option of CITY become the property of CITY
upon expiration or sooner termination of this agreement.
LESSEE shall have the right to remove from the demised
premises only those fixtures described on the attached
addendum at any time prior to the expiration or earlier
termination of the agreement, provided that such removail
would not, in the opinion of CITY, restrict the operation
of the demised premises to the extent that the rent

paid to CITY is reduced as a direct result therefrom.
LESSEE'S removal of any said fixtures shall be at
LESSEE'S own expense and shall be conditioned upon
LESSEE'S repairing any damage to the remaining improvements
and upon LESSEE leaving the demised premises in good
order and condition. In the event LESSEE does not soO
remove said fixtures prior to the expiration of this
agreement, CITY may remove, sell or destroy the same at
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the expense of LESSEE, and if the proceeds of the sale
are not adequate, LESSEE shall promptly pay to CITY its
reasonable cost of any such removal, sale or destruction
together with the reasonable cost of repair of damages
to CITY'S property resulting from such removal, sale or
destruction. At the option of CITY, any such fixtures
not removed by LESSEE may be deemed abandoned and may

be removed and sold by CITY and all income received by
CITY therefrom shall be the property of CITY exclusively.
Said addendum may be changed from time to time upon
approval of the City Manager, without further resolution
by the City Council.

Remedies of City.

a. Default by Lessee. 1In the event that:

(1) LESSEE shall default in the performance or fulfillment
of any covenant or condition herein required to be
performed or fulfilled by LESSEE and shall fail to
cure said default within thirty days following the
service on LESSEE of a written notice frem CITY
specifying the default complained of; or

(2) LESSEE shall véluntarily file or have involuntarily

. filed against him any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or
demand upon LESSEE or upon any person claiming through
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE in or to the said premises or in or to further
possession thereof and CITY may thereupon enter and

take possession of said premises and expel LESSEE and

all persons so claiming rights thereto. Provided,
however, in the event that any default described in

Part a, (1) of this section is not curable within

thirty (30) days after the service of a written notice
upon LESSEE, CITY shall not terminate this lease pursuant
to said default if LESSEE immediately commences to cure
said default and diligently pursues such cure to completion.

Provided, further, in the event that there is a deed of
trust or mortgage on the leasehold interest, CITY shall
not terminate this lease until it first shall have
served upon the mortgagee or beneficiary written notice
of the default or defaults complained of, and the
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mortgagee or beneficiary shall have thirty (30) days
from service of such notice within which to commence
such cure as may hc nccessary and this lcasc shall not
terminate if said mortgagec or heneficiary shall pro-
secute said cure with reasonable diliecence thereafter,
and said thirty-day period shall be extended during
the time required for said mortgagee or beneficiary

to perfect, through litigation or through foreclosure,
its rights to cure.

Provided however, that in the event rent paid to CITY

is calculated on the basis of a percentage or percentares
of LESSEL'S gross income, and during said period

required for mnortgagee or beneficiary to perfect a

curc of any default or defaults which have bcen caused

by LESSCEE'S failurc to nay said rent; then in those
events if CITY is paid the minimum rent <uc under this
agreenent, CITY will not prosecute its right to terminate
the mortgagee's or beneficiary's interest. DProvided
further, that when the mortgagee or beneficiary has
secured control of said premises, and before an assign-
ment to a new LEGSLEL, mortgagee or heneficiary shall
cause to be paid to CITY, any amounts due CITY as a
result of the gross income of the said premises exceeding
that amount necessary for pavrnent of the mininum rent.

In computing the gross rent upon which the computation

of the CITY rent is based, reasonable adninistrative
expenses of a court appointed receiver may first be
deducted.

City Recourse. If the mortgaree or beneficiary shall

be required to perfect its right to cure said default

or defaults throurh litigation or through foreclosure,
then CITY shall have the option of the following courses
of action in order that such default or defaults may

be expeditiously correctcd:

(1) CITY may correct or cause to be corrected said
default or defaults and charge the costs therefor
(including costs incurred by CITY in enforcing
this provision) to the account of the LESSEL, which
charge shall be due and payable on the date that
the rent is next due after presentation by CITY of
a statemcnt of all or part of said costs.

(2) CITY may correct or cause to he corrected said
default or defaults and may pay the costs thercof
(including costs incurred by CITY in enforcing
this provision) from the proceeds of any insurance
fund held by CITY and LESSEE or by CITY and mort-
gagee or heneficiary or CITY may use said funds
of any faithful pcrformnance or cash bond on deposit
with CITY, or CITY may call on the bonding agent
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to correct said default or defaults or to pay the
costs of such correction performed by or at the
direction of CITY.

{(3) CITY may terninate this lease as to the rights of
LESSEE herein by assuming liability for any trust
deed or mortpagc. LESSEE will assuyme and agrees

“to pay any and all penalties or bonuses required by
the beneficiaries, trustecs or mortcagees as a
condition for carly payoff of the related notes
by CITY. CITY may, as an alternative, substitute
for said terminated LESSEE a new LESSEE reasonably
satisfactory to the mortgagee or beneficiary.

Should said default or defaults be noncurable by LESSEE,
then any lender holding a benmeficial interest in said
leasehold whose qualifications have been approved by
CITY for assignment of the leasehold interest shall
have the absolute right to

substitute itself to the estate of the LESSEL hereunder
and to commence performance of this lease and this
lease shall not terminate if such mortgagec or bene-
ficiary shall give notice in writing of its election

to so substitute itself and commence perforrance within
said thirty-day period after service upon it of said
written notice by CITY of the default. In the event

of the election by the mortgagee or beneficiary to soO
substitute itself to LFSSEL'S estate hereunder, the
CITY expressly consents to said substitution and autho-
rizes said mortcagee or beneficiary to perforn under
this lease with all the richts, privileges and obliga- -
tions of the original LESSEE hercunder, subject to

cure of the default if possihle by nortgagee or benc-
ficiary, and LESSFEL expressly agrees to assign all its
interest in and to its lcaschold estatc in that event.

Abandonment bv Lessee. FEven though LESSEE has

Breachod the lease and abandoned the property, this

lease shall continue in effect for so long as CITY

does not terminate LESSEE'S right to posscssion, and
CITY may enforce all its rights and renmcdies under

said leasc, including, but not limited to, the right

to recover the rent as it bccomes due under the lease.
For purposes of this section, the following do nrot
constitute a termination of LESSEE'S right to possession:

(1) Acts by CITY of maintenance, OT prescrvation, or
efforts to rclet the property.

(2) The appointment of a recciver upon initiative of

CITY to protect the CITY'S interest under the
lease.
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d. Damages. Damnages which CITY may recover in the event
of default under this lease include the worth, at the
time of award, of the amount by which the unpaid rent
for the balance of the tern after the date of award, or
for any shorter period of time specified in this lease,
exceeds the amount of such rental loss for the sanc
period that the LESSEE proves could be reasonably
avoided. The remedies provided by this section are
not exclusive and shall be cumulative to all other
rights and renedies possessed by CITY, and nothing
contained herein shall be construed so as to defeat
any other rights or remedies to which CITY may be

entitled.

Reservation of City Rishts. CITY hereby reserves all
Tights, title and interest in any and all gas, oil, minerals
and water bencath said leased premises. CITY shall have

the right to enter said lcased premises for the purpose

of making repairs to or developing municipal services.

CITY hereby reserves the richt to grant and use such case-
nents or establish and use such rights of way over, under,

"along and across said leased premises for utilities,

thoroughfares, or access as it may deem advisable for the
public good. Provided, however, CITY shall not unrcasonably
interfere with LESSEE'S use of the premises and will re-
imburse LESSEL for phvsical damages, if any, to the perrancnt
improvements of LESSEE located on the leased prenises result-
ing from CITY'S excrcising the rights retained in this para-
graph. Such reimburscment shall include a reduction in the
annual Tent proportionate to the amount of said physical
damage as deternined by the City Manager. CITY shall pay

the costs of maintenancec and repair of all CITY installations
made pursuant to the rights reserved herein.

Time is of the FEssence. Tine is of the essence of cach

and all of the terms and provisions of this lease and this
lease shall inure to the benefit of and be binding unon

the parties hereto and any successor of LESSEE as fully

and to the same extent as though specifically mentioned

in each instance, and all covenants, stipulations and acrec-
ments in this lecasc shall extend to and bind any assigns or
sublessees of LESSEE.
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Waiver. The waiver by CITY of any breach of any term,

covenant, or condition herein contained shall not be deemed

to be a waiver of such term, covenant or concdition, or any
subsequent breach of the same or any other term, covenant
or condition herein contained. The subsequent acceptance
of rent hereunder by CITY shall not be deemed to be a waiver
of any preceding breach by LESSEE of any tern, covenant or
condition of this lease, recgardless of CITY'S Inowledge of
such preceding breach at the time of acceptance of such
rent. Failure on the part of CITY to require or exact
full and complete compliance with any of the covenants,
conditions or agrecnents of this leasc shall not be
construed as in any manner changing the terms hereof

and shall not prevent CITY from enforcing any provision

hereof.
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IN WITNESS WHEREOF, this lease agreement is executed by CITY,

(

acting by and through the City Manager, and by LESSEE, acting
by and through its lawfully authorized officers.

THE CITY OF SAN DIEGO

Date %«4 );/67.7/, By //ZA{/%/

City Manager

LESSEE: MISSION BAY MARINA, a
limited partnership of
which COASTAL MARINE
MANAGEMENT, a Calif-
ornia Corporation 1is
the General Partner

COASTAL MARINE MANAGE-
MENT, a California

~ kerporation,, >

‘ - o
APPROVED as to form and legality this l C, day of gjxxv(’,
1973. Ly

JOHN W. WITT, City Attorney

AL

By
" T Deputy 4

GR/fs
7/11/78

P ASESES:

cu e,



THIS ADDENDUM IS ATTACHED TO AND MADE A PART OF THAT CERTAIN

LEASE BY AND BETWEEN THE CITY OF SAN DIEGO, A MUNICIPAL
CORPORATION, AND MISSION BAY MARINA

+ LESSEE,

DATED ‘ .

SECTION IV PARAGRAPH C 24 , OWNERSHIP OF IMPROVEMENTS
(continuegd)

The Lessee, in accordance with this section hefnof has the
right to remove from the demised premises only those fixtures
as described below: (1f none, write none)

/ Z7A

City Manager's Initials LESSEE'S Initials

ASSISTANT TO THE CITY MANAGER

CRCEEE



T
.
' N
.
' ¥

~ Mission Bay MariNa -

INVENTORY OF MOVABLE EQUIPMENT

QUANTITY ITEM

60 ton Tami 1ift

20 ton P&H Hydro-Craue

10 toun Marine travel 1lift
Wiggins 5000# fork 1lift

Boat cradles

Band saws

Thickness planer

Hydraulic press

Rockwell rotary drill press
Sets acetylene welding outfits
Arc welder

Floor jack

House moving jacks

Hydraulic jacks

Hooka diving compressor

Hose and regulator

Towboat

Vises

Full set of metal lumbar racks
Plywood rack

Misc. electric & air hand tools
Teak office desks

Metal and other wood desks
Cash register

Floor roll-away safe

Metal file cabinets

Olivetti copier

Electrics calculators

IBM typewriters
. Closed circuit television security sy.
Floating slips

Misc. shelving, counters, fixtures and
other misc. items of the trade.

O

OWH(C;J)HI\JI\)O—'H[\JHHHNGJHHHH
Q

20,000.00

RNEDWPRPORE RO B

N
€8]
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RESOLUTION No. <<<389 (R-79-1083)

Adopted on AR 5 1979

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That the City Manager is hereby authorized and empowered

to execute, for and on behalf of The City of San Diego, a
lease agreement with  MISSION BAY MARINA, a limited partnership
of which COASTAL MARINE MANAGEMENT, a California corporation,
dba Mission Bay Marina is the general partner, as Lessee, for
the purposes of constructing, operating and maintaining marina
facilities in Mission Bay, for a term of 50 years, at an initial
minimum annual rental of $20,000 versus various percentages,
whichever iS‘greater, under the terms and conditions set forth
in that lease agreement on file in the office of the City

766042

Clerk as Document No.

APPROVED: JOHN W. WITT, City Attorney

HOV :dm
12/12/78

Or. Dept. Property
Job:12600 :

TER.A RFV, 12-76R]
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RESOLUTION No.

(R.79-1084)

Adopted on

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That it be and it is hereby certified that the
information contained in Environmental Negative Declaration

No. 78-03-65 , on file in the office of the

City Clerk, has been completed in compliance with the
California Environmental Quality Act of 1970 and the
State guidelines thereto, and that said Declaration

has been reviewed and considered by this Council.

APPROVED: JOHN W. WITT, City Attorney

By ‘L. \/JNML\M%

Harold O. Valderahaug, Depu

HOV:dm

12/12/78

Or. Dept. Property
Job:12600

CC-1265-B (REV. 1-72)



