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... .. •PERCENTAGE LEASE

Approved by Council Resolution
No. 222988 da ted MAR 5 1979

THIS LEASE AGREEMENT is executed by and between THE CITY OF

SAN DIEGO, a municipal corporation, hereinafter called "CITY"

and MISSION BAY MARINA, a limited partnership of which CO~STAL

MARINE MANAGEMENT, a California corporation, dba Mission Bay

.Marina is the aeneral oartner
hereinafter called "LESSEE".

• 1. DEMISED PREMISES. CITY hereby leases to LESSEE and
LESSEE leases from CITY all of that certain real property
situated in the City of San Diego, County of San Diego,
State of California, described as Lots 25, 26, 27 and
28 of Quivira Basin, Mission Bay Park, together wIth
the water areas adjacent thereto all as delineated on
Exhibit "A" attached hereto and by this reference made
part of this agreement. Said real property is hereinafter
called the "premises".

A. PERMITTED USE. Said premises are leased to LESSEE
only for the purposes of construction, operation,
and maintenance of a boat and boat motor repair
yard, sale of boats, boat motors, and boat acces-
sories, boat storage including launching and haul
out facilities; marine hardware sales, marina,
public yacht club, boat rentals, boat shows,
charter boat rentals, not exceeding six passengers,
restaurant, do-it-yourself boat repair yard and
for such other purposes related or incidental to
the above purposes as may first be approved in
writing by the City Manager of said City and for
no other purpose.

B. OBLIGATION TO DILIGENTLY USE. LESSEE covenants to
use said premises for the above-specified purposes
and to diligently conduct the business thereon to
produce a reasonable and substantial gross income.

C. RELATED COUNCIL ACTIONS. By the granting of this
lease, the City Council of The City of San Diego
is not obligating itself with regard to any other
discretionary action relating to development or
operation of said premises. Such discretionary
action includes, but is not limited to, rezonings,
variances, environmental clearances or any other
governmental agency approvals wr.~ch are required.
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II. TERM OF AGREEMENT.

A. COMMENCEMENT AND TERMINATION. The term of this agreement
shall be fifty (50) years commencing on the date of
execution hereof by CITY.

B. SURRENDER OF PREMISES. At the expiration or earlier
termination of this lease, LESSEE shall execute,
acknowledge and deliver to CITY, within five days
after written demand by CITY, a valid and recordable
quitclaim deed covering all of the leasehold premises.
The leasehold premises shall be deliverd free and clear
of all liens and encumbrances.

-2-
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A. RENT.

COtJSIDERl\TION

oeginning on the da~e of execution of this agreement, LESSEE
shall pay to CITY, monthly in arrears, and prior to the last
day of calendar month following that month in which the
revenue subject to rent was earned, a su~ of money equal to:

1) FOUR PERCENT (4%) of gross income from repair and
painting of boats, repair of motors; sale of boat and
motor parts, accessories anu marine hardware, and for
boat launching, haul out, and lay days (as hereinafter

- - (defined);
ONE-HALF PERCENT (1/2%) of the gross sales price i~"-~~~~;'
from sale of new or used boats, boat engines, and boat'
trailers, and accessories of such sale, in which LSSSEE
has a financial interest. Provided, however, that in
the event the sale price includes a commission to a
person not employed by LESSEE who also has an
obligation to pay rent to the CITY based upon ~he
commission income from said sale, then the gross sale
price will be reduced by an amount equal to said comis-
sion prior to applying the 1/2 percentage rate.
Provided further, that all costs for repairs,
maintenance, and make-ready for a boat in preparation
for its sale shall be included in the price of the bOQt
and shall not be again included in the percenta~e rates
for separate repairs, maintenance, etc., as shall
follow under paragraph 1 hereof. Provided further that
five years from the effective date hereof, this rate
shall be reviewed by City Manager and LESSEE; at tile
option of CITY the rate may be increased to a rate not
to exceed 2%, if the return frOID this activity is found
to be not commensurate with that return provided by
like operations on other City-owned property.

3) FIVE PERCENT (5%) of LESSEE'S retained cOlilmissions (as
hereinafter defined) from sale of new and used boats,
boat engines, and boat trailers in which LESSEE has no
financial interest (otherwise known as "new and used
boat brokerage") and from insurance brokerage;

TEN PERCENT (10%) of gross income from boat slip rental
and other wet storage for the first two and one-half
years from the effective date of this agreement; FIFTEEl~
PERCENT (15%) of gross income for the next two and one-
half years; TWEN'l'YPERCENT (20%) of gross income
thereafter and continuing for the remainder of this
lease term; Provided, howeve r , that five years from
the effective. date hereof, this rate shall be reviewed
by City Manager to determine the compa rab i Lity of
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return to CITY from this activity with that of like
operations throughout the Southern California area.
CITY shall have the ri~ht at that time to increase
the rate of return commensurate with said like
operations; Provided, however, such increase may not
exceed a rate of 27 1/2 %.

e--SEVEN PERCENT (7%) of gross income from dry storage (as
hereinafter defined);

6) SEVEH PERCEIJT (7%) on gross income from charters on
passenger boats of six or less passengers and from
rentals of boats and marine equipment;

7) THREE PERCENT (3%) of gross income from sale of
food, and non-alcoholic beverages; FIVE PERCENT (5%)
from sale of alcoholic beverages;

8 ) SEVEN PERCENT (7%) of gross income frcim dues and initia-
tion fees from any public yacht club memberships;

9 ) SEVEN PERCENT ~7%) of gross income from rental of
office space; ,

.SEVEN PERCENT (7%) of gross income accruing to the
LESSEE from coin-operated machines and.telephones
in which LESSEE has no ownership equity computed
on the basis of income received by LESSEE, rather than
the total income of said machines or telephones. Prov idod ,
however, that in the event the total gross income of
said machines and/or telephones exceeds the amount of FI'vT
HUNDRED DOLLARS ($500.00) per month, then the total
gross income of said machines and/or telephones shall
be computed.

SEVEN PERCENT (7%) 6f gross income from the admission
fees to any boat shows held on subject premises;

12) THREE PERCENT (3%) of gross income from tool rental,
space rental, and consultation fees for "do-it-yourself"
boat repairs;

13) TWO PERCENT (2%) of gross income from specialty marine
retail shops;

14) TEN PERCEHT (10%) of all gross income from all other
sales, services, or operation conducted on said premises
not hereinabove specified. Provided however, that, in
the event LESSEE requests City Manager permission to
sell gasoline or diesel fuel on subject premises, (such
permission shall not be unreasonably withheld), the
City Manager and LESSEE may mutually agree in writing

-4-
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"I "I •to a percentage correspondiny to the average rental

paid for like services in the reasonable vicinity of
subject premises, i.e. Mission Bay. Provided furtller,
the City Nanager and LESSEE may mutually agree in
writing to another percentage rate or flat rate of rent
for each such other sale, service, or operation not
specifically named herein, prior to the commencement of
each such other sale, service, or operation as approved
by the City Manager. .

DEFINITIONS AND EXCLUSIONS.

1) The term "retained commissions" shall mean that sum of money
retained by LESSEE or LESSEE'S agents only from the sale of items
specified in paragraph 3 above. The commission which may be paid
from the sale proceeds to a cooperating broker, agent, or salesman
not employed by LESSEE is not included in LESSEE'S gross income.

2) The term "lay days" shall mean boat dry storage for less than
30 days or for a specific purpose, including, but not limited to,
storage awaiting delivery to a buyer, awaiting repairs, or await-
iny a survey by a marine surveyor. Excluded·frrnn the provision of
paragraph 1) above shall be any income for wet storaye for the
purpose of "do-it-yourself" repairs. Said income shall be 00verned
by the provisions of paragraph 12.

3) The term "dry storaye" shall mean storage (other than for
"do-it-yourself" repairs) for more than 30 days or for an indefinitE
period for no specific purpose.

4) The provisions of Paragraph A14) shall not include boat sales
or brokerage sales made off subject premises which may be included
in LESSEE'S gross income as defined herein. All "off-premises"
sales which are included in gross income shall be governed by the
provisions of paragraphs A 2) and 3) above.

C. .PERCENTAGE RENT ADJUSTMENT. Prior to the the end of the
tenth year of the term of this agreement and prior to the
end ~f each tenth year thereafter, the parties hereto by
mutual consent or through arbitration as hereinafter set
forth, will adjust the percentage rates of LESSEE'S gross
income to be paid by CITY effective upon the first day of
the succeeding ten-year period. Said adjustment will be laade
to the degree necessary to provide a fair rental to CITY as
determined by CITY. Provided, however, no such adjustment
will result in a projected rental increase exceedin~ IDi
over the rents paid and payable for the three years preceding
each adjustment if the adjusted percentage rates were applied
to the gross inco~e recorded for said preceding three years.
In the event that such adjustment is not made by mutual
consent prior to sixty days before the end of said ten-year
periods, then the parties hereto will refer the matter to
arbitration under the terms hereinafter set forth.

-5-
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i. Arbitration of Percentage Rent Adjustment. In the

event the parties do not agree upon the amount of
adjustment to said percentage rates as provided
for in the previous paragraph, then the adjustment
shall be determined by a qualified professional
independent real estate appraiser selected by
mutual consent of the parties to this agreement
from the list of appraisers approved by the City
Council of CITY. In the event the parties do not
reach agreement as to selection of a mutually
acceptable appraiser, then CITY and LESSEE will
each select a qualified professional independent
real estate appraiser who in turn will select a
third qualified professional independent real
estate appraiser who will be employed to set the
percentage rates to be applied to LESSEE'S gross
income for the ensuing period until the next
percentage rent adjustment. In the event a mutually
acceptable third appraiser is not agreed upon
between the two selected appraisers within ten
days, then the two selected appraisers will be
discharged and the process repeated until mutuality
is achieved and an appraiser is selected to complete
the assignment. Each party shall pay the cost of
its own selected appraiser and both CITY and
LESSEE agree to equally share the cost of the
third mutually appointed appraiser. CITY and
LESSEE agree to accept and be bound by the percentage
rates determined by the appraiser selected to
complete the assignment.

In establishing the percentage rates for the items unuer
controversy, the appraiser shall consider the CITY'S
property as a fee simple absolute estate, as vacant
and available for a full lease term on the open market
for its highest and best use or, if this lease has
a restricted purpose, then for uses consistent with
the authorized purposes of this lease at the commence-
ment of the rental period under arbitration. The
appraiser will be guided by prevailing published mar-
ketpercentage rates for similar operations primarily
(if available) within the Southern California area.

The date of value of the appraisal shall be on the
date of rental adjustment as hereinabove established.
In the event the appraisal is not completed in time
to permit the percentage ad j ustrnent: to be made upon
the date specified, LESSEE agrees to continue to pay
rent in accordance with the then existing lease rates
and the adjustment, when determined, will be retro-
active to said effective date of rental adjustment
as hereinabove established. Any deficiency or overage
shall be paid by LESSEE or refunded as applicable
by CITY within sixty days after determination of
the new percentage rate(s).

-6-



�. I •D. GROSS INCOME. Gross income, as used in this lease,
shall include all income resulting from occupancy of
the leased premises from whatever source derived whether
received or to become due. Provided, however, gross
income shall not include federal, state or municipal
taxes collected from the consumer (regardless of whether
the amount thereof is stated to the consumer as a
separate charge) and paid over periodically by LESSEE
to a governmental agency accompanied by a tax return or
statement as required by law. The amount of such taxes
shall be shown on the books and records elsewhere ~
herein required to be maintained. The aforesaid percentage
rent shall be calculated and paid by LESSEE on the
basis of said gross income whether the income is received
by LESSEE or by any sublessee or their agents and all
gross income received by any sublessee or other party
as a result of occupancy of said premises or the operation
thereof shall be regarded as gross income of LESSEE for
the purpose of calculating the percentage rent hereunder
required to be paid by LESSEE to CITY. By use of the
phrase "as a result of occupancy of said premises or
the operation thereof" it is expressly understood by
the parties hereto that gross income shall not include
any income of LESSEE'S corporation, partnership, agents,
or sublessees derived from services, sales, or operations
performed off of subject premises and not brought about
because of the occupancy of subject premises. Said
exclusion from gross income shall include but not be
limited to the sale of any boat which has never been
located on subject premises., to customers not obtained
because of the occupancy.

E. FINANCIAL RECORDS MAINTENANCE.

1. LESSEE shall keep true, accurate and complete
records in a manner and form satisfactory to CITY
from which CITY can at all reasonable times determine
the nature and amounts of income subject to rental
from the operation of the leased premises. Such
records shall show all transactions relative to
the conduct of the operation, and such transactions
shall be supported by documents of original entry
such as sales slips, cash register tapes, purchase
invoices and tickets issued, or other means satisfac~ory
to CITY. Together with each rental payment,
LESSEE shall render to CITY a detailed statement
as to the source of the receipts showing all gross
income of the preceding calendar month together
with the amount payable to CITY as hereinabove
provided and shall accompany same with a remittance
of the amount so shown to be due CITY. After the
end of each lease year, LESSEE shall cause an
audit of the business of LESSEE, its agents,
sublessees, concessionaires or licensees operating
on said premises to be made by a licensed public
accountant or certified public accountant, and
shall, within sixty days afte~ the end of each
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lease year, furnish a copy thereof to CITY
without any cost or expense to CITY. In the
event such audit discloses that the percentage
rental required for the preceding lease year
exceeds the amount of monthly percentage rental
paid to CITY by LESSEE during said period, LESSEE
shall immediately pay to CITY the amount of such
deficiency. Also, in the event said audit discloses
that the percentage rental on the annual gross
sales for the preceding lease year is less than
the amount of minimum annual rent required therefor,
LESSEE shall also immediately pay to CITY the
amount of such deficiency. In the.event that such
audit discloses that the percentage rental required
for the preceding lease year is less than the
amounts of monthly percentage rents paid to CITY
during said period, then upon confirmation of said
audit findings by CITY through means 'provided in
Subparagraph 3 hereof, the amount of 'overpayment
shall be credited against equal amounts of monthly
rents due CITY. during the succeeding payments
until said overpayment is fully credited. Any
such overpayment occurring in the last lease year
shall be refunded by CITY within thirty days of
confirmation by CITY of said audit findings.

2. LESSEE shall also maintain accurate records of
actual and projected operating expenses and revenue,
and such other operating information as CITY from
time to time deems necessary and LESSEE shall
submit such information to CITY upon request.

3. Said records and accounts shall be maintained
separate from all other accounts not relating to
the operation of the leased premises .and shall be
made available to CITY at one location within the
limits of the City of San Diego. CITY shall have,
through its duly authorized agents or representatives,
the right to examine and audit said records and
accounts at any and all reasonable times. In the
event of discrepancies between the audit furnished
to CITY in behalf of LESSEE and the CITY'S audit,
the latter shall prevail. Any additional sums due
CITY as determined by CITY'S audit are due and
payable within thirty days of notification thereof
by CITY. -.-.-----

4. In the event that such audit discloses that the
rent for the audited period has been underpaid in
excess of five percent (5%) of the total required
rent, then LESSEE shall pay CITY ten percent (10%)
of the amount by which said rent was underpaid in
addition to the unpaid rents so shown to be due
CITY as compensation to CITY for administrative
cost and loss of interest.

-8-
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? MINIMUM RENT.
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1. Amount and Pavment. For that period of this lease
agr~ement beginning upon the aforesaid date that
LESSEE is required to pay CITY a percentage of gross
income, if the total amount of said percentage of gross
income paid to CITY by LESSEE in anyone year ending
upon the day prior to the anniversary date of the
commencement of this agreement (lease year) is less
than the sum of TWENTY THOUSAND AND NO/IOO DOLLARS
($20,000), herein referred to as "minimum rent", then
LESSEE shall pay to CITY within sixty days of said
anniversary date a sum of money equal to the difference
between the amount actually paid to CITY and the
minimum rent. Provided, however, if the anniversary
date and the date upon which LESSEE is required to
commence payment of a percentage of gross income do not
coincide, then said minimum rent and percentage rents
for that year shall be prorated to the anniversary
date, which shall then become the computation date
thereafter.,The minimum rent set forth above shall ----
continue until the first anniversary of this agreement
following one year from the filing of the notice O~
completion upon the construction of the additional )
boat sLips , as called for ini t.he Develooment Plan. ,1/:;-',
At that time the rn.inimura ~'rentShall lncmse
according to the following schedule:

. . ../~ 3J~-,h?/a) $30,000 for one year, - r:> - 't:?
b) $40,000 for the next vearJ::';- -tI S -.!> - "2-...
c) $50,000 for the next year; -- 3 -S--c?3
d) $55,000 for the next year; and .t.n erea f t.er -3-:::,--2£/

such rent may be adjusted according
to paragraph 2 below.

Minimum Rent Adjustment. Prior to the end of the
sixth yoar of this agreement and prior to the end of
each third year thereafter, the minimum rent for the
ensuing three-year period shall be set at eighty
percent (80%) of the average annual rent paid CITY
during the three years preceding the rental review
date. If the application of this formula indicates a
minimum rent SUbstantially in excess of that which
would be a fair rental value based upon a reasonable
capitalization of the fair market value of the leased
premises, then the City Manager shall have the
discretion in the forthcoming period to set a minimum
rent figure whicll represents a fair rental val~e.

", ', -9-
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? MINIMUM RENT.

1. Amount and Payment. For that period of this lease
agreement beginning upon the aforesaid date that
LESSEE is required to pay CITY a percentage of gross
income, if the total amount of said percentage of gross
income paid to CITY by LESSEE in anyone year ending
upon the day prior to the anniversary date of the
commencement of this agreement (lease year) is less
than the sum of TWENTY THOUSAND AND NO/IOO DOLLARS
($20,000)., herein referred to as "minimum rent", then
LESSEE shall pay to CITY within sixty days of said
anniversary date a sum of money equal to the difference
between the amount actually paid to CITY and the
minimum rent. Provided, however, if the anniversary
date and the date upon which LESSEE is required to
~ommence payment of a percentage of gross income do not
coincide, then said minimum rent and percentage rents
for that year shall be prorated to the anniversary
date, which shall then become the computation date
thereafter. The minimum rent set forth above shall
continue until the first anniversary of this agreement
following one year from the filing of the notice of
completion upon the construction of the additional
boat slips, as called for in the Development Plan.
At that time the minimum monthly rent shall increase
according to the following schedule:

a) $30,000 for one year;
b) $40,000 for the next year;
c) $50,000 for the next year;
d) $55,000 for the next year; and thereafter

such rent may be adjusted according
to paragraph 2 below.

2. Minimum Rent Adjustment. Prior to the end of the
sixth year of this agreement and prior to the end of
each third year thereafter,-the minimum rent for the
ensuing three-year period shall be set at eighty
percent (80%) of the average annual rent paid CITY
during the three years preceding the rental review
date. If the application of this formula indicates a
minimum rent substantially in excess of that which
would be a fair rental value based upon a reasonable
capitalization of the fair market value of the leased
premises, then the City Manager shall have the
discretion in the forthcoming period to set a minimum
rent figure which represents a fair rental value.

-9-



· .
LI

',. I .e

G. DELINQUENT RENT. In the event LESSEE fails to p~y the
applicable rents when due, then LESSEE shall pay CITY,
in additibn to the delinquent rent, a sum of money
equal to FIVE PERCENT (5%) of said delinquent rent;
provided, however, in the event said delinquent rent is
still unpaid after fifteen days of becoming delinquent,
then LESSEE shall pay CITY, instead of said FIVE PERCENT
(5%), a sum of money equal to TEN PERCENT (10%) of said
delinquent rent. It is the intent of this provision
that CITY shall be compensated by such additional sums
for loss resulting from rental delinquency including
costs to CITY of' servicing the delinquent account. The
City Manager, at his option, may for good cause waive
any such delinquency compensation required herein, upon
written application of LESSEE.

H.' DEVELOPMENT AS ADDITIONAL CONSIDERATIOtJ. LESSEE agrees
as additional consideration to develop the leased
premises in accordance with the City-approved Development
Plan described in Section IV, D 8, Development of this
agreement. The Plan shall provide for: (i) any replace-
ment of landscaping to be of a drought r~sistant type where
practical and economically feasible, (ii) install water
conservation devices on toilets and faucets and low-flow
water use toilets and faucets as those items are replaceJ,
(iii) install pressure reducing valves if practical wllere
line pressure is above 50 psi, and (iv) tile insulation of
exposed, exterior hot water lines. Any other Lmproveiue nts
to the preJoises shall be developed to include such energy and
water conservation devices as may be appropriate.

-10-
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IV. COVENANTS AND CONDITIONS.

A. CITY COVENANTS.

1. Quiet Possession. LESSEE, paying the said
rent and performing the covenants and agreements
herein, shall and may at all times during the
said term peaceably and quietly have, hold
and enjoy the said premises for the term
hereof. If CITY'for any reason whatsoever
cannot deliver possession of the said premises
to LESSEE at the commencement of said term as
hereinbefore specified, or if LESSEE is
dispossessed through action of a title superior
to CITY'S, then and in either of such events,
this lease shall not be void or voidable nor
shall CITY be liable to LESSEE for any loss
or damage resulting therefrom, but there
shall be determined and stated in writing by
the City Manager of CITY a proportionate
reduction of the rent covering the period or
periods during which LESSEE is prevented from
having the quiet possession of all or a
portion of the demised premises.

2. Right to Assign and Sublet. When in the
opinion of the City Manager, and subject to
the approval of the City Council whenever
required, if it is deemed consistent with the
best interests of the CITY, LESSEE may assign
this lease or any interest therein and may
sublease any portion thereof to an assignee
or sublessee who has, in the opinion of City
Manager, the financial capability and overall
competence to successfully operate the assigned
or subleased premises. The consent of the
City Manager and/or City Council will not be
unreasonably withheld. This lease and any
interest herein shall not be assignable by
operation of law without the written consent
of the City Manager.

-11-



• •, I

If CITY has been notitied in writing of the
existence of a trust deed or mortgage secured
by the leasehold, CITY agrees to give the trustee
or beneficiary notice of any sublease or assign-
ment prior to CITY'S approval thereon.

Approval of any assignment or sublease shall be
conditioned upon Assignee or Sublessee agreeing
in writing that they will assume the rights and
obligations thereby assigned or subleased and that
they will keep and perform all covenants, conditions
and provisions of this agreement which are applicable
to the rights acquired.
Nothing herein contained shall require the CITY'S
prior approval of an assignment of this lease if
LESSEE shall choose to alter its form of conducting
business (from or to a corporation or general partner-
ship, for example) provided William L. Roberts and
Charles P. Bluth maintain at least a 51 percent
ownership of any such newly formed entity, 'which
entity shall, then become the assignee of this lease.

3. Right to Encumber. CITY does hereby consent and
'agree that LESSEE may encumber this lease, its

leasehold estate and its improvements thereon by
deed of trust, mortgage, chattel mortgage or other
security type instrument to assure the payment of
a promissory note or notes of the LESSEE. CITY
further agrees that in the event said deed of
trust or mortgage or other security type instrument
should at any time be in default and be foreclosed,
or transferred in lieu of foreclosure the CITY
will accept the mortgagee or beneficiary thereof,
if reputable, qualified and financially responsible,
such as a State or Federal regulated financial
institution, as its new tenant under this lease
with all the rights, privileges and duties granted
and imposed in this lease contract. In the event
said mortgagee or beneficiary desires to assign
this lease to its nominee, if nominee is a reputable,
qualified and financially responsible person in
the opinion of CITY, CITY hereby agrees that upon
the filing of an application for consent to such
assignment, CITY will give its consent thereto.

-12-



.J". '. • •
B. LESSEE COVENANTS.

4. Affirmative Action. LESSEE agrees to take affirmative
action to improve employment opportunities of
minorities and women. When applicable, LESSEE
agrees to abide by the Affirmative Action Program
for Lessees as it now exists or is hereafter
amended. A copy of the program, effective as of
the date of this agreement, is on file in the
Office of the City Clerk as Document No. 746205
and by this reference is incorporated herein.
Minorities are presently defined as Mexican-
American, Black, Filipino, American Indian and
Asian/Oriental. The goal of this program shall be
the attainment of the employment of minorities and
women in all areas of employment in a total percentage
of employment approximately equal to the total
level of minority and women employment as established
by the CITY for its Affirmative Action Program
each year.

5. Compliance with Law. LESSEE agrees, at its sole cost
and expense, to comply and secure compliance with all
the requirements now in force, or which may hereafter
be in force, of all municipal, county, state and federal

.authorities, pertaining to the said premises, or the
operations conducted thereon, and to faithfully observe
and secure compliance with, in the use of the premises,
all applicable county and municipal ordinances and
state and federal statutes now in force or which may
hereafter be in force, and to pay before delinquency
all taxes, assessments, and fees assessed or levied
upon the LESSEE or the leased premises including the
land and any buildings, structures, machines, appliances
or .other improvements of any nature whatsoever, erected
installed or maintained by LESSEE or by reason of the
business or other activities of LESSEE upon or in
connection with the leased premises. LESSEE recognizes
and understands that this lease may create a possessory
interest subject to property taxation and that the
LESSEE may be subject to the payment of property taxes
levied on such interest. LESSEE further agrees that
such tax payment shall not reduce any rent due the CITY
hereunder and that any such tax shall be paid by the
LESSEE before becoming delinquent. The jUdgment of any
court of competent jurisdiction, or the admission of
LESSEE or any sublessee or permittee in any action or
proceeding against them, or any of them, whether CITY
be a party thereto or not, that LESSEE, sublessee or
permittee has violated any such ordinance or statute in
the use of the premises shall be conclusive of that
fact as between CITY and LESSEE.
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6. Construction/Alterations. LESSEE agrees not to construct or
install any buildings or structures on said premises or
otherwise improve or alter said premises in any manner
except in accordance with plans and specifictations previously
submitted to the City Manager and approved by him in writing.
LESSEE shall not make any major structural or architectural
design alterations to approved buildings, structures or
improvements installed on said premises except in accordance
with plans and specifications previously approved in writing
by the City Manager. This provision shall not limit or set
aside any obligation of LESSEE under this lease to maintain
said premises in a decent, safe, healthy and sanitary condition,

. including structural repair and restoration of damaged or
worn improvements. CITY shall not be obligated by this
lease to make any improvements or alterations to said premises
or to assume any expense therefor.
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7. Construction Bond. LESSEE agrees to file with CITY, prior
to commencement of any construction performed upon the
premises a faithful performance bond in the amount of 100%
of the construction costs of the work to be performed, or
submit evidence satisfactory to the City Manager of ability
to finance the cost of construction of improvements as
proposed in the Development Plan, including assurance of
disbursement of funds for 100% of the cost of said con-
struction. Said bond may be in cash or may be a corporate
surety bond satisfactory to CITY or in a combination of
both. Said bond shall insure that the construction commenced
by LESSEE shall be completed in accordance with approved
plans, or at option of the CITY, that the uncompleted construction
be removed and the premises restored to a condition satisfactory
to CITY. The surety bond will be filed with CITY and any
cash used as a part of the bond may be deposited with CITY
to be held in trust for the purpose specified above or may
be placed in an escrow or other trust approved by CITY.
Upon application by LESSEE, CITY may waive this requirement
to file a bond. In the"event that LESSEE fails to file any
such required bond, this lease may be terminated by CITY.
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B. DevelopT:1ent. LESSEE agrees' to deve lon the leased p rernases

in accordance with the General Development Plan approved
by the Ci ty ~lanaBer and filed in the Office of the City
Clerk. To the extent applicable to the proposed develop-
ment,said plan shows tIle design, materials of constrtlction,
elevations and colors of all structures, tile plot plan of
all structllres and above-ground improvements, the uses of
all facilities, the schedule of developT:1ent, the estimated
construction costs and financing plan and such other factors
as are necessary or desirahle in the opinion of tIle City
Hanager. The City ~.:anageror his des ign ee shall have the
authority to authorize changes to the plan provided that
the basic concept may not be modified without City Cotlncil
approval and a document evidencing any approved changes
shall be filed in the Office of the City Clerk.

9. Indemnity. LESSEE agrees that CITY, its a~ents, officers
and employees, shall not he liable for any claims, allef,cd
liabilities, penalties, fines or for any damaf.e to the
goods, properties, or effects of LESSEE. its suhlessees
or rcpresentatives, agents, employees, guests, licensecs.
invitees. patrons or clientele or of any other person
whoms oeve r , nor for personal' injuries to, or deaths of
any persons, wlletlteralle~ed to have been caused by or
resulting fror.lany acts or omission of LESSEE or its'
sublessees in or about the leased premises. or any act or
omission of any person or from any defect in any part of
the leased premises or from any otller cause
or reason whatsoever. LESSEE agrees to inder.lnifyand save
free and harmless CITY and its ~uthorized agents, officers,
and employees against any of the foregoing alleged
liabilities and any costs and expenscs incurred by CITY
on account of any claim or claims therefor. '

10. Instlrance Covera~e. During the entire term of this leasc.
LESSEE agrees to procure and maintain public liability
insurance Hhich n;1T.1eSCITY as an additional insured with
an insurance cOT.1;'lanysatisfactory to CITY licensed to do
busilless in California to protect against loss from liabil-
ity iT.1posedhy law for damages on account of boJily injury,
incluJing death therefrom. suffered or alle:;ecl.to he
sllffered by any person or persons whonsoever, resultin~
directly or inJirectly froT.1any act or activities of rITY
or LESSEE, its sublessees or any pcrson acting for CITY.
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or LESSEE or under its control or direction, and also to
protect against loss from liability i~posed I,y law for
da~ages to any property of any persall caused directly or
indirectly by or from acts or activities of CITY, or
LESSEE, or its sublessees, or any person actinr. for CITY
or LESSEE, or under its control or direction. Such PO
and PL insurance shall also provide for and protect CITY
aeainst incurrin~ any ley,al cost in defendin~ claims for
alleged loss. Suc h pub L'ic liability and proport y d arnagc
insurance shall be maintained in full force and effect
during the entire term of this lease in the amount of not
less,than ONE MILLION AND NO/IOO DOLLARS (?l,OOO.OOO.OOI

Cm-mINIm SnlGLE LEHT LIABILITY. LESSEE
agrees to submit a policy of said insurance to the CITY
on or before tIle effective date of this a~reement indicating
full coverage of the contractual liability imposed by
this agreement and stipulating that the insurance company
shall not terminate, cancel or limit said policy in any
manner without at least thirty days prior ,~ritten Ilotice
thereof to CITY. If t lie operation under this acreeraent
results in an increased or decreased risk in the opinion
of the City llanagcr , then LESSEE agrees that the n in inun
limits hereinabove desiRnated s]lall be chanGed accor~ingly

,upon request by the Ci ty ~!anager. LESSP.E agrees that
provisions of this paragraph as to maintenance of insur~nce
shall not be construed as limiting in any way the extent
.t o which the LESSEE may be held resp ons i.b Le fOT t lic
payment of damages to persons or property resulting from
LESSEE'S activities, tlleactivities of its sublessees or
the activities of any person or persons for which LESSEE
is otherwise responsible.
LESSEE also agrees to procure and r.laintaindurin? the
entire term of this lease, a policy of fire, extended
coverage and vandalism insllrance on all permanent property
of an insurable nature located upon the Leased prcrii ses .
Said policy sllall name the CITY as an additiollal insured
and shall be written by an insurance company satisfactory
to CITY licensed to
transact husiness in the State of California and shall be
in an amount sufficient to cover at least 801 of the re-
placement costs of said property. LESSEE agrees to submit
a certificate of said policy to the CITY on or hefore the
effective date of this lease. Said policy shall contair.
a condition that it is not to be terminated or cancelled
without at least thirty (30) days prior writtcIl notice to
CITY by the insurance company. LESSEE a~rees to pay the
premium for such insurance and shall reqllirc that any
insurance nrocceds rcsul t i.nn from a loss under said no licv
are payabl~ jointly to CITy"and LESSEE and said proc~cds '
shall constitute a trust fund to be reinvested in rcbuildin~
or repai~inc the damaged property or said proceeds ~ay l,e
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disposed of as specified in Section IV, 16, Waste, Damage
or Destruction, hereof; provided, 110wever, that wIthIn
the perIod dllring whicll there is in existence a nortgaee
or deed of trustU!10n the leasehold, t lien and f or that
period all policies of fire insurance, extended coverage
and vandalism shall be made payable jointly to the
mortgagee or beneficiary, the named insllred, and CITY,
and shall be disposed of jointly by the parties for the
following pllrposes:
a. As a trust fund to be retained by said mortgagee or

beneficiary and applied in reduction of the debt
secured by such no rt gag e or deed of trust w i.t h the
excess remaininr, after full payment of said debt to
be paid over to LESSEE and CITY to pay for reconstruction,
repair, or replacement of the dama~ed or destroyed
improvements in progress payments as the work is
performed. The balance of said proceeds sl\all be paid
to LESSEE.
Provided, further however, nothing herein shall
prevent I.ESSEE, at its option and with the approval
of said mortgagee or beneficiary, from filing a
faithful performance llond in favor of said mortgagee
or beneficiary and CITY in an amount equivalcn~ to
said insurance proceeds in lieu of surrendering said
insurance proceeds to said mortgagee or beneficiary;
and CITY.

b. In the event that this lease is terminated by mutual
agreen:tentand said improvements are not reconstructed,
repaired or replaced, the insurance proceeJs shall be
jointly retained by CITY and said morty,a~ee or benefi-
ciary to the extent necessary to first discharge t!le
debt secured by said mortgage or deed of trust and
then to restore the premises in a neat and clean
condition. Said mortgagee or beneficiary shall h~ld
the balance of said proceeds for CITY and LESSEE as
their interests may appear.

LESSEE agrees to increase the limits of liability when, in
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the opinion of CITY, the value of the improvements covered
is increased, subject to the availability of such insurance
at the increased limits. LESSEE agrees, at his sole
expense, to comply and secure compliance with all inSllrance
requirements necessary for the maintenance of reasonable
fire and public liability insurance coverin~ said premises,
buildings and appurtenances.

11. Labor and ~Iaterialmen's Pond. LESSEE agrees to save CITY
free and harRless, inJemnity it against all claims for labor
and materials in connection with improveMents, repairs or
alterations to the leased premises, and the cost of defending
against such claims, including reasonable attorney's fees.
In the event that improvements, repairs or alterations are
constructed on the leascd premises by other than the CITY,
and a lien is filed, LESSEE a~rees to file with CITY within
five days a bond sufficient to pay in full all claims of
all persons seeking relief under the lien. The bond shall
be ackowledged by LESSEE as principal and by a corporation
satisfactory to CITY licensed by the Insurance Conr;issioner
of tIle State of California to transact the bllsiness of a
fidelity and surety insurance company as surety.

12. LeRal Proceedings. LESSEE agrees that should it becone
necessary for CITY to commence legal proceedinss to collect
rent, recover possession, or enforce any other provision of
this lease, the prevail inn party will be ~ntitled to le~al
costs in connection therewith, including reasonable attorn(\"
fees as deternined by the cour t , The parties a.p'rect ha t ":"
law of the State of California shall be uscd in interprctin7
this lease agreeoent and will govern all disputes under this
lease agreeBcnt and will determine all rights and oblil1,a-
tions hereunder. Personal service either within or withollt
the State of California shall be sufficient to give personal
jurisdiction to any court in which an action is filed for
litigation of rights under this lease agreement.

13. ~!aintenance. LESSEE agrec s to assume full responsibility
for the oneration and maintenance of said nr en i ses t hrou-th-
out the term hereof without expense to CIT)' unless other;~'isc
specified herein, and to perform all repairs and replace-
ments necessary to maintain and preserve said premises in
a decent, safe, healthy and sanitary condition in a oanncr
satisfactory to CITY and in compliance with all 31lplicable
laws. LESSEE agrees that CITY shall not he required to
perform any maintenance, repairs or services or to assume
any expense not specifically assur.led"herein in connection
witll said premises and LI~SSEE hereby waives all ri~hts to
Bake repairs or to cause any work to he pe rf ormcd at the
expense of CITY as provided for in Sections 1941 and 1942
of tIle California Civil Code.
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14. Nondisc:~. LESSEE agrees ~o discriminate
in any manner against any person or ~~ons on account
of race, marital status, sex, religious creed, color,
ancestry, national origin, physical handicap or medical
condition in LESSEE'S use of the premises, including,
but not limited to, the providing of goods, services,
facilities, privileges, advantages and accommodations,
and the obtaining and holding of employment.

15. Utility Costs. LESSEE agrees to order, obtain and pay
for all utilities and service and installation charges
in connection therewith. All utilities installed by
LESSEE shall be installed underground.

16. Waste, Damage or Destruction. LESSEE agrees to give
notice to the CITY of any fire or other damage that may
occur on the leased premises within ten days of such
fire or damage. LESSEE agrees not to commit or suffer
to be committed any waste or injury or any public or
private nuisance, to keep the premises clean and clear
of refuse and obstructions, and to dispose of all
garbage, trash and rubbish in a manner satisfactory to
the CITY. If the leased premises shall be damaged by
any cause which puts the premises into a condition
which is not decent, safe, healthy and sanitary, LESSEE
agrees to make or cause to be made full repair of said
damage and to restore the premises to the condition which
existed prior to said damage, or LESSEE agrees to clear
and remove from the leased premises all debris resulting
from said damage and rebuild the premises in accordance
with plans and specifications previously submitted to
the CITY and approved in writing in order to replace
in kind and scope the operation which existed prior
to such damage. LESSEE agrees not to hold CITY liable
for any damage to the leasehold caused by tidal iurge
or siltation. CITY will not unnecessarily delay solution
of the surge or siltation problems and will take no action[
which will substantially increase the risk of such surge
or siltation to the premises.

LESSEE agrees that preliminary steps toward performing
repairs, restoration or replacement of the premises shall
be commenced by LESSEE within thirty days and the required
repairs, restoration or replacement shall be completed
within a reasonable time thereafter. CITY may determine
an equitable deduction in the minimum annual rent r~quire-
ment for such period or periods that said premises are
untenantable by reason of such damage.

C. RESTRICTIVE CONDITIONS

17. Administration and Notices. Control and administration
of this lease is under the jurisdiction of the City Manager
of CITY as to CITY'S interest herein and any communication
relative to the terms or conditions or any changes thereto
or any notice or notices provided for by this lease or by
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18.

19.

law to be given or served upon CITY may be given or served
by registered letter deposited in, the Ifnited States mails,
postage prepaid, and addressed to the City ~Tanaf:er,Attention
Property Director, City Administration !luildinr., :;02 "C"
Street, San Diego, California 92101. Any notice or notices
provided for by this lease or by law to he r.iven or served
upon LESSEE, I~ortgar.ee, Trustee or Beneficiary may be
given or served by depositing in the United States mails,
postage prepaid, a letter addressed to said LI~SSE[ at the
leased premises or at such other adclress desir.nate~ in
writing by LESSEE, Hort~agee, Trustee,or Beneficiary or
nay be personally served upon them or any persoh llereafter
authorized by ther.1to receive such notice. Any notice or
notices given or served as provided herein shall be
effectual and binding for all purposes upon the principals
of the parties so served upon personal service or forty-eight
hours after mailirig in the manner required herein.
Cit~ Apnroval and Consent. The approval or consent of the
CIT, ",herever recJlllred In this agr eemc n t , sha Ll rie an the
approval or consent of the Citytlanap,er unless otherwise
specified, without need for further resolution by the City
Council.
[ninent Donain. In tile event the leased ]lremises or any
part thereat shall he taken for puhlic purposes by condcrv-
nation as a result of any action or proceeding in eninent
domain, then the interests of CITY and Lf.S:'EE(or
Beneficiary or 110rtgaf;ee if there is a Trust De ed or
~Iortgagee then in effect), in the award and t hc effect of
the taking upon this lease agreenent sllall be as follows:
a. In the event of such taking of only a part of the

leased prenises, leaving the rerlaincer of said
premises in such location and in such f orri , shape
and size as to lIe used effectively and practica]Jly in
the opinion of CITY for the conduct thereon of tIle
operations pernitted hereunder, t}lis lease shall
terminate and end as to the portion of the leased
prenises so taken as of the date title to such
portion vests in the condemning allthority, but slla1l
continue in full force and effect as to the portion
of the leased premises not so ta};en and fran and after
SllCh date the contract rent, or in the event t11ere is
a minimum rent specified Ilerein, then tile minintlrnrental
required by this lease to be paid by LESSEr: to CITY s!:all
be reduced in the proportion to which the value of the
leased prenises so taken bears to the total value of
the demised premises; provided, however, (ITY shall
have the right, w i t h the consent of Lf:SSE1~,to
suhstitute like adjacent property and maintain the
rent schedule lVithout diminution.
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b. In the event of the taking of only a part of the leascd
premises, leavin~ tJle remainder of said premises in such
location, or in such form, shape or rcduced size as to
render the same not effectively and practicably usahle,
in the opinion of CITY, for the conduct thereon of the
operations permitted hereunder, this leasc and all
right, title and interest thereunder shall cease on"tJle
date title to said prcnises or the portion thereof so
taken vests in the condemning authority.

c. In the event the entire leased premiscs are so taken,
this lease and all of the right, titlc and interest
thereunder shall cease on the date title to said premises
so taken vests in the condemning authority.

d. In the event of any t ak in g under Suhparagraphs a, b, or
c, hereinahove, the only portion of any award of cOr:1l}en-
sation which shall be paid to LESSEE shall be the fair
market value of LESSEE'S interest in tIle inprovcnents
placed upon that portion of. thc leased pren i scs which
are taken by the conder.ming agency. It is the inten tion
of this provision that LESSEE shall not in any condenna-
tion receive any bonus or penal ty hv reason of LI~SSE~'S
contractual rights in connection with the property
condemned.

e. Notwithstanding the foregoing provisions of this section,
.CITY may, in its discretion and without affectins tIle

validity and existence of this leasc, transfer the OTY'S
interests in said premises in lieu of condemnation to
any authority entitled to exercise the power of eminent
domain. In the event of such transfer by CITY, LESSrE
'shall retain whatever rights it Day Ilave to recovcr from
the said authority the fair rnarkc t value of LESSEE'S
interest in the improvements tal:en by the authority
and which LESSEE has placed upon the leased jlremises in
accordance with the provisions of this lease.

20. Entry and Inspection. CITY reserves and shall always have
the rlr,ht to enter said premises for the pur po se of v icw irig
and ascertaining the condition of the same, or to protect
its interests in tIle premises or to inspect the operations
conducted t hereon . In the event that such entry or m spcc -
tion by CITY discloses that said premises arc not in a
decent, safe, he alt hy and sanitary condition, CITY shall
have tIle right, after ten days writtell notice to LESSEE,
to have any necessary maintenance wor); uone for and at the
expense of LESSEE and LESSEE hereby agrees to pay promptly
any and all costs incurred by CITY in havinf, such necessary
maintenance worl: done in order to J:eep said premises in a
decent, safe, healthy and sanitary condition. Further, i f
at any tine the CITY determines that said preMiscs are not
in a decent, safe, he~lthy and sanitary condition, [ITY
nay at its sale option, without ad d i t i on aI notice, rcqu irc
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LESSEE to file with CITY a faithful performance bond to
assure prompt correction of any condition which is not
decent, safe, healthy and sanitary. Said bond shall be
in an amount adequate in the opinion of the CITY to
correct the said unsatisfactory condition. LESSEE
shall pay the cost of said bond. The rights reserved
in this section shall not create any obligations on
CITY or increase obligations elsewhere in this lease
imposed on CITY.

21. Holding Over. The occupancy of the demised premises
after the expiration of the term of this agreement
shall be construed to be a tenancy from month to month,
and all other terms and conditions of this agreement
shall continue in full force and effect.

22. Merger. The voluntary or other surrender of this lease
by LESSEE, or a mutual cancellation thereof, shall not
work a merger and shall, at the option of CITY, terminate
all or any existing subleases or subtenancies or may,
at the option of CITY, operate as an assignment to it
of any or all such subleases or subtenancies.

23. Oral Representation. It is specifically understood and
agreed hereby that this lease contains the complete
expression of the whole agreement between the parties
hereto, and that there are no promises, representations,
agreements, warranties or inducements, either ex?ressed
orally or implied by the said parties, except as are
fully set forth herein; and further, that this lease
cannot be enlarged, modified or changed in any respect
except by written agreement duly executed by and between
the said parties.

24. Ownership of Improvements. All improvements, except
such fixtures as are hereinafter described on the
attached addendum, which have been installed by ~ESSEE
in accordance with the provisions of this agreement,
shall at the option of CITY become the property of CITY
upon expiration or sooner termination of this agreement.
LESSEE shall have the right to remove from the de~ised
premises only those fixtures described on the attached
addendum at any time prior to the expiration or earlier
termination of the agreement, provided that such removai
would not, in the opinion of CITY, restrict the operation
of the demised premises to the extent that the rent
paid to CITY is reduced as a direct result therefrom.
LESSEE'S removal of any said fixtures shall be at
LESSEE'S own expense and shall be conditioned upon
LESSEE'S repairing any damage to the remaining improvements
and upon LESSEE leaving the demised premises in good
order and condition. In the event LESSEE does not so
remove said fixtures prior to the expiration of this
agreement, CITY may remove, sell or destroy the same at
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are not adequate, LESSEE shall promptly pay to CITY its
reasonable cost of any such removal, sale or destruction
together with the reasonable cost of repair of damages
to CITY'S property resulting from such remova Lj sale or
destruction. At the option of CITY, any such fixtures
not removed by LESSEE may be deemed abandoned and may
be removed and sold by CITY and all income received by
CITY therefrom shall be the property of CITY exclusively.
Said addendum may be changed from time to time upon
approval of the City Manager, without further resolution
by the City Council.

I·

25. Remedies of City.

a. Default by Lessee. In the event that:

(1) LESSEE shall default in the performance or fulfillment
of any covenant or condition herein required to be
performed or fulfilled by LESSEE and shall fail to
cure said default within thirty days following the
service on LESSEE of a written notice from CITY
specifying the default complained of; or

(2) LESSEE shall voluntarily file or have involuntarily
filed against him any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the
benefit of creditors;

then CITY may, at its option, without further notice or
demand upon LESSEE or upon any person claiming through
LESSEE, immediately terminate this lease and all rights
of LESSEE and of all persons claiming rights through
LESSEE in or to the said premises or in or to further
possession thereof and CITY may thereupon enter and
take possession of said premises and expel LESSEE and
all persons so claiming rights thereto. Provided,
however, in the event that any default described in
Part a,(l) of this section is not curable within
thirty (30) days after the service of a written notice
upon LESSEE, CITY shall not terminate this lease pursuant
to said default if LESSEE immediately commences to cure
said default and diligently pursues such cure to completion.

Provided, further, in the event that there is a deed of
trust or mortgage on the leasehold interest, CITY shall
not terminate this lease until it first shall have
served upon the mortgagee or beneficiary written notice
of the default or defaults complained of, and the
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,' •mortgar,ee or heneficiary shall have thirty (30) days
from service of such notice w i thin which to conm cnc e
such cure as nay he necessary and this lease shall not
terminatc if said cort~a~ee or heneficiary s11all pro-
secute said cure with reasonable dilir;cncc thereaftcr,
and said tllirty-day period sllall be extended dllring
the time reqllired for said mort~afee or hcneficiary
to perfect, through litieation or throup,h foreclosure,
its rights to cure.
Provided however, that in the event rent paid to CITY
is calculated on the basis of a percentage or pcrcenta~es
of LESSIE'S gross incone, and during said period
required for mortgagee or bencficiary to perfect a
cure of any default or defaults which have been caused
by LESSIE'S failllrc to ~ay said rent; then in thosc
events if CITY is paid the minimum rcnt due under this
agreement, CITY will not prosecute its rig~t to terminate
the mortgagee's or beneficiary's interest. Provided
further, that when the nortgagee or bcneficiary has
secured control of said. premi ses , and be f ore an assign-
ment to a new LISSEI, mo rt gagee or hcne f ici ary shall
cause to be paid to CITY, any amounts due CITY as a
result of the gross Inc orae of the said premises cx coed ing
that amount necessary for paycent of the ninihu~ rent.
In computinr; the !:ross rent upon which the conputation
of the CITY rent is hased, reasonable adninistrative
expenses of a court appointed receiver may first be
deducted.

b. City Recourse. If the mo rt oaoee or bcneficiarv shall
be reqluret! to perfect its ~ir.ht to cure said default
or defaults t]lrour.11litigation or tllrouyh foreclosure,
then CITY shall have the option of thc followinfT, courses
of action in order that su ch default or def au Its may
he expeditiously correctcd:
(1) CITY may correct or cause to be corrected said

default or defaults and char?,e the costs therefor
(including costs incurred by CITY in enforcing
this provision) to the account of the LESSEI, wh ich
charr,e shall be due and payable on the date that
tllC rent is ncxt due after presentation by CITY of
a statement of all or part of said costs.

(2) CITY nay correct or cause to he corrected said
default or defaillts and may pay tIle costs thereof
(including costs incurred by CITY in cnforcin~
this provision) fron the proceeds of any insurance
fund held by CITY and LESSEE or by CITY and Mort-
gagee or heneficiary or CITY may use s~id funds
of any faithful per£ornancc or cash bond on deposit
with CITY, or CITY may calIon the bonJing agent
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to correct said default or defaults or to pay tlle
costs of such correction performed by or at the
direction of CITY.

(3) CITY may terninate t~is lease as to the rights of
LESSEE herein by ass1lmin~ liability for any trust
deed or mortpage. LESSEE will assume and a~rees
to pay any a~d' all penalties or bOntlSes req~ired by
the beneficiaries, trustees or mort~a~ees as a
condition for early payoff of the related notes
by CITY. CITY may, as an alternative, suhstitute
for said terminated LESSEE a new LESSEE reasonahlY
satisfactory to the mortr.ar.ee or beneficiary. .

sh6uld said default or defaults he noncurahle by LES~EF,
then any lender 110lding a heneficial interest in said
leasehold "hose qualifications have been approved hy'
CITY for assignr.lent of the leasehold interest shall
have the absolute rigllt to
substitute itself to the estate of tIle LESSEE hereunder
and to connence performance of this lease and this
lease shall not ierninate if such nortga~ee or bene-
ficiary shall ~ive notice in writinB of its election
to so sub st i tut c itself and conmerice pe rf ornanc e w i t hin
said thirty-day period after service upon it of said
written notice by CITY of the rl ef au Lt , In the event
of the election I)y t]le mort~agee or beneficiary to so
substitute itself to LESSEE'S estate here1lnder, the
CITY expressly consents to said Sllhstittltion and autho-
rizes said no rt j ag oe or beneficiary to pc r f orn und er
this lease with all the rip;hts, privileges and oblira-
tions of the original LESSEE hereUJlder, sllbject to
cure of the default if possihle by nortg::.gee or bene-
ficiary, and LESSEE expressly ar,rees to assi~n all its
interest in and to its leasehold estate in tllat event.

c. Abanc1onl'lenthy Lessee. Even thour,h LfSSfE has
breached the lease ::md abandoned the property, this
lease shall continue in effect for so lonr: as CITY
docs not terminate LESSEE'S right to possession, and
CITY may enforce all its ri vh t s and rericdi.es und er
said lease, including; hut ;'ot lir.!itedto, the rir,ht
to recover the rent as it hecomes due und er the lease.
For purposes of tllis section, the following do not
constitute a terJ:lination of LESSEE'S rif,ht to possessio:l:
(1) Acts by tITY of maintenance, or preservation, or

efforts to relet the property.
(2) The appointnent of a receiver upon initiative of

CITY to protect the CITY'S interest un der the
lease.
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d. Darnages . Danag cs which CITY may recover in the event

of default under this lease include the Horth, at the
tine of aware!, of the al10unt hy which the unpaid rent
for the balance of the tern after the elate of awarJ, or
for any shorter period of tine specified in this lease,
exceeds tIle anount of such rental loss for tIle sane
period that the LESSEE proves could he reasonably
avoiued. The renedies provided by this section. are
not exclusive and shall he CUf.llllativeto all otl1er
rights and renedies possessed by CITY, and notllinc
containeu herein shall be construed so as to defeat
any other rights or remeuies to which CITY may be
entitled.

26. Reservation o~ City Ri~11ts. CITY herehy reserves all
rights, title and interest in any arid all ~as, oil, minerals
and water beneath said leased prenises. CITY shall have
the right to enter said leased premises for the purpose
of maJ~ing repairs to or developing mutiicipal services.
CITY hereby reserves the right to grant and use such ease-
nents or establish and use such rip:hts of way over, under,
along and across said leased premises for lltilities,
thoroughfares, or access as it may deen advisahle for the
public good. Provided, 110wever, CITY s11all not llnrcasonnhly
interfere with J.ESSJ~E'S lise of the prenises and will re-
imburse LESSEE for physical dana ges , if any, to the pe rr-ancnt
improvenents of LESSEE located on the leased prcnises rc:;nlt-
ing f ron CITY'S exercising the ri;;hts retained in this para-
graph. Such reinbu rscmc n t shall include a reduction in t he
annual rent nronortionate to the arnOllntof said phYsical
damag e as de t erm in cd by the Ci ty ~lana~er. CITY sh~ll p ay
the costs of maintenance and repair of all CITY installations
made pursuant to the riehts reserved herein.

27. Tine is of the Essence. Tine is of the essence of each
and allot tIle terms and provisions of tl1is lease and this
lease shall inure to the henefi t of and be b in d in o 11710n
the parties Ilereto and any successor of LESSEE as"fully
and to the same extent as thour:h specifically r.lentioned
in each instance, and all covenants, stipulations and aor ee -
ments in tl1is lease sllall extend to anu hind any assigns or
sublessees of LESSEE.

I
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28. Waiver. The waiver by CITY of any hreach of any term,
covenant, or condition herein contained shall not be deemed
to be a waiver of such term, covenant or condition, or any
subsequent hreach of the sane or any other term, covenant
or condition herein contained. The subsequent acceptance
of rent hereunder hy CITY shall not he deemed to he a waiver
of any prccedinz br~acll by LESSEE of any terri, covenant or
condition of this lease, regard Less of CITY'S lmowl cdge of
such preceding breach at the tine of accept~nce of such
rent. Failure on the part of CITY to require or exact
full and complete compliance with any of the covenants,
conditions or aQrecncnts of this lease S!lall not be
construed as in-any manner changini: the teres hereof
and shall not prevent CITY fron enforcinr. any provision
hereof.
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, . . IN WITNESS WHEREOF, this lease agreement is executed by CITY,

acting by and through the City Manager, and by LESSEE, acting

by and through its lawfully authorized officers.

THE CITY OF SAN DIEGO

Byl#~
City Manager

LESSEE: MISSION BAY MARINA, a
limited partnership of
which COASTAL MARINE
MANAGEMENT, a Calif-
ornia Corporation is
the General Partner

CpASTAL MARINE MANAGE-
MENT, a California

poration'J(~ ,.-
~"'1f~/I~

B~&&:.--r - ~ /~;tyL-

APPROVED as to form and legality this
197~.

/ 'a. (,'-l...( -',,'-"'C-.- __ day 0f ~ . ,,'\.,<.'
\ \

JOHN W. WITT, City Attorney

BY---l,.l(I-=(!-::-::.~:--:··--l~, :L-/-.:...:/,-=--/...::..:.J..:.:...,,~_.. ~)
, Deputy

GR/fs
7/11/78
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THIS ADDENDUM IS ATTACHED TO AND MADE 1'. PART OF THAT CER'l'AIN
LEASE BY AND BETWEEN THE CITY OF SAN DIEGO, A MUNICIPAL
CORPORATION, AND MISSION BAY MARINA

, LESSEE,--------------------------DATED----------

SECTION IV PARAGRAPH C ~, OWNERSHIP OF IMPROVEMENTS
(continued) ,

The Lessee, in accordance with this section hereof, has the
right to remove from the demised premises only those fixtures
as described below: (if none, write none)

City LESSEE'S Initials

"SSISTANT TO THE CITY MANA"''''''
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" J I.' ,: n, .
MISSION BAY MARINA

I:', i-, ,,' L' r: ,
',' : I I '.'

"....r.

INVENTORY OF MOVABLE EQUIPMENT

QUANTITY ITEM

1
1
1
1
30
2
1
1
1
2
1
1
2
2
1
300'
1
6

60 ton Tarni lift
20 ton P&H Hydro-C rane
10 ton Marine travel lift
Wiggins 5000# fork lift
Boat cradles
Band saws
Thickness planer
Hydraulic press
Rockwell rotary drill press
Sets acetylene welding outfits
Arc welder
Floor jack
House moving jacks
Hydraulic jacks
Hooka diving compressor
Hose and regulator
Towboat
Vises
Full set of metal lumbar racks
Plywood rack
Misc. electric & air hand tools
Teak office desks
Metal and other wood desks
Cash register
Floor roll-away safe
Metal file cabinets
Olivetti copier
Electrics calculators
IBI'1typewriters
Closed circuit television security sy,~
Floating slips
Misc. shelvin~, counters, fixtures and
other misc. items of the trcQe.

-:

V? '-'=' 2», ::=- --< ;0:z ~ -:

= ::v CJ IT,,-
(")/"'T1 /"'T1= to f7Jp ,

.-:.",' -OJ :-g ->- ' ..:,)
r- :.I
:'Ti .. , ,r;y \-,'-

1
$20,000.00
6
4
1
1
8
1
3
2
1
223

C) ~"
.l::" r .-,
..\:.'- )

( , •. f'';'"
"'-~

1548 QUIVIRA WAY. SAN DIEGO. CALIFORNIA 92iJ9 • TEL. (714) 224-3477
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2:.22989RESOLUTION No. (R-79-1083)

Adopted on _--'.:j:~"i.J)~,R~,:::..5---.:1:.::9.:-79=--_
BE IT RESOLV'ED, by the Council of The City of San Diego as follows:

That the City Manager is hereby authorized and empowered

to execute, for and on behalf of The City of San Diego, a

lease agreement with MISSION BAY MARINA, a limited partnership

of which COASTAL MARINE MANAGEMENT, a California corporation,

the purposes of constructing, operating and maintaining marina

dba Mission Bay Marina is the general partner, as Lessee, for

facilities in Mission Bay, for a term of 50 years, at an initial

minimum annual rental of $20,000 versus various percentages,

whichever is' greater, under the terms and conditions set forth
in that lease agreement on file in the office of the City
Clerk as Document No.------------'7GG012

APPROVED: JOHN W. WITT, City Attorney

HOV:dm
12/12/78
Or. Dept. Property
Job:12600



(R.79-1084)

RESOLUTION No. -
Adopted on _

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That it be and it is hereby certified that the

information contained in Environmental Negative Declaration

NO.__~7~8~-~0~3~-~6~5 ' on file in the office of the

City Clerk, has been completed in compliance with the

California Environmental Quality Act of 1970 and the

State guidelines thereto, and that said Declaration

has been reviewed and considered by this Council.

APPROVED: JOHN W. WITT, City Attorney

BY~.-r-~. V~,J~~~:..::....-..,-~¥---O. Valderahaug, Depu

HOV:dm
12/12/78
Or. Dept. Property
Job:12600

CC-126s·e (REV. '-721


