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RESOLUTION NUMBER R- 275068
ADOPTED ON F_EB O_5_19_9_0__

WHEREAS, in connection with the acquisition of Sea World's

stock by Busch Entertainment, Inc., issues arose with regard to

payment to the City for a mitigation area required by Sea World

and with regard to the issue of changed use of the Atlantis

Restaurant site; and

WHEREAS, in connection with a 25-acre expansion of the Sea

World lease and in connection with the City's South Shore

development in Mission Bay, the State has required the setting

aside of 1.6 acres for mitigation of Sea World's expansion and

7.6 acres for mitigation for the City's South Shore Park; and

WHEREAS, the total of 9.2 acres of mitigation property has

been improved as wetland area by Sea Wor~d at a cost of

approximately $133,000; and
.WHEREAS, the City Manager has recommended that the 1.6 acres

of City property needed for Sea World mitigation be permanently

set aside in consideration of Sea World's' expenditures for

improvement of the 7.6~acre South Shore Park mitigation site; and

WHEREAS, the City Manager has also recommended that the

Council approve the change in use of the Atlantis Restaurant

'{f 'l't t..:,;; ac a ~ y 0
.£'f

-THEREFORE ,

a banquet, meeting, and in-park catering Genter; NOW,

BE IT RESOLVED, by the Council of The City of San Diego, that

the City Manager is hereby authorized and empowered to
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permanently set aside 9.2 acres of land southerly of Sea World

Drive as a salt marsh mitigation area, 7.6 acres of which are to

serve as mitigation for the City's South Shore Park project, and

1.6 acres as mitigation for the Sea World lease expansion.
BE IT FURTHER RESOLVED, that as consideration to the City for

setting aside the 1.6 acres for the Sea World expansion, the City

accepts the $133,000 previously expended by Sea World for grading

and construction of the total mitigation area, with additional

consideration of approximately $6,000 to be spend by Sea World to

complete the mitigation site.

BE IT FURTHER RESOLVED, that the City Council hereby

authorizes Sea World, Inc. to use the former Atlantis Restaurant

site as a banquet/conference center to be available to the

general public, and as a commissary for the catering, preparation

and serving of "food at the restaurant site and wtthin the

confines of the balance of the Sea World Park leasehold.

APPROVED: JOHN W. WITT, City Attorney

H~
Deputy City Attorney

By

HOV:ps
01/11/90
Or.Dept:Prop.
R-90-1077
Form=r.none
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RESOLUTION NUMBER R- 274591
ADOPTED ON OCT 171.989

• ~
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BE IT RESOLVED, by the Council of The City of San Diego, that

BUSCH ENTERTAINMENT CORPORATION.

the City Council hereby approves the sale of Sea World stock to

APPROVED: JOHN W. WITT, City Attorney

By

HOV:pS
10/12/89
Or.Dept:Prop.
Job:220387
R-90-657
Form=r.none
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SAN DIEGO
CITY OPERATIONS BUILDING • .1222 FIRST AVENUE,M.S. SO)
SAN DIEGO, CALIFORNIA 92101·4155 .

PROPERTY
DEPARTMENT

(619) 236·6020

November 15, 1984
File: Leases - Sea .Wor1d, Inc.

Sea Worl d,
1720 South
San Diego,

Inc.
Shores Road
CA 92109

Attention Frank A. Powell, Jr. ,.Executive Vice-President
Gentlemen:
Re: Shoreline Repair
We have agreed that the shoreline rock revetment (riprap) in City-owned
Mission Bay Park adjacent to Sea Wo·r1d is in need of repair to avoid further
erosion and loss of property.
Inasmuch as a portion of the shoreline 1ies·inside a Sea World water lease
area wherein maintenance is the responsibility of the lessee, and a portion of
the shoreline lies adjacent to Sea World's leasehold where the legal descrip-
tion is to the top of the rock, it is agreed that Sea World and the City, sub-
ject to the prior approval of the City Council, jointly undertake to effect
the req~ired repair of approximately 3,000 lineal feet of shoreline, as
generally shownon Exhibit A hereto as follows:

A. Sea World will:
1. Describe the work and obtain proposals from competent engineers to

conduct the investigation required, complete the engineering design,
cost estimate, contract documents for bidding and conduct inspections
during construction.·

2. Review the design with a designated City staff member for approval
prior to bidding.

3. Submit plans and obtain permits for the work from all governmental
councils and agencies having. jurisdiction.

4. Obtain competitive bids from contractors having experience in this
type of construction. Review bids with City staff member. '

5. Award construction· contracts and monitor construction in conjunction
with design engineers.

6. Pay all costs involved for the engineering design and construction
along with associated costs for permits, processing and insur~.
. UOCUi"lEfiT No.1kl 262370

FILEr) Jtl,N 221985........ _-----------------------_ ..._------
C·;'iC;:: c.= HIE CITY CL[f,iK

SAN D!i)jO. CAUF'ORNIA



B. The City of San Di~go will:

1. Assign a staff member to work closely with Sea World on all phases ofthe work.

2. Provide staff assistance in obtaining permits from governmentalagencies.
3. Grant a rent credit to Sea World for:

a. 50 percent of the paid engineering design fee as approved by theCity Manager.

b. 50 percent of paid cost for permits, insurance and other inci-
dental costs as approved by the City Manager.

c. ·The portion of City-approved construction cost for the work
outside Sea World's leasehold.

The total rent credit shall not exceed $150,000. Any costs in excess
of said amount shall be borne and paid by Sea World.

C. Assignment of Construction Costs:

The engineering design will depict the extent of repair required in each
area of responsibility so that assignment of costs can be accurately
determined from the contractor's bids.

D. Documentation:

All agreements, contracts, change orders, approvals, payments and other
documentation will conform to standards of the construction industry.

E. Rent Credit:

Payment of the rent credit will be accomplished through deductions from or
omission of Sea World's regular rental payments until the entire amount of
the credit has been exhausted. Payment credit would commence upon the
first payment due the City after final completion of the shoreline repair
and after full payment of all costs therefor.

F. It is the City's position that Mission Bay lessees be responsible for the
riprap and/or shore condition at its premises. Therefore, with the City's
participation in this project, it is understood that maintenance of the
riprap adjoining all the Sea World premises shall become the responsi-
bility of Sea World upon completion of the project. The parties agree to
so amend the lease in this regard at the first opportunity whenever it
again goes before the City Council for any reason.

If the foregoing accurately sets forth the proposed understanding between the
City of San Diego and Sea World, Inc., please have both copies executed on
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behalf of Sea World, and return them to this office.
document for proposed approval by the City Council.
copy for your records.

We will process the
You may retain the extra

JLS:GRR:jw-n(6)D6

Very truly yours,

~

~~
John P. Fowler
Deputy City Manager

Enclosures

ACCEPTED per City Council
Reso lut ton f- 262370

THE CITY OF SAN DIEGO'

ACCEPTED:

By Gl j~
ASSISTANT TO THE CITY MANAGEI'

Date 3tnJ LZ, l 9?s
I

Approved as to form and Icgaliry

this.3._(Lday of.J..~.19.~S-
: JOHN W. WIlT, Ciry ~nomey

~;\-., BY.~~
~~\t~\':,·:.. Depury Ciry Anomey

-3-
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(R-85-1236)
RESOLUTION NUMBER 1\- 2S2370

J ,.. , '1 c. 'I'~"'"ADOPTED ON __~_M_!~~~~~~~~O~J_

BE IT RESOLVED, by the Council of Th~ City of San Diego, that
the City Manager is hereby authorized to execute, for and on
behalf of The City of San Diego, an agreement with SEA WORLD,
INC. for the repair of the shoreline on certain City-owned
property adjacent to the Sea World leasehold, and provide Sea
World, Inc. a one-time rent credit not to exceed $150,000,
representing the. City:s share of the total cost, under the terms
and conditions set forth in that agreement on file in the office
of the City Clerk as Document No. RR 2__E_:?_w_3_.7_l0~_

APPROVED: John W. Witt, City Attorney

HOV:ps
01/08/84
Or.Dept:Prop.
R-85-1236
Form=r.none

PAGE 1 OF 1



.. .

Passed and adopted by the Council of The City of San Diego on

______________ ~Jan~u~ary~~2~2~,_=l~9~8~5 ~by the following votes:

YEAS : -=-Mi=·~t=c:.;;he~l~l=_,....:C:::l:::e:.;;a:.;;t:.;;o=.r.L'....:Mc:.=CO=l:::l:.l,_=.J=o::..:ne=s~,....:Go=t=ch::..:L,~Murp::==h.:.ly:.J:,~_
Martinez.

NAYS: None.

NOT PRESENT: Struiksma, Hedgecock.

AUTHENTICATED BY:
ROGER HEDGECOCK

Mayor of The City of San Diego, California

.CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

B BARBARA BAXTER
y---------:------'--------Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and

correct copy of RESOLUTION NO. R- .26.23.70 passed and adopted by

the Council of The City of San Diego, California, on January 22, 1985 •

(SEAL) .

ABDELNOUR
n Diego, California

(Rev. 5/83)
bb
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THIS LEASE, executed in duplicate ,this . day of • 1966,

by and between THE CITY OF SAN·DIEGO. a municipal corporation in the County of

San Diego, State of California, hereinafter called "CITY", and WILLIAM D. EVANS

and LUCY E. LAMOREAUX. (formerly LUCY E. COOPER). whose address is 998 West Mission

Bay Drive, San Diego, California, 92109. hereinafter called "LESSEE". WITNESSETH:

','

(A) DEMISE: The CITY hereby leases to the LESSEE and the LESSEE hires from
the CITY. for the purpose of constructing. operating and maintaining a cottage
resort area improved with cottages. apartments or motels. together with a restau-

.rant and cocktail lounge, with facilities for the rental of boat slips, f'ental. of
boats. and such other complementary facilities as may be first approved ··inwriting,
by the City Manager of CITY. and for no other purposes. those certain p~emises with
the appurtenances situated in the City of San Diego. County of San Diego. State of
California, and more particularly described as follows:

. ..,r
i
I
i
\ ., .

:;

That portion of the tidelands and submerged or filled lands of Mission Bay,
formerly False Bay, according to Map thereof made by James 'Pascoe in 1870.' .
a copy of which Map was filed in the Office of the County Recorder of San
Diego, November 14. 1921. and is known as Miscellaneous Map No. 36. all
being in the City of San Diego. County of San Diego. State of California.
described as follows:

PARCEL I

'. :

Beginning at the Southeast corner of Lot. 24 in Block 10 of Resubdivision
of Blocks 7.8 and 10 and a portion of Block 9.and Lot "A". Inspiration
Heights, according to Map thereof No. 1700, filed in the office of the

'County Recorder of San Diego County, December 27. 1917; thence along the
Southerly line of said Lot 24. South 89° 55' 56" West. (Record North B9°
59'West) 25.00 feet to a point of tangent curve in the boundary of said
Lot 24; thence South 00°04'04" East, 2.00 feet to an intersection with a
line which is parallel with and 2.00 feet Southerly at right angles to
the Southerly line of said Block 10; thence along said parallel line
North 89°55'56" East. 249.70 feet; thence North 05°30'00" West 104.06
feet to the United States Coast and Geodetic Survey Triangulation Station
"Old Town". (The Lambert Grid Co-ordinates, California Zone 6. for said
Station "Old Town" are X = 1,712,415.17 - East and Y = 213,819.22 - North)
and said Triangulation Station is located at Latitude 32°45'02.845" North
and Longitude 117°11'07.200" West, being also the point of origin for the
San Di~go City. Engineer's Mission Bay Park Co-ordinate Syste~; thence
North 7,745.14 feet and West 19,146.93 feet·to the TRUE POINT or BEGINNING,
the Mission Bay Park Co-ordinates of said TRUE POINT or BEGINNING being
North 7,745.14 feet and West 19,146.93 feet; thence North 15°33'49" East.
91.02 feet to Mission Bay Park Co-ordinates North 7.832.82 feet and West
19,122.51 feet. being also a point on the Mean High Tide Line of Mission
Bay, as established on Miscellaneous Map No. 198 recorded in the Office
of the County Recorder of San Diego County on June 17. 194B; thence con-
tinuing along said Mean High Tide Line as follows: South 76°42'39" East.
20.00 feet to Mission Bay Park Co-ordinates North 7.B2B.23 feet and West
19,103.05 feet; thence North 75°27'18" East 205.98 feet to Mission Bay
Park Co-ordinates North 7,879.95 feet and West 18.903.67 feet; thence
North B0032'22" East 201.56 feet to Mission Bay Park Co-ordinates North
7.913.09 feet and West 18,704~85 feet; thence North 51°26'35" East 53.10
feet; thence North 37°18'49" East 100.9B feet; thence North 8°51'34" East
162.01 feet to a.,point hereby designated as Station "17" on said Mean High
Tide Line; thence North 4°30'49". West, 203.19 feet to Mission Bay Park Co-
ordinates North 8.3B9.13 feet and West lB.593.16 feet; thence North 16°54'
27" West, 64.06 feet; thence North 25°25'48" West. 100.02 feet; thence

.....

.~:. "
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~North 29°25'37" Hest. 100.40 feet; thence North 36°08'47" Hest. 102.17 feet

to Mission Bay Park Co-ordinates North 8,710.70 feetmd West 18.764.33 feet;
thence leaving said Mean High Tide Line, North 65°52'30" East. a distance of
435.62 feet; thence South 25°16'00" East. 305.31 feet to a point on the arc
of a ta~gent curve concave Hesterly. having a radius of 705.0 feet; thence
Southerly along the arc of sai.d curve. through a central angle of 65°16'. a
distance of 803.08 feet to Mission Bay Park Co-ordinates North 7.858.57 feet
and West' 18.333.94 feet; thence South 40°00'00" West, tangent to said curve.
496.60 feet; thence North 50°00'21" West, 28.76 feet ':tothe point of tangency
of a curve concave Southwesterly. having a radius of 1260.0 feet; thence North-
westerly along the arc of said curve •.through a central angle of 24°25'50", a
distance of 536.01 feet to the TRUE POINT OF BEGINNING of this Parcel I.
PARCEL II

Beginning at said Station 17 of said Mean High Tide Line of Mission Bay accor-
ding to said Miscellaneous Map No. 198 hereinbefore described in Parcel I;
thence leaving said Mean High Tide Line, South 85°29'11" West a distance of
100.00 feet to a point; thence North 4°30'49" West. a distance· of 100.00 feet
to a point; thence North 85°29'11" East a distance of 100.00 feet to a point
on aforesaid Mean High Tide Line; thence South 4°30'49" East. along said Mean'
High Tide Line, 100.00 feet to the Point.of Beginning of this Parcel II.

I'

(B) TERM: The term shall be fifty (50) years. beginning on the date of
execution l '$ P;' .of (1(,'s leAJ~ A~r,~ ....sr I.y (,""1.

(C) RENT: The rent is payable monthly in arrears. except as otherwise provided
herein. within thirty (30) days following the close of the calendar month in which
the income was earned, at the office of the City Treasurer, City Administration
Building. Community Concourse, San Diego, California 92101, arid shall be as follows:

LESSEE agrees to pay to CITY a sum of money based upon a percentage of gross
income and volumeof units 'sold as listed below. or a minimum yearly rental herein-
after set forth, whichever of the' two is greater.

Beginning upon said date of.execution hereof until January 31.2003. LESSEE
shall pay FIVE PER· CENT (5%) of the gross income received by LESSEE from
rental of roo~s~~~h~lj~i~~~commodations. Beginning
February 1 200 1'-~- ""', 4~~rsstE sHall pay SEVEN PER CENT• t;\ '" ::d t \(7%) of gross income from said rental of rooms. cottages and other living
accommodations. Provided. however. LESSEE may deduct from such gross
income before computing the rent due CITY. any commission or fee paid to
a travel agent or bureau, or reservation agent or agency. or other rental
agent as a result of procurement or attempted procurement by said agent.
bureau or agency of tenants for said,rooms. cottages and other living
accommOdations; provided, further. that such deductions shall not exceed
TEN PER CENT (10%) of such gross income and provided further. that no
deductions shall be allowed with respect to fees paid to any such agency
or bureau if LESSEE has any financial interest therein.

rIVE PER CENT (5%) of all gross income from operations of a cocktail lounge
and bar dispensing alcoholic beverages. or from any other operation. con-
cession or facility engaged in the sale of alcoholic beverages. The CITY
hereby approves. insofar as it is able to do so. the right of LESSEE to
engage in the'sale of alcoholic beverages on the leased premises. both
"on sale" and "off sale" as defined by the California Alcoholic Beverage
Control Board; provided. however. that LESSEE shall build adequate facili-
ties in keeping with the design of the leased premises for the dispensing
of said alcoholic beverages.

ONE PER CEllT (1%) of the gross income from operations involving the serving
of meals. or thedispenaing of food. including but not limited to the coffee
shop. restaurant 'and food dispensed in the cocktail lounge.

TEN PER CENT (10%) of gross income from boat slip rental and boat storage.

.;.. 2. -
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·b. rIVE PER CENT (5%) of gross income from any other source not hereinabove
stated resulting from occupancy of said premises. excluding therefrom. income
derived by LESSEE in payment of telephone and telegraph calls made by and charged
to LESSEE'S patrons on said premises; OR

\
I

f'
. ''I-,
.' " r:. f!

t..
rIVE PER CENT (5%) of.gross income per month from the operation of a Health Club. f~
a. FOUR PER CENT (4%) of gross income from operation of a Gift Shop; and j0

[",.
i):,:;
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PROVIDED. HOWEVER. either CITY. acting by and through its City Manager. or LESSEE,," ,0
may at any'time request a review of the rental rates and/or items included' for . ~;
computation of rents provided in this Section (C) 7. Following such revie.,. in -. r:~,:"",':"J:,;"

the event City Manager and LESSEE agree in writing upon a revision of the rental
provisions of this Section (C) 7. then such revision shall become effective ~.ij
immediately'. and shall remain in effect for a minimum period of twelve (12)
months. In the event that City Manager and LESSEE cannot agree upon a revision
following such review. then the provisions of this Section (C) 7. as then in
effect. shall remain effective •

"

5. rIVE PER CENT (5%) of gross income from any boat rentals or from fares in con-
junction with the operation of any excursion. sightseeing. or shuttle boat and
as first approved in writing by the City Manager.

6.

7.
"

c. LESSEE may. with prior written approval of City Manager. pay a flat monthly
rental in lieu of the percentage rents prescribed in aforesaid subparagraphs a.
and b. of this Section (C) 7. in an amount mutually estimated to be equivalent'
to that amount of rent which said percentage rents would produce.

•"

a. When LESSEE'S annual gross ·income under this' lease exceeds the sum of
$1.500.000.00. then LESSEE shall pay to CITY One-Half Per Cent (.5%)
of said excess gross income up to,a maximum gross income of $2.000.000,00;

.' ::-" 8. The minimum annual rental during the first five (5) years of this lease agreement
Shall be Twenty Thousand and No/IOO Dollars ($20.000.00) per year. Commencing on
the fifth (5th) anniversary of the effective'date of this lease. and on every
fifth (5th) anniversary thereafter. for the duration of this lease. the minimum
annual rental to be paid to CITY shall be adjusted to Sixty-six and Two-Thirds

.Per Cent (66-2/3%) of the annual average of actual rents paid. including any rents
computed to have been payable. during the preceding five (5) year period. LESSEE
shall pay said minimum rent. if applicable, annually in arrears. within thirty (30)
days following each anniversary of the commencement date of this lease.

:'

9. Provided further. in addition to the rents provided hereinabove, LESSEE shall pay
, to CITY within thirty (30) days following the anniversary date ,of this lease,

additional rent computed as follows:

)."

"

b. When LESSEE'S annual gross income under this lease exceeds the sum of
$2.000.000.00. then LESSEE shall pay to CITY One Per Cent (1%) of gross
income exceeding said $2,000.000.00.

On the anniversary date of every fifth (5th) year of the duration of this lease,
said sums of $1.500.000.00 and $2.000.000.00 shall be adjusted upward or down-
ward in 'the same percentage proportion 'that the Consumer Price Index of the '
U.S. Department of Labor. Bureau of Labor Statistics for the San Diego Area
shall be increased or decreased' over the said price index of February, 1965,
which price index of February. 1965, is hereby agreed to be 100%.
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peaceably and quietly have, hold and enjoy the said premises for the term afore-
said. If LESSEE is dispossessed through action of a .title superior to CITY's, thentH';,;

• this lease shall not be void or voidable nor shall CITY be liable to LESSEE for ·!·JI,.':,
any loss or damage resulting therefrolltbut there. shall be determined by mutual agreement Wii:i_~

• a proportionate deduction of the rent covering the period or periods during which .!",'i';;:;':
LESSEE is prevented from having the quiet possession of the demised premises. ;~j(1

!;iN?
'" .. ',:

•based on units of products received or units of products sold and the remainder is
subject in whole or in part to a percentage as additional rent, the amount repre-
senting actual sales of unitsof such products shall be excluded from gross income
for purposes of applying percentage to such remainder or any portion thereof.

any part
purposes
approval

3. INSURANCE RISKS. The LESSEE 'shall not use, or permit said premises or
thereof, to be used for any purpose or purposes other than the purpose or
for which' the said premises are hereby leased, without the prior written
of City Manager.

t····

4. IMPROVEMENTS, REPAIRS, ALTERATIONS. LESSEE shall not make any major
exterior alterations or changes in the leased premises, or any building situated
thereon. or cause.to be made, built or installed thereupon. any improvement ~other
than any improvement. alteration or change to the interior of a building. the
exterior design of which has theretofore been approved in writing by the City
Manager of CITY) except in accordance with plans and specifications previously
submitted to the City Manager of CITY and approved in writing by him. LESSEE
agrees to take good care of the~ased premises, fixtures and appurtenances, and
of all alterations, additions and improvements to any of them, a~d make all
repairs in and about the same that may be necessary to preserve them in good order
and condition (which repairs shall be equal to the original work in respect to
quality) and promptly pay the expense of such repairs. CITY shall not be required
to make any improvements, repairs or alterations not herein specifically required.
LESSEE hereby waives all rights to make repairs at the expense of CITY, as' provided
in Section 1942 of the Civil Code'of the. State of California, and all right~pr6vided
for by Section 1941 of said Civil,Code. If, in the opinion of the City Manager, said
premises are not being maintained in reasonably good order and condition, CITY shall'
give LESSEE written notice to make such repairs or perform such maintenance as is .
deemed necessary by City Manager. Failure of LESSEE to ,do such work within thirty
(30) days shall give CITY the right to enter upon 'thepremises, to do or cause to
be done such work, and LESSEE hereby agrees to pay CITY's·cost thereof within thirty
(30) 'days of dem,and.· .
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5. :DISPOSITION OF IMPROVEMENTS. All fixtures and improvements
heretofore and hereafter installed on said premises by LESSEE in
accordance with the provisions hereof. except landscaping and any
underground utilities. and except any fixtures and improvements installed
to replace or repair any improvements belonging to CITY. shall be and
remain the property of LESSEE. Upon expiration or other termination
of this lease for any reason. LESSEE shall .remove all said fixtures
and improvements belonging to LESSEE from said premises (other than
such fixtures and improvements. which are:::two(2) feet or more below

.:.',

the ground surface) without cost to CITY or damage to CITY's remaining

r • ...

'--. property 'and premises. within ninety' (90) days following said expIr-atLon

{...
'~.r ,

,.

or earlier termination of.this lease. In the event LESSEE does not so
remove said ·fixtures'and improvements. then CITY may remove. or sell.
or destroy same ,at LESSEE's expense. and LESSEE agrees to pay to CITY
the reasonable cost of such removal. sale or destruction; or. at C~TY's
option any property. real or personal. not so removed shall be deemed
abandoned. Provided. however. CITY may elect to purchase from LESSEE .. '

at any .time prior to expiration or earlier termination of this lease. . ...:

or within thirty (30) days thereafter.all of LESSEE's fixtures and
improvements. at a purchase price therefor~ mutually agreed upon between
CITY and LESSEE. In the event that CITY and LESSEE cannot agree upon
said purchase price within' thirty (30).days following expiration or
earlier termination of this lease. then LESSEE shall remove said fixtures
and improvements' as hereinabove prOvided.
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6. ENTRY AND INSPECTION. CITY reserves. and shall always have the right to enter

said premises for the purpose of viewing and ascertaining tho condition of the raame , or

,to protect its interest in the premises or to inspect the operations conducted on~id

premises. In the event that such entry or inspection by CITY discloses. 'in the opinion

of the City Manager. that the condition of said premises is not safe. healthy or satis-

factory. or is in violation of any Municipal. County. State or r.ederal ordinance. statute

or law, or is in breach of any condition of this Lease. CITY shall have the right to

cause any such condition to be rectified at ,the expense of the LESSEE upon ten (10) days

written notice to LESSEE. LESSEE agrees to pay promptly any and all costs incurred.

including reasonable expenses of CITY in having 'such necessary work done. Repayment

thereof shall be paid on ,the nex'tvday upon which rent becomes due. Further. after the

determination of the City Manager as hereinabove provided. CITY may. at Ds option.

-. without additional notice. demand that LESSEE file a faithful performance bond in an

amount not to exceed one-half of the annual rent paid to CITY based on the previous
twelve month period 9P fpom damOfepat~o~i gggiA thaa: t.wqJ VA MOP the , to assure

correction of said condition and/or violation. The rights reserved, in this and the

following section shall not create any obligations on CITY nor increase obligations~

MINERAL AND WATER ,RIGHTS. CITY hereby rese~ves all rights. title'and interest7.

in any and all gas. oil. mineral and water upon
\,

hereby reserves the right to grant such easements or establish such rights
~r beneath said leased premises. CITY

i

of way over.

under. along and across said leased premises for utilities. thoroughfares. or access as,
"

it may deem advisable for the public good.

Provided. however. CITY shall not unreasonably interfere with LESSEE's use of said

premises or invalidate the purposes for which this lease is granted and any physical
....

damages to LESSEE's improvements 'resulting from CITY's exercising the rights herein

reserved, shall be reimbursed -to LESSEE by CITY.

8. COMPLIANCE WITH LAW. The LESSEE shall. at is sole'cost and expense. comply

and secure compliance with all the requirements of all municipal. county. state and

federal authorities. now in force. or which may hereafter be in force. pertaining 'to

the said premises. the o~erations conducted th~reon. and the construction. maintenance

and removal of improvements thereon. and shall faithfully observe. and secure observance

with~ in the use of the premises. all municipal ordinances and state and federal statutes

7-
-- - ---.- ..~.-~.-.

-, :-' "\, .. \:
I ..



I,• •now in force or which may hereafler be in force, and shall pay before oolinquency all taxes,

adjustment upon the written demand of either CITY or LESSEE. Provided futher, CITY

assessments, and fees assessed or levied upon the LESSEE or the leased premises by reason

of any buildings, structures~ machines, appliances or other improvements of any nature

whatsoever, erected, instaled, or maintained by LESSEE or by reason of the business or

other'activities of LESSEE upon or in connection with the said demised premises. The

judgment of any court of compe~ent jurisdiction, or the admission of LESSEE or any sub-

lessee or permittee in any action or proceeding against them or any of them, whether

the CITY, be a party thereto or not, that the LESSEE, sublessee or permittee has violated

any such ordinance or statue in the use of the premises shall,be conclusive of that fact

as between CITY and LESSEE.'
c,, 9. UTILITIES. Except for such installations or-utilities as CITY herein exp~essly

agrees to provide, LESSEE shall order, obtain and pay for all utilities, and service and

installation charges in connection therewith.

CITY shall have'the right to supply electrical power to a public comfort station

on Bahia Point from an existing connection to the electrical system of the leased premises.
~'~ • I

.'
.!..' •

As consideration for the use of such electrical power, CITY shall pay to LESSEE the sum

of One Hundred Twenty-Five and No/100 Dollars ($125.00) on each September 1, yearly in

arrears. Provided, however, said consideration shall be subject to annual review and

shall have the right to terminate this provision at any time upon ten days' written

notice to LESSEE.
]

:.."
10. ASSIGNMENT. LESSEE shall not assign this lease, or any interest therein,

and shall not sublet the said premises or any part thereof, or any right or privilege

appurtenant thereto, or suffer any other person (the agents, officer and employees of

CitY excepted) to occupy' or use the sai~ p~emis~~~u~ th~ prior written consent~f.~,~
~e-o ~rrr.~='~ --- s:'~('D)2:C ~30~-,

the City Manager-of C~1Y~ A consent to one assignment, subletting, occupation or use

by any other person shall not be deemed to be a consent to any subsequJht assignment,

subletting, occupation or use by another person. Any such assignment or subletting ~~.;~
without such consent shall be void, and shall, at the option of City, terminate this ~

lease. This lease shall not, nor shallany interest therein,'be assignable, as to the r~, l1
interest of LEsS'Ee, by operation·.:of la~, w~~~~~h~written consent of the City M,anager. G
CIT'! 77'~/-dJ~~.~/~ .c/ ~~e7 ·.~f'i~~~~-~~~/~·'~4~~ ~Ij
,e-r-~~ ~ lli, ,
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11. ASSIGNS. Time is of the essence of each and all of the terms and provisions

of this lease and this lease shall inure to the benefit of and be binding upon the parties. -.
. hereto and any successors of LESSEE as fully and to the aame extent as th/ough specifically

""
mentioned in each instance, and all covenants. stipulations and agreements?in this lease

.' -," ",',

shall extend to. and bind any assigns or sublessees of LESSEE.
r.,
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12. WAIVE.~. The waiver by 'CITYof any breach of any term, covenant or con- .' r .• ;'.

dition herein contained shall not be deemedto be a waiver of such term, covenant .-.:.':~..'[:'

~~n~~~~~~i~~r~~na:n~~~~:~~en~~r:~~~e~~e~~e a~:;t:C~f o;~~~ ~:~~~~;e~;n~I;"" :~":.':::,~:~.::,j.;,',
.shall not be deemedto be a waiver of any preceding breach by LESSEEof any term, ,

' .•.• 1'.

covenant or condition of this lease, other than the failure of LESSEEto pay the '" r.

particular rental so accepted, regardless of CITY'Sknowledge of such preceding .' ,': .··L
breach at the time of acceptance of' such rent, nor shall any failure' on the part . .:.::;:".
of CITYto .require or exact .fUll and complete compliance with any of, the co::;,n~~.t'>. ,'l':
conditions or agreements of this lease be construed as ;i,~ c~anner-Ch'8:iliingA t e ". :,:;::.,il;
terms hereof or to estop CITYfrom enforcing the full provisions hereof', nor shall::'"".:>:."::
the terms of this lease be .changed or altered in any manner whatsoever other than,.'::···>::r:
.by written agreement of' the CITYand LESSEE. '.',,: '.::>;":

13: - MERGER. The voluntary or other surz-ender of this lease by LESSEE,or :,:;·"';:,::;:>i:,::·:
a mutual cancellation thereof,' shall not work a merger, and shall, at the option .' .'>'y:
of CITY,terminate all 'or anY existing subleases or subtenancies, or may, at the .' s.: ·:.:'·:::!;:i
~:~~~~~i~;~' operate as an assignment to it of any or all such subleases or, >..?::j{

· ~":

perf~~an~~~~l~;;t o~n:e c~~:~:n~a~rt~~~d~~~~Eh:~:~' ~~~~~~e~no~h~iS " . :::'·.·\::.:~.:i.~.,;
part to be performed or fulfilled.and shall fail to cure such default within
thirty (30) days following the service on him of a 'written notice fromL.1;)wf:Ip: .
specirying the default or defaults complained of and the date on whichh~~~~g'hts
hereunder will be terminated as hereinafter provided if such default or defaults·
is or are not cured, provided, however, that with respect to LESSEE'Sfailure to
.pay rent upon date due, CITYshall be required to give 'only fifteen (15) days'
notice; or (b) that LESSEEshall file a'voluntary petition in'bankruptcy; or (c)
that LESSEEshall be adjUdicated a bankrupt; or (d) that LESSEEshall make a
general assignment for the benefit of creditors, .then and in -ei-t.ber gr any of ,·,:.'.·.'.~:..:\\:.i
said events, CITYmay, at its option, without further notice or demandupon .; ;;':;'.:'J}
LESSEEor upon any pe r son or persons claiming by, through or under LESSEE,Gxcept .:,~.'·>t;/;:T
the performance and fulfillment by the CITYof the condit.ion precedent to ~ermina- ·",,'."::';;'i
tion of this lease as set forth below)...immediately cancel and terminate this '.' .:>,y~"
lease and terminate each, every, and all of the rights of LESSEEand of any and .'~""'f.'~
all persons claiming by, through) or under LESSEEin or to the leased premises "''';';';j't::
and in or to the further possession thereof and may ther~upon enter into and.;':'; ::;::"\:';'
upon the leased premises and repossess the same.and expel' LESSEEand all persons ". ',':::.:-},;)
claiming by, through, or under LESSEE. The rights and remedies of CITYas herein-. .'.':"~I:S
· above set forth, are cumulative only and shall in. no wise be deemedto limit any : '.',' ,'{)
· of the other provisions of this lease or otherwise to deny to CITYany right or' .;' -,:::,:-,..::,.,;/
remedy at law or in equity which CITYmayhave or· assert against LESSEEunder e.ny ::.,/', (:;.
. law in effect at the dat~ hereof or which mayhereafter be enacted or become ...::.·.·\:J;:~
effective, it being the intent hereof that the rights and remedies of CITY, as. ", '.:,'.'\'/i.
hereinabove set forth, shall s'upplement or be in addition to or in aid of the .... ·.:.~/i:
other provisions of this lease and of any right or remedy at law or in equity' . ,":,-i;;:('
which CITYmayhave against said LESSEE. .Provided, h0"J'e,Y~.~at in the event '. ·..i::,;\
that there is a deed of trust or mortgage on the leasehold~ "gn'en by LESSEEwith .~<
· the .consent 91' the CITYto secure 'a construction or other ./loan provided for ..~::;1!::'
herein, the CITYshill not terminate this lease until it shall ha.ve...as a con-: ':".::'.!.'J:.:.;:,).:
dition preceden~ served upon the mortgagee or beneficiary written notice of the .. ','
default or defaults complained of and)if said defaults are curable, the mortgagee ,'. k:
'. or beneficiary shall have thirty (30) days from service of such notice within :..: .i'!
which to commence'such cure a.s may be necessary, and this lease shall not terminate· ·.:.::jI·::
.if said mortgagee: or beneficiary shall prosecute said cure with reasonable diligence:.: :j.:::
thereafter, and said thirty (30) day period shall b.e extended during the tinie ..r\
required for said mortgagee or beneficiary to perfect, through litigation or .; ..r:
throUf:h foreclosure, its right to cure. Provided; further, that if mortgagee or ·1"

'oeneficiary shall be reqUired .to perfect its right to cure said default or defa.ults )'.
through litigation or through. foreclosure; then C!TYshall have the option of the ..,.
following courses of action in ord~r that such default or defaults may beexpedi- I.',
tiously corrected:

· ,
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(a)" CITY may correct or cause to be corrected said default or defaults and charge'

the costs therefor (including costs incurred by CITY in enforcing this provi-

sion) to the account of the LESSEE as !eHt Which~~~be due and payable on

the date that the rent is next due after presentation by CITY of a statement

•

(b)

of all or part of said costs.

CITY may correct or cause to be corrected said default or defaults and pay

the costs thereof (including costs incurred by CITY in enforcing this provi-

sion) from the funds ~f any faithful performance cash bond on deposit with

CITY. or CITY may call on the bonding agent to correct said default ,or defaults

'or to pay the 'cost of such correction performed by or at the diration of the

'-

CITY.

(c) CITY,may terminate this lease as to the rights 'of LESSEE herein by assuming

liability for any trust deed or mortgage theretofore approved by CITY. or

CITY may substitute for said terminated LESSEE a new LESSEE ,satisfactory to:
t '

"

the mortgag~~ or benef~ciary.,

Should said default or defaults be of a non-curable type or nature. then 'the mort-

gagee or beneficiary shall have the,absolute r.ight to substitute itself to the estate

of the LESSEE hereunder and to ,commence performance of'this lease and this lease shall

not terminate if such mortgagee or beneficiary'shali give 'notice,in writing of its

election to so substitute, itself and commence performance ~ithin said thirty (30) day

period after service upon it of said written'notice of default by the CITY. ,In the

event of the election by the mortgagee or beneficiary to substitute itself to LESSEE's

estate hereunder. the CITY expressly consents to said ,substitution and authorizes said

mortgagee or beneficiary to perform under'this 'lease with all the' rights and privileges' i,',.I.;,.

f;ii:?i;;\and duties of the original 'LESSEE her-eunder-, sub jec t to abatement of the default insofar \":\""

::,p:::::::ta:: :::'::l:':Yl::::::::e.::a::n::i:~::':v:::.LESSEE .xpre.'ly a"igns. all !tjli

15. HOLDING OVER. ' Any' holding-over after the expiration of said term for a!1y cause !):::,:',jt
.f,'" .r.
~;;.;:.,-r;r,shall be deemed to be a tenancy from month to month at any rental applicable during any :~'/::'.;

prior effective period of the lease selected by CITY.' and shall otherwise be on the terms r..>::,:,}

and conditions herein specified so far as applicable. Such .holding-over shall :include i":"'~:
"',",:,,:

any tLme employed by LESSEE in removing fixtures' 'and improvements as hereinbefore provided. i ",'
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,Attention: Property Director.

, r,:
, ,. /1'

ii
h'I,:

I:
I:,
"i~'

, "mails. postage prepaid. and addressed to the City Manager. 'H
, 7.02. C sxua: IiCity Administration Building./ceFRFRYlOh"COPCCl:Il s{. San, " f.~' .; ri:

.. I"

.: ." 16 • NOTICES.' Control and administration of this lease ,is under the jurisdiction
of the City Manager of ;;.lore CITY Q:f gil BIEOe and any communication relative to the
terms or conditions or any changes thereto or any notice or notices provided for by
this lease or by law to be, given or served upon CITY may be given or served by letter
deposited in the United States

, , '
garpage. trash. and rubbish, in a manner satisfactory to CITY. If the leased~premises

Any notice

Diego. California 92101. Any notice or notices provided for by this lease or by law
to be given or served upon LESSEE may be given .or served by depositing in the United
States mails. postage prepaid. a letter addressed to said LESSEE at the address stated
at the commencement her.eof. or may be person~lly served upon said LESSEE (or anyone of
them) or any person hereafter authorized by LESSEE to receive such notice.

,or notices given or served as"provided herein shall be effed:ual and binding for all
.~. purposes upon the principals of ~he parties so served • A copy of any notice or notices'
....

sent to LESSEE shall also,be sent by registered or certified mail to any lender whose
,

'": .... ) loan has been approved by ~ITY.
. -, 17. WASTE. DAMAGE. OR DESTRUCTION OF PREMISES. LESSEEFshall give prompt notice

of any fire or damage that may occur from any re~son whatsoever.
or suffer to be committed any waste,"or injury'. or any public' or private nuisance. shall
keep the premises clean and clear of refuse and obstructions and shall dispose of all

shall be damaged by any cause so as to render the premises 'untenantable. unsightly. or
unfit for the use or purposes for which the same are hereby let and said damages are

-,"
, ,

-,
, "

reparable within a reasonable time in the opinion of the City Manager. LESSEE shall make
or cause to-be made full repairs to said damages so as,to restore the premises to the

,".:,,: condition which existed prior to said damages. or LESSEE'shall clear and remove from
.:;,..~.'

the said leased premises all debris resulting from said damages and rebuild the premis~s
in accordance with plans and specifications previously submitted to City Manager and

. 'approved in writing by ~im in order to replace the 'operation in kind and scope which
existed prior to such damage. using for either purpose the insurance proceeds as set.
forth in Subparagraph (d) of Section (D)19 hereof. 'Preliminary steps with a view
toward performing repairs. restoration or replacement of the premises shall be commenced
by LESSEE within thirty (30) days and the required repairs. restoration or replacement
shall be completed within a reasonable time ihereafter.

.; J 2.-
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In the event LESSEE fails to commence and/or complete said repairs, restoration or
.,
t;' .'

replacement within the tlme specified herein, then CITY shall have the option to do any

(a)

·H
. f':;:

,:'

!1/:.
,!:.;~
1"/''-. h·;/
t~I.;.,

said mortgagee or trust deed beneficiary holding said insurance proceed; shall ..::~i:f
carry out the provisions of Part (2) of Subparagraph (d) of said Section (D) 19. y;

:".'

in writing to the mortgagee or trust deed beneficiary holding the proceeds of

of the following:
~ITY may terminate this agreement by the giving of notice of such termination

insurance as set forth in Section (D)19 hereof, and upon receipt thereof,
i,

;
ofeither (1) continuing thisleaae in full forcemd effect; or (2) terminating this

(b) CITY may, make or cause to be made said repa~rs, restoration or replacement of, s0
improvements,' or to restore the premises to a clean and neat condition and ''Iti
charge the costs therefor (including costs incurred by CITY in enforcing this ·"".i.'>,.i,',;::.',".:,~.;I:'"

provision) to the account of the LESSEE"and LESSEE authorizes CITY to use the"

insurance proceeds for said repairs, restoration or replacement of improvements,~'

or to restore the premises to a clean and' neat condition, in accordance with '_:'~::';l:,i,

' , ,wA,.en I,.JStlftANCe r,oc.ec.p. ~,er..k .

Subparagraph (~). of said Section (0)19) ilM!held in trust by a mortgagee or 'it;:
" ':,'

,j'i,(
". ~;;i

In the event CITY selects a~oresaid option (b), CITY may have the additional options ~~
-. ~l~n'..;w·

:i~i(
:;,{(

trust deed beneficiary, and LESSEE hereby waives any right of said insurance

proceeds.

agreement with respect to the LESSEE by either assum~ng liability for any trust deed or

18. HOLD HARMLESS. CITY, its agents. officers and employees, shall not be. nor be

I""

mortgage theretofore approved by CITY. or CITY may substitute for 'said terminated LESSEE

a neH lessee satisfactory with mortgagee or beneficiary.

held liable, for any claims, liabilities, penalties, fines or for any damage to the

goods. properties or effects of LESSEE or anyof the LESSEE's representatives, agents, '

e~ployees. guests, licensees, invitees. patrons or clientele or of any other persons'

whatsoever. nor for personal injuries to~ or deaths of them. or any of them, whether

caused by or resulting from any act or omission of LESSEE in or "',t •• '

or any act or omission of any person or from any defect in any part of the leased premises,.:'
. r.::i.

LESSEE further agree's to indemnify and t\;,h',)
[

save free and harmless CITY and its authorized agents. officers and employees ag~inst any ~~

or from any other cause or reason whatsoever.

any claim or claims therefor.

I
I,
I,
I'

i,"
of the foregoing liabilities and any costs and expenses incurred by CITY on account of

r'
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..' ", ,. 19. INSURANCE. LESSEE agrees to take out and maintain during the enti~e term of

this agreement, public liability insurance with an insurance carrier satisfactory to
..

': I:':
, I:",

r
by any person or persons whatsoever resulting directly or indirectly from any act or " f'"

.activities of LESSEE o~ any person acting for LESSEE or under LESSEE's control or direc~'~
~/'ition and also to protect against loss from li~ility imposed by law 'for damages to' any .., I!~

't!::(,
,: [{,

Such public .'.: i'.,:'

lK::liability and property damage insurance shall be maintained in full force and effect '
during the entire term of this lease. -- .J~'~:

'LESSEE shall maintain during the entire term of this agreement, the minimum amount .~!:;. U~

CITYb protect against loss from liability imposed by law for damages on account of

bodily injury, including death resulting therefrom, suffered or alleged to be suffered

property of any person caused directly or indirectly by acts or activities of LESSEE

or any person acting for LESSEE or under LESSEE's control or direction.

·not keep such insurance in full force and effect, CITY may take out the necessary

f;~
r:;~.
~:)
/:',.
/,1-

:~';\
person injured in'one accident, and in the amount of not less than FIFTY THOUSAND DOLLARS f:,i;.

i;;j~
If the operation under this ..i~:;

0,1

agreement results in an increased or decreased risk, in the opinion of City Manager, then Ni
~;~,
1:1,1

.·i:)'·:~insu- ,;,:
f\I;:;.

" f"
1;;):1
I.";:'
:';:\
~J' i

in one accident and not less than ONE MILLION DOLLARS ($1,000,000.00) for more. than one

of not less 'than TWO HUNDRED FIFTY THOUSAND DOLLARS ($250,000.00) for one person injured

($50,000.00) with respect to any property damage aforesaid.

the minimum limits hereinabove designated shall be changed accordingly. If LESSEE does

rance and pay the premium, and the repayment thereof shall be deemed ~o be a ~apt of

~te FQ~~Qb:ij~ paid .8 ;~QA on the next day' upon which rent becomes due. Provisions of
this paragraph as to maintenance of insurance shall not be construed as limiting in any

way the extent to which LESSEE may be held responsible for the payment of damages to

persons or property resulting' from its activities or the activities of any person ,or

persons for which it is otherwise responsible.

During the term of this lease LESSEE agrees to defend in the name of and on behalf

of CITY all claims or suits fop damages and all fixed costs and interest on all such

legal proceedings and pay all' sums which CITY may become liable to pay as damages

imposed upon CITY by law arising out of accidental bo~y injury or death suffered or

alleged to have been suffered by any person while within or upon the premises described

in this lease, and to pay all sums which the CITY may become liable to' pay as damages

imposed upon CITY by law r~sulting from accidental damage to or destruction of property
i ',,
!' ' ~

not owned, leased, occupied, or used, by. or in the care, custody, _, or control of

the LESSEE or of·'::theCITY or of any employee of LESSEE or of CIT.Y subject to the I'

-It}-

following conditions:

,.. _... .: ... :- .. _ ...... _.~ .... _._, R_ ..... _.,~ .. ,.
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•(a) This agreement shall not apply to any injury or death caused by any

employee of CITY;
(b) CITY shall not voluntarily assume any liability or incur any expenses

or settle any claim without the written consent of LESSEE;

(c) LESSEE shall deliver to the City Manager of CITY a piicy of bodily injury

and property damage liability insurance issued by a company satisfactory

to CITY. licensed to transact such business in the State of California.

indicating that LESSEE has in that'company bodily injury and property damage

insurance as required in this Section (D) 19, and that the policy has been

endorsed or does otherwise cover the contractual liability imposed by this

agreement and that the insurance company shall, notify ,the City Manager if

said policy be terminated or limited in any manner prior to the termination

date specified in the policy;

(d) LESSEE also agrees totake out and maintain during the entire term of this

agreement, fire and extended coverage insurance on all property of an insur-

able nature belonging to LESSEE located upon the leased premises. Said

insurance shall be written by an insurance carrier satisfactory with CITY

and in an amount sufficient to cover the replacement cost of said property.

LESSEE shall require that a policy of such insurance be filed with CITY and

that said insurance shall not be terminated or limited in any manner prior
i

to the termination date specified ,in the certificate without prior written

'notice to CITY. LESSEE shall pay the premium for such insurance and shall

require that any such insurance p~oceeds in excess of Ten Thousand ,Dollars

($10,000.00) reSUlting from a loss under said poi icy are payable jointly to

CITY and LESSEE in order that said proceeds will be reinvested in rebuilding

'or repairing the damaged property; (or said proceeds may be disposed of as

specified in Section (D)17 hereoV; provided, however, that within the period

purposes:

during which there is in existence a mortgage or deed of trust upon the lease-

hold given by LESSEE with the prior consent of CITY. then and fortqat period

all policies of fire ,insurance and extended coverage shall be made payable

jointly to the mortgagee or beneficiary and the named insured and shall be

surrendered to said mortgagee or beneficiary, and any proceeds collected

therefrom'shall be held by said mortgagee or beneficiary for the following

, -",', ''''--'\ ,



•

·v
...,

'.

• I.
I
I

I
. f'
I,'.'

. f..: .
I.', •

(1) As a trust fund to pay for the reconstruction, repair or replacement of

the damaged or destroyed improvements in kind and scope in progress payments

as the work is performed, vrith any excess. remaining after completion of said

work to be retained by said mortgagee or beneficiary and applied in reduction

of the debt secured by such mortgage or deed of trust and with any excess

remaining after full payment of said debt to be paid over to LESSEE; or

(2) In the event that this lease is terminated with consent of CITY and

mortgagee or beneficiary, or ~s'provided in Subparagraph (a) of Section (D)17

hereof, and said improvements are not reconstructed, repaired or replaced, the

insurance proceeds shall be retained by said mortgagee or beneficiary to the

extent necessary fully to discharge the debt secured by said mortgage or

deed of trust and said mortgagee or beneficiary shall hold the balance thereof,

without liability, to restore the leased premises to a neat and clean

and then for CITY and LESSEE as their interests may appear.

CITY.reserves the right to increase the limits of liability of fire insurance

and extended coverage when, in the opinion of the CITY. the value of the

improvements covered is increased, subject to the~availability of such

'insurance at the increased limits.
-- '-' .._- ----_._----'---------

20. DEVELOP1·1ENT. 'LESSEE shall develop said premises in accordance with adequate
-==..plans and specifications submitted to CITY by LESSEE and approved in writing by the '

Manager prior to any construction thereon. as follows:

LESSEE shall commence construction of a four (4) story seventy (70) unit

hotel building and a lobby addition to the existing restaurant and lounge

not later than May 1. 1966. and shall pursue said construction, including

appurtenant parking and landscaping improvements. diligently to its comple-

tion on or before February 1, 1967. Provided, however. that City Manager

shall have the right for good cause to ,extend said commencement and comple-

tion dates for an additional period not exceeding (60) days, upon prior

written application thereof by LESSEE. Provided further. however, that in

the event said hotel building and said lobby addition have not been completed

by said February I, 1967, the rent shall be proportionately increased to

reflect any loss in revenue to CITY re~ting from the extension of said

completion date. In any event, however, failure by LESSEE to complete afore-

said improvements to CITY's satisfaction within a total period of eighteen

(18) months following the effective date of this lease. shall give CITY the , '.

right, at its option, to accelerate the expiration date of this lease by [",, ~.'t

r
' ";, ...
..... .-.,
i' ;

I'·
I
!

deleting up to a maximum period of 13 years from the term hereof •.
-T~-'~
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two (302) durine the balance of said term.' . er"jL.. rmlfiSls .' r.>.;.:

( ~rur.'I&.i'"1n.. J.Wof eNf!"WoJwI <lrr 1J./ l~sJ t':;::
LESSEE may increase the number .of boat slipsllf-eillSi'll til.? fifty (lj~ with ~>:,

. (:~',<':

;~

LESSEE may increa~ the total number of dwelling ~ts to three hundr.ed ~nd

'.

modifications, changes or additbns to existing docks and pier from and after'
~~{{:.,

• i):!:'",
I' '."

and specifications. . f:;fi;~'
Adequate water area for the construction of such additional boat slips approved

by CITY, shall be allocated to LESSEE by CITY upon construction of said boat

slips •.
c/.,

(d) LESSEE shall bring all exterior paint color of buildings, docks and floats to

CITY's Mission Bay standards prior to June 16, 1966, or at such time as LESSEE

undertakes major repainting, whichever date is sooner.

21. CONTINUOUS OPERATION. LESSEE will operate the leased premises and associated .~~~

facilities continuously and without interruption .after such premises are open for opera-

tion, and during the entire term of this agreement.

22. INTENT OF LEASE. It is the intent of the CITY to grant to the LESSEE the right

to construct, operate and maintain a cottage and motel resort area, together with a

restau~ant and " .' 'sucyher faciii tr~s, bus~ness or/ncess~/,., as/~~

on the lee,ed/premi,e, 'n acc,"d,n~th th~roVi'~' of sec'ion~1 of
thi, :P'eement, 'h~ pri~fOr the c~enie~nd patr~age o~e ..ying gue,t,

::a:::n:o::a:::ya:o :::::Eb::-:d::::O:::,d::~:::t:::.i:::;ne"e:O::i::::::::o::,t::SSEt. 'II!~\
agr-ees that if the.City Manager of CITY declares that a proposed or existing .facility, """r

bu,ine" or conce"ion conflict, with the intent for which thie leaee i' granted, LESSEE !!~1
will immediately discontinue such existing use, or abandon such proposed facility, 'V'!""

bu,ine" or conce"ion. l~{~
23. RIGHTS OF HAY • CITY agrees to install and pay for sewer and water lines up ~hl,;::

f.\~>':'\'
!'~J;":,'<
f:\I,;.::';

ttl:}';;
( ~. , ',',1

rr:};')'
11' '
Fr ,::

prior written approval of the City Manager. Provided, however, any repairs,

the effective date of this lease shall be in accordance with CITY procedures'

.t .

.1"

.~.

,
I'

to the leased premises, and to provide rights of way for underground installations of

telephone, power and gas lines. Such installations and rights of'way shall be provided

on the same terms and ~onditions as provided to residents of adjacent areas. CITY

further agrees to install a or adjacent to the leased premises at a

location designated .by the LESSEE agrees to install such
.. , '

'.
j". .:

ii' .'additional fire hydrant or hydrants upon the leased premises as shall be designated

!. .: '::

.' 'l'

.....- ----- - ·T:--········ - - --~-_ - ..
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by
ethat CITY shall have the right to

connect to water. sewer, telephone, power, gas or other utility lines as are now

or hereafter ~a~ ~e installed upon the leased premises, and shall have the right

of access to make such connections. CITY agrees to pay the costs incidental to

such connections by CITY and to provide such separate metering devices as may be

necessary.
24. TAXES. LESSEE shall pay and discharge before delinquency all taxes and

assessments which may be levied upon the leased premises duting said term and any

extension thereof.

25. PUBLIC USE OF BSACH. LESSEE agrees that the beach and· water area outside

of the leased premises shall at all times during the life of this lease, be open to -

the free and unrestricted use by' the public and that no improvement by LESSEE r:or
...;

activity of LESSEE on the leased premises shall in any way interfere with the public's

right to use said beach and water area.

26. ASSIGNMENT TO FIRM CONTROLLED BY NAMED LESSEES. CITY agrees to give its

consent to the assign~ent of this lease by the LESSEES herein named to any firm,

partnership. or corporation, in which the said LESSEES have a controlling interest.

In the event tha~ such assignment is made and thereafter, while any such firm, part-

nership. or corporation is the LESSEE. the LESSEES herein named dispose of or lose

their interest therein t~ the extent that they are no longer in contro~ thereof,

this lease may be terminated by CITY upon one hundred eighty (180) days' written

notice to the LESSEE.

The consent to the assignment required in Section (D)lO he~l~be

unre'ason~' withheld •..However, in the event that title to 9·i:s lease. passes by
. . (';.JI ~ .Go" Ju.:r (J.(. C.'i/:j) /

assignment or in other manner~o anyone other ~e1ther or both of the two

for in t~irst paragraph of this section)

his. lease are(;ot conducted in a properand thereafter the oper~tions

'mann~("in addition to any

lease upon one'year's

may have, the CITY may terminate

the assigned LESSEE or to any

authorized in if such authorization is noto receive.' such notice, 0

a newspaper

he City Cler~, by publication of' suc notice at least twice
. . . 1" . a{ S-,t>":"'d:fh) h" heneral c~rcu at~on ~n the C~ty~ prov~de. ow ~ t at.th~s r~g t

to any particular assignee, or other party to whom this lease has

"~
<,

in the office

waived at CITY's option.

..~
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USE or PARCEL •II AND SEVERABLE TERMINATION THEREO~ I~ is anticipated
{ "

that;

" i

27. ~.. :'-

, , ,

o~he~ p~ope~ty owned by CITY, lying within the following described a~ea now existing

th~t portio~ of the premises herein described as Parcel II shall be used for the con-

st~u.::tio;"lC1nd oper<ltion of small boat docks or piers'. ' It is also recognized that
future chanees in regulations,or polUy may make the retention of this a~eQ by LESSEE

~~desirableto CITY. In such event, CITY maY,ter~inate this lease as to Parcel II
upo~ ~inct~ (90) days written notice without any diminutiqn in rent or liability on
the ?art of,CITY and the removal or purchase of the improv~ments thereon shall be made

i;"laccordance with Section (D)5 hereof.
After such termination LESSEE may continue to use such boat facilities' only in

accordance with the terms of any permission therefor which may'be granted by CITY.

20. -:SIGNS~ LESSEE may erect and maintain such advertising sig~s only as are

29. CQ11PETITIVE USES. 'LESSEE agrees, that during the period of this lease, no

Ol'" -':0

auto courts. trailer camps or motels.
Beginning at the most Northerly tip of El Carmel Point; thence Due West
to the 'interseGtion of the Easte~ly line of Mission Boulevard as said

'Mission Boulevard is'located or established as or the date 'of this
instrument; thence Southerly along the Easterly line of said Mission
Boulevard to a point Due West n'om'the most Southerly tip of Ventura

;. -" Point; thence Easterly to the most Southerly ~ip of Ventura Point;
1 {': •

"."
"

thence following the contour of said Ventura Point 'in a Northeasterly

" , direction to its most Easterly point; thence Northwesterly in a direct

the contour of said El'Carmel Point in a Northweste~ly direction to J~
:-~..~.'

: ,ti'~::'
____ -'-,.- ~::iE~·:·.

,"line to the most Easterly point of El Carmel Point; thence following

~::----'-
the 'Point of Beginning.

...,
, '..
"

~
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r •30. LEASE ENCUMBRANCE • e
elT" liees hszeh, COilSCiiL ana UtIce Lhw1ll LESSEE may

encumber this lease, leasehold estate and the improvements thereon, within the

any manner the aggregate outstanding balance of said deed o'f trust, mortgage or

other security type instrument, must first be approved in writing by the City \Mimager.
, .~ (~:,'---',., ,.

the event said deed of ,trust, mortgage or other security type instrument should at

any time have the beneficial interest assigned, such, assignment must be first approved

by the CITY, and CITY agrees not to unreasonably withhold such consent. CITY further

consen~s and agrees that in the event said deed of trust, mortgage or other security

type instrument should at any time be in default and be foreclosed, CITY will accept

,the mortgagee or beneficiary thereunder as its new tenant under this lease, with all

the rights and privileges of the original LESSEE; and in the event that it is desired

thereafter by said mortgagee or beneficiary to assign this lease to i:s nominee, ,

and said nominee is'a reputable, competent, and financially responsible operator,

in the opinion of the CITY, the CITY hereby agrees that upon filing of an application.
for consent to such assignment, it will give its consent thereto, and agrees not to ,

unreasonably withhold such consent. In the event LESSEE ~ in default under any

provision 'of this lease, CITY agrees to serve written notice thereof upon said mort-

gagee or beneficiary to cure said default, if curable; or, to allow said mortgagee

or beneficiary to substitute itself to LESSEE's estate hereunder, and to operate

the leasehold premises if said default is not curable, all as' set forth in Section

(D)14 hereof.

31. TI:Ri~INATION OF PRIOR LEASE. It is mutually agreed that this lease agreement,

upon execution hereof, shall"~upersede and terminate that certain prior agr-eement;

heretofore executed between the parties,a copy of which 'is ,filed in the Office of

the City Clerk as Documen't No.'4640S4.

"
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IN IHTNESS WHEREOF, this lease agreement is executed by the CITY, acting by and

through the City Manager of said CITY, under and pursuant to Resolution No.

authorizing such execution, and the LESSEE has,caused--------......-
this agreement to be executed ~y $h~'~PQpgp QffjcQ~8, the day and year first

above ,written.
,", l

THE,CITY OF SAN'DIEGO

BY__ ~::,:,:""~:,:",::,~ _
city Manager

.., '

LESSEE:

,WILLIAM D. EVANS

.: !

LUCY E. LAMOREAUX

I HEREBY APPROVE the form and legality of the foregoing lease agreement this
_____ day of , 1966.

EDWARD T. BUTLER, City Atto~ney
I,

' •• j

By _



DOCUMENT No. __-6jl'120i-
, DEC. 1965 .f IL E D •

OfFICE OF THE CITY CLERK AGREEMENT
SAN DIEGO, CALIFORNIA

I>ROPERTY DEPARTMENT
#- y/

=.

The City of San Diego' "City" and Ui\.RINEPARK CORPOP~TION, a'California
cONoration. DBl\. SEA 110RLD,1720 South Shores Road, San Die?o, California 92109"Lessee"
parties to that certain Lease Agreement on file in the,Office of the City Clerk as
Document No. 658698 intend to delete that written "Amendment to Lease Agree-
ment" on file in the Office of the City Clerk as Document No. 671033 • The lease
agreement and any amendments thereto shall remain in. full force and. effect except
for the amendment thereto on file in the Office of the City Clerk as Document No •

.571033 which is hereby deleted.

The effective date of such deletion shall be the date of execution of this agree-
ment by the City.

THE CITY OF SAN DIEGO

By 'US .tt:: A/-~!Eaz~0--?1W=:'
t<:..:d. r City Manag6r

LESSEE: NARINE PARK CORPORATION, a
California corporation, DBA SEA WORLD

'R'tT·

TitleL..c.~

APPROVED as to form and legality.
Date r-;·· , ,

EDWARD T. BUTLER. City Att?rney

BY~-&~~lb:IlII:!+a~'.f::.t:9:-. !!./rI~%ef!!:.-.~"""~'n...Jkb-IC~.. ', Deputy if "
• j .,

'.
;>d'~~~(Ji ~ rK/ltJl
pa /~.:l7-1~

185773
DfC 161965
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.. ,*:OCUMENT NO. __~~!_~~ .I
'"",' '.' /'

----- FEB 5 1965 .f ILED . .
OfFICE OF THE CITY CLERK

SAN DIEGO, CALIFORNIA

This 1s an AGREli:MENTbet~een THE CITY OF SAN DIEGO,

/

AGREEMEN'l'

a mJ.lnlcipalcorporation, hereinafter called IICity,1Iand
:4,ARIN~PARK CORPORATION, a California corporation, herein-
after called "sea world."

1\ECITAL.3
A. A portion of the Mission Bay Park water area

fronting on dea Worldos lease has shoaled due in part to
CityVs construction of a sewer sludge transmission line to
Fiesta Island; and it is partially CityOs responsibility to
clear such shoaling.

B. This shoaling has hampered dea Worldvs operation
of hydrofoil boats and has created a turbulent condition in
its lagoon; and dea World desires to deepen this l~goon and do
other sand remova~ in connection with its lagoon development •

.C. It w111 be more economical tor .;saWorld to re.nove
the shoaling which fronts on its lease at the time of dea
world's other sand removal projects than for City to contract
independently for the needed corrections; NOW. THli:REFORE.

In consideration of the premises and the mutual premises
herein contained, City and Jea World agree as follovs:

1. The total cost of the aforementioned shoal removing
\-lorkwll1 be Four Thousand Three Hundred Ninety and NO/100
Dollars (~,390.00).

2. City contribution for its share of such work shall
be One Thousand One Hundred Forty-Six and 67/100 Dollars
(;Pl,146.67).

3. Clty9s contribution shall be paid upon receipt of
ovidence that Jes World has paid for and completed the afore-
mentioned work.

4. In the event that suit .is brought upon this Agreement
to enforce the terms thereof; City shall be entitled to a
reasonable sum as attorney's fees.



and pursuant to Resolution No. __ -==1=8_2_6_._6_6~~, authorizing

5. 3ea World is and shall be an independent contractor
and got an agent ot City hareunder, Any provisions in this
contract that may appear to give City the right to direct
~ea World as to the details of doing the work or to exercise
a measure or control over the work mean that 3ea World shall
follow the wishes of City as to the results of the work only.

This Agreement is executed by The City ot dan Diego
acting by and through the City Manager of said City, under

such eXGcutlon~ and dea World has caus~d this Agreement to
be executed by its duly authorized officers and corporate
seal attached, this q~ day or

THE CITY OF ~AN DIEGO
~y. ~ t4Aa«Q<~ U4-P7~. v

MARINI!:PARK CO.RPORATION .
By ~·fLOo(,,'6J!-<44 ~~L''''''wi6~k~ifUL~_

.. .f' ~nv
By ~

I Hli:BEBY APPROVE the form and legality of the within
Agreement this ~

EDWARD T. BUTLli:R,City Attorney
By 9-. i.~

V ~mes:;; MIlch, Deputy
J.:iM:v1
1/14/65

-2-
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FILED MAY 13 1964

AMENDMENT TO LEASE AGREEMENT OFFICToF-THE--CITY-ClERK-
SAN DIEGO, CALIFORNIA

THIS AMENDMENT, made and entered into this~ day of ~ , 1964,
by and between THE CITY OF SAN DIEGO, a mtmicipal corporation in the COtmty of San
Diego, State of California, hereinafter called "CITY ," and~ _

MARINE PARK CORPORATION dba SEA WORLD--------------------------------------,
whose address is, ...;;1:..7_2_0_S_0_ur_H_SH_O_RE_S_RO_A_D_,~S_AN_D_I_E_G_O..;.,_C_A_L_I_F_o_,_92_1_0_9,
hereinafter designated "LESSEE"; WITNESSETH:

WHEREAS, the parties heretofore have entered into a Lease Agreement covering
a portion of Mission Bay Park, which said Lease Agreement and Amendments are filed
in the office of the City Clerk as Documents Nos • 6_5_86_9_8 _

as amended

WHEREAS, LESSEE is a member of the Mission Bay Park Lessees' Association, Inc.,
a California non-p~fit corporation; and

WHEREAS, CITY and Mission Bay Park Lessees' Association, Inc., desire to
jointly promote increased usages of Mission Bay Park as a recreation facility; and

WHEREAS, LESSEE, as a member of the Mission Bay Park Lessees' Association, Inc.,
wishes to contribute to a special trust ftmd to be held in trust by CITY for the
purpose of paying one-half of the expenses of said promotion; and

WHEREAS, CITY wishes to make available a like amotmt of money which will be
used to pay the remaining half of such expenses; and

WHEREAS, said promotion program will be developed and administered jointly
by mutual consent of the CITY and Mission Bay Park Lessees' Association, Inc.;

NOW THEREFORE, For and In Consideration of the mutual covenants and ~nditions
herein contained, CITY and LESSEE hereby agree to amend and modify said Lease
Agreement to provide as follows:

I THAT THE FOLLOWING SECTION IS HEREBY ADDED:
E. Mission Bay Park Lessees' Association, Inc., Promotion Fund.

1. LESSEE agrees to maintain membership in the Mission Bay Park
Lessees' Association, Inc., so long as said association's
membership comprises at least one-half of the CITY'S Mission
Bay Park Lessees, exclusive of those classified as non-profit
for rental computation purposes. '

1.



" .,.

2. LESSEE agrees, effective January 1, 1964, to pay monthly at the
office of the City Treasurer of The City of San Diego, San Diego,
California 92101, for deposit in said special trust fund, ONE
QUARTER OF ONE PER CENT (.25%) of LESSEE'S monthly gross income,
as defined herein in Paragraph (D)(l) Records. Said payment is
due and payable on the fifteenth day of the'month following the
month in which gross income is earned. Provided, however, that
LESSEE agrees to deposit in said trust fund, ONE QUARTER OF ONE
PER CENT (.25%) of gross income for the period January 1, 1964,
through March 31, 1964, on or before ::.~,Y.1.15, 1964. Further,
LESSEE agrees to pay interest on any overdue contributions at
the rate of 10% per annum.

3. The aggregate total of the contributions by me~ers of the Mission
Bay Park Lessees' Association, Inc., shall not exceed TWENTY-FIVE
THOUSAND DOLLARS ($25,000.00) during each calendar year, commen-
cing January 1, 1964. At such time as said aggregate total reaches
said TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) during each calen-
dar year, then said payments required in Paragraph (E)(2) herein-
above shall automatically terminate.

4. CITY agrees to appropriate such amounts as are necessary to equal
the aggregate contribution of the members of the Mission Bay Park
Lessees' Association, Inc.; provided, however, that said amount
deposited by CITY shall not exceed TWENTY-FIVE THOUSAND DOLLARS
($25,000.00) for each calendar year.

5. CITY and LESSEE agree that said fund shall be used for paying the
cost of expenses of a promotion program, jointly administered by
CITY and Mission Bay Park Lessees' Association, Inc. for the pur-
post of said promotion program; provided said expenses have been
approved, in writing, by the President of the Lessees' Associationand the City Manager.

6. If, at some future date, the CITY and MISSION BAY PARK LESSEES'
ASSOCIATION, INC. should decide, by mutual agreement, that the
contributions to the Promotion Fund should be increased, and such
mutual agreement has been made prior to the beginning of any
calendar year. and the approval of the following year's promotion'
budget, CITY and LESSEE shall increase their respective contri-
butions herein provided in accordance therewith.

7. In the event that LESSEE shall default in the performance or ful-
fillment of any covenant or condition provided hereinabove on his
part to be performed or fUlfilled, then upon TEN (10) DAYS'
WRITTEN NOTICE by CITY to LESSEE, this Amendment, in its entirety,
shall automatically terminate. Further, either party shall have
the right to terminate this Amendment upon NINETY (90) DAYS'
WRITTEN NOTICE to the other party.

8. CITY and LESSEE agree that, in the event of termination of said
promotion program by either or both the CITY and MISSION BAY PARK
LESSEES' ASSOCIATION, INC., funds remaining in said trust fund
shall be used first to pay all expenses incurred or obligated,
at the time of termination, for said promotion program and then
said funds remaining in said trust fund shall be returned to
respective contributors in proportion to their contributions.

2.
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IN WITNESSWHEREOF,this Amendmentto Lease Agreement is executed by the CITY,

acting by and through the City Manager of said CITY, under and pursuant to

Resolution No. /1U.2. 6 authorizing such execution, and the LESSEEhas

caused this Amendment to be executed, and its corporate name and seal to be affixed

by the proper officers, the day and year first above written.

THECITYOF SANDIEGO

LESSEE:

BYI~tH:r1 P0v/h}, ~~.)

'~aC (1, !zz!4 4ZBZZ - //J! - 21Ld~ _

I HEREBYAPPROVEthe form and legality of the foregoing Lease Amendment this

II day Of' __ ~'-LJ~9- ' 1964.

EDWARDT. BUTLER,City Attorney

By ~!cL A 4<~<
Deputy
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LEA S E

DOCUMENT NO. 658698._----------....;

A G R E E MEN T f I LED ----------~J_U1__~_Q_J$j_~_' .
OffICE OF TtiE CITY ClERK--"

II tt'SAN DIEG IFORNIA'
in duplicate th~s~day of ,THIS LEASEAGREEMENT,executed

• ~I :

"LESSEE,"

WIT N E SSE T H
o ----------

ARTICLEI

DEMISE

THECITY hereby leases to LESSEEand LESSEEhereby leases and hires from CITY

that parcel of real property, together with appurtenances thereto, situated in

•

,

the COUNTYOF SANDIEGO. STATEOF CALIFORNIA,which is designated as Parcell on
& revised 5-20-63

City of San Diego Engineering Drawing NO.10768 D, dated 0-3-62, / and more

particularly described as follows:

That portion of the tidelands and submerged or filled lands of Mission
Bay (formerly False Bay), and a portion of the PuebLo Lands of San Diego
according to Map thereof made by James Pascoe in 1870, a copy of which
said Mapwas filed in the Office of the County Recorder of San Diego
County. November 14, 1921, and is known as Miscellaneous Map No. 36, all
being in the City of San Diego, County of San Diego. State of California.
and described as a whole as follows:

Commencing at the Southeast corner of Lot 24 in Block 10 of Resubdivision
of Blocks 7, 8 and 10 and a portion of Block 9 and Lot "A," Inspiration
Heights, according to Map thereof No. 1700, filed in the office of the
County Recorder of San Diego County, December 27. 1917; thence along the
Southerly line of said Lot 24, South 89°55 '56" West, (Record North 89°59'
West) 25.00 feet to a point of tangent curve in the boundary of said Lot
24; thence South 00°04'04" East, 2.00 feet to an intersection with a line
which is parallel with and 2.00 feet Southerly at right angles to the
Southerly line of said Block 10; thence along said parallel line North
89055'56" East, 249.70 feet; thence North 05°30'02" West 104.06 feet to
the United States Coast and Geodetic Survey TriangUlation Station "Old
Town" (The Lambert Gr'id Co-Ordinates. California Zone 6. for said Station
"Old Town" are X - 1,712,415.17 and Y - 213.819.22) and said Triangulation.
Station ·is located at Latitude 32°45'02" N?rth and Longitude 117°11'07.200"

,
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West, being also the point of or~g~n for the San Diego City Engineer's
Mission Bay Park Co-Ordinate System; thence North 5,133.00 and West
13,500.00 feet to the TRUE POINT OF BEGINNING, the Mission Bay Park Co-
Ordinates of said true point of beginning being North 5,133.00 feet and
West 13,500.00 feet; thence due South 60.91 feet to Mission Bay Park Co-
Ordinates North 5 ,072.•09 feet and West 13,.500-;00 feet, being a point on
a 630.00 foot radiuS curve concave Southwesterly, a radial line from
said point bearing South 20°45'44" West; thence Southeasterly along the
arc of said curve through a central angle of 21°33'53" a distance of
235.28 feet to Mission Bay Park Co-Ordinates North .4,950.00feet and West
13,300.47 feet; thence due East 670.76 feet to Mission Bay Park Co-
Ordinates North 1t,950.•00 and West 12,629.71 feet; thence due North
726.78 feet to Mission Bay Park Co-Ordinates North 5,676.78 feet and West
12-,629-;71 feet; thence North 71°35'40" \~est 284.86 feet to Mission Bay
Park Co-Ordinates North 5766'.72 feet and West 12900.00 feet; thence due
North 530.25 feet to Mission Bay Park Co-Ordinates North 6296.97 feet and
West 12900~00 feet to the beginning of a 1,342.65 foot radius curve
concave Southeasterly, a radial line from said point bearing North
10° 13'41" West; thence Southwesterly along the arc of said curve through
a central angle of 26° 55 '51" a distance of 631.09 feet to Mission Bay
Park Co-Ordinates North 6,045.17 feet and West 13,472.18 feet, being
the beginning of a reverse 655.44 foot radius curve concave Northwesterly;
thence Southwesterly along the arc of said curve through a central angle
of 3°02'40" a distance of 34.89 feet to Mission Bay Park Co-Ordinates
North 6,024.09 feet and West 13,500.00 feet; thence due South 891.09
feet to the true point of beginning.

EXCEPTING therefrom all rights, title or interest in any and all gas, oil,
minerals upon or beneath said leased premises.

NOTE: The parcel of land described above is delineated on City of San
Diego Engineering Department Drawing No. 10768 D dated 8-3-62. revised 5-20-63,
The abo~e described parcel contains 2.20 acres of water and 19.11
acres of land.
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ARTICLEII

TERM-
Tt-e term t"f this Lease shall be the per-i od "f FIFTY (50) YEARS,beginning

19 b J and cndi ng __ ~Q""J...:Lft-.:../.;:'n-ilF----:[...;~:..--· -.I' 2)J.d..
ARTICLEIII

USE ('F THEPREMISES

shal I be used ft"r the primary purpose, and Lessee sha II have the
j?

operating, and,maintaining t her-eon an ocean aquarium ex-

of the type and nature described in the master plan which is

marked Exhibit C, (said aquarium t s s()metimes herein referred

to as the Marine Life Exhi bi t) and fnr such incidental uses as maintaining, oper>

ating, and selling rides on hydrofoil-type watercraft, a gift sh0p or sh0ps, a

restaurant and cncktail lounge, and snack bars. Said restaurant and cockt at J

Inunge, to be constructed during Phase II nf the development, shal I be for the ex-
leased area

elusive use of the patrons of the / and access to said restaurant and cocktail
lease

'''unge shall be frC'lll within the f limits. Lessee shall in additi0n to the

foreg"ing, have the right to use the said premises to operate and maintain there-

on activities which are incidental to the foregoing ~nd such "ther activities as

may fran time to time be deemed desirable to serve the patrt"ns nf the Marine Life

Exhibit and the public and as may have first been approved by the City in writing.
, ,

In connection with the maintenance and t"peration and se Iling of rides on

hydrof ni I-type watercraft, Lessee she" have" and City here by gran ts and extends

to Lessee, the right and privi lege to operate hydrofd I-type watercraft ,in the

public waterways of MissiC'n Bay; Lessee shall also have the right tn embark and

disembark passengers at the said premises and the right to consfr-uct and maintain

into the said premises from the waterways frt"nting nn the premises, a channel at

t ro location and of t be dimensit"n s indicated on Exhi bit B attached hereto.

Tro granting of this right and privi lege in connecf i on with use and C'pera-

tinn nf hydrof oi I-type watercraf t on t he waters nf Missi on Bay may be suspended

by the City at any time when, in the opininn of the City Manager such use

bsccmes detrimental or hezer dous to the other uses t"f Missinn Bay. In

any event, City shall have the right up('n ten (10) dayst: written no-

tice to require Lessee tn suspend tro use and nperation nf hydrofoi 1-

type watercraft for limited and predetermined peri0ds When, in the ('piniC'n ('f

2.
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the City Manager, such use and operation would unduly interfere with the use of

!'Iission Bay for a major publ t c event.

Such suspension shall be without liability to He City for damages of any

kind suffered by the Lessee as a result of such su·spenSton. The rights and

privileges hereby granted shall be subject to the availability of operating area

and at approved speeds and under such other Municipal, State, and Federal rules

and regulations as are applicable to the operation of said hydrofoil-type water-
craft.

LESSEEshal I use the premises only for. the purpose of conducting thereon the

business for which they are demised and shall diligently conduct such business to

produce a reasonable and substantial gross income.

ARTICLEIV.

B.OO.
The rent which LESSEEhereby agrees to pay to CITY and which shall be paid at

the Office of the Treasurer of THECITY CF SIN DIEGO, Room 162, Civic Center, San

Diego I, California, is as follows:

A. For that portion of the Term expiring prior to commencement of operations,

which is hereby defined as the opening.of the Marine Life Exhibit to the

pub t i c , as evidenced by sales Or admissions to the general public, the rent

shall be the sum of $1,.JPO.4/per month payable. monthly in advance. Provided,

however, any portion of the sum paid as consideratl0n for the option to lease

the Premises shal I l:e applied to such rent as a lump sum advance payment of

such rent.

If operations begin wi thin the time specified in the MASTERPLAN, attached

hereto as EXHIBIT"C", then the ro tal sum paid as rent during said consrr-uc-.

tion period shall be applied and credited to. the rent to become due during the

first year of operations as specified in Paragraph B of this ARTICLEIV. In

the event LESSEEdoes not begin construction of the Marine Life E?<hibi t wi th-

in the specified time after execution of this Lease, then this Lease sha l l be

automatically terminated. Too City Manager, however, in his discretion. may

grant one 3q-day extension period for the commencement of construction after

which further delay to begin construction will cause too automatic termtne -

tion of the Lease Agreement unless too development schedule is revised by mu-

tual consent of the parties and evidenced by an amendment to this Lease.

B. After the commencement of operations, as hereinabove defined, and continuing

t hereafter for the remai nder of t he Term, LESSEEshe I I pay to CITY a sum of

money equal to the total of the sums computed on the basis of the various

3.
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percentages of LESSEE's gross income as hereinafter set forth in this Sub-. .

paragraph (b) of ARTICLEIV, or the minimum yearly rent as hereinafter set

forth in this Subparagraph (8) of ARTICLEIV, whichever of the· two sums is

t he greater.

I. The percentage rent a I ivhich LESSEEagree s to pay CITY sha I I be computed

on the· basis of the following percentages:

(a) THREEPERCENT(3%) of all gross income derived .from the dispensing

of food and non-a Icoholic beverages in the operation of any res-

taurant or snack bar.

(b) TWOANDONE-HALFPERCENT(~%) of the gross income, from admi ssion

charges.

(c) FIVE PERCENT(5%) of the gross income from operations of any cock-

tai I lounge, bar or ot be r facility whose primary function is dis-

pensing alcoholic beverages or from the sale or service. of any al-

coho lie beverages dispensed from any facility regardless of its

primary function, excepting meals or food served on the Premi se s

from any such faci lity shall be SUbject to the rent stated in (a)

above.

(d) SEVENPERCENT(7%) of the gross income, if any, from operation of

the parki ng lot or lot s,

(e) SEVENPERCENT(7%) of t re gro ss income, f rom any ot her sa Ie, serv-

ice or operation on the leased Premises appr~ved under the purposes

for which this Lease is granted; or such other percentage of gross

income as may be agreed upon by the parties prior to the commence-

ment of any such activity, service or operation. In the event the·

parties cannot reach an agreement on the percentage rent to be paid

to CITY, t hen such activity, servi ce or operation sha I I not be en-

tered into by LESSEE.

(f) Rent paid to City from coin-operated vending machines she I l be com-

puted and.included in the computation of rent due in accordance with

SUbparagraphs (a), (c) and (d) of this Paragraph I, on·the basis of

total income from said machines. Provided however, that said rent

paid for telephones, cigarette machines and. other coin-operated vend-

ing machines which may from time to time be mutually acknOWledged and

4.
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agreed to be instal led primarily for the pUblic convenience; shall ~.' I •

be computed on the basis of' the income received by Lessee rether

than on the gross· income of the machine,· if Lessee hils no ownership

equity in said mnchine Ilnd if the total gross inccme from all vend-

1.119·~I'lchines· on the leased premi.ses does not exceed $800 per month.

When a portion of the premises is leased by LESSEEto a SUBLESSEE,the

rental and the use of the Premises shall be subject to approval of the

CITY in the manner set forth in Paragraph /0 of this Agreement. It is

contemplated that the CITY shall not receive less rent under a Sublease

Agreement than if that operation were conducted by the LESSEE. The rent

received by LESSEEfrom the SUBLESSEEabove rental paid to CITY shaH

not be computed as part of the LESSEE's gross income aga~nst Which the

percentag~ renta I app lies.

LESSEEshall render monthly to CITY an accounting of gross income and

rent due,. based upon the. percentage rental herein set forth and shall,

in accordance with such accounting, pay to CITY the percentage rent due

for such month on or before the 30th day following the month in which
'. .

such gross income was earned, as ,specified in ARTICLEV of this Lease

Agreement~ In the eve.nt LESSEEfai,' s to pay such rent when due , then

LESSEEshal I become liable for and agrees to pay to CITY in addition to

the rent duo , a sum equal to FIVE PERCENT(5%) of the rent due as com:"

pensation to CITY for loss of revenue resulting from such delinquency

and en additional FIVE PERCENT(5%> of the rent due as compensation to

CITY for loss of revenue reou/ting frcm such delinquency, for each addi-

tiona 1 15 dey s thereafter ,that such delinquency exists. Provided, how-

ever, City 0anager shal I have the right to waive for good cause~ any de-

linquency payment upon written application of LESSEEprior to any such

delinquency period~

2. The minimum annual rental (hereinafter referred to as the "MinimumAnnual

Rent") sha II be paid in arrears at the, expiration of each year of the
, '832 ...31.60

term and shall be computed on the basis of an area of square feet
95.832

of land and an area of square feet of water being included within

the Premi se s,

~ ,
(a) For the first year beginning with the date that operatioil, as
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hereinabove defi.ned as being evidenced by any service or sa les of
, ,

admission to the Mari.ne Li.fe Exhibi.t or any part thereof, to the

general publ ic" or commenci.ng wi t h t hefi. rst day of the fourteent h

calendar month after execution of this Lease, whichever of the two

dates is sooner, the minimum annual rent shall be three cents ($.03)

per, square foot per year for the 1and area and one cent (~. 01) per

square foot per year for the water area, or a total minimum annual

rent of C 25.931.27

(b) The Minimum~mTlJaI Rent for the secorid year of the Term next follow- ~
:

Subparagraph B (2)~(o) ofing the date determined in accordance with
c...

t hi s ARTICLE IV' sha I I be four '.cent s ($~04) per square' foot per year

for the land ard one and three~tenths cents ($.013)
,

footper square

pgr year f'Or the wa!..er, or an annual minimum rent a I of " ' .,~34,543.08, •.~---(c) The Minimum Annual Rent for the five years of t he Term next follow-

ing the second year of the Term as defi.ned in SUbparagraph B (2) (b)

Of, this ARTICLE IV shall be Five Cents ($.05) per square ,foot per

year for' land and two cents (0.02) per square foot per year for the
-

water, or an annual minimum rental of $ 43.538.22

(d) The Minimum Annual Rent for the balance of the Term, after the ox>

piration of those portions of the Term referred to in Subparagraphs

2 (a), 2 (b) and 2 (c) of this ARTICLE IV shall be at the basic rate

set forth in said subparagraph 2 (c), provided, however, such Minimum

Annual Rent may be adjusted at CITY's option at the expiration of

each THREE (3) years commencing wi th the THREE (3) year period next

following that portion of the Term referred to and pr ovt ded for in

SUbparagraph 2 (c) of this ARTICLE IV and continuing for the remainder

of the Term. Such adjustment shall be as follows: Minimum Annual

Rent may be adjusted at the expiration of each said three (3) year

period so that the Minimum Annual Rent shall be in a sum equal to

66-2!3%of the total Rent paid by LESSEE on the basis of a percentage

of gross income, such adjusted Minimum Annual Rent shall I:::eapplicable

for the next succeeding three (3) year period when it may again be re-

adjusted.
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ARTICLEV

MAINTENANCEOF.RECORDS

Gross Income as used in this Lease shall. include all income resulting from

occupancy of the demised Premises from whatever source derived whether received

or to become due. (except such income as shall Ce speciffcally excluded as else-
o •••

where in this Agreement) t nc lud'inq the amount of any manufacturer"s or importerl's

excise tax included in the prices of property sold, even though the manufacturer

or importer is also the re t ail er- thereof, and it is immaterial whether the amount... .

of such excise tax is stated as a :separate charge.. Gross income, however s, sha II
. .

not include Federal. State or Municipal taxes collected from the consumer as such.

taxes (regardless of whether the amount thereof is stated to the consumer as a

separate charge) and paid over periodically by LESSEEto a governmental agency ac,:,,_..._

companied by a tax return or statement, but the amount of such taxes shall De

shown on the books and-records elsewhere herein required to be maintained.

Whenever the rent hereunder is dependent on per.centage calcul~tions of gross

income accruing to LESSEE. LESSEEsha I I keep. or cause to be kept •. true ~ accurate

and complete records and double entry books frcm which the CITY can at al I times

determine the nature and amounts of income SUbject t" rent a I percentage .frcm the

operation of the Premises. Such records shall show all transactions relative to

t he conduct of the operation. and such transaction s sha I I be supported .by docu-·

ments o.r original entry such as sales slips. cash. register tapes. purchase in-

voices and tickets issued. In the event of admission charges. LESSEEshall issue. .

serially-numbered tickets for each paid admission and shall keep adequate records

of said serial numbers issued and of those unused. All sales or rentals of mer-

chandise and services rendered shall be recorded by means of cash register system

Which automatically issues a customer's receipt or certifies ·the amount recorded

on a sales slip. Said cash register shall have a locked-in total which is con-
,-.

stant l y accumulating. which total cannot be reset. and at ·the option of-. the CITY. ~_._

a constant Iy locked-in accumulating printed transaction counter which cannot be',

reset, and/or: a printed detailed audit tape. located within the regi.ster •. Com- '\

p lete beginning and ending cash register readi ngs sha II be made a matter of dai Iy \.

record. Said books of account and records shal I be kept or made avai lable at one. - .

location within the limits of the CITY of San Diego. Not later than the thirtieth

of each month, LESSEEshall render to CITY a detailed statement as to the source

7.



'.'J

of the receipts showing all money accrued and sales made during tte preceding month

together with t.te amount payabf e 1'0. CITY ashorQinabove provided and shall ~ccom-

pany same With a remittance of tte amount so shown to be due CITY. CITY shall,

through its duly authorized agents or representatives, have the right to at any

and a II reasonable times examine and audi t said records for the purpose of de,ter-

mining the accuracy thereof, and of the monthly statements of moneys accrued and

sa Ie s made on sai d Premi se s.

ARTICLEVI

QUIETPC6SESSIQ\I

LESSEE, paying the said rent and performing the covenants and agreements

aforesaid, shall and may at all times during the said term peaceably and quietly

have, hold and enjoy the said premises for the term aforesaid. If CITY for any

reason whatsoever cannot deliver possession of the said premises to LESSEEat

commencement of said term as hereinbefore specified or, if LESSEEis dispossessed

through action of a tit Ie superior to CITyrs, then and in either of such events,

this lease she II not be void or voidable nor shal I CITY be liable to LESSEEfor

any loss or damage resulting therefrom; but there shall be determined and stated

in wri ling by the Ci ty Manager of CITY a proportionate deduction of the rent cov -

ering the period or periods during which LESSEEis prevented from haVing the quiet

possession of the demised premises.

ARTICLEVII

INSLRANCERISKS

The LESSEEsha I I not use, or permi t said Premi ses, or any part thereof, to

be used, for any purpose or purposes other than the purpose or purposes for which

the Premises are hereby leased. Unless included within said purposes authorized

by CITY or necessari Iy incident a I to such use s, no use sha I I be made or permi t ted

to be made, or permitted to be made of the Premises, nor acts done, which will in-

crease the existing rate of insurance upon the building or ,buildings, if any, 00-

longing to CITY which may be located on the Premises or in which the Premises may

be located, or cause a cancellation of any insurance policy coveri.ng said building

or bui Idings, or any part thereof, nor she J I any artie Ie which may be prohi bi ted

by the standard form of fire insurance policy be ,or be permitted to be, kept used,

or sold in or about sai.d Premises. The LESSEEshall at its sole cost and expense,

comply with any and I'll I requirements, pertaining to the PremisesJof any insurance

8.
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organization or c<-'''fll:l''y, "<O:""':;:;l:I"y fer" HIE: '''oi nrenence of reasonable fire and

public liability insurance, covering said buildings and eppur tenence s,

ARTICLE VIII

MECHANIC'SLIEN BOND

LESSEE will save CITY free and harmless ard indemnify CITY against al I claims

for labor and mater.ials in connection with improvements, repair or alterations to

the Premises, and the cost of defending against such claims, inclUding reasonable

attorney's fees.

During any period that improvements, repair.s, or alterations are being con-

structed on the Premises by anyone other than the CITY, the LESSEE shal I file with
. .

the CITY a bond condi tioned for the payment in full of too claims of all persons

performing labor upon or furnishing materials to be used, in the amount of the es-

tim::J~ed cost of the improvement, or repair as detcrmi ned by the Ci ty Manager. Tile
, . .. . .

bond shall be acknowledged by the LESSEE as principal and by a corporation li-

censed by the Insurance Commissioner of the State of Ca lifornia to transact the

business of a fidelity and surety insurance company as surety.

In the event any lien for labor or materials or arising from any such con-

strucr ton is imposed or recorded against the leased premises and the lien holder

attempts to perfect such lien by a lawsuit and the LESSEE shal I have failed to

comply with the requirements of this ARTICLEVIII, this Lease shell be subject to

termination at the expiration of five (5) days after service of Summons in such

lawsuit upon He CITY; provided, however, that the City Manager shall have the

right to continue this Lease in full force and effect by notifying the LESSEE in

wri ting of his election to do so.

Further provided, that in the event LESSEE fails to file said bond and a me-

charrl ct s lien is recorded and an action is commenced to foreclose such lien, then

any lender or lending agency or person who is a beneficiary under a trust" deed or

mortgaged under any mortgage securing any loan on or in connection with the Prem-

ises which was recorded with the prior consent of CITY shall be notified of the

failure of too LESSEE to give the bond and shall have 30 days to satisfy any such

mechanic's lien, and if such financial institution lender or lendf nq agency cr

person does so sati sfy and remove such lien and action, then this Lease sha II con-

ti nta in effect for the remainder of the Term.

9.
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ARTICLEIX

ENTRYANDINSPECTION

CITY reserves, and shall always have the right to enter the Premises for the

purpose "of viewing and ascertaining the condition of He same, or to. protect its

inte'rest in the Premises or to inspect the operations conducted on said premises.

In the event that such entry or inspection by CITYdiscloses, in the opinion of

the City Manager, that the Premises are not in a safe, healthy and satisfactory

condition or a violation of any Municipal, State or Federal ordinance, statute or

'law, or any breach of condition of Lease, CITY shall have the right, after ten

(10) dayslwritten notice to LESSEE, to have any necessary maintenance work done
. . "

for and at the expense of the LESSEE. LESSEEagrees to pay. promptly any and all

costs incurred, inc Iuding reasonable expense,s of CITYin having such necessary

Work done in 'order to keep said premises in a safe, hea Ithy and satisfactory con-

dition and to cure any violations or breach of conditions of Lease. Repayment

thereof shall be deemed to be a part of the rental and paid as such on the next

day upon Whic~ said rent becomes due.

Upon·demand by CITY, LESSEEshall fi Ie a faithful performance bond in an

amount equal to one-half 'of the annual rent paid to CITY based on the previous

twelve-rnonth period. The rights reserved in this and the following section shall

not create any obligation on CITY or increase obligations elsewhere in this Lease

imposed on CITY.

ARTICLEX

ASSIGNNENT

LESSEEshal I not ass~gn this Lease or any interest herein, and shall not sub-

let the Premises or any part thereof, or any right or privi lege appurtenant there-

to, or suffer any other person (the ag~nts, officers and employees of CITYexcepted)

to occupy or use the Premises, except as consistent wit~ the purpose of this Agree-

ment, without the prior written consent of tro City Manager of CITY. A consent to

one assignment, sUbletting, occupation or use by any other person shall not be
' . ,

deemed to be a consent to any subsequent assignment, subletting, occupation or use

by another person. Any such assignment or sUbletting without such consent shall

be void. This Lease shall not, nor shall any interest therein, be assignable, as

to the interest of LESSEE, by operation of law, without the written consent of- the

City Manager. Provided, however, any lender whose loan has been approved by the CITY

has the option to take over as Lessee, as provided in Article XXVIII - Lease En-

cumbrance.
10.
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ARTICLEXI

COMPLIANCEWITH LAW

LESSEE shal I, at its sole cost Bnd expense, crmply and secure compliance

with all requirements nf Municipal, State and Federal authnrities now in fnrce,

"r which may hereafter be in fnrce, pertaining tn the Premises, or the opar e>

t ion s conducted there('ln, and she l l faithfully observe , and secure obsarvence with,

in the use of the Premises, all Municipal or d'i nen ce s and State and Federal sta-

tutes n('lWin f or ce ('lr Which may hereafter be in force, and shall pay bef(lre de-

finquency all taxes, assessments, and "fees assessed "r levied upon the LESSEE "r

the Premises by re e son of any bui Idings, structures, machines, app fiances nr

"ther improvements ('If any nature Whatsoever, erected, instal led ('lr maintained by

LESSEE or by reason of the business or rther activities (If LESSEE upon ('lr in c('ln-

nect i on with the said demised Premises. The Final JUd~eni'after
taken of ~Oy court of compe-,tent jurLsaL~tLon, "r the admLssi"n of LESSEE "r any SUBLESSEE('lr PERMITIEE in any

act i on "r proceeding against them nr any ,-·f them, whether CITY is a parfy theretn

or nnt, that the LESSEE, SUBLESSEEnr PERMITTEEhas violated any such ordinance

"·r statute in the use (If tho Premises shall be er-ne Iusive "f that fact as between

CITY and LESSEE.

ARTICLEXII

ASSIGNS

Time is d the essence of each and all of the terms and pr ovt sions nf this

Lease and this Lease shall inure t" t he benefit nf and be binding upon the parties

haro t o and any succo ssor s nf LESSEE as fully and t" the same extent as th"ugh spe-

cifically mentioned in each instance, and all covenen r s, stipulatinns and agree-
;.r ,

ments in this Lease shall extend tr' and bind. any assigns or SUBLESSEESof LESSEE.

ARTICLEXIII

WAIVER

The Waiver by CITY nf any breach nf any term, covenant, or condition herein

contained shal I not be deemed tn be a waiver nf such term, c"venant, ('lr cnndition.

or any subsequent breach ('If the same "r any "thor term, covenenr , nr condf ti"n

herein contained. The su bscquont acceptance (If rent hereunder by CITY she l I nnt

be deemed to be a waiver d any preced1.ng breach by LESSEE ('If any term. covonent ,

or conditi('ln of this Lease, "thor than failure nf LESSEE t('l pay the particular

rental S" accepted, rogardless "f CITY's knOWledge "f such preceding breach at the

I I •
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time of acceptance of such rent, nor shall any failure on the part of CITY to re-

quire or exact full and complete compliance with any of the covenants, conditions

or agreements of this Lease be construed as in any manner changing the terms here-

of or to stop CITY from enforcing the full provisions hereof, nor shall the terms

of this Lease be changed or altered in any manner whatsoever other than by writ-

ten agreement of the CITY and LESSEE.

ARTICLE XIV

MERGER

The voluntary or other surrender of this Lease by LESSEE or a mutual cancel-
lation thereof, shall not work a merger, but will

operate as an assignment to it of any or all such subleases or subtenancies. Any

such surrender or mutual cancellation shall have no effect upon the rights of any

lender whose loan has been approved by the CITY, unless the surrender or mutual

cancellation provides for full satisfaction of the lender's trust deed or mortgage.

ARTICLE XV

NOTICES

Control and administration of this Lease is under the jurisdiction of the

City Manager of THE CITY OF SAN DIEGO and any communication relative to the-

terms or conditions or any changes thereto or any notice or notices provided for

by this Lease or by law to be given or served upon CITY may be given or served by

letter deposited in the United States mails, postage prepaid, and addressed to

the City Manager, Civic Center, San Diego 1, California. Any notice or notices

provided for by this Lease or by law to be given or served upon LESSEE may be

given or served by depositing in the United States mails, postage prepaid, a letter

addressed to said LESSEE at the address stated at the commencement hereof, or may

be personally served upon said LESSEE (or anyone of them) or any person here-

after authorized by LESSEE to receive such notice. Any notice or notices given

or served as provided herein shall be effectual and binding for all purposes upon

the principals of the parties so served. A copy of any notice or notices sent to

LESSEE shall be also sent by registered or certified mail to any lender whose

loan has been approved by the CITY.
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ARTICLE XVI

REMEDIES OF CITY

In the event (a) that LESSEE shall default in the performance or fulfillment

of any covenant or condition herein contained on his part to be performed or ful-

filled and shall fail to cure such default within thirty (30) days following the

service on him of a written notice from the CITY specifying the default or defaults

complained of and the date on which his rights hereunder will be terminated as

hereinafter provided if such default or defaults is or are not cured, or (b) that

LESSEE shall file a voluntary petition in bankruptcy, or (c) that LESSEE shall'

be adjudicated a bankrupt, or (d) that LESSEE shall make a general assignment for

the benefit of creditors, then and in either or any of said events, CITY may at

its option, without further notice or demand upon LESSEE or upon any person or

persons claiming by, through or under LESSEE except the performance and ful-

fillment by th8 CITY of the condition precedent to terminatipn of this Lease as

set forth below, immediately cancel and terminate this Lease and terminate each,

every, and all of the rights of LESSEE and of any and all persons claiming by,

through, or under LESSEE in or to the Leased Premises and in or to the further

possession thereof and may thereupon enter into and upon the Leased Premises

and repossess the same and expel LESSEE and all persons claiming by, through,

or under LESSEE. The rights and remedies of CITY as hereinabove set forth,

are cumulative only and shall in no wise be deemed to limit any of the other

provisions of this Lease or otherwise to deny to CITY any right or remedy at

law or in equity which CITY may have or assert against LESSEE under any law

in effect at the date hereof or which may hereafter be enacted or become effective,

it being the intent hereof that the rights and remedies of CITY, as hereinabove

set forth, shall supplement or be in addition to or in aid of the other previsions

of this Lease and of any right or remedy at law or in equity which CITY may have

against said LESSEE. Provided, however, that in the event that there is a deed

of trust or mortgage on the leasehold given by LESSEE with the consent of the

CITY to secure a construction or other loan provided for herein, the CITY shall

not terminate this Lease until it shall have as a condition precedent served upon

the mortgagee or beneficiary written notice of the default or defaults complained

of and the mortgagee or beneficiary shall take the appropriate action required,

if any, by Article XXVIII - Lease Encumbrance, and this Lease shall not terminate

if said mortgagee or beneficiary take the appropriate action as set out in Article

XXVIII and proceed with reasonable diligence thereafter; provided further, that

if mortgagee or beneficiary shall be required to perfect its right to cure said
12a
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default or defaults through litigation, then CITY shall have the option of the

following courses of action in order that such default or defaults may be expedi-

tiously corrected:

(a) CITY shall first correct or cause to be corrected said default or

defaults and pay the costs thereof (including costs incurred by CITY in en-

forcing this provision) from the funds of any Faithful Performance Cash

Bond on deposit with CITY, or CITY may call on Bonding Agent to correct

said default or defaults or to pay the cost of such correction performed

by or at the direction of the CITY.

(b) In the event that said bond is inadequate or non-existent, CITY shall

notify beneficiary or mortgagee ten (10) days prior to exercising its right

to correct or cause to be corrected said default or defaults, and charge the

costs therefor (including costs incurred by CITY in enforcing this provision)

to the account of the LESSEE as rent which shall be due and payable on the

date that the rent is next due after presentation by CITY of a statement of

all or part of said costs.

(c) CITY may terminate this Lease with respect to the LESSEE by either

assuming liabilityf<)r any trust deed or mortgage theretofore approved by

CITY, or CITY may substitute~r said terminated LESSEE a new Lessee satis-

factory with mortgagee or with beneficiary.

Should said default or defaults be of a non-curable type or nature, such

as being impossible to, not practical to, or not feasible to cure, then the mort-

gagee or beneficiary shall have the absolute right to substitute itself to the

estate of the LESSEE hereunder and to commence performance of this Lease a~d

this Lease shall not terminate if such mortgagee or beneficiary shall give notice

in writing of its election to so substitute itself and commence performance with-

in the period set out in Article XXVIII after service upon it of said written

notice of default by the CITY. In the event of the election by the mortgagee or

beneficiary to substitute itself to LESSEE'S estate hereunder, the CITY expressly

consents to said substitution and authorizes said mortgagee or beneficiary to

perform under this Lease with all the rights and privileges and duties of the

original LESSEE hereunder, subject to' cure of the default or defaults by mort-

gagee or beneficiary as set out in Article XXVIII, and LESSEE expressly assigns
/'all its interest in and to its leasehold estate in that event. /Aforementioned

assignment extends to entire leasehold estate(indicated in "Exhibit B" or parCell)
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ARTICLE XVII

HOLDING OVER

Any holding-over after the expiration of the Term for any cause shall be con-

strued to be a tenancy from month to month, at any rental selected by CITY which

has been in effect during the Term, and shall otherwise be on the terms and condi-

tions herein specified so far as applicable. Such holding-over shall include any

time employed by LESSEE in removing fixtures and improvements as hereinbefore
provided.

ARTICLE XVIII

HOLD HARMLESS

CITY, its agents, officers and employees, shall not be, nor be held liable,

for any claims, liabilities , penalties, fines, or for any damage to the goods,

properties or effects of LESSEE or any of the LESSEE'S representatives, agents,

employees, guests, licensees, invitees, patrons or clientele or of any other

persons whatsoever, nor for personal injuries to, or deaths of them, or any of

them, whether caused by or resulting from any acts or omission of LESSEE in or
about the leased premises, or any act or omission of any person or from any de-

fect in any part of the Leased Premises or from any other cause or reason whatso-

ever. LESSEE further agrees to indemnify and save free and harmless CITY and its

authorized agents, officers, and employees against any of the foregoing liabrlities~--'--

and any costs and expenses incurred by CITY on account of any claim or claims

therefor. Provided, however, that this Hold Harmless Clause between LESSEE and

CITY shall not apply to any injury, death, or damage caused by the CITY, its offi-

cers, employees, or authorized agents.

ARTICLE XIX

WASTE, DAMAGE OR DESTRUCTION OF PREMISES

LESSEE shall give prompt notice of any fire or damage that may occur from any

reason whatsoever. LESSEE shall not commit or suffer to be committed any waste or
to property. .injury ( or-any pub Li,c or private nuisance, shall keep the premises clean and clear

of refuse and obstructions and shall dispose of all garbage, trash, and rubbish in

a manner satisfactory to CITY. If the Leased Premises shall be damaged by any

cause so as to render the premises untenantable, unsightly, or unfit for the uses

or purposes for which the same a~e hereby let, and said damages are reparable

within a reasonable time in the opinion of the City Manager, LESSEE shall make or

cause to be made full repairs to said damages so as to restore the premises to the

condition which existed prior to said damages, or LESSEE shall clear and remove

from the said Leased Premises, all debris resulting from said damages, and rebuild

:pa.
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the Premises in accordance with plans and specifications previously submitted tq

City Manager and approved in writing by him in order to replace the operation in

kind and scope which existed prior to such damaget using for either purpose the

insurance proceeds as set forth in Section (d) of Article XXIII hereof marked

"Insurance." Preliminary steps with a view toward performing repairs t restora-

tion or replacement of the premises shall be commenced by LESSEE within thirty

(30) dayst and the required repairs, restoration or replacement shall be comple-

ted within a reasonable time thereafter.
with due diligence

In the event LESSEE fails to commence and/or complete /said repairs, restora-

tion or replacement within the time specified herein, then CITY shall have the

option to do any of the following:

(a) CITY may terminate this Agreement by the giving of notice of such

termination in writing to the mortgagee or trust deed beneficiary holding

the proceeds of insurance as set forth in Section (d) of Article XXIII

hereof entitled "Insurance," and upon receipt thereof, said mortgagee or

trust deed beneficiary holding said insurance proceeds shall carry out the
provisions of Part 2 of Clause (d) thereof.

(b) CITY may make or cause to be made sai:d repairs, restoration or

replacement of improvements, or to restore the Premises to a clean and

neat condition and charge the costs therefor (including costs incurred by

CITY in'enforcing this provision) to the account of the LESSEE, and

LESSEE authorizes CITY to use the insurance proceeds 'for said repairst
restoration or,replacement of improvements, or to restore the Premises to

a clean and neat condition, in accordance with Article XXIII hereof en-

titled "Insurance" and held in trust by a mortgagee or trust deed bene-

ficiary, and LESSEE hereby waives any right of said insurance proceeds.

In the event CITY selects said Option (b), CITY may have the additional

options of either (i) continuing this Lease in full force and effect; or (ii)

terminating this Agreement with respect to the LESSEE by either assuming

liability for any trust deed or mortgage theretofore approved by CITY, or CITY

may ,substitute for said terminated LESSEE a new LESSEE satisfactory with

mortgagee or beneficiary.

14.
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ARTICLEXX

~INERSHIP OF IMPROVEMENTS

All improvements of a permanent nature excepting trade fixtures instal led by

LESSEE in eccordence with the pr-cvi st ons hereof shall become the property of the

CITY at CITY's option, upon expiration or sooner termination of this Agreement.

Trade fixtures insta II cd by LESSEE she II be and remain the property of LESSEE.

LESSEE shall have the right to remove said trade fixtures within a reasonable time

after the termination of this Agreement at LESSEE's own expense, provided that any

damage tn the remaining improvement shal I be repaired and the Premises left in

good order and condition. In the event LESSEE does not sn remove said trade fix-

tures, CITY may remove, or sell, or de srrov the same at the expense of LESSEE, and

LESSEE shall pay to CITY the reasonable cost "f any such r emoval , sale or destruc-

t i on together with the reasonable co sf d repair "f damages to CITY's pr'oper ty re-

sulting from such removal, sale or destruction. At the "ption d the CITY, any

property, real 0r personal, n"t reverting to CITY, n"t so rem"ved by LESSEE may be

deemed abandnned, and may be rem"ved.

ARTICLEXXI

IMPROVEMENTS,REPAIRS, ALTERATIONS

LESSEE she II nor make any major exterior alterations "r changes in the Leased

.Pr-enri se s or any building situated there"n, or cause to be made, built or installed

thereupon any improvement ("t~er than improvement, alteration or change t" the in-

ter10r "f a building, the exteri ...r design of which has heretdore been approved in

writing by the City Manager of CITY), except in eccordenco with plans and specifi-

cati oris pr'evi ous ly submit ted to the Ci ty Manager "f said CITY and approved, in

writing, by him. LESSEE shall submit to the CITY a realistic estimate of the cost

"f any improvements to be installed by the LESSEE upon the Leased Premises prior

to the commencement of construction, This estimate shall be SUbject to verifica-

t i on by the CITY upon c ...mple t ion of impn'vements. Such cos t s when appr-oved by
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Ci ty Manager (If CITY sha I I becomo t he "Approved Constr-ucr ion Cosr s" of -any im-

provemenr s placed on the Leased Premises by the LESSEEand shall become the basis

fnr cnmpensation to the LESSEEin the event "f terminati0n "f this Agreement under

Paragraph here"f entitled "Cancel lati"n."

LESSEEagrees to take gnnd care ,.,f the Leased Premises, fi~tures and appur- _

tenances, and nf all e l ter et t ons, edd'i r i ons and improvements t" any rJf them end

make al I repairs in and about the same that may be necessary t" preserve them in

gond nrder and cond'i ti on (which repairs shall be equal to the nriginal work in

respect t,., quality), and prrmp t tv pay the expense "f such repairs.

CITY shal l not be required tl' make any 'improvement s, repairs nr a Iterati0ns

nr-t herein specifica I'y required. LESSEEhereby waives a II right t" make repairs

,at the expense nf CITY as pr ovt ded in Sectinn 1942 "f the Civi I Cnde r-f the State

of Calif(lrnia and al I rights prnvided by S,ctlon 1941 nf said ClVl I Code.
'$<::12. C.c~Hl\\ ,~~:or ~~A~e-IJP) (rf1HJ[J>~ ~GI!Q ~OGcJD

a ARTICLE-XXII

SIGNS

CITY and LESSEEshal I agree up"n the type, size, and design "f a sign nr

signs t(') be installed nn the Leased Premises in accnrdance with the established

sign p01icy f "r Missi on Bay Park.

ARTICLEXXIII

INSL'RANCE

Upnn taking physical posse sst on "'f the Leased Premises LESSEEagrees to take

"ut and maintain public liabi lity insurance with an insunmce carrier satisfac-

t('lry to CITY to prntect against loss frf'm liability imp"sed by law fC'r damages on

account ('\f bndily injury, including death resulting therefrom, suffered or alleged

tn be suffered by any per son "r per-sons what soever resulting directly or indirect-

Iy frrm any act (lr activities nf LESSEEnr any person acting f"'r LESSEEor under

LESSEE's control or direction and also to protect against '('Iss frnm liability im-

p"sed by law fnr damages to any property of any person caused directly "'r indi-

rectly by acts or activities "f LESSEEor any person acting for LESSEEor under

LESSEE's control nr directi"'n. Such pub li c liabi Itty and property damage insur-

ance shall be maintained in full f or'ce and effect during the entire term (If this

Lease.Upon taking physicRI po~se&.Siop of the Leased.Premises,LESSEE shall maintain the

minimum am"unt of not less than Two Hundred Thousand Dol Jars ($200,000.00), for

"ne per son injured in one accident and n"t less than (lne Millinn Dollars

16.
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($/,000,000.00) f~r more than ~ne person injured in one accident, and in the

amount ~f not less than Fifty Th"usand Dollars ($50,000.00) with respect t~ any

pr('\perty damage ef ore sa'i d , If tro opcr-at i on under this rlgreement results in an

increased nr decreased risk in the opint on nf the Ci ty ManBger, then the minimum

limits hereinab('\ve designated sha! I be changed eccordi nq lv, If LESSEE doe s n('\t

keep such insurance in ful I force and effect, CITY may take 0Ut the necessary in-

surance and pay t he premium, and the repaymo nt t here"f sha I I be deemed to be a

P crt ("If the rental and paid as such Gn the next day up,.,n which rent be comes due.

Pr0visi("lns 0f this paragraph as t" maintenance ,.,f insurance shall n('\t be constr-ued

as limiting in any way the extent to which LESSEE may be held re spcnst b le f("lr the

payment ("If damages h:> per-sons or pr ope r t y resulting frr'm its activities or the ec -

tivi ties of any person ('\r persnns f0r which it is ('\trorwise responsible.

During r be term d this Lease the LESSEE agrees t('\ defend in the name 0f and
" ,

('\n behalf ("If tro CITY all claims "r suits f0r damages and all fixed C0stS and in-

terest on all such legal pr oceedt nqs and pay a',' sums which the CITY may OOC0me

liable t" pay as damages impl"sed upon CITY by law arising out ,.,f accidental bodi Iy

injury "r death suffered "r alleged tn have been suffered by any person while with-

in ('\r upon tro Premises described in this Lease, and to pay all sums which the

CITY may become liable tf' pay 'as damages impnsed upon CITY by law resulting frl"lm

accidental injury tn or do sf r uc t t on r.f property n("lt ('\wned, leased, occupied, nr

used by, or in the care, custndy ("If, "r c0ntrol of the LESSEE nr of the CITY ~r of

any emp loyee of He LESSEE "r of the CITY SUbject t" the fn/l"wing conditions:

(a) This Agreement shall n"t apply to any injury "r death caused by any

empl0yee of the CITY;

(b) The CITY shal I n"t v"luntarily assume any liability or incur any ex-

penses or settle any claim with"ut the written consent ('\f tro LESSEE;

(c) The LESSEE shal I deliver t("l the Citi lhn:-,gor

p"olidY" ("If bl"di Iy injury and pr"perty damage liam Itty insurance is-

"f the CITY a '

sued by a company licensed t" transact such business in tho State "f

California, indicating that the LESSEE has in that ct"lmpany bodily in-

jury and proporty dftmage liability insurance as required in Paragraph

XXIII, and that the p("llicy has been end0rsed or d("les "therwise cnver

the contractual liabi Ii ty imp"sed by this Agreement and that the in-

suranc e company sha 1I nrtif y the City lfanllgar, . if sai d pC'Iicy be

'7.



prior to the termination date specified in the policy without

terminated or limited in any manner prior to the termination date

specified in the certificate.

(d) LESSEE also agrees upon commencement of construction on the Leased

Premises to take out and maintain during the entire remaining term

of this Agreement, fire and extended coverage insurance on all prop-

erty of an insurable nature belonging to LESSEE located upon the

Leased Premises. Said insurance shall be written by an insurance

carrier satisfactory with CITY and in an amount sufficient to cover

at least 80% of the replacement cost of said property. LESSEE shall

require that a policy : of such insurance be filed with CITY and

that said insurance shall not be terminated or limited in any manner

/
prior written notice to CITY. LESSEE shall pay the premium for such

insurance and shall require that any such insurance proceeds result-

ing from a loss under said policy are payable jointly to CITY and

LESSEE in order that said proceeds will be reinvested in rebuilding

or repairing the damaged property, or said proceeds may be disposed

of as specified in ARTICLE XIX of this Agreement, provided, however,

that within the period during which there is in existence a mortgage

or deed of trust upon the leasehold given by LESSEE with the prior

consent of the CITY securing a construction or other loan provided

for in Section XXVIII "Lease Encumbrance" herein, then and for that

period all policies of fire insurance shall be made payable jointly to

the mortgagee or beneficiary and the named insured and surrendered to

the said mortgagee or beneficiary, and any proceeds collected there-

from shall be held by said mortgagee or beneficiary for the following

purposes: (1) As a trust fund to pay for the reconstruction, repair

or replacement of the damaged or destroyed improvements in kind and

scope in progress payments as the work is performed, with any excess

remaining after completion of said work to be retained by said mortgagee

or beneficiary and applied in reduction of the debt secured by such

mortgage or deed of trust and with cny excess remaining after full

payment of said debt to be paid over to LESSEE; or (2) In the event that

this Lease is terminated with consent of both CITY and mortgagee or bene-

ficiary in lieu of restoration of premises, and said improvements are not

reconstructed, repaired or replacc.d, the insurance proceeds shall be re-

18,
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tained by said mortgagee or beneficiary to the extent fUlly to discharge

the debt secured by said mortgage or deed of trust and said mortgagee or

beneficiary shall hold the balance thereof without liability, to restore

premises to a neat and clean condition and then for CITY and LESSEE as

their interest may appear.

CITY reserves the right to increase the percentage of coverage when, in

the opinion of the CITY, the value of the improvements covered is in-

creased, subject to the availability of such insurance at the increased

limits.

A part of the consideration for the granting of this Lease is the .p'.ersonal

qualifications and abilities of George D. Millay, Milton C. Shedd~d M. ,De

Motte, Kenneth Norris, Chadwick and Buchanan, 'Moffatt & N>~'Willard Bell and

William N. MacFarland. Ther~fore the co;poratioD#~herein as LESSE~ shall

Shedd, David M. Deremain owned and controlled by George

Motte, Kenneth Norris, Chadwick &~ anan, Moffatt & Nichol, Willard Bell and

William N. MacFarlan~;_:~~ the extent of 51% of the issued stock of said
corporation, and they~~~, as co-executives, actively administer and supervise

the business enter se operated on the Leuscd Premises; provided, however, that

in the event t at any of the above-named parties shall become incapacitated, then

shall cant .inuc in such active udministration and supervision. In the

eorge D. Millay, Milton C. Shedd, David M. DeMotte, Kenneth Norris, Chad-
"'& Buchanan, Moffatt & Nichol, Hillard Bell

l8a.
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and William N. MacFarland are all incapacitated. then the stnckhnlders shall se-

lect a manager acceptable tn CITY to so administer and supervise the said oper-a-

ti.nns. The corp0ratirn herein named shall be limited tn the nperatirn nf the de-

mised premises under the terms "f this Agreement. Sale nr transfer of stock in,

"'r divestment rof any interest in said cf'rporatinn by fhe ebove -riemed por sone in

excess nf said 51% shall be cnnsidered an assignment "'f interest and shall be

treated in accordance with He pr ovi st ons rof ARTICLEX f'f this Agreement; pr-ovi ded ,

howover , that the stock nf any strckhnlder may be assigned tro his spouse or direct

lineal heirs upon nnti.ficatil"'n in writing to the CITY.

ARTICLEXXV

STANDARD(F EMPLOYEES

The LESSEE and its emp I<'yees wi. II at all times conduct themse Ives and the

,,,perati"'ns on the Leased Premises in a creditable manner. In the event the LESSEE

emplnys any per sons in the exercise and use d the rights, licenses and privileges

herein granted whf' do nof conduct themse Ives in a credi table manner in the npini"Cl

of the City Manager d CITY, LESSEE agrees t" dismiss such pcr son s fr0m his emp10Y

within ten (10) days (,f receiving written n('tice frf'm the CITY that such per-sons

are nrot satisfactnry tn the City Manager.

ARTICLEXXVI

DAMAGEDEOUIPMENT

LESSEE agrees tn selvage within 24 hr-ur s, any d LESSEE's equipment within

Missi"n Bay declared by CITY t,., be a menace to navigatinn "r a nuisance and to

salvage nr cause tn be salvaged any sunken vessel nr equipment up"n the Leased

Premises irrespective nf nwnership. CITY may require that any boe t s n"t kept in

a clean and nrderly condt t ion be removed from the Leased Premises.

ARTICLEXXVII

TAXES

As further cnnsideratinn f"r He execution of this Agreement LESSEE shall

pay and discharge before delinquency all taxes and assessments which may be

levied duril~ =id tQrm upr'n the dcmirod promises.

19.
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ARTICLE XXVIII

LEASE ENCUMBRANCE

The CITY does hereby consent and agree that the LESSEE may encumber this

Lease, leasehold estate and the improvements thereon by deed of trust, mortgage,

chattel mortgage or other security type instrument to assure the payment of a

promisso~J note or notes of the LESSEE in accordance with ~he financial plan

.approved in writing by City Manage~ upon the express condition that the net

proceeds of such loan or loans received

to the purpose of developing the Leased

by the LESSEE be devoted exclusively
~-:t. c"..,l!:j f ciJ..~..,,,..~..h_J,.(}'ck..e~.

Premises~nd for the primary purpose of
constructing the facilities in accordance with the said Master Plan for the

Leased Premises; however, a reasonable portion of the loan oroceeds may be

disbursed for, or applied to payment of incidental costs of such construction,

including but not limited to, anyone or more or all of the following: Off-site

improvements for service of the Leased Premises; on-site improvements; escrow

charges;. premiums for hazard insurance or other insurance or bonds required by

CITY; title insurance premiums and reasonable loan costs, such as discounts,

interest and commissions; also architectural, engineering, and attorney's fees

or such other normal expense~ Any subsequent. encumbrances on the real property

must first be approved in writing by City Manager.

In the event it is desired. to assign the beneficial interest of any deed of

trust, mortgage or other type security instrument, such assignment must first be

approved by CITY. Any assignee of a beneficial interest shall have the same rights

under this Lease as the assignor. CITY agrees not to unreasonably withhold

consent to assignments of the beneficial interest. The CITY further consents

and agrees that in the event said deed of trust, mortgage or other security type

instrument should at any time be in default and be foreclosed, the CITY will

accept the mortgagee or beneficiary ther.eof previously approved by it as its new

tenant under this lease with all the rights and privileges of the original LESSEE,

and that in the event that said mortgagee or beneficiary desires to assign this

Lease to its nominee, and said nominee is a reputable, qualified and finan~ially

responsible operator in the opinion of the CITY, the CITY hereby agrees that upon

the filing of an application for the consent to such assignment, the CITY will

give its consent thereto, and agrees not to unreasonably withhold such consent.

Anything in this Lease to the contrary notwithstanding, CITY shall not

exercise any remedy available to it for default hereof by LESSEE, un~ess and

until CITY, as a condition precedent to such exercise, shall have given notice

19a.
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to said beneficiary or mortgagee, by registered or certified m?il, postage prepaid,

addressed as said beneficiary or mortgagee shall from time to time instruct

CITY (or, in the absence of such instruction, addressed as shown on said deed of

trust or mortgage), which notice shall specify the nature and extent of said

claimed default. Thereafter, said beneficiary or mortgagee shall have the

right and power to cure said default in the manner hereinafter provided and

thereby cause this Lease to remain in full force and effect.

a. If Raid default be in the payment of rental, taxes, insurance pre-

miums, amount claimed under mechanic's lien on the Leased Premises or

any other sum of money required to be paid by LESSEE, said beneficiary

or mortgagee may pay the same to CITY ° or other proper payee wi thin

60 days after the mailing aforesaid; if so paid, said default shall be

cured and this lease shall remain in full force and effect. If, after

any such payment to CITY, LESSEE pays the same to CITY, or in the event

CITY waives default, CITY shall promptly refund said payment to said

beneficiary or mortgagee.

b. If said default be other than specified in subparagraph (a) above,

CITY shall not exercise any such remedy if:

(1) Within 60 days after themailingaforesaid.said beneficiary or
,

mortgagee commences foreclosure (by judicial action or trustee's

sale) of its mortgage or deed of trust; and

(2) Such foreclosure be prosecuted with reasonable diligence; and

(3) Prior thereto, said beneficiary or mortgagee shall first have ob-

tained, in writing, the approval of CITY of all prospective pur-

chasers participating at said foreclosure sale other than beneficiary

or mortgagee as to their reputation, qualif~cations, and financial

responsibility, which approval CITY agrees not unreasonably to

withhold; and

(4) Within a reasonable time after foreclosure sale, the purchaser

thereat cures such default, if said default is curable from both a

feasible and practical standpoint, or if said default is not curable
Ifrom a feasible and practical standpoint, or if default is impossible

to cure, said default shall be incontrovertibly deemed cured upon

such foreclosure sale.
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"RTICLE XXIX

lJrILITIES

CITY agrees to prnvide the following utilities services, water, sewer, power

and communications service and road to the property line of the Leased Premises

to be occupied by the LESSEEand in such a manner as to enable the LESSEEto con-

nect with and utilize said services. "ny special or unusual utility services will

be provided by LESSEE. LESSEEshe I I order, obtai n and pay fnr a If uti litie sand

service and installation charges in connecti,.," therewith. "'I water, sewer, p,.,wer

and c"'mmunication lines installed by the LESSEEshall be installed underground at

LESSEE's expense eccor-dl nq to specifications f"lf said CITY. CITY shall have the

right tt:, connect to water, sewer, telephone, gas or other utility lines as are now

"r hereafter installed upon the Leased Premises, and shall have the right of ec>

cess t,.. make and maintain such c"'nnecti,..ns. CITY agrees to pay tho cost inciden-

tal tf"l such connections and tf"l provide such separate metering devices as may be

necessary in f"lrder that CITY may pay frr the services used by it. LESSEEsha' J

install and maintain fire hydrants on the Leased Premises as recommended and ap-

proved by CITY, it being understond and agreed that CITY shall perform f~ tho

Leased Premises usual fire and po lt co protection.

CITY agrees that it shall construct and maintain at its e~pen~ any bridge

20.



ARTICLEXX.XI

..~
, , t.: #' •,,,

necessary ft'r public passage "ver the channe I permitted tn be constructed in er-n>

nectit'n With LESSEE's hydrt'ft'il watercraft facilities.

!,RTICLEXXX

SCHEDULE('f= Q=>ERATICNS-sd AM~;J~ AD l) S CL4 ~:ti
LESSEEagrees to oper-ate the Leased Premises and essoct ated faci Ii ties con -

tinut'usly thr0ughnut the entire term ('If this Agreement after such premises are

first t'pened to the public in order tn serve the pUblic interest and in acc0rdance

with sound business practices. Clt'sing "f pnrti"ns "f tt-e Premises f0r limited

period for remode t i nq, nr alterati"ns during times t'f least interference with the

pub li c t s use t'f the Premises wi II be granted by the CITY upt'n request in writing

with reasonable notice by the LESSEE. All facilities upon the leascd Premises

shall be "pen tfl the public during a regular schedule t'f days and h"urs which

she I I be SUbject t" apprt'val nf the City Manager. Prt'vided, ht'wever, LESSEEmay

c lr-se the premises certain days t'f the week during tl'e nff-season upon priflr ap-

pr-ove l of City Maneger. Type and quality t'f service furnished by LESSEEmust

qualify for the cond'i fi ons and requirements t'f the "A" Card issued by Department

"f Peal th for CITY tfl opor at or s "f f0t'd-hand ling establishments.

CANCELLA1ll!i

If after the first twenty (20) year per i od t'f this Lease flr any exren st on

therenf, CITY by Res"luti"n d City Cr-unci l , determines the uses flf the demised

Premises: pr-ovrded by AR-TICLET' .. hereof are then inct'nsistent with pub H c con-

venience and nece sst ty and further that tho demised Promises she l I nt't be used f0r

said purposes during the then remaining term 0f this Lease, then CITY shall have

the right t('l terminate the Lease upon one (I) year's written nr-tice to LESSEEand

up"n payment to the LESSEEnf c"mpensatinn for the imprt'vements placed upon the

demi sed Premi se s by t t-e LESSEE. The amount 0f crmpaneat ion sha I I be t he approved

c~nstructit'n ct'st, as defined in this Agreement, depreciated as hereinafter de-

fined, and in ratin to the time ()f approval t'f constr-ucrt on costs tn the time flf

terminatifln and adjusted t'1 the PlTchasing Pr:->wer"f the D011ar as ref lected by the

U.S. Department "f C()mmerceCflnsumer Price Index t'f Comm"dity Prices, using 1947-

49 equal t" 100~ Depreciatifln shall be ct'mputed by dividing the approved cnn-. .

structi0n cnsts by the number t'f years remaining in the termt'f this Agreement af-

ter the date 0f campleti0n nf such imprnvement; prt'rated fnr any p"rtinn 0f a year.
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a mortgage or deed of trust on the leasehold given by LESSEE with the consent

~.'.
•

y .'- .
....

No compensation shall be paid by the CITY for any costs not approved in accordance

with the provisions of ARTICLE XXI of this Agreement, provided, however, that

should said cancellation occur during a period within which there is in existence

of the CITY to secure any construction loan or other loan provided for in Article

XXVIII herein, then in no event shall the amount payable by the CITY on can-

cellation of this Lease be less than the amount sufficient to fUlly discharge all

such loans approved by CITY, .and as they may have been modified or extended

with the consent in writing of the CITY. Should mortgagee or beneficiary neglect

to obtain approval of the CITY as to any modification or extension of the loan or

loans, any cancellation payment to the mortgagee or beneficiary may be reduced

by the amounts the unpaid balance of the loan or loans would have been further

reduced had the modification or extension not been granted by said mortgagee or

beneficiary.

In the event of termination of this Lease in accordance with the provision

of this Article, LESSEE shall be under no obligation whatsoever to restore the

Premises to the conditions which existed at the commencement of the Term nor to

demolish, destroy or remove any improvement or structure situated upon the Premises.

CITY shall be under no obligation to compensate LESSEE for improvements made

without CITY'S consent, which are not authorized by the provisions of this Agree-

ment nor any improvements made after the date of notice of CITY'S election to ter-

minate this Lease unless there shall have been an expressed Agreement to the con-

trary.

ARTICLE XXXII

DEVELOPI1ENT

The development of the Leased Premises shall be in accordance with a Master

Plan approved by CITY in accordance with established CITY practices which is filed
657720in the Office of the City Clerk as Document No.---------

ARTICLE XXXIII

ACCESS TO THE PREMISES

CITY agrees that it shall at its expense construct and throughout the Term

maintain a public street or roadway to the Premises as a means of ingress and

egress for the public to the Premises. Such street or roadway shall be hard-

surfaced, a minimum width of 40 feet, and construction thereof completed no later

than.the date fer the public opening ef the Marine Life Exhibit. CITY further

agrees that it shall provide suitable means of ingress and egress to the Premises

22,
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during the period of construction.of improvements on the Premises.

ARTICLE XXXIV

from and after the date of execution of this

the opinion of the CITY OF SAN DIEGO. additional Marine Park

leased premises are desirable and cannot be accommodated with-
in the area described in said Exhibit "A-I" as "Parcell." then LESSEE shall have

the right of first refusal on any or all of the adjacent twenty (20) acre parcel
designe.ted "Parcel 2" on said Exhibit "B" attached hereto.

Said right of first refusal shall give LESSEE the right either to lease or to

~
(' ." ,/'
\.... .........
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OTA'l'S OJ' CAUl'ORNIA.) o.OOUMTY or DAN DIlOO.)

on thlt; 8tb tlBJ ot lull, 1963, belcmeee. mctmt M. WILLIG.
e Rotel'l Public in and to~ r;e14'Oount, and "ta".. pereonally
appeared OEOR(m D. BILLAY.,.J?,1'Anldent l!nd D/l.VlD M. DeJlarwrn,
Deoretory of M4RIfB l'i'\RJt.~; "knownto me to be the per.ons
.oAe natae. 8re nubRorlbe4 to the within lnntl'UIlent end Qomow-
le4aed ..to 00 that tbe, .aecllted the Plam.e.

ri •.

wrme"'s my band end ottiolel .e81.Jab4.utJL I

Rotu, Nl orr ena lor ~al~
r.;anD1ego County. state of c;).lf'ornia.

llm,.EN Lt. ~\lILLIG



As a crnditinn frr tha granting rf said Lease nr rptirn tr lease, LESSEE must

obt a'i n an 0ptirn under the same terms and cond i tinns as the then existing Lease

insrfar as applicable or under such rther terms and cond i t i on s as arc mutually

agreed upnn.

first file a dove l opmenf plan and schedule r.f dcve Iopment satisfactory t o CITY and

in accrrdance with CITY standards frr the devo l opment rf Missirn Bay.

If LESSEE selects said rptirn tn lease and thereafter fails tr enter intr a

•) I

!

Ie,ase agreement in accordence t herem t h, t hen LESSEE sha f ( pay to CITY as constc -

eratirn fnr the said op t i on a rental equal t" ~)435per acre per' year frr the area
• rf land and the perind cnvered by the l"ptinn; prrrated frr any prrtil"n rf an acre

and any prrtinn rf a year.

IN WITNESSWHERECF,this Lease IIgreement is executed by the
fJf~

CITY acti ng by ~

Re 5(1 (utirnSNr. I ~ 7S~..s:S-and through r ho City Manager l"f said CITY, under and pursuant tr

/z S-i:;'R. authnrizing such execut i r-n, and the LESSEE has caused this IIgreement

tn be~executed and its cnrpnrate name and sea I tr be affixed by t he proper nffi-

cers the day and year first abl"ve written.

"

THE CITY CF SANDIEGO

BY~
AssIstant to,theCi t Y Manage r

•

I HEREBYIIPPROVETHE FCRMANDLEGIILITYnf the frregning Lease IIgreement this
U

~~ day d ~ 14 19.M

ALANM. FIRESTONE

Ci ty IIttrrney

BY~T/. ~'<.
Chief Deputy r

23.



AMENDMENT TO OPTION AGREEMENT

1t",.;.. 43(j <l"..4 1..:4-
-DOCUMENT NO._-.f 5.§O~_~ _

FIL ED M£\y_~_~J~~~ _
OFFICE OF THE CITY CLERK

SAN DIEGO, CALIFORNIA

THIS AGREEMENT, made and entered into this d23 day of._-";""'O:.....:.._4':;....-, 1963,

called

'". '

by and between THE CITY OF SAN DIEGO, a municipal corporation,

"CITY," and MARINE PARK, a California corporation, doing business as SEA \-lORLD,here-

inafter called "MARINE PARK," WITNESSETH:

WHEREAS, on August 2, 1962, THE CITY OF SAN DIEGO and MARINE PARK entered into

an Option Agreement for the leasing of certain land in Mission Bay Park, which said

Option Agreement is on file in the office of the City Clerk as Document No. 644020;

and

WHEREAS, said Option Agreement provided for the leasing of certain land in

Mission Bay Park only upon prior performance of certain acts by MARINE PARK; and

WHEREAS, said Option Agreement provided for the leasing of a certain 18.3 acre

tract of land in MISSION BAY PARK of the CITY OF SAN DIEGO, under certain conditions

as outlined in Exhibit "A" attached thereto; and

WHEREAS, MARINE PARK has been unable to comply with the schedule as set forth

in said Option for prior performance of certain acts; and

WHEREAS, CITY is willing to enter into a 30-day extension of said Option Agree-

ment in order to permit MARINE PARK to fulfill the requirements of said Option; and

WHEREAS, CITY and MARINE PARK desire to extend the date of submission of con-

struction plans and specifications for that certain portion of the initial phase of

development commonly known as Mur!'itaPearl, and

WHEREAS. MARINE PARK desires to commence construction of building foundation

prior to exercising their Option to lease in order to expedite development of the

Lease Premises, and

WHEREAS. it is the desire of both of the parties to amend certain terms and

conditions of Exhibit "A" attached to said Option Agreement in order" to increase

the area to be leased to ~IARINE PARK an additional. 81 acres of land area and .34

acres of water area. and further to satisfy the requirements of MARINE PARK'S

lending agency; NOW THEREFORE

IN CONSIDERATION OF the mutual covenants and conditions herein contained,

CITY and MARINE PARK hereby agree to amend and modify said Option Agreement to

provide as follows:

-1-



II IT IS ALSO EXPRESSLY UNDERSTOOD f~D AGREED that MARINE PARK shall submit

to CITY construction plans and specifications for the initial phase of

development, satisfactory to City wanager, showing all improvements in

the Leased Premises or within the immediate adjacent area necessary for

construction of said initial phase, and will obtain all permits and per-

missions for said construction on or before July 2, 1963. Provided, how-

ever. that plans and specifications for that portion of the initial de-

velopment more commonly known as Murata Pearl. and shown on the Master Plan

for Development and all permits and permissions for said construction granted

on or before August 2. 1963.
III IT IS ALSO EXPRESSLY UNDERSTOOD AND AGREED that City Manager of City shall

have authority to authorize MARINE PARK to enter the area to be leased to

MARINE PARK prior to the signing of said Lease Agreement attached hereto

as Exhibit "A-l" for the purpose of construction of foundations for build-

ings shown on said Master Plan of Development. The authorization as

provided hereinabove shall be effective upon issuance of proper permits by

the Building Inspection Department of The City of San Diego and MARINE PARK

has posted a bond satisfactory with CITY guaranteeing removal of said founda-

tions and restoration of the area in the event MARINE PARK fails to exercise

the said Option to lease.

IV THAT CERTAIN FORM OF LEASE AGREEMENT marked Exhibit "A-l" attached hereto and

filed in the office of the City Clerk as Document No! 6 J::':; k 7 8' shall

replace and supersede that certain form of Lease Agreement marked Exhibit "A"

and attached to said Option Agreement filed in the office of City Clerk as

Document No. 644020.

I IT IS HEREBY MUTUALLY AGREED that in consideration of the payment by

MARINE PARK of the sum of ONE THOUSAND AND EIGHTY DOLLARS AND FORTY-SEVEN

CENTS ($1,080.47), the term of said Option shall be extended an addi-

tional THIRTY (30) DAYS TO terminate on July 2, 1963.
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I HEREBY APPROVE the form and legality

Agreement this c2J1Cft day Of_...:>n~1o.::1i~1~""c"'"-------' 1963.

of the foregoing Amendment to Option

.'..

IN WITNESS WHEREOF, this Agreement is executed by the CITY, acting by and

through the City Manager of said CITY, under and pursuant to Resolution

No. __ --"1 ......2_s_-....;;1:;...;;."dl.......~"__ __ authorizing such execution, and MARINE PARK has caused

this Agreement to be executed and its corporate name and seal to be affixed by the

proper officers, the day and year first above written.

THE CITY OF SAN DIEGO

MARINE PARK,
A California Corporation

By I~ d.~~. -&tv
Byul&4/£ 01 to ilJ.4./7L ,-dfo

ALAN M. FIRESTONE, City Attorney
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, .
, by and betl(e~n THE CITY.or SANDIEGO.' a municipal c~rp6~atiori.HereiJ),aftQr c~lled. '. " " . ..' .~ ' ',' .
, "CITY." and, MARIllE PA~ CORPOAATIOI~,'aCal~forrda co",orat:i.on. he~inar1:.r 'called

" .' ."
" ,

; .
, Wlq,;}U:AS,6:nAugust 2, 1992. THECIT:Yor SAli DIEGC)and MARINEPARI< CORPORATION.~

a California ~oworati(:m, entered into 4U1 Option Agreement for'th;elea~ing of ",'
certain land in Miaeiortl,lay Park. which said Option Agreement; 1aon file1n t~e
office 9f tho City ,Clerk of said CITY'as Docuinent 110. ,6~020;an4 ,

, '. . • • >, -.". '

IiliEREAS.said. Option Agreement provided for the J,~as.tng of ~',certain EIGHTF.;EN
A~TDTHREETENTHS,(18.3)' ACREtract of land in the, MiSS10n DaY'P!1-%'Jeof THECITYOF "
SAN DIEGO. under certain 'co,nditions as outlined therein. for, the development of a
. marine life eXhibition fa¢ility. 'and " , ,

., .'

, . . - -'. .~ .
, ~IHEREAS, MARIUEP~c1esires to .cotaaenee conatmuctdon prior to:fulfilling all,

, obli,gations of Siiid Op1:i<?n. in order thatMARIlJE, PARKcan commsnce stocking and "
· training ,of the larger sea specimens at ~he earliest possible ijate, in preparation
of their open.i-ng S~Otl in, the sl?ri~ of';L994; and ", . ". ,

• I • , , ~. . :. • • .• - ..... - '" T •

, ' fIHEREAS.,r.tARIllE PARKhas fully bonded such construction and CITY,~1~1lnQt
be harmed by such early construction in the event .of failure to execute said Option,
,.to Lease., butwouldirifJ.lct'obta,1n t;ttle to a valuable'lIIsrine Btadi\UDI "NOW"
niEREFORE ..

IT IS l·i&rUALLYAGREED13ETllEENTHEPARTIESHERETOthC/.t 14ARIlm, PARKh hereby
authorized', to enter t~at portion of said' EIGHTEENANDTH~E ,TENTHS(l8.3) ACRE, ,
tract' in Miasion Day Park, described!n Option Agreement 4ated August 2~ ~962. filed'
as, Document No. 644020 in the office of the City Clerk'of THE'CITYOF SAli DIEGO,

, :and shown on MARINE PARKCORPORATIONL9catioJ;i Plan as Area A. prepared by Moffatt a:
lT1chOl., E.ngineers •. attached hereto as! Exhil>it A, for the construction of the Lagocn ,
, stadium, beach: area: and three ,(3)trainiIig tanks in Area B." ' " " , '

'. . \: - ' " • I. .: •

, IT IS' FfmTHER'1-1UTUALLYAGP.EEDtha~: the aU~horbat1on as provided herdnaDove
shall'be eff~~;ive upon iss~ance of proper permits, by the City Engineer and
BuilcUngInsp~tionDepartment of THE,CXTY'OFSANDIEGO. In the event sUd permits
•are not issueii'. within sixty" (60) <1ayff'qf the da'-te of this Agreemeilt. then s'aid
authorization::shall teI'lllinate. " "'.

, >:1',·· .

, .

~,

.: IT IS FURTHER~ruTUALiy AGREEDthat MARINE PARKfurther agree~ that t sitnul-
tanaoUlilly with theexecut10n o~ thi~ ;Agreement'~,:it will furnish and deliver t<>CITY,
a cash or' surety bond, 'ex~cuted bY,::areliaPte s~ty company authorized to do a
8\1l'ety busdnesa. in the St~te Of California, in the, sum of ONEHUNDREDTHIRTY-ONE
THOUSAlIDDOLLARS'($~3l.000.0Cir, l,lii6h said, bond shall 9nsure the fait~ful perform-
ance of all, that cOrl$truction l$h,bwn:' on pl.n~a1;tadhed hereto aridniartced '$xhibi t A. tI

. ' regardless of Whether 11ARINEPA'&.~ver exei;'¢isesthe aforementioned Option. to lease.
, It shall add~tionally 'irtuX'El'to~(the' .'benefit 6fthoSi!persons entitled to the protection
, Pa;r-t 3. TiUe 4. th~pter 2 of the Code\9f CivU> Procedure., , , ,. . .-. ' I .'I '" " \, " ,": '. " •:' ,

• ' • _.. . '.. /. .. -. . •. ! • . .. . " • " _. - .' ,.'. ,

IT IS FURTHER'MUTUJ\,LLYAGll.E~DANDUNDERSTOODthat MARIm:PARKshall hold
, CIT~ free, and harrn.tess, acceIJtiri~'fu.i.l ,~esponsibility in cpnnecti'on ,,!thany "
· liabil.ity ~esulti,ng dir~ctiy 'orlindire,c1;lY'by reasoj1 of this Agreement. HARlIn::
pARKfurther warrants t6'at/:lt has 'and ,sha1!"maititdn 'in full force and effect "

.. .. I I . ~_ ' , ~ .. .' .
duri.ng, the :term of thlS~,A eero.~tl, pub~$cl'iabUity and property, damage' insur-
· ance inamotmts not', less han :ONEijUNDRED:TijOUSARDAUD'tHREEHUNDRED.THOUSAND
,'. ANDTENTHO~SAlmD9LLf,R"($100',000.00/$309,000.:°0/$10.000 .OO), and ahallfurn,ish
, 1;0 ~ITYa ..poli~y of, i¥urance f:r;'ClJ!Ian 'l11S~aJ1Ce' coinpany autho:dzed ..to do: ' . , .,
bus.1ness in the State' of Cal1fornia'Ghow!1'l8 compl1anc:e with this ~quirem:ent.

;:" L,' .," ,',.('.'
.../1).'; . tftA. "'J'd'(J."H-O, ,-1/ ~ Do-<J. ,1.50 m'"

.j' ~ , 17' I 'I 'I ' / . .'/. , v::'.,/<' tP',',,:. : <?~:." , ' '~ ,3~~3 -·],;11
--'7 V ' "~ ' ,. / . ~ .. - ~.. '
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/
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,IT IS EXPRESSLY UNDERSTOOJ) MID 'AGREED that in 'the event'tWUNE PARK, falU'.
for' any reallon or cauae. to ~xere~8e. the, Option to lease as provided in ,JiV'" , .
ct>tion AgreemE\nt. 1:hen ,improvements .a~-roe,d,to ,De constr'!-cte'd on ,Leased Pr,m'iaes. . .
by l,1ARltlEPARK'sh~ll be completed and tpereupon !,)ecollls the property of THB'CITY
OF,SANDII:~O". w~,thout any obligat,i~n to \'colllJ?cmsate '.HARlNE PAlU<011 .ny~n', else
therefor. ' " 0 _.1,." , ' .' ',' ' ./ ". .

, 'm'~Ttm~S ~lREttOF .·.tlli~ ,.~eemen~;is executed by ~h-E CITY '9f' S~DI~GO':'" .'
, . '.' . I' . . I .. "

'llctlng by ari'dth;~~ the"CITY MANAGiR.' pursuant to Resolution, ~O'.' 1.747~6<'
~, ~nd,:r~ARIlmPARi CORP6~jl.T;Otfhas·ca~'ed:thi~; Agreement 'to be.~:~~.uted'by.its ,.'

, .' ,.... .. J~. .,- ," •• ' ••• '. .' '. • • -.... "'. .'. ' >: .." .. ," .. ,">', ", . I '.

, ... dUlY authorized .officers. and its corporate seal attac~ed.'the day and year.:, ... ~.,...- . .' '. ':~':. . ''I » ',';: ,'" • , ~".- "

. , ..',' I~:' .
fit'sther-einabove wri'tten. ,. J,
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By.. ..,.....,.........__ -_-_ ..,_ .......... __ --

i, ,. '" .
; .

I HEREBY..APPROVE the foI'ljl and legati ty of the forE!going Agreement~his

5" '?\ d~; 'Of . i , .... JV'[ ~'r'.: 19Ga'~ '
" .

. '. ~
", ., .

'. ,~~'

..~..' "..... '
, , ,'"

~' , .
,-';,..

,.'. . ALAN M. FIR$:STONE. City Attorney .' '.' ,
" ," " , ~", .

Bykk;tS :Z(&~'~'. ' .
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.' 11, t!3 f~~~f~e tXUMENT No.__.644020
OnION AGREEMENT fUED AU G 1 5 1962

THIS OPTIONAGREEMENT~made this 2nd day of AUgu~:' l~iiicCOI-E'FG--OTHCAE--ClTY-ClERK---
• ~ .~~ , lIFORNIA

and between THECITY OF SAN0000, a municipal corporation, hereinafter called

"CITY," and MARINEPARK,a California corporation, hereinafter called "MARINE

PARK.

Y!!!~~L~§.~!!!l. .
WHEREAS,On September 21, 1961, The City of San Diego and Marine Park

entered 'into an Option Agreement. for the leasing of certain land in Mission Bay

Park, which said Option Agreement is on file in the office of the City Clerk of

said City as Document No. 629944 as amended' by Agreement filed on May 18, 1962

as Document No. 639087 and,

WHEREASsaid Option Agreement provided for the leasing of a certain 15

acre tract of land in the Mission Bay Park of the City of San Diego under cer-

tain conditions, as outlined therein, and

WHEREASMarine Park has been unable to comply with the schedule for com-

mencement of construction due to soil conditions beyond their control, and

WHEREAS,The City of San Diego now desires to correct the aforesaid soil

conditions; and

WHEREAS,'it is the desire of the parties to terminate said Option Agree-

ment and to replace it with a new Option Agreement, which will permit Marine

Park to lease from City certain acreage in Mission Bay Park for the purpose of

constructing, operating, and maintaining a marine life exhibit for the general

public upon the terms and conditions as set forth in the form of lease agree-

,ment, copy of which is attached hereto and marked "Exhibit A"; and

WHEREAS,City is willing to enter into such lease agreement orily upon

prior performance of certain acts by Marine Park, and is willing for its part

to perform certain acts in connection with preparation of the construction site

within the proposed leased premises; NOW,THEREFCRE,

IT IS HEREBYMUTUALLYAGREEDthat that certain Option Agreement between the

parties hereto hi' the leasing of a portion of Mission Bay Park in the City of

San Diego, filed in the office of the City Clerk on September 21,' 1961, as

Document No. 629944, and all amendments thereto, are hereby terminated, and all

funds paid thereunder by Marine Park shall be applicable to the payments due

under this new Option Agreement.

IT IS FURTHER MUTUALLYAGREEDthat in consideration of the following:

1. The payment of ONETHOOSANDTHIRTY-ONEand 85/100 DOLLARS
.,' .

($1,031.85) per month during the nine-month option period, EIGHTTHOOSAND,

FOURHUmJREDSIXTY-SIX DOLLARSANDNINETY-EIGHTCENTS($8,466.98) of which

-1-
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is hereby acknowledged by City to have been paid by Marine Park in ad-

vance, and the remainder of which is agreed to be payable upon the exer-

cise, refusal or expiration of the option herein granted;

2. The submission to the City Manager within two (2) months of the

date of execution of this Option Agreement, of a complete Master Plan

satisfactory to the City Manager, for the construction, operation and

maintenance, of a marine life exhibit, as generally set forth in that

document entitled, "Oceanarium Proposal, Mission Bay, San Diego, Cali-

fornia," dated March 10, 1961;

Said master plan will consist of a plot plan together with an

architect's or artist's sketch showing in color all of the improvements

to be constructed on the entire leased premises as are now contemplated.

Said plot plan and sketch will show the location, architectura~ __~heme,

schedule of construction, and general exterior design and uses for all
- ... "'"'" .. ~ .":

such improvement~, (iii~lUding .~igns, buildings, docks, parking areas,

landscaped areas, and appurtenant structures. Said master plan and plot /

plan will be drawn on standard City of San Diego Engineering D-sheets;
- -~-- --_.~_---._-

3. The submission to the City Managerwithin two (2) months of the

date of execution of the Option Agreement a financial statement satis-

factory to City Manager, setting forth its projected method of financing

the proposed development on the leased premises, and showing the equity

/ capital to be invested and its source, borrowed capital and its source.

Lessee will show the amount of investment in improvements and furnish-

ings, schedule of such expenditures, and the amount of capital avail-

able for operating upon commencementof operations upon the leased prem-

Lses , The amount of such capital shall be no less than ONEMILLION,

SEVENHUNDf,mDTHOUSANDand NO/1OODOLLARS($1,700,000.00);

4. The submission to the City Managerwithin six (6) months of the

date of execution of the Option Agreement, of construction plans and

specifications for the initial phase of dsveLopment, satisfactory to City·

Manager, showing all improvements in the leased premises or within the

immediate adjacent area necessary for the construction of said initial

phase and will obtain all permits and permissions for said construction. !

Said plans will be designed in accordance with City standards for the

development of Mission Bay and will inclUde design for utilities, roads,

grading, buildings and struc tures, landscaping, signs, materials of con-

struction and color scheme and such other items as are necessary to com-
/

plete construction of said initial phase~

-2-
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5. The submission to the City Manager of City within six (6) months
of the date of execution of this Option Agreement, of evidence, satis-
factory to the City Manager of ability to finance the cost of construc-
tion of said marine life' exhibition facility as proposed in said Master
Plan,

Marine Park shall have the exclusive and irrevocable option for a period of nine
(9) months from the date of execution hereof, to lease from City upon the terms
and conditions set forth in the form of lease agreement, copy of which is attached
hereto and marked ''Exhibit A", those premises described in said form of lease
agreement.

(Said Premises are described in the Plot Plan which is attached hereto
marked Exhibit "B".)

IT IS EXPRESSLY UNDERSTOOD AND AGREED that in the event Marine Park fails
for any reason or cause to exercise the option to lease heretofore set forth,
then the option lease shall not be enforceable and all sums herein required to
be paid to City shall be in full compensation for the granting to Marine Park
the exclusive and irrevocable right of dealing with CITY for a period of nine

(9) months from the date of execution of this Agreement, in connection with the
development of a marine life exhibition facility in Mission Bay Park; PROVIDED,
HOWEVER, that by mutual agreement between the City Manager of CITY and Marine
Park, the period within which the option can be exercised may be extended for
an additional one (1) month on the payment by Marine Park of the sum of ONE
THOUSAND THIRTY-ONE DOLLARS and EIGHTY-FIVE CENTS ($1031.85) per month, or any
portion thereof,

IT IS ALSO EXFRESSLY UNDERSTCOD AND AGREED that in the event Marine Park
exercises the option and the CITY executes that certain Lease Agreement, form of
which is attached hereto as "EXHIBIT A," the total consideration paid for this
option as hereinbefore stated shall be applicable to the rent payable during
the construction period provided for in ARTICLE IV, Paragraph A of said Lease
Agreement.

~3-
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IT IS ALSO EXPRESSLY UNDERSTOOD AND AGREED THAT City will either prior
to or simultaneously with the authorization of this agreement, authorize a con-
tract (a copy of which has been furnished Marine Park for review) for the re-
moval of certain soils Ynthin the leased premises. City will prosecute said
contract to completion within three (3) months of the date of execution of this
agreement. In the event the failure of the City to complete said soil removal
within said three (3) months ,causes Marine Park to delay the commencement of
its construction program, then ]~rine Park shall be entitled to do either of
the following: (a) it may terminate this agreement without penalty and shall
be entitled to refund of any money paid to City as consideration for the
granting of the options by City; or (b) it may extend the period of the option
for a term equal to that period by which said soil removal and replacement
delays said construction.

IT IS AISO EXPRESSLY UNDERSTOOD AND AGREED that this option may be exer-
cised by Marine Park at any time prior to the expiration of nine (9) months from
the date of execution of this Agreement by the CITY, whi,ch date is acknowledged
to be that set forth in the first full paragraph hereof, and upon Marine Park's
first having performed to the satisfaction of the City Manager all those acts
set out above which form the consideration for the granting of this option by
CITY. Marine Park shall exercise this option by giving the CITY written notice
of its election to do so accompanied by written Leases of the Premises in the
form of EXHIBIT IIA" executed by Marine Park in triplicate. The date of such
Lease, as provided in the preamble set forth on Page 1 thereof and the commence-

---ment of the Term as provided in Article II, shall be the date of execution of the
.... --_._-- -

Lease by the CITY. The CITY's failure to execute the Lease prior to the expira-=,
tion of the Term of this option shall not affect the validity of nor invalidate
the .Lease nor nullify Marine Park's timely notice of its election to exercise
this option.

IT IS FURTHER UNDERSTOOD AND AGREED as follows:
1. The number of square feet to be inserted in ARTICLE IV at sub-

paragraph B, 2 and the amount of the Minimum Annual Rent to be inserted in
ARTICLE IV at subparagraphs B, 2, (a); B, 2, (b); and B, 2 (c) shall be
computed on the basis of the description of the Premises as set forth on
the Plot Plan attached hereto and marked EXHIBIT "B" and such figures
Shall be inserted in the Lease of the Premises.

-4-
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2. The information to be inserted in ARTICLEXXXII of the

attached form of Lease shall be as determined from the records of the

CITY OF SANDIEGOand likewise inserted in the Lease.

IN WITNESSWHEREOF,this Agreement is executed by the CITY, acting by and

through the City Manager of said CITY, under and pursuant to Resolution

No. /11-10 , authorizing such execution, and MARINEPARKhas caused

this Agreement to be executed and its corporate name and seal to be affixed by

the proper officers this __Cf~ day of ~~ , 1962.

THE CITY OF SAN DIEGO

BytJ~
ay:> if. City Manager

MARINEPARK~INC., a California
corporation,

By 4,f[.nt hJt"ff
tJCuwLum. ~ ~

~e)-a...r'l
I HEREBYAPPROVETHEFORMJ\ND THELEGf.LITYof the foregoing Agreement this

~tfv , 1962.

ALANM. FIRESTONE,City Attorney

'By~~-f ~
. Deputy

-5-
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LEA S E A G R E E MEN T

THIS LEASE AGREEMENT. executed in duplicate this d.ay of •

19 • at SAN DIEGO. CALIFORNIA. by and between THE CITY OF SAN DIEGO. a municipal

corporation. in the County of San Diego, State of California, hereinafter referred

to as the "CITY." and MARINE PARK, a California corporation, whose address is:

6691 Paramount Boulevard, Long Beach 9, California, hereinafter referred to as

"LESSEE,"
WIT N E SSE T H

ARTICLE I

DEMISE

THE CITY hereby leases to LESSEE and LESSEE hereby leases and hires from CITY

that parcel of real property. together with appurtenances thereto. situated in

the COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, which is designated as Parcell on
& revised 5-20-63

City of San Diego Engineering Drawing No. 10768 D, dated 8-3-62, / and more

particularly described as follows:

That portion of the tidelands and submerged or filled landS of Mission
Bay (formerly False Bay), and a portion of the ?ueblo Lands of San Diego
according to Map thereof made by James Pascoe in 1870, a copy of which
said Map was filed in the Office of the County Recorder of San Diego
County, November 14, 1921, and is known as Miscellaneous Map No. 36, all
being in the City of San Diego, County of San Diego, State of California,
and described as a whole as follows: .

Commencing at the Southeast corner of Lot 24 in Block 10 of Resubdivision
of Blocks 7. 8 and 10 and a portion of Block 9 and Lot "A." Inspiration
Heights, according to Map thereof No. 1700, filed in the office of the
County Recorder of San Diego County, December 27; 1917; thence along the
Southerly line of said Lot 24, South 89°55'56" West, (Record North 89°59'
West) 25.00 feet to a point of tangent curve in the boundary of said Lot
24; thence South 00°04'04" East, 2.00 feet to an intersection with a line
which is parallel with and 2.00 feet Southerly at right angles to the
Southerly line of said Block 10; thence along said parallel line North
89°55'56" East, 249.70 feet; thence North 05°30'02" West 104.06 feet to
the United States Coast and Geodetic Survey TriangUlation Station "Old
Town" (The Lambert Gr-id Co-Ordinates, California Zone 6, for said Station
"Old Town" are X -: 1,712,415.17 and Y - 213,819.22) and said Triangulation
Station is located at Latitude 32° 45'02" North and Longitude 117° 11'07.200"

EXHIBIT "A-l"

i.



The above described parcel contains 2.20 acres of water ~nd 19.11
acres of land.

. '

.'

West, being also the point of origin for the San Diego City Engineer's
Mission Bay Park Co-Ordinate System; thence North 5,133.00 and West
13,500.00 feet to the TRUE POINT OF BEGINNING, the Mission Bay Park Co-
Ordinates of said true point of beginning being North 5,133.00 feet and
West 13,500.00 feet; thence due South 60.91 feet to Mission Bay Park Co-
Ordinates North 5,072.09 feet and West 13,500.00 feet, being a point on
a 630.00 foot radius curve concave Southwesterly, a radial line from
said point bearing South 20°45' 44" West; thence Southeas terly along the
arc of said curve through a central angle of 21°33' 53" a distance of
235.28 feet to Mission Bay Park Co-Ordinates North 4,950.00feet and West
13,300.47 feet; thence due East 670.76 feet to Mission Bay Park Co-
Ordinates North 4,950.00 and West 12,629.71 feet; thence due North
726.78 feet to Mission Bay Park Co-Ordinates North 5,676.78 feet and West
12,629.71 feet; thence North 71°35'40" West 284.86 feet to Mission Bay
Park Co-Ordinates North 5766.72 feet and West 12900.00 feet; thence due
North 530.25 feet to Mission Bay Park Co-Ordinates North 6296.97 feet'and
West 12900.00 feet to the beginning of a 1,342.65 foot radius curve
concave Southeasterly, a radial line from said point bearing North
10013'4V' West; thence Southwesterly along the arc of said curve through
a central angle of 26°55'51" a distance of 631.09 feet to Mission Bay
Park Co-Ordinates North 6,045.17 feet and West 13,472.18 feet, being
the beginning of a reverse 655.44 foot radius curve concave Northwesterly;
thence Southwesterly along the arc of said curve through a central angle
of 3°02' 40" a distance of 34.89 feet to Mission Bay Park Co-Ordinates
North 6,024.09 feet and West 13,500.00 feet; thence due South 891.09
feet to the true point of beginning.

EXCEPTING therefrom all rights, title or interest in any and all gas, oil,
minerals upon or beneath ~aid leased premises.

NOTE: The parcel of land described above is delineated on City of San
Diego Engineering Department Drawing No. 10768 D dated 8-3-62. revised 5-20-63,

lao
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R~SOLUTION.,.No.' J172iOt
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ADOPTED ON AUG'9 ,1962. ,-, .
,BE IT RESOLVED by the Council of, The City of SanDiego as follows; ".

. '.. '-

Th~t, tll:' Cl'i:,r ~,lm\P:;QI' 1Jo, nna, il.~ :l·b'h(l:::'C';;l"!f.:,\~?,\'th6:r~_~ed.'
cml G1ilyo\;(,)vcd ";;t>e;(O(lU-'~e~' ;;:<>Z' end. OJl b>'lllilli' 'or sold ;~:l~i~~'

. ,an O)ti,Olll p.erel3rr1::mt\r;.'tjh£,l?i'1no :?t:ii':,c,' a CO:(.9::lJ.'iJ'i;iOl'l,' -.'.
-,.';l~neonnectaon t'J;U;h,-;;:;w 'lenS:lnf; or a.pOl'~1t.lD(jf Mj,~o~on ~Y
Pnz·t-<;i'01' cops~ructlQn~o;:r":l'atlon and LlntntetUlnoe .,of .. e .' .
L~~lnc life o-1th:lb';'i;1:91.~ tHe C0110ra,1 pUh1;1.c, utlclet' the: ' .•.'
tamp C'nd conditionS'·Bl.,1'i; .forth. in -the .£'oZ'J:l9rvpt-lon,llBreG~.
,,:00\;' '031 £ile :til 'ial0 oi'ilc;a (}l' t~e :City 'Clo:;'!>: Wl('.cr· :OOCUt1lcri~
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ARTICLEII

TERM-
Tl-e term of this Lease sha l I be tho period nf FIFTY (50) YEARS, beginning

19_ and ending --- -.1' 8:>_0

ARTICLEIII

USE ('F nE PREMISES
I

The premises shall be used fcr He primary purpose, and Lessee shaJ I have the

right, nf constructing, operating, and maintaining thereon an ocean aquarium ex-

hibit substantially t'lf the type and nature described in the master plan which is

attached hereto and marked Exhibit C, (said aquarium is sometimes herein referred

to as the Marine Life Exhibit) and for such incidental uses as maintaining, oper>

ating, and selling rides t'ln hydrofoil-type watercraft, a gift shop or shops, a

restaurant and ct'lcktail lounge, and snack bars, Said restaurant and eeckret I

lounge, to be constructed during Phase II of the develt'lpment, shall be for the ex-
leased area

clusive use of He patrons of the, / and access to said restaurant and ct'lcktail
lease

I("lunge she J J. be f rCTllwithin the;f limit s. Lessee shal lin additi on to the

foregmng, have the right to use the said premises to operate and maintain there-

on activities which are incidental to the .ft'lregoing and such other acti:"ities as

may from time to time be deemed. desirable to serve the patrons of tho Marine Life

Exhi bit and the public and as may have first been appr-oved by the City in writing,. . .

In connection with the maintenance a~d operation and sel ling of rides on

hydrofoil-type watercraft, Lessee shall have, and City hereby grants and extends

to Lessee, the right and privilege to operate hydrofoil-type watercraft in the

public waterways of Missi(ln Bay; Lessee shall also have the right to embark and

disembark passengers at the said premises and the right t(l construct and maintain

into the said premises from the waterways fronting on the premises, a channel at

the locat Lon and of the dimensi(lns indicated on Exhibit B attached hereto.

The granting of this right and privilege in connection with use and opera-

tion of hydrofoil-type watercraft on the waters of Mission Bay may be suspended

by the City at any time When~ in the opininn of the City Manager such use

becemes detrimental (lr hazardous to the other uses of Mission Bay. In

any event, City shal I have the right upnn ten (10) daysr written no-

tice to requ~re Lessee tn su.spend the use and operation of hydrofoil-

type watercraft for limited and predetermined periods When, in the t'lpinion t'lf
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the City Manager, such use and operation would unduly interfere with the use of

Mission Bay for a major public event.

Such suspenston she I I be without liabi Ii ty to the Ci ty for damages of any

kind suffered by the Lessee as a result of such sU'SpenSton,; The rights and

privileges hereby granted shall be subject to the availability of operating area

and at approved speeds and under such other Municipal, State, and Federal rules

and regulations as are applicable to the operation of said hydrofoil-type water-

craft •

LESSEE shall use the premises only for. the purpose of conducting thereon the

business for which they are demised and shall diligently conduct such business to

produce a reasonable and substantial gross income.

ARTICLEIV.

RENT-
The rent which LESSEE hereby agrees to pay to CITY and which sha II be paid at

the Office of the Tr~a~urer of THE CITY CF S/lN DIEGO, Room 162, Civic Center, San

Diego I, California, is as follows:

A. For that portion of the Term expiring prior to commencement of operations,

Which is hereby defined as the opening.of the Marine Life Exhibit to the

public, as evidenced by sales or admissions to the genera.1 p!Jblic, the rent

shal I be the sum of1l>\~\.'6'5" per month payable monthly in advance. Provided,

however,. any portion of the sum paid as consideration for the option to lease

the Premises shal I be' applied to such rent as a lump sum advance payment of

such rent.

If operations begin wi thin the time specified in the MASTERPLAN, attached

hereto as EXHIBIT "C", then the total sum paid as rent during said construc-

tion period shall be applied and credited to the rent to become due during the

first year of operations as specified in Paragraph B ~f this ARTICLEIV. In

the event LESSEE does not. begin construction of the Marine Life Exhibit with-

in the specified time after execution of this Lease, then this Lease shal! be

automatically terminated. The City Manager, however, in his discretion. may

grant one ,O-day extension period for the commencement of construction after

which further de Iay to begin construction wi II cause the automatic termina-

tion of the Lease Agreement unless the development schedule is revised by mu-

tual consent of the parties and evidenced by an amendment to this Lease.

B. After the commencement of operations, as hereinabove defined, and continuing

thereafter for the remainder of the Term, LESSEE shall pay to CITY'a sum of

money equa I to t he tot a I of t he sums computed on the "asi s of the vari ous

,.



percentages of LESSEE's gross income as hereinafter set forth in tl'1is Sub-

paragraph (b) of ARTICLEIV, or the minimum yearly rent as hereinafter set

forth in this SUbparagraph (8) of ARTICLE IV, whichever of the two sums is

t he greater.

I. The perc~ntage rental which LESSEE ag~ees to pay CITY shall be computed

on the basis of the following percentagesl

(a) THREEPERCENT(~%)of all gross income derived ~rom the ~ispensing

of food and non-alcoholic beverages in the operation of any res-

taurant or snack bar.

(b) TWO ANDONE-HALFPERCENT(~%) of the gross income, from admission

charges.

(c) FIVE PERCENT(5%) of the gross income from operations of any cock-

tai I lounge, bar or otl'1er facility whose primary ·function is dis-

pensing alcoholic beverages or from the sale or service of any el-

coholic beverages dispensed from any faci Ii ty regardless of its

primary functio~, excepting meals or food served on the Premises

fran any such faci lity shal I be subject to the rent stated in (a)

above.

(d) SEVENPERCENT(7%) of the gross income, if any, from operation of

the parking lot or lots.

(e) SEVENPERCE.NT(7%) of tl'1e gross income, from any otl'1er sale, serv-

ice or operation on the leased Premises approved under the purposes

for which this Lease is granted; or such other percentage of gross

income as may be agreed upon by the partie.s prior to the commence-

ment of any such activity, service or operation. In the event the

parties cannot reach an agreement on the percentage rent to be paid

to CITY, then such activity, service or operation shall not be en-

tered into by LESSEE.

(f) Rent paid to City from coin-operated vending machines shal "be com-

puted and.included.in the computation of rent due in accordance .with

sUbparagraphs (l;l), (c) and (d) of this Paragraph I, on·the basis of

total inccme fr()m said mecjrl ne s, Provided however, that said rent

paid for telephones, cigarette mechf no s and. other coin-operated vend-

iAg machines which may from ti~~· to time be mutually acknOWledged and



agreed to be installed primarily for the.public convenience, shall
be computed -on the t-asis of the ir.icorTiereceivedby Lessee rether
than on the gross'income' of the machine, ,if Lessee has no ownership
equity in said machine and if the total gross inccme from all vend-
'ing,machines'on the leased premi,ses does not exceed $800 per month.

When a portion of the premises is leased by LESSEE to a SUBLESSEE, the
rental and the use of the Premises shall be subject to approval of the
CITY in the manner set forth in Paragraph 10 of this Agreement. It is
contemplated that the CITY shal I not,receive less rent under a Sublease
Agreement than if that operation were conducted by the LESSEE. The rent
received by LESSEE from the SUBLESSEE above rental paid to CITY shall
not be computed as, part of the LESSEE's gross income aga~nst which the
percentag~ rental applies.
LESSEE sha I.' render mont h IY to CITY an accounting of gross income and
ren,t due,. based upon the, percentage rental herein set forth and shal I,

in accordance with such accounting. pay to CITY the percentage rent due
for such month on or be,fore t~ 30th day following the month in Wh~ch
such gross income was earned. as .specified,in ARTICLE V of this Lease
Agreement.. In the eve!1t LESSEE fai,'s to pay such rent when due. then
LESSEE shall become liable for and agrees to pay to CITY in addition to
the rent due. a sum equal to FIVE PERCENT (5%) of the rent due as com-
pensation to CITY for loss of revenue resulting from such delinquency
and an additional FIVE PERCENT (5%) of the rent due as compensation to
CITY for loss of revenue resulting from such delinquency for each addi-

, ,

tion~1 15 days, therea~ter ,that such delinquency exists. Provided. how-
ever, City ~anager shall have t~e rig~t to waive for good ca~se' any de-
linquency payment upon written application 0' LESSEE prior to any such
delinquency period.

2. The minimum annual rental (hereinafter referred to as the "Minimum Annual
Rent") sha '.1,be paid in arrears at .the expiration of each year of the
term and shall be computed on th~ basis of an. area of square feet
of land and an area of _______s,quare feet of water being included within
the Premi ses.

(a) For the first year beginning with the date that operatiot. as
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hereinabove defined as being evidenced by any service or sales of. .

admission to the Marine Life Exhibit or any part thereof, to the. .

genera,l pubrtc , or commencing with the first day of the fourteenth

calendar month after execution of this Lease, whichever of the two

dates is sooner, the minimum annual rent shall be three cents ($.03)

per. square foot per year for t,he Iand area a~d one cent ($.0,1) p~r

square foot per year for the water area, or a total minimum annual

rent of $. _

(b) The Minimum Annual Rent for the second year of the Term next follow-

ing the date determined in accordance with Subparagraph B (2) (0) of

this ARTICLE IV shall be four cents ($.04) per square foot per year

for the land art! one and three-tenths cents ($.013) per square foot
, .

per year for the water, or an annual minimum rental of $---- .......••
(c) The Minimum Annual Rent for the five years of the Term next fol low-

ing the second year of the Term as defined in SUbparagraph B (2) (b)

Of, this ARTICL~ IV shall be Five Cents ($.05) per square foot per

y~ar for I~nd and two cents ($.02) per square foot per year for the

water, or an annual minimum rental of $'----- ......
(d) The Minimum Annual Rent for the balance of the Term, after the ex-

piration of those portions of the Term refer~ed to in SUbpa:agrap~s

2 (a), 2 (b) and 2 (c) of this ARTICLEIV shal I be at the basic rate
, ,

set forth in said SUbparagraph 2 (c). provided, however. 'SUChMinimum

Annual Rent may be adjusted at CITyts option at the e~piration of

each THREE (3) years commencing with the THREE (3) year period next

following that portion of the Term referred to and provided for in

SUbparagraph 2 (c) of this ARTICLE IV and continuing for the remainder
. .

of the Term. Such adjustment 'shall be as fol lows: Minimum Annual

Rent may be ~djusted at the expiration of each said. three (3) year

period so that the Minimum Annua r Rent sha II be in a sum equa I to

66-2/3% of the total Rent paid by LESSEE on the basis of a pereent,age

of gross income, such adjusted Minimum Annual Rent shall be ~pplicable

for the next succeeding three (3) year period when it may again be re-

adjusted.

6.



ARTICLEV

MAINTENANCEOF RECORDS
i

Gross Income as used in this Lease shall include all income resulting from

occupancy of the demised Premi ses from what~ver source der~ved whether .recef ved

or to become due, (except such income a,s shall be spec~fically excluded as else-

where in, this Agreement) including the amount of any manufacturer1s or importer1s

excise tax included in the prices of property sold, even though the manufacturer

or importer is also the retailer thereof, and it is immaterial whether the amount

of such excise tax is stated as a separate charge. Gross income, however, shall
" ,

not include Federal, State or Municipal taxes collected from the consumer as such

taxes (regard less of whether the amount thereof is stated to the consumer as a

separate charge) and paid over periodically by LESSEEto a governmental agency ac-

companied by a tax return or statement, but the amount of such taxes shall be

shown on the books and records elsewhere herein required to be maintained.

Whenever the rent hereunder is dependent on percentage calcul~tions of gross

income accruing to LESSEE, LESSEEshal I keep, or cause to be kept, true, accurate

and complete re~ords and double entry books from which the CITY can at all times

determine the nature and amounts of income ,SUbject tCl renh I percentage trom the

operation of the Premises. Such records shall show all transactions relative to

t he conduct of ,the operation" and such transaction s sha I I be, supported ,by docu-

ments o,r original entry such as sales slips" cash_ regist~r tapes, purchese in-

voices and tickets issued. In the event of admission charges, LESSEE,shal' issue

serially-numbered tickets for each paid admission and shall keep adequate records

of said serial numbers issued and of those unused. All sales or rentals of mer-

chandi se and services rendered sha II be recorded by means of cash regi ster system

Which automatically issues a customer's receipt or certifies the amount recorded
, , ,

on a sales slip. Said cash register shall have a locked-in total Which is con-

.stant Iy accumulating, Which total cennot be re,set, and at the option of the CITY,

a const~ntJy 'Clcked-in accumulating printed transaction counter which cannot be

reset, and/or a printed detailed audit tape, located within t,he regi,ster. Com-

plete beginning ~nd ending caSh, register read~ngs shall be made a matter of daily

record. Said books of account and records ~hal J ~ kept or, made a~ailable at one

location within the limits of the CITY of San Diego. Not later than the thirtieth
, , ,

of each month, LESSEEshal' render to CITY a detailed statement as to the source



of the receipts sh~wing al.! money accrued and sale,s made during the pre,ceding month

together with He amount payable to CITY as hereinabove provided and shall accom-
., .. . . .. .

pany same with a remittance of the amount so shown to be due CITY. CITY shal"

through its dulv authorized agents or representatives, have the right to at any
, "

and all reasonable times examine and audit said records for the purpo,se of de,ter-

m~ning ,the accuracy thereof, and of the monthly sta~ements of moneys, accrued and

sales made on said Premises.

ARTICLEVI

QUIET PCGSESSIGl

LESSEE, paying the said rent and performing the covenants and agreements

aforesaid, shall and may at al I times during the said term peaceably and quietly

have, hold and enjoy the said premises for the term aforesaid. If CITY for any

reason Whatsoever cannot deliver possession of the said premises to LESSEE at

commencement of said term as hereinbefore specified or, if LESSEE is dispossessed

through action of a tit Ie superior to CITY's, t~en and in either of such events,

this lease she l l not be void or voidable nor shal I CITY be liable to LESSEE for

any loss or damage resulting therefrom; but there shal I be determi~ed and stated

in writing by the City Manager of CITY a proportionate deduction of .. the rent cov-

ering the period or periods during Which LESSEE is prevented from having the quiet

possession of the demised premises.

ARTICLEVII

INSliRANCERISKS

The LESSEE shall not use, or permit said Premises, or any part thereof, to

be used, for any purpose or purposes other than the purpose or purposes for which

the Premises are hereby leased. Unless included within said purposes authorized

by CITY or necessarily incidental to such uses, no use shall be made or permitted

to be made, or permitted to be made of the Premises, nor acts done, which wi" in-
, ,

crease the existing rate of insurance upon the blJi,lding or buildings, if any, be-

longing to CITY which mar be '?cated on, the Premises or in which the Premises may

be located. or ca~se a cancellation of anr insura~ce policy covering said building

or bui Idings, or any part thereof, nor sha II any artie Ie which may be prom bi ted

by t he standard form of fire insurance po Iicy be ,or be permi tted t~ be,kep t used,

or sold in or about said Premires. The LESSEE shall at its sole cos,t and expenee ,

comply with any and all requirements, pertaining to the PremisesJof any insurance

8.



• •
organization or company, necessary for the maintenance of reasonable fire and

public liabi Ii ty insurance, covering said bui ldings and sppur tenen ce s,

ARTICLEVIII

MECHANIC'SLIEN BOND

LESSEE wi II save CITY free and harm less ard indemnify CITY against a ric Iaims

for. labor and material s in connection wi th improvements, repair or al terations to

the Premises, and the cost of defending against such claims, inclUding reasonable

attorney's fees.

During any period that improvements, r~pairs, or alterations are being con-

structed on the Premises by anyone other than the CITY, the LESSEE shall file with
, ,

the CITY a bond conditioned for the payment in full of the claims of all persons

performing labor upon or furnishing materials to be used, in the amount of the es-

timated cost of the improvement, or repair as deter~ined by t~e City ~anager. The

bond shal I be acknOWledged by the LESSEE as principal and by a corporati~n li-

censed by the Insurance Commissioner of the State of California to transact the

business of a fide'ity and surety insurance company as surety.

In the event any lien for labor or materials or arising from any such con-

struction is imposed or recorded against the leased premises and the lien holder
. ,

attempts to perfect such lien by a lawsuit and the LESSEE shall have failed to

comply with the requirements of this ARTICLEVIII, this Lease she l I be subject to

termination at the expiration of five (5) days after service of Summons in such

lawsuit upon the CITY; provided, however, t~at the City Manager shall have the

,right to continue this Lease in full force and effect by notifying the LESSEE in

wri ting of his e fection to do so.

Further provided, that in the event LESSEE fails to file said bond and a me-
, , ,

cberrl ct s lien is recorded and an action is commenced to foreclose such lien, then

any lender or lending agency or person, who i~ a beneficiary under a trust deed or

mortgaged un~er any mortgage securing any loan on or in connection with the Prem-

ises which was recorded with the prior consent of CITY shall be notified of the

failure of He LESSEE to give the bond and shall have 30 days to satisfy any such

mechanic's lien, and if such financial institution lender or lending, agency er

person does so satisfy and remove such lien and action, then this Lease shall con-

tinlS in effect for the remainder of the Term.



ARTICLE IX

ENTRYANDINSPECTIo-J
I

CITY reserves, and shall always have the right to enter the Premises for 't'he

purpose of viewing and ascertaining the condition of the same, or to, protect Hs

interest in the Premises or to inspect the operations conducted on said premises'.

In the event that such entry or inspection by CITY discloses, in the opinion of

the City Manager, that the Premises are not in a safe, healthy and satisfactory

condition or a violation of any Municipal, State or Federal ordinance, statute or
, .

law, or any breach of condition of Lease, CIl! shall have the right, after ten

(/0) days' written notice to LESSEE, to have any necessary maintenanc~ work done

for and at the expense of the LESSEE. LESSEE agrees to pay pr~ptJy any and all

coct s incurred, incl uding reasonable expenses of CITY in having such necessary

work done in order ,to keep said premises in a safe, healthy and satisfac,tory con-

dition and to cure any violati?ns, or breach of conditions of Lease. Repayment

thereof shall be, deemed to be a part of the rental and paid as such on the next

day upon which said rent becomes due.

Upon demand by CITY, LESSEE shall file a faithful performance bond in an

amount equal to one-half of the annual rent paid to CITY based on the previous,

twelve-month period. The rights reserved in this and the fol Jowing section she' I

not create any obligation on CITY or increase obligations elsewhere in this Lease

imposed on CITY.

ARTICLEX

ASSIGNNENT

LESSEE shall not ass~gn this ~ease or. any interest herein, and shall not sub-

let the Premi~s or any part thereof, or any right or, privi lege appurtenant there-

to, or suffer any other person (the ag~nt~ officers and employees of CITY excepted)

to occupy or use the Premises, except as consistent w~t,h the purpose of this Agree-

ment, vnthout the prior written c?nsent of the City Manager of CITY. A consent to

one assignment, SUbletting, occupation or use by any other person shal I not be
, , ,

deemed to be a consent to any subsequent assignment, subletting, occupation or use

by another person. Any such assignment or subletting without such consent shall. . . . .

bo void. This Lease shall not, nor shall any interest therein, be assignable, as

to the interest of LESSEE, by operation of law, without the written consent of the

City Manager.

10.
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ARTICLEXI

CQ'v\PLIANCEWITH LAW

LESSEE sha l l , at its sole co st end expense, ccmply and secure compliance

with all requirements nf Municipal, State and Federal authnrities now in force,

or which may hereafter be in f"rce, pertaining tn the Premises, nr the oper a-

tinns cnnducted therenn, and shall faithfully obse rve , and secure observance with,

in the use of the Premises, all Municipal nrdinances and State and Federal sf e -

tutes nnw in force 0r which may hereafter be in f"rce, and shall pay bef oro de-

linquency all taxes, assessments, and -'fees assessed "r levied upon the LESSEE "r

the Premises by ree son nf any bui Idings, structures, machines, app fiances "r

0ther improvements "f any nature whats"ever, erected, instal led "r maintained by

LESSEE "r by reason of the business "r other activities of LESSEE upon "r in con-

ne ct t on with the said demised Premises. The Final Judgment nf any cour t of compe-

tent jurisdicti"n, nr the admissinn of LESSEE "r any SUBLESSEE"r PERMITTEEin any

acf i on or prnceeding against them 0r any "f them, whether CITY is a party thereto

c-r nnt, that the LESSEE, SUBLESSEEor PERMITTEEhas violated any such ordf nance

nr statute in the use 0f the Premises shall be er-ne Iusive "f that faet as between

CITY and LESSEE.

ARTICLEXII

ASSIGNS

Time is "f the essence "f each and all d the terms and pr ovf st ens nf this

Lease and this Lease shall inure tt:' the benefit nf and be binding upon the parties

heretn and any successnrs nf LESSEE as fully and to the same extent as th"ugh spe-

cifically merrt i oned in each instance, and all covenants, stipulatinns and agree-

ments in this Lease shall extend to and bind any assigns nr SUBLESSEESof LESSEE.

ARTICLEXIII

WAIVER

The Waiver by CITY nf any breach nf any term, c('venant, or cnnditif'n herein

cf'ntained shal I nnt be deemed to be a waiver nf such term, cnvenant, ,.,r condition,

"r any subsequent breach nf the same nr any nther term, cnvenant, or c0nditi"n

herein cl'ntained. The su bsequent acceptance of rent hereunder by CITY sha II n"t

be deemed t" be a waiver "f any preceding breech by LESSEE nf any term, cf'venant,. .

nr cf"l',diti"n 0f this Lease, nther than fai lure nf LESSEE tn pay the particular

rental s" accepted, regardless nf CITY's kn0wledge nf such preceding breach at the

II.



time ('If acceptance nf such rent, nnr sha I I any fail ure nn t he part ('If CITY tn re-

quire or exact full and cnmplete c('lmpliance with any ('If the c('lvenants, c('lnditions

nr' agreements ('If this Lease be const rued as in any manner changing the terms here"",

('If ('Ir to stnp CITY frt:llll enft:"rcing the ful f pr-ov i sl one herenf, nnr shall the terms

nf this Lease be changed ('Ir altered in any manner whatsnever ('Ither than by writ-

ten agreement nf the CITY and LESSEE.

ARTICLEXIV

MERGER

The v01 untary. "'r ,.,ther surrender "f this Lease by LESSEE "r a mutue I cance ,.".

lati,.,n therenf, shal f n"t wnrk a merger, and shall et the ('Iptinn ('If·CITY terminate

all "r any existing subleases ('Ir SUbtenancies, r-r may, at the npti~n ('If CITY,

"perate as an assignment t('l it nf any "r all such subleases ('Ir subtenancies.

ARTICLEXV

NCITICES

C"ntrol and administration "f thi s Lease is under the jurisdicti('ln of the

Prnperty Divisi"n (If the CITY CF SANDIEGO and any crmmuni cat t on relative to the

terms 0r cnnditi('lns "r any changes theret('l ('Ir any n('ltice nr n('ltices pr('lvided for

by this Lease 0r by law to be given or served upon CITY may be given "r served by

letter depno;ited.in the United States mails, pC'stage prepaid, and addressed to

the City Manager, Civic Center,

San Dieg('l I, Calif,.,rnia. Any nntice ('\r nntices pr"vided f('lr by this Lease ('Ir by

law t('l be given or served upon LESSEEmay be given ('Ir served by depositing in the

Uni ted States mai Is, postage prepaid, a Iet,ter addressed t(l sai d LESSEE at t he ad"",

dress stated at the commencement here('lf, ,.,r may be per sona l ly served upon said

LESSEE ((lr any ('Ine nf them) ,.,r any per~n hereafter authnrized by LESSEE t('l receive

such n"tice. Any notice nr nntices given or served as pr,.,vided herein shall beef-

fectual and binding f('lr all purpnses upon the principals r-f the parties so served.

ARTICLEXVI

REMEDIES'OF CITY

In the event (a) that LESSEE shall default in t~ perft"'rmance ,.,r fu/fi Ilment

~f any cnvenant "r conditi"'n horein cnntained "'n his part t('l be perf,.,rmod or ful-

filled and shall fail to cure such default within thirty (30) days fiji (nwing the

service on him "f a written n"tice frf"lll CITY specifying the defeuH ('Ir defaults

c"'mplained (If and the date on which his rights hereunder wi.11 be termi·nated as
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. ,
hereinafter provided in such default,.,r defaults is,('\r are Mt cured, or (b) thaf.'

LESSEE shall file a voluntary petition in bankruptcy, nr (c) that LESSEE shel l ,be'
adjudicated a bankrupt "r (d) that LESSEE she I l make a' general 'assignment ff"'lr the

benefit f"'Ifcreditors then and in either "'r any of 'said events, CITY may ati}s op-

'tif"'ln, witht:'lut further not ico or demand upon LESSEE or upon a'ny per son (lr 'persons

claiming by, tl"rcugh or under LESSEE. immediatefy cancel and, terminat~ this L~ase

"

"

and terminate each. every and a I I d the rig hts t:'lf LESSEE and 0f any and a I I per-

sons claiming by. thr"'ugh. "I'" under LESSEE in C'r to the Leased Premises, and in nr

t,., the further po ese ssd on there,.,f and may thereupc'n enter int,., and upon the Lea,sed

Premises and repC'ssess the same and expel LESSEE. any and,al I persl"lns ~Iaiming by.

through or under LESSEE. The rights and remedies of CITY as hereinabf"'lve set f('\rth"
~

are cumulative only and shal I in no wise be deemed t,., limit any of the othe'r pr(\- ,... ' .

.'~isi,.,ns I"lf this Lease or ntherwise t,.. deny CITY any right ('Ir remedy at law or in

equi ty which CITY may have or assert against LESSEE'under any law in effect at the

date herenf or Which may hereafter be enacted "r become effective, it bei ng the

intent herenf that the rights and remedies ,..f CITY. as hereinabt've set forth. shall

supp Iement nr be in additil'n to "r in aid of the (\ther provi 5ir'05 ,.,f ·thi s Lease

and nf any right n~,remedy at law ,.,r in equity which CITY may have against said

LESSEE. Prt:'lvided. ~owever. that pri(\r t,.,. or in the event nf any occurrence as

specified in (a). (b). (d. and (d) hereinabtwe. the financial instituti"'n (\/0 'Iend-

1.ng agency or per son whf"'lis a beneficiary under a' trust deed "'r mortgage recorded

With the prit:'lr consent ,.,f CITY may cure any default "'r defaults nf LESSEE under

(a). and may enter and operate the leased Premises in the event nf any occurrence

under (b). (c). f"'Ir (d). during the peri,.,d the deed nf trust ~r m"'rtgage is in

existence. and the Lease Agreement shall not be terminated.

ARTICLEXVI!

HCtDIfIG OVER

Any holding""0ver after the expiration (\f the Term ft:'lr any cause shall be con-

strued tn be a tenancy frt:'m mt:'lnth tC' ml"lnth. at any rental selected by CITY which

has been in effect during the Term, and shaJ I ('Itherwise be on the terms and cond.i-

ti(lns herein specified sn far as applicable. Such hnlding-nver shal I include any

time empl"yed by LESSEE in rem('lvlng fixtures and improvements as hereinbefore pro-

vided.
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ARTICLEXVIII

HOLDHARMLESS

CITY, its agents, officers and employees, shall no t be, nor be held liable,

for any claims, liabi lities, penalties, fines, or for any damage to the goods,

properties or effects of LESSEE or any of the LESSEE's representatives, agents,

employees, guests, licensees, invitees, patrons or clientele or of any Clther

persons Whatsoever, nClr for personal injuries to, or deaths of them, or any of

them, whether caused by (lr resulting f r-om any acts or omission of LESSEE in or

abcut the leased premises, or any act or omission of any person or from any de-

fect in any part of the leased premises or from any other cause or reason whatso-

ever. LESSEE further agrees to indemnify and save free and harmless CITY and its

authorized agents, officers, and employees against any of tre fl"regoing liabi lities

and any costs and expenses incur:ed by CITY on, account of any claim or claims

theref(lr. Provided, however, that this H(lld Harmless Clause between LESSEE and

CITY shall not apply to any injury, death, or damage caused by the CITY, its offi-

cer s, employees, or eut hor-t zed agents.

ARTICLEXIX

WASTE. DAMAGEORDESTRUCTIONOF PREMISES

LESSEE shall give prompt notice to CITY of any fire or damage that may occur

from any reason whatsoever. LESSEE shall not commit or suffer to be committed any

waste or injury, or any publ i c ("lr private nuisance, shall keep the Premises clean

and clear of refuse and obstr-uct tonsj and shall dispose (If all garbage, trash, and

rubbish in a manner satisfactory to CITY. If tre Leased Premises Shall be damaged

by any cause as to render the Premises untenantable, unsightly, or unfit for the'

use or purpose for which the same are hereby let and said damages are repairable
, ,

with a reasonable time in the opi nt on of the City Manager, LESSEE sha! r make full

repairs to said damages 5(1 as to restore the Premises to the condition which

existed prior to said damages, or LESSEE shall clear and remove from the said

Leased Premises all debris reSUlting f rom said damages and rebui Id the Premises in

accordance with plans and specificatinns previously subniUed to City Manager and

approved in writing by him. Repairs, c le er ence of debris and restoration nf the

Premises shall commence within thirty (30) days and shall be completed within a

reasonable time thereafter. Failure to commence such restnrative work and clear-

ance, or failure to complete such work within said reasonable time shall constitute

14.



an abendonment C'f "this Lease by said LESSEE. In the event LESSEE does not elect

to make eepet r s or to rebuild and cnntinue oper-et t ons, then either LESSEE or

CITY may after ,thirty (30) days from the date of damage terminate this Agreement;

pr"vided, however, that LESSEE to exercise this right tn terminate must first re-

move all debris fran the Leased Premises and pay to CITY the proceeds fr"m any in-

surance cover eqe covering the permanent imprnvements to the Premises.

flRTICLE XX

CWNERSHIPOF IMPROVEMENTS

All improvements of a permanent nature excepting trade fixtures instal led by

LESSEE in accordance with the prcvt sions hereof shall become the property of the

CITY at CITY's ('lpti"n, upon expiratinn or sooner terminati0n nf this Agreement.

Trade fixtures installed by LESSEE shall be and remain the property of LESSEE.

LESSEE shall have the right to remove said trade fixtures within a reasonable time

after the termination nf this Agreement at LESSEE's nwn expense, provided that any

damage tn the remaining imprnvement sha' I be repaired and the Premises left in

gO('ld nrder and c('lndition. In the event LESSEE dcos not S('l remove said trade fix-

tures, CITY may romovo , "r se II, ('lr destroy the same at the expense of LESSEE,. and

LESSEE shall pay to CITY the reasonable cost nf any such rem(lval, sale or destruc-

Unn together wit h the roasone bl e cnst of repair nf damages tC' CITY's proper-ry re-

sulting from such removal, sale nr destruction. At the npti("ln of the CITY, any

property, real or personal, not reverting to CITY, nnt so remnved by LESSEEmay be

deemed aband~ned, and may be rem(lved.

flRTICLE XXI

IMPROVEMENTS.REPflIRS, ALTERflTIONS

LESSEE sha II not make any major exterinr alterati(lns nr changes in the Leased

Premises or any but Iding si tuated t herenn, 0r cause to be made, bui It or insta lied

thereupC'n any improvement «('Ither than improvement, alteration nr change to the in-

terinr ('If a building, the exterinr design of which has heret(lf0re been approved in

writing by He City Manager ('If CITY), except in accordance with plans and specifi-

catiQns previ0usly submitted to the City Manager "f said CITY and apprnved, in

writing, by him. LESSEE shall sut:mit to the CITY a realistic estimate of the co st

('If any improvements to be installed by the LESSEE upon the Leased Premises prior

tn the commencement ('If con str ucr t on, This estimate shall be SUbject to veri fica-

ti0n by the CITY upon crmp leti0n "f tmpr-ovement s, Such cost s when approved by



· ..
.~ ,

City Manager ~f CITY shall become the "Approved Construction CnstS" cf any im-

provemenr s p laced on the Leased Premises by the LESSEE and sha II become the basis

f('lr compensation to the LESSEE in the event of terminati~n ('If this Agreement under

Paragraph hereof entitled "Cancellation."

LESSEE agrees to take good care Of the Leased Premises, fixtures and appur-

tenances, and of a/l alterations, additi"ns and improvements to any of them end

make all repairs in and about the same that may be necessary t,., preserve them in

good order and condition (Which repairs shel I be equal to the original work in

respect to quality), and prnmptly pay the expense "f such repairs.

CITY shal I n('lt be required to make any improvements, repairs or alterations

n('lt herein specifically required. LESSEE hereby waives all right t o make repairs

at the expense ('If CITY as provided in Section 1942 of the Civil Code of the State

of Ca lifornia and all rights provt ded by Section 1941 t:1f said Civi I Code ,

ARTICLEXXII

SIGNS

CITY and LESSEE shall agree upon the type, size, and design of a sign nr

signs to be installed on the Leased Premises in eccordence with the established

sign pt:1licy fnr Missi('ln Bay Park.

ARTICLEXXIII

INSLRANCE

Upon taking physica I possessinn of the Leased Premi ses LESSEE agrees tn take

,.,ut and maintain public liability insurance with an insurance carrier satisfac-

tory h:' CITY to prt:1tect against loss from liability imposed by law f(lr damages on

account (If bodily injury, inclUding death resulting therefrom, suffered or alleged

to be suffered by any person or- per-sons Whatsoever re su Iting di rect Iy or indirect-

Iy fron any act or activities of LESSEE or any person acting for LESSEE or under

LESSEE's conrr-ct or direction and also to protect against loss from liabi Itty im-

pnsed by law for damages to any property of any person caused directly or indi-

rectly by acts or activities nf LESSEE ~r any person acting for LESSEE or under

LESSEE's control or direction. Such public liability and property damage insur-

ance shall be maintained in full f or ce and effect during the entire term ~f this

Lease. Cl"lTlmencingwith the execut i on of this Lease, LESSEE shall maintain the

minimum amount of not less than Two HUndred Thousand Dol lars ($200,000.00), for

f'ne person injured in one accident and not Iess than (lne MiIlion Dol lars
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($1,000,000.00) for more than one person injured in one accident, and in the

amount I'f not less than Fifty Tht"usand Dollars ($50,000.00) with respect tl' any

prl'perty damage aforesaid. If the "'peration under this Agreement results in an

increased or decreased risk in the opinion of the City Manager, then the minimum

limits hereinabt:'lve designated shall be changed accl'rding Iy. If LESSEE doe s n,.,t

keep such insurance in full force and effect, CITY may tako ('\ut the necessary in-

surance and pay the premi um, and the repaymc nt t here,.,f sha I I be deomed to be a

p crt ('\f the rental and paid as such on the next day upon which rent becomes due.

Provisit:'lns 0f this paragraph as to maintenanco of insurance shal f n"t be construed

as limiting in any way the extent to which LESSEE may be held responsible f0r the

payment ,.,f damages to per-sons 01'" pr"'perty resulting frrm its activities or the ac-

tivi ties of any per son "'1'" persons f"r which it is ,.,therwise responsible.

During the term t"f this Lease the LESSEE agrees t" defend in the name of and

"'n behalf of the CITY al I claims or suits for damages and all fixed costs and in-

terest on all such legal pr"'ceedings and pay al.1 sums which the CITY may become

liable t,., pay as damages imposed upon CITY by law arising out of accidental bf'dify

injury "'1'" death suffered or alleged to have been suffered by any parson while with-

in "'1'"upon the Premises described in this Lease, and to pay all sums Which the

CITY may become liable to pay as damages imposed upon CITY by law reSUlting from

accidental injury t,., or destructi"'n ,.,f property n,.,t t"wned, leased, "'ccupied, "'1'"

used by, or in the care, custody "'f, t"r control of the LESSEE ('II'" ,.,f the CITY 01'",.,f

any employee ,.,f the LESSEE "'1'"('f the CITY subject t,., the fnllnwing conditi('lns:

(a) This Agreement shall nt"t apply to any injury or death caused by any

employee of the CITY;

(b) The CITY shal I n,.,t vt"funtarily assume any liability or incur any ex-

penses or settle any claim withl"ut the written consent ,.,f the LESSEE;

(c) Tho LESSEE shall deliver t/:' the CitylAannger nf the CITY a'

p"oJ1i<o/... of bodi Iy injury and pr('lperty damage liabi lity insurance is-

sued by a company licensed t,., trensact such business in the State ('If

California, indicating that the LESSEE has in that cl'mpany bf'di IY in-

jury and pr0porty damage liability insurance as required in Paragraph

XXIII, and that the p,.,licy has been endorsed ('lr does ,.,therwise cover

the contractual liab'!. Ii ty impnsed by this IIgreement and that the in-

surance company shall notify the Cit111{~agar. . if said policy be

17.
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terminated or limited in any manner pri~r to the termination date

specified in the certificate.

(d) LESSEEalso agrees upon commencement of construction on the Leased

Premises to take out and maintain during the entire remaining term

of this ~greoment, fire and extended coverage insurance on al I prop-

ertyof an insurable nature belongi~g t~ LESSEE located upon the

Leased Premises. Said insurance shall be written by an insurance

carrier satisfactory with CITY and in an amount sufficient to cover

at loa st 80% of t he rep Iacement co sf t"f said property. LESSEEsha I I

require that a certiHcate of such insurance be fi led with CITY and

that said insurance she II nd be terminated or limited in any manner

prinr tr:>the termination date specified in the certificate without

prior written notice to CITY. LESSEEshall pay the premium for such

insurance and sha II require that any such insurance proceeds resu It-

ing from a loss under said pnlicy are payable jointly to CITY and

LESSEEin order that said proceeds wi II be reinvested in rebuilding

nr repairing the damaged property, or said proceeds may be disposed

of as specified in ARTICLEXIX t"f this ~greement. (CITY reserves the

right to increase the limits of liabi lity when in the op'i rrion of the

CITY, ,the, va Iue nf the imprnvemcnts cover-ed is increased, SUbject to

the avai le bi lity nf such insurance at the increased limits.

~RTICLEXXIV

CONTRQBYLESSEE

~ part ref the consideration for the granting rf this Lease is the personal

qualifications and abilities of George D. Millay, Milton C. Shedd, David M. De-

Motte, Kenneth Norris, Cyril W. Welch and William N. MacFarland. Therefore the,

corporation named herein as LESSEEshall remain owned and control led by George D.

Millay, Milton C. Shedd, David M. DeMotte, Kenneth Norris, Cyril W. Welch and WlI-
liam N. MacFarland; at least to the extent f)f 51% of the issued stock of said cor>

poration, and they sha! I, as co-executives, activel y administer and supervise the

business enterprise operated on the Leased Premises; provided. however, that in

the event that any of the above-named parties she II become incapaci tated, then the

rthers sha! I continue in such active administration and supervt st on, In the event

George D. Milfay, Milton C. Shedd, David M. DeMotte, Kenneth Norris, Cyril W. Welch

18.
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and Wi I I i am N. MacFarIand are aI I i ncapeci tated, then the sr ockho lder s she l l se-

lect a manager acceptable to CITY to 50 administer and supervise the said oper-a-

tit'lns. The corp0rati0n herein named shal I be limited t(l the 0peratit'ln (If the de-

mised premises under the terms f'f this Agreement. Sale t'lr transfer of stt'lck in,

t'lr divestment t'lf any interest in said c-rporerf on by the ebova-nemed per sons in

excess of said 51% shall be cnnsidered an assignment ,-.f interest and shall be

treated in acct'lrdance with the prt'lvisi,-.ns t'lf ARTICLE X (If this Agreement; pr0vided,

h,-,wever, that the stock nf any stockhnlder may be assigned tl" his spouse or direct

lineal heirs upnn nntificatil"n in writing to the CITY.

ARTICLE XXV

STANDARDrF EMPLOYEES

The LESSEEand its employees wi II at all times conduct themselves and the

I"perati0ns on the Leased Premises in a creditable manner. In the event the LESSEE

ampl oys any per-sons in the exercise and use of the rights, licenses and privileges

herein granted wh0 do not conduct themse Ives in a credi table manner in the opinit'ln

of the City Manager d CITY, LESSEEagrees tt:" dismiss such pcr sons fr('.lll his empIoy

within ten (10) days (",f receiving written n0tice frf"m the CITY that such per sone

are nf"t satisfactt:"ry to the City Manager.

ARTICLEXXVI

DAMAGEDEOUIPMENT

LESSEEagrees tn salvage within 24 hour s, any d LESSEE's equipment within

Mission Bay declared by CITY to be a menace to navigation nr a nuisance and to

salvage or cause tn be salvaged any sunken vessel nr equipment up(In the Leased. .

Premises irrespective of ownership. CITY may require that any boat s Mt kept in

a clean and orderly condf t i on be removed from the Leased Premises.

ARTICLE XXVII

TAXES

As further consi der-et ion ft'lr the exacut ion of this Agreement LESSEEsha II

pay and discharge bef(lre delinquency all taxes and assessments which may be

levied during said term upon the demised premises.

ARTICLE XXVIII

LEASEENCUMBRANCE

The CITY· does hereby consent and agree that the LESSEEmay encumber the Lease,

l eesehof d estate and the improvements thereon by a deed t'lf trust, mortgage, t'lr
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~ther security type instrument tn secure the payment ~f the prnmissnry nete nf the

LESSEEup~n the cnnditinn that the net proceeds nf such Inan received by LESSEEbe

devnted tl'> the expense nf making the imprnvemonts required tn be made by this

Lease and LESSEEcovenent s and agrees tn devnte said pr oceeds nf said loan t('l such

purpose , The CITY further consent s and agrees that in the event said deed "f

trust, mnrtgage nr otl"er security instrument shoul d at any time be in default and

be fcrecl"sed and it is desired thereafter tn assign said Lease tn a reputable and

financially re sponsi bl e l"peratnr, in the npininn "'f the CITY, CITY hereby agrees

that upon the fi ling "f an app licatinn for consent t,., such assignment CITY WiI I

give his cnnsent theret". In tl"e event LESSEEis in default, CITY agrees to pr,,-

vide nntice tl-erenf to such financial institutinn. Said financial institutinn may

correct default. CITY agrees that it shall agree tl" such reasnnable changes,

amendments l"r modificati.r'ns tn this ARTICLEXXVIII as may be requested by LESSEE

and/nr any lender as a requisite tn the granting ,.,f a Il"an fnr imprnvement "f the

Premises.

ARTICLEXXIX

UTILITIES

CITY agrees to prnvide the follnwing utilities services, water, sewer, p"wer

and communicati"ns service and rnad to the prnperty line ~f the Leased Premises

tn be occupied by the LESSEEand in such a manner as tn enable the LESSEE tn con-

nect with and utilize said services. Any special "'r unusual utility services Will

be prnvided by LESSEE. LESSEEshall or-der , obt et n and pay fnr all uti IHies and

service and insta I Iatit:'ln charges in cnnnecti ()n therewit h. AII water, sewer, pl"wer

and cnmmunicatinn lines installed py the LESSEEshall be installed undergrnund at

LESSEE's expense accnrding t~ specificatinns nf said CITY. CITY shall have the

right tn connect t('l water, sewer, te Iephone , gas or nther uti Itty lines as are now
. . .

nr hereafter insta.lled upon the Leased Premises, and shall have the right nf ac-

cess tn make and maintain such cnnnecti('lns. CITY agrees to pay the cost inciden-

tal tn such connecti('lns and tn pr"vide such separate metering devices as may be

necessary in nrder that CITY may pay f('lr the services used by it. LESSEE shall

install and maintain fire hydrants on the Leased Premises as recnmmended and ap-

proved by CITY, it being understnnd and agreed that CITY shall perform fr.r the

Leased Premises usual fire and police pr"tection.

CITY agrees that it shall construct and maintain at its e~pense any bridge

20.
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necessary f""r public passage "ver the channe.' permitted tl'1 be constructed in c"n-

necti"n With LESSEE's hydr"f""il watercraft facilities.

ARTICLEXXX

SCHEDULECF OPERATIONS

LESSEE agrees to operate the Leesed Prenri se s and e ssocf ated feci Ii ties c"n-

tinu"usly through0ut the entire term of this Agreement after such premises are.

first opened to the pUblic in order to serve the public interest and in acc0rdance

wit h sound busi ne ss practi ce 5. CIosi ng nf porf i0n s nf He Premi se s f cr' limited

period for rem"deling, or alteratinns during times "f least interference with the

pub lLc t s use of the Premises wi II be granted by the CITY upon request in writing

with reasonable notice by the LESSEE. All facilities upon the lee eed Premises

shall be open to the public during a regul er schedule "f· days and h""urs which

she l l be SUbject tn epprr-ve t of the City Manager. Pr ovl ded, h,...wever, LESSEE may

c lose the premiS'ls certain days f'f the week during He ,...ff-season upon pril"lr ep>

prove l of City Maneger. Type and quality of service furnished by LESSEE must

qualify for the cnnditinns. and requirements nf the "A" Card issued by Department

d H:lal th for CITY to ""peratnrs nf fl'''''d-hand ling establishments.

ARTICLEXXXI

CANCELLIIT!.lli

If after the first twenty (20) year period d this Lease nr any exterrsi on

theref'f, CITY by Res,...lutinn nf City Counc'i l , determines the uses f'f the demised

Premises: prov'i:ded by AR-TI>CL:EI" . herenf are then incnnsistent With public con-

venience and nece sst ty and further that the demi sed Premises shall not be used fl'r

said purpose s during the then remaining term of this Lease, then CITY shall have

the rig ht tl'1 terminate the Lea se upon one (I) year's written n,...tice to LESSEE and

up,...n payment to the LESSEE ,...f crmpensation for the imprnvements placed upon the

demi sed Premi se s by t he LESSEE. The amC'unt "f compenset ion sha I I be t.he approved

cnnstructif'n c""st, as defined in this Agreement, depreciated as hereinafter de-

fined, and in ratio to the time of approval "f c"nstructi"n costs tn the time I"lf. .

termination and adjusted to the Purchasing Power of the Dollar as reflected by the

U.S. Department of Commerce Consumer Price Index of Comm"dity Prices, using 1947-

49 equal to 100%. Depredation shall be compur ed by dividing the epprovedcon-

structinn costs by the number d years remaining in the term nf this Agreement af-
. .

ter the date of completion "f such imprC'lvement; pr""rated f,...r any portion of a year.
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N'c compensef ion shall be paid by the CITY for any cosr s not approved in accordance

with the provisions of ARTICLEXXI r"f this Agreement.

In the event of terminati0n of this Lease in accordance with the pr-ovt si on

nf this ARTICLE, LESSEE shall be under no nbligatinn whatsnever to restore the

Premi S3S tn the condt r ton s Which existed at the cnmmencement r"f the Term nor t o

demnlish, destrny or remove any imprnvement nr structure situated upon the Premises.

CITY shal I be under no nbligotir"n f o ccmpensate LESSEE fnr improvements made

withnut CITY's consenr , which are not authorized by the pr-ovi si on s t"Jf this Agree-

ment nnr any improvements made after the date 0f n('ltice of CITY's electir"n tr" ter-

minate this Lease unless there shall have been an expressed Agreement to the con-

trary.

ARTICLEXXXII

DEVELCPMENT

The development (1f the Leased Premises shall be in eccordance with a Master

Plan appr-oved by CITY in eccordence with established CITY practices which is filed

in the Office of the City Clerk as Document N0. ,

ARTICLEXXXIII

"ACCESSTO THE PREMISES"

CITY agrees that it shall at its expense construct and thr0ugh0ut the Term

maintain a pub ll c street or roadway tn the Premises as a means nf ingress and

egress for the public tn the PremiS3s. Such street nr roadway shall be hard-sur-

faced, a minimum width ('If 40 feet, and cr"nstructi0n thereof completed no later

than the date f0r the pubf i c opening ('If the Marine LHe Exhibit. CITY further. .

agrees that it shall provide suitable means t:'f ingress and egress t('l the Premises

during the period of construction 0f tmpr-ovement s on the Premises.

ARTICLEXXXIV

OPTION
For a per-i od of five (5) years from and after the date r"f execut i on of this

Agreement and if in the opininn of the CITY OF SANDIEGO, additional Marine Park

facilities upnn the leased premises are desirable and cannr"t be accommodated with-

in the area described in said Exhibit A as "Parcel I", then LESSEE shall have the

right r.f first refusal 0n any 0r GI I nf the adjacent twenty (20) acre parcel desig-

nated "Parcel 2" I'1n said Exhibit B attached hereto.

Said right of first refusal shall give LESSEE the right either t('l lease or to
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obt ai.n an ",ptiC'n under the same terms and cord i t Lons as the then existing Lease

ins,.,far as applicable or under: such ,.,ther terms and cond iHons as are mutually

agreed upon.

As a c('nditir'O ft"r the granting ,-,f said Lease f.'r I'ptinn to lease, LESSEE must

first file a development plan and schedule nf develnpment satisfactory to CITY and

in eccordence with CITY standards fnr the develrpment ,.,f Missinn Bay.

If LESSEE selects said 0ptil'n t,., lease and thereafter fails to enter int0 a

lease agreement in accordence therewith, then LESSEE shall pay t", CITY as consf d>

eratirn for the said ",ptinn a rental equal tn $435 per acre per year fnr the area

,-,f land and the peri,.,d c"'vered by the opti",n; prorated f",r any pnrti0n 0f an acre

and any p",rtinn 0f a year.

IN WITNESSWHERECF,this Lease flgreement is executed by the CITY acting by

and thr('lugh the City Manager nf said CITY, under and pursuant tt' Resolution N".

1721011 authorizing such execut i on, and the LESSEE has caused this flgreement

tn be executed and its corpnrate name and seal to be affixed by the proper nffi-

cers the day and year first abnve written.

MflRINEPflRK, INC. THE CITY CF SANDIEGO

By_~_~_~ _
President

By__ ~~~ _
Ci ty Manager

I HEREBYflPPROVETHE FCRMANDLEGflLITYof the fnn:~gning Lease flgreement this

___ day",f ______ ...J. 19_.

ALANM. FIRESTONE

Ci t Y At t,-,rney

By_---c'~~."._......,.----
Chief Deputy
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DOCUMENT NO., ...... ~

MAY 18 1962FI LED , _
OFFICE OF THE CITY CLERK
. SAN DIEGO. (AUFODi'lIA

.
•

'l'HISAOREEMEN'.l',signed and entered this /<2 d8¥

ot ~ " 1962, by and between the CITYMANAOBR

ot The c~an Diego, hereinatter called "~itJ' Manager",

and MARINEPARK,a Cal1romia corporation, hereinatter

called "Mal"inePark", WITNESSETH:

WHBRBAS,on September 21, 1961, The Cit7 or San Dieso

and Marine Park ,ente1'ed into an Option Asreement tor the
leasing ot certain land in·Mission BaJ' PUk, which 8aid

Option Agl"eementis on tUe in the ortice or the Cit7

Clerk ot said City as DocwnentNo. 629944J and

lIHEREAS,on page 3 ot sald Option Agreement it i.

provided ~ha~ the City Manaaer and Marine(Park tII8¥ b7

mutual agreement extend tor an add11;ional three (3) montha

the period Within which MUine Park M8¥ exerciee its option

to enter into Q lease with The Cit:v' or San Dieso, upon paJ'-

ment by Marine Park ot the sum ot Eight Hundred Sixteen and

15/100 Dollars ($816.15) per monthJ and

WHEREAS,certain tacts relative to the condition ot
the subterranean 80il or the premises to be leased have

Cometo light which make it nece8sary tor the Cit7 Manager

and Marine Park to enter into the atorementioned mutual

agreementJ NOW,THERBFORB,

PORANDIN CONSIDERATIONot the payment b7 Marine Park

or the sum ot Eight Hundred Sixteen and 15/100 Dollars
,

U8~6.15) per mo~th, I'l' IS HEREBYMUTUALLYAORBBDb7 and. ' . ,
between the parties hereto that the period within Which

the option to enter into a lease With the CitJ' can be

exercised by Marine Puk is extended tor an additional

three (3) months to and including September 21, 1962.
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IN WITNESSWHERBOll',th1B Agreement1s exeoutad b7

the C1t7 Manager of The C1ty of SanD1ego under and pur_
suant to.Optlon Agreement on tl1e In the office ot the
City Clerk as DocumentNo. 629944, and Mar1ne Park has

caused th18 Agreement to be executed and its corporate

_ and seal' to be atfixed by the proper off1cers, th1s

;0 day of '/;?z/t,tj, 1962.
I

.....

C1t7 Manager or
The C1t7 ot San D1ego

MARINE PARK, INC.

~~. 2Wt'7'
B7 ~ ~ cd 24?2u'

~_ //UAI.4-

. I HEREBY APPROVEthe torm and 1egal1t7 ot the foregoing
Agreement thls / c) da7 of ~, 1962.

ALAN M. FIRESTONE,C1t7 Attorne7

B7 ~ r£Pu~ttorne7,

-2-
RS'1'aHC
5/10/62

"
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LEA SEA G R E E MEN T----- ---------

, I

This LEASE AGREEMENT, executed in duplicate this . day of _--_:J'
19--, et SAN DIEGO, CALIFORNIA, by and between T~E CITY a: SAN DIEG~, a municipa I

corporation, in the County of San Diego, State of California, 'hereinafter referred
, , .

to as the "CITY," ,end MAI{[NE'PARK, a California corporation, whose address iSI
880 South Harbor Scenic Drive, Long Beach. California, hereinafter referred to as
"LESSEE,"

WITNESSETH----------
ARTICLE I

The CITY hereby leases to LESSEE and LESSEE hereby leases and hires from CITY
that parcel of real property, together with appurtenances thereto, situated in
He C(lUNTY C:F SAN DIEGO, STATE ,C:F CALIFORNIA, Which is, designated as Parcel , in
the plot plan attached hereto marked EXHIBIT "8" and made a part of this Lease.

/

Said parcel is hereinafter referred to as the "Premises."

I, EXH!BIT "A"
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ARTICLEII

~

The term t:'f this Lease shall be r bo perit:'d nf FIFTY (50) YEARS,beginning

19_ and ending ~~., g)_~

ARTICLEIII

USE (F nE PREMISES

The premises shall be used fN" the primary purpose , and Lessee shal " have the
:{ ., , =~~

right, t:'f constructing, operating, and maintaining theren'han ocean aquarium ex-_

"'::;hi:bi;.tsubstantially nf the type and nature described in the master plan which is

attached hereto and: marked Exhibit C, (said aq'uadum'is ..s...metimes herein referred'

to as·the :Marine Li-fe -Exhibit) and fnr such 'incidental uses as, maintaining,- oper>
. i ,'. ~: ;.. .. "... '. '"I" 'J '-'" :..._. • '.'. I·

I 'I
/," l, • I' ',1"
restaurant and.cncktail, lounge, -end snack ber a•. Said restaurant and cocktail

-,-Inunge,-::-to be constructed during Phase II nf' the deve lopment-, shall be for the ex...'
" ,leased area

clusive. use of the patrons of the./ and access to -sai,d-r-estaurent' and cock t'afl
lease

lounqe shall be frem within the jt limits. Lessee shall in Bdditit:'11 to the

foregning, have the .right to use the said· premises to t:'pe;rate and maintain there-

on activities which are incidental to the foregoing and such nther act"i,vities as
, ,

m~y frem time to time lie, deemed desirable to serve the patr-ons nf tho Marine Life
.'1,", ,

Exhibit and r ho publi7:and as may have first bee~ approved by the Cit~i;' w~iting.

In connect-i on with the maintenance and "peratit:'n;and selling of rides on.
hydrdfoi I':'type::water-cr-af-t., Lessee she II have, and City here by grants and extends

to Lessee, ·the right and privi lege to nperete hydrof(">il-type watercraft in ·t·he-

.pub! ic".waterway s -nf-Mtssi:clO' Bay; Le·ssee-she·1 I a I$('I'-have't he rig ht to embark-end- v

di sembark pessenger-s-a·t- the said premise sand t he rig ht to .cl:lnstruct and maintai n

\
into the said premtses from the waterways fronting nn the premises, a channel at

t he Iocer ton-and of the dimensi(\ns indicated on Exhi bi"t B attached hereto.

The gr:-ant,ing of this right, and privi lege in connection with use and (\pera-

tion nf ,hydrofoi I-type watercraft 0n t he waters ,nf Missi"n-Bay- may be suspended

by the City at any time when, in the npinion of the City Manager such use

becomes detrimental or hazerdnus to the C'ther uses I'f Missinn Bey~ In

any event, City shel f have the right upnn ten (10) days' written no~

tice ,to require Lessee tf' suspend the use and operation nf ~hydrofoi 1-'

type __wate~t fnr limited and predetermined periods when~ in the opinion of
\i

2.
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.'
,'fhe City Manager, such use and operation would unduly interfere with the use of

_Mission Bay for a major public event.

Such suspension,sha I I l;e without liabi Ii ty to the City for damages of any

kind suffered by th'e Lessee as a result of such su'spansf on, The rights and

privi leges hereby granted sha l I be subject to the avai I abi lity of operating area
•• , I ,

and at approved speeds and under such other Municipal, State, and Federal rules
','

and regulations as are applicable to the operation of said hydrofoil-type wateG-
."-'eraft •

LESSEEshall use the premises only for the purpose of conducting thereon the

business for which they are demised and shall di ligent Iy conduct such business to

produce a reasonable and substantial gross income.

',RTICLf. IV.

BQ!I. '

The rent which LESSEEhereby agrees to pay to CITY and which sha II be paid at

the Office of the Treasurer of Th'ECITY C'F SIN DIEGO"Room 162, Civic Center, ,'San'
I

Diego I, California, is as follows:

A. For that portion of the Term expiring prior to commencement of operations,

Which is I-.ereby defined as the opening of the Marine Life Exhibit to the
, ,

public, as evidenced by sales or admissions to the general public, the rent

shall ce the sum of $:i,J20.4/per month payable monthly in advance. Provided,

however, any pO,rtion of the sum paid as consideration for the option to lease

the Premi se s sha I I I:.e app Iied to such rent as a Iump sum advance payment of

such rent.

If operations begin wi thin the time specified in the hlASTERPLAN, attached

hereto as EXHIBIT "C", t~n the total sum paid as ,rent during said construc-

,tion period shall be applied and credited to, the rent to become due during the

first year of operations as specified in Paragraph B of this ARTICLEIV. In

the event LESSEEdoes not begin construction of the Marine Life Exhi bi l' I'/i th-

in the specified time after execution of this LeaSe, r ben this Lease sha ll be

automatically terminated. The City Manager, however, in his discretion may

grant one 30-day extension period for the commencement of construction after

which further delay to begin construction wl II cause the 'automatic termina";,
r ion of the Lease Agreement unless the development schedule is revised by mu-

t ua I con sent of the parti e s and evidenced by an amendment to t hi s Lease ,

B. After the commencement of operations, as hereinabove defined, and continuing

t hereafter for the remai nder of t he Term, LESSEEsha f I pay to CITY a sum of

money equal to the total of the sums computed on the basis of ,the various

3.
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percentoo" <;: 01 LESSEEt S grOl!l5 inCQllle as MrQinafter wt fort.h in tJ:d:s S4J b-

paragraph (n of ARTICLE IV. or the minimum yearly rent 8S hereinafter set

forth in this Subparagraph (B) of ARTICLE IV. whichever of the two sums is

t he greater.

"I. The per~entage r~ntal which LESSEE agrees to pay CITY shell be computed

on t he basi s of the fo I Iowi ng percent ages:

.ea) THREE PERCENT (3%) of all gross income derived from the dispensing

of food and'·non-alcoholic beverages .i n the operation of any res-

taurant or snack bar.

(b) 'TWOANDONE-HALFPERCENT (~%) of the gross income. from admission

charges •

._(c) ( <1f'\ \ .. FIVE PERCENT 5/0/ of the gross income from operations of' any cock-

tail lounge. bar or other facility whose primary funct.ion.:is.dis-

pensing alcoholic beverages or from the sale or service of any al-

coholic beverages dispensed from any faci fHy regardless of. i,ts

primary function. excepf.Lnq- mea Is-or- food served on the Premises

f r cm any such faciJityshal1 be subject to the rent stated in (a)

above;.

(d-)-SEVEN--PERCENT-(7%)-of -the gross income. if any. from operation of
"

...... ·t·he-par:ki ng lot or Iot s,
,

(ej~SEVEN PERCENT (7%) of the gross income. from any other sale. serv-

ice or operation on the leased Premises approved under the purposes

for which this Lease is granted; or such other percentage of gross

income as may be agreed upon by the partie.s prior, to the 'commence-
.' ....~\_I '.,,, ,. . : ,f ....

ment of any· such acti vi t'y • service or operati 0':\. In the event the.,
parties cannot reach an agreement on the percentage rent to be paid

to CITY. then suchactivi ty. service or operation sha I I· not be en-

tered into by LESSEE.-

I , (.()
. . i • , ...-'-"'- '~'.

Rent paid to City from coin-operated vending machines sha' "be com-
.1·. '

puted and.included in the computation of rent due in accordance with. 1 .: . , ..
SUbparagraphs. (ah~(c)-:Jmd:·(d)-·of. this Peragrap:h':':I-. on ·the basis of

. f "fl . • ..
total-,.inccme from seid machines. Provided however, that sat d rent

v'
paid for;1 telephones. cigarette machines and. other coin-operated vend-

ing machines which may from time to time be mut'ually acknowledged and

, 'J

4.
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agreed to be i~~tal led primarily for the pUblic convenience; shall

,be computed on the basis cf the income received by Lessee rether

t han on the gross income' of the machine, if Lessee has no ownership
"-"'1. . • ' •. ~.

equity in said mflchinp;Iand if tr.e total ,gross inccme. from al,,, vend-
'. '

ing ~flchines'on the leased premises does not exceed ~800:per month.

When a portion of the premises is leased by LESSEEto a SUBLESSEE,the,

rental and the use of the Premises shall be subject to approval of the

,
- i ~" .

CITY in the manner set forth in Par'egraph:':/:e of this Agreement. It is

contemplated that the CITY shall not receive less rent under a Sublease

Agreement than if that operation were conducted by the LESSEE. The rent

received by LESSEEfrom the SUBLESSEEabove rental paid to CITY shali

not be computed as, part of the LESSEE's gross income aga~nst Which the

percentage rental applies.

LESSEEshall render monthly to CITY an accounting of gross income and

rent due, based upon the percentage rental herein set forth and shall,
" ,

in accordance with such accounting, pay to CITY the percentage rent due

for such month on or before ,the 30th day following the month in which

such gross income was earned, as ~pecified, in ARTICLEV of this Lease

Agr.eement,~ In the event LESSEEfails to pay such rent when due, then

LESSEE'shall become liable foro-and agr:ees to
, \

the rent, due, a sum,equal to
'"

pay to CITY in addition to
- / ' I,,-" . ., .' ,',. _ r:

FIVE PERCENT(5%) ,o~, t-he rent due. as com-

,

pensation to CITY for loss of revenue resulting from such delinquency

and en addi tiona I FIVE PERCENT(5%) of the ren't' due 85 compensation to

CITY for loss'of revenue reoulting frcm such delinquency for each addi-

tiona I 15 days thereafter ,that such delinquency exists. Provided, how...,

ever, City Manager shal I have the right to waive for good cause, any de~

11nquency payment upon written application of LESSEEprior to any suc~

delinquency period~

2. The minimum annual rental (hereinafter referred to as the "MinimumAnnual

Rent") sha J ,I, be paid in arrears at the expiration of each year of the.. . . .

term and shall be computed on-the-basisof an area of '. square feet""------
c~ of Iand and an area of ___ s.quare f e~d' of weter bei ng inc Iuded wit hi n

the Premises.

(a) For the first year; t:eginning with the date that operatio .., as
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hereinabove defined as being evidenced by any service or sa les of

admission to the Marine Life Exhibit or any part thereof. to the
-general public, or commencing with the first day of the fourteenth

.ce t endar month after execution of this Lease, whichever of the two
" ,

dates is sooner, the minimum annual rent shall be thr0<? cents ($.03)

,per, square foot per year for t he Iand area and one cent (~).01) per

square foot per year for the water area. or a total minimum annual

rent of 0'------- _, I .'. < ',
(b) The Minimum Annual Rent for th~ second year of the Term next fol low-

ing the date determined in accordance with Subparagraph B (2) (0) of
. !..-: I •

.t ht s ARTICLEIV shall be four cents ($.04) per square foot, per year
. \. '\ .

for the land am one. and three-tenths cents ($.013) per square foot,

per year for the water. or-an annua I 'mi nimum rent a I of ,~- .....---_ ...
(c) The MinimumAnnual Rent for the five years of the Term next fol low-

ing the second year of the Term as defined in SUbparagraph B (2) (b)

of this ARTICLEIV shall be Five Cent's ($.0~:5) per square foot per

year for land and two cents Ui.02) per square foot per year for the

water. or an annual minimum rentAl of :~, .....,_ ..... '
.

(d-) The MinimumAnnual Rent for the balance of tf}e Term, after the ex-

piration of, those portions', of the Term referred to in SUbparagrap,hs

2 (a) .• 2 (b) and 2 (c) of t~is ARTICLEIV she.l]. be at the basi c-r-ate,

set f or-t h in ,said sUbparagraph 2 (c), provided, however ~ such -Mi"ni:mum'

Annual Rent may be adjusted at CITY's option at the expiration of

each THREE(3) years commencing with the THREE(3) year period naxt-

\
following t,hat portion of the Term referred to and pr-ovi dsd for in

SUbparagraph 2 (c) of this ARTICLEIV and continuing for the remainder

of the Term. Such adjustment shall be as f o l Iowsr MinimumAnnual

Rent may be adjusted at the expiration of each said three (3) year
, ,

period so that the MinimumAnnual Rent shall be in a sum equal to

66-2/3% of the total Rent paid by LESSEEon the basis of a percentage

of gross income. such adjusted MinimumAnnua I Rent shall ~ ,applicable

for the next succeeding tlTee (3) year period when it may again be re-

adjusted.

6.
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ARTICLEV

MAINTENANCECF RECORDS
I

Gross Income as used in this Lease shall include all income resulting from

occupancy of the demised Premises from whatever source derived whether received

or to become due. (except such income as shall tespecifically exc-luded as e l se «

where in this Agreement) including the amount of any manufacturer's, or importer's

excise tax included in the prices of property sold. even though the manufacturer
, ,

or importer is also the retailer thereof. and it is immaterial whether the amount

of such excise tax is stated asa separate charge. Gross income. however. shall

not include Federal. State or Municipal taxes collected from the consumer as such

taxes (regardless of whether the amount thereof is stated to the consumer as a

separate charge) and paid over periodically by LESSEEto a governmental agency ac"

companied by a tax return or statement. but the amount of such taxes shall be

shown on the books and records elsewhere herein r.equired to be maintained.

Whenever the rent hereunder is dependent on percentage calcul "tions of gross

income accruing to LESSEE. LESSEEshall keep. or cause to be kept. true~ accurate

and complete records and double entry books frcm Which the CITY can at all times

determine the nature and amounts of income sUbject t() renta I percentage .frcm the

operation of the Premises. Such records shall show all transactions relative to

the conduct of ,the operation., and such transactions shall be suppor-ted ,by docu-r

ments or original entry such as sales slips. cash. register tapes. purcha,50 in"

voices and tickets issued. In the event of admisdon charges. LESSEEshall issue

ser I e l ly-numbar-ed tickets for each paid admission and shall keep adequate records

of said serial numbers issued and of those unused. All sales or rentals of mer"

on a sales slip. Said cash register shall have a locked-d n total Which is con"
, ,

stant Iy, eccumul e t fnq , Which total cannot be reset. and at the option of the CITY.

a constantly locked..jn accumulating printed transaction counter which cannot be

reset. and/or a printed detai led audit tape, located within t.he regtster. Com"

plete beginning and ending cash register readings sha! I be made a matter of dai Iy

record. Said books of account and records ~hal I be kept or made avai lable at one

location wi thin the limits of the CITYof San Diego. Not J ater then the thirtieth

of each month. LESSEEsha I I render to CITYa detai Ied statement as to t he source
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of the reod.pts sh()wing af I money accrued and sale,s made during the preceding month

together with t,te amount pAyAhle lo, ClTY os. hcroil<abovC'l provided and shall ~ccom-.

pany same with a remittance of tte amount 50 shown to be due CITY•. CITY shall,

through its dUly authorized agents or representatives, have the right to at any

and a II reasonable times examine and audi t said records for, the purpose of'deter-. ,

mining the accuracy thereof, and of the monthly statements of moneys accrued and

sa Ie s made on sai d Premi se s,

ARTICLEVI

QUIETPC6SESSICI'J.

LESSEE, paying the said rent and performing the covenants and agreements

aforesaid, sha l J and may at all times during the said term peaceably and quietly

have, hold and enjoy the said premises for the term aforesaid. If CITY for any

reason whatsoever cannot deliver possession of the said premises to LESSEEat

commencement of said term as hereinbefore specified or, if LESSEEis disposses~ed

through action of a title superior to CITY's, then and in oi ther of such events,

this lease shall not be void or voidable nor shall CITY be liable to LESSEEfor

any loss or damage resulting therefrom; but there shall be determined and stated

in writing by the City Manager of CITY a proportionate deduction of the rent cov~

ering the period or periods during which LESSEEis prevented from having the quiet

possession of the demised premises.

ARTICLEVII

INSLRANCERISKS

The LESSEEsha I I not use, or permi t said Premi 50 s, or any part thereof, to

be used, for any purpose or purposes other than the purpose or purposes for which

the Premises are hereby leased. Unless included wi.thin said purposes authorized

by CITY or necessarily incidental to such uses, no use shall be made or permitted

to be made, or permitted to be made of the Promises, nor acts done, Which wi II in~

crease the existing rate of insurance upon the bui Iding or bui Idings, if any! be-

longing to CITYwhich may be located on the Premises or in which the Premises may

be located, or cause a cancellation of any insurance policy cove,ring said building

or buildings, or any part thereof, nor shal I any article Which may be prohibi.ted

by the standard form of fire insurance policy be ,0r be permi.tted to be. kept used,

or sold in or about said Premises. The LESSEEshall at its sole cost and expense,
, ,

comply with any and al I requirements, pertaining to the premisesjof any insurance

8.
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organization or C;,-llIP",,,,y, IIC:I.,...,"'::;l::l.,' foCI', I f.e III"rinJ"(1nanceof reasonable fire and

public liability insurance, covering said buildings and appurtenances.

ARTICLEVIII

MECHANIC'SLIEN BOND

LESSEEwi II save CITY free and harmless ard indemnify CITY against all claims

for labor and materials in connection with improvements, repair or alterations to

the Premises, and the cost of defending against such claims, inclUding reasonable

ettornay t s fees.

During any period t.hat improvements, repairs, or alterations ar.e being con-

structed on the Premises by anyone other than the CITY, the LESSEEshall file with
, .

the CITY a bond condi tioned for the payment in full of tl-e claims of all persons
, ,

performing labor upon or furnishing materials to be used; in the amount of the e s -

ti,rn::lod cost of tl-e improvement, or repair as deter~i ned by the City Manager. Tile

bond shal I be acknowledged by the LESSEEas principal and by a, corporati?n li~

censed by the Insurance Commissioner of the State of California to transact the

business of a fidelity and surety insurance company as surety.

In the event any lien for labor or materials or arising from any su~h con~

struction is imposed or recorded against the leased premises and the lien holder

attempts to perfect such lien by a lawsuit and the LESSEEshal I have failed to

comply with the requirements of this ARTICLEVIII, this Lease shall be subject to

termination at the expiration of f ive (5) days after service of Summonsin such

lawsuit upon tl-e CITY; provided, however, that the City Manager shall have the

right to continue this Lease in full force and effect by notifying the LESSEEin

writing of his election to do so.

Further provided, that in the event LESSEEfai Is to file said bond and a me-,

chanic's lien is recorded and an action is commenced to foreclose such lien, then

any lender or lending agency or person who is a beneficiary under a trust deed or

mortgaged under any mortgage securing any loan on or in connection with the Prem~

i ses which Vias recorded wit h the pri or consent of CITY shal I be notified of the

failure of the LESSEEto give Hoe bond and shall have 30 days to satisfy any such

mechanic's lien, and if such flnancial institution lender or Jendin9, agency 0.1"

person does so satisfy and remove such lien and action, then this Lease shall con-

tim£! in effect for the remainder of the Term.

9.



ARTICLEIX

ENTRYANDINSPECTIoN

CITY reserves; and sheJ I always have the right to enter the Pr'em'ise s for the

pUrflO5P."J: Hip.wi.ngand ascertaining the condition of the same. or to protect its. '.

interest in the Premises or to inspect the operations conducted on said prem'ise s,

In the event that such entry or Lnspect i on by, CITYdisclnsesj -in the opinion of

the City Manager. that the Premises are not in a safe, healthy and satisfactory

condition or a violation of any Municipal, State or Federal ordinance, statute or

law, or any breach of condt r i on of Lease, CITY shall have the right. after ten
, , ,

(10) days! written notice to LESSEE, to have any necessary maintenance work done

for and at the expense of the LESSEE. LESSEEagrees to pay promptly any and all

costs incurred. incl uding reasonable expense,s of CITY in having such n,ecessary

work done in order .to keep said premises in a safe, hea I thy and satisfactory con>

dition and to cure any vi-olations or breach of conditions of l.ee se , Repayment

thereof shall be deemed to be a part of the rental and paid as such on the next

day upon Which said rent becomes due.

Upon demand by CITY. LESSEEshall file a faithful performance bond in an

amount equal to one-half of the annual rent paid to CITY based on the previous

twelve-month period. The rights reserved in this and the following section shall

not create any obligation on CITY or increase obligations elseWhere in this Lease

imposed on CITY.

ARTICLEX

ASSIGNNENT

LESSEEshall not ass:ign this Lease or any interest herein, and she l l not sub-

let the Premises or any part thereof, or any right or, privi lege appurtenant there",

to, or suffer any other person (the agents. officers and employees of CITYexcepted)

tn occupy or use the Premisas. 'except as consistent wit,h the purpose ofthi-s Agree'"

ment, without the prior written c?nsent of the Ci.ty Manager of CITY. A consent to

one assignment. SUbletting, occupation or use by any other person shall not be

deemed to be a consent to any subsequent assignment. subletting, occupation or use

by another person. Any such assignment or SUbletting without such consent shall

be void. This Lease shall not. nor shall any interest therein. be assignable. as

to the interest of LESSEE, by operation of law, withC'ut the written consent of the

City Manager. Provided, however, any lender whose loan has been approved by the CITY

has the option to take over as Lessee, as provided in Article XXVIII - Lease En-

cumbrance ,
10.
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ARTICLEXI

COMPLIANCEWITH LAW

LESSEE shal I, at its sole cr:st Bnd expense, crmply and secure compliance

with all requirements of Municipal', State and Federal, authf'lrities now in fnrce,

rr which may hereafter be in fr:rce, pertaining tf'l the Premises, or the oper-a-

t ions conduc te d therof'ln, and shall faithfully obso rve, and secure observenco with,

in the use r:f the Premises, al I Municipal f'lrdinances and State and Federal sta-

tutes nnw in f or co f'lr which may hereafter be in ff'rce, and shall pay before de-

linquency all taxes, assessments, and "fees assessed f'r levied upon the LESSEE f'lr

the Premises by re ason of any bui Idings, structures, machines, app liances f'lr

other improvements f'lf any nature Whatsoever, erected, instal led or maintained by

LESSEE or by reason of the business or f'ther activities of LESSEE upr:n or in cf'ln-

ne cr t on with the said demised Premises. The Final Jud~ent 'aite'I>
taken of aoy court of compe-.tent jurLsdL~tLon, or the admLssion of LESSEE or any SUBLESSEEor PERMITTEEin any

action or proceeding against them or any d them, whether CITY is a party therotf'l

r:r not, that the'LESSEE, SUBLESSEEf'lr PERAliITTEEhas viol e t ed any such ordinance

r.r statute in tho use ('If tho Premises shall be conc l ustvc of that fact as between

CITY and LESSEE.

ARTICLEXI!

Time is of the essence f'f each and all 'r'f the terms and provisions of this

Lease and this Lease sha II inure to He benofit of and be binding upon the parties

horetn and any successors nf LESSEE as fully and to the same extent as thf'ugh spe-

cifical Iy mentir:ned in each instance, and all covenants, stipulatinns and agree-

ments in this Lease shall extend tr. and bind any assigns f'r SUBLESSEESr:-f LESSEE.

ARTICLEXIII

WAIVER

T~e Waiver by CITY nf any breach of any term, covenant, or cf'ndition horein

contained shall nf'lt be deomed t,., be a waiver f'f such term, covenant, or cond lt ton ,

or any subsequent breach of t he same or any ot her term, cr-venen t, I"'r condt til"'n

herein contained. The su bscquon t acceptance of rent hereunder by CITY she I I not

be deemed to be a waiver "f any preceding broach by LESSEE of any term, cnvenant,

or condition 0f this Lease, dror than fai lure (If LESSEE to pay the particular

rental sf' accepted, regardless of CITY's knnwlodgQ of such preceding breach at tho

I I •
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time of acceptance of such rent. nor shall any failure on the part of CITY to re-

quirG or exact full and complete compliance with any of the covenants. conditions

or agreements of this Lease be construed as in any manner changing the terms here-

of or to stop CITY from enforcing the full provisions hereof, nor shall the terms

of this Lease be changed or altered in any manner whatsoever other than by writ-

ten agreement of the CITY and LESSEE.

ARTICLE XIV

MERGER

The voluntary or other surrender of this Lease by LESSEE or a mutual cancel-

lation thereof. shall not work a merger. but will

operate as an assignment to it of any or all such subleases or subtenancies. Any

such surrender or mutual cancellation shall have no effect upon the rights of any

lender whose loan has been approved by the CITY. unless the surrender or mutual

cancellation provides for full satisfaction of the lender's trust deed or mortgage.

ARTICLE XV

NOTICES

Control and administration of this Lease is under the jurisdiction of the

Ci~f Manager of THE CITY OF SAN DIEGO and any communication relative to the

terms or conditions or any changes thereto or any notice or notices provided for

by this Lease or by law to be given or served upon CITY may be given or served by

letter deposited in the.United States mails. postage prepaid, and addressed to

the City Manager, Civic Center. San Diego~ California. Any notice or notices

provided for by this Lease or by law to be given or served upon LESSEE may be

given or served by depositing in the United States mails. postage prepaid. a letter

addressed to said LESSEE at the address stated at the commencement hereof. or may

be personally served upon said LESSEE (or anyone of them) or any person here-

after authorized by LESSEE to receive such notice. Any notice or notices given

or served as provided herein shall be effectual and binding for all purposes upon

the principals of the parties so served. A copy of any notice or notices sent to

LESSEE shall be also sent by registered or certified mail to any lender whose

loan has been approved by the CITY.

12.
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ARTICLE XVI

REMEDIES OF CITY

In the event (a) that LESSEE shall default in the performance or fulfillment

of any covenant or condition herein contained on his par~ to be performed or ful-

filled and shall fail to cure such default within thirty (30) days following the

service on him of a written notice from the CITY specifying the default or defaults

complained of and the date on which his rights hereunder will be teI'lllinatedas .:

hereinafter provided if such default or defaults is or are not cured, or (b) that

LESSEE shall file a voluntary petition in bankruptcy, or (c) that LESSEE shall

.be adjudicated a bankrupt, or (d) that LESSEE shall make a general assignment for

the benefit of creditors, then and in either or any of said events, CITY may at

its option, without further notice or demand upon LESSEE or upon any person or

persons claiming by, through or under LESSEE except the performance and ful-

fillment by the CITY of the condition precedent to ter~ination of this Lease as

set forth below, immediately cancel and terminate this Lease and terminate each,

every, and all of the rights of LESSEE and of any and all persons claiming by,

throllgh, or llnner LESSEE in or to the Leased Premises and in or to the further

possession thereof and may thereupon enter into and upon the Leased Premises

and repossess the same and expel LESSEE and all persons Claiming by, through,

or under LESSEE. The rights and remedies of CITY as hereinabove set forth,

are cumulative only and shall in no wise be deemed to limit any of the other

provisions of this Lease or otherwise to deny to CITY any right or remedy at

law or in equity which CITY may have or assert against LESSEE under any law

in effect at the date hereof or which may hereafter be enacted or become effective,

it being the intent hereof that the rights and remedies of CITY, as hereinabove

set forth, shall supplement or be in addition to or in aid of the other provisions

of this Lease and of any right or remedy at law or in equity which CITY may have

against said LESSEE. Provided, however, that in the event that there is a deed

of trust or mortgage on the leasehold given by LESSEE with the consent of the

CITY to secure a construction or other loan provided for herein, the CITY shall

not terminate this Lease until it shall have as a condition precedent served upon

the mortgagee or beneficiary written notice of the default or defaults complained

of and the mortgagee or beneficiary shall take the appropriate action required,

if any, by Article XXVIII - Lease Encumbrance, and this Lease shall not terminate

if said mortgagee or beneficiary take the appropriate action as Set out in Article

XXVIII and proceed with reasonable diligence thereafter; provided further, that

if mortgagee or beneficiary shall be required to perfect its right to cure said
12a
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default or defaults through litigation, then CITY shall have the option of the

following courses of action in order that such default or defaults may be expedi-

tiously corrected:

(a) CITY shall first correct or cause to be corrected said default or

defaults and pay the costs thereof (including costs incurred by CITY in en-

forcing this provision) from the funds of any Faithful Performance Cash

Bond on deposit with CITY, or CITY may call on Bonding Agent to correct

said default or defaults or to pay the cost of such correction performed

by or at the direction of the CITY.

(b) In the event that said bond is inadequate or non-existent~ CITY shall

notify beneficiary or mortgagee ten (10) days prior to exercising its right

to correct or cause to be corrected said default or defaults, and charge the

costs therefor (including costs incurred by CITY in enforcing this provision)

to the account of the LESSEE as rent ~hich shall be due and payable on the

date that the rent is next due after presentation by CITY of a statement of

all or part of said costs.

(c) CITY may terminate this Lease with respect to the LESSEE by either

assuming liability or any trust deed or mortgage theretofore approved by

CITY, or CITY may substitute~r said terminated LESSEE a new Lessee satis-

factory with mortgagee or with beneficiary.

Should said default or defaults be of a non-curable type or nature, such

as being impossible to, not practical to, or not feasible to cure, then the mort-

gagee or beneficiary shall have the absolute right to substitute itself to the

estate of the LESSEE hereunder and to commence performance of this Lease and

this Lease shall not terminate if such mortgagee or beneficiary shall give notice

in writing of its election to so substitute itself and commence performance with-

in the period set out in Article XXVIII after service upon it of said written

notice of default by the CITY. In the event of the election by the mortgagee or

beneficiary to substitute itself to LESSEE'S estate hereunder, the CITY expressly

consents to said substitution and authorizes said mortgagee or beneficiary to

perform under this Lease with all the rights and privileges and duties of the

original LESSEE hereunder, subject to cure of the default or defaults by mort-

gagee or beneficiary as set out in Article XXVIII, and LESSEE expressly assigns

all its interest in and to its leasehold estate in that event. Aforementioned

assignment extends to entire leasehold estate indicated in "Exhibit B". or Par-ceL ,1.

13.
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ARTICLE XVII

HOLDING OVER

Any holding-over after the expiration of the Term for any cause shall be con-

strued to be a tenancy from month to month, at any rental selected by CITY which

has been in effect during the Term, and shall otherwise be on the terms and condi-

tio~s herein specified so far as applicable. Such holding-over shall include any

time employed by LESSEE in removing fixtures and improvements as hereinbefore

provided.
ARTICLE XVIII

HOLD HARMLESS

CITY, its agents, officers and employees, shall not be, nor be held liable,

for any claims, liabilities, penalties, fines, or for any damage to the goods,

properties or effects of LESSEE or any of the LESSEE'S representatives, agents,

employees, guests, licensees, invitees, patrons or clientele or of any other

persons whatsoever, nor for personal injuries to, or deaths of them, or any of

them, whether caused by or resulting from any acts or omission of LESSEE in or

about the leased premises, or any act or omission of any person or from any de-

feet in any part of the Leased Premises or from any other cause or reason whatso-

ever. LESSEE further agrees to indemnify and save free and harmless CITY and its

authorized agents, officers, and employees against any of the foregoing liabilities

and any costs and expenses incurred by CITY on account of any claim or claims

therefor. \provided, however, that this Hold Harmless Clause between LESSEE and

CITY shall not apply to any injury, death, or damage caused by the CITY, its offi-

cers, employees, or authorized agents.

ARTICLE XIX

WASTE, DAMAGE OR DESTRUCTION or PREMISES

LESSEE shall give prompt notice of any fire or damage that may occur from any

reason whatsoever. LESSEE shall not commit or suffer to be committed any waste or
.. to property . .J.nJury' or any puJ)1J.cor pru vate nuisance, shall keep the premises clean and clear

,
of refuse and obstructions and shall dispose of all garbage, trash, and rubbish in

a manner satisfactory to CITY. If the Leased Premises shall be damaged by any

cause so as to render the premises untenantable, unsightly, or unfit for the uses

or purposes for which the same ane hereby let, and said damages are reparable

within a reasonable time in the opinion of the City Manager, LESSEE shall make or

cause to be made full repairs to said damages so as to restore the premises to the

condition which existed prior to said damages, or LESSEE shall clear and remove

from the said Leased Premises, all debris resulting from said damages, and rebuild

.,
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the Premises in accordance with plans and specifications previously submitted to

City Manager and approved in writing by him in order to replace the operation in

kind and scope which existed prior to such damage t using for either purpose the

insurance proceeds as set forth in Section (d) of Article XXIII hereof marked

"Insurance." Preliminary steps with a view toward performing repairs t restora-

tion or replacement of the premises shall be commenced by LESSEE within thirty

(30) dayst and the required repairs, restoration or replacement shall be comple-

ted within a reasonable time thereafter.
with due diligence

In the event LESSEE fails to commence and/or complete /said repairs, restora-

tion or replacement within the time specified herein, then CITY shall have the

option to do any of the following:

(a) CITY may terminate this Agreement by the giving of notice of such

termination in writing to the mortgagee or trust deed beneficiary holding

the proceeds of insurance as set forth in Section (d) of Article XXIII

hereof entitled "Insurance," and upon receipt thereof', said mortgagee or

trust deed beneficiary holding said insurance proceeds shall carry out the

provisions of Part 2 of Clause (d) thereof.

(b) CITY may make or cause to be made sai:d repairs t restoration or

replacement of improvements, or to restore the Premises to a clean and

neat condition and charge the costs therefor (including \costs incurred by

CITY in enforcing this provision) to the account of the LESSEEt and

LESSEE authorizes CITY to use the insurance proceeds for said repairst
restoration or replacement of improvements, or to restore the Premises to

a clean and neat condition, in accordance with Article XXIII hereof en-

titled "Insurance" and held in trust by e. mortgagee or trust deed bene-

fdc.i.ary, and LESSEE hereby waives any right of said insurance proceeds.

In the event CITY selects said Option (b)t CITY may have the additional

options of either (i) continuing this Lease in full force and effect; or (ii)

terminating this Agreement with respect to the LESSEE by either assuming

liability for any trust deed or mortgage theretofore approved by CITY, or CITY

may substitute for said terminated LESSEE a new LESSEE satisfactory with

mortgagee or beneficiary.



-. •

: .

IIRTICLE xx

CVINERSHIPCFIMPROVEMENTS

All improvements 0f e permanent nature excepting trade fixtures installed by

LESSEE in eccoreenco with the pr0visirms herenf she! I become the prnper'ty i'f the

CITY at CITY's optinn, upon expiratinn or sOnner terminatii'n nf this Agreement.

Trade fixtures insta II ed by LESSEE sha II be and remain the property of LESSEE.

LESSEE sha l I have t he rig ht t o remove said trade fixture s within a reasonable time

after the termination nf this Agreement at LESSEE's nwn expense, pr-ovi ded that any

damage tn the remaining improvement shal I be repaired and the Premises left in

gnnd order and condition. In the event LESSEE d0CS not so rem0ve said trade fix~

tLires, CITY may r'omovo, 0r 50 II, or destroy t he same at the expense of LESSEE~ and

LESSEE sha II pay tn CITY the r-cescneb!e cost nf any such remevel i sa lo or de str-uc>

tion together with the r-oasone bte co st ,.,f repair nf damages to CITY's pr-oper ry re-. .

SUiting fr()m such remnval. sale nr destructinn. lit the nption of the CITY. any

property. real (\r persnnal, n0t reverting to CITY, not S0 rem0ved by LESSEE may be
I·· .

deemed e band ....ned. and may be removed, I .\,

IIRTICLE XXI

IMPROVEMENTS,REPIIIRS, ALTERIITIONS

LESSEE she II nor make any majnr exterinr a Iteratinns 0r changes in the LGa50d

Premises or any bui Iding 51tuated t herenn. "r cause to be made, bui Iter insta J led

thereupon any improvGment (nt~er than improvemGnt. alteration nr change tn the in-

torior nf a building. the exterior design (\f which has heretofore been approVGd in

writing by the City Manager nf CITY), except in eccordence with plans and specifi-
. . .

cations previously submitted tn the City Manager nf said CITY and approved, in

writing, by him. LESSEE shall sul:mit tn the CITY a realistic estimate nf the cost

nf any improVGments tc be installed by the LESSEE upnn the Leased Premises pr'inr

tn the commencement nf con et ruct t on, This estimate shall be SUbject tn verifica-

tinn by the CITY upon crmpletinn nf improvements. Such costs when approved by
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Ci ty Manager (If CITY sha I I become t he "Approved constr-ucr tr-n o-st s" ('f any im-

pr-ovemenrs placed on the Leased Premises by the LESSEEand sha II become the basis

ft"r ct"mpensation to the LESSEEin the event t"f terminati0n t"f this Agreement under

Paragraph hen:!t"f entit led "cencc I Iati r·n. "

LESSEEagrees tt" take good care t"f the Leased Premises, fixtures and appur-

tenances, and "f a II a Iterati"ns, addi ti"ns and impr(lvement s tt" any r:f them 81 d

make all repairs in and about the same that may be necessary t,., preserve them in

g("nd nrder and cond i t i on (Which repairs shall be equal t" the nr.iginal work in

respect tn quality), and pr-empt Iy pay the expense d such repairs.

CITY shall n0t be required tr make any improvements, repairs or altQrati"ns

n0t herein specifically required. LESSEEhereby waives all right tn make repairs

at the expense (If CITY as provided in sccr t on 1942 d the Civi I C"'de ('f the State

('f Califnrnia and all rights pr(lvided by Secticn 1941 nf said Civil Code,

ARTICLEXXII

SIGNS

CITY and LESSEE shall agree upon the type, size, and design ,.,f a sign "r

signs t" be installed C"n·,~theLeased Premisos.in eccordence with the established

sign. po lt cy fC"'r lIIissi0n Bay Park.

ARTICLEXXIII

INSLRANCE.

Upnn taking ptiysical posse est on nf the Leased Premises LESSEEagrees to take

"ut and maintain pub l-ic liabi lity insurance with an insuran-co carrier satisfac-

tnry t(l CITY to prntect against 10ss f rr-m liabi lity imp"sed by law f('r damage's on

account ('f bf'dily injury, inclUding death resulting therefrom, suffered or alleged

t" be suffered by any per-son 0r per sons whar socver- re sul t tnq directly or indirect-

Iy frC"many act nr activities·nf LESSEEnr any person acting f"r LESSEEnr under

LESSEE's c0ntr("I or directi0n and also to protect against Inss frC"m liability im-

p0sed by law fnr damages to any property of any person caused directly t"r indi-

rectly by acts or activities rf LESSEE0r any person acting for LESSEEnr under

LESSEE's cont r-oI C"r di.rectinn. Such pub li c liability and prcperty damage insur-

ance shall be maintai.ned in full force and effect during the entire term of this

Lease.Upon taking physicctl pc~se9.Siop of tho Leased.Premises,LESSEE shall maintain the

minimum am0unt of not less than Tw("Hundred Thousand Dol lars ($200,000.00), f(lr

0ne persnn injured in nne accident and nt"t less than 0ne Milli"n Dnllars
/

16•. '. "
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($1.000.000.00) fnr mnre than nne persnn injured in nna accident•.and ~n the

emount nf nn,t less than Fifty Tht'usand Dnllars ($50.000.00) with respect t" any

prnperty damage afnresaid. If the ~orati0n under this Agreement results in an

increased nr decreased risk in t bo opi rrion nf the Ci ty Manager. then tro minimum

limi ts hereinabnve designated shall be changed accnrding Iy. If LESSEEdoe s nl"t

keep such insurance in full f"rce and effect. CITYmay take our the necessary in-

surance and pay the premium. and the repayment t,herel"f shall be deemod to be a

pert' "f tro rental and paid as such en tho next day upon which rent becemes due.

Pr"vi st ons 0f thi s paragraph as tl" mai ntenance nf insurance sha J I nl"t be cnnstrued

as limiting in any way the extent to which LESSEEmay be held r-e sponst b!o f(·r the

payment d damages tn per sons or pr-ope r r y resulting frr-m its activities (Or tho ac-

tivities nf any per son l"r persons fnr which it is ('Itherwise re sponst b lev

During the term I"f this Lease tho LESSEEagrees t('l de,fend in the name r:-fand

on behalf "f He CITY all claims "r suits f0r damages and all fixed cr-st s and in-

terest on all such legal pr"ceedings and pay al,l sums which the CITY may become

liable tr- pay as damages impnsed up"n CITY by law arising nut "f accidental bndily

injury I"r death suffered "r alleged tl" have been suffered by any person while with-

in r-r upon the Premises described in this Lease. and'tn pay al I, sums which t.he

CITY may become liable tl" pay as damages impnscd upon CITY by law resulting frnm

accidental injury tl" or dosf r ucf i on rf pr ope r-tv nl"t '"'wned. leased. occup'lod, nr

used by. or in the care,' custody d. I"r contr-o t r-.f the LESSEEnr nf the CITY nr /"If

any emplnyee "f the LESSEEI"r "f tho CITY SUbject tn the fnll"wing cnnditinns:

(8) This Agreement shall n"t apply t0 any injury "r death caused by any

empl"yee nf the CITY;

(b) The CITY shal I n"t vr-Iuntarily assume any liability or incur any ex~

penses "r settle any claim withl"ut tho written consent "f tha LESSEE;

(c) The LESSEEshall de liver tn the City Ihn~\gor <'f the CITY a '

pb1ic!Y:' ('If bndi Iy injury and pr"perty damage liabi Itty insurance. is-

sued by a company licensed tl" transact such business in the state "f

C8lifnrnia. indicating that the LESSEEhas in that cl'ffipany bndily in-.'

jury and prnpcrty damage liability insurance as required in Paragr~ph

XXIII. and that the p"licy has been endnrsed nr d"es ntherwise c"vcr

the cnntractual liability impl"sed by this Agreement and that the in-

surance cnmpany shall nl"tify the CitY' lf~ngor, . if said pdicybc.!

17.



prior to the termination date specified in the policy without·

•
terminated or limited in any manner prior to the termination date

specified in the certificate.

(d) LESSEE also agrees upon commencement of construction on the Leased

Premises to take out and maintain during the entire remaining term

of this Agreement, fire and extended coverage insurance on all prop-

erty of an insurable nature belonging to LESSEE located/upon the

Leased Premises. Said insurance shall be written by an insuranc~

carrier satisfactory with CITY and in an amount sufficient to cover

at least 80% of the replacement cost of said property. LESSEE shall

require that a policy ; of such insurance be filed with CITY and

that said insurance shall not be terminated or limited in any manner

prior written notice to CITY. LESSEE shall pay the premium for such

insurance and shall require that any such insurance proceeds result-

ing from a loss under said policy are payable jointly to CITY and

LESSEE in order that said proceeds will be reinvested in rebuilding

or repairing the damaged property, or said proceeds may be disposed

of as specified in ARTICLE XIX of this Agreement, provided, however,

that within the period during which there is in existence a mortgage

or deed of trust upon the leasehold given by LESSEE with the prior

consent of the CITY securing a constructi9n or other loan provided

for in S·"ction XXVIII "Lease Encumbrance" herein, then and for that

period all pOlicies of fire insurance shall be made payable jointly to

the mortgagee or beneficiary and the named insured and surrendered to

the said mortgagee or beneficiary, and any proceeds collected there-

from shall be held by said mor-tgagce or beneficiary for the following

purposes: (1) As a trust fund to pay for the reconstruction, repair

or replacement of the damaged or destroyed improvements in kind and

scope in progress payments as ~he work is performed, with any excess

remaining after completion of said work to be retained by said mortgagee

or beneficiary and applied in reduction of the debt secured by such

mortgage or deed of trust and with any excess remaining after full

payment of said debt to be paid over to LESSEE; or (2) In the event that

this Lease is terminated ~ritb consent of both CITY and mortgagee or bene-·

ficiary in lieu of restoration of premises, and said improvements are not

reconstructed, repaired or replaced, the insurance proceeds shall be re-

18.
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ARTICLE XXIV

•
tained by said mortgagee or beneficiary to the extent fUlly to discharge

the debt secured by said mortgage'or deed of trust and said mortgagee or

beneficiary shall hold the balance thereof without liability, to restore

premises to a neat and clean condition and then for CITY and LESSEE as

their interest may appear.

CITY reserves the right to increase the percentage of coverage when, in

the opinion of the CITY, the value of the improvements covered is in-

creased, subject to the availability of such insurance at the increased

limits.

CONTROL BY LESSEE

A part of the consideration for the granting of this Lease is the personal
. a- ; ~~

qualifications and abilities of George,O. Millay, Milton C. Shedd, David M. De

Motte, Kenneth Norris, Chadwick and Buchanan, Moffatt & Nichol, Willard Bell and

William N. MacFarland. Therefore the corporation named herein as LES~EE shall
\I - .' .,

remain owned and controlled by George D. Millay, Milton·C. Sh edd ,.David- M •.De

.Motte,-Kenneth Norris, Chadwick & Buchanan, ~loffatt & Nichol,. Willard Bell and

William N,. MacFarland; at least to the extent of 51% of the issued stock of said

corporation,
... A•.C-

and the;;r:'shall,as:-co-eXDcuti:ves,
I. , .

enterprise operated on the Leased

actively administer and supervise.
the business Premises; provided, however, that

...
in the event that any.vof vthe above-named ,part:-i'e~shall become incapacitated, -then'

the others shall cont .inuc in such active-administration and supervision. In the

event George D. 14illi.'lY,Milton C. Shedd, Davi d M. DeMot·t:-e,K:enneth-Norris, Chad- .. ' . .

wick & Buchanan, Moffatt & Nichol, Willard_Bell.

lBa.



'and. Wi.'-li.am_~_. 'MaGEar:Jand-sre a J I tncepect tated. then the st,..,ckhr\ J del" s she II se-

lect a manager acceptable t,.., CITY tC' S0 administer and supervise the said oper a-

ti""ns. The corp,..,ratirn herein named shal I be limited t,.., the ""peratirn nf the de-

mised premises under the terms r'f this Agreement. Sale r·r transfer (If stock in,

"r divestment f'f any interest in said crrpnrati"n by the ab"ve-named perst:'n~ in

excess ,..,f said 51% shall be con si dcred an assignment <'f interest and shall be

treated in eccor'dence with He pr ovi si.r-ns "f ARTICLE X d this Agreement; provi ded,

h<'wever, ·that the stock "f any st<'ckhnlder may be assigned t<' his spouse or direct
, ,

, .

lineal heir~ upon n<'tificati<'n .in ~Jriting tC' the CITY.,'
, ..' ~ '. t '.

ARTICLE XXV

STANDARD(F EMPLOYEES

The LESSEE and its emp I oyoe s wi. II at all times conduct themse l vo s and the

"peratif'ns on the Leased Premises i.n a credi.table manner. In the event the LESSEE

omp l oy s any per-sons i.n the exercise and use d the rights, Ii.censes and 'privi.leges

herein granted whr do nor conduct thomse Ive s i.n a. credi table manner in the opf rri on

"f the Ci.ty Manager <'f CITY, LESSEE agrees tt:' di. smi ss such per-sons f r('lfT)hi. s emp I<'y

within tori (10) days r,f receiving written nof i ce frrm the CITY that such per sons

are n"t satisfactf'ry to the City Manager.

I\RTICLE XXVI

D/\MAGEDEOur PMENT

LESSEE agrees tn salvage wi.thi.n 24 hour s, any d LESSEE's equipment within

Missi":'n Bay decl er-ed by CITY t" be a menace t o navigati<'n "r.a nuisance and to

salvage "r cause t" be salvaged al))' ~sunken ve sse t"'f" equi.pment upon t,he Leased
~ • 'I ~ '.. .. :

Premises irrespective nf <'wnership. -GI-:T-Y-mayrequire that an~ . .bs;a1's nnt' kept, i.,n

a clean and order.ly. cnnditi.f'n be .rem<'ved frr::m the Leased Premises.

IIRTIClE XXVII '/
). . Ii 1

TAXES

As further c<'nsideratinn f"r the execution of this Agreement-tESSEE sha If

pEly and discharge before de linquency all taxes and a~sessments which may be

),evied duril'\:l ~id tar,:m_lIpT'n tl,<> derrri rod premi.ses.

,
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ARTICLE XXVIII

LEASE ENCUMBRANCE

The CITY does hereby consent and agree that the LESSEE may encumber this

Lease, leasehold estate and the improvements thereon by deed of trust, mortgage,

chattel mortgage or other security type instrument to assure the payment of a

promissory note or notes of 'the LESSEE in accordance with the financial plan

approved in writing by City Manager upon the express condition that the net

proceeds of such loan or loans received by the LESSEE be devoted exclusively

to the purpose of developing the Leased Premises and for the primary purpose of

constructing the facilities in accordance with the said Master Plan for the
•Leased Premises; however, a reasonable portion of the loan proceeds may be

disbursed for, or applied to payment of incidental costs of such construction,

including but not limited to, anyone or more or all of the following: Off-site

improvements for service of the Lea~ed Premises; on-site improvements; escrow,

charges;, premiums for hazard insurance or other insurance or bonds required by

CITY; title insurance premiums and reasonable loan costs, such as discounts,

interest and commissions; also architectural', engineering, and attorney is fees

or such other normal expenses. Any subsequent encumbrances on the real property

must first be approved in writing by City Manager.

In the event it is desired to assign the beneficial interest of any deed of

trust, mortgage or other type sc~urity instrument, such assignment ~~t~~i~~.be ..

~p'~~~,~~~_C~T!~ Any assignee of a beneficial interest shall have the same rights

under this Lease as the assignor. CITY agrees not to unreasonably withhold

consent to assignments of the beneficial interest. The CITY further consents

and agrees that in the event said deed of trust, mortgage or other security type

instrument should at any time be in default and be foreclosed, the CITY will

accept the mortgagee or beneficiary thereof previously approved by it as its new

tenant under this lease with all the rights and privileges of the original LESSEE,

and that in the event that said mortgagee or beneficiary desires to assign this

Lease to its nominee, and said nominee is a reputable, qualified and financially

responsible operator in the opinion of the CITY, the CITY hereby agrees that upon

the filing of an application for the consent to such assignment, the CITY will

give its consent thereto, and,agrees not to unreasonably withhold such consent.

Anything in this Lease to the contrary notwithstanding, CITY shall not

exercise any remedy available to it for default hereof by LESSEE, unless and

until CITY, as a condition precedent to such exercise, shall have given notice

19a.



or mortgagee may pay the same to CITY or other proper payee within

to said beneficiary' or mortgagee, by registered or certified mail, postage prepaid,
addressed as said beneficiary or mortgagee shall from time to time instruct

CITY (or, in the absence of such instruction, addressed as shown on said' deed of

trust or mortgage), which notice shall specify the nature and extent of said

claimed default. Thereafter, said beneficiary or mortgagee shall have the

right and power to cure said default in the manner hereinafter provided and

thereby cause this Lease to remain in full force and effect.

8. TF ~~in np.F~ult be in the payment of rental, taxes, insurance pre-

miums,amount claimed und8r mechanic's lien on the Leased Premises or

any other sum of money required to be paid by LESSEE, said beneficiary

60 days after the mailing aforesaid; if so paid, said default shall be

cured and this lease shall remain in full force and effect. If, after
'~ " .

• ·'1·

any such payment to CITY, LESSEE pays the same to CITY, or in the event

CITY waives defaUlt, CITY shall promptly refund said payment to said
beneficiary or mortgagee.

b. If said default be other than specified in subparagraph (a) above,
CITY shall not exercise any such remedy if:

(1) Within 60 days after the mailing aforesaid, said beneficiary or

mortgagee commences foreclosure (by judicial action or trustee's

sale) of its mortgage or deed of trust; and

(2) Such foreclosure be prosecuted with reasonable diligence; and

~(3) Prior thereto, said beneficiary or mortgagee shall first have ob-

tained, in writing, the approval of CITY of all prospective pur-

chasers participating at said foreclosure sale other than beneficiary

or mortgagee as to their reputation, qualifications, and financial

responsibility, which approval CITY agrees not unreasonably to,
withhold; and,

(4) Within a reasonable time after foreclosure sale, the purchaser

thereat cures such defaUlt, if said default is curable from both a

feasible and practical standpoint, or if said default is not curable

from a feasible and practical standpoint, or if default is impossible

to cure, said default shall be incontrovertibly deemed cured upon

such foreclosure sale.

19b,



UTILITIES

•

ARnClI:. XX!X'

CIT¥ agrees to provide the following utilities services, water, sewer. power

and communications service and road to the property line of the Leased Premises

to be occup i ed by the LESSEEand in such a manner as t,-, enable the LESSEEto con>

nect with and utilize said services. /lny special "r unusual utility services will"

be provided by LESSEE. LESSEEshall or der , obr ei n and pay for all utilities and

sorvtco and installatinn charges in connoc t i r-n therewith. ,.d I water. sewer, pl"'wer

and communication lines installed by the LESSEEshall I::e installed undorgrl"und at

LESSEE's expense eccor'd'i nq t" specifications of said CITY. CITY shall have the

right t" connect to water. sewer. te lcp hone, gas or other uti lity lines as are now

nr nereafter installed upon tho Leased Premises. and shall have the right 0f ec>
. . .

cess to make and maintain such c<'nnoctions. CITY agroes tn pay the cost inciden-

tal to such cnnnecti0ns end to provide such separate metering devices as may be

necessary in order that CITYmay pay f.f"r t bo services used by it. LESSEEshall

install and maintain fire hydrants "n the Leased Premises as r-ocommenoed and ap-

proved by CITY. it I::eing understl"'od and agreed that CITY shall perform fr:or the

Leased Promises usuel fire and po lt co protecti'-'n.

CITY agrees that it shall construct and maintain at its expense any bridge

20.



,necossary--'fr<r' pub l i c passage'''v~r fhe chennoI pe"rrriit ted: t~ 150con structed' i,,' cr-n- ,. ,

'-necti'''n-wi,t'n, LESSEE's hydr"f l"'i. I watorcraft 'faci li,tic 5••_

MTICLE XXX

SCHEDULECF OPERATIONS

LESSEE agrees r o "perato the Loasod Premiros and assf'ciated fElci lities con>-

r i nuous l y thr0ughnut t bo entire te-rm nf this /lgnwment efter such promises are

first f'poncd tn the public in nrdar tn serve the pUblic interest and in acc"rdance
, \

with sound business practices. Clrsing "f pnrti"ns "f He Premises f"r limited

perind f0r remndoling, or alteratinns during times "f least interference with the

pub li c t s use <:'ofthe Premises wi II be granted by the CITY upnn request in writing

with reasonable n"tice by the LESSEE. 1111 facilities upon tho l ce sod Premises

shall be "pen 1' .... the public during a regular schedule nf days and h"urs which

shal I be SUbject 1''' appr-ove 1 rf l' he City Manegor. Pr"v1ded, hf'wever, LESSEE may

C 1"50 the promises certain days nf tho week during He "ff-seasnn upon prinr ap-. '

prr-ve l nf City Manager; Type and quality rf service furnished by LESSEE must

que I ify fnr l' he cnnditi nns and requirement s "f l' he "11" Card issued by DGpertment

rot !-balth for CITY 1'" opor at or s ,.,f f"'''d-hlmd ling establishments.

IIRTICLE XX.XI

CIINCELLATI eN '
~ ~--

If after' the 'fi.'rst tW0nty (20,),yct;lr per i od f'f this Lease or- anyoxtonsi."n

tho,:,ef'f" CITY by Res,.,luti"n ,.,f City Counc i I, determines the uses ,.,f the demised

Premises 'provi'ded by ARTICLE 1" ' hered are then 'incr'nsistcnt with public C0n-

venience and nec0ssi ty and further that th0 demised Premises shall 11."'1' be used for

said purpnses during the thor) remaining term d this Lease, then CITY shall have

the right 1'" terminate the Lease up"n nne (I) year's written n"tice 1'" LESSEE and

upf'n payment tn the LESSEE 0f cf'mpensatinn f"r the impr"vements placed upon the

demi sed Premi ro s by l' h2 LESSEE•
.•.. TO.' ~1 ./ .... /

._.~
-'

Tho amnunt "f c"mpensatinn sh~,11 be tho. appr:ove!-l
• . '.' -' .. . ." .... it

l' his Agreement, depreci ~ted' as. heretntlfter-de--,
". ,', .,; 1 J"-' \...... 'j - ,' .. I •• ,J.t',t· ... , . : . /:_ . "', \ r~, Cl I

fine'd, : and-tn ratio, th, l'he t·ime ()f ,.ClPPr:9vaI "f c"nstr,ucti "n, ct'st's'l'o"t're-,time 0f
\ " \ ~. • ."" J .' • •

ter~tri8ti~n arid adjusted 1' .... the Pu-chasing PhwGr nf the Dr:'llar as ref,~ecte,~,l.Y the":'
t. . • -. , , .-f • ,,"J i 1-1..(". r..-t.. 1 ( .

'U.S'. ,Department nf Cnmmerce CnnslJm~r Price Indox t:'f c('mm~ditf-Price!), using 1947-
I'::.. ': ':' ..~:, i .~I ... '(...":. :".-;l :(,. I:', _ ". ." ......

49',equa 11'0 roo%,. ,Depreciation' shall be c"'mputed by dividing the approv.ed cQn-

~sfru~tin-n"cost·s 'by' the 'number ('f,·years remaining in the term nf this J\greement af-
.J _. . or

~nristr"~cti"'n_c"st,' as,defined in

21.
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No compensation shall be paid by the CITY for any costs not approved in accordance

with the provisions of ARTICLE XXI of this Agreement, provided. however, that

should said cancellation occur during a period within which there is in existence

a mortgage or deed of trust on the leasehold given by LESSEE wit~ the consent

of the CITY to secure any construction loan or other loan provided for in Article
XXVIII herein, then in no event shall the amount payable by the CITY on cun-

cellation of this Lease be less than the amount sufficient to fUlly discharge all
such loans approved by CITY, and as they may have been modified or extended

with the consent in writing of the CITY. Should mortgagee or beneficiary neglect

to obtain approval of the CITY as to any modification or extension of the loan or

loans, any cancellation payment to the mortgagee or beneficiary may be reduced

by the amounts the unpaid balance of the loan or loans would have been further

reduced had the modification or extension not been granted by said mortgagee or

beneficiary •

In the event of termination of this Lease in accordance with the provision

of this Article, LESSEE shall be uncer no obligation whatsoever to restore the

Premises to the conditions which existed at the commencement of the Term nor to

demolish, destroy or remove any improvement or structure situated upon the Premises •

.CITY shall be under no obligation to compensate LESSEE for improvements made

without CITY'S consent, which are not authorized by the provisions of this Agree-

ment nor any improvements made after the date of notice of CITY'S election to ter-

minate this Lease unless there shall have been an expressed Agreement to the con-

trary.

ARTICLE XXXII
,
, c

/~
DEVELOPI'lENT

IThe development of the Leased Premises shall be in accordance with~a Master

Plan approved by CITY in accordance with established CITY practices which is filed
. ,in the Office of the City Clerk as Document No. ('_'~~-

k\RTI,CLEXXXIII

ACCESS TO THE PREMISES -,
.Ii: j 't , ~ i~ "; ... ' • • .

shal~'1at :L;ts-expense.construct and throughout th~:Term

maintain a p~blic street or roadwdv to the Premises as a means of ingress and. ;

CITY agrees that it

egress for the public. to the Premises. Such stre~t or roadway shall be hard-. .
.JLurface·d~.a mi.n.in.um width of 40 fee'!:,'and cons tz-ucti on thereof completed 'po later

.~ .than the date for he public opening of the Marine Life Exhibit. CITY further

ag·rees--th.<a:t-i:t-shal.L.provide_s.W..tiilile.means. of ingress and egress to the Prcmises.A

/

//,.1
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,·btain an "'pti"n under the same terms and cond i t i ons as the then existing Lease

ins;".far as applicable I"r under such or her terms and cond iHons as are mutually

agreed up"'n.

As a cr-ndt r t on frr t bo granting rf said Lease or "'pti"'n t,., ·leaS<? LESSEE must

first'ft'le a devel"'pment plan and schedule rof devel"'pment satisfactory to CITY and

in acc"'rdance with CITY standards f,.,r the devel"pment ,.,f Missirn Bay.

If LESSEE selects said r-p t ir-n tl"' lease and thereafter fai Is to enter int0 a

Ie.e se agre,oment in·/Jccr.rdance t he rem t h. then LESSEE shall pay to CITY as crnsid-

·eratirn f,.,,.: the said I"'pti"'n e rent e I oque I to ~435per acre per year f"'r the area
,:/

"'f hind and the perind cl"'vered by the "ptir·n; prnrated f"'r <my p"'rtir.n ,.,f an acre

. ~nd anY'P0rti"'n I"'f·e year~

IN WITNESSWHERECF.this Lease /\greemont is executed by the CITY acting by

and thr0ugh t ho City Menager I"'f said CITY. under and pursuant t" ReS0luti"'n NI"'.

______ auth"'rizing such execut i on, 'and the LESSEE has caused this /\greement

t,., be executed and its cnrp"'rate name and sea I tl" be affixed by t he proper "'Hi-

cers the day and year first 'above written.

'/
, .

i\'\/IRINE-PARK.-lNG.- THE CITY CF SANDIEGO

By_--::~~:--:-- _
President

By__ ::':"":'--:':---:-- _
Ci ty Manager

I HEREBYAPPROVETHE.FeRM ANDLEGALITY"f the f"'regning Lease./\greement this

-- ___ day ("f

ALlINM. FIRESTCNE

Ci t Y lit tl:rney

By_~~-:--=---: _
Chief Deputy

23.

/..



-e .•

LEGAL DESCRIPl'ION

Parcell - Land 84.85 acres
That portion of the tidelands and submerged or filled lands of Mission Bay
(formerly False Bay), and a portion of the Pueblo Lands of San Diego ac-
cording to Map thereof made by James Pascoe in 1870, a copy of which said
map was filed in the Office of the County Recorder of San Diego County,
November 14, 1921, and is known as Miscellaneous Map No. 36, aJ.l being in
the City of San Diego, County of San Diego, state of California, and
described as a whole as follows:
Commencing at the Southeast corner of Lot 24 in Block 10 of Resubdivision
of Blocks 7, 8 and 10 and a portion of Block 9 and Lot "A", Inspiration
Heights, according to Map thereof No. 1700, filed in the Office of the
County Recorder of San Diego County,. December 27,1917; thence along the
Southerly line of said Lot 24, South 89°55'56" west, (Record North 89°59'00"
west), 25.00 feet to a point of tangent curve in the boundary of said Lot
24; thence South 00°04'04" East, 2.00 feet to an intersection with a line
which is parallel with and 2.00 feet Southerly at right angles to the
Southerly line of said Block 10; thence along said parallel line North
89°55'56" East, 249.70 feet; thence North 05°30'02" west, 104.06 feet to
the United States Coast and Geodetic Survey Triangulation Station "Old
Town" (The Lambert':;GridCo..!ordinates,California Zone 6, for said Station
"Old Town" are X :.1,712,415.17 and Y = 213,819.22) and said Triangulation
Station is located at Latitude 32°45'02" North and Longitude 117°11'07.200"
West, being also the point of origin for the San Diego City Engineer's
Mission Bay Park Co-ordinate System; thence North 5,000.00 feet and West
13,500.00 feet to the TRUE POINT OF BEGINNING, the Mission Bay Park Co-ordinates
of said TRUE POINT OF BEGINNING being North 5,000.00 feet and West 13,500.00
feet; thence NORTH 858.00 feet to a point for the purposes of this legal
description being hereby designated as Point A, said point being the beginning
of an 800.00 foot radius curve, concave Northwesterly, a radial to said point
bears South 27°25' 39" East; thence Northeasterly along the arc of said curve
through a central angle of 09°43'53", an arc length of 135.88 feet to a point
of reverse curvature in the arc of an 1,198.09 foot radius curve, concave
Southeasterly, a radial to said point bears North 37°09'32" west; thence
Northeasterly along the arc of said curve through a central angle of 29°36'42" ,
an arc length of 619.21 feet to the beginning of a 514.76 foot radius curve,
concave Southwesterly, a radial to said point bears North 07°32'50" West;
thence Easterly and Southeasterly along the arc of said curve through a cen-
tral angle of 25°57'10", an arc length of 233.17 feet; thence South 71°35'40"
East, 766.29 feet to a point for the purposes' of this legal description being
hereby designated Point B; thence continuing South 71°35'40" East, 414.75 feet
to Mission Bay Park co-ordinates North 5,768.595 and West 11,468.185; thence
South 18°24'20" West, 502.61 feet; thence SOUTH 962.23 feet; thence South
84°53'47" west, 1,192.85 feet; thence South 85°17'48" west, 588.34 feet to the

I



beginning of a 568.00 foot radius curve, concave Northeasterly, a radial to
said point bears South 04°42'12" East; thence Westerly and Northwesterly along
the arc of said curve through a central angle of 65°57'16", an arc length of
653.84 feet to the beginning of a 268.00 foot radius curve, concave Easterly,
a radial to said point bears South 61°15'04" West; thence Northwesterly,
Northerly & Northeasterly along the arc of said curve through a central angle
of 73°56'28" ,an arc length of 345.86 feet to a point of reverse curvature in
the arc of a 332.00 foot radius curve, concave Northwesterly, a radial to
said point bears South 44°48'28" East; thence Northeasterly and Northerly
along the arc of said curve through a central angle of 46°43'28", an arc length
of 270.74 feet to a point of reverse curvature in the arc of a 20'~00 foot
radius curve, concave Southeasterly, a radial to said point bears South 88°28'
04" West; thence Northerly, Northeasterly and Easterly along the arc of said
curve through a central angle of 91029'1l", an arc length of 31.93 feet; thence
North 00°02'45" West, 12.99 feet; thence EAST 81.94 feet; thence South 75°37'
07" East, 80.52 feet; thence South 69°45'18" East, 130.04 feet returning to
the TRUE POINT OF BEGINNlE'G.
PARCEL 2 - Water 2.22 acres
Beginning at Point A as set out and established in Parcel 1 above, said point
being the beginning of an 800.00 foot radius curve, concave Northwesterly, a
radial to said point bears South 27'25'39" East; thence Northeasterly along
the arc of said curve through a central angle of 09°43' 53", an arc length of
135.88 feet to a point of reverse curvature in a 1,198.09 foot radius curve,
concave Southeasterly; thence Northeasterly along said curve through a central
angle of 25°40'51", an arc length of 537.01 feet to a point.to which a radial
bears North 1l028'41" West; thence North 147.18 feet to a point in the ,arc of
a 1,342.65 foot radius curve, concave Southeasterly, a radial to said point
bears North 10°13'41" West; thence Westerly and Southwesterly along the arc
of said curve through a central angle of 26°55'51", an arc length of 631.09
feet; thence South 52°50'28" West, 34.39 feet; thence SOUTH 166.93 feet re-
turning to the Point of Beginning.
PARCEL 3 - Water 0.08 acres
Beginning at Point B as set out and established in Parcel 1 above; thence
South 71°35'40" East, 50.00 feet; thence North 18°24'20" East, 71.00 feet;
thence North 71°35'40" West, 50.00 feet; thence South 18°24'20" west, 71.00
feet returning to the Point of Beginning.

Job 9189/CA 3011/Sea World/STUERMER/WHP/gd/3-31-72
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lJ t2 0 P e.:1? 7-E¢:UMENT NO. 62994<l
l ~LED OCT 4 1961
ClPTICNAGREEMENT ----------------.---------------.-- ..

OffiCE Of THE CITY CLERK
. SAN DIEGO, CALifORlilA

THIS C1PTI0'lAGREEMENT,made thiS.sQ.J- day Of~ '?61, 'by •

between THE CITY OF SANDIEGO, e municipal corporation, hereinafter called

"CITY," and MARINEPARK, a California corporation, hereinafter called "MARINE

PARK."

WIT N E SSE T H:----------
WHEREAS,MARINEPARKdesires to lease from the CITY a certain 15-acre tract

for the purpose of constructing, operating and maintaining a marine life exhibit

for the general public, upon the terms and conditions as set forth in the form

of Lease Agreement, 'a"copy of which is attached hereto and marked "EXHIBIT A,"

end

WHEREAS,the CITY is wi I ling to enter into such a Lease Agreement only upon

the prior performance of certain acts by MARINEPARK)NON, THEREFORE,

In consideration of:

I. The sum of seven Tllousand, Three Hundred Fifty and 75/100 Dollars

($7,350.75), receipt of which is horeby acknowledged by CITY)

2. The sutmission to the City Manager within six (6) months of the .,
0>1

date of execution of this Option Agreement, of a complete Mester Plan

setisfactory to the City Manager, for the construction, operation and

ma~ntenance, of a marine life exhibit, as generally set forth in.that

document entitled, "Oceanarium Proposel, Mission Bay, San Diego, Cali-

..... fernia," dated March 10, 1961;

Said. master plan wi II consist of a plot plan together with an

architect's or artist's sketch showing in color all of the improvements

to be constructed on the entire leased premises as are now contemplatad.

\
\,
\

Sai.d plot plan and sketch wi II show, the location, architectural theme,

schedule of construction, and general exterior design end uses for all

such improvements, inclUding signs, bui Idings, docks, parking. areas,

l.endseeped oreas, end eppurtenent etruetureso Said ·mester pi en end plot

plan will be drawn on standard City of San Diego Engineering D-sheets.

3. The submission to He City Manager within six (6) months of the

date of execution of the aption Agreement a financial statement satis-

\ factory to City Manager, setting forth its projected method of financing

I.
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the proposed development on the leased premises, and showing the equity
capitel to be invested and its source, borrowed capital and its source.
Lessee will show the amoul"!tof investment in improvements and furnish-
ings, sc l'eduIe of such expenditures, and the amount of capita I avail-
abla for oparating upon commencement of operations upon the leased prem-
ises. The amount of such capital shal I be no less than One Mil 110n,
Seven Hundred Thousand and Nqlloo Dollers ($1,700,000.00).

4. The subnission to tt)e City Manager within nine (9) months of the
date of execution of the Option ~greement, of construction plans and
spe~ification for. the initial phase of development, satisfactory to City
Menagbr,· showing all improvements in, the lease~: pr~mi,ses or within' the. . .

immediate adjacent area neee~sary for the construction of said initial
phase and wi II obtain all permits and permissions for said con struction.
Said plans wil I be designed in accordance with City standards for the
deve Iopmen t of Mi ssion Bay en(! wi II inc Iude design for uti IHies, roads,
grading, but Idings and structures, Iandsceping, signs, material s of con-
struction and color scheme and such other items as are necessary to com-
plete construction of said initial phase.

5. The submission to the Cit.y Maneger of City within nine (9) months
of the date of execution of this Option Agreement, of evidence, satis-
factory to the. City Manager of ability to finance the cost of construc-
tion of said marine life exhibition facility as' proposed in said Master

Plan.
6. The granting by CITY to Marine Park of the exclusive and irrevo-

cable right during the period of this Option Agreement to enter into a
lease agreement for the construction, operation and construction of a
marine life exhi bit.
IT IS t£REBV AGREED by and between the parties hereto that Marine Perk shall

have the option to lease frem CITY, upon the terms and conditions set forth in
the form of Lease Agreement, 8 copy of which is attached hereto and marked "EX-
HIBIT A," the following-described premisesl

(Said Premises are described in the Plot Plan Which is attached hereto

marked EXHIBIT "Btl.)
IT IS EXPRESSLY UNDERSTOOD AND AGREED that in the event Marine Park fails

2.
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for any reason or cause to exercise the option to lease heretofore set forth, then

the option to 'ease she" not be enforceable and tte amount of Seven Thousand,

Three Hundred FHty and 75/100 Dol 'ars ($7,350.75) sha' , be in full compensation

for the granting to Marine Park the exclusive and irrevocable right of dealing

with CITY for 8 period of nine (9) months fr~ the date of execution of this.

Agreement, in connecti.on with the development of a marine IHe exhibition faci-

lity in ~ission Bay Park, PROVIDED, HONEVER,that by mutual agreament betw-:e., the

Ci ty Manager of. CITY and Marine Park, the. period Y4 thin which the option can be

exercised may be extended for an additional three (}) months on. the payment by

Marine Park of the sum of Eight Hundred Sixteen and 75/100 Dollars ($816.75) per

month. or any portion thereof.

IT IS ALSOEXPRESSLYUNOERSTOQ:>ANDAGREEDthat in the event Marine Park

exercises the op.tion and the CITY executes that certain lease Agreement, form of

which is attached hereto as "EXHIBIT A," the consideration of Seven Thousand,

Three Hundred Fifty and 75/100 Dollars (:J7,35O.75) shall be applicable to the

rent payable during the construction period provided for in ARTICLE IV, Para-

graph A of said lease Agreement.

IT IS ALSOEXPRESSLYl.tlOERSTooDANDAGREEDthat this option may be exer-

cised by Marine Park at any time prior to the expiration of nine (9)months from

the date. of execution of this Agreement by the CITY, which date is acknowledged

to be that set forth in t he· first full paragraph hereof, en d upon Mari ne Perk' 5

first having performed to the setisfaction of the City Manager all those acts

set out above which form the consideration for the granting of thi s option by

CITY. Marine Park shall exercise this option by giving He CITY written notice

of its election to do so accompanied by written Leases of the Premises in the

form of EXHIBIT "A" executed by Marine Park in triplicate. The. date of such

lease, as provided in the preamble set forth on Page I thereof end the commence-

ment of the Term as provided in Article II, shall be the date of execution of tie

lease by the CITY. The CITY's fai lure to execute the lease prior to the expira-

tion Of the Term of this option 5hall not effect the validity of nor invalidate

the lease nor nullify Marine Perk's timely notice of its election to exercise this

option.

IT IS FURTHERUNDERSToa>ANDAGREEDa5 follows.

I. The number of square feet to be inserted in ARTICLE IV at subparagraph



•
B, 2 and the amount of the Minimum Annual Rent to be inserted in ARTICLE IV

at subparagraphs B, 2, (a); B, 2, (b); and B, 2 (e) shall be computed on

the basis of the description of the Premises as set forth on the Plot P,lan. .

attached hereto end marked EXHIBIT "B" and such figures sha II be inserted

in the Lease of the Premises.

2. The information to be inserted in ARTICLEXXXII' of the

attached form of Lease shall be 85 determined from the records of the CITY
/

C'F SAN DIEGOand likewise inserted in the Lease.

IN WITNESSWHERECF,t hi s Agreement is executed by the c:J:TY, acting by and

through the City Manager of said CITY, under and pursuant to Resolution No. Ii, z..rSS-
authorizing. such execution, and MARINEPARKhas caused this Agreement to be exe-

cuted and its corporate name aryd seal to be affixad by the proper officers this

:2.1 /l1- day of ¥ ' 1961.
THE CITY C'F SANDIEGO

By~ £~d
Its City Manager

MARINEPARK, a California
corporation,

By,~<~.~
Its -.;.__

By aiuw /2z. de 2Jzu:tD
Its 4-v~

I ,0
I I-£REBYAPPR(\vETHE FC'RMAJIDTHE LEGALITYof the foregoing Agreement this

. :19 day of -4-="'AJ~-·-_.--J' 1961.
~LANM. FIRESTONE

-City Attorney

By UdJ=~
Chief DeputY
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This LEASEAGREEMENT,executed in duplicate this --:day of _._--- .....

19__ at SANDIEGO, CALIFORNIA, by and between THE,CITY CF SANDIEG,O, a municipa I

corporation, in the County of San Diego, State of California. hereinafter referred

to as the "CITY," and MARINEPARK, a california corporation; whose address is:

880 South Harbor Scenic Drive, Long Beach, California, hereinafter referred to as

"LESSEE,"

WIT N E SSE T H-----------
ARTICLEI

DEMISE

Tha CITY hereby leases to LESSEE end LESSEE hereby leases and hires from CITY

that parcel of real property, together with appurtenances thereto, situated in

the COUNTYCF SANDIEGO, STATECF CALIFORNIA, which is desiQ~ated as Parcel I in

the plot plan attached hereto marked EXHIBIT "B" and made a part of this Lease.

j

Said parcel is hereinafter referred to as the "Premises."

I. EXHIBIT "A"
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JlRTICLE II

TERM-
Tl-e term of this Lease shall be the per-i od (If FIFrY (50) YEJlRS, beginning

__________ -J. 19_ and ending --'

ARTICLEIII

00_.

USE CF Tit PREMISES

The premises shall be used ft"r He primary purpose, and Lessee shell have the

right, nf constructing, operating, and maintaining thereon an ocean aquarium ex-

hibit substantially of the type and nature described in the master plan Which is

attached hereto and marked Exhibit C, (said aquarium is sometimes herein referred

to as the Marine Life Exhibit) and f('lr such incidental uses as maintaining, oper>

ating, and selling rides on hydrofoil-type watercraft, a gift sh('lp or shops, a

restaurant and cocktaU lounge, and snack bars, Said restaurant and oocktail

lounge, to be constructed during Phase II ('If the development, shal I be for the ex-
. \eA"~ate'"'

clusive use of the patrons of the~~ and access to said restaurant and cocktail
It.itSe-

Inunge shall be frrn within theApea* limits. Lessee shall in addition to the

foregning, have the right to use the said premises to operate and maintain there-

on activities which are incidental to the foregoing and such other activities as

may from time to time be deemed desirable to serve the patrons of tho Marine Life

Exhibit end the public and as may have Hrst been approved by the City in writ'l.ng.

In connecrton with the maintenance and operation and se I I'l.ng of rides no.

hydrof ni I -type watercraft, Lessee sha II have, and City hereby grants and extends

to Lessee, the right and privi lege to operate hydrofoil-type watercraft in the

public waterways of Missi('ln Bay; Lessee shall also have the right to embark and

disembark passengers at the said premises and He rig ht to construct and maintain

into the said premises frnm the waterways frnnting on the premises, a channel at

t he Iocar i on and of the dimensinns indicated on Exhi bi t B attached hereto.

The granting of this right and privi lege in connecr ton with use and oper-a-

tinn of hydrofoil-type watercraft on the waters nf Mission Bay may be suspended

by the City at any time when, in the optrrt on of the City Manager such use

become s detrimental or hazerdous to the other uses nf Mission Bay. In

any event, City shal I have the right upon ten (10) days' written 0.0-

tice to require Lessee tl"l suspend the use and operation ("If hydrofoil-

type watercraft f("lr limited and predetermined periods When, in the npinion of

2.
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the City Manager, such use and operation would unduly interfere with the use of

Mission Bay for a major public event.

Such suspenetOn shell be without liability to the City for damages of any

kind suffered by the Lessee as a result of such sU'Spel'lQon. The rights and

privileges hereby granted shall be subject to the availability of operating area

end at approved speeds and under such other Municipal, State, and Federal rules

and regulations as are applicable to the operation of said hydrofbil-type water-

craft.

LESSEEshall use the premises only for. the purpose of conducting thereon the

business for which they are demised and shall diligently conduct such business to

produce a reasonable and substantial gross income.

ARTICLEIV.

B.lliL
The rent Which LESSEEhereby agrees to pay to CITY and which sha II be paid at

the Office of the Tr~asurer of THECITY C'F S/JNDIEGO, Room 162, Civic center, San

Diego I, California, is as follows:

A. For that portion of the Term expiring prior to commencement of operations,

which is hereby defined as the opening_ of the Marine Life Exhibit to the

pub li c , as evidenced by sales 01" admissions to the general pub li c , the rent

shal I be the sum of $816.75 per month payable monthly in advance. Provided,

however, any por tdon of the sum paid as consideration for the option to lease

the Premises shal I be applied to such rent as a lump sum advance payment of

such rent.

If operations begin within the time specified in the MASTERPLAN, attached

hereto as EXHIBIT "C", then the total sum paid as rent during said construc-

tion period shall be applied and credited to. the rent to become due during the

first year of operations as specified in Paragraph B of this ARTICLEIV. In

the event LESSEEdoes not begin construction of the Marine Life E)(hibH with-

in the specified time after execution of this Lease, then this Lease she l I be

automatically terminated. The City Manager, however, in his discretion. may

grant one 30-day extension period for the commencement of construction af~er

which further delay to begin construction will cause the automatic termina-

tion of the Lease Agreement unless the development schedule is revised by mu-

tual consent of the parties and evidenced by an amendment to this Lease.

B. After the commencement of operations, as hereinabove defined, and continuing

thereafter fOI" the remainder of the Term, LESSEEshall pay to CITY a sum of

money equal to the total of the sums computed on the 'basis of the various



•
percenteges of LESSEE's gross income as hereinafter set forth in this Sub-

paragreph (b) of ARTICLEIV. or the minimum year'l y rent as hereinafter set

forth in tl'ds Subparagraph (8) of ARTICLEIV, whichever of the two sums is

t he greater.

I. The per~ntage rental which LESSEE ag~ees to pay CITY shall be computed

on the basis of the follow:tng percentages.

(a) THREEPERCENT(3%) of al I gross, income derived ~rom the ?1.spensing

of food end non-alcohol1.c beverages in the operation of any res-

taurant 01'" snack ber ,

(b) TWOAND~E-HALF PERCENT(~%) of the gross income. from admission

charges.

'(c) FIVE PERCENT(5%) of the gross income from operations of any cock-

tail lounge. bar or other facility whose primary function is dis-

'pensing alcoholic beverages or from the sale or service of any al-

coholic beverages dispensed from any facility regerdless df its

primary functio~. excepti~g meals or food served on the Premises

from any such facility shall be subject to the rent stated in (a)

above.

(d) SEVENPERCENT(7%) of the gross income. if any. from operation of

the parking lot or lots.

(e) SEVENPERCENT(7%) of the gross income, ~rom any other sale, serv-

ice or operation on the leased Premises approved under the purposes

for which this Lease is granted. or such other percentage of gross

income as may be agreed upon by the partie,S prior to the commence-

ment of any such activity, service or operation. In the event the

parties cannot reach an agreement on the percentage rent to be paid

to CITY, then such activi ty, service 01'" operation aha r I not be en-

tered into by LESSEE.

(f) Rent paid to City from coin-operated vendin9,m~ch'nes shall'be com-

puted and.in~Juded.in the comp~tation of rent d~ in accordance .wtth
." . .

sUbparagraphs (a). (c) and (d) of this Paragrap'h I, on the besis.of

total income fr9m said machines. Provided however. that said rent

paid for telephones .• cigarette machines and. other coin-operated vaRd-

iAg machines which may from time, to time be mutually acknowledged and

4.
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agreed to 'be installed primarily for ttle,public cenvemeneej shall

be computed .en the basis of the iricorriereceived by Lessee t:>ethecr'

than on He gross income' of the machine,' if Lessee has no ownership
, ,

equity in said machine and if the total gross income, from all vend-

,iog,machines'on the leased premi,ses does not exceed $800 per month.

When a portion of the premises is fea,sed I:7f LESSEE to e SUBLESSEE, the

rente I and t he use of the Premi sa s sha I I be subject to approva I of the

CITY in the manner set forth in Paragraph 10 of this Agreement. It is

contemplated that the CITY shall not receive less rent under a Sublease

Agreement than if that operation were conducted by the LESSEE. The rent

received by LESSEE from the SUBLESSEEabove rental paid, to CITY shal I

not be computed, as, part of the LESSEE's gross income aga~nst which the

percentag~ rental applies.

LESSEE sha'.l render monthly to CITY an accounting of gross income and

ren,t due" based upon the, percentage r~ntal herein set forth ,and shall,

in accordance with such accounting, pay to CITY the percentage rent 'due

for such month on or before the 30th day following the month in which

such gross income was earned, as ,specified. in ARTICLEV of this Lease

Agreement.. In the eve:,t LESSEE fatl s to pay such rent when due, then

LESSEE shall become liable for and agrees to pay to CITY in addition to

the rent due, a sum equal to FIVE PERCENT(5%) of the rent due as com-

pensation to CITY for loss of revenue resulting from such delinquency

and en additional FIVE PERCENT(5%> of the rent due as compensation to

CITY for loss of revenue resulting from such delinquency for each addi-

tiona I 15 days. therea~ter ,that such delinquency exists. Provided, how-
, ,

ever, City ~anager shall have t~e rig~t to waive for good ca~se' any de-

linquency payment upon written application of LESSEE prior to any such

delinquency period.

2. The minimum annual rental (hereinafter referred to as the "Minimum Annual. . .

Rent") shal.I, be paid in arrears at the expiration of each year of,the

term and sha II be computed on the basi 5 of an area of square feet---
of land and an area of square feet of water being included within

the Prem sa 5.

(a) For the first year beginning with the date that operation, as



hereinabove defined as being evidenced by any service or sa les of. .

admission to the Marine Life Exhibit or any part thereof, to the

g~nera.J pubt Ic , or commencing with the first day of the fourteenth

calendar month after execution of trrls Lease, whichever of the two

dates is sooner, the minimum annual rent shal I be three cents ($.03). . .

per. square foot per year for t he Iand area and one cent ($. 0.1) p~r

square foot per year for the water area, or a total minimum annual

rent of $ ....

(b) The Minimum Annual Rent for the second year of the Term next follow-

ing the date determined in accordance with Subparagraph B (2) (e) of

this ARTICLE IV sha! I be four cents ($.04) per square foot per year

for the land ard one and three-tenths cents ($.013) per square foot

per year for the water, or an annual minimum rental of $ ~.•
(c) The Minimum Annual Rent for the five years of the Term next follow-

ing the second year of the Term as defined in SUbparagraph B (2) (b)

of. this ARTICLE.IV sha! I be Five cents ($.05) per square foot per

year for I~nd. and. two cents ($.02) per square foot per year for the

water, or an annual minimum rental of $ ~.•
(d) The Minimum Annual Rent for the balance of the Term, after the ex':'

pir~tion of t.hose portions of the Term referred to in SUbparagrap.hs

2 (a), 2 (b) and 2 (c) of this ARTICLE IV shal I be at the basic rate. .

set forth in .said s~bparagraph 2 (c); provided, however~ .such Minimum

Annual Rent may be adjusted at CITY's option at the e~piration of

each THREE (3) years commencing wi th the THREE (3) year period next

following that portion of the Term referred to and provided for in

SUbpaf-agraph 2 (c) of this ARTICLE IV end continuing for the remainder

of the Term. Such adjustment shel f be as follows: Minimum Annual

Rent may be adjusted at the expiration of each said three (3) year
.

period so that the Minimum Annual Rent shall be in a sum equal to

66J2!3% of the total Rent paid by LESSEE on the basis. of a percent.age

of gross income, such adjusted Minimum Annua I Rent shall ~ ,app licabJe

for the next succeeding three (3) year period when it may again be re-

adjusted.
, .

6.
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ARTICLEV

MAINTENANCECF RECORDS
I

Gross Income as used in this Lease shall include all income resulting from

occupancy of the demised Premi se s from whatever source derived whether received

or to become due. (except such income as shall be. specifically excluded as else-

where in this Agreement) including the amount of any manufacturer's or importer's

excise tax included in the prices of property sold. even though the manufacturer

or importer is also the retailer thereof. and it is immaterial whether the amount

of such excise tax is stated as a separate charge. Gross income. however, shall
" ,

not include Federal, State, or Municipal taxes collected from the consumer as such

taxes (regardless of whether the amount thereof is stated to the consumer as a

separate charge) and paid over periodically by LESSEEto a governmental agency ac-

companied by a tax return or statement, but the amount of such taxes shall be

shown on the books and records eJ sewhere herein required to be maintained.

Whenever the rent hereunder is dependent on percentage calcuhtions of gross

income accruing to LESSEE. LESSEEshe I I keep, or cause to be kept~ t:ue! accurate

and complete re~ords and double entry books from which the CITY can at all times

determine the nature and amounts of income ,subject t~ rent,al percentage trom the

operation of the Premises. Such records shall show all transactions relative to

the conduct of the operation,. and. such transactions shal I be, supported ?y docu-

ments o,r original entry such as sales slips" cash_ regist~r tapes, purcha,se in-

voices and tickets issued. In the event of admission charges, LESSEEshall issue

serially-numbered tickets for each paid admission and shall keep adequate records

of said serial numbers issued and of those unused. All sales or rentals of mer-

chandi se and services rendered sha II be recorded by means of cash register system

Which automatically issues a customer's receipt or certifies the amount recorded
, ,

on a sales slip. Said cash register shall have a locked-in total which is con-
, '

stantly accumulating, Which total cannot be reset, and at the option of the CITY,

a constantly I?cked-in accumulating printed transaction counter which cannot be

reset. and/or a printed detai led audit tape. located within t,he regi.ster. Com-

plete beginning and ending caSh, register readings shall be ma?e a, matter of daily

record. Said books of account and records ~hal I ~ kept or, made a~ailable at one

location wi thin the limits of the CITY of San Diego. Not Iater than the thirtieth
, , ,

of each month. LESSEEshall render to CITY a detailed statement as to the source



of the receipts sh~wing alI !"oney accrued and sales made during the pre~eding month

together with He amount payable to CITY as hereinabove provided and sha II eccom'-.. " . . .. .

pany same With a remittance of the amount so shown to be due CITY. CITY shall,

through its duly authorized agents or, repre~ntatives. have the right to at any

and a II reasonable times examine and audit said records for the purpose of deter-

mining the accuracy thereof, and of the monthly statements of moneys accrued and
, ,

sa Ie s made on sai d Premi se s,

ARTICLEVI

Ol!ET PCGSESSICN

LESSEE, paying the said rent and performing the covenants and agreements

aforesaid, shall and may at all times during the said term peaceably and quietly

have, hold and enjoy the said premises for the term aforesaid. If CITY for any

reason whatsoever cannot deliver possession of the said premises to LESSEE at

commencement of said term as hereinbefore speci.fied or, if LESSEE is dispossessed

through action of a title superior to CITYvs, then and in ei thor of such events,

this lease sha II not be void or voidable nor shall CITY be liable to LESSEE for

any loss or damage resulting therefrom; but there shal I be determined and stated

in writing by the City Manager of CITY a proportionate deduction of the rent cov-

ering the period or periods during Which LESSEE is prevented from having the quiet

possession of the demised premi se s,

ARTICLEVII

lti§iEANCE RISKS

The LESSEE shal I not use, or permit said Premises, or any part thereof, to

be used, for any purpose or purposes other than the purpose or purposes for which

the Premises are hereby leased. Unless included Within said purposes authorized

by CITY or necessarily incidental to such 'uses, no use shal I be made 01'" permitted

to be made, or permiHed to be made of the Premises, nor acts done, Which will in-

crease the existing rate of insurance upon the bU'iIding or buildings, if any, be-

Iongin~ to CITY which mar be located on, t he Premises or in which the Premi ses may

be located, or cause a cancel fation of any insurance policy covering said building

or buildings, or any part thereof, nor shall any article which may be prohibited

by the standard form of fire insurance policy be ,or be permitted t~ be,kept used,

or sold in or about said Premises. The LESSEE shall at its sole cost and expanse ,

comply With any and all reqUirements, pertaining to the Premisesjof any insurance

8.



organization or company, necessary for the ms1ntenence of reasonable fire and

publ ic liabi Ii ty insurance, covering said buildings and appurtenances.

ARTICLEVIII

MECHANIC'SLIEN BOND

LESSEEwill save CITY free and harmless art! indemnify CITY against all claims. .

for Iabor and materia lsi n connection wi.th improvem"ents, repair or a Iteration~ to

ttJa Premises, and the cost of defending against such claims, including reasonable

attorney's hes.

Dun ng any period that improveme nt s, repair s, or a Iterati ons are bei ng con-

structed on the Premises by anyone other than the CITY, the LESSEEshall file with. .

the CITY a bond concH.tioned for He p.aymen.t in full of the claims of all persons

performing labor upon or furnishing mat~ria.'s to be used, in the amoun,t ~f the es-

timated cost of the improvement, or repair as deter~i~d by t.he City Manager. The

bond shal I be acknowledged by the LESSEEas principal ~nd by a corporati~n li-

censed by the Insurance Commissioner of the State of California to transact the

business of a .fidelity and surety insurance cO!"pany as surety.

In the event any lien for labor or materials or arising from any such con-

struction is imposed or recorded against the leased premises and the lien holder
. . .

attempts to perfect such lien by a lawsuit and the LESSEEshall have failed to

comply. with the requirements of this ARTICLEVIII, this Lease shall be subject to

termination at the expiration of five (5) days after service of Summons in such

lawsuit upon the CITY; provided, however, that the City Manager shall have the

right to continue this Lease in fur I force and effect by notifying the LESSEEin

wri ting of his election to do so.. .
Further provided, the.t in. the event LESSEEfails to file said bond and a me-

chanic's lien is recor~ed and an action is com!"enced to f orec lose ,such lien, then

any lender or lending agency or person. who i~ a beneficiary under a trust deed or

mortgaged un~er any mortgage securing any loan on or in connection with the Prem-

ises which Was recorded with the prior consent of CITY shall be notified of the. .
failure of the LESSEEto give the bond and shal J have 30 days to saHsfy any such

mechanic's fien, and if such financial institution lender or lending. agency cr

person does so satisfy and remove such lien and action, then this Lease shall con-

time in effect for the remainder of the Term.
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ARTICLE IX

ENTRY AND INSPECTICN,
CITY reserves, and shall always have the right to enter the Premises for the

purpose of viewing and ascertaining the conditi~n of the same, or to.protect its
interest in the Premises or to inspect the operations conducted on said premises.
In the event that such entry or inspection by CITY discloses, in the opinion of. .

the City Manager, that He Premises are not in a safe, healthy and satisfactory
condition or a violation of any Municipal, state or Federal ordinance~ statute or
law, o.r any breach of condition of Lease,. CIT! shall have t~ right, after ten
(ro) days' written notice to LESSEE, to have a~y necessary maintenanc~ work done
for and at the expense of the LESSEE. LESSEE agrees to pay promptly any an~ all
costs incurred, inc Iuding reasonable expense,s of CITY .in having s.uch n~cessary
work done in order to keep said premise~ in a Eefe, healthy and. satisfac~ory con-
dition and to cure any vioJati~ns. or breach of cond~tion? Of, Lease~ Repayment
thereof shall be. deemed to be a part of the rental and paid as such on the next
day upon which said rent becomes due.

upon demand by CITY, LESSEE shall file a faithful performance bond in an
amount equal to one-half of the annual rent paid to CITY based on the previous
twelve"'lllonthperiod~ The rights reserved in this and the following section shall
not create any obligation on CITY or increase obligations elsewhere in this Lease
imposed on CITY.

ARTICLE X
A§SIGNNENT

LESSEE shall no~ ass:tgn this ~ease o~ any interest herein, and shal I not sub-
let the Premises or any part thereof, or any right or. privi lege appurtenant there-
to, or suffer any other person (the ag~nts, officers and employees of CITY excepted)
to occupy.or use the Premises, except as consistent wit~ the purpose of this Agree-
ment, without the prior written c~nsent of the City Manager of CITY. A consent to
one assignmen.t, SUbletting, occupation or. use by any other person shal.' not be
deemed to be a consent to any subsequent assignment, subletting, occupation or use
by a~other person. Any such assignment or SUbletting without such consent shall

'. . .

be void. This Lease shall not, nor shall any interest therein, be assignable, as
to the interesJ of. LESSEE, by operation of law, without the written consent of the
City Manager.

IO~
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ARTICLEXI

CQlAPLIANCEWITH LAW-
LESSEE sha! I, at its sole c~st and expense, comply and secure compliance

wi th a II requirements "f Municipal, State and Federa I auth"rl ties now in force,

"r which may hereafter be in ft"rce, pertaining ttl the Premises, or the oper-a-

ti"ns cnnducted there"n, and shall faithfully observe , and secure observenee with,

in the use ('If the Premises, al I Municipal r'trdinances and State and Federal sta-

tutes n"w in force or which may hereafter be in ft"rce, and shall pay bef('lre de-

tinquency all taxes, assessments, and '"fees assessed "r levied up..m t.he LESSEE "r

the Premises by reaS('ln "f any buildings, structures, machines, app liances t"r

"ther improvements of any nature whatsoever. erected. instal led ('Ir maintained by

LESSEE "r by reaS('ln of the business "r other activities of LESSEE upon t'r in c"n-

nect1<-n with the said demised Premises. The Final Judgment""" any court "f compe-

tent jurisdictirn, "r the admissi0n of LESSEE "r any SUBLESSEEr'tr PERMITTEEin any

acft ....n "r prnceoding against them nr any "f them, whether CITY is a pariy theretr't

r'tr n"t, that t!"e LESSEE, SUBLESSEE....r PER'l\ITTEEhas vi 0 Iated any such ordinance

"r statute in the use <-f t!"e Premises shall be conc l usive nf that fact as between

CITY and LESSEE.

ARTICLEXII

ASSIGNS

Time is d the essence ....f each and all ..-.f the terms and provisions I')f this

Lease and this Lease sha II inure to the benefit nf and be binding upon the parties

heret ....and any succe sscr e "f LESSEE as fully and to the same extent as thnugh spe-

cifically mentioned in each instance, and all covenants, stipulatit"ns and agree-

ments in t his Lease she II extend t ....and bind any assigns t"r SUBLESSEESof LESSEE.

ARTICLEXIn

WAIVER

The Waiver by CITY "f any breach "f any term. c"venant, or c ....nditit"n herein

cr'tntained shall n"t be deemed tn be a waiver r'tf such term. covenant. ('Ir condition,

"r any subsequent breach ....f the same ....r any dher term, ct'venant ..... r conditi"n

!"erein c('ntained. The su bsequent acceptance "f rent hereunder by CITY sha II n"t

be deemed t" be a waiver ~f any preceding breach by LESSEE "f any term. covenant.

t"r ct"nditit"n of this Lease. "ther than failure ....f LESSEE t" pay tho particular

rental st" accepted. regardless "f CITY's knowledgG ('If. such preceding breach at the

I I •
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time "f acceptance ,.,f such rent, nor shall any fBi lure "'n tha part ,.,f CITY t,., ra-

quire or exact full and c~p(ete cnmpliance with any nf the cnvenants, cnnditions

or agreements ,.,f this Lease be ,c"nstrued as in any manner changing the terms hare-

"f "r to stop CITY from enf0rcing the full prnvisions herenf, n,.,r shall the terms

"f this Lease be changed "r altered in any manner what5"8ver "thar than by writ-

ten agreement ,..f the CITY and LESSEE.

ARTICLEXIV

MERGER

The vo (untary nr "thar surrender nf this Lease by LESSEE or a mutua I cance 1-

latinn thereof,. shal I n!"t work a merger, and shall at the nption nf CITY terminate

al I or any existing subleases nr subtenancies, "r lIlay, at tha !"pticn of CITY,

!"perate as an assignment t" it "f any nr all such subleases "r subtenancies.

ARTICLEXV

NOTICES

C"ntrol and administratinn !"f thi s Lease is under the juri.s~icti"n nf the

Property Di.visirm nf the CITY a= SANDIEGO and any crmmunicati"n re lative to the

terms nr conditi,.,ns ,.,r any changes theret" "r any n!"tica or n"tices pr"vided f,.,r

by this Lease or by law to be given or served upon CITY may be given "r served by

latter depnsitod in the United States mails, pf.'stage prepaid, and addressed r o

the City Managor, Attontinn. Prnperty Suporvisnr, Property Divisinn, Civic Center,

San Diag,., I, Celif,.,rnia. Any notica or n,.,tices providad f"r by this Lease or by

law t" be given nr served up"n LESSEE may be given "r served by depositing in the

United States mails, p,.,stage prepaid, a letter addrassed t(l said LESSEE at the ad-

dress stated at the c"mmencement here"f, ,.,r ~ay be per~nally served upon said

LESSEE (,.,r any "ne "f them) "r any per~n hereafter authf\rized by LESSEE to receive

such nntico. Any notice "'r n"tices given "r served as pr"vided herein shall be ef-

fectual and binding f"'r all purpose s upnn the principals nf He parties so served.

ARTICLEXVI

REMEDIESa= CITY--
In the event (a) that LESSEE shel J default in the perfnrmance "r fulHI (ment

!"f any c"venant "r conditi"n herein c"ntained "n his part tn be perf"'rmcd or ful-

filled and shall fail tn cure such dofault within thirty (30) days fnll"wing tro

service nn him "f a written n!"tice frrm CITY specifying tro default nr defaults

c"mplained r-f and the date on which his rights hereunder wi II be terminated as

12.
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hereinafter provided in such default or defaults is or are not cured, or (b) that
LESSEE shall file a vo luntery petitit:>nin bankruptcy, or (c) that LESSEE shall be
adjudicated a bankrupt or (d) that LESSEE shall make a general assignment for the
benefit of creditors then and in either or any of said events, .CITY may at its op-
tion,.without further notice or demand upon LESSEE t:>rupon any person or persons
claiming by, through or under LESSEE, immediately cancel and terminate this Lease
and terminate each, every and all of the rights of LESSEE and of any and. all per-
sons claiming by, through, or under LESSEE in or to the Leased Premises and in or
to the further possession thereof and may thereupon enter into and upon the Leased
Premises and repossess the same and expel LESSEE, any and all per sons claiming by,
through or under LESSEE. The rights and remedies of CITY as hereinabove set forth,
are cumulative only and shall in M wise be deemed t,.,limit any "f the other prc-
visions of this Lease or "therwise to deny CITY any right or remedy at law I'rin
equi ty which CITY may have I'r assert against LESSEE under any law in effect at the

-date here"f or Which may hereafter be enacted or become effective, it being the
intent hereof that the rights and remedies of CITY, as hereinabove set ft:'rth,.sha II
supplement or be in addition to or in aid of the other provisions of this Lease
and of any right or remedy at law or in eqUity Which CITY may have against said
LESSEE. Provided, .hi:'wever,that prior to, or in the event f'\f any occurr-ence as
specified in (a), (b), (c), and (d) hereinabove, the financial institution or Jend-
ing agency or persnn Who is a beneficiary under. a trust deed or mortgage recorded
with the prior consent of CITY may cure any default or defaults of LESSEE under
(a), and may enter and operate the leased Premises in the event of any occurrence
under (b), (c), or (d), during the period the deed of trust or mortgage is in
existencQ, and the Lease /lgreement shall not be terminated.

/lRTICLE XVII
HC\.DI~ OVER

Any hrJding-over after the expiration of the Term for any cause shall be con-
strued to be a tenancy fr~ month to month, at any rental selected by CITY Which
has been in effect during the Term, and sha II fltherwise be on the terms and condi-
tions herein specified sn far as applicable. Such holding-over shal I include any
time employed by LESSEE in removing fixtures and improvements as hereinbefore pro-
vided.



ARTICLEXVIII

HOLDHARMLESS

CITY, its agents, officers and employees, shall not be, nor be held liable,

for any claims, liabi lities, penalties, fines, nr fClr any damage to the goods,

properties or effects of LESSEE or any of the LESSEE's representatives, agents,

emplnyees, guests, licensees, invitees, patrons or clientele nr of any other

persons whatsoever, nor for personal injuries to, nr deaths of them, or any of

them, whether caused by Clr resulting from any acts or omission of LESSEE in or

about the leased premises, or any act or omission of any person or from any de-

feet in any part of the leased premises or from any other cause or reason whatso-

ever. LESSEE further agrees tn indemnify and save free and harmless CITY and its

authorized agents, officers, and empIoyee s against any "f He fe-regCling liabilities

and any costs and expenses incurred by CITY (In account of any claim or claims

t heref or. Provided, he-wever, that this HCI Id Harmless Cteuse between LESSEE and

CITY shall not apply r o any injury, death, or damage caused by the CITY, its offi-

cers, employees, or autht'rized agents.

ARTICLEXIX

WASTE. DAMAGEORDESTRUCTICtlCF.PREMISES
I

LESSEE shell give prompt notice to CITY t)f any fire or damage that may occur

frem any reason Whatsoever. LESSEE shall not commit Clr suffer to·be committed any

waste or injury, or any pUblic e-r private nuisance, shall keep the Premises clean

and clear of refuse and obstructions, and shall dispose of e l I garbage, trash, and

rubbish in a manner satisfactory to CITY. If tl'e Leased Premises she ll : be dafl)aged

by any cause as to render the Premises untenantable, unsight Iy, or unfit. for the

use or purpose for Which the same are hereby let and said damages are repairable

with a reasonable time in the opinie-n of the City Manager., LESSEE shall make full

repairs to-said damages so as to restore the Premises to the condition which

existed prior to said damages, nr LESSEE shall clear and remove from the said

Leased Premises all debris resulting from said damages and rebuild the Premises in
I •• •

eccordence with plans and specifications previously sUbnitt:~d to City, Mana~er. and
..

approved in writing by him.
,

Repairs, c le ar ance Clf debris and re~te-r.atinn of the

Premises shall commence within thirty (30) days and eha l l be completed within a
. . . .

reaSCInable time thereafter. Failure to commence such restnrative work and clear-. . , . ',.

ance, or fai lure to complete such work within said ree eone ble time sha l I oClns~itute

14.
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an abend~nment of this Lease by said LESSEE. In the event LESSEE does not· elect
to make repairs or to rebui Id and c,.,ntinue.nperati,.,ns,.then etther LESSEE or
CITY may after thirty (30) days fran the date of damage terminate this Agreement;
prl'Vided, Mwever, that LESSEE to.exerci se this rig ht tn termi nate must :fir st re-
move all debris frl'Tnthe Leased Premises and pay to OTY the proceeds fro.m any in-
surance ccwerage c~veri ng the permanent impr'wements to the Premi ses,

ARTICLE XX
CWNERSHIP CF IMPROVEMENTS

All improvements nf a permanent nature excepting trade fixtures installed by
LESSEE in accordance wi.th the prC'visicns hereof shall become the property cf the
CITY at CITY's "'pti,.,n,upon expiratio.n "r sooner termination nf this Agreement.
Trade fixtures installed by LESSEE she II be and remain the property of LESSEE.
LESSEE shell have the right to remove said trade fixtures within a reasonable time
after the termination ,.,fthis Agreement at LESSEE's own expense, provided that any
damage to. tho remaining imprnvement shal I be repaired and the Premises left in
g"'~d nrder and condition. In the event LESSEE does not sn rem~e said trade fix-
tures, CITY may remnve, nr sell, ~ destr,.,ythe same at the expense of LESSEE, and
LESSEE shall pay to CITY the reascnable cost "f any such removal, sale or destruc-
ti~n tngether with the reasonable cnst of repair of damages to CITYts property re-
sulting from such remova.', sale or destruction. At the optinn of the CITY, any
property, real or personal, n"t reverting to CITY, n,.,tsn removed by LESSEE may be
deemed abandnned, and may be rem,.,ved.

ARTICLE XXI
IMPROVEMENTS, REPAIRS, ALTERATIONS

.LESSEE sha II not make any maJ,.,rextorit:'lralterati"'ns or changes in the Leased
Premises or any building situated there,.,n,or cause to be made, built or installed
thereup,.,nany improvement (nther than improvement, alterati"n nr change tn the in-·
tori,.,r~ a bui Iding, t ro exterior design of which has heretofore been approved 1n
writing by the City Manager ,.,fCITY), except. in accnrdance with plans and specifi-
catinns previnusly submitted to the City Manager nf said CITY and approved, in
writing, by him. LESSEE shall sutrnit tn the CITY a realistic estimate nf the cost
nf any imprnvements to be instal led by the LESSEE up"'n the Leased Premises priar
tn the cnmmencement "f con·struction, This estimate shal r be subject to verifica-
tinn by the CITY up"n cl'Tnpletinn "f improvements. Such Ct:'lstswhen approved by



Ci ty Manager of CITY sha I I become the "Approved Construction Costs" d any im-
provemenf s p laced on the Leased Premises by the LESSEE and she II become the basis
for compensation to the LESSEE in the event of termination of this Agreement under
Paragraph hereof entitled "Cancellation."

LESSEE agrees to take good care of the Leased Premises, fixtures and appur-
tenances, and of a II a Iterati0ns, addi fi"ns and impr('lvements tt'lany of them B'I d
make all repairs in and about the same that may be necessary t" preserve them in
good order and condition (Which repairs atlellbe equal to the. original work in
respect t0 quality), and pr~ptly pay the expense of such repairs.

CITY shall not be required to make any improvements, repairs or alterati0ns
not herein specifically required. LESSEE hereby waives all right t('\make repairs
at the expense of CITY as provided in Section 1942 ('f the Civi I C"de ('Ifthe State
('f california and all rights provided by Section 1941 of said Civil Code.

ARTICLE XXII
SIGNS

CITY and LESSEE shall sgree upon the type, size, and design "f a 'sign or
signs to be installed on the Leased Premises in accordance with the established
sign policy for Mission Bay Park.

ARTICLE XXIII
INSlRANCE

Upon taking physicsI' possession r)f the Leased Premises LESSEE agrees to take
rut and maintain public liabi lity insurance with an insuranoo carrier satisfac-
tory t(' CITY to protect against Joss fr"m liability imprscd by faw for damages on
account of b0dily injury, inclUding death resulting therefrt'lm,suffered or alleged
tr) be suffered by any person or per-sons Whatsoever resulting directly .('r indirect-
ly frnm any act or activities of LESSEE or any person acting for LESSEE or under
LESSEE's control or direction and also to protect against loss from liability im-
pf.lscdby law for damages to any property of any person caused directly or indi-
rectly by acts or activities t'lfLESSEE or any person acting for LESSEE or under
LESSEE's control or direction. Such pUblic liability and property damage insur-
ance shall be maintained in full force and effect during the entire term of this
Lease. Commencing with the execut ton t:'fthis Lease, LESSEE shall maintain the
minimum amount of not less than Two Hundred Thousand Dollars ($200,000.00), for
one person injured in one accident and not less than One Million Dollars

16.
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($1,000,000.00) for more than one person injured in one accident, and in the

amount l'f not less than Fifty Thousand Dollars ($50,000.00) with respect to any

property damage aforesaid. If the "'peraticn under this Agreement results in an

increased or decreased risk in the opinion of the City Manager, then the minimum

limits hereinabove designated shal.' be changed acc"'rdingly. If LESSEEdoes not

keep such insurance in full force and effect, CITYmay take out the necessary in-

surance and pay t he premium, and the repayme nt t herer>f sha II be deomed to be a

p crt "f the rental and paid as such on the next day upon which rent becemes due.

Provisions ('If this paragraph as tl' maintenance nf insurance shall not be construed

as limiting in any way the extent to which LESSEEmay be held responsible fC'r the

payment ,.,f damages to per-sons or prt:'perty resulting fran its activities t:'r the ac-

tivi ties of any per son l'r persons for Which it is t:'therwtse responsible.

During the term "f this Lease the LESSEEagr~es to defend in the name of and

on behalf of the CITY all claims ()r suits for damages and all fixed costs and in-

terest on all such legal pr"ceedings and pay all sums which the CITY may become

liable to pay as damages imp()sed upon CITY by law arising "'ut "f accidental bodi Iy

injury "r death suffered l'r alleged to have been suffered by any per son while with-

in nr upon the Premises described in this Lease, and to pay all sums which the

CITYmay becomo liable to pay as damages imposed upon CITY by law resulting frnm

accidental injury to. or destructil'n nf property not owned, leased, occupied, or

used by, or in the care, custody nf, or control of He LESSEEnr nf He CITY or of

any empIoyee of He LESSEE"r ('f the CITY subject t" the f"II"wing condt tt onss

Ce) This Agreement shall not apply to any injury t:'r death caused by any

empl"yee of the CITY;

(b) The CITY shal I n"t v"luntarily assume any liability nr incur any ex-

penses or settle any claim with0ut tro written consent "f tro LESSEE;

(c) The LESSEEshall deliver tl' the Property Divisinn d the CITY a cer>. .

tificate "f bodi Iy injury and property damage liability insurance is-. .

sued by a company licensed t" transact such business in tho State of

california, indicating that tho LESSEEhas in that company bndily in-

jury and proporty damage liability insurance as required in Paragraph

XXIII, and that the p"licy has been endorsed nr doe s "trorwise cover

the contractual liabi Ii ty imp"sed by this Agreement and that the in-
. ,

surance cnmpany shall nl'tify the Property Divisinn if said p('llicy be



terminated ~r limited in any manner prinr t~ the terminatinn date

specified in the certificate.

(d) LESSEE a/s~ agrees upon c~mmencement of construction ~n the Leased

Premises to take out and maintain during the entire r.emaining term

of this ~greement. fire and extended c~erage insurance nn all prop-

erty of an insurable nature belonging to LESSEE (ncated upon the

Leased Premi se s. Said insurance she I I be written by an insurance

carrier satisfactory with CITY and in an amnunt sufficient to cover

at least 80% of the replacement cost ~f said p roper ty , LESSEE shall

require that a certificate of such insurance be fi led with CITY and

that said insurance she II not be terminated or limited in any manner

prior to the termination date specified in the certificate without

prior written notice to CITY. LESSEE shall pay the premium f~r such

insurance and shal I requir.e that any such insurance proceeds result-

ing from a loss under said pnlicy are payable Jnintly to CITY and

LESSEE in order that said prnceeds wi II be reinvested in rebui Jding

or repairing, the damaged property, "r said pr-oceeds may be dispnsed

~f as specified in ~RTICLE XIX ,-·f this ~greement. CITY reserves the

right tn increase the limits nf liabi Ii ty when in the ~pini~n 0f the

CITY, the. value 0f the impr~vements covered is increased~ SUbject to

the avai labi lity d such insurance at the increased limits.

~RTICLE XXIV

CONTRQ BY LESSEE

~ part d the cons'l der at l on f""r the granting I'f this Lease is the per-sonal

quafificatinns and abilities of George D. Milfay, Milton C. Shedd. 'David M. De-
, .

M,...tte~ Kenneth Norris, Cyril W. Welch and William N. MacFarland. Therefore the

corporatinn named herein as LESSEE shall remain owned and cnntrolled by Ge0rge D.

Millay, Miltrm C. Shedd. David M. DeMotte, Kenneth Nnrris, Cyril W. Welch and Wil-

liam N. MacFarland; ,at least t" the extent of 51%"f the issued stock "f said cor>

por-at ion, and they shall, as co-executives, activel y administer and supervise the

bust ne ss enterprise operated "n the Loased Premises; prMded, however, that in
. . . .

the event that any of the ebovc-nemed parties shall become incapacitated. then the

"thers shall continue in such active administration and supervi st on, In the event

George D~ Millay, Milton C. Shedd, David M. DeMotte, Kenneth Nnrris, Cyril W. Welch

18.



and Wil '!iam N. MacFar Ian d are a I I i.ncapaci. tated, then the stock hI"Ider s sha I I se-

1ect a manager acceptable to CITY to so administer and supervise the said l'pera-

tirms. The corpor-et t on herein named shall be limited to the l'perati"n "f the de-.
mised prem"ises under the terms of this Agreement. Sale l'r transfer of stock in,

"r divestment "f any interest in said cerporat t on by the above-named persons in

excoss of said 51% shal I be cnnstdered an assignment l'f interest and shall be

treated in accnrdance with the prnvisinns nf. AR1~CLEX I"f this Agreement; provided,

h"wever, that the stock nf any stockholder may be assigned tl' his spouse or direct

lineal heirs upon notificatil'n in writing to the CITY.

ARTICLEXXV

STANDARDOF EMPLOYEES

The LESSEE and its employees wi II at al I times conduct themselves and the

f'peratil'ns on the Leased Premises in a creditable mennar ; In the event the LESSEE

employ s any per-sons in the exercise and use d the rights, licenses and privileges

herein granted whl" do not conduct themse lves in a credi. table manner in the npinil"n

l'f the City Manager of CITY, LESSEE agrees to dismiss such per-sons from his emp Ioy

within ten (10) days r:,f receiving written notice frt"'m the CITY that such per-sons

are nnt satisfact0ry tn the City Manager.

ARTICLEXXVI

DAMAGEDEOUIPMENT

LESSEE agrees tt"\ salvage within 24 hour s, any t"'f LESSEE's equipment within

Missinn 8ay declared by CITY to be a menace to navigatil"n nr a nuisance and to

salvage I"r cause tn be salvaged any sunken vessel nr equipment upon the Leased

Premises. irrespective of l'wnership. CITY may require that any boats not kept in

a clean and nrderly condt ri on be removed from the Leased Premises.

ARTICLEXXVII

TAXES

As further consideration f"r tro execution of this Agreement LESSEE shall

pay and discharge before delinquency all taxes and assessments which may be

levied during said term upon the demised promt se s,

ARTICLEXXVIII

LEASEENCUM8RANCE.... :...."' .......... ,_. -
T!"e CITY does hereby coneenr and agree that the LESSEE may encumber the Lease,

leasehl"Jd estate and the improvements thereon by a deed of trust, ml"rtgage, f'r

19.
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other security type instrument to secure tho payment nf the promissnry nnte nf tha
LESSEE upon the condition that the net proceeds of such loan received by LESSEE be

devoted tn the expense nf making the improvements required t~ be made by this
Lease and LESSEE covenants and agrees to devote said proceeds of said Inan to such
purpose, The CITY further consents and agrees that in the event said deed of
trust, mortgage or other security instrument shnuld at any time be in default and
be foreclosed and it is desired thereafter to assign said Lease to a reputable and
financially responsible nperatnr, in the opinion of the CITY, CITY hereby agrees
that upon the filing of an application for c0nsent to such assignment CITY will
give his consent thereto. In the event LESSEE is in default, CITY agrees to pro-
vide nofice thereof to such financial institution. Said financia I institutlon may
correct default. CITY agrees that it shall agree tn such reasonable changes,
amendments or modificatinns to this ARTICLE XXVIII as may be requested by LESSEE
and/or any lender as a requisite to the granting of a Inan for improvement of the
Premises.

ARTICLE XXIX
LJrILIl1ES

CITY agrees to provide the following utilities services, water, sewer, power
and c~municati0ns service and road to the property line nf the Leased Premises
to be occupied by the LESSEE and in such a manner as to enable the LESSEE to con-
nect with and uti lize said services. IIny specia I nr unusua I uti lity services wi II
be provided by LESSEE. LESSEE shall order , obtain and pay for al/ utilities and
service and installation charges in connectf on therewith. 1111 water, sewer, power
and communication lines instal led ~y the LESSEE shal I be instal led underground at
LESSEE's expense according to specifications of said CITY. CITY shall have the
right to connect tC'water, sewer, telephone, gas or other uti Itty lines as are nt"IW

, .
or hereafter insta,lled upon the Leased Premises, and shall have the right ("Ifac-
cess to make and maintain such connections. CITY,agrees to pay the cost inciden-
ta I to such connecr-ions and to provide such separate metering devices as may be

necessary in crder that CITY may pay f"r the services used by it. LESSEE shall
install and maintain fire hydrants on the Leased Premises as recommended and ap-
proved by CITY, it being understood and agreed that CI1Y shall perform f~ the
Leased Premises usual fire and police pr"toctit:'n.

CITY agrees that it shall construct and maintain at its e~pense any bridge
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necessary f"r publ i c passage "ver the channe I pormt t ted tf' be constructed in con>

nect ion wi.th LESSEE's hydrt"fl"il' watercraft faci IHies.

ARTICLEXXX

SCHEDULErF OPERATION~

LESSEE agrees to l"perate the Leased Premioos and e ssoct e ted facilities con>

tinut"usly thrcugh0ut He entire term (If this Agreement after such premises are

first opened to the public in order tn serve the public interest and in accordance

with sound business practices. Closing of portions of He Premises ft':'r limHed

perind for remodeling, or alteratit"ns during times of least interference wi.th the

pub l'i c t s use (If the Premises wi II be granted by the CITY upnn request in wrHing

with reasonable notice by the LESSEE. All facilities upon the leaood Premioos

shall be open to the pub lf c during a regular schedule t"f days and hl"urs which

shell be SUbject to apprl"vel of the City Manager. PrIJvided, hl"wever, LESSEE may

c lose the premioos certain days t"f the week during the off-season upon pr t or ap-

prl'val of City Manager. Type and quality nf service furnished by LESSEE must

qualify for the cnndHi""ns and requirements t"f the liAr. Card issued by Department

l"f !-bal th for CITY to oper-at or-s t"f fN'd-hand ling establishments.

ARTICLEXX.XI

CANCELLAlICN- -
If after the first twenty (20) year period d this Lease nr any exten sion

theret"f, CITY by ReSi"luti""n nf City counct I , determines the uses"f the· demised

Premises: 'provided by ARi.ECLET'.' herenf are then tnconst srent wi.th public C0n-

venience and necessity and further that the demised Premises shall nor be usad for

said purposes during the then remaining term of this Lease, then CITY shall have

the right tn terminate the Lease upon one (I) year's written ndice to LESSEE and

upon payment t(l the LESSEE I'f cnmpensation fer the imprl"vements placed upon the

demi sed Premi 00 s by the LESSEE. The emourrt df compenser ton she I I be the approved

ct"nstructit"n cosr , as defined in this Agreement, depreciated as hereinafter da-

fined, and in ratin to the time of approval ,..,f Cl"nstructit"n costs to the time of

terminatinn and adjusted tlJ the PlJ"chasing Power (If the D011ar as ref lected by the

U.S. Department of Cnmmerce C"n3umer Price Index "f Commf'dity Prices, Using 1947-

49 equal to 100,," Depreciatinn she I I be computed by dividing the approved con-

structi0n costs by the number f'f years remaining in the term t"f this Agreement af-
. .

ter the date 0f completi0n nf such impr0vement; prf'rated ft"r any portion "f a year.
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o c0mpensation shall be paid by tho CITY for any c0sts not approved in accordance

with the provisions of ARTICLEXXI 0f this Agreement.

In the event of termination of this Lease in accordance with the provision

of this ARTICLE. LESSEE shall be under no 0bligati0n whats0ever to restore the

Premi res to the condt t ton s which exi sted at tl-e cnmmencement 0f the Term nor to

demo Iish. destrny nr remove any improvement or structure si tUBted upon t I-e Premi se s •.

CITY shall be under no 0bligation to compensate LESSEE for improvements made

with0ut CITY's consent. Which are n(\t authorized by the provt si on s of this Agree';'

ment nor any improvements made after the date of notice of CITY's electi0n to ter-

minate this Lease unless thero shall have been an expressed Agreement to tl-e con-

trary.

ARTICLEXXXII

DEVELOPMENT

The development of the Leased PremiS?s shall be in accordence with a Master

Plan approved by CITY in accordance with established CITY practices which is filed

in the Office 0f the City Clerk as Document No. ....;...

ARTICLEXXXIII

"ACCESSTO THE PREMISES"---
CITY agrees that it shall at its expense construct and r hrouq hout the Term

maintain a pub lic street or roadway to the PremiS?s as a means of ingress and

egress for tl-e public to He Premises. Such street or roadway shall be hard-sur-

faced, a minimum width of 40 feet. and c"nstructi(\n thereof c0mpleted no later

than the date for the publ I c opening of tl-e Marine Life Exhibit. CITY further
o' • •

Ilgrees that it shall provide suitable means 0f ingress and egress to tl-e PremiS?s

during the period d construct t on r:'f improvements (In the Premises.

ARTICLEXXXIV

.9PTION,

For a period of five (5) years from and after the date 0f execution of this

Agreement and if in the opini0n of the CITY CF SANDIEGO, additi'maJ Marine Park

faci lities upon the leased premises are desirable and cennr-t be accommodated wi th-

in the area described in said Exhibit A as "Per'ce l '1", then LESSEE shalf have the

right d first refusal on any or ell of tl-e adjacent twenty (20) acre parcel desig';'

nated "Parce I 2" on said Exhi bit B aHached hereto.

Said right "f first refusal shall give LESSEE the right either h:" lease nr to

22.



.. .'. "

0btain an 0pti("n under the same terms and condi ti('lnsas the then exi sting Lease
insofar as applicable or under such other terms and conditions as are mutually
agreed upon.

As a cr-ndttinn for He granting (',fsaid Lease or option to lease, LESSEE must
first file a development plan and schedule of development satisfactory to CITY and
in accordance with CITY standards for the deve lopment nf Mission Bay.

If LESSEE selects said option to lease and thereafter fails t('lenter into a
lease agreement in accordance therewith, then LESSEE shall pay to CITY as consid-
eration for the said option a rental equal to $435 per acre per year fnr the area
of land and the period cnvered by the option; prorated f('lrany pnrtion of an acre
and any portion ('Ifa year.

IN WITNESS WHERECF, this Lease flgreement is executed by the CITY acting by
and through the city Manager of said CITY" under and pursuant to Resolution No.

aut hf'rizing such executi on, and the LESSEE has caused thi s flgreement
to be executed and its corpnrate name and seal to be affixed by the proper offi-
cers the day and year first above written.

M/lRINE PflRK, INC. THE CITY CF SAN DIEGO
By ...... .......~ __

President
By__ ~---:-:-- .......

City Manager

By...;._.,,-_:--_.:...- ....
Sacretary

I HEREBY APPROv'E THE FCRM fiND LEGALITY, of the foregoing Lease Agreement this
___ day 0f

ALAN M. FIRESTONE

Ci.ty Attf1rney
BY_~-.-:-~."...~ _

Chief Deputy



" ~,."" l-fa-raf. 5/-4

R-76-126~
RESO l UTI0 N N o. __ 2_1_4_4_2~_~., _

Adopted on _O.:...C=-T:.--8---=1~97:..::5:.-_
BE IT RESOLVED, by the Council of The City of San Diego as follows:

"That the City Manager is hereby authorized and empowered
to execute, for and on behalf of said City, a Sixth hrnendment
to Lease Agreement with SEA WORLD, INC., a California corpora·-
tion, formerly Marine Park Corporation, amending that certain
Lease Agreement on file in the office of the City Clerk as
Document No. 658698 incorporating clauses for a General
Development Plan, Affirmat.ive Action, and an Educational

.Program, under the terms and conditions set forth in the form
of Sixth Amendment to Lease Agreement on file in the office
of the City Clerk as Document No. 753151

..,

. -...

_.".
APPROVED: JO~HN W. W\TJTI Cr70Att()neY

u
.

By -- CU. (,~N-J!,\ Q<.-"v ..
Haro d Valderhaug, Deputy

HOV:nb 263.2
Rev. 10-29-75
Job:1l759
Or, Dept. Property



HOV:rp
3/30/72

.Job 9133'

.1'
.'

RESOLUTION No. __ ~_(1l5_~~_~_. _
Adopted on __ A_P_R_l_l_19_7_2 __

BE IT RESOLVED, by the Council of The City of San Diego as follows: -

That the City Manager be and he is hereby authorized and
empowered to execute, for and on behalf of said City, a consent
to sublease agreement between SEA WORLD, INC. and RUBEN DUCHENY,
Sublessee, for the exclusive right to operate and maintain a
glassblowing shop within the lease area of Sea World in Mission
Bay on a year-to-year term subordinate to the master lease
between THE CITY OF SAN DIEGO and SEA WORLD, INC.-, SUbject to
a severi percent rental to be paid to City in accordance with
said master lease, under the terms and conditions set forth in
the form of consent to sublease agreement o~ fjle in the office
of the City Clerk as Document No. 739b3~ . -

APPROVED: JOHN W. WITT, City Attorney



,
." RESOLUTI 0 N No. ~----!2~O~2""",,_1~16~__

MAR .9 1971.Adopted on

BE IT RESOLVED, by the Council of The City of San Diego ,as follows:

That the City Manager be, and he is hereby authoriz8d and
empowered to execute, for and on behalf of said City a Fifth
Amendment to Lease Agreement with SEA WORLD, INC., a California
corporation, amending that certain Lease Agreement between the
parties which is on file in the office of the City Clerk as
Document No. 658698, as amended, to (1) add 3,550 square feet
of water area adjoining the Northwest portion of the lease .
premises; (2) clarify uses of the premises relative to ride'.
concessions and institutional advertising; (3) make the' fouf "
existing rides subject to a rent requirement of 3% of gross
income; (4) require a rent of 2 1/2% of gross income from
institutional advertising; (5) exempt income from promotional
magazine publications from lease rent; and (6) provide City
wi th 1/4 page free advertising in each issue of .said magazine,
under the terms and conditions set forth in the fa;m of Fifth
Amendment to Lease Agreement, on file in the office of the
City Clerk 'as Document No. / 7351-51 . .

APPROVED: JOHN W. WITT, City Attorriey

ri.:l/3-3-71

By_::::-.-;--;o--:----:::---=-_._-:::--_Clifton E. Reed, Deputy



MAY t9 1970
Adopted on _

BE IT RESOLVED, by the Council of The City of San Diegoas foll~ws:

That the City Manager be, and he is hereby authorized
and empow~red to execute, for and on behalf of said City a
Consent to Agreement with SEA WORLD, INC. and SHOWA KIGYO
CO., LTD., by which City consents to Sea World, Inc. rent-
ing to Showa Kigyo Co., Ltd., a portion of the premises
leased by said City to said Sea World, Inc., by that Lease
Agreement filed in the office of the City Clerk as Document
No. 658698, as amended, for the operation, management and
maintenance of a pearl diving exhibition and gift shop,
under the terms and conditions set forth in the form of
Consent to Agreement, on file in the office of the City
Clerk as Document No. ..'731997 .. ,
APPROVED: JOHN W. WITT, City Attorney

rb/5-8-70
By_~......",-;----...,=:----=-_"..--;::- __ -;-o-_Clifton E. Reed, Deputy
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RESOLUTION No. _1:_. 8G35G__ . ---:-'-
. ;. ;.: ":,' .fEB 1 51966 :

ADOPTED ON .
BE IT RESOLVED by the Council of The City of San Diego as follows: .

lUI et" "I*, ..
.. .. 1. " U.,. ..... 't. , _atl_. e:; .. "'..... •• . 'C4U4mas.. 1.;. ~ &It.........• ,. ••• "i,. ..,.,... Cl", 'e .~. ' U4Ia ... eM... 1uM ,•• _. __ bl4d•• *
.-lMI W fa file'" fa. .f .. elC, Glut
..... I eat '721", .'11'. tM ..at~."t ..'
foa"'.I•........ ., CilIa -., , •• , "l ... p~C!II~~
'I,. •• "'QUe ct" 01 II••••... ~ .

\

.\rn...ttel .~_ .... ......_
1"\" _ .

. .".... _.1 ......... Cit, AI•....,

FEB 1 7'[-)0

-
FORM CC·1270 (REV. 10.61l
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~ESOLUTION No. _--=i~8-=--'57_7_3 _
. ADOPTED ON __ D_E_C.....,,1,,--6=--19=,=65!<--

BE IT RESOLVED by the Council of The City of San Diego as follows: .

. 'lUI: the Cb,lYn .... r bat ·.d •• 1.'h.z..1:tJ athori. •.a
and. -.povHa4 to execub. for .m4 on ,.balfo! .ale1. f;it, _ .

. qa:.'.lUt With,' Marilla Pedt CcIlt)Ol1atlea1 M1fon1. cal'. ~~.ttoa.cl'b.S•• Wo:r14.·cGftr1q ~ _ tt•• 1 dultA..u- .
• _t to LeU. 'P"-Rt OAfll. 1n tl!la om.e of the Cit, '.
Clea:k .. Docnaftt 110. 6710'3. wulu tile t~ .a4cemd1UCiaI
1ft fHth 1a 't1la f.m ., ...... \.... lilatn the office of

. the City Cluk •• Doc.-at 10. tJU\lB62' , . ,

ITe.ate4 '7.__ ......__ -----,""'. t__
I

ArJllOVlD: "AD t.• VI~t City Ateoma"

0/11-23-65 ..::.. '

FORM CC·'270 (REV. 10.6')
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, :RESOLUTION 'No~ 181212 e,.. ..
'. , . ADOP;.ED oN 'AUG 2 7:1964,

',BE IT RESOLVED'by the .Counci l ofThe City of San Diego .as follows: ' , .'

"'fbat ,he' eu, Manaier .... n4 'a\e 1. iwN__ thot-t-'~d an4 '
••• eNd t'oueout., tor and on 'behalf ot aud Ctt, a CORa.nt
ta- !j,~1.tlcat10n ut G&lbloue 'lJet-.roen Aar1ne .Pa.rk4ba ;i.. ;;01'14
.&r:ld ~1ura~..Peu-l C:~"'jpany "r QU11,tornia; Ilw.6 'oodit¥ln$ that
.oertain C1.lb1eau8 bOt •• n aal(l 17c\U't1ea',dat~J ,1aly .16" 1~63 .."h1ch Conaent to 31lbl.aae·\>1 the C1tl t. Qn t1-1.·1n Ute otr1oe" or the GUy CJerlt au l};)oU/rJ,lil.t 1\\:>. 659229, and ru:erld~t; to A.eUO
.Agl'flel'l'.len~betw,cn ,Tb,e O.1ti( Of 'ilD.n[)ieao ,and t1U1ne Pat'k. 4ba ~.a
Worll1..• cow ot _101\ ~a.e Aa"e_nt 1. aU tUtin the «ric.

'-'" "Ot the OitJ'Cl.n .. Doc\UMnt Ko. 6586f8. to~ 'th. "' ..... or ' ,
'.'~lblt1na Japawtl' oultl.U" • ...n and •• ~o'lM .t G6a1tu.d

"'pevl,, W)4'l'th. t83& an<1 oon41t1001, •• t tOJl.'f.n ~. to"'·or
. Con.ent to HoCUtl.atlon or S1.lbl.,... aDd ~ .. , to Le .... ACN.·

" " ,~~t on~~~t_· Of110. 01 ~, Cit, Cl.rk .. Doc~t Jto~ _-------...,;.' --_. , ' . ,., . ,
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fN.~te4 ~l,_' ...'_' __ ....,_
. '

;: APl'RO'VEDl $IT>fAJU) ,. IU'1'LlSa, C1tf~t'OJ'ft.;f .. ', ;
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. ADOPTED ON ~--"---"- ~~

.' 'BE Ir RESOLVED. by the Council ~f The City of San Diego as follows:
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,FORM CC-1270· (REV. ·10-61l .; .;
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A'-;'>rl~AI~\C
RESOLUTIONNo.:t7S;I

P
". .~.

ADOPT~D ON . MAY'2.3 1963
BE IT RESOLVED by the ~ounciloi The City of San Diego as, f611ows: "

"~'.(
. ~ ..(

. .',

That the City Manager 'be, and he is hereby authOrized
and e~powered,to execute; for'and on behalf of 'said City,
an amendment 'to that option, 'agreement with 'Marine Park
entered into August 2, 1962, for the leasing of certain
land Ln Mission Bay Park, which'is on file in the office.,
of the City C+erk a s Document No. 644020, undar the terms'

" , and conditions set 'forth in th~ form' of, Amendment to Option
Agreement, on file in the office of said City' Clerk. as
Document No. 655877 ' • ._

Present ed by.__ :.-- :.--_...,.- __ -'-----'-__

APPROVED: ALANM. FIRESTONE, CITY ATTORNEy,

~..,. .....

By_' _---, ---
.-. ,

; .

.RE (~B'IV ED
" MAY 2 41863 ' .'.

PARK & Rte. fjIUECI'OR:
. ' I

FORM OC.1270 (REV. 10.61).,
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RESOLUTION No, ....:......._1.~7_4_74_6_

, MAR ' 51963 ,
ADOPTED ON --,-~_--"'.,...-~--'-_

," BE IT RESOLVED b/the Coun~il of The City'~f San Diego' as follows: ,

, . !hat theC1ty·ManagOl" be, &net ,hei. her4llb,. .uthori••e: ".
$n4 ~~w4IIred·toexeoute, to~andon behalf of ••14 01t,.,
an Agreement 'with'_rln.farkCol'~tl<:)R, pemlttlna_r1ne'Park 'to co-menc. c.rta1ncon.truct~on ot tacl~~t1•• on C1t,..owned.1)J"Opert, upon which i~1n. ,.Park bu an option to 1•••• ,

", under 'the teJ"ll!',and conditions •• t torih 1ri the tom ot '
~.ment~nGi'2521 tho oftloe 9t, th.Cl~i':Clerk .. Docwnen~)

,,' '.'

,',

Pre~ente~'b~_, ~, __ . ~.. . ~'

-:: • 'J •

• -. T ~ •

, ,

.

RECl~IVED
, ',' MAR'7 \963'

PARK & .UC. -DIRECTOR'

" '

,. ','

, '

FORM'CC·1270 (REV, ,10·60
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S.£P6·:1962AI?OPTEDON -'- _

BE IT RESOLVED by the Council of The City of San Diego-as follows:

1.:1:'Iltt· U1e' o~d. ot :.;t~,;;~.:.:0 y) ~,;~:,;r\eU\.if~1,. \~·i~:.JIt').,'Y;t
(;i...t~jC!le !..\. ',?,;;zo.on; ~?t :.Ml;t;d.ul~ :r11*· :.~;tl:;';o:l~)t t7 .

".fi.1~;t'(tY.ltit:""~G\j.~ i1(; ... _~ cctpc,iN,ttl<'Jn.f."m: ';n~'l'f"l,fti'! ~t· ','
~:at~K'l'Ilr«»Ilt<tr_~tr.e ler.~~ ·a,.. ,:,<I!'f .. ~:e e;";~'l!lOr O~·
..a.l.t~~ be~(l.1'at ~e1: ~tr. llinlnt, 1n',.!'.l.4~n '.~ l:tt~l."J.!.... 1.n
H'W C1t.l or ~'l f>ie,gtt. e.l! f'crn1a, tv (~,l~,,:; ~QL.,ta6,. 1~Q
r::t/{; ;.:1.tJ :'i.ar1l~S9t"1. )Jere o,'j 1!.U'tlh,lrl~I!!:,.'i 't\.' '~"t:',~'l~ ;l eQ.3t:t'Mt
:~.iI.<:N t\':lt'.. .. , . .'. - . ..

2.. ~,~~;t.t:h~.~n41t'.lf9 or r:Y·~7n.»: ~.~~nabJf.
"':!-";;~'")J:t,;¢tf cut ~r !:.taO C~J;iHa1'~UeJ ~d or '~Clt) ()~ ':"'$Ji
':":l.flF.~"",,"'ole4:r and. 07..o.h... :1 it~l./ tor t~PtJ17O"'''' cr vr-'V'l.dtn,;:
:1\\'''·I~1:.i:rot' 1"~ \llll Qt'~6t4 ":';l~f J'I",/''''fl ... hi 'iet'l~')IIli11r.');''8r\{
"\ tC' ritn 'lt~Jo e'll.IAm,1nt·, :::: f~'" ~tir.6 l",.~hat lriuat C'rOWn .PQi:~jt;..
.::.;'1 ~;", 3E1.Ql't "\at 1iU'k, ~(i ~!~j1$ ,~ltoy ~ _vice:>:t' ft'l.,.'-'O 1)'1.... 1:fl.

~
~,J ~-...,_",,"._"''''''' ..... -"ll""....._ ........c:--...., ..,..l'J .... ,._._ •. -- ,---

1il;1~I\Jl;·r ~'~~~

POOR qUALITY DOCuMENT
FORMCC·1270 (REV, 10.61)
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RESOLUTION No.' 1-67555 SEP 12 1961 '

BE 'IT RESOLVED, ·by the Council of the City of San Diego, as follows:

That· the C1t;yManager be;J ana he 18 herebyaUthor1~e4 end
em.poweredto a.cute" tor and on ~halt of .Ud City" an
option 'agreement; w1th Marine Park Corporat:1on covering the rutl,l~
leaseo!' City-owned propert1 1nM1all1on ~ tor a rur1i1el1te
exh:1blt" l,lponthe te1"Dl8and concUt1ona eet forth 111 the tom ot
Option Agreement on tile 111the oftice 01' the City Clerk as
·DocwnentNo. .G2?Q3G •

BE IT FURTHERREsotVED" that in the avwnt M&l'inePark Cor-
por_tion performe all tho .. acte reqQ1red of it aa cons1deration
tor the granting or laid Qption to lease' an.d 1i'l the event, M8r1ne,
Park Corporation thereafter eDt-eiaea sa1dOptlon to leue" the
C11;yManaget-be" and he i& hereb;y autbo:r1zed and empowered to
execute", tor end on bebalt ofeaid C1ty" an agreement to lease
,C:1.ty-o-.medproperty 1n rue.ion Ba;y tor a marine life exhib1t upon
the termeand condition. set, torth 1n that certain leaea' agreo-
ment marked~b1t A"" attached 'to and'1IHe a p~t of Docu- .
ment No. 62903G on tUe ~n the oftice or said City Clerk.

Prese~te(l by
AppJlovedas ......------------.....--
to tom by ALANM. PIRES'l'ONS"C1tylttoI'ney"

RT/M/9/11/6l By _ ......_--- ........-='~~=~-ailel DePut;y.

'.I. I HERmY CERTIFY' the above .to be a full, true, and cor rec t copy of'Resolution No. _
of ~he Co~nci1·of the Ci.ty of San Diego, as adopted by said Council __ ~ ~

City Clerk

I. ' . By __ -,- ---,------::-:- _
" Deputy.

FU<M 1270


