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December 6, 1999

Nancy Boyce
City of San Diego
Real Estate Assets Department
121111Third Ave Suite 1700
San Diego, CA 92101-4199

Re: Authorization to perform all obligations of Lessee under the Lease dated October 30, 1995, between
TIle City of San Diego, and Richard and Debra Gleason.

Dear Nancy Boyce,

Please be advised that Jason Boone is authorized by Richard and Debra Gleason, and Mission Bay
Sponcenter, a corporation to carry out the obligations of the Lessee regarding aU obligations under the
lease. TIlls obligation shall expire on November I, 2005, or sooner, provided Lessee notifies Lessor in
writing of it's intention to terminate this authority as of a date certain, Upon termination of this
authorization. it shall become null and void and of no further force and effect, and aU obligations to
perform all clauses under the subject lease, shall revert to Lessee as of the date certain.

~.~
Debra Gleason
Mission Bay Sportcenter

1010 Santa Clara Place, San Diego, CA 92109·619·488·1004
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CITY OF SAN DIEGO
PERCENTAGE LEASE

THIS LEASEAGREEMENTis executed between the CITY OF SAN DIEGO, a municipal

corporation, hereinafter called "CITY," and RICHARD L. GLEASON and DEBRA L.

GLEASON, hereinafter called "LESSEE."

SECTION 1: USES

1.1 Premises. CITY hereby leases to LESSEEand LESSEEleases from CITY
all of that certain real property situated in the City of San Diego, County
of San Diego, State of California, described in Exhibit "A" attached
hereto and by this reference made part of this agreement. Said real
property is hereinafter called the "premises" or "leased premises."

1.2 Uses. It is expressly agreed that the premises are leased to LESSEE
solely and exclusively for the purposes of operation and maintenance of
a public water sports center and dock facilities providing instruction in
beginning through intermediate sailing, water activities, water. sports,
scuba instruction and charters,. and rental, service; and sales of
recreational boats and aquatic equipment: food and nonalcoholic
beverage sales to the general public, in accordance with the General
Development Plan referenced in Section 6.12 hereof; and for such other
'related or incidental purposes as may be first approved in writing by the
City Manager and for no other purpose whatsoever.

The use of the premises for any unauthorized purpose shall constitute a
substantial default and subject this leaseto termination at the sole option
of the CITY.

LESSEEcovenants and agrees to use the premises throughout the term
hereof for the above-specified purposes and to diligently conduct the
business thereon to produce the most gross income that can be
reasonably expected. Failureto continuously use the premises for said
purposes, or the use thereof for purposes not expressly authorized
herein, shall be grounds for termination by CITY.

CITY also hereby grants to LESSEEa nonexclusive license to use that
portion of the public beach northerly of the leased premises, as shown
on the attached Exhibit "A", for storage of small boats used in LESSEE'S
instructional programs. The boat storage shall not unreasonably block
or interfere with public access to the beach. This license may be
revoked at any time by the City Manager, without cause, upon sixty (60)
days prior written notice to LESSEE.

'.
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1.3 RelatedCouncil Actions. By the granting of this lease, neither CITY nor
the Council of CITY is obligating itself to any other governmental agent,
board, commission, or agency with regard to any other discretionary
action relating to development or operation of the premises.
Discretionary action includes but is not limited to rezonings, variances,
environmental clearances, or any other governmental agency approvals
which may be required for the development and operation of the leased
premises.

1.4 Quiet Possession. LESSEE, paying the rent and performing the
covenants and agreements herein, shall at all times during the term
peaceably and quietly have, hold, and enjoy the premises. If CITY for
any reason cannot deliver possession of the premises to LESSEEat the
commencement of the term, or if during the lease term LESSEE is
temporarily dispossessed through action. or claim of a title superior to
CITY'S, then and in either of.such events, this leaseshall not be voidable
nor shall CITY be liable to LESSEEfor any loss or damage resulting
therefrom, but there shall be determined and stated in writing by the City
Manager of CITY a proportionate reduction of the minimum or flat rate
rent' for the period or periods during which LESSEEis prevented from
having the quiet possession of all or a portion of the premises.

1.5 Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all
subsurface natural gas, oil, minerals, and water on or within the
premises. \

-----_ ...
b. CITY reserves the right to grant and use easements or to establish

and use rights-of-way over, under, along, and across the leased
premises for utilities, thoroughfares, or access as it deems advisable
for the public good.

c. CITY has the right to enter the premises for the purpose of making
repairs to or developing municipal resources and services.

However, CITY shall not unreasonably or substantially interfere with
LESSEE'Suse of the premises and will reimburse LESSEEfor physical
damages, if any, to the permanent improvements located on the leased
premises resulting from CITY exercising the rights reserved in this
section. Such reimbursement may include a reduction in the rent
proportionate to the amount of physical damage as determined by CITY.
CITY will pay the costs of maintenance and repair of all CITY installations
made pursuant to these reserved rights.

-2-
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1.6 Competent Management. Throughout the term of this lease
agreement, LESSEEshall provide competent management of the leased
premises to the satisfaction of the City Manager. For the purposes of
this paragraph, "competent management" shall mean demonstrated
ability in the management and operation of a public sailing center and
dock facilities and related activities in a fiscally' responsible manner.

1.7 Parking. All parking spaces in and around the leased premises shall be
open to the general public at all times.

SECTION 2: TERM

2.1 Commencement. The term of this agreement shall be ten (10) years
commencing on the first day of the calendar month following execution
by the City Manager. "Lease year" as used in this lease shall mean the
12-month period commencing on the first day of the calendar month
following the execution of this lease by the City Manager.

2.2 Holdover. Any holding over by LESSEEafter expiration or termination
shall not be considered as a renewal or extension of this lease. The
occupancy of the premises after the expiration or termination of this
agreement constitutes a month-to-month tenancy, and all other terms
and conditions of this agreement shall continue in full force and effect;
. provided, however, CITY shall have the right to apply a reasonable
increase in rent to bring the rent to fair market value and to terminate the
holdover tenancy at will.

2.3 Surrender of Premises. At termination of this lease for any reason,
LESSEEshall execute, acknowledge, and deliver to CITY, within five (5)
days after written CITY demand, a valid and recordable quitclaim deed
covering all of the premises. The premises shall be delivered free and
clear of all liens and encumbrances and in a decent, safe, and sanitary
condition.

If LESSEEfails or refuses to deliver the required deed, CITY may prepare
and record a notice reciting LESSEE'S failure to execute this lease
provision, and the notice will be conclusive evidence of the termination
of this lease and all LESSEE'Srights to the premises.

-3-



SECTION 3: RENT

3.1 Time and Place of Payment. All rents required herein must be made
payable to the City Treasurer and mailed to the Office of the City
Treasurer, City of San Diego, P.O. Box 2289, San Diego, California,
92112-4165, or delivered to the Office of the City Treasurer, City
Operations Building, 1222 First Avenue, Third Floor, San Diego,
California.

The place of payment may be changed at any time by CITY upon thirty
(30) days' written notice to LESSEE. Mailed rental payments shall be
deemed paid upon the date such payment is postmarked' by the postal
authorities. If postmarks are illegible, the payment shall be deemed paid
upon actual receipt by the City Treasurer. LESSEEassumes all risk of
loss and responsibility for late payment charges if payments' are made by
mail.

3.2 Rent.

a. Minimum Rent. The annual minimum rent established for the first
three (3) years following theeffective date of this lease is Forty-one
Thousand Six Hundred Dollars ($41,600).

If the annual minimum rent is greater than the annual percentage
rent on lease year basis, then the annual minimum rent minus any
percentage rent paid is requirea to be paid within thirty (30) days of
the anniversary of that lease year.

It is the intent of this provision that LESSEEshall pay the annual
minimum rent as a guarantee against the percentage rent
requirement and that the greater of the two requirements, minimum
or percentage, whichever occurs throughout the term shall prevail
on an annual basis.

b. Minimum Rent Adjustment. Effective at the beginning of the first
day of the fourth lease year of this lease and at three (3)-year
intervals thereafter during the term, the annual minimum rent shall
be eighty percent (80%) of the annual average of actual rents paid
or accrued during the three (3) years preceding the adjustment date.
It is recognized that such adjustments shall be calculated by CITY
upon completion of payments due for the preceding rental period in
order to determine the amount of the adjustment to be effective on
the dates stated herein. Until such calculations are completed,
LESSEEshall continue paying minimum rents at the prior rate. Any
additional rents determined by the adjustment to be due for the year
previously paid at the prior rate shall be paid to CITY within thirty
(30) days following written notice or within thirty (30) days
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following the anniversary of that lease year, whichever is later. IN
NO EVENT SHALL ANY SUCH MINIMUM RENT ADJUSTMENT
RESULTIN A DECREASEIN THEMINIMUM RENTREQUIREMENTIN
EFFECTIMMEDIATELY PRIORTO THE ADJUSTMENT DATE.

c. Percentage Rents. Percentagerents will be calculated on a calendar
month basis and will consist of the following percentaqes of the
gross income resulting from the use of the premises:

Percentages

. Eight Percent (8%) L

Two Percent (2%)

One Percent (1%)

Two Percent (2%)

Five Percent (5%)

Twenty-five Percent (25%)

Ten Percent (10%)

Business Activities

Instruction and rentals of boats
and aquatic equipment (adults
over 18 years of age).

Sales of new boats and related
accessories; service and repairs
of boats and a9uatiG equipment.

Sales of used boats.

Youth camps (organized group.
programs for youths 18 years of
age and under). \...

Sales of food and nonalcoholic..
beverages.

Of commissions or any other
compensation paid to LESSEEor
sublessees for the right to install
or operate coin-operated
vending, game, or service
machines or devices on the
premises, including telephones,
or 10% of the gross income from
any such coin-operated machines
or devices owned, rented, or
leased by LESSEEor sublessees
for use on the premises.

Of all other authorized activities

The City Manager, in his sole discretion, may approve another
percentage rate or flat rate of rent for each other incidental service
or operation supplementary to the permitted use(s) set forth under
Section 1.2, Uses, hereof as may be approved in writing by the City
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Manager prior to commencement of such other service(s) or
operation(s). Provided, however, any activity conducted on the
premiseswithout prior approval by the City Manager shall be subject
to the requirements of Section 3.7, Unauthorized Use Charge,
hereof.

d. Percentage Rate Adjustment. At least six (6) months prior to the
end of the fifth year of the term of this agreement, the parties
hereto, by mutual consent or through appraisal as hereinafter set
forth, will adjust the percentage rates of LESSEE'Sgross income to
be paid CITY effective upon the first day of the succeeding five-year
period. Said adjustment will be made to the degree necessary to
provide a fair rental to CITYas determined by the City Manager and
LESSEE,taking into consideration the criteria set forth in Section
3.02e. below. In the event that such adjustment is not made by
mutual consent prior to two (2) months before the end of said
five-year period, then the parties hereto will refer the matter to
appraisal under the terms hereinafter set forth.

e. Percentage Rate Appraisal. In the event the parties do not agree
upon the amount of adjustment to said percentage rates as provided
for in the previous section, then the adjustment shall be determined
by a qualified professional independent real estate appraiser selected
by mutual consent of the parties to this agreement from the list of
appraisers approved by CITY. CITY and LESSEEagree to equally
share the cost of the mutually selected appraiser. In the event the
parties do not reach agreement as to selection of a mutually
acceptable appraiser, then CITY and LESSEEshall each select a
qualified professional independent real estate appraiser who in turn
will select a third qualified professional independent real estate
appraiser, which third appraiser will be employed to set the
percentage rates to be applied to LESSEE'S percentage rate
adjustment. In the event a mutually acceptable third appraiser is not
agreed upon between the two selected appraisers within ten (10)
days, then the third appraiser will be appointed by the presiding
judge of the SuperiorCourt of the State of California, County of San
Diego, acting in his or her individual capacity, upon application by
either CITY or LESSE~ prior notice thereof to the other party.
In the event that the Superior Court judge declines to make the
appointment, the ~rties hereto agree that the third appraiser shall

I

be promptly determined in accordance with the rules of the
American Arbitr~tion Association. Said third appraiser shall
complete the assignment within sixty (60) days of appointment.
Each party shall pay the cost of its own selected appraiser, and both
CITY and LESSEEagree to equally share the cost of the third
mutually selected or court-appointed appraiser. CITY and LESSEE
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agree to accept and be bound by the percentage rates determined
by the appraiser selected or appointed to complete the assignment.

In establishing the percentage rates for the items under controversy,
the appraiser shall consider CITY'S property as a fee simple absolute
estate, and as vacant and available for a full lease term equal to the
initial full term of lease on the open market for the 'authorized
purposes of this lease at the commencement of the rental period
under review. The appraiser will be guided by prevailing market
percentage rates for similar operations primarily within the Southern
California area, if available. In the event the appraisal is not
completed in time to permit the percentage adjustment to be made
upon the applicable commencement of the five-year period, LESSEE
agrees to continue to pay rent in accordance with the then-existing
lease rates, and the adjustment, when determined, will be
retroactive to said effective date of rental adjustment as hereinabove
established. Any deficiency shall be paid by LESSEEto CITY within
sixty (60) days after determination of the new percentage rate(s).
IN NO EVENT, HOWEVER, SHALL ANY RENT ADJUSTMENT
RESULTIN ANY DECREASEIN ANY PERCENTAGERENTAL RATE.
Notwithstanding the foregoing, the City Manager, in his sole
discretion, may determine that no market value adjustment is
necessary and waive the requirement for the appraisal process for
any specific adjustment period.

3.3 Payment Procedure. On or before the last day of the calendar month
following the calendar month in which the gross income subject to rents
was earned, LESSEE shall provide CITY with a correct statement
together with a payment of rent on all applicable gross receipts in a form
selected by CITY. The statement will be signed by LESSEE or its
authorized agent attesting to the accuracy thereof, which shall be legally
binding upon LESSEE. Each statement will indicate or include:

a. Total gross receipts for the subject month, itemized as to business
categories for which separate percentage rents are established. A
gross receipts breakdown of each business conducted on the
premises must be included when a reported category shows gross
income to be from more than one business operation.

b. The percentage rental due CITY, computed and totaled.

c. The accumulated total of all rents previously paid for the current
lease year.,

d. Payment in the amount of the total percentage rent due CITY
, computed as described in this section.

-7-
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Any rents due CITY from sublease activities or operations will begin
with the earliest of the following dates (whether or not prior
approval was given by CITY as required by this lease and whether
or not a separate percentage rent was established by CITY):

(1) Sublease commencement date.

(2) Physical occupancy date.

(3) Earliest activity date (i.e., sale of goods, solicitation of business,
construction or alterations, etc.).

3.4 Gross Income. "Gross income" or "gross receipts", as used in this lease,
shall include all income resulting from occupancy of the leased premises
from whatever source derived whether received or to become due.
Provided, however, gross income shall not include federal, state, or
municipal taxes collected from the consumer (regardless of whether the
amount thereof is stated to the consumer as a separate charge) and paid
over periodically by LESSEEto a governmental agency accompanied by
a tax return or statement as required by law. Possessory interest taxes
or other property taxes shall not be deducted by LESSEEin computing
gross income. Gross income shall not include refunds for goods returned
for resale on the premises or refunds of deposits. The amount of such
taxes and refunds shall be clearly shown on the books and records of
LESSEE.. The percentage rent shall be calculated and paid by LESSEEon
the basis of said gross income whether the income is received by
LESSEEor by any sublessee, permittee or licensee, or their agents, and
all gross income received by any sublessee, permittee, licensee, or other
party as a result of occupancy of said premises or the operation thereof
shall be regarded as gross income of LESSEE for the purpose of
calculating the percentage rent hereunder required to be paid by LESSEE
to CITY, except as may be otherwise specified by or pursuant to this
lease.

3.5 Inspection of Records.

a. Records. LESSEEshall, at all times during the lease term, keep Or
cause to be kept true and complete books, records, and accounts of
all financial transactions in the operation of all business activities
conducted upon and financial transactions resulting from the use of
the premises. The records shall be supported by source documents
such as sales slips, daily cash register tapes, purchase invoices, or
other documents as necessary to allow CITY to easily determine the
total gross income.

Any retail sales or charges will be recorded by means of cash
registers or other comparable devices which display to the customer
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the amount of the transaction and automatically issue'a receipt. The
registers will be equipped with devices that lock in sales totals and
other transaction numbers and sales details that are not resettable.
Totals registered shall be read and recorded at the beginning and end
of each business day.

In the event of admission charges or rentals, LESSEE shall issue
serially numbered tickets for 'each such admission or rental and shall
keep an adequate record of such tickets, as well as a record of
unissued tickets.

All retail sales and charges may be recorded by a system other than
cash registers or other comparable devices provided such system is
approved by CITY.

b. Financial Statements. Within sixty (60) days after the end of each
lease year as previously established herein, LESSEE will, at its
expense, submit to CITY a statement in which the total gross
receipts and the corresponding amounts of rents paid CITY for the
year are classified according to the categories of business
established for any percentage rental and for any other business
conducted on or from the premises. Said statement shall be signed
by LESSEEor its authorized agent attesting to the accuracy thereof,
which shall be legally binding upon LESSEE.

c. Right to Inspect. All LESSEE'S books of account, records, and
supporting documentation, as described under Section 3.5a.
hereinabove, will be kept for at least five (5) years and made
available to CITY in one location within the City of San Diego. Said
books and records shall be maintained separate from all other
accounts not relating to the leased premises. The CITY, at its
discretion, shall have the right to inspect and audit the business of
LESSEE, its agents, sublessees, concessionaires, and licensees
operating on and in connection with the premises as necessary and
appropriate for CITY to determine the amounts of rent due CITY in
compliance with the requirements of this lease.

At CITY'S request, LESSEE shall promptly provide, at LESSEE'S
expense, any necessary data to enable CITY to fully comply with all
requirements of the state or federal government for lease information
or reports concerning the premises. Such data will include, if
required, a detailed breakdown of LESSEE'S receipts and expenses.

d. Audit Cost. The full cost of CITY'S auditls) will be borne by CITY
unless one or both of the following conditions exists, in which case
LESSEEhereby agrees to pay CITY'S cost of audit(s):
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(1) The audit(s) reveal an underpayment of-more than ten percent
(10%) or more than $10,000, whichever is less, between the
rent due as reported and paid by LESSEEpursuant to this lease
and rent due as determined by the audit(s); or

(2) LESSEEhas failed to maintain complete and true books, records,
accounts, and supporting source documents in strict accordance
with this section hereof.

LESSEEshall pay any deficiency determined by the audit(s) plus
interest on such amount as defined in Section 3,6, Delinquent Rent
and Audit Fees,hereof, within thirty (30) days of notice thereof by
CITY. CITY will credit any overpayment against incoming rents.
Any overpayment determined after the end of this lease will be
refunded by CITYwithin thirty (30) days of confirmation by the City
Manager of the audit(s) findings.

e. Default. LESSEE'Sfailure to keep complete and accurate records by
means of double-entry bookkeeping and make them available for
CITY inspection is, like all other failures to comply with covenants
of this lease, a breach of this lease and cause for termination.

3.6 Delinquent Rent and Audit Fees. If LESSEEfails to pay the rent when
due, LESSEEwill pay, in addition to the unpaid rents, five percent (5%)
of the delinquent rent. If the rent is still unpaid at the end of fifteen (15)
days, LESSEEshall pay an additional five percent (5%) [being a total of
ten percent (10%)), which is hereby mutually agreed by the parties
hereto to be appropriate to compensate CITY for loss resulting from
rental delinquency, including lost interest, opportunities, legal costs, and
the cost of servicing the delinquent account. Notwithstanding the
foregoing, in no event shall the charge for late payments of rent be less
than Twenty-five Dollars ($25).

In the event CITY audit(s), if applicable, discloses that the rent for the
audited period(s) has been underpaid in excess of ten percent (10%) of
the total required rent, then LESSEEshall pay CITY the cost of -the
audit(s) plus ten percent (10%) per year on the amount by which said
rent was underpaid, in addition to the unpaid rents as shown to be due
CITY, as compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event CITY audit(s)
discloses that the unpaid rent is less than ten percent (10%) of the total
rent, and should LESSEEfail to pay said unpaid rent within thirty (30)
days after written notice from CITY, an additional fee of ten percent
(10%) of said unpaid amount shall be added to the unpaid amount to
compensate CITY for costs and losses due to such nonpayment. LESSEE
agrees to pay such amounts and further agrees that the specific late
charges represent a fair and reasonable estimate of the costs that CITY
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will incur from LESSEE'Slate payment. Acceptance of late charges and
any portion of the late payment by CITY shall in no event constitute a
waiver of LESSEEdefault with respect to late payment, nor prevent CITY
from exercising any of the other rights and remedies granted in this
lease. •

3.7 Unauthorized Use Charge. LESSEEshall pay CITY fifteen percent (15%)
of the gross receipts for any service"or use that is not permitted by this
lease. This payment is subject to the due date provided in this lease for
rental payments and the provision for delinquent rent. The existence of
the fifteen percent (15%) charge in this clause and the payment of this
charge or any part of it, does not constitute an authorization for a
particular service or use, and does not waive any CITY rights to
terminate a service or use or to default LESSEEfor participating in or
allowing any unauthorized use of the leased premises."

SECTION 4: ASSIGNMENT

4.1 Time is of Essence; Provisions Binding on Successors. Time is of the
essence of all of the terms, covenants, and conditions of this lease, and,
except as otherwise provided herein, all of the terms, covenants, and
conditions of this lease shall apply to, benefit, and bind the successors
and assigns of the respective parties, jointly and individually.

4.2 Assignment and Subletting. LESSEEshall not assign this lease or any
interest therein and shall not sublet the premises or any part thereof, or
any right or privilege appurtenant thereto, or suffer. any other person,
except employees, agents, and guests of LESSEE,to use or occupy the
premises or any part thereof, without the prior written consent of the
City Manager in each instance. A consent to assignment, subletting,
occupation, or use by any other person shall not be deemed to be a
consent to any subsequent assignment, subletting, occupation, or use by
another person. Any such assignment or subletting without such
consent shall be void and shall, at the option of CITY, terminate this
lease. This lease shall not, nor shall any interest therein, be assignable
as to the interest of LESSEEby operation of law, without the written
consent of the City Manager.

"Assignment" for the purposes of this clause shall include any transfer
of any ownership interest in this lease by LESSEEor by any partners,
principals, or stockholders, as the case may be, from the original
LESSEE,its general partners, or principals.

Approval of any assignment or sublease shall be conditioned upon the
assignee or sublessee agreeing in writing that it will assume the rights
and obligations thereby assigned or subleased and that it will keep and
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perform all ·covenants, conditions, and provisrons of this agreement
which are applicable to the rights acquired. The City Manager shall
require, as a condition to approval of any sublease of the majority portion
of the leasehold or any assignment, that the LESSEEpay additional
consideration to CITY, as set forth in Section 4.6, Additional
Consideration to CITY, hereof, commencing on the effective date of such
proposed subleaseof the majority portion of the leasehold or assignment,
and may further require that this lease or the requested sublease
otherwise be revised to comply with standard CITY lease requirements
that are then current. Pursuant to City Charter Section 225, the City
Manager must review and approve every person or entity which will have
an interest in this leaseas a sublessee or assignee. The City Manager's
approval will not be unreasonably withheld, provided all such persons
and entities are of good character and reputation in the community.

4.3 Encumbrance. Subject to prior consent by CITY, which shall not be
unreasonably withheld, LESSEEmay encumber this lease, its leasehold
estate; and its improvements thereon by deed of trust, mortgage, chattel
mortgage, or other security instrument to assure the payment of a
promissory note or notes of LESSEE,upon the express condition that the
proceeds of such loan or loans be devoted exclusively to the purpose of
developing the leased premises in accordance with Section 6.12,
Development Plan, hereof. However, a reasonable portion of the loan
proceeds may be disbursed for payment of incidental costs of
construction, including. but not limited to the following: off-site
improvements for service of the premises; on-site improvements; escrow
charges; premiums for hazard insurance or other insurance or bonds
required by CITY; title insurance premiums; reasonable loan costs such
as discounts, interest, and commissions; and architectural, engineering,
and attorneys' fees and other normal expenses incidental to such
construction.

Any subsequent encumbrances on the premises or on any permanent
improvements thereon must first have the approval in writing of the City
Manager. Such subsequent encumbrances shall also be for the exclusive
purpose of development of the premises. Provided; however, after the
premises are fully developed in accordance with said Development Plan
to the satisfaction of the City Manager, proceeds from refinancing or
from such subsequent encumbrances may be used to reduce LESSEE'S
equity so long as LESSEEpays additional consideration to CITY as set
forth in Section 4.6, Additional Consideration to CITY, hereof, and
further that LESSEEunderstands and specifically agrees that the City
Manager shall have the sole and absolute discretion to approve,
disapprove, or condition any such proposed subsequent encumbrance,
including but not limited to amending the lease to provide then-current
rents and provisions.
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In the event .anv such approved deed of trust or mortgage or other
security-type instrument should at any time be in default and be
foreclosed or transferred in lieu of foreclosure, CITY will accept the
approved mortgagee or beneficiary thereof as its new tenant under this
lease with all the rights, privileges, and duties granted and imposed in
this lease.

Upon prior written approval by CITY, said mortgagee or beneficiary may
assign this leaseto its nominee, if nominee is a reputable, qualified, and
financially responsible person or entity in the opinion of CITY. Any deed
of trust, mortgage, or other security instrument shall be subject to all of
the terms, covenants, and conditions of this lease and shall not be
deemed to amend or alter any of the terms, covenants, or conditions
hereof. Pursuant to City Charter Section 225, the City Manager must
review and approve every person or entity which will have a financial
interest in this lease. The City Manager's approval will not be
unreasonably withheld, provided all such persons and entities are of good
character and reputation in the community.

4.4 Defaults and Remedies.

a. Default. In the event that:

(1) LESSEEshall default-inthe performance of any covenant or
condition required by this lease to be performed by LESSEEand
shall fail to cure said default within thirty (30) days following
written notice thereof from CITY; or if any such default is not
curable within thirty (30) days, and LESSEE shall fail to
commence to cure the default(s) within said thirty-day period
and diligently pursue such cure to completion; or

(2) LESSEEshall voluntarily file or have involuntarily filed against it
any petition under any bankruptcy or insolvency act or law; or

(3) LESSEEshall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the benefit of
creditors;

then CITY may, at its option, without further notice or demand upon
LESSEE or upon any person claiming rights through LESSEE,
immediately terminate this lease and all rights of LESSEEand of all
persons claiming rights through LESSEE to the premises or to
possession thereof; and CITY may enter and take possession of the
premises. Provided, however, in the event that any default
described in Section 4.4a.(1), hereinabove is not curable within
thirty (30) days after notice to LESSEE,CITY shall not terminate this
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lease pursuant to the default if LESSEEimmediately. commences to
cure the default and diligently pursues such cure to completion.

In the event there is a deed of trust or mortgage on the leasehold
interest, CITY shall give the mortgagee or beneficiary written notice
of the default(s) complained of, and the same mortgagee or
beneficiary shall have thirty (30) days from such notice to cure the
default(s) or, if any such default is not curable within thirty (30)
days, to commence to cure the default(s) and diligently pursue such
cure to completion. The thirty-day period may be extended during
such time as mortgagee or beneficiary pursues said cure with
reasonable diligence.

b. Remedies of Lender. Should the default(s) be noncurable by
LESSEE, then any lender holding a beneficial interest in the
leasehold, whose qualifications as an assignee have been approved
by CITY, shall have the absolute right to substitute itself to the
estate of LESSEEhereunder and to commence performance of this
lease. If such mortgagee or beneficiary shall give notice in writing
of its election to so substitute itself within the thirty-day period after
receiving written notice by CITY of the default, and the default, if
curable, is cured by such mortgagee or beneficiary, then this lease
shall not terminate pursuant to the default. In that event, CITY
expressly consents to the substitution and authorizes the mortgagee
or beneficiary to perform under this lease with all the rights,
privileges, and obligations of LESSEE,subject to cure of the default,
if possible, by mortgagee or beneficiary. LESSEEexpressly agrees
to assign all its interest in and to its leasehold estate to mortgagee
or beneficiary in that event.

c. Abandonment by LESSEE; Even though LESSEEhas breached the
lease and abandoned the property, this lease shall continue in effect
for so long as CITY does not terminate this lease, and CITY may
enforce all its rights and remedies hereunder, including but not
limited to the right to recover the rent as it becomes due, plus
damages.

d. Waiver. Any CITY waiver of a default is not a waiver of any other
default. Any waiver of a default must be in writing and be executed
by the City Manager in order to constitute a valid and binding
waiver. CITY delay or failure to exercise a remedy or right is not a
waiver of that or any other remedy or right under this lease. The
use of one remedy or right for any default does not waive the use of
another remedy or right for the same default or for another or later
default. CITY'S acceptance of any rents is not a waiver of any
default preceding the rent payment. CITY and LESSEEspecifically
agree that the property constituting the premises is CITY-owned and
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held in trust for the benefit of the citizens ofthe City of San Diego
and that any failure by the City Manager or CITY staff to discover a
default or take prompt action to require the cure of any default shall
not result in an equitable estoppel, but CITY shall at all times, have
the legal right to require the cure of any default when and as such
defaults are discovered or when and as the City Council directs the
City Manager to take action or require the cure of any default after
such default is brought to the attention of the City Council by the
City Manager or by any concerned citizen.

4.5 Eminent Domain. If all or part of the premises are taken through
condemnation proceedings or under threat of condemnation by any
public authority with the power of eminent domain, the interests of CITY
and LESSEE(or beneficiary or mortgagee) will be as follows:

a. In the event the entire premisesare taken, this lease shall terminate
on the date of the transfer of title or possession to the condemning
authority, whichever first occurs.

b. In the event of a partial taking, if, in the oprruon of CITY, the
remaining part of the premises is unsuitable for the lease operation,
this lease shall terminate on the date of the transfer of title or
possession to the condemning authority" whichever first occurs.

c. In the event of a partial taking; if, in the opinion of CITY, the
remaining part of the premises is suitable for continued lease
operation, this leaseshall terminate in regard to the portion taken on
the date of the transfer of title or possession to the condemning
authority, whichever first occurs, but shall continue for the portion
not taken. The minimum rent shall be equitably reduced to reflect
the portion of the premises taken.

d. Award. All monies awarded in any such taking shall belong to CITY,
whether such taking results in diminution in value of the leasehold
or the fee or both; provided, however, LESSEEshall be entitled to
any award attributable to the taking of, or damages to LESSEE'S
then remaining leasehold interest in installations or improvements of
LESSEE. CITY shall have no liability to LESSEEfor any award not
provided by the condemning authority.

e. Transfer. CITY has the right to transfer CITY'S interests in the
premises in lieu of condemnation to any authority entitled to exercise
the power of eminent domain. If a transfer occurs, LESSEEshall
retain whatever interest it may have in the fair market value of any
improvements placed by it on the premises in accordance with this
lease.
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f.- No Inverse Condemnation. The-exercise of any CITY right under this
lease shall not be interpreted as an exercise of the power of eminent
domain and shall not impose any liability upon CITY for inverse
condemnation.

- 4.6 Additional Consideration to CITY. LESSEEacknowledges that CITY
expends considerable sums for-maintenance of Mission Bay Park areas
adjacent to the leasehold. LESSEE further acknowledges that the
expenditure of such funds enhances the value of the leasehold. LESSEE
and CITY agree that the -exact amount of. such enhancement is
impossible to ascertain. However, CITY desires to be reimbursed to a
reasonable extent in' consideration for the continued maintenance of
adjacent park areas. Therefore, LESSEEand CITY agree that in the event
of an assignment or in the event of a refinancing creating an
encumbrance against the leasehold after the permanent improvements
have been constructed, pursuant to the Development Plan as described
in Section 6.12 hereof, LESSEEshall pay to CITY two percent (2%) of
. the gross amount paid for the leasehold in connection with an approved
assignment of the lease, or two percent (2%) of the amount of any
increased loan or encumbrance against the property over and above the
amount of the encumbrance needed to finance the improvements. The
amount upon which the two percent (2%) shall be based shall be the
total consideration resulting from the transaction including total cash
payments and the market value of noncash consideration, including but
not limited to stocks, bonds, deferred payments, secured and unsecured
notes, and forbearances regarding claims and judgments. Prior to CITY'S
consent to any assignment or refinancing, LESSEEshall deliver to CITY
a written statement of all sums due and owing to CITY from LESSEE
pursuant to the provisions of this paragraph, together with an
acknowledgement from the proposed assignee or refinancing agency as
to the amount due CITY. The sum due CITY shall be payable in full to
CITY concurrent with the completion of the transaction, be it an
assignment or a refinancing. Any assignment or refinancing in violation
of the terms and conditions of this paragraph shall be void. The
provisions of this paragraph shall not apply to:

a. An assignment or transfer of a beneficial interest in the leasehold
resulting from devise, bequest, intestate succession, or by operation
of law for the benefit of the spouse or descendants (i) of LESSEE(if
an individual) or (ii) of LESSEE'Sprincipal owner or chief executive
officer (if LESSEEis other than an individual);

b. Such other assignment for which the City Manager determines that
the legal and equitable ownership interests in the leasehold have
remained unchanged, such as a change in the legal or fictitious name
of the LESSEEwithout any other change in the equity in beneficial

-16-



use of, or legal title' to, ·theleasehold as-an 'asset or the income
produced thereby.

SECTION 5: INSURANCE RISKS/SECURITY

5.1 Indemnity. LESSEEagrees to defend, indemnify, protect, and hold the
CITY, its agents, officers, and employees·harmless from and against any
and all claims asserted or liability established for damages or injuries to
any person or property, including injury to LESSEE'Semployees, invitees,
guests, agents, or officers, which arise out of or are in any manner
directly or indirectly connected with the development or operation of the
leasehold or the work and operations to be performed under this
agreement, and all expenses of investigating and defending against
same; provided, however, that LESSEE'Sduty to indemnify and hold
.harmless shall not include any claims or liability arising from the
established active negligence, sole negligence, or sole willful misconduct
of the CITY, its agents, officers, or employees.

5.2 Insurance.

a. LESSEEshall take out and maintain at all times during the term of
this lease the following insurance at its sole expense:

{1} Public liability and property damage insurance in the amount of
not less than One Million Dollars ($1,OOO,OOO) Combined Single
Limit Liability with an occurrence claims form. This policy shall
cover all injury or damage, including death, suffered by any
party or parties from acts or failures to act by CITY or LESSEE
or by authorized representatives of CITY or LESSEEon or in
connection with the use or operation of the premises.

{2} Fire, extended coverage, and vandalism insurance policy on all
insurable property on the premises in an amount to cover 100
percent of the replacement cost. Any proceeds from a loss shall
be payable jointly to CITY and LESSEE. The proceeds shall be
placed in a trust fund to be reinvested in rebuilding or repairing
the damaged property. If there is a mortgage or trust deed on
the leasehold in accordance with Section 4.3, Encumbrance,
hereof, the proceeds may be paid to the approved mortgagee or
beneficiary so long as adequate provision reasonably
satisfactory to CITY has been made in each case for the use of
all proceeds for repair and restoration of damaged or destroyed
improvements on the premises.

b. LESSEE'Sresponsibility to maintain said insurance also includes the
following:
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(1) Additional Insured. All insurance' policies will name CITY as an

additional insured, protect CITY against any legal costs in
defending claims, and will not terminate without sixty (60) days'
prior written notice to CITY. All insurance companies must be
satisfactory to CITY and licensed to do business in California.
All policies will be in effect on or before the first day of the
lease, except "course of construction fire insurance" shall be in
force on commencement of all authorized construction on the
premises, and full applicable fire insurance coverage shall be
effective upon completion of each insurable improvement. A
copy of the insurance policy will remain on file with CITY during
the entire term of the lease. At least thirty (30) days prior to
the expiration of each policy, LESSEE shall furnish a
certificate(s) showing that a new or extended policy has been
obtained which meets the terms of this lease.

(2) Modification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the term by giving
LESSEE sixty (60) days' prior written notice. CITY'S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the premises.
LESSEEalso agreesto obtain any additional insurance required
by CITY for new improvements, in order to meet the
requirements of this lease.

(3) Accident Reports. LESSEEshall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the
premises. This report shall contain the names and addresses of
the parties involved, a statement of the circumstances, the date
and hour, the names and addressesof any witnesses, and other
pertinent information.

(4) Failure to Comply. If LESSEEfails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance. LESSEE
shall reimburseCITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30)
days of payment stating the amount paid, names of the
insurer(s), and rate of interest. Said reimbursement and interest
shall be paid by LESSEEon the first (1st) day of the month
following the notice of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4). if
LESSEEfails or refuses to take out or maintain insurance as required
in this leaseor fails to provide the proof of insurance, CITY has the
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right 'to declare this .Iease in .default .without 'further 'notice to
LESSEE,and CITY shall be entitled to exercise all legal remedies in
the event of such default.

Waste, Damaae, or Destruction. LESSEEagrees to give notice to CITY
of any fire or other damage that may occur on the leased premises within
ten (10) days of such fire or damage. LESSEEagrees not to commit or
suffer to be committed any waste or' injury or any public or private
nuisance, to keep the premises clean and clear of refuse and
obstructions, and to dispose of all garbage, trash, and rubbish in a
manner satisfactory to CITY. If the leased premises shall be damaged by
any cause which puts the premises into.a condition which is not decent,
safe, healthy, and sanitary, LESSEEagrees to make or cause to be made
full repair of said damage and to restore the premises to the condition
which existed prior to said damage; or, at CITY'S option, LESSEEagrees
to clear and remove from the leased premises all, debris resulting from
said damage and rebuild the premises in accordance with plans and
specifications previously submitted to CITY and approved in writing in
order to replace in kind and scope the operation which existed prior to
such damage, using for either purpose the insurance proceeds as set
forth in Section 5.2, Insurance, hereof.

LESSEE agrees that preliminary steps toward performing repairs,
restoration, or replacement 'of .the premises shall be commenced by
LESSEEwithin thirty (30) days, and the required repairs, restoration, or
replacement shall be completed within a reasonable time thereafter.
CITY may determine an equitable deduction in the minimum annual rent
requirement for such period or periods that said premises are
untenantable by reason of such damage.

SECTION 6: IMPROVEMENTS/ALTERATIONS/REPAIRS

6.1 Acceptance of Premises. By signing this lease, LESSEErepresents and
warrants that it has independently inspected the premises and made all
tests, investigations, and observations necessary to satisfy itself of the
condition of the premises. LESSEEagrees it is relying solely on such
independent inspection, tests, investigations, and observations in making
this lease. LESSEEfurther acknowledges that the premises are in the
condition called for by this lease, that CITY has performed all work with
respect to the premises, and that LESSEEdoes not hold CITY responsible
for any defects whether apparent or latent, in the premises, including the
presence of any hazardous wastes.

6.2 Entry and Inspection. CITY reserves and shall always have the right, but
not the obligation, to enter said premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its interests in the
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6.3

6.4

6.5

o

'premises, or to inspect the operations conducted thereon. In the event
that such entry or inspection by CITY discloses that said premises are.
not in a decent, safe, healthy, and sanitary condition, CITY shall have the
right, after ten (10) days' written notice to LESSEE, to have any
necessary maintenance work done at the expense of LESSEE, and
LESSEEhereby agrees to pay promptly any and all costs incurred by
CITY in having such necessarymaintenancework done, in order to keep
said premises in a decent, safe, healthy, and sanitary condition. Further,
if at any time CITY determines that said premises are not in a decent,
safe, healthy, and sanitary condition, CITY may at its sole option,
without additional notice, require LESSEEto file with CITY a faithful
performance bond to assure prompt correction of any condition which is
not decent, safe, healthy, and sanitary. Said bond shall be in an amount
adequate in the opinion of CITY to correct the said unsatisfactory
condition. LESSEEshall pay the cost of said bond. The rights reserved
in this section shall not create any obligations on CITY or increase
obligations elsewhere in this lease imposed on CITY.

Maintenance. LESSEEagrees to assume full responsibility and cost for
the operation and maintenance of the premises throughout the term.
LESSEEwill make all repairs and replacements necessary to maintain and
preserve the premises in a decent, safe, healthy, and sanitary condition
satisfactory to CITY and in compliance with the Development Plan
described in Section 6.12, Development Plan, hereof and with all
applicable laws.

Improvements/Alterations. No improvements, structures, or installations
shall be constructed on the premises, and the premises may not be
altered by LESSEEwithout prior written approval by the City Manager.
Further, LESSEEagrees that major structural or architectural design
alterations to approved improvements, structures, or installations may
not be madeon the premises without prior written approval by the City
Manager and that such approval shall not be unreasonably withheld.
This provision shall not relieve LESSEEof any obligation under this lease
to maintain the premises in a decent, safe, healthy, and sanitary
condition, including structural repair and restoration of damaged or worn
improvements. CITY shall not be obligated by this lease to make or
assume any expense for any improvements or alterations.

Utilities. LESSEEagreesto order, obtain, and pay for all utilities (except
water charges) and service and installation charges in connection with
the development and operation of the leased premises. All utilities will
be installed underground. Unless LESSEE submeters the leased
premises, LESSEEshall pay CITY, in addition to rent herein, the sum of
Three Hundred Dollars ($300) per month for all water used in connection
with the premises. Said rate shall be reviewed by CITY at the end of
each three (3)-year period of this lease and adjusted by CITY thereafter,
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based upon LESSEE~Sactual-water .usaqe. LESSEE·specifically agrees
to pay the amount as reasonably determined by CITY. Payments shall
be subject to late fees as provided for in Section 3.6 hereof ..

6.6 Construction Bond. Whenever there is any construction to be performed
on the premises, LESSEE shall deposit with CITY, prior to
commencement of said construction, a faithful performance bond in the
amount of 100 percent of the estimated construction cost of the work
to be performed. The bond may be in cash or may be a corporate surety
bond or other security satisfactory to CITY. The bond shall insure that
the construction commenced by LESSEE shall be completed in
accordance with the plans approved by CITY or, at the option of CITY,
that the uncompleted construction shall be removed and the premises
restored to a condition satisfactory to CITY. The bond or cash will be
held in trust by CITY for the purpose specified above or at CITY'S option
it may be placed in an escrow or other trust approved by CITY.

6.7 Liens. LESSEEshall at all times save CITY free and harmless and
indemnify CITY against all claims for labor or materials in connection
with operations, improvements, alterations, or repairs on or to the
premises and the costs of defending against such claims, including
reasonable attorney's fees.

If improvements, alterations, or repairs are 'made .to the premises by
LESSEEor by any party other than CITY, and a lien or notice of lien is
filed, LESSEEshall within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY
sufficient to pay in full all claims of all persons seeking relief under
the lien.

6.8 Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments, and fees assessedor levied upon LESSEEor the premises,
including the land, any buildings, structures, machines, equipment,
appliances, or other improvementsor property of any nature whatsoever
erected, installed, or maintained by LESSEEor levied by reason of the
business or other LESSEEactivities related to the leased premises,
includinq any licenses or permits: LESSEErecognizes and agrees that
this lease may create a possessoryinterest subject to property taxation,
and that LESSEEmay be subject to the payment of taxes levied on such
interest, and that LESSEEshall pay all such possessory interest taxes.
LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due CITY.
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- 6.9 - -Signs. LESSEEagrees not to erect or-display any banners, pennants,
flags, posters, signs, decorations, marquees, awnings, or similar devices
or advertising without the prior written consent of CITY. If any such
unauthorized item is found on the premises, LESSEEagrees to remove
the item at its expense within 24 hours notice thereof by CITY, or CITY
may thereupon remove the item at LESSEE'Scost.

6.10 Ownership of Improvements and Personal Property.

a. Any and all improvements, trade fixtures, structures, and
installations or additions to the premises now existing or constructed
on the premises by LESSEEshall at lease expiration or termination
be deemed to be part of the premises and shall become, at CITY'S
option, CITY'S property free of all liens and claims, except as
otherwise provided in this lease.

b. If CITY elects not to assume ownership of all or any improvements,
trade fixtures, structures, and installations, CITY shall so notify
LESSEEthirty (30) days prior to termination or one hundred eighty
(180) days prior to expiration, and LESSEEshall remove all such
improvements, structures and installations as directed by CITY at
LESSEE'Ssole cost on or before lease expiration or termination. If
LESSEE fails to _ remove any improvements, structures, and
installations as directed, IESSEE.aqrees to pay CITY-the full cost of
any removal.

c. LESSEE-ownedmachines, appliances, equipment (other than trade
fixtures). and other items of personal property shall be removed by
LESSEEby the date of the expiration or termination of this lease.
Any said items which LESSEEfails to remove will be considered
abandoned and become CITY'S property free of all claims and liens,
or CITY may, at its option, remove said items at LESSEE'Sexpense.

d. If any removal of such personal property by LESSEE results in
damage to the remaining improvements on the premises, LESSEE
agrees to repair all such damage.

e. Any necessary removal by either CITY or LESSEEwhich takes place
beyond said expiration or termination hereof shall require LESSEEto
pay rent to CITY at the rate in effect immediately prior to said
expiration or termination.

f. Notwithstanding any of the foregoing, in the event LESSEEdesires
to dispose of any of its personal property used in the operation of
said premises upon expiration or termination of this lease, then CITY
shall have the first right to acquire or purchase said personal
property.
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6.12

6.13

t
Unavoidable Delay. If the performance of :any-act: required of CITY or
LESSEEis directly prevented or delayed by reason of strikes, lockouts,
labor disputes, unusual governmental delays, acts of God, fire, floods,
epidemics, freight embargoes, or other causes beyond the reasonable
control of the party required to perform an act, said party .shall be
excused from performing, that act for the period equal to the period of
the prevention or delay. Provided, however, this 'provision shall not
apply to obligations to pay rental as ,required pursuant to this lease. ,In
the event LESSEEor CITY claims the existence of such a delay, the party
claiming the delay shall notify the other party in writing of such fact
within ten (10) days after .the beginning of any such claimed delay .

Development Plan. LESSEEagrees to develop the leased premises in
accordance with the General Development Plan approved by the City
Manager and filed in the Office ofthe City Clerk which plan is hereby
incorporated by this reference. The general contents and provisions of
the Development Plan are described in Section 9.2 hereof. The City
Manager or his designee shall have the authority to authorize changes to
the plan provided that the basic concept may not be modified without
City Council approval and a document evidencing any approved changes
shall be filed in the Office of the City Clerk. Failure by LESSEEto comply
with the General Development Plan.shall constitute a major default and
subject this lease to termination by CITY. The City Manager, in his sole
discretion, may,approve.anextensionto the date specified for completion
in the Development Plan of up.to one (1) year without further City
Council approval.

Hazardous/Toxic Waste. ' LESSEEwill not allow the installation of
additional underground storage tanks or releaseof hazardous substances
in, on, under, or from the premises. For the purposes of this provision,
a release shall include but 'not be limited, to any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leeching, dumping, or otherwise disposing of hazardous substances.
"Hazardous substances" shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and
any other substances incorporated into the State's list of hazardous
substances. A copy of the presently effective EPA and the State lists is
on file in the Office of the City Clerk as Document 769704 and by this
reference is incorporated herein.

In the event of any release of a hazardous substance, LESSEEshall be
responsible for all costs of remediation and removal of such substances
in accordance with all applicable rules and regulations of governmental
authorities.

LESSEEagrees to assume the defense of, indemnify, and hold CITY
harmless from any and all claims, costs, and expenses related to
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environmental liabilities resulting from LESSEE'S, operations' on the
premises, including but not limited to costs of environmental
assessments, costs of remediation and removal, any necessary response
costs, damages for injury to natural resources or the public, and costs of
any health assessment or health effect studies.

If LESSEEknows or .has reasonable cause to believe that .any hazardous
substance has been released on or beneath the premises, LESSEEshall
give written notice to the City Manager within ten (10) days of receipt
of such knowledge or cause for belief. Provided, however, if LESSEE
knows or has reasonable cause to believe that such substance is an
imminent and substantial danger to public health and safety, LESSEE
shall notify the City Manager immediately upon receipt of this knowledge
or belief and shall take all actions necessary to alleviate such danger.
LESSEE will notify the City Manager immediately of any notice. of
violation received or initiation of environmental actions or private suits
relative to the premises. In addition, LESSEEand LESSEE'Ssublessees
shall 'not utilize or sell any hazardous substance on the property without
the prior written consent of CITY.

At any time within the twelve (12) months before the expiration or earlier
termination of this lease, LESSEE,at CITY'S sole option, shall cause an
environmental assessment of the premises to be completed by a
professional environmental consultant 'registered with the State of
California as a Professional Engineer, Certified Engineering Geologist, or
Registered Civil Engineer. Said environmental assessment shall be
obtained at the sole cost and expense of LESSEEand shall establish
what, if any, hazardous substances exist on, in, or under the premises,
and in what quantities. If any hazardous substances exist in quantities
greater than that allowed by CITY, county, state, or federal laws,
statutes, ordinances, or requlationsrthen.said environmental, assessment
shall include a discussion of these substances with recommendations for

o remediation and removal necessary to effect compliance with those laws
or statutes and estimates of the cost of such remediation or removal.
LESSEEshall cause the remediation and/or removal recommended in the
environmental assessment such that compliance with environmental law
is achieved and shall be solely responsible for all costs and expenses
incurred.

6.14 Coastal Commission Aooroval. LESSEEshall comply with the California
Coastal Act, at its sole cost, and apply to the San Diego Coast Regional
Commission or other such authorized state body for any necessary
coastal development permit authorizing the construction of improvements
in the Coastal Zone. If such permit is required, LESSEEwill proceed with
diligence to obtain it, but if unable to do so within twelve (12) months
after the effective date of this lease, this lease will terminate at either
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CITY'S or LESSEE'S option expressed' by written' notice to the other
party.

6.15 Asbestos Disclosure. CITY discloses to LESSEEthat portions of the
structural components of the premises may contain asbestos. LESSEE
acknowledges .havinq received notice from CITY of the presence of such
asbestos in.accordance with. Health .and Safety Code ·Section.25915.
LESSEEshall disclose the existence of- asbestos on the leased premises,
as required by Health and Safety Code Section 25915. LESSEEagrees
to indemnify and hold CITY harmless from any loss or claim which may
result from the existence of asbestos on the leased premises.

SECTION 7: GENERAL PROVISIONS

7.1 Notices

a. Any notice required or permitted to .be given hereunder shall be in
writing and may be served personally or by United States mail,
postage prepaid, addressed to LESSEEat the leased premises or at
such other address designated in writing by LESSEE;and to CITY as
follows:

City Manager
Attention; Real Estate Assets. Director
City Administration Building
202 "C" Street, M.S. 9B
San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at such
appropriate address designated in writing by the respective party.

b. Any party entitled or required to receive notice under this lease may
by like notice designate a different address to which notices shall be
sent.

7.2 Compliance with Law. LESSEEshall at all times in the construction,
maintenance, occupancy, and operation of the premises comply with all
applicable laws, statutes, ordinances, and regulations of CITY, county,
state, and federal governments at LESSEE'S sole cost and expense. In
addition, LESSEEshall comply with any and all notices issued by the City
Manager or his authorized representative under the authority of any such
law, statute, ordinance, or regulation.

7.3 CITY Approval. The approval or consent of CITY, wherever required in
this lease, shall mean the written approval or consent of the City
Manager unless otherwise specified, without need for further resolution
by the City Council.

-25-



• •
7.4 Nondiscrimination. LESSEE agrees not to discriminate in any manner

against any person or persons on account of race, color, religion, gender,
sexual orientation, medical status, national origin, age, marital status, or
physical disability in LESSEE'S use of the premises, including but not
limited to the providing of goods, services, facilities, privileges,
advantages, and accommodations, and the obtaining and bolding of
employment.

7.5 Compliance with CITY'S Equal Opportunity Contracting Program.

a. Equal Opportunity Contracting. ,LESSEEshall submit to the Project
Manager statistical information as requested in the City of San Diego
Contract Activity Report indicating the amount of subcontracting
provided by firms during the period covered by the report. This
information should be, accompanied by an invoice from each
subconsultant/subcontractor/ vendor/service provider listed in the

report.

b. Equal Employment Opportunity .: LESSEEwill comply with Title VII
of the Civil Rights Act of 1964, as amended; Executive Orders.
11246, 11375, and 12086; the California Fair Employment Practices
Act; and any other applicable federal and state laws and regulations
hereafter enacted. LESSEE will not discriminate against any
employee or, applicantfor employment based on race, religion, color,
ancestry, age, gender, sexual orientation, disability, medical
condition, or place of birth.

Upon request by the City of San Diego, LESSEEwill submit a current
Work Force Report and, if required, an. Equal Employment
Opportunity Plan which sets forth the actions that LESSEE will take
to achieve the CITY'S goals for the employment of African
Americans, American Indians, Asians, Filipinos, Latinos, women, and
people with disabilities.

Further, LESSEE will cause the foregoing provisions to be inserted
in all subcontracts for any work covered by this lease agreement so
that such provisions will be binding upon each subcontractor. '

c. Local Business and Employment. LESSEE acknowledges that the
City of San Diego seeks to promote employment and business
opportunities for local residents and firms in all CITY contracts.
LESSEE will, to the extent legally possible, solicit applications for
employment, and bids and proposals for subcontracts, for work
associated with this lease agreement from local residents and firms
as opportunities occur. LESSEE agrees to hire qualified local
residents and firms whenever feasible.
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LESSEE understands that failure to comply:with the above
requirements and/or submitting false information in response to
these requirementsmay result in termination of this lease agreement
and debarment from participating in CITY contracts for a period of
not less than one (1) year.

7.6 Partial Invalidity. If any term, covenant, condition, or provision of this
lease is found invalid, void, or.unenforceable by a court of competent
jurisdiction, the remaining provisions will remain in full force and effect.

7.7 Legal Fees. In the event of .any litigation regarding this lease, the
prevailing party shall be entitled to an award of. reasonable 'leqal costs,
including court and attorneys' fees.

7.8 Number and Gender. Words of any gender used in this -lease shall
include any other gender, and words' in the singular'number shall.include
the plural, when the tense requires.

7.9 Captions. The LeaseOutline, section 'headings, and captions for various
articles and paragraphs shall not be held to define, limit, augment, or
describe the scope, content, or intent of any or all parts of this lease.
The numbers ..of the paragraphs and pages of this lease may not be
consecutive. Such lack oLconsecutivenumbers is intentional and .shall
have no effect on .the enforceability of this lease.

7.10 Entire Understanding. This leasecontains the entire understanding of the
parties. LESSEE,by signing this agreement, agrees that there is no other
written or oral understanding between the parties with respect to the
leased premises. Each party has relied on its own examination of the
premises, advice from its· own . attorneys, and the warranties,
representations, and covenants of:the lease itself.. Each of 'the parties in
this lease agrees that no other party, agent, or attorney of any other
. party has made any promise, representation, or warranty whatsoever
which is not contained in this lease.

The failure or refusal of any party to read the lease or other documents,
inspect the premises, and obtain legal or other advice relevant to this
transaction constitutes a waiver of any objection, contention, or claim
that might have been based on these actions. No modification,
amendment, or alteration of this lease will be valid unless it is in writing
and signed by all parties.

7.11 CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or leaseswith consultants, vendors, or LESSEES
shall include a condition that the contract, agreement, or lease may, at
the sole option of CITY, be unilaterally and immediately terminated by
CITY if the contractor or LESSEEemploys an individual who, within the
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twelve months immediately .precedinq such employment, did in his/her
capacity as a CITY officer or employee participate in negotiations with
or otherwise have an influence on the recommendation made to the City
Council in connection with the selection of the contractor or LESSEE. It
is not the intent of this policy that these-provisions apply to members of
the City Council.

7.12 Drug-free Workplace. LESSEE shall be required to abide by the omnibus
drug legislation passed by Congress on November 18, 1988, by adopting
and enforcing a policy to maintain a drug-free workplace by doing all of
the following:

a. Publish a statement notifying employees that the unlawful
manufacture, distribution, dispensation, possession, or use of
controlled substances are prohibited on the leasehold and specifying
the actions that will be taken against employees for violations of the
prohibition.

b. Establishing a drug-free awareness program to inform employees
about all of the following:

(1) The dangers of drug abuse in the workplace.

(2) The' LESSEE'S policy of maintaining: a .druq-free workplace.

(3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees' for drug
abuse violations.

c. LESSEE shall include in each sublease agreement language which
indicates the sublessee's agreement to abide by the provisions of a
drug-free workplace. LESSEE and sublessees shall be individually
responsible for their own drug-free workplace programs.

7.13 Disabled Access Compliance. LESSEE agrees to comply with the
California Government Code, Sections 11135-11139.5; the Federal
Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (ADA); and any other applicable state and
federal laws and regulations hereafter enacted protecting the rights of
people with disabilities. LESSEE'S compliance shall include but not
necessarily be limited to the following:

a. LESSEE shall not discriminate against qualified persons with
disabilities in any aspects of employment, including recruitment,
hiring, promotions, conditions and privileges of employment,
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training, compensation; benefits, discipline, layoffs; and termination
of employment.

b. No qualified individual with a disability may be excluded on the basis
of disability from participation in, or be denied the benefits of,
services, programs, or activities of LESSEE.

c. LESSEEshall post a statement eddressinqthe requirements of the
ADA in a prominent place at the work site.

d. Where required by law, LESSEEshall comply with CITY'S disabled
access requirements by bringing up to code and making accessible
any areas,of the premises which deny access to disabled persons.
All such improvements and alterations shall be at the sole cost of
LESSEE.

e. LESSEEshall include language in each sublease agreement which
'indicates the sublessee's agreement to abide by the foregoing
provisions. LESSEEand sublesseesshall be individually responsible
for their own ADA employment programs.

LESSEEunderstands that failure to comply with the above requirements
and/or submitting false information in response to these requirements
shall constitute a default under this lease.

7.14 Scheduleof Prices. All prices of merchandise, equipment, and services
of LESSEEand its sublessees shall be comparable with prices of like
merchandise, equipment, and services offered in the San Diego area. All
prices charged by LESSEEand its sublesseesshall be approved in writing
by City Manager; provided, however, that LESSEEand its sublessees
shall not be required to sell any merchandise at a loss.

7.15 Schedule of Operations. LESSEEshall be open for business a minimum
of 40 hours per week, including Saturday and Sunday, for a minimum of
10 months each calendar year. Hours, days, and months of operation
shall be arranged to the mutual satisfaction of the City Manager and
LESSEE. The City Manager shall have the right to require LESSEEto
temporarily limit and/or discontinue its operations during such times as
they may conflict with scheduled activities held in Mission Bay Park.
Provided, however, that if the schedule of events exceeds a period of
two business days, a proportionate deduction in minimum rent shall be
excluded from rents due the CITY.

7.16 Standard of Employees. LESSEEand its employees shall at all times
conduct themselves and the operations on the leased premises in a
creditable manner.
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7.18

7.19

•
Supersedure. It is mutually .aqreed.vthat this lease; ·upon execution,
supersedes and annuls that certain lease executed on the 5th day of
May, 1980, with Richard L. Gleason, Document RR-251760, which is
hereafter void and of no effect except as to any rentals and fees which
may have accrued or any rights and remedies accrued or granted to CITY
under such agreement.

Damaged Eauioment. LESSEE shall salvage within 24 hours any
property, real or personal, of LESSEE'Sdeclared by CITY to be a menace
to navigation or a nuisance within Mission Bay and to salvage or cause
to be salvaged any sunken vessel or property upon the leased premises,
irrespective of ownership. CITY may require that any boats not kept in
a clean and operable condition be removed from the leased premises.

Enforcement of Live-Aboard Regulation. LESSEEshall be responsible for
the enforcement, both within and in connection with the leased
premises, of the following live-aboard regulation:

No person shall remain overnight on board any watercraft or houseboat
in Mission Bay Park unless the watercraft or houseboat has a
self-contained toilet on board that does not discharge into the waters of
the Bay. No owner of any watercraft or houseboat shall allow it to be
occupied overnight in Mission Bay Park for 'a period of more than ninety
'(90) days, whether successive or cumulative, during anyone calendar
year. A watercraft or houseboat is presumed to be occupied overnight
when there are one or more persons on board after midnight. The
lessees of Mission Bay Park lands are primarily responsible for the
enforcement of this s,ubsection on the water abutting their leased
premises.

The above Live-Aboard Regulation is presently set forth in the San Diego
Municipal Code Section 63.25.71 and is subject to amendment or
modification by the City Council. LESSEEalso agrees to comply or
secure compliance with any such amendment or modification.

7.20 Trash and Refuse. LESSEEshall provide containers on or immediately
adjacent to the leased premises to receive trash and refuse generated
aboard vessels using LESSEE'Sdocking or launching facilities. Refuse
containers shall be located so as to be conveniently used by occupants
of vessels using LESSEE'Sfacilities and shall be of sufficient size and
number to contain the refuse generated aboard all vessels using
LESSEE'S facilities. The containers shall be covered and emptied
regularly enough to prevent them from overflowing or creating
unhealthful. unsightly, or unsanitary conditions. The contents of the
containers shall be disposed of by LESSEEor others acting pursuant to
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" LESSEE'S direction at authorized "landfills :or"other "garbage reception
areas as provided under law applicable at the time of collection.

7.21 Plastic Food Containers.

a. LESSEEshall not, after the effective date of this lease, provide to its
customers any prepared food in polystyrene foam food packaging,
nor shall LESSEE obtain or keep any polystyrene foam food
packaging of a type, design, and condition suited for providing
prepared food to its customers for consumption off the leased
premises.

b. LESSEE'Sfood packaging for prepared-food to be consumed on the
premises or for takeout food shall be biodegradable, and LESSEE
shall provide upon demand evidence in the form of paid invoices to
indicate the purchase of. biodegradable containers in amounts
sufficient to indicate compliance with this section. LESSEE'S food
packaging for prepared food to be consumed off the" premises shall
be biodegradable unless"LESSEEdemonstrates to the satisfaction of
CITY that biodegradable food packaging materials are not available
for purchase in the quantities required by LESSEE. In the event that
biodegradable food packaging materials are not available for
purchase in the quantities required by LESSEE,LESSEEmavlirnit its
use of such packaging to the amount actually available.

c. For purposes of this lease, the following definitions are applicable:

(1) "Prepared food" means foods or beverages which are prepared
on the leased premises by cooking, chopping, slicing, mixing,
freezing or squeezing, and which require no further preparation
to be consumed.

(2) "Food packaging" means all bags, sacks, wrapping, containers,
bowls, plates, trays, cartons, cups, straws and lids which are
not intended for reuse, on or in which any foods or beverages
are placed or packaged on the leased premises.

(3) "Takeout food" means prepared foods or beverages requiring no
further preparation to be consumed and which are purchased in
order to be consumed off the leased premises.

7.22 Boat Rentals. For purposes of this lease, "vessels" include ships of all
kinds, motorboats, sailboats, personal watercraft, and every structure
adapted to be navigated from place to place upon the water for
recreation or for the transportation of merchandise or persons. LESSEE
shall be permitted to rent vessels to the general public subject to prior
written approval from the City Manager as to the number and type of
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vessels available for rent. The City Manager may, upon written notice
to LESSEEand with reasonable cause, modify any approval previously
given. LESSEEshall carry commercial general liability insurance, the
amounts and coverages of which shall be based upon the City Manager's
assessment of the risk associated with the rental operation.

All vessels for rent which are required by law to be registered with the
California Department of Motor Vehicles shall be currently registered as
rental vessels and carry proper registration numbers and stickers. All
vessels for rent shall be identified by LESSEE through the use of
distinctive markings or logos. Each rental vessel shall be equipped with
a waterproof map detailing all current regulations and activity zones for
Mission Bay, along with all safety equipment required by law. At any
time that LESSEEis renting a vessel or vessels, LESSEEshall have at
least one operational chase boat and staff to operate it available on the
waters of Mission Bay. No rental vessel may be stored on public
property outside the leasehold. LESSEEagrees that the City Manager or
his designees shall have the authority to immediately terminate any rental
activities which are not in conformance with the stipulations of this lease
or current boating regulations.

7.23 Local Coastal Program. Should a local coastal program (hereinafter the
"Local Coastal Program") ever be adopted for the Mission Bay Park
segment of the CITY 'Local Coastal Program, and should the Local
Coastal Program provide for the collection of a traffic impact mitigation
fee from commercial lessees in Mission Bay Park in order to fund all or
a portion of the cost of a beach shuttle or other substantially similar
public access improvements. LESSEEagrees to contribute its fair and
equitable share, as calculated pursuant to the Local Coastal Program, to
such a traffic impact mitigation 'program; .provided that the amount
payable by LESSEEshall be reasonable'and shall not exceed the amount
LESSEEwould have paid had the entire amount to be funded by traffic
impact mitigation fees been reasonably, equitably, and fairly apportioned
among all of the commercial lessees in Mission Bay Park. This section
shall not be altered or amended without the prior written approval of the
California Coastal Commission or an amendment to California Coastal
Permit No. 6-93-75/EL.
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SECTION 8: SIGNATURES

8.1 Signature Page.

IN WITNESS WHEREOF, this lease agreement is executed by CITY, acting by and

through its City Manager, and by LESSEE,.actinq by and through its lawfully

authorized officers.

THE CITY OF SAN DIEGO

Date __ O_C_T_l_6_199S _

LESSEE: RICHARD L. GLEASON and
DEBRA L. GLEASON

BY>~~
Richard L.Gleason .

By yf~xdld~,
Debra L. Gleason

APPROVED as to form and legality this 3 f} day of () Jc ,1S-.,r

JOHN W. WITT, City Attorney

PTC:rc-j (I:IWPOICRAWFOROILS.GLEj

03-01-95
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9.2 General Development Plan.

The General Development Plan consists of:

a. Plot Plan

b. Development Schedule

c. Estimated Construction Costs

d. Financial Plan

e. Schematic Elevations

f. Landscape Plan

g. Others as applicable

and is filed in the Office of the City Clerk referenced in this lease.
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HE:(;t:IVED
APR 03 1995

FlEALESTATEASSETS

MISSION BAY SPORTS CENTER
CONSTRUCTION SCHEDULE

IMPROVEMENT DESCRIPTION D.O.C. EST. COST

Dock Replace galvanized 1994 $15,000
bracing & hardware,
piling bracketts, re-
place decking & paint

Showroom Electrical, windows, 1997 $50,000
siding, drywall, carpet
and paint 2,000 sq. ft.
area

Concrete
Patio New patio off classroom 1996 $10,000
Disabled
Access Improve 1997 $ 2,250

Concrete
Courtyard Enlarge courtyard and 1997 $ 7,000

even out concrete raised
by roots.

Landscaping General upgrade 1996 $ 5,000
Security Gate For Dock 1996 $ 5,000
Pai nt Interior 1996 $ 1,500
New Carpet &
Flooring SDSC & Classroom 1997 $ 3,500
Paint Exterior 1998 $ 7,000
Hoist New boom, re- 1998 $10,000

condition winch
motor

Re-roof Shingle 2002 $25,000

$141,250
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Passed and adopted by the Council of The city of San Diego on '
OCT161995 by the following vote:

YEAS: Mathis, Harvey, Kehoe, Warden, Stallings, McCarty, Vargas,
Mayor Golding.

NAYS: None.
NOT PRESENT:_..:.S..:.te.::...v.:..:e:..:.n:..:s....:.._~--'- ---'- _

AUTHENTICATED BY:
'Mayor of The 6itypf San Diego, California

SUSAN :GOLDING

city Clerk of The City of San Diego, California
CHARLES G. ABDELNOUR

(Seal) MAYDELL L. PONTECORVOBy:....:- ' Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and
correct copy of ORDINANCE NO. 0- 18224 '(NewSeries) of The

.city of San Diego, California.

I FURTHER CERTIFY that said ordinance was not finally passed
until tweive calendar days had elaps~~between the day of its
introduction and the day.of .its final passage, to wit, on

October 2, 1995 and on .October 16, 1995

I FURTHER CERTIFY that the reading of said ordinance in full was
dispensed with by a vote of not less than a majority of the
members elected to the council, and that there was available for
the consideration of each member of the Council and.the public
prior to the day .of its passag~ a written or printed copy of said
ordinance. "

city Clerk of The City of San D~ego, California
CHARLES G. ABDELNOUR

(Seal) ~~-==r'.~. 'ti~(;(!......:.-'j...-::....:...~==-=-' .:...-:::...-'_, DeputyBy:
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ORDINANCE NUMBER 0- _18224'

ADOPTED ON O_CT__1_6~~~95~_

(0-96-39)

(NEW SERIES)

AN ORDINANCE AUTHORIZING THE CITY MANAGER TO
EXECUTE A 10-YEAR LEASE AGREEMENT WITH
RICHARD L. GLEASON AND DEBRA L. GLEASON FOR
THE OPERATION OF MISSION BAY SAILING CENTER
IN MISSION BAY PARK

BE IT ORDAINED, by the Council of The City of San Diego, as

follows:

Section 1. That the City Manager is hereby authorized to

execute, for and on behalf of The City of San Diego, a 10-year

lease agreement with RICHARD L. GLEASON and DEBRA L. GLEASON, for

the operation of Mission Bay Sailing Center located at 1010 Santa

Clara Place in Mission Bay Park, at an initial annual minimum

rent of $41,600 or various percentages of gross income ranging

from 1 percent to 10 percent, under the terms and conditions set

forth in that lease agreement on file in the office _of the City

Clerk as Document No. 00- 18224 .
Section 2. This ordinance shall take effect and be in force

on the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

By VJ=UUJ-.~Harold O. valderhaUg
Chief Deputy City Attorney

/

HOV:ps
08/18/95
Or.Dept:REA
Job:220259
0-96-39
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PERCENTAGELEASE.

);\~t9ved ~ Council Reso.l.;~.tion ..~'~.K-~~17bOdated ---.J::,~\i'~ I...;)No.

THIS LEASE AGREBI,ENTis executed by and between THE CITY OF SArI DIEGO, a

municipal corporation, hereinafter called "CITY" and RICltARD GLEASOil,

Ilereinafter called "LESSEE".

1. OEm SED PREr·tI SESe ClTY hereby 1 ea ses to LESSEE a nd LESSEE 1co scs from
CITY all of that certain real property situated in the City of San
Diego, County of San Diego, State of California, described and delineated

. on Exhibit "A" attached hereto and by this reference 1.1Jde part of this
agreement. Said real property is hereinafter called the "p reuri s cs ",

A. PERMITTEDUSE. Said pre~ises are leased to LESSEE ollly for the
purposes of the operation and maintenance of a public sailing
center and dock facilities providing instruction in beginning
through intermediate sailing, vat or activities, water sport s ; and
rental or sales of recreational boats and aquatic cqu ipmont , food
and. non-alcoholic beverage sales to the general public, and for
such other related or incidental purposes as ~ay first be approved
in I'/riting by the CITY and for no other purpose.

B. OBLIGATIONTO DILIGENTLY USE. LESSEE covenants to use said pre-
mises for the above-specified purposes and to diligently conduct
the business thereon to produce a reasonable and substantial gross
income.

C. RELATEDCOUNCILACTIONS. By the granting of this lease, the City
Council of The City of San Diego is not obligating itself \/ith
regard to any other discretionary action relating to ccve l opncnt
or operation of said premises. Such discretionary action includes,
but is not limited to, rezont nqs , variances, environmental clear-
ances or any other governmental agency approvals \/hich are required.

II. TERMOF AGREEMENT.

A. CQil,tl,ENCEMENTAND TEP-MIrlATION. The term of this agreement shall be
fifteen (15) years commencinq on the first day of the month
fo l lowi nq execution by the City [·lilnager.

B. SURRENDEROF PREiHSES. At the exp irat ion or earlier termination
of this lease, LESSEE shall execute, ack novl edqe and deliver to
CITY, \/ithin five days af tcr-wr it tcn demand by CITY, a valid
and recordable quitclaim deed covering all of the leasehold
premises. The leasehold premises shall be delivered f ree and
cleai of all liens and encumbrances.

"
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Ill. CONSIDERATION.

A. RENT.

Beginning on the first day of the tcnn of this a']reel:lenl, LESSEE shall
pay to CITY, monthly in arrcars, and prior to the l as t day of thc
ca 1enda r month fo 11ov ing that month in IIhi ch the revenue subect to
rent lias earned, a sum of money equal to:

TEN PERCENT (10%) of all gross income as hcr ina ftcr dcf i ned from the
operations on the leased premises.

Provi ded further, the City Hanager a nd LESSEE may mutua 11y agree in
IIriti ngto another percentage rate or fl at rate of rent f or each
such other sale, service, or operation not spccifically namcd
herein, prior to the commencement of each such other s a lu.. serv ice ,
or operat i on as approved by the City !1anager. .

Provided, however, in the event that the total amount of said
percentage rent paid to CITY by LESSEE in anyone year cndi ng upon
the day pri or to the anni versa ry date of th is aqrecment is 1es s than
the sum of SEVEN THOUSANDFIVE HUNDREDDOLLI\RS($7,500), hereinafter
referred to as "mt nirnum rent, then LESSEE shall pay to CITY u it h in
sixty days of said anniversary date, the difference between the
amount actually paid and the minimum rent.

-2-
-;
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•
B. RENT.

1. Percentage Rent Adjustment. At least four (4) months prior
to the end of every fifth year of the term of thi s agreement /
the parties hereto sha11 meet to attempt to agree on a . :2/(( .
percentage rental rate for the ensuing five-year period. ~~
By mutual consent or through arb it ret ionas hereinafter set
forth, the parties hereto will adjust the percentage rates
of LESSEE'S gross income to be paid CITY effective llponthe
first day of the succeeding five-year period. Said adjustment
will be made to the degree necessary to provide a fair
rental to CITY as determined by CITY. In the event that
such adjustment is not made by mutual consent prior to
sixty days before the end of each said five-year period,
then the parties hereto will refer the matter to arbitration
under the terms hereinafter set forth.

2. Arbitration of Percentage Rent Adjustment: In the event
the parties do not agree upon the amount of adjustment to
said percentage rates as provided for in the previous
paragraph, then the adjustment shall be determined by a
qualified professional independent real estate appraiser
selected by mutual consent of the parties to this agreement
from the 1ist of apprai sers approved by the City Council of
CITY. In the event the parties do not reach agreement as
to selection of a mutually acceptable appraiser, then CITY
and LESSEE will each select a qualified professional .
.independent real estate appraiser who in turn will select

-3-

00962



•a third qualified professional independent real estate
appraiser who will he employed to set the percentaGe
rfttesto be applied to LESSEE'S cross income for tile
ensuing perl.od until the next percentage rent adjustm~nt.
In the event a nutually acceptable third appraiser is not
acreed upon bet~een tiletwo selected appraisers within
tcn days, then the two selected appraisers will be
discharged and the process repeated until mu tualLty is
achieved and an appraiser is selected to complete the
assignment. Each party shall pay tilecost of its own
selected appr.:liserand both CITY and LESSEE agree to
cqually share the cost of the third mutually appointed
appraiser. CITY and LESSEE aGree to accept and be bound
by the percentage rates determined by the appraiser
selected to complete the assignment.

In establishing the percentage rates for the items under
controversy, the appraiser shall consider the CITY'S
property as a fee simple absolute estate, as vacant and
available for a Jull lease term on the open market for
its highest and best ~s~ or, if this lease has a restricted
purpose, then for uses consistent with the autllorized
purposes of this lease at the commencement of the rental
period under arbitration. Tileappraiser will be guided
by prevailing published market percentage rates for
similar operations primarily (if available)'within the
Southern California area.

The date of value of the appraisal shall be on the date
of rental adjustment as hereinabove established. In the
event the appraisal is not cOt:lpletedin time to permit
the percentage adjustmen!= to the T:ladeupon the date
specified, LESSEE agrees to continue to pay rent in
accordance with tilethen existing lease rates and the
adjustment, when determined, will be retroactive to said
cffective date of rental adjustment as hereinabove established.
Any deficiency or overage shall be paid by LESSEE or
refunded as applicable by CITY within sixty days after
determin?tion of the new percentage rate(s).

C. GROSS INCO~ffi. Gross Income, as used in this lease, shall
include all income resulting fran occupancy of th~ leased
premises from whatever source derived whether received or to
become due. Provided, however, gross income shall not include
federal, state or municipal taxes collected from the consumer
(regardless of whether the amount thereof is stated to the
consumer as a sepa~ate charge) and paid over periodically by.
LESSEE to a governmental agency accompanied by a tax return or
statement as required by law. The amount of such taxes shall
be shown on th~ books and records elsewhere herein required to
be maintained. The aforesaid percentage rent shall be calculated
and paid by LESSEE on the basis of said gross inc~me whether
the income is received by LESSEE or by any sublessee or their

"
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agents and all gross income received by any sub lcs sce or other party as
a result of occupancy 0 f said prcmi se s or the opera tion thereo f she 11 be
regarded as gross income of LESSEE for the purpose of calcul ating the
percentage rcn thereunder requi red to be pa id by the LESSEE to C lTY.

D. FHlfltJCIAL RECORDS !'1f1UHEIJf,lJCE

.... ( ...

.. ....
.~'.:: .

. ", ',. '. ~.'.
, ,.

1. LESSEE shall keep true, accurate and cemp 1etc records ina manner
and form satisfactory to CITY from which CITY can at all reasonable
times de termi ne the nature and amounts of inccme subject to rental
fro:n the opcr et ion of the leased premi sc s. Such records shall sho\~
all trallsactions relative to the conduct of the operation, and such
transactions sha ll be supported by documents of orininal entry such
as sales slips, casll register tapes, all sales or r~ntals of mercllandise
and services rendered shall be recorded by means of cash register.
system ~Ihich automatically issues a customer's receipt or certifies
the amount recorded on a sales sl ip , Said cash register' shall have
a locked-in total Wllicllis constantly accumulating, which total
cannot be reset, and at the option of the City, a constantly locked-
in accumulating printed tra~~lction cOllnter which cannot be reset,
and/or a printed detailed t~ .it tape located within the' register.
Complete beginning and endins cash register readings shall be made a
matter of daily record, purchilse invoices and tickets issued, or
other means satisfactory to CITY. Together with each rental payment,
LESSEE shall render to CITY a detailed statement as to the source of
the receipts showing all gross income of the preceding calcnda~
month, together wi th the amount payable to CITY as hereinabove provided
and shall accompany same I-Iith a remi ttance of the amount so shown to
be due CITY. After the end of each lease year, LESSEE shall cause
an audit of the business of LESSEE, its agents, sublessees, concessionaires
or 1icensees opera ting on said, premi ses to be made by, a cer t t f ied '
pub lic accountant, and shall, wi thi n sixty days after the end of
each lease year, furnish a copy thereof to CITY without any cost or

,expense to CITY. In the event su~h audit discloses that the percentage
rental required for the preceding lease year exceeds the amount of
monthly percentage rental paid to CITY by LESSEE during said period,
LESSEE shall im~ediately pay to CITY the amount of such deficiency.
Also, 'in the event said audit disclases that the percentage rental
on the annual gross sales for the preceding lease year is less thin
the amount cif minimum annual rent reGuired therefor, LESSEE sllall'
also immediately pay to CITY the amount of such deficiency. In the
event that such audit discloses that the percentage rental required
for the preceding lease year is less than the amounts of monthly
percentage rents paid to CITY during SJid period, .then upon confirmJtion
of said audit findings by CITY through means provided in SubpJragraph .
3 hereof, the amount of overpa~nent shall 'be credited against equal
amounts of monthly rents due CITY during the succeeding payments
until sa id overpayment is fully cred ited. Any such overpaymen t
occurring in the last lease yeJr shall be refunded by CITY within
'thirty days of confirmation by CITY of said audit findings.

-5":
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• •2. LESS~E !;hall :llsor:l:lintninaccurnte records of nctual :lnd
projected operat lng expenses arid revenue, and such other
oper:ltinc infor~ation ns CITY ~rom time to time deems
necessary 'and LESSEE shaLl,submit such Lnforma t Lon to
CITY upon reques~.

3. Said records nnd accounts shnll be m:lint<Jinedseparnte
jrom all other accounts not relating to the operation of
the leased premises and shall be .made available to CITY
at one location v i t h Ln the LirnLts of thc City of S3n
Diego. CITY shall have, through its duly authorLzcd
agents or representatives, the right to examine and :ludit
said recorJs and accounts at any and all reasonable
times. In tIleevent of discrcpancies bet\.:ccnthe nlldit
furnishcd to CITY in the behalf of LESSEE and the CITY'S
audit, the latter sha lL preva Ll , lInyadditional sums due
CITY as determined by CITY'S audit are due and payable
within thirty days of notification thereof by CITY.

4 •. In the event that such ;::':litdiscloses. that the rent for
the audited period has ::'~nunderpaid in excess of five
percent (5%) of the total required rent, th6n LESSEE
shall pay CITY ten percent 007.) of the amount by which
said rent was underpaid in addition to the unpaid rents.
so shown to be due CITY ns compensation to CITY for
adminis trative cos t and loss of Lntcrest ,

MINIHUM RENT.'

1. Amount and Pavment. For that period of this lease agreement
beginning upon tlteaforesaid date that LESSEE is required

.to pay CITY a percentage of gross income and through the
last day of the third year of said term, if the total
amou~t of said percentnge of gross income paid to CITY by.

• LESSEE in nny one year ending upon the day prior to the
anniversnry date of the co~mencement of this ngreement
(lease year) is less than the sum of $7,500 herein
referred to as "m lnLmun rent", then ;..r:SSr.:Eshall pay to CITY
within' sixty days of said anniversary date a sum of money
equal to the difference between the amount actually paid
to CITY nnd the ;;;inimu",·rent.Provided, hCHever, if the
anniversary date and the date upon \.:hichLESSEE is required·
to commence pa~ent of a percentaee of gross income do
not coincide, then said ",inir:lu~rent and percentage rents
'for that year shall be prorated to the anniversary date,
vhich shall then becowe the cODputation date thereafter.

~ ."

-6- 00965



• •2. Ninim\'01Rent Adju ntmcn t , Prior to the end of the third
year of tllisa&ree~entand prior to the end of each
third year thereafter, the minimum rent for tIleensuing
thrcc-yca r period shall be adjustcd to cLgh t y percent
(80i;) of the average annual rent paid CITY during the
three years preeed~nc the rental revie~ date. Llf the
application of this formula indicates a minimum rent
substantially in excess of that ~hich \o.'ouldbe a fair
rental value based upon a reasonable capitalization of
the fair market value of the leased premises, then the
City Han::lgcrshall have the discretion in the forthcoming
period to set a minimum rent figure ~hich represents a
fair rental value. '

·F. DELINQUENT RENT. In the event LESSEE fails to pay the applicable
rents vhen due, then LESSEE shall pay CITY, in addition to the
delinquent re~t, a SUQ of'money equal to FIVE PERCENT (5%) of
said delinquent rent; provided, ho~ever, in the event said
delinquent rent is still unpaid after fifteen days of becoming
delinquent, then LESSEE shall pay CITY, instead of said Five
Percent, a sum of money equal to TEN PERCENT (10%) of said
delinquent rent; It is the intent of this provision that CITY
shall be compensated by such additional sums for loss resulting
from rental delinquency including costs to CITY of servicing
the delinquent account. The City ~unager, at his option, may
for good cause waive any such delinquency compensation required
herein, upon written ::lpplicationof LESSEE.

G. DEVELOP:IENTAS ADDITIOtl.o\LCONSIDERATION. LESSEE agrees that
as consideration. for granting this lease is LESSEE'S obligation
to develop the leased premises in accordance with the City'~
approved Developr:lentPlan identified in Section IV, 8, DEVELOPHENT
of this agreement.

IV. COVENANTS ~;D CONDITIONS.

A. CITY COVENA~~S.

.1.

..

.0 ......
" .

~Iret Possession. LESSEE, paying the said rent and
perforoing the covenants and agreements herein, shall and
may at ail t iraes duri ng the said, tern peaceab l.y. and
quietly have, hold and enjoy the said premises for the
tern hereof. If CITY for any reason wha t soever cannot
deliver possession of the said premises to LESSEE at the
com~encement of said term as hereinbefore' specified, or
if LESSEE is dispossessed through action of a title
superior to CITY'S then and in either of such events,
this lease shall not be void or voidable nor shall CITY
be liable to LESSEE for any loss or d~~age resulting
therefrot:l,but there shall be dete=ined and stated in
~~iting by the City ~~nager of CITY a proportionate
reduction of the rent covering the period or periods
during ~hich LESSEE is prevented from having the quiet
possession of all or a portion of the demised premises.

-. -7--.
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o. 2. ItL~J.h1"__.:;i1111 and Sub 1ct. l-Ihellin tl••.. inion of the
Cl-tyr'lanJger", anC!SidlJcct to the appr ova l of the CHy
Council vhcncvor rcqu ired, if it is deemed cons istent
"Iith the best intcrcs t s of the "CITY, LESSEE nuy assiqn

·tbis leilse or any interest therein ilnd may sublea~e ilny
portion thereof to an assiqnce or sublessee 'who has, in
the opinion of City fbnager, the financiill cap ability
and overall competence to successfully operate the ilssigned
or subleased premises. The consent of the City rolJnager'
and/or City Counci 1 \'Ii11 not be unrce sonab ly \·/ithheld.
This lease and any interest herein shall not be assiqnab le
by operation of law vrit hout the wr it t on consent of the
Cft yHanaqor-, Any or all of the fo llowi nq act ions Hill
be considered trafficking in the leasehold vrhich is not
a permitted activity under this contract and \'Iillhe
tonsidered as contrary to the CITY's best interests:
a. Assignment or subleasing by LESSEE for a consideration

in excess of a reasonable return on the actual value
of the LESSEE'S installed improvements and/or servicesrendered.

b. Subleasing of the r' .>1ary function of the lease or
subleasing of a mc:jor portion of the leasehold.

If CITY has been notified in \'Iritingof the existence
of a trust deed or mortgage,secured by tIle leasehold,
CITY agrees to give the trustee or beneficiary notice
of any sublease or assignment prior to CITY'S approvaltJlereon. .
Approval of any assign~ent or sublease' shall be condi-
tioned upon Assignee or Sublessee agreeing in writing
that they \'Ii11 assume the rights and obligations thereby
assigned or subleased and that they \'Ii11 keep and perform

. all covenants, conditions and provisions of this agreement
,which are.applicable to the rights acquired.

3. Right to Encumber. CITY does hereby consent and agree
that LESSEE nlay encumber this lease, its leasehold estate
and its.·improvements thereon by deed of trust, mortgage,
chattel mortgage or other security t ype Inst runent to
assure the payncnt of a promissory note or notes of the
LESSEE. CITY further agrees that in the event said deed
of trust or' mort<Jil<Jeor other security type instrument
should at any tir:1ebe in default and be foreclosed or
transferred in lieu of foreclosure, the CITY \'Iil1accept
the mortgagee or beneficiary thereof, if reputable,
qualified and financially responsible, such as a State or
Federal regulated financial institution, as its nel"1tenant
under this lease \'lithall the rights, privileses and
duties granted and imposed in this lease contract. In

.-8-
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• •the event said rnort~~~ee or beneficiary desires to assign
this lease to its Ilominee, if nomillee is a reputable,
qualified and financially respon5ible person in tIle
op~nion of CITY, CITY herehy ag recs t ha t upon the filing
of nn application for consent to SUCII assignment, CITY
'dll give its consent; thereto.

B. LESSEE COVENANTS

4. Afflrmative Action. LESSEE agrees to take affirmative
action to improve cmp Loymc n t opportunIties of minorities
and-women. ~len £pplicable, LESSEE agrees to abide by
the Affirmative Action Prograr:l for lessees as It now
exists or is hereafter amended. A copy of the pro[lraOl,
effective as of the date of this agreement, is on file in
the Office of t~e City Clerk as Document No. 7~620S and
by this reference is incorporated herein. Minorities arc
presently defined as He:dcan-Ar:lerican. Black, Filipino,
American Indian and Asian/Oriental. The goal of this
program shall be the attainment of the employment of-
minorities and women in afl areas of employment in a
total percentage of emplo)~ent approximately equal to the
total level of minority and women employment as established
by the City for its Affirmative Action Program each year.

5. Compliance with La~. LESSEE agrees, at its sole cost~and
expense, to com?ly and secure compliance with all the
requirements now in force, or which may hereafter be in
force, of all municipal, county, state and federal autho-
rities, pertaining to the said premises, or the operations
conducted thereon, and to faittlfully observe and secure
compliance with, in-the use of the premises, all applicable
county and municipal ordinances and state and federal
statutes now in force or which may hereaf~er be in force,
and to pay before delinquency all taxes, assessments, and
fees assessed or levied upon the LESSEE or ihe leased
premises including the land and any buildings, structures,
machines, appliances or other improvements of any nature
-whatsoever, erected, installed or maintained by LESSEE or
by reason 'of the business or other activities of LESSEE
upon or in con~ection with the leased premises. LESSEE
recognizes and understands that this lease cay create a
possessory interest subject to property taxation and that
the LESSEE may be subject to payment of property· taxes
levied on such interest. LESSi::E further agrees that such
tax pa)uent shall not reduce any rent due the CITY hereunder
and that any such tax shall be paid by the LESSi::Ebefore
becoming delinquent. The judgment of any court of competent
jurisdiction, or the admission of LESSi::Eor any sublessee
or permittee in any action or proceeding against them, or
any of theD, ~hether CITY be a party thereto or not, that
LESSEE, sublessee or permittee has violated any such
ordinance or statute in the use ,of the premises ~hall be
conclusive of that fact as bet~een CITY and LESSEE.

-;
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6. Construction/Alt~rDtion~. LESSEE 8~rees not to construct

or install nny huildings or structures on s:tidpremises
or ot!lerwise improve or alter said pr~mises in nny manner
exccp( in n~cordance with plans and specifications previously
submitted to the City Han:lp,erand approved by him in
writing. LESSEE 'shall not make any ~ajor structural or
architectural design alterations to approved buildings,
structures or improvements installed on's~id premises
except in accordance \-lithplans and specifications previously
approved in writing by the City Hanagor, This provision
Shilllnot licit or set aside any obligntion of J.ESSEE
under tllis lease to milintain said premises in a decent,
safe, healtlly and sanitary condition, including structural
repair and restoration of damaged or worn i~provements.
CITY shall not be obligated by this lease to make any
improvements or alterations to said premises or to assume
any expense therefor.

,
7. Construction Bond. LESSEE agrees to file with CITY,

prior to com~encement of any construction performed'upon
the.premises a faithful performance bond in the amount of

." 100% of the construction costs of the work ·to be performed.
Said bond may be in cash or may be a corporate surety
bond satisfactory to CITY or in a combination of both.
Said bond shall insure that the construction comnenced by
LESSEE shall be completed in accordance with approved
pl~ns, or at option of the CITY, 'that the uncompleted
construction pe removed and the premises restored to a

.condition satisfactory to CITY. The surety bond IJill be
filed with CITY and any cash used as a part of the bond
may be deposited \-lithCITY"to be held in trust for the
purpose specified above or may be placed in an escro~ or
other trust approved by CITY. Upon application by LESSEE,
CITY may waive' this requirement to file a bond. In the
event that LESSEE fails to file any such required bond,
this lease may be terminated by CITY. .

8. Development. LESSEE agrees to develop the leased premises
in accordance \-liththe Ce neraL DeveLopment Plan approved
by the City Hanager and filed in the Office of the City
Clerk. To the extent applicable to the proposed develop-
ment, said plan shows the design, caterials of construction,
elevations and colors of all structures, the plot plan of
all structures and above-ground improvements, the uses of
"all facilities, the schedule of developnent, the estimated
construction costs and financing plan and such other
factors as arc necessary or desirable in the opinion of
the City H~nager. The City .~nager or his designee shall
have the authority to authorize changes to the plan

. "''':'" ... -10-. 00969
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• •provided tllntthe basic concept mny not ~e modified
without City Council approval and a document cvldcnc t ng
any npprovcd changcs sha lI be filed in the Office of the
City Clerk. (NOTE: This paragraph may he omt t t cd when
purpose stated in Section I, A, is for "any· lawfully
nuthorized·purpose").

9. Indemnity., LESSEE agrees that CITY, its agents, officers
and employees, shall not be liable for any claims, alleged
liabilities, penalties, fines or for any doma~c to the
goods, properties or effects of LESSEE, itK 5ublessees or
representatives, agents, employees, guests, licensees,
invitees, patrons or clientele or of any other \,('rson
whomsoever, nor for personal injuries to, or dcoths of
any persons, whether alleged to have been caused by br
resulting from any atts or omission of LESSEE or its
sublessees in or about the leased ptemises, or any act or
omission of any person 6r from any defect in allYpart
of the leased premises or from any other couse or reason
whatsoever. LESSEE agrees to indemnify nnd save free and
harmless CITY and its authorized agents, officers, and
employees against any of the foregoing aller,ed liabi-
lities and any costs and expenses incurred by CITY on
account of any claim or claims therefor.

10. Insurance Coverage. During the entire term of this
lease, LESSEE agrees to procure and maintain public
liability insurance which names CITY as an additional
insured with an insurance company satisfactory to CITY .

.licensed to do business in California to protect against
loss from liability imposed by law for damages on account
of bodily injury, including death therefrom, suffered or
alleged to be suffered by any person or persons whomsoever,
resulting directly or indirectly from any act or activities
of CITY or LESSEE, its.sublessees or any person acting
for CITY, or LESSEE or under its.control or direction,
and also to protect against loss from liability imposed
by law for damages to any property of any person caused
directly or indirectly by or.from acts or activities of
CITY, 6r LESSEE,·or its sublessees, or any person acting
for CITY·or LESSEE, or under its control or direction.
Such PD and PL insurance shall also provide for and
protect CITY against inturring any legal cost in defending
claims for alleged loss. Such public liability and
property damage insurance shall be maintained in full
.force and effect during the entire term of this lease in
the amount; of not less than OiIE mLLIOr-t DOLLARS (Sl,OOO,OOO)

·COHBINED SI!';GLELnlIT LIABILITY. LESSEE agrees to submit
a policy of said insurance to the ·CITY on or before the
effective date of this agrecmen t indicating full coverage
of the contractual liability imposed by this agreement
and stipulating that the insurance company shall not

-11-
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•termi"nate, cancel or limit said policy in any manner
witllout at least tllirtydnys prior written Iloticetllereof
to CITY. If the operation under this agreement results
in an increased or decreased risk in tileopinion of tile
City Manager, then LESSEE agrees that minimum limits .
hereinabove designated shall be chnnced accordf.nc1y upon
request by the City Mnnnf,er. LESSEE agrees that provisions
of this parngraph as to ma f nt cnancc of insurance shall
not be construed as limiting in any wny tile·extent
to which the LESSEE may be held responsible for the
payment of damnges to persons or property resulting from
LESSEE'S activities, the activities of its sublessees or
the activities of any person or persons for which LESSEE is
otherwise responsible •

.,

...

LESSEE also agrees to procure and ma intaLn during the
entire term of this lease, a policy of fire, extended
coverage and vandalism insurance on all permanent property
of an insurable nature located upon the le~sed premises.
Said policy shall name the CITY as anadrlitional insured
anq shall be written by an insurance company satisfactory
to CITY licensed to transact business in the State of
California and shall be in an amount sufficient to cover
at least 100% of the replacement costs of said property.
LESSEE agrees to submit a certificate of said policy to
the CITY on or before the effective date of this lease.
Said policy shall contain a condition that it is not to be
terminated or cancelled without at least thirty (30) days
written notice to CITY by the insurance company. LESSEE

·agrees to pay the premium for such insurance and shall
r.equire that any insurance proceeds resulting from a loss
under said policy are payable jointly to CITY and LESSEE
and said proceeds shall constitute a trust fund to be
reinvested in rebuilding or repairing the damaged property
or said proceeds may bedisposed of as specified in Section
IV, 16, Waste, Damage ~r Destruction, hereof; provided,

.however, that within the period during which there is in
existence a mortgage or deed of trust upon the leasehold,
then and for that period all policies of fire insurance,
extended coverage and vandalism shall be·made payable
jointly to the mortgagee or beneficiary, the named insured,
and CITY, and shall be disposed of jointly by the parties
for the following purposes:

a. As a trust fund to be retained by said mortgagee or
beneficiary and applied in reduction of the debt
secured by such mortgage or deed of trust with the
excess remaining after full pai~ent of said debt to
be paid over to LESSEE and CITY to pay 2ur recon-
struction, repair, or replacement of the da~aged or
dest~oyed i~prove~ents in progress payments as the
~~rk is performed. The balance of said proceeds
shall be paid to LESSEE •

.:-12-
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• •
provided, further, ho"'cver, nothing herein 5h:\11
~revent LESSEE, at it5 option nnd with tIlenpproval
of said.mort&:\gec or beneficiary, froa filine a
faithful pcrfornance bond in favor of said mortGagee
or beneficiary and CITY in an amount equi.nlent to
said insurancc proceeds in lieu of surrenderinc said
insurance procceds to said mortgagee or beneficiary;
and CITY.

b. In the event that this lease is terminated hy mu tuaL
agrecment Bnd said improvcments are not reconstructed,
rcpaired or replaced, the insurance procec~s sllnll
be. jointly retained by CITY Bnd s3id mort~ncee or
beneficiary to the extent necessary to first discharge
the debt secured by said mortgage or dced of trust and
then to resto~e the premises in a neat and clean
condition. Said ~ortgagee or beneficiary sllallhold
the balance of said proceeds for CITY and LESSEE as
their interests may appear.

LESSEE agrees to increase the limits of liability when,
in the opinion of CITY, the value of the ir:lprovc::1ents
covered is increased, subject to thc availability of such
insurance at the increascd limits. LESSEE agrces, at its
sole expense, to comply and secure compliance with all
insurance requirements necessary for the maintenance of
reasonable fire and public liability insurance covering
said premises, buildings and appurtenances.

...

. ;

11. Labor and Haterialmen's Bond. LESSF:E agrees to save CITY
free and harmless, indemnify it against all clains for
labor and materials in connection with improvements,
repairs or alterations to the leased premises, and the
cost of defending against such claims, including reasonable
attorney's fees. In the event that ~mprovements, repairs
or alterations are constructed on the leased premises by
other than the CITY, and a lien is filed, LESSEE agrees
to file with CITY within five days a bond sufficient to
pay in ·f~ll all claims of all persons seeking relief
under the lien. The bond shall be ackno",ledged by
LESSEE as principal and by a corporation satisfactory to
CITY licensed by the Insurance Cornaissioner of the State
of California to trBnsact the business of a fid~lity and
surety insurance company as surety.

12. Legal Proceedin~s. LESSEE agrees that should it become
necessary for CITY to CO~r:lencclegal proceedings to
collect rent, recover possession, or enforce auy other
provision of this lease, the prevailing party will be
entitled to legal costs in connection therewith, including
reasonable attorney's fees as determined by the court.
The parties agree that the law of the State of California
shall be used in interpreting this lease agreement and
will govern all disputes under this lease agreement and
wiil determine all rights and obligations hereunder.

--,.
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• •
Pcrsonal scrvice either witllin or without the State of California
shall be sufficient to ~ive personal jurisdiction to any court in
which an action is filed for litigation of rights under this ICJse
agreement.

13. r·laintenance. LESSEE agrees to assume full respons ib t l ity f or the
operation and maintenance of said premt scs throughout the term hereof
without expense to CITY unlcss otherwise specified herein. and to
perform all repairs and replacements necessary to uo int a in and preserve
said premises in a decent, safe, healthy and sanitary condition in a
manner satisfactory to CITY and in compl iance llith all a;lpl icab l e
Iaws , LESSEE agrees that CITY shall not be requ i red to pcrf oru any
maintenance, repairs or services or to assume any expense not spec-
ifically assumed herein in connection I/ith said premises and LESSEE
hereby Iiai ves all ri ghts to make rcpa irs or to cause any vork to be
performed at the expense of CITY as provi ded for inSect i on 1941 and
1942 of the California Civil Code.

14. Nondiscrimination. LESSEE agrees not to discriminate in any manner
against any person or persons on account of race, marital status, sex,
re l iqi ous creed, color, ancestry, national origin, physical handicap
or medical condition in LESSEE'S use of the premises, including, but
not limited to, the prOViding of goods, services, facilities, privileges,
advantages and accommodations, and the obtaining and holding of
emp1oyme nt.

15. Utility Costs. LESSEE agrees to order, obtain and pay for all utilities
(except wat er charges) and service and installation charges in connection
therewith. All utilities installed by LESSEE shall be installed
underground. LESSEE shall pay CITY in add it i on to rent herei n , the
sum' of $50 per month for 031'1 uat er used in connection liith the premi ses ,
Said rate shal l be revi ewed by CITY at the end of each five (5) year
period of this agreement and adjusted by CITY thereafter, based on
LESSEE'S actual usage and LESSEE specifically agrees to pay the amount
as reasonably determined by CITY.

16. Waste, Damage or Destruction. LESSEE agrees to give notice to the
CITY of any fire or other damage that may occur on the leased premises
within ten days of such fire or damage. LESSEE agrees not to comnit
or suffer to be committed any Haste or injury or any pub1i c or pri vate
nuisance, to keep tile premises clean and clear of refuse and o~structions,
and to dispose of all garbage, trash and rubbish in a nanncr satisfactory.
to the CITY. If the leased premises shall be damaged by any cause
which puts the premises into a condi t ionvh icu is not decent, safe,
healthy and sanitary, LESSEE agrees to make or cause to be made full
repair of said damage and to restore the premises to the condition
which existed prior to said damage, or LESSEE agrees to clear and
remove from the leased premises all debris resulting from said damage
and rebuild the premises in accordance \'lith plans and specificati.ons
previously subui t t cd to the CITY and approved in writing in order to
rep 1ace ink i nd and scope the operat ion \Ihi ch ex is ted pri or to such
damage.
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LESSEE agrees that preli~inary steps toward performing repairs,
restoration or replacement of the premises shall be commenced
by LESSEE within ·thirty days and the required repairs, restoration
or replacement shall be completed witllin a reasonable time
thereafter.· CITY may determine an equitable deduction in the
minimum annual rent requirements for such period or ~eriods
that said premise~ are untenantable by reason of such damage.

c. RESTRICTIVE CO~DITIONS

17. Administration and Notices. Control and administration
of this lease is under the jurisdiction of the City
~~nager of CITY as to CITY'S interest herein and any
communication relative to the terms or conditions or any
changcs thereto or any notice or notices provided for by
this lease or by law to be given or served upon CITY may
be given or served by registered letter deposited in the
United States mails postap,e prepaid, and addressed to the
City Hanag er, Attention ".roperty Director, City Administration
Building, 202 "C" Street, San Diego, California 92101.
Any notice or notices pruvided for by this lease or by
law to be given or served upon LESSEE, Hortgagee, Trustee
or Beneficiary may be given or served by depositing in
the United States mails, postage prepaid, a letter addressed
to said LESSEE at tIleleased premises or at,such other
address designated in writing by LESSEE, Mortgagee,
Trustee or Beneficiary or may be personally served upon
them or any person hereaftcr authorized by them to receive
such notice. Any notice or notices given or served as
prOVided herein shall be effectual and .binding for all
purposes upon the principais of the parties so served
upon personal service or forty-eight hours after mailing
in the manner required herein •.

18. City Approval and Consent. The approval or consent of th~
CITY, wherever required in tllisagreement, shall mean the
approval or consent of the City ~ianager unless otherwise
specified, without need for further resolution by the City
Council •.

19. Eminent DODain. In the event the leased premises or any
part thereof sh~ll be takeh for public purposes by
condemnation as a result of any action or proceeding in
.eminent dODain, then the interests of CITY and LESSEE (or
Beneficiary or Mortgagee if there is a Trust Deed or
Hortgage·then in effect), in the award and the effect of
the taking upon this lease agreement shall be as f9llows:

a. In the event of sueh,taking of only a part of the leased
premises, leaving the remainder of said premises in such
location and in such form, shape and size as to be used
effectively and practicably in the opinion of CITY for
the conduct thereon of the operations permitted hereunder,

.: -15-
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.thIs lease shall terminate and end as to the port ion of
the leased premises so t:lkenas of the date title to such
portion vests in tilecondr"lninc autllorl.ty,but 511all
continue in full force and effect as to tIleportion of
the leased preinises not so taken and from and after such
date the contract rent, or in the event there is a minimum
rent specif{ed Ilerein, then tileminimum rental req~ired
by this lease to be paid by LESSEE to CITY shall be
reduced in the proportion to which the value of the
leased premises so taken bears to tiletotal value of the
demised premises j provided, hovcvc r, CITY shall have the
right, with the consent of LESSEE, to substitute like

,adjacent property and maintain the rent sclledulewithout
diminution.

b. ,In the event of the taking of only a part of the
leased premises, leaving the r~mainder of said

.premises in such location, or in such form, shape or
reduced size as to render the same not effectively
and practicably usable, in tileopinion of CITY, for
the conduct thereon of the operations permitted
hereunder, this lease and all right, title and
interest thereunder shall cease on the date title to
said premises or the portion thereof so taken vests
in the condemning authority.

c. In the event the entire leased premises are so
taken, this lease and all of the right, title and
int~rest thereunder shall cease on the date title to
said premises so taken vests in the condemninB
authority.

d. In the event of any taking under Subparagraphs a, b,
or c, hereinabove, the only portion of any award of
compensation which shall be paid to LESSEE shall be
the fair market value of LESSEE'S interest in the
improvements placed upon that portion of the leased
premises which are taken by the·condemning agency.
It is the intention of this provision that LESSEE
s~all not in any condemnation receive any bonus or
penalty by reason of LESSEE'S contractual rights in
connection with the property condemned.

e. Notwithstanding the foregoing provisions of this
section, CITY may, in its discretion and without
affecting the validity and existence of this lease,
transfer the CITY'S interests in said premises in
~ieu of condemnation to any authority entitled to
exercise the power of eminent domain. In the event
of such t~ansfer by CITY, LESSEE shall retain whatever
rights it may have to.receiver fror.!the said authority
the fair n~rket value of LESSEE'S interest in the
improvements taken by the authority and which
LESSEE has placed upon the leased premises in accordance
with the provisions of this lease.
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20. En~_~ndT~~ction. CITY reserves and shall alvays
Tlave the rLgh t to enter said premises for the purpose of
viewi,nc and ascertaining tilecondition of tIlesame, or to
protect its interests in the premises or to inspect the
operations conducted thereon. In the event that such
entry or inspection by CITY discloses that said premises
arc not in a decent, safe, Ilealthy and sanitary condition,
CITY shall have the rLght , after ten days written notice
to LESSEE, to have any necessary maintenance I.:orkdone
fpr and at the expense of LESSI:E and LESSEE,ller~llYaerees
to pay pro:nptly any and all costs incurr.ed by CITY in
having such necessary maintenance work done in order to
keep said prcnises in a decent, safe, heal.thy and sanltary
condition. Further, if at any time the CITY dct orrainc s that
said prcmLses are not in a decent, safe, heal.thyand sanitary
condition, CITY may. at Lts sole option, without additional
notice, require LESSEE to file witll CITY a faithful perf6r-
mance bond to assure prompt correction of any condition
which is not decent, safe,healthy and sanitary. Said bond
shall be in an a~ount adequate in the opinion of the CITY
to correct the said unSatisfactory condition. LESSEE shall
pay the cost of said Lond. The rights reserved in tllis
section shall not create any obligations on CITY or increase
obligations elsewhere in this leased imposed on CITY.

21. Holding Over. Tileoccupancy of the demised premises
after the expiration of the term of this agreement slla1l
be consttued to be a tenancy from month to month, and all
other terms and conditions of this agreement shall continue
in full force and effect.

22. Herger. The voluntary or other surrender of this lease
by LESSEE, or a mutual cancellation thereof, shall not
work a merger and shall, at the option of CITY, terminate
all or any existing subleases or subtenancies or may, at
the option of CITY,'operate as an assignment to it of any
or all such subleases or subtenancies.

23. Oral Representation. It is specifically understood and
agreed hereby that this lease contains the complete
expression of tileI.:holeagreement between the parties
hereto, and that there are no promises, representations,
agreements, warranties or inducements, either expressed
orally or implied by the said parties, except as are

'fully set forth herein; and further, that this lease
cannot be enlarged, modified or changed in any respect
except by written agreement duly executed by and between
the said parties.

-17:-
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• •24. <Nnership of TmprovemC'nts. All inprovements, except such
fixture's as are hcrcLna f t cr described on the attached
addendum, which have been installed by LESSEE in accordance
with the provisions of this agreement, skill at the
option of CITY become the property of CITY upon expiration
or sooner termination of this ar,reement. LESSEE shall -
have the right to remove from the demised pret:liscsonly
those f ix tures described on the attached addendum at any
time prior to the expiration or earlier terr-inationof
the agreement, pr-ovi.ded that such removaI wouLd not, in
the opinion of CITY, restrict the operation of t he dcraf sed
prem1ses to the extent that the rent paid to CITY is
reduced as a direct result tllerefrom. LESSEE'S removal
of any said fixtures shall be at LESSEE'S own expense and
shall be conditioned upon LESSSE' S rcpaLr ing any daraagc
to the remaining improvements and upon LESSEE leavine the
demised premises in good order and condition. In the
event LESSEE does not so remove said fixtures prior to
the expiration of this agreement, CITY may remove, sell
or destroy the same at the expense of LESSF.E, and if the
proceeds of ~he sale are not adequate, LESSEi shall
promptly pay to CITY its reasonable cost of any such
removal, sale or destruction together with the reasonable
cost of repair of damages to CITY'S property resulting
from such removal, sale or destruction. At the option of
CITY, any such fixtures not removed by LESSEE may be
deemed abandoned and may be removed and sold by CITY and
all income received by CITY therefrom shall be.tIleproperty
of CITY exclusively. Said addendum may be changed from
time to time upon approval of the City Manager, without
further resolution by the City Council.

,25. Remedies of Cit y ,

a. Default by Lessee. In the event that:

(1) LESSEE shall default in the performance or
fulfillment of any covenant or condition herein
required to.be performed or fulfilled by LESSEE-
and shall fail to cure said default within
thirty days followin~ the service on LESSEE of
a written notices from CITY specifying the
default complained of; or

(2) LESSEE shall voluntarily file or have involuntarily
filed against him any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall cake a general assignment for the
benefit of creditors;
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•• •then CITY m..,y, at its option, without further notl.ce or
d('mandupon LESSEE or upon any person cliliming through
LESSEE, immediately t crrnina t c this lease and all rLgh ts ,of LESSEE and of .lllpersons c!.:timingrif,hts through
LESSI::f.in or to the foaidpremises or in or to further
possession tllereofhnd CITY may tlle~ellpon('nterand t.lke
possession of said premises and expel LESSEE and all
persons so claiming rights thereto. Provided. hovcvc r,
in the event that any def.lult described in P.lrta. (1) of
this section is not curahle within thirty (30) days after
the service of a wri.tten notice upon LESSEE, ClTY sh;}ll
not terminate this lease pursuant to s.liddefault if'
LESSEE LrnmedLa teLy commences to cure said default and
diligenily pursues such cure to completion.

Provided, further, in the event that there is a deed of
trust or mortgage on the leasehold interest, CITY shall
not terminate this lease until it first shall have served
upon the mortgagee or beneficiary written notice of the
default or defaults complained of, and the mortgar,ee or
beneficiary shall have thirty (30) days from service of
such notice witllin which- to commence such cure as may be
necessary and this lease shall not terminate if said
mortgagee or beneficiary shall prosecute said cure with
reasonable'diligence thereafter, and said thirty-d~y
period shall be extended during the time required for
s~id mortgagee or beneficiary to perfect, through litigation
or through foreclosure, its rights to cure.

Provided however, that in the event rent paid to CITY is
calculated on the basis of a percentage or percentages of
LESSEE'S gross i.ncome, and during said period required
for mortgagee or beneficiary to perfect a cure of any
default or defaults which have been caused by LESSEE'S
failure to pay said rent; then in those events if CITY is
paid the minimum rent due under this agreement, CITY will
not prosecute its right to terminate the mortgagee's or
beneficiary's interest. Provided further, that when the
mortgagee or beneficiary has secured control of said
premises; and before an assignment to a new LESSEE,
mortgagee or beneficiary shall cause to be paid to CITY,
any amounts due CITY as a result of the gross inco~e of
the said premises exceeding that amount. necessary for
payment of the minimum rent. In comput"ing the -gross rent
-upon which the compu t at Ion of the CITY rent is 'based,
reasonable administrative expenses of a court appointed
receiver cay first be deducted.
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b. ciA ccourse, If the mortCOlr,eeo. .cf Ict ary
.~ be requircd to perfect its ric1ltto cure s~id
default or defaults through Iitir,;1tion or t hrough
foreclosure, then CITY sh;lll h~vc the option of the
following courses of action illorder tll~tsucll
default or def~ults may be expcditiously correct~d:

(1) CITY may correct or cause to be corrccted SOlid
default or defaults and charGe the costs therefor
(including costs incurred by CITY in enforcing ..t.his
provision) to the account of the LESSEE, Io:hich .
charge shall be due and p~yable on the date that the
rent is next due after presentation by CITY of a
statement of all or part of said costs.

(2) CITY may correct or cause to be corrected said
defaults or defaults and may pay the costs
thereof (including costs incurred by CITY in
enforcing this prOVision) fron the proceeds of
any insurance fund held by CITY and LESSEE or
by CITY and mortgagee or beneficiary or CITY
may use said funds of <jny faithful performance
or cash bond on deposit with CITY, or CITY may
calIon the bonding agent to correct said
default o~ defaults or to pay·the costs of such
correction performed by or at the direction of
CITY. .

(3) CITY may terninate this lease as to the rights
of LESSEE herein by assuming liability for any
trust deed or mortgage. LESSEE will ass~neand
agrees to pay any and all penalties or bonuses
required by the beneficiaries, trustees or
mortgagees as a condition for early payoff of
the related notes by CITY. CITY may, as an
alternative, substitute for said terminated

.·LESSEE a new LESSEE reasonably satisfactory .to
the mortgagee or beneficiary.

Should said default or defaults be noncurable by LESSEE,
then any lender holding a beneficial interest in said
leasehold whose qualifications have been approved by CITY
for assig~ent of the leasehold interest shall have the
absolute right ~o substitute itself to the estate of the
LESSEE hereunder and to co~~ence performance of this
lease and this lease shall not.terminate if such mortgagee
'or beneficiary shall give no tf.ce in writing of its selection
to'so substitute itself and com~ence perfo~ance within
said thirty-day period after service upon it of said
written notice by CITY of the default. In the event of
the election by the mortgagee or beneficiary to so substitute. . .
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• • •ItGelf to LESSEE'S cstate h~reunder; thc CITY expressly
consents to said substitution and au thorLzc s said morq;agee
or beneficiary to perform under tllisle;1sewitll;111 the
rights, priviler,esand obLf.ga t Lons of the original LESSEE
hereunder, subject to cure of tIledcfililitif possible ·by
mortg;1cee or bellefici;1ry,and LESSEE expressly agrees to
assign ;111 its interest in and to its leriselloldestate in
that event.

c. Abilndonment by Lessee. Even though LESSEE has
breaclled tilelease and abandoned the property, this
lease shall continue in effect for so lone as CITY
docs not;termfriate LESSEE'S right to possession, and
CITY may enforce all its rights and rer.1ediesunder
said lease, including, but not limited to, tilericht
to recover the rent as it becomes due under the

·lease. For purposes of this settion, tilefollOWing
do not constitute a termination of LESSEE'S right to
possession:

(1) Acts by CITY of mainte~ance, or preservation, or
efforts to relet the property.

(2) The appointment of a receiver upon initiative
of CITY to protect the CITY'S interest under
the lease.

d. Damages. Damages wh ich CITY may recover in the
event of default under this lease include the ~orth,
at the time of award, of the amount by which the
unpaid .rent for the balance of the term after the
date of award, or for any shorter period of time
specified in this lease, exceeds the amount of such
rental loss for the same period that the LESSEE
proves could be reasonably avoided. The remedies
provided·by this section are not exclusive and shall
be cumulative to all other rights and remedies
possessed by CITY, and nothing contained herein ..,...
shall be construed so as to defeat any other rights
o~ remedies to wllich CITY may be entitled.

26. Reservation of City Ri~hts. CITY hereby reserves all
rights, title and interest in any and all gas. oil,
minerals and water beneath said leased prer.1ises.CITY
shall have the right to enter said leased prer.1isesfor
the purpose of making repairs to or developing municipal
se~vices. CITY hereby reserves the right to grant and use
such easer.1entsor establish and use such rights of way
over, under, along and across said leased pre~ises for
utilities, thoroughfares, or access as it may deem advisable
for the puolic .good. PrOVided, ho~ever, CITY shall not
unreasonably interfere with LESSEe'S use of the premises
and will reimburse LESSEE for physical damages, if any to
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• •
the permanent tmprovcrucnt s of LESSEE located on the leased
premt ses resulting frolilCITY'S exercisinV the rishts rct ai ncd
in this paragraph. Such reimbursement shall include J
reduction in the annual rent propol"tionate to the ,1:iOountof
said physical dal~alJe as deten~ined by the City i-iana~er. CITY
shall pay the costs of maint enanco and repair of ,111 CITY
installations made pursuant to the rights reserved herein.

27. Time is of the Essence. Time is of the essence of each and
all of the tenns and provisions of this lease and this lease
shall inure to the benefit of and be binding upon tile IJarties
hereto and any successor of LESSEE as fully and to the sallie
extent as though specifically ncnt ioned in each instance, and
all covenants, stipulations and agreements in this lease
shall extend to and bind any assigns or sub l cs s ecs of LESSEE.

28. l-Iaiver. The ua ive r by CITY of any breach of any term,
covenant, or condition herein contained sllall not be deemed
to be a wai ver of such tenn, covenant or condition, or any
subsequent breach of the same or any other term, covenant or
condition herein contained. The subsequent acceptance of
rent hereunder by CITY shall not be deemed to be a waiver of
any preceding breach by LESSEE of any t errn, covenant or
condition of this lease, regardless of CITY'S knowled~e of
such preced in9 breach at the t illle of acceptance of such rent.
Failure on tile part of CITY to require or exact full and
complete compl iance wi t h any of the covenants, conditions or
agreements of this lease shall not be construed as in any
manner changing the terms hereof and shall not prevent CITY
from enforci ng any provt s i on hereof.

29. Standard of Operations. LESSEE shall be open for business a
minimum of 40 Ilours per week including Saturday and _Sunday
for a minimum of 10 months each calendar year. Hour s , days
and months of operation shall be arranged to tile ~utual
satisfaction of the City r-lanager and LESSEE. The City
Manager shall have the right to require LESSEE to t~nporarily
limit and/or discontinue its operations during such time as
they may be in conflict vi t h scheduled activities held in
Mission Bay Park. Provided, hovever , that if the schedul e
of events exceed a peri ad of two bus i ness days, a propor t i onate
deduction in minimum rent shall be excluded f rom rents' due
the City.

30. Parking. All parking spaces in and around the lease area
shall be open to the general public- at all times.

-22-
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• •
Merchandise and Services. LESSEE shall submit advanced 1'7~~.
written notification to City !·1anagerof prices and changes (II)).
thereof for all merchandise and services to be offered by
LESSEE in connection with the leased premises.
Performance Bond. LESSEE shall be irequd.red during the
lease term to maintain a Performance Bond equal to three
year's minimum rent or $22,500 wi th a bonding company
acceptable to the City.

31.

33. Purchase of Ex isting Inventory. LESSEE agrees, concurrent
with the execution of this agreement, to pay CITY by certified
check the amount of $15,475 for all of the CITY'S property
as described on Exhfbit "B" hereof. CITY agrees to del iver
a bill of· sale for said property.

-;
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IN WITNESS InlEREOf, this lease agreement is executed by CITY. acting by

and through the City Manacer. and by LESSEE, acting by and throuch its
lawfully authorized officers.

Date-----=~....:::..._-"'-=-----

TlIE.CITY OF SAN DIEGO

By ~£d lt2J ChuA"
ASSIST-ANT TO THE Ci ty Hanage r

LESSEE:
.<// r.;>c:2.,. /

By /f>'2'~L-2'?"r:~ A&<::''*=1
lly, _

APPROVED as to fo~m and legality this l;? day of ~~. 19~Q

JOliN v. In TT, Ci ty At torney

REV: 8/13/79 .' ."

..... ,-24-

:::,·:~,<r·:·J,,\,R~2517~O
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• •
THIS ADDENDUt-lIS ATTACHEDTO ArID HADE A PART OF THAT CEP.T,\IN LEASE BY- ,.

AND BEll-!EEN THE CITY OF SAN DIEGO, A MUNICIPAL CORPOP.J\TION,fltlD Richard

Gleason, LESSEE DJ\TED _

SECTION IVPARAGRJ\PH C 24, O\-l;lERSHIP OF H1PROVEI'IErnS (continued)

The Lessee, in accordance wi th this section hereof, has the right to
remove from the demi sed premi ses only those fixtures as described below:
'(if none, write none)

ASSISTANT TO.TH/; City Hanager's Initials LESSEE'S Initials

-0 -25-
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• •INVTh"TORY- mSSION BAY SAU,n:G CE1m~R

BoatS and .F.quiprrcnt

$ii,800 -. 44 Sab:>ts with sails
800 - 1 Boston t'lhiller 13' 4"
500 - 1 Rhodes 19 with sails
750 - 1 Coronado 15 wi.Lh sails

2,500 - 7 Lido 14's \-lith sails
450 - 2 Lonestar Sailboats with sails
700 - 2 Qnega 14's wi.th sails
200 - 1 OK Dinghy T:!ith sails
275 - 2 20 HP l-!ercmy outboard engines
75 - 16 ~jpe II life preservers

.~-:1~5c:;.0- 68 Type IV life preservers
$13,200

'IOTJ\L OFI-1:H FOR INVI::':roro: $15,475

If any of the listed iterns are renoved
prior to the effective date of the
lease, appropriate adjustrrent will be
made in the final bill of sale requi.rec
in Paragraph #33.

Furnishings
$250 - 4 desks 3' x 6'
100 - 4 swivel office chairs
50 - 1 4 drawer file cabinet

350 - 1 combination refrigerator, stove and sink
900 - 154 stackable chairs
15 - 1 table 2' x 6' .
30 - 2 storage cabinets

. 15 - 3 lecterns
30 - 2 tables 3' x 8'
15 - 1overhead proiector

150 - 1 IEt"1 typewriter
20 - 1 bookcase
* - 1windspeed/direction instrument

100 -v 10 fire ext inquf.shers
40 - 13 trash cans .
25 - 6 cyl tndr Ical, ash cans
25 - 1paint locker
* All attached fixtures including leveler shades, clocks,. chalk boards,

proj ector screens, etc.
$2,115

Tools
$50 - 3 ladders
6 - 3 pipe wrenches
6 - 3 crescent wrenches
3 - 3 putty knives
4 - 1 harmer
5 - 6 files
1 - 1 wire brush
3 - 4 wrenches
8 - 8 screwdrivers
2 - 1 vice grips
1 - 1 channel lock pliers
2 - 1 electricians pliers
1 - 1 needle nose pliers
1 - 1 \-lire cutter
1 - 1 pliers
1 - 1 square
2 - 1 carpenters square

Tools Continued
$4 - 1hand saw

2 - 1 hand saber saw
2 - 1 hack saw

20 - 7 "c" clamps
Assorted screws, nuts and 001 ts

$125

Janitor Supplies
$12 - 4 24" push brooms

3 - 1 rrop
5 - 1 rrop bucket

10 - 2 dust brooms
2 - 2 dust pans
2 - 2 rattail crooms

_-=:;,;;1 - 1 squeege

~ ""x !l.l @J ~.'. ~}~j:elf Q~~~it,~~~tlj t~~ ~~~.;; ;>.f~. ii;!, ~~ M i~;l!,ji ~'i! ~'4 !;;",f.
\'lJP: jvs
4-1-80 00987



• I -'.':j ...:-• CLERK'S FILE COpy
RESO LUTI 0 N No. _~---=-------,-2.:...=5-=17-,--6----"O _ (RBO-1887 )

Adopted on ~-.mJ~--ilf--IiJI~J--

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That the City Manager is hereby authorized and empowered

to execute, for and on behalf of The City of San Diego, a

Fifteen (15) year Lease Agreement with RICHARD GLEASON for

the operation and management of the Mission Bay Sailing Center,

located at Santa Clara Point, Mission Bay Park, for a rental of

10% of all gross income versus a guaranteed annual minimum of

$7,500, whichever is greater, under the terms and conditions

set forth in that Agreement on file in the office of the City
Clerk as Document No. RR-251760

APPROVED: JOHN W. WITT, City Attorney

HOV:ps:730
4/3/80
Or. Dept. Property
Job 15071

-;
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• •Passed and adopted by the Council of The City of San Diego

. on __ May 5">..,_l~9~8~O!...- , by the following vote:

YEAS: Cleator, Lowery, Williams, Schnaubelt, -Gotch, Stirling, Killea

NAYS: None

NOT PRESENT: Hitchell, Wilson

AUTHENTICATED BY:

PETE WILSON
Mayor of The City'ofSan Diego, California.

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California.

"(SEAL)
By ELLEN BOVARD , Deputy.

I HEREBY CERTIFY that the above and foregoing is a full,

true and correct copy of RESOLU~ION NO. £-251760
passed and adopted by the Council of The City of San Diego,

Cali fornia, on --MAY.-5-J980 ....-------------'--

CHARLES G.ABDELNOUR
City C~l-e~r~k~o·'f~T~h~e~Cityof San Diego, California.

(SEAL)
By

(Rev. 8/79)
lbc
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CITY OF SAN OIEGC'

IORIGINATO~I.

11. CERTIFICATE NIJM&€R: i

-1. ~I'o;::'h 10, 1980 j

I
I
I

REQUEST FOR COUNCIL ACTiON

4. SUBJlE.CT

I 2. FROM:

i
I,

PROPERTY DEPARTMENTCiTY ATT0RNEY

Lease Agreement - Mission Bay Sailing Center, Mission Bay Park
OJ RESOLUTION(S} o ORDINANCE(S} o AGR'::EMENT(S) o DEED(S)

Authorizing the City Manager to execute a
Mr. Richard Gleason for the operation and
Center.

'.. ",." 7" ) _. ~ . .
'. ". .

REPORT TO COUNCILCouncil District 6
::::::::::::=::::::===~---:::--,----=-:---=--=------_.- .

6. SUPPORTING INFORMATION: (INCLUDE ONLY INFORMATION !!.2.!..COVEFtEO ON FOM:"M1472.A. "DOCKET SUPPORTING INFORMATION:-.

COST TO CITY: None
ACTION REQUESTED BY:
DESCRIPTIVE LOCATION:
DOCUMENTS SUBMITTED:
TERM: 15 years
RENT: 10% of all gross income versus a guaranteed annual minimum of $7,500 whicheveris greater.
USE: Sailing Center in Mission Bay Park.
ENVIRONMENTAL ASSESSMENT: This activity is a Class I Project categorically exempt from

CEQA pursuant to City EIR Guidelines. Sec. VA (15101).
HANDLING: DO NOT RECORD. Deliver document(s) to Property Department, Attn: Bill Punch,

M. S. 503 for further handling.

Property Director
Mission Bay Sailing

Original and six (6)
Center, Mission Bay Park
copies of the proposed agreement.

I
I CHECK IFITEM ISTO BE 0I . LISTEO ON CON~ENT AGENDA

fj~~;OOt:~~:;:;C=~T'--{~~M-~5::AIL~A_'-lII._8_'_T_E-,:~E7!..P9>!..H!;.;_N_E_N_O_·_-'-L..9_'~_::_FE_~_::_~_~_~_'~o_~_'~_'><"_\_\_SA_'~_.PH_p~_D_R_TIN_GD_'__ --j

~ C::l"I'l.ETEFOR A':COUNTINGPUP.POSES, t t • ROUTING AND APPROVALSw::--~- 000" ""0 -=;;;..,-_e--+O._R_O.:..(~_~_E+~~~:~:~~~:~~~';.~II-_'~~G,.===:~~_--:--\J-~-~---------r----'-I
OF-PT. l.c FIJi";_C_T_'O_N_+__ , ~ I DEPARTM~NT

J-.~EJF:C.'· ~-;;'~OUNT ! .------ DIRECTOR rr::+-'~~~~~::::::'_-lc.--.::=:-.JY
~;;:-';CCO·.HI~ T --j---i-:C"'L-::E"'A-=RINGAU'T"H-:-
~c:,-RK.~.RDER~:-C,--=+__ .__ ~;I_ ------t X Park & Rec
~~~o . I X CtQORING AUTH,A.M_O_U_N_":" .L. .-'- -t- -t-__

'2. ESTIMATED COST:

cc: County Assessor
Docket

DEPUTY CITY
MANAGER

-;

X AUDITOR

REDI BOOK PAGE NO. 307&308
i CITy . I

./ 1_~~rToRN~ .

r---t,11 ORIGINATING l '7J'~ ,11-) h
J I DEPARTMENT I t ~ II~. . ,

XT~I:~AGER

Job #15071

'0

../ CITY CLERK

Cr;J-l47:l iH:':'"J. 3-131
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DATE ISSUED: REPORT NO. 80- 2.... \ 2.-

ATTENTION: Public Facilities & Recreation Committee, Agenda of
SUBJECT: Proposal Selection - Mission Bay Sailing Center

SUMf<lARY
Issue - Should the City Manager be authorized to execute a fifteen-year
lease agreement with Richard Gleason for the operation of the Mission BaySa iling Center?
Manager's Recommendation -Authorize execution of the agreement.
Other Recommendations - None.
Fisca1 Impact - A mi nimum of $7,500' per. year wi 11 be depos ited to the 100
Fund, Revenue Account 75770, Mission Bay Park Rentals.

BACKGROU~:D
The City of San Diego has conducted instructional sailing programs at the r~ission
Bay Sailing Center in Mission Bay Park for the past seven years. These programs
include beginning through intermediate sailing utilizing both classroom instruction
and actual small boat sailing practice. The program has been well received by
the citizens and vistors of San Diego and greatly enhances the recreational
opportunities in the City. However, the annual buelgetary expenditure necessary
to continue this program is approximately $60,000 •. Therefore, the Public Facilities
and Recreation Committee, in its meeting of July 12, 1979, directed that the
facil ity be operated by a qua 1ified 1essee who wou1 d incur all expenses and pay
a rental to the City. It is expected that the overall program will not only be
maintained but improved under this arrangement.
On October 10, 1979, the Property Department solicited proposals from the general
public for the operation and management of the Mission Bay Sailin9 Center.
Adveftisements were placed in the San Diego Union/Tribune, Los Angeles Times,
Wall Street Journal and Daily Transcript newspapers and the San Diego Log magazine.
One hundred and two packages were forwa rded to interes ted parties as a result of
the solicitation. By December 31, 1979, the fina1.date for submission, only
three proposals were received. These were submitted by Richard Gleason, Seynour
Wu1f and San Diego State University.

00992
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The proposal from San Diego State was not responsive to the requirements of
solicitation in that it offered no rent to the City and did not offer anything
for the current inventor.y of boats and equipment. 1I0wever, the pro[1osa1 was
included in the evaluation process since SDSU had formerly made application to
operate the Center and has demonstrated the ability to offer a comprehensivi
program of this type to the public at a reasonable cost.
On January 31, 1980, a nominating committee selected by Aquatics and Property
Department staff we re mailed copies of the proposals and rating sheets to be
comp 1eted and returned. 11embers of the commi ttee we re selected on the basis of
their knowledge, experience and involvement in sailing and business. They were:
Malin.Burnham, President of John Burnham Company; Dan Fox, County District
Attorney; Jim Brown, President, of Si1berrad, Inc.; and Bill Rick, Rick Engineering.
By February 21,1980, all evaluations had been returned by the Committee members.
The proposals were evaluated on the basis of the following considerations: rent
offered, experience and qualifications, financial capability, service to the
public, improvements and offer on inventory.
The following general comments relate to the proposals in the order of thecommittee's preference: .
1. Richard Gleason

Richard Gleason is currently employed as a firefighter in the Lakeside
area. His previous employment included jobs such as a ~1ission Bay Harbor
Patrolman, Lifeguard and Lifeguard Instructor (various Jevels) on a continual
basis fr-om 1970 to 1979. 111'.Gleason has completed many aquatic and first
aid specialized courses such as: boating safety instructor, boating skills
and seamanship, small boat handling and safety, coastal celestial navigation,
ve~se1 inspection and safety, marine emergencies seminar, etc. His certificates
and licenses include: boating safety instructor, (State of California),
water safety instructor (UCSD), first aide instructor (Red Cross), cardiopulmonary
resuscitation instructor (Red Cross), scuba (NAUI certified), conoeing and
kayaking (Red Cross), and Class III marine operator's license. Nr , Gleasonvs
business experience includes purchasing, refurbishing and selling homes and
apartments and management of apartments and condominiums in San Diego andPark City, Utah.
Mr. Gleason has the financial capability and capital to effectively carry
out the proposed lease agreement ~/ith $46,000 cash available for this
business venture. His proposed schedule of classes, operating hours and
prices will effectively continue the program that the City has been offeringat the Sailing Center. .
This proposal offers to immediately improve the fence around the facility,
modify the storage yard and re-stain the exterior of the building and
fences at a total cost of $4,250. Future' improvements offered' include a
new launching ramp, a new concrete slab for the storage yard, new tiling in
the building and building modifications at a total estimated cost of $13,600.

-; -2-
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Mr. Gleason is offering the City $16,500 for its tnvcntoi-y of boats, equipment
and supplies. The consideration offered by Mr. Gleason is 10% of all gross
income, excepting income from certain City students and recreation groups,
with a guaranteed annual Ininimum of $7,500. This offer meets the RFP
minimum requirements of 10% of all gross income with a glJarantee of 57,500.
per )~ar. Mr. Gleason has requested a fifteen year lease term ..

2. Seymour Wulf
Seymour Wulf is currently a self-employed businessman who owns and operates
several successful businesses. He has a post graduate degree in Bllsiness
Management ~nd is credentialed as a Business Management Specialist hy the
California Department of Education. Mr. Wulf will be assisted in the
operation by Mark Snell who will be the co-manager. Mr. Snell is the
current owner of Bay Catamaran in Mission Bay Park. His duties have included
rigging boats, deliveries, sales, organizing regattas, lessons, etc. at Bay
Catamaran and Islandia Boat Dock since 1973. Mr. Snell has participated in
many championship catamaran races around the United States for several
~ars. He isa member of the San Diego Yacht Club, Pacific r~lIltihull
Association, and the San Diego Multihull Association.
Mr. Wulf has the financial capability and capital to effectively car,'y out
the proposed lease 'agreement with a net worth in the six figure category.
His proposed schedule of classes, operating hours and prices will effectively
continue the progfam that the City has been offering ~t the Center. A
possible exception may be the price of sailing lessons ($65-575) which is
substantially higher than that of Mr. Gleason (by 45%) and the former Cityofferings (by 64%).
This proposal offers to immediately improve the landscaping and refinish
the exteriors of the building at a total cost of $5,000. Future improvements
are anticipated but not offered at this time. Mr. Hulf is offering the
City $9,250 for its inventory of boats. The consideration offered by
Mr. Wulf is 10% of all gross income with a guaranteed annual, minimum of
$9,600. A fifteen year lease term is requested.

PROPOSAL
The consensus of City staff and nominating committee members was to rate Richard
Gleason's proposal first in every category except rent offered and financial
capability. Financial capability was extremely close since Mr. Wulf has a
higher net worth but ~lr. Gleason has $46,000 set aside for' the business.
Since the continued excellence of the instructional sailing program at this
facility is of the greatest importance to the City from several different aspects
it is recommended to award the lease to Mr. Richard Gleason. While Mr. Wulf's
minimum rental offer was higher than Mr. Gleason's it was felt that this did not
offset ~lr.Gl eason's greater strength in the other areas. In fact some staff

-;
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. and commi t tee- members fe1t that since both proposers offered the City 10% of all

gl"OSS income, the actual rental amount would probably exceed the minimum offer
of either proposer each year thus mak ing the renta 1 offer of each propos a1equal.

The proposed agreement is for a period of fifteen years. The agreement requires
the 1essee to keep the facil ity open duri ng City-approved hours tc adcqua te1y
serve the public to the satisfaction of the City Manager. It also requires the
lessee to maintain an adequate number of personnel to serve the facility. The
agreement further provides that the lessee maintain during the entire lease
term, a Performance Bond equal to three years minimum rent or $22,500 with a
bonding company acceptable to the City. All prices for merchandise and services
offered by the lessee shall be subject to prior written approval of the CityManager.
ALTERN/HIVES
i. Award the lease to Seymour Wulf.
2. Reject the offer and resolicit proposals.

Respectfully submitted,

John P. Fowl er
Deputy City Manager

FOWLER/Spotts/WJP

-4-
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NOMINATING COMMITTEE POINT RESULTS
(Total of 4 Members)

.

WULF GLEASON STATE

ent Offered 39 32 01-15 Each )

.

Experience & Qua Iifica t ions 18 27 301-10 Each

F inanc ia I Capab iiity 25 21 351-10 Each

Service to the Pub! ic 35 40 381-15 Each

_provements Offered 16 30 O.1-10 Each

Inventory Offer 32 0 "211-10 Each

Grand Totals 154 182 103
..



THE CIT~>F •
SAN DIEGO
CITY ADMINISTRATION BUILDING. 202 C STREET. SAN DIEGO, CALIF. 92101

OFFICE OF THE

CITY MANAGER
236-6363

November 9, 1984
File: Leases - Gleason

CERTIF IED MAIL
P 336 901 201

Richard Gleason
1010 Santa Clara Place
San Diego, CA 92109

Re: Minimum Annual Rent Adjustment - Mission Bay Sports Center _Document RR-251760

In accordance with Article III, Section E. MINIMUM RENT, as amended by
letter dated February 19, 1981, your minimum annual rent is subject to
periodic adjustments. Therefore, effective January 1, 1984thru
December 31, 1986, your new minimum annual rent shall be $22,890 (seeenclosed calculations). .

If you have any questions, please call Cheryl Ferraro, Property Agent,at 236-7073.

Very truly yours,

.~~
hn P. Fowler

Deputy City .Manager
JLS:CAF:sn(I)D9
Enc los ure
cc: County Assessor

City Clerk
City Auditor - Roy Quon
Fin. Mgmt. - Jan Beaton
Park & Rec. - Jack Krasovich
Lease Billing Supervisor

-;

DOCUMENT NO. 76906~
FILED NOV 161984
OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

01005
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Richa rd Gleason

Minimum Annual Rent Calculations

Year Rent
1981 $15,275.76
1982 24,406.60
1983 36,984.82

1/1/81 - 3/31/82
Audit Deficiency* 3,272.55
4/1/82 - 3/31/83 5,897.99

TOTAL RENT $85,837.72
Average Annual Rent

($85,837.72 ; 3) $28,612.57
New Minimum Annual Rent
Rounded to the Nearest Dollar
(80% of $28,612.57) $22.890

*Audit deficiency for 22-month period 6/1/80 - 3/1/82 was
$4,799.77. Since 1980 is not used in this calculation,
these seven months were excluded.

CAF:sn(1)D9
11/9/84

01006



DOCUMENT NO._7_6_9_15_1 _

FILED April 1, 1985
OFFICE OF THE CITY CLERK

SAN DIEGO, CALIFORNIA

(LEAS - RICHARD GLEASON-MISSION BAY SAILING CENTER)•
NON-COUNCIL ACTION

Five-Year Percentage Rent Adjustment - Mission
Bay Sports Center, effective 1/1/85 through
12/31/90 - no change in rates.

cc: Property, MS-503, Ferraro
(All copies)•
4/1/85

00
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• •THE CITY OF

SAN DIEGO.
CITY ADMINISTRATION BUILDING. 202 C STREET. SAN DIEGO. CALIF. 92101

OFFICE OF THE

CITY MANAGER
236-6363

CERTIFIED MAIL
P21 8369374-

t~arch 25, 1985
File: Leases - Gleason

vvlUMENT NO..__ 7-_6_9....!._S'-1_
Richard Gleason
Mission Bay Sports Center
1010 Santa Clara Place'
San Diego, CA 92109

FILED :\P-RJt~J9.8.5 _
OFFICE OF THE CITY ClEI:lK
SAN DIEGO.CAlIfO~NIA

Oear Mr. Gleason:
Re: Five-Year Percentage Rent Adjustment - Mission Bay Sports Center,

Document RR-251760
In .accordance with Section 111.B.l., Percentage Rent Adjustment, as amended by
letter dated February 19, 1981, your percentage rent is subject to adjustment
every five years.
After reviewing the rental rates in effect for comparable businesses in the
Southern California area, it has been determined that there will be no per-
centage rent change on your lease agreement.
Therefore, effective January 1, 1985 through December 31, 1990, your per-
centage rent will remain at 2 percent of boat sales and related accessories,
25 percent of vending machines commissions, and 10 percent of al' other
operations.
If you have any questions, pleas~ call Gloria Cien, Property Agent. at
236-6728.

JLS:GJC:jw(1)C1

Very truly yours,

'~~

U~~..:'FowlerDeputy City Manager

cc: County Assessor
Ci ty Clerk
City 'Auditor - Roy Quon
Financial Management - Debbie Loqan
Park & Recreation - Jack Krasovich
Lease Billing Supervisor

Agreed and Accepted:

----6-~:...-.:~_...L- ' 1985

01DOR



DOCUMENT. NO.....z""61,;1,9.29.. 5l.---'_
FILED, January 6, 1~86

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

(LEAS - RICHARD GLEASON-MISSION BAY SAILING CENTER)

• NON-COUNCIL ACTION

S-year water rate adjustment increase of ZO% effective
January I, 1986 and an electric submeter reimbursement
effective April 1986.

cc: Property, MS-S03, Ferraro
(All copies)

• 1-6-86 ~

.'
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THEC4tOF ~

SAN DIEGO
CITY ADMINISTRATION BUILDING· 202 C STREET· SAN DIEGO, CALIF. 92101-

OFFICE OF THE

CITY MANAGER
236-6363 December 31, 1985

File: Leases - Gleason

CERTIFIED MAIL
P 484 636 214

Richard Gleason
1010 Santa Clara Place
San Diego, .CA 92109
Dear Mr. Gleason:
Re: Mission Bay Sports Center - Document RR-251760
In accordance with Article IVB.15 of the subject agreement, the water rate
which you pay the City is subject to adjustments every five years.' Since
June 1980, this rate has increased 70 percent. Therefore, effective
January 1, 1986, the water charge due the City is increased from $50 to $85
per month. Beginning in February and monthly thereafter, you will receive
a monthly bill for this charge.
In conjunction with this matter, an electric submeter was installed so that
the City could reimburse you for its electrical usage. Beginning in April,
1986, -and quarterly thereafter, the City wi 11 reimburse you for its share
of your electrical bill. Any questions regarding this reimbursement should
be directed to Sandy Anderson of the City's Park & Recreation Department at
236-6411.
If you have any questions, please call Cheryl Ferraro at 236-7073.

Very truly yours,

'-./?~~
~~~.P. Fowler .Deputy City Manager

JLS:CAF:sn(43-2)
769295DOCUMENT NO. _

j -'~: ~.in G 1'J2c6FILED ',".
OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

-;

O:t01J)



•• •THE CITY OF

SAN DIEGO
CITY ADMINISTRATION BUILDING. 202 C STREET. SAN DIEGO. CALIF. 92101

OFFICE OF THE

CITY MANAGER
236·6363

January 23, 1986
File: Job 218830

Richard Gleason
,1010 Santa Clara Place

San Diego, CA 92109
Re: Audit of Richard Gleason, d.b.a. Mission Bay Sports Center
Your letter of January 13, states your objection'to the late payment charge
of $677 based upon your having paid according to the invoice due dates,
rather than your lease which states that rent is payable monthly in arrears
pr10r to the last day of the following calendar month.
In our system, the lease terms prevail over any other items, including
invoices; i.e., the document prevails. We do, however, understand the fact
that your payments were made according to the invoice due dates and for
that reason we are willing to waive the $677 late payment charge. Please
then only pay Invoice A19182 for $2,331 and toss Invoice L19183.
Also, since our computer system cannot accommodate your due dates and
payment on the last day of the month is acceptable to the City, we are
willing to change your due date. Henceforth, your rent is due monthly in
arrears on or before the last day of the month following the month in which
the revenue was received. Please signify your agreement by dating, signing
and returning a copy of this letter in the enclosed envelope.
If you have any questions, please call Cheryl Ferraro, Property Agent, at
236-7073.

d?::'~
Deputy City Manager

,"

cc: City Auditor, Roy Quon
Financial Management, Debbie Logan
Lease Billing Supervisor

1~,J:_~nLNTNO; ?~~3!7_
rEli '1: -a8'"nL.D !J _,c !v Ii)

"- --------_ .._------------------~
OffiCE Of THE CITY CLERK
SAt:! !?IEGO.CALlfO~

JLS:CAF:baa(3)43

THE ABOVE IS ACKNOWLEDGED AND ACCEPTED THIS ~ DAY OF ~~;tI , 1986.

~

... ~
" -/.,~~8 ~A

Richard D. Gleason
01<11.1
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SAN DIEGO
PROPER TYDEPA RTMENT, MAIL STATION 5I·A
SECURITY PACIFIC PLAZA, 1200 THIRD AVENUE, SUITE 1700
SAN DIEGO, CALIFORNIA 92101 TELEPHONE: (619)236-6020

File: Leases - Gleason
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CERTIFIED MAIL
NO. P 191 415 165

June 10, 1987

Richard Gleason
1010 Santa Clara Place
San Diego, 'CA 92109
Re: l~inimum Annua 1 Rent Adjustment - i~ission Bay Sports Center -

Document RR-251760
In accordance with Article III, Section E., MINIMUM RENT, as amended by
letter dated February 19, 1981, your minimum annual rent is subject to
periodic adjustments. Therefore, effective January 1, 1987 through
December 31, 1989, your new minimum rent shall be $34,222 (see enclosed
calculations).
If'you have any questions, please call Larry Lamb, Property Agent, at

'236-5398.

Very truly yours,
~ ~,.L_ f\ ~--............_ x\ ......:..\ _. \~",.;J3," __

'{ "-'---===:;<':"'--> ....'·~"\''''..c)''''_~u~_

Maureen A. Stapleton
Deputy City.Manager

JLS:LDL:baa(l)43
Enclosure
cc: County Assessor

City Clerk =-
City Auditor
Jan Beaton, Financial Management·
Terri Carrol, Park & Rec. Dept.'
Lease Billing Supervisor

".

uOCUMENT NO. 7695~2:~,
FILEDSEP.19- ~
OFFICE OF THE CITY "CLERK
SAN DIEGO, CALIFORNIA
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LOL:baa(l)43
6-9-87 -;

•
MISSION BAY SPORTS CENTER

Minimum Annual Rent Calculations

Period
1984- 1985
1985 - 1986
1986 - 1987

Average Arlnual Rent
($128,336 .,.3)

New Minimum Rent
(80% of $42,778)

Rent

Total Rent

$40,921
$44,159
$43,256

$128,336

$42,778

$34,222

Ul.s:=-
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• RESOL UTI 0 N No. _-.:...11_- 2_5_1_76_0 _ (RBO-1887 )

Ado pted 0n ---Hfj"H---v>----1J;i1li;J'.,,~-

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That the City Manager is hereby authorized and empowered

to execute, for and on behalf of The City of San Diego, a

Fifteen (15) year Lease Agreement with RICHARD GLEASON for

the operation and management of the Mission Bay Sailing Center,

located at Santa Clara Point, Mission Bay Park, for a rental of

10% of all gross income versus a guaranteed annual minimum of

$7,500, whichever is greater, under the terms and conditions

set forth in that Agreement ori fil~ in the office of the City
Clerk as Document No. RiR-251760

APPROVED: JOHN W. WITT, City Attorney

HOV:ps:730
4/3/80
Or.Dept. Property
Job 15071

--

>'2.85-8 (REV. '2.-76)
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SAN DIEGO"
CITY ADMINISTRATION BUILDING· 202 C STREET· S.4.NDIEGO. CALIF. 92101

OFFICE OF THE

CITY MANAGER
236-6363

January 23, 1986
File: Job 218830

Richard Gleason
1010 Santa Clara Place
San Diego, CA 92109
Re: Audit of Richard Gleason, d.b.a. Mission Bay Sports Center
Your letter of January 13, states your objection to the late payment charge
of $677 based upon your having paid according to the invoice due dates,
rather than your lease which states that rent is payable monthly in arrears
prior to the last day of the following calendar month. .
In our system, the lease terms prevail over any other items, including
invoices; i.e., the document prevails. We do, however, understand the fact
that your payments were made according to the invoice due dates and for
that reason we are willing to waive the $677 late payment charge. Please
then only pay Invoice A19182 for $2,331 and toss Invoice·LI9183.
Also, since our computer system cannot accommodate your due dates and
payment on the last day of the month is acceptable to the City, we are
willing to change your due date. Henceforth, your rent is due monthly in
arrears on or before the last day of the month following the month in which
the revenue was received. Please signify your agreement by dating, signing
and returning a copy of this letter in the enclosed envelope ..
If you have any questions, please call Cheryl Ferraro, Property Agent, at
236-7073.

d?::'~
Deputy City ~anager

7f.93j.7JLS:CAF:baa(3)43
cc: City Auditor, Roy Quon

Financial Management, Debbie
Lease Billing Supervisor

coCUMENT NO~__ ..............=__
fFl'·j , FY'-'

F ILE:D ~~_~~__~_~~'~.~:__~ _
OffiCE: Of THe: (ITY CLERK
SAN DIEGO, CALIfORNIA

IS ACKNOWLEDGED AND ACCEPTED THIS ~ DAY OF ~~;tI , 1986.
....../ ./~/

~//~d61A.Richard D. Gleason

Logan

THE ABOVE
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