December 6, 1999

Nancy Bovce

City of San Diego

Rcal Estate Assets Department
1200 Third Ave Suite 1700
San Diego. CA 92101-4199

Re: Authorization to perform all obligations of Lessee under the Lease dated October 30, 1995, between
The Citv of San Dicgo, and Richard and Debra Gleason.

Dear Nancy Boyce,

Pleasc be advised that Jason Boone is authorized by Richard and Debra Gleason, and Mission Bay
Sportcenter, a corporation to carry out the obligations of the Lessee regarding all obligations under the
Icasc. This obligation shall expire on November 1, 2005, or sooner, provided Lessee notifies Lessor in
writing of it’s intention to terminate this authority as of a date certain. Upon termination of this
authorization. it shall become null and void and of no further force and effect, and all obligations to
perform all clauscs under the subject lease, shall revert to Lessee as of the date certain.

Sincerely,

i

|cl|afd Gleason Debra Gleason
Mission Bay Sportcenter Mission Bay Sportcenter

L— 1010 Santa Clara Place, San Diego, CA 92109-619-488-1004 —/
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CITY OF SAN DIEGO
PERCENTAGE LEASE

THIS LEASE AGREEMENT is executed between the CITY OF SAN DIEGO, a municipal

corporation, hereinafter called "CITY," and RICHARD L. GLEASON and DEBRA L.

GLEASON, hereinafter called "LESSEE."

SECTION 1: USES

1.1

1.2

Premises. CITY hereby leases to LESSEE and LESSEE leases from CITY
all of that certain real property situated in the City of San Diego, County
of San Diego, State of California, described in Exhibit "A" attached
hereto and by this reference made part of this agreement. Said real
property is hereinafter called the "premises" or "leased premises."

Uses. It is expressly agreed that the premises are leased to LESSEE
solely and exclusively for the purposes of operation and maintenance of
a public water sports center and dock facilities providing instruction in
beginning through intermediate sailing, water activities, water. sports,
scuba instruction and charters, and rental, service, and sales of
recreational boats and aquatic equipment; food and nonalcoholic
beverage sales to the general public, in accordance with the General
Development Plan referenced in Section 6.12 hereof; and for such other
related or incidental purposes as may be first approved in writing by the
City Manager and for no other purpose whatsoever.

The use of the premises for any unauthorized purpose shall constitute a
substantial default and subject this lease to termination at the sole option
of the CITY.

LESSEE covenants and agrees to use the premises throughout the term
hereof for the above-specified purposes and to diligently conduct the
business thereon to produce the most gross income that can be
reasonably expected. Failure to continuously use the premises for said
purposes, or the use thereof for purposes not expressly authorized
herein, shall be grounds for termination by CITY.

CITY also hereby grants to LESSEE a nonexclusive license to use that
portion of the public beach northerly of the leased premises, as shown
on the attached Exhibit "A", for storage of small boats used in LESSEE’S
instructional programs. The boat storage shall not unreasonably block
or interfere with public access to the beach. This license may be
revoked at any time by the City Manager, without cause, upon sixty (60)
days prior written notice to LESSEE.
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1.3

1.4

1.5

Related Council Actions. By the granting of this lease, neither CITY nor
the Council of CITY is obligating itself to any other governmental agent,
board, commission, or agency with regard to any other discretionary
action relating to development or operation of the premises.
Discretionary action includes but is not limited to rezonings, variances,
environmental clearances, or any other governmental agency approvals -
which may be required for the development and operation of the leased
premises.

Quiet Possession. LESSEE, paying the rent and performing the
covenants and agreements herein, shall at all times during the term
peaceably and quietly have, hold, and enjoy the premises. If CITY for
any reason cannot deliver possession of the premises to LESSEE at the
commencement of the term, or if during the lease term LESSEE is
temporarily dispossessed through action or claim. of a title superior to
CITY’S, then and in either of such events, this lease shall not be voidable
nor shall CITY be liable to LESSEE for any loss or damage resulting
therefrom, but there shall be determined and stated in writing by the City
Manager of CITY a proportionate reduction of the minimum or flat rate
rent for the period or periods during which LESSEE is prevented from
having the quiet possession of all or a portion of the premises.

Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all
subsurface natural gas, oil, minerals, and water on or within the

premises.

b. CITY reserves the right to grant and use easements or to establish
and use rights-of-way over, under, along, and across the leased
premises for utilities, thoroughfares, or access as it deems advisable
for the public good.

c. CITY has the right to enter the premises for the purpose of making
repairs to or developing municipal resources and services.

However, CITY shall not unreasonably or substantially interfere with
LESSEE’S use of the premises and will reimburse LESSEE for physical
damages, if any, to the permanent improvements located on the leased
premises resulting from CITY exercising the rights reserved in this
section. Such reimbursement may include a reduction in the rent
proportionate to the amount of physical damage as determined by CITY.
CITY will pay the costs of maintenance and repair of all CITY installations
made pursuant to these reserved rights.
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1.7

SECTION 2:

2.1

2.2

‘@ @

Competent Management. Throughout the term of this lease
agreement, LESSEE shall provide competent management of the leased
premises to the satisfaction of the City Manager. For the purposes of
this paragraph, "competent management” shall mean demonstrated
ability in the management and operation of a public sailing center and
dock facilities and related activities in a fiscally responsible manner.

Parking. All parking spaces in and around the leased premises shall be
open to the general public at all times.

TERM

Commencement. The term of this agreement shall be ten (10) years
commencing on the first day of the calendar month following execution
by the City Manager. "Lease year™ as used in this lease shall mean the
12-month period commencing on the first day of the calendar month
following the execution of this lease by the City Manager.

Holdover. Any holding over by LESSEE after expiration or termination
shall not be considered as a renewal or extension of this lease. The
occupancy of the premises after the expiration or termination of this
agreement constitutes a month-to-month tenancy, and all other terms
and conditions of this agreement shall continue in full force and effect;

- provided, however, CITY shall have the right to apply a reasonable

2.3

increase in rent to bring the rent to fair market value and to terminate the
holdover tenancy at will.

Surrender_of Premises. At termination of this lease for any reason,
LESSEE shall execute, acknowledge, and deliver to CITY, within five (5)
days after written CITY demand, a valid and recordable quitclaim deed
covering all of the premises. The premises shall be delivered free and
clear of all liens and encumbrances and in a decent, safe, and sanitary
condition.

If LESSEE fails or refuses to deliver the required deed, CITY may prepare
and record a notice reciting LESSEE'S failure to execute this [ease
provision, and the notice will be conclusive evidence of the termination
of this lease and all LESSEE’S rights to the premises.
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SECTION 3: RENT

3.1

3.2

Time and Place of Payment. All rents required herein must be made

payable to the City Treasurer and mailed to the Office of the City
Treasurer, City of San Diego, P.O. Box 2289, San Diego, California,
92112-4165, or delivered to the Office of the City Treasurer, City
Operations Building, 1222 First Avenue, Third Floor, San Diego,
California.

The place of payment may be changed at any time by CITY upon thirty
(30) days’ written notice to LESSEE. Mailed rental payments shall be
deemed paid upon the date such payment is postmarked: by the postal
authorities. If postmarks are illegible, the payment shall be deemed paid
upon actual receipt by the City Treasurer. LESSEE assumes all risk of
loss and responsibility for late payment charges if payments are made by
mail.

Rent.

Minitnum Rent. The annual minimum rent established for the first
three (3) years following the effective date of this lease is Forty-one
Thousand Six Hundred Doliars ($41,‘6§)0).

Q

If the annual minimum rent is greater than the annual percentage
rent on lease year basis, then the annual minimum rent minus any
percentagé rent paid is required to be paid within thirty (30) days of
the anniversary of that lease year.

It is the intent of this provision that LESSEE shall pay the annual
minimum rent as a guarantee against the percentage rent
requirement and that the greater of the two requirements, minimum
or percentage, whichever occurs throughout the term shall prevail
on an annual basis.

b. Minimum Rent Adjustment. Effective at the beginning of the first
day of the fourth lease year of this lease and at three (3)-year
intervals thereafter during the term, the annual minimum rent shall
be eighty percent (80%) of the annual average of actual rents paid
or accrued during the three (3) years preceding the adjustment date.
It is recognized that such adjustments shall be calculated by CITY
upon completion of payments due for the preceding rental period in
order to determine the amount of the adjustment to be effective on
the dates stated herein. Until such calculations are completed,
LESSEE shall continue paying minimum rents at the prior rate. Any
additional rents determined by the adjustment to be due for the year
previously paid at the prior rate shall be paid to CITY within thirty
(30) days following written notice or within thirty (30) days

-4



following the anniversary of that lease year, whichever is later. IN
NO EVENT SHALL ANY SUCH MINIMUM RENT ADJUSTMENT
RESULT IN A DECREASE IN THE MINIMUM RENT REQUIREMENT IN
EFFECT IMMEDIATELY PRIOR TO THE ADJUSTMENT DATE.

Percentage Rents. Percentage rents will be calculated on a calendar
month basis and will consist of the following percentages of the
gross income resulting from the use of the premises:

Percentages , Business Activities
" Eight Percent (8%) . Instruction and rentals of boats

and aquatic equipment (adults
over 18 years of age).

Two Percent (2%) Sales of new boats and related
accessories; service and repairs
of boats and aquati¢ equipment.

One Percent (1%) ;| . Sales of used boats.
Two Percent (2%) - Youth camps (organized group -

programs for youths 18 years of
age and under). \

Five Percent {5%) - Sales of food and nonalcoholic
beverages.
Twenty-five Percent (25%) Of commissions or any other

compensation paid to LESSEE or
sublessees for the right to install
or operate coin-operated
vending, game, or service
machines or devices on the
premises, including telephones,
or 10% of the gross income from
any such coin-operated machines
_or devices owned, rented, or
leased by LESSEE or sublessees
for use on the premises.

Ten Percent {10%) Of all other authorized activities

The City Manager, in his sole discretion, may approve another
percentage rate or flat rate of rent for each other incidental service
or operation supplementary to the permitted use(s) set forth under
Section 1.2, Uses, hereof as may be approved in writing by the City

-5-
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Manager prior to commencement of such other service(s) or
operation(s). Provided, however, any activity conducted on the
premises without prior approval by the City Manager shall be subject
to the requirements of Section 3.7, Unauthorized Use Charge,

hereof. ’

Percentage Rate Adjustment. At least six (6) months prior to the
end of the fifth year of the term of this agreement, the parties
hereto, by mutual consent or through appraisal as hereinafter set
forth, will adjust the percentage rates of LESSEE’S gross income to
be paid CITY effective upon the first day of the succeeding five-year
period. Said adjustment will be made to the degree necessary to
provide a fair rental to CITY as determined by the City Manager and
LESSEE, taking into consideration the criteria set forth in Section
3.02e. below. In the event that such adjustment is not made by
mutual consent prior to two (2) months before the end of said
five-year period, then the parties hereto will refer the matter to
appraisal under the terms hereinafter set forth.

Percentage Rate Appraisal. In the event the parties do not agree
upon the amount of adjustment to said percentage rates as provided
for in the previous section, then the adjustment shall be determined
by a qualified professional independent real estate appraiser selected
by mutual consent of the parties to this agreement from the list of
appraisers approved by CITY. CITY and LESSEE agree to equally
share the cost of the mutually selected appraiser. In the event the
parties do not reach agreement as to selection of a mutually
acceptable appraiser, then CITY and LESSEE shall each select a
qualified professional independent real estate appraiser who in turn
will select a third qualified professional independent real estate
appraiser, which third appraiser will be employed to set the
percentage rates to be applied to LESSEE’'S percentage rate
adjustment. In the event a mutually acceptable third appraiser is not
agreed upon between the two selected appraisers within ten (10}
days, then the third appraiser will be appointed by the presiding
judge of the Superior Court of the State of California, County of San
Diego, acting in his or her individual capacity, upon application by
either CITY or LESSEE with prior notice thereof to the other party.
In the event that theé Superior Court judge declines to make the
appointment, the (parties hereto agree that the third appraiser shall
be promptly deFermined in accordance with the rules of the
American Arbitration Association. Said third appraiser shall
complete the assignment within sixty (60) days of appointment.
Each party shall pay the cost of its own selected appraiser, and both
CITY and LESSEE agree to equally share the cost of the third
mutually selected or court-appointed appraiser. CITY and LESSEE

-6-



3.3

agree to accept and be bound by the percentage rates determined
by the appraiser selected or appointed to complete the assignment.

In establishing the percentage rates for the items under controversy,
the appraiser shall consider CITY’S property as a fee simple absolute
estate, and as vacant and available for a full lease term equal to the
initial full term of lease on the open market for the authorized
purposes of this lease-at the commencement-of the rental period
under review. The appraiser will be guided by prevailing market
percentage rates for similar operations primarily within the Southern
California area, if available. In the event the appraisal is not
completed in time to permit the percentage adjustment to be made
upon the applicable commencement of the five-year period, LESSEE
agrees to continue to pay rent in accordance with the then-existing
lease rates, and the adjustment, when determined, will be
retroactive to said effective date of rental adjustment as hereinabove
established. Any deficiency shall be paid by LESSEE to CITY within
sixty {60) days after determination of the new percentage rate(s).
IN NO EVENT, HOWEVER, SHALL ANY RENT ADJUSTMENT
RESULT IN ANY DECREASE IN ANY PERCENTAGE RENTAL RATE.
Notwithstanding the foregoing, the City Manager, in his sole
discretion, may determine that no market value adjustment is
necessary and waive the requirement for the appraisal process for
any specific adjustment period.

Payment Procedure. On or before the last day of the calendar month

following the calendar month in which the gross income subject to rents
was earned, LESSEE shall provide CITY with a correct statement
together with a payment of rent on all applicable gross receipts in a form
selected by CITY. The statement will be signed by LESSEE or its
authorized agent attesting to the accuracy thereof, which shall be legally
binding upon LESSEE. Each statement will indicate or include:

a.

Total gross receipts for the subject month, itemized as to business
categories for which separate percentage rents are established. A
gross receipts breakdown of each business conducted on the
premises must be included when a reported category shows gross
income to be from more than one business operation.

The percentage rental due CITY, computed and totaled.

The accumulated total of all rents previously paid for the current
lease year.

Payment in the amount of the total percentage rent due CITY

" computed as described in this section.

-7-



3.4

3.5

Any rents due CITY from sublease activities or operations will begin
with the earliest of the following dates {whether or not prior

approval was given by CITY as required by this lease and whether
or not a separate percentage rent was established by CITY):

(1) Sublease commencement date.
(2) Physical occupancy date.

(3) Earliest activity date (i.e., sale of goods, solicitation of business,
construction or alterations, etc.}.

Gross Income. "Gross income" or "gross receipts”, as used in this lease,
shall include all income resulting from occupancy of the leased premises
from whatever source derived whether received or to become due.
Provided, however, gross income shall not include federal, state, or
municipal taxes collected from the consumer (regardless of whether the
amount thereof is stated to the consumer as a separate charge) and paid
over periodically by LESSEE to a governmental agency accompanied by
a tax return or statement as required by law. Possessory interest taxes
or other property taxes shall not be deducted by LESSEE in computing
gross income. Gross income shall not include refunds for goods returned
for resale on the premises or refunds of deposits. The amount of such
taxes and refunds shall be clearly shown on the books and.records of
LESSEE. The percentage rent shall be calculated and paid by LESSEE on
the basis of said gross income whether the income is received by
LESSEE or by any sublessee, permittee or licensee, or their agents, and
all gross income received by any sublessee, permittee, licensee, or other
party as a result of occupancy of said premises or the operation thereof
shall be regarded as gross income of LESSEE for the purpose of
calculating the percentage rent hereunder required to be paid by LESSEE
to CITY, except as may be otherwise specified by or pursuant to this
lease.

Inspection of Records.

a. Records. LESSEE shall, at all times during the lease term, keep or
cause to be kept true and complete books, records, and accounts of
all financial transactions in the operation of all business activities
conducted upon and financial transactions resulting from the use of
the premises. The records shall be supported by source documents
such as sales slips, daily cash register tapes, purchase invoices, or
other documents as necessary to allow CITY to easily determine the
total gross income.

Any retail sales or charges will be recorded by means of cash
registers or other comparable devices which display to the customer

-8-



the amount of the transaction and automatically issue a receipt. The
registers will be equipped with devices that lock in sales totals and
other transaction numbers and sales details that are not resettable.
Totals registered shall be read and recorded at the beginning and end
of each business day.

In the event of admission charges or rentals, LESSEE shall issue
serially numbered tickets for each such admission or rental and shall
keep an adequate record of such tickets, as well as a record of
unissued tickets.

All retail sales and charges may be recorded by a system other than
cash registers or other comparable devices provided such system is
approved by CITY.

Financial Statements. Within sixty {60) days after the end of each
lease year as previously established herein, LESSEE will, at its
expense, submit to CITY a statement in which the total gross
receipts and the corresponding amounts of rents paid CITY for the
year are classified according to the categories of business
established for any percentage rental and for any other business
conducted on or from the premises. Said statement shall be signed
by LESSEE or its authorized agent attesting to the accuracy thereof,
which shall be legally binding upon LESSEE.

Right to Inspect. All LESSEE’'S books of account, records, and
supporting documentation, as described under Section 3.ba.
hereinabove, will be kept for at least five (b} years and made
available to CITY in one location within the City of San Diego. Said
books and records shall be maintained separate from all other
accounts not relating to the leased premises. The CITY, at its
discretion, shall have the right to inspect and audit the business of
LESSEE, its agents, sublessees, concessionaires, and licensees
operating on and in connection with the premises as necessary and
appropriate for CITY to determine the amounts of rent due CITY in
compliance with the requirements of this lease.

At CITY'S request, LESSEE shall promptly provide, at LESSEE’'S
expense, any necessary data to enable CITY to fully comply with all
requirements of the state or federal government for lease information
or reports concerning the premises. Such data will include, if
required, a detailed breakdown of LESSEE’S receipts and expenses.

Audit Cost. The full cost of CITY’S audit(s) will be borne by CITY

unless one or both of the following conditions exists, in which case
LESSEE hereby agrees to pay CITY’'S cost of audit(s):

-9-



3.6

(1} The audit(s) reveal an underpayment of-more than ten percent
(10%) or more than $10,000, whichever is less, between the
rent due as reported and paid by LESSEE pursuant to this lease
and rent due as determined by the audit(s}; or

(2) LESSEE has failed to maintain complete and true books, records,
accounts, and supporting source documents in strict accordance
with this section hereof.

LESSEE shall pay any deficiency determined by the audit(s) plus
interest on such amount as defined in Section 3,6, Delinquent Rent
and Audit Fees, hereof, within thirty (30} days of notice thereof by
CITY. CITY will credit any overpayment against incoming rents.
Any overpayment determined after the end of this lease will be
refunded by CITY within thirty (30) days of confirmation by the City
Manager of the audit(s} findings.

e. Default. LESSEE’S failure to keep complete and accurate records by
means of double-entry bookkeeping and make them available for
CITY inspection is, like all other failures to comply with covenants
of this lease, a breach of this lease and cause for termination.

Delinquent Rent and Audit Fees. If LESSEE fails to pay the rent when
due, LESSEE will pay, in addition to the unpaid rents, five percent (5%}
of the delinquent rent. If the rent is still unpaid at the end of fifteen (15)
days, LESSEE shall pay an additional five percent (5%) [being a total of
ten percent (10%]}], which is hereby mutually agreed by the parties
hereto to be appropriate to compensate CITY for loss resulting from
rental delinquency, including lost interest, opportunities, legal costs, and
the cost of servicing the delinquent account. Notwithstanding the
foregoing, in no event shall the charge for late payments of rent be less
than Twenty-five Dollars ($25).

In the event CITY audit(s), if applicable, discloses that the rent for the
audited period(s) has been underpaid in excess of ten percent (10%) of
the total required rent, then LESSEE shall pay CITY the cost of -the
audit(s) plus ten percent {10%) per year on the amount by which said
rent was underpaid, in addition to the unpaid rents as shown to be due
CITY, as compensation to CITY for administrative costs and loss of
interest as previously described herein. In the event CITY audit(s)
discloses that the unpaid rent is less than ten percent (10%) of the total
rent, and should LESSEE fail to pay said unpaid rent within thirty (30)
days after written notice from CITY, an additional fee of ten percent
{10%) of said unpaid amount shall be added to the unpaid amount to
compensate CITY for costs and losses due to such nonpayment. LESSEE
agrees to pay such amounts and further agrees that the specific late
charges represent a fair and reasonable estimate of the costs that CITY

-10-



-
s

3.7

SECTION 4:

4.1

4.2

will-incur from LESSEE’S late payment. Acceptance of late charges and
any portion of the late payment by CITY shall in no event constitute a
waiver of LESSEE default with respect to late payment, nor prevent CITY
from exercising any of the other rights and remedies granted in this
lease. '

Unauthorized Use Charge. LESSEE shall pay CITY fifteen percent {15%)
of the gross receipts for any service or use that is not permitted by this
lease. This payment is subject to the due date provided in this lease for
rental payments and the provision for delinquent rent. The existence of
the fifteen percent (15%) charge in this clause and the payment of this
charge or any part of it, does not constitute an authorization for a
particular service or use, and does not waive any CITY rights to
terminate a service or use or to default LESSEE for participating in or
allowing any unauthorized use of the leased premises..

ASSIGNMENT

Time is of Essence; Provisions Binding on Successors. Time is of the
essence of all of the terms, covenants, and conditions of this lease, and,
except as otherwise provided herein, all of the terms, covenants, and
conditions of this lease shall apply to, benefit, and bind the successors
and assigns of the respective parties, jointly.and individually.

Assignment and Subletting. LESSEE shall not assign this lease or any
interest therein and shall not sublet the premises or any part thereof, or
any right or privilege appurtenant thereto, or suffer any other person,
except employees, agents, and guests of LESSEE, to use or occupy the
premises or any part thereof, without the prior written consent of the
City Manager in each instance. A consent to assignment, subletting,
occupation, or use by any other person shall not be deemed to be a
consent to any subsequent assignment, subletting, occupation, or use by
another person. Any such assignment or subletting without such
consent shall be void and shall, at the option of CITY, terminate this
lease. This lease shall not, nor shall any interest therein, be assignable
as to the interest of LESSEE by operation of law, without the written
consent of the City Manager.

"Assignment"” for the purposes of this clause shall include any transfer
of any ownership interest in this lease by LESSEE or by any partners,
principals, or stockholders, as the case may be, from the original
LESSEE, its general partners, or principals.

Approval of any assignmént or sublease shall be conditioned upon the
assignee or sublessee agreeing in writing that it will assume the rights
and obligations thereby assigned or subleased and that it will keep and
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4.3

perform all -covenants, conditions, and provisions of this agreement
which are applicable to the rights acquired. The City Manager shall
require, as a condition to approval of any sublease of the majority portion
of the leasehold or any assignment, that the LESSEE pay additional
consideration to CITY, as set forth in Section 4.6, Additional
Consideration to CITY, hereof, commencing on the effective date of such
proposed sublease of the majority portion of the leasehold or assignment,
and may further require that this lease or the requested sublease
otherwise be revised to comply with standard CITY lease requirements
that are then current. Pursuant to City Charter Section 225, the City
Manager must review and approve every person or entity which will have
an interest in this lease as a sublessee or assignee. The City Manager’s
approval will not be unreasonably withheld, provided all such persons
and entities are of good character and reputation in the community.

Encumbrance. Subject to prior consent by CITY, which shall not be
unreasonably withheld, LESSEE may encumber this lease, its leasehold
estate, and its improvements thereon by deed of trust, mortgage, chattel
mortgage, or other security instrument to assure the payment of a
promissory note or notes of LESSEE, upon the express condition that the
proceeds of such loan or loans be devoted exclusively to the purpose of
developing the leased premises in accordance with Section 6.12,
Development Plan, hereof. However, a reasonable portion of the loan
proceeds may be disbursed for payment of incidental costs of
construction, including but not limited to the following: off-site
improvements for service of the premises; on-site improvements; escrow
charges; premiums for hazard insurance or other insurance or bonds
required by CITY; title insurance premiums; reasonable loan costs such
as discounts, interest, and commissions; and architectural, engineering,
and attorneys’ fees and other normal expenses incidental to such
construction.

Any subsequent encumbrances on the premises or on any permanent
improvements thereon must first have the approval in writing of the City
Manager. Such subsequent encumbrances shall also be for the exclusive
purpose of development of the premises. Provided, however, after the
premises are fully developed in accordance with said Development Plan
to the satisfaction of the City Manager, proceeds from refinancing or
from such subsequent encumbrances may be used to reduce LESSEE’S
equity so long as LESSEE pays additional consideration to CITY as set
forth in Section 4.6, Additional Consideration to CITY, hereof, and
further that LESSEE understands and specifically agrees that the City
Manager shall have the sole and absolute discretion to approve,
disapprove, or condition any such proposed subsequent encumbrance,
including but not limited to amending the lease to provide then-current
rents and provisions.
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4.4

‘In the-event.any such .approved deed of .trust or mortgage. or other

security-type instrument should at any time be in default and be
foreclosed or transferred in lieu of foreclosure, CITY will accept the
approved mortgagee or beneficiary thereof as its new tenant under this
lease with all the rights, privileges, and duties granted and imposed in
this lease.

Upon prior written approval by CITY, said mortgagee or beneficiary may
assign this lease to its nominee, if nominee is a reputable, qualified, and
financially responsible person or entity in the opinion of CITY. Any deed
of trust, mortgage, or other security instrument shall be subject to all of
the terms, covenants, and conditions of this lease and shall not be
deemed to amend or alter any of the terms, covenants, or conditions
hereof. Pursuant to City Charter Section 225, the City Manager must
review and approve every person or entity which will have a financial
interest in this lease. The City Manager’s approval will not be
unreasonably withheld, provided all such persons and entities are of good
character and reputation in the community.

Defaults and Remedies.

a. Default. In the event that:

(1) LESSEE shall default'in' the performance: of any covenant or
condition required by this lease to be performed by LESSEE and
shall fail to cure said default within thirty {30) days following
written notice thereof from CITY; or if any such default is not
curable within thirty (30) days, and LESSEE shall fail to
commence to cure the default{s) within said thirty-day period
and diligently pursue such cure to completion; or

(2) LESSEE shall votuntarily file or have involuntarily filed against it
any petition under any bankruptcy or insolvency act or law; or

(3) LESSEE shali be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the benefit of
creditors;

then CITY may, at its option, without further notice or demand upon
LESSEE or upon any person claiming rights through LESSEE,
immediately terminate this lease and all rights of LESSEE and of all
persons claiming rights through LESSEE to the premises or to
possession thereof; and CITY may enter and take possession of the
premises. Provided, however, in the event that any default
described in Section 4.4a.(1), hereinabove is not curable within
thirty {30) days after notice to LESSEE, CITY shall not terminate this
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lease pursuant to the default if LESSEE immediately.commences to
cure the default and diligently pursues such cure to completion.

In the event there is a deed of trust or mortgage on the leasehold
interest, CITY shall give the mortgagee or beneficiary written notice
of the default{s} complained of, and the same mortgagee or
beneficiary shall have thirty (30) days from such notice to cure the .
default(s) or, if any such default is not curable within thirty (30)
days, to commence to cure the default(s) and diligently pursue such
cure to completion. The thirty-day period may be extended during
such time as mortgagee or beneficiary pursues said cure with
reasonable diligence.

Remedies of Lender. Should the default{s) be noncurable by
LESSEE, then any lender holding a beneficial interest in the
leasehold, whose qualifications as an assignee have been approved
by CITY, shall have the absolute right to substitute itself to the
estate of LESSEE hereunder and to commence performance of this
lease. If such mortgagee or beneficiary shall give notice in writing
of its election to so substitute itself within the thirty-day period after
receiving written notice by CITY of the default, and the default, if
curable, is cured by such mortgagee or beneficiary, then this lease
shall not terminate pursuant to the defauft. In that event, CITY
expressly consents to the substitution and authorizes the mertgagee
or beneficiary to perform under this lease with all the rights,
privileges, and obligations of LESSEE, subject to cure of the default,
if possible, by mortgagee or beneficiary. LESSEE expressly agrees
to assign all its interest in and to its leasehold estate to mortgagee
or beneficiary in that event.

Abandonment by LESSEE: Even though LESSEE has breached the
lease and abandoned the property, this lease shall continue in effect
for so long as CITY does not terminate this lease, and CITY may
enforce all its rights and remedies hereunder, including but not
limited to the right to recover the rent as it becomes due, plus
damages.

Waiver. Any CITY waiver of a default is not a waiver of any other
default. Any waiver of a default must be in writing and be executed
by the City Manager in order to constitute a valid and binding
waiver. CITY delay or failure to exercise a remedy or right is not a
waiver of that or any other remedy or right under this lease. The
use of one remedy or right for any default does not waive the use of
another remedy or right for the same default or for another or later
default. CITY'S acceptance of any rents is not a waiver of any
default preceding the rent payment. CITY and LESSEE specifically
agree that the property constituting the premises is CITY-owned and
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4.5

held in trust for the benefit of the citizens of the City of San Diego
and that any failure by the City Manager or CITY staff to discover a
default or take prompt action to require the cure of any default shall
not result in an equitable estoppel, but CITY shall at all times, have
the legal right to require the cure of any default when and as such
defaults are discovered or when and as the City Council directs the
City Manager to take action or require the cure of any default after
such default is brought to the attention of the City Council by the
City Manager or by any concerned citizen.

Eminent Domain. |f all or part of the premises are taken through

condemnation proceedings or under threat of condemnation by any
public authority with the power of eminent domain, the interests of CITY
and LESSEE (or beneficiary or mortgagee) will be as follows:

a.

in the event the entire premises are taken, this lease shall terminate
on the date of the transfer of title or possession to the condemning
authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of CITY, the
remaining part of the premises is unsuitable for the lease operation,
this lease shall terminate on the date of the transfer of title or
possession to the condemning authority, whichever first occurs.

In the event of a partial taking; if, in the opinion of CITY, the
remaining part of the premises is suitable for continued lease
operation, this lease shall terminate in regard to the portion taken on
the date of the transfer of title or possession to the condemning
authority, whichever first occurs, but shall continue for the portion
not taken. The minimum rent shall be equitably reduced to reflect
the portion of the premises taken.

Award. All monies awarded in any such taking shall belong to CITY,
whether such taking results in diminution in value of the leasehold
or the fee or both; provided, however, LESSEE shall be entitled to
any award attributable to the taking of, or damages to LESSEE’S
then remaining leasehold interest in installations or improvements of
LESSEE. CITY shall have no liability to LESSEE for any award not
provided by the condemning authority.

Transfer. CITY has the right to transfer CITY’S interests in the
premises in lieu of condemnation to any authority entitled to exercise
the power of eminent domain. |f a transfer occurs, LESSEE shall
retain whatever interest it may have in the fair market value of any
improvements placed by it on the premises in accordance with this
lease.
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4.6

f.- No Inverse Condemnation. The exercise of any CITY right under this
lease shall not be interpreted as an exercise of the power of eminent
domain and shall not impose any liability upon CITY for inverse
condemnation. '

Additional Consideration to CITY. LESSEE acknowledges that CITY
expends considerable sums for maintenance of Mission Bay Park areas
adjacent to the leasehofld. LESSEE further acknowledges that the
expenditure of such funds enhances the value of the leasehold. LESSEE
and CITY agree that the exact amount of such enhancement is
impossible to ascertain. However, CITY desires to be reimbursed to a
reasonable extent in consideration for the continued maintenance of
adjacent park areas. Therefore, LESSEE and CITY agree that in the event
of an assignment or in the event of a refinancing creating an
encumbrance against the leasehold after the permanent improvements
have been constructed, pursuant to the Development Plan as described
in Section 6.12 hereof, LESSEE shall pay to CITY two percent (2%) of

-the gross amount paid for the leasehold in connection with an approved

assignment of the iease, or two percent (2%) of the amount of any
increased loan or encumbrance against the property over and above the
amount of the encumbrance needed to finance the improvements. The
amount upon which the two percent (2%} shall be based shall be the
total consideration resulting from the transaction including total cash

. payments and the market value of noncash consideration, including but

not limited to stocks, bonds, deferred payments, secured and unsecured
notes, and forbearances regarding claims and judgments. Prior to CITY'S
consent to any assignment or refinancing, LESSEE shall deliver to CITY
a written statement of all sums due and owing to CITY from LESSEE
pursuant to the provisions of this paragraph, together with an
acknowledgement from the proposed assignee or refinancing agency as
to the amount due CITY. The sum due CITY shall be payable in full to
CITY concurrent with the completion of the transaction, be it an
assignment or a refinancing. Any assignment or refinancing in violation
of the terms and conditions of this paragraph shall be void. The
provisions of this paragraph shall not apply to: ,

a. An assignment or transfer of a beneficial interest in the leasehold
resulting from devise, bequest, intestate succession, or by operation
of law for the benefit of the spouse or descendants (i) of LESSEE (if
an individual} or (ii} of LESSEE’S principal owner or chief executive
officer (if LESSEE is other than an individual);

b. Such other assignment for which the City Manager determines that
the legal and equitable ownership interests in the leasehold have
remained unchanged, such as a change in the legal or fictitious name
of the LESSEE without any other change in the equity in beneficial
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use of, or:legal title to, the-leasehold as- an ‘asset or the income
produced thereby.

SECTION 5: INSURANCE RISKS/SECURITY

5.1

5.2

Indemnity. LESSEE agrees to defend, indemnify, protect, and hold the
CITY, its agents, officers, and employees harmless from and against any
and all claims asserted or liability established for damages or injuries to
any person or property, including injury to LESSEE’S employees, invitees,
guests, agents, or officers, which arise out of or are in any manner
directly or indirectly connected with the development or operation of the
leasehold or the work and operations to be performed under this
agreement, and all expenses of investigating and defending against
same; provided, however, that LESSEE’S duty to indemnify and hold

harmless shall not include any claims or liability arising from the

established active negligence, sole negligence, or sole willful misconduct
of the CITY, its agents, officers, or employees.

Insurance.

a. LESSEE shall take out and maintain at all times during the term of
this lease the following insurance at its sole expense:

{1} Public liability and property damage insurance in the amount of
not less than One Million Dollars {$1,000,000) Combined Single
Limit Liability with an occurrence claims form. This policy shall
cover all injury or damage, including death, suffered by any
party or parties from acts or failures to act by CITY or LESSEE
or by authorized representatives of CITY or LESSEE on or in
connection with the use or operation of the premises.

(2) Fire, extended coverage, and vandalism insurance policy on all
insurable property on the premises in an amount to cover 100
percent of the replacement cost. Any proceeds from a loss shall
be payable jointly to CITY and LESSEE. The proceeds shall be
placed in a trust fund to be reinvested in rebuilding or repairing
the damaged property. If there is a mortgage or trust deed on
the leasehold in accordance with Section 4.3, Encumbrance,
hereof, the proceeds may be paid to the approved mortgagee or
beneficiary so long as adequate provision reasonably
satisfactory to CITY has been made in each case for the use of
all proceeds for repair and restoration of damaged or destroyed
improvements on the premises.

b. LESSEE'S responsibility to maintain said insurance also includes the
following:
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(1) Additional Insured. All insurance policies will name CITY as an

(2)

(3)

(4)

additional insured, protect CITY against any legal costs in
defending claims, and will not terminate without sixty (60) days’
prior written notice to CITY. All insurance companies must be
satisfactory to CITY and licensed to do business in California.
All policies will be in effect on or before the first day of the
lease, except "course of construction fire insurance” shall be in
force on commencement of all authorized construction on the
premises, and full applicable fire insurance coverage shall be
effective upon completion of each insurable improvement. A
copy of the insurance policy will remain on file with CITY during
the entire term of the lease. At least thirty (30) days prior to
the expiration of each policy, LESSEE shall furnish a
certificate(s) showing that a new or extended policy has been
obtained which meets the terms of this lease.

Mocdification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the term by giving
LESSEE sixty (60C) days’ prior written notice. CITY'S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the premises.
LESSEE also agrees to obtain any additional insurance required
by CITY for new improvements, in order to meet the
requirements of this lease.

Accident Reports. LESSEE shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the
premises. This report shall contain the names and addresses of
the parties involved, a statement of the circumstances, the date
and hour, the names and addresses of any witnesses, and other
pertinent information.

Failure to Comply. If LESSEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance. LESSEE
shall reimburse CITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30}
days of payment stating the amount paid, names of the
insurer(s}, and rate of interest. Said reimbursement and interest
shall be paid by LESSEE on the first {1st) day of the month
following the notice of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4), if
LESSEE fails or refuses to take out or maintain insurance as required
in this lease or fails to provide the proof of insurance, CITY has the
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5.3

SECTION 6:

6.1

6.2

right ‘to declare this .lease indefault -without further notice to
LESSEE, and CITY shall be entitled to exercise all legal remedies in
the event of such default.

Waste, Damage, or Destruction. LESSEE agrees to give notice to CITY
of any fire or other damage that may occur on the leased premises within
ten {10) days of such fire or damage. LESSEE agrees not to commit or
suffer to be committed any waste or injury or any public or private
nuisance, to keep the premises clean and clear of refuse and
obstructions, and to dispose of all garbage, trash, and rubbish in a
manner satisfactory to CITY. [f the leased premises shall be damaged by
any cause which puts the premises into. a condition which is not decent,
safe, healthy, and sanitary, LESSEE agrees to make or cause to be made
full repair of said damage and to restore the premises to the condition
which existed prior to said damage; or, at CITY'S option, LESSEE agrees
to clear and remove from the leased premises all debris resulting from -
said damage and rebuild the premises in accordance with plans and
specifications previously submitted to CITY and approved in writing in
order to replace in kind and scope the operation which existed prior to
such damage, using for either purpose the insurance proceeds as set
forth in Section 5.2, Insurance, hereof.

LESSEE agrees that: preliminary steps toward performing repairs,
restoration,  or replacement -of :the premises shall be commenced by
LESSEE within thirty {30} days, and the required repairs, restoration, or
replacement shall be completed within a reasonable time thereafter.
CITY may determine an equitable deduction in the minimum annual rent
requirement for such period or periods that said premises are
untenantable by reason of such damage.

IMPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. By signing this lease, LESSEE represents and
warrants that it has independently inspected the premises and made all
tests, investigations, and observations necessary to satisfy itself of the
condition of the premises. LESSEE agrees it is relying solely on such
independent inspection, tests, investigations, and observations in making
this lease. LESSEE further acknowledges that the premises are in the
condition called for by this lease, that CITY has performed all work with
respect to the premises, and that LESSEE does not hold CITY responsible
for any defects whether apparent or latent, in the premises, including the
presence of any hazardous wastes.

Entry and Inspection. CITY reserves and shall always have the right, but
not the obligation, to enter said premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its interests in the
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6.3

6.4

6.5

‘premises, or to inspect the operations conducted thereon. In the event

that such entry or inspection by CITY discloses that said premises are
not in a decent, safe, healthy, and sanitary condition, CITY shall have the

right, after ten (10) days’ written notice to LESSEE, to have any

necessary maintenance work done at the expense of LESSEE, and

LESSEE hereby agrees to pay promptly any and all costs incurred by

CITY in having such necessary maintenance work done, in order to keep

said premises in a decent, safe, healthy, and sanitary condition. Further,

if at any time CITY determines that said premises are not in a decent,

safe, healthy, and sanitary condition, CITY may at its sole option,

without additional notice, require LESSEE to file with CITY a faithful

performance bond to assure prompt correction of any condition which is

not decent, safe, healthy, and sanitary. Said bond shall be in an amount

adequate in the opinion of CITY to correct the said unsatisfactory

condition. LESSEE shall pay the cost of said bond. The rights reserved

in this section shall not create any obligations on CITY or increase
obligations elsewhere in this lease imposed on CITY.

Maintenance. LESSEE agrees to assume full responsibility and cost for
the operation and maintenance of the premises throughout the term.
LESSEE will make all repairs and replacements necessary to maintain and
preserve the premises in a decent, safe, healthy, and sanitary condition
satisfactory to CITY and in compliance with the Development Plan
described in Section 6.12, Development Plan, hereof and with all
applicable laws.

Improvements/Alterations. No improvements, structures, or installations
shall be constructed on the premises, and the premises may not be
altered by LESSEE without prior written approval by the City Manager.
Further, LESSEE agrees that major structural or architectural design
alterations to approved improvements, structures, or installations may
not be made on the premises without prior written approval by the City
Manager and that such approval shall not be unreasonably withheld.
This provision shall not relieve LESSEE of any obligation under this lease
to maintain the premises in a decent, safe, healthy, and sanitary
condition, including structural repair and restoration of damaged or worn
improvements. CITY shall not be obligated by this lease to make or
assume any expense for any improvements or alterations.

Utilities. LESSEE agrees to order, obtain, and pay for all utilities (except
water charges) and service and installation charges in connection with
the development and operation of the leased premises. All utilities will
be installed underground. Unless LESSEE submeters the leased
premises, LESSEE shall pay CITY, in addition to rent herein, the sum of
Three Hundred Dollars ($300) per month for all water used in connection
with the premises. Said rate shall be reviewed by CITY at the end of
each three {3)-year period of this lease and adjusted by CITY thereafter,
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6.6

6.7

6.8

based upon LESSEE’S actual water usage. LESSEE:specifically agrees

to pay the amount as reasonably determined by CITY. Payments shall
be subject to late fees as provided for in Section 3.6 hereof.

Construction Bond. Whenever there is any construction to be performed
on the premises, LESSEE shall deposit with CITY, prior to
commencement of said construction, a faithful performance bond in the
amount of 100 percent of the estimated construction cost of the work
to be performed. The bond may be in cash or may be a corporate surety
bond or other security satisfactory to CITY. The bond shall insure that
the construction commenced by LESSEE shall be completed in
accordance with the plans approved by CITY or, at the option of CITY,
that the uncompleted construction shall be removed and the premises
restored to a condition satisfactory to CITY. The bond or cash will be
held in trust by CITY for the purpose specified above or at CITY’S option
it may be placed in an escrow or other trust approved by CITY.

Liens. LESSEE shall at all times save CITY free and harmless and
indemnify CITY against all claims for labor or materials in connection
with operations, improvements, alterations, or repairs on or to the
premises and the costs of defending against such claims, including
reasonable attorney’s fees.

If improvements, alterations, or repairs are ‘made to the premises by
LESSEE or by any party other than CITY, and a lien or notice of lien is
filed, LESSEE shall within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY
sufficient to pay in full all claims of all persons seeking relief under

the lien.

Taxes. LESSEE agrees to pay, before delinquency, all taxes,
assessments, and fees assessed or levied upon LESSEE or the premises,
including the land, any buildings, structures, machines, equipment,
appliances, or other improvements or property of any nature whatsoever
erected, installed, or maintained by LESSEE or levied by reason of the
business or other LESSEE activities related to the leased premises,
including any licenses or permits. LESSEE recognizes and agrees that
this lease may create a possessory interest subject to property taxation,
and that LESSEE may be subject to the payment of taxes levied on such
interest, and that LESSEE shall pay all such possessory interest taxes.
LESSEE further agrees that payment for such taxes, fees and
assessments will not reduce any rent due CITY.
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6.10

) Y

. -Sians. LESSEE -agrees not to erect or-display any-banners, pennants,

flags, posters, signs, decorations, marquees, awnings, or similar devices
or advertising without the prior written consent of CITY. If any such
unauthorized item is found on the premises, LESSEE agrees to remove
the item at its expense within 24 hours notice thereof by CITY, or CITY
may thereupon remove the item at LESSEE’S cost.

Ownership of Improvements and Personal Property.

a. Any and all improvements, trade fixtures, structures, and
installations or additions to the premises now existing or constructed
on the premises by LESSEE shall at lease expiration or termination
be deemed to be part of the premises and shall become, at CITY’S
option, CITY'S property free of all liens and claims, except as
otherwise provided in this lease.

b. If CITY elects not to assume ownership of all or any improvements,
trade fixtures, structures, and installations, CITY shall so notify
LESSEE thirty (30) days prior to termination or one hundred eighty
(180} days prior to expiration, and LESSEE shall remove all such
improvements, structures and installations as directed by CITY at
LESSEE’S sole cost on or before lease expiration or termination. If
LESSEE fails to. remove any improvements, structures, and
installations as directed, LESSEE .agrees to pay CITY the full cost of
any removal.

c. LESSEE-owned machines, appliances, equipment {other than trade
fixtures), and other items of personal property shall be removed by
LESSEE by the date of the expiration or termination of this lease.
Any said items which LESSEE fails to remove will be considered
abandoned and become CITY'S property free of all claims and liens,
or CITY may, at its option, remove said items at LESSEE’S expense.

d. If any removal of such personal property by LESSEE results in
damage to the remaining improvements on the premises, LESSEE
agrees to repair all such damage.

e. Any necessary removal by either CITY or LESSEE which takes place
beyond said expiration or termination hereof shall require LESSEE to
pay rent to CITY at the rate in effect immediately prior to said
expiration or termination.

f. Notwithstanding any of the foregoing, in the event LESSEE desires
to dispose of any of its personal property used in the operation of
said premises upon expiration or termination of this lease, then CITY
shall have the first right to acquire or purchase said personal
property.
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6.12

6.13

rI l

Unavoidable Delay. I[f the performance of:any.act-required of CITY or
LESSEE is directly prevented or delayed by reason of strikes, lockouts,
labor disputes, unusual governmental delays, acts of God, fire, floods,
epidemics, freight embargoes, or other causes beyond the reasonable
control of the party required to perform an act, said party .shall be
excused from performing that act for the period equal to the period of
the prevention or delay. Provided, however, this provision shall not
apply to obligations to pay rental as required pursuant to this lease. In
the event LESSEE or CITY claims the existence of such a delay, the party
claiming the delay shall notify the other party in writing of such fact
within ten (10) days after the beginning of any such claimed delay.

Development Plan. LESSEE agrees to develop the leased premises in
accordance with the General Development Plan approved by the City
Manager and filed in the Office of the City Cierk which plan is hereby
incorporated by this reference. The general contents and provisions of
the Development Plan are described in Section 9.2 hereof. The City
Manager or his designee shall have the authority to authorize changes to
the plan provided that the basic concept may not be modified without
City Council approval and a document evidencing any approved changes
shall be filed in the Office of the City Clerk. Failure by LESSEE to comply
with the General Development Plan shall constitute a major default and
subject this lease to termination by CITY. The City Manager, in his sole
discretion, may. approve .an extension to the date specified for completion
in the Development Plan of up to one (1) year without further City
Council approval.

Hazardous/Toxic Waste. . LESSEE will not allow the installation of
additional underground storage tanks or release of hazardous substances
in, on, under, or from the premises. For the purposes of this provision,
a release shall include but 'not be limited .to any spilling, leaking,
pumping, pouring, emitting, emptying, discharging, injecting, escaping,
leeching, dumping, or otherwise disposing of hazardous substances.
"Hazardous substances" shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and
any other substances incorporated into the State’s list of hazardous
substances. A copy of the presently effective EPA and the State lists is
on file in the Office of the City Clerk as Document 769704 and by this
reference is incorporated herein.

In the event of any release of a hazardous substance, LESSEE shall be
responsible for all costs of remediation and removal of such substances
in accordance with all applicable rules and regulations of governmental
authorities.

LESSEE agrees to assume the defense of, indemnify, and hold CITY
harmless from any and all claims, costs, and expenses related to
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environmental liabilities resulting from LESSEE’S. operations:on the
premises, including but not limited to costs of environmental
assessments, costs of remediation and removal, any necessary response
costs, damages for injury to natural resources or the public, and costs of
any health assessment or health effect studies.

If LESSEE knows or has reasonable cause to believe that any hazardous
substance has been released on or beneath the premises, LESSEE shall
give written notice to the City Manager within ten (10) days of receipt
of such knowledge or cause for belief. Provided, however, if LESSEE
knows or has reasonable cause to believe that such substance is an
imminent and substantial danger to public health and safety, LESSEE
shall notify the City Manager immediately-upon receipt of this knowledge
or belief and shall take all actions necessary to alleviate such danger.
LESSEE will notify the City Manager ‘immediately of any notice.of
violation received or initiation of environmental actions or private suits
relative to the premises. In addition, LESSEE and LESSEE’S sublessees
shall ‘not utilize or sell any hazardous substance on-the property without
the prior written consent of CITY.

At any time within the twelve {12) months before the expiration or earlier
termination of this lease, LESSEE, at CITY'S sole option, shall cause an
environmental assessment of the premises to be .completed by a
professional environmental consultant.-registered with the State of
California as a Professional Engineer, Certified Engineering Geologist, or
Registered Civil Engineer. Saitd environmental assessment shall be
obtained at the sole cost and expense of LESSEE and shall establish
what, if any, hazardous substances exist on, in, or under the premises,
and in what quantities. If any hazardous substances exist in quantities
greater than that allowed by CITY, county, state, -or federal laws,
statutes, ordinances, or regulations, then.said environmental assessment
shall include a discussion of these substances with recommendations for

- remediation and removal necessary to effect compliance with those laws

or statutes and estimates of the cost of such remediation or removal.
LESSEE shall cause the remediation and/or removal recommended in the
environmental assessment such that compliance with environmental law
is achieved and shall be solely responsible for all costs and expenses
incurred.

Coastal Commission Approval. LESSEE shall comply with the California
Coastal Act, at its sole cost, and apply to the San Diego Coast Regional
Commission or other such authorized state body for any necessary
coastal development permit authorizing the construction of improvements
in the Coastal Zone. [f such permit is required, LESSEE will proceed with
diligence to obtain it, but if unable to do so within twelve (12) months
after the effective date of this lease, this lease will terminate at either
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6.15

CITY’'S or LESSEE’'S option expressed by written: notice to the other
party.

Asbestos Disclosure. CITY discloses to LESSEE that portions of the
structural components of the premises may contain asbestos. LESSEE
acknowledges having received notice from CITY. of the presence of such
asbestos in:accordance with.Health :and Safety Code ‘Section..25915.
LESSEE shall disclose the existence of-asbestos on the leased premises,
as required by Health and Safety Code Section 25915. LESSEE agrees

* to indemnify and hold CITY harmless from any loss or claim which may

SECTION 7:

7.1

7.2

7.3

result from the existence of asbestos on the leased premises.

GENERAL PROVISIONS

Notices

a. Any notice required or permitted to.be given hereunder shall be in
writing and may be served personally or by United States mail,
postage prepaid, addressed to LESSEE at the leased premises or at
such other address designated in writing by LESSEE; and to CITY as
follows:

City Manager
- Attention: Real Estate Assets.Director
City: Administration Building
202 "C" Street, M.S. 9B
San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at such
appropriate address designated in writing by the respective party.

b. Any party.entitled or required to receive notice under this lease may
by like notice designate a different address to which notices shall be
sent. :

Compliance with Law. LESSEE shall at all times in the construction,
maintenance, occupancy, and operation of the premises comply with all
applicable laws, statutes, ordinances, and regulations of CITY, county,
state, and federal governments at LESSEE’S sole cost and expense. In
addition, LESSEE shall comply with any and all notices issued by the City
Manager or his authorized representative under the authority of any such
law, statute, ordinance, or regulation.

CITY Approval. The approval or consent of CITY, wherever required in
this lease, shall mean the written approval or consent of the City
Manager unless otherwise specified, without need for further resolution
by the City Council.
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7.4

7.5

Nondiscrimination. LESSEE agrees not to discriminate in any manner

against any person or persons on account of race, color, religion, gender,
sexual orientation, medical status, national origin, age, marital status, or
physical disability in LESSEE’S use of the premises, including but not
limited to the providing of goods, services, facilities, privileges,
advantages, and accommodations, and the obtaining and holding of
employment. :

Compliance with CITY'S Equal Opportunity Contracting Program.

a.

Equal Opportunity Contracting. .LESSEE shall submit to the Project
Manager statistical information as requested in the City of San Diego
Contract Activity Report indicating the amount of subcontracting
provided by firms during the period covered by the report. This
information should be accompanied by an invoice from each
subconsultant/subcontractor/ vendor/service provider listed in the
report.

Equal Employment Opportunity. ' LESSEE will comply with Title VII
of the Civil Rights Act of 1964, as amended; Executive Orders .
11246, 11375, and 12086; the California Fair Employment Practices
Act; and any other applicable federal and state laws and regulations
hereafter enacted. LESSEE will not discriminate against any
employee or- applicant for employment based on race, religion, color,
ancestry, -age, gender, sexual orientation, disability, medical
condition, or place of birth.

Upon request by the City of San Diego, LESSEE will submit a current
Work Force Report and, if required, an Equal Employment
Opportunity Plan which sets forth the actions that LESSEE will take
to achieve the CITY'S goals for -the employment of African
Americans, American Indians, Asians, Filipinos, Latinos, women, and
people with disabilities.

Further, LESSEE will cause the foregoing provisions to be inserted
in all subcontracts for any work covered by this lease agreement so
that such provisions will be binding upon each subcontractor. )

Local Business and Employment. LESSEE acknowledges that the
City of San Diego seeks to promote employment and business
opportunities for local residents and firms in all CITY contracts.
LESSEE will, to the extent legally possible, solicit applications for
employment, and bids and proposals for subcontracts, for work
associated with this lease agreement from local residents and firms
as opportunities occur. LESSEE agrees to hire qualified local
residents and firms whenever feasible.
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7.6

7.7

7.8

7.9

7.11

. LESSEE understands ‘that failure to comply :with ‘the above
requirements and/or submitting false information in response to
these requirements may result in termination of this lease agreement
and debarment from participating in CITY contracts for a period of
not less than one (1) year.

Partial Invalidity. If any term, covenant, condition, or provision of this
lease is found invalid, void, or. unenforceable by. a court of competent
jurisdiction, the remaining provisions will remain in full force and effect.

Legal Fees. In the event of .any litigation regarding this lease, the
prevailing party shall be entitled to an award of.reasonable legal costs,
including court and attorneys’ fees.

Number and Gender. Words of any gender used in-this -lease shall
include any other gender, and words-in the singular-number shall.include
the plural, when the tense requires.

Captions. The Lease Outline, section-headings, and captions for various
articles and paragraphs shall not be held to define, limit, augment, or
describe the scope, content, or intent of any or all parts of this lease.
The numbers. of the paragraphs and pages of this lease may not be
consecutive. Such lack of .consecutive numbers is intentional and .shall
have no effect on.the enforceability of this lease.

Entire Understanding. This lease contains the entire understanding of the
parties. LESSEE, by signing this agreement, agrees that there is no other
written or oral understanding between the parties with respect to the
leased premises. Each party has relied on its own examination of the
premises, advice from its -own .attorneys, and the warranties,
representations, and-covenants of:the lease itself.. Each of-the parties in
this lease agrees that no other party, agent, or attorney of any other

" party has made any promise, representation, or warranty whatsoever

which is not contained in this lease.

The failure or refusal of any party to read the lease or other documents,
inspect the premises, and obtain legal or other advice relevant to this
transaction constitutes a waiver of any objection, contention, or claim
that might have been based on these actions. No modification,
amendment, or alteration of this lease will be valid unless it is in writing
and signed by all parties.

CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or leases with consultants, vendors, or LESSEES
shall include a condition that the contract, agreement, or lease may, at
the sole option of CITY, be unilaterally and immediately terminated by
CITY if the contractor or LESSEE employs an individual who, within the
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7.12

~

twelve months immediately preceding such employment, did in his/her

. capacity as a CITY officer or employee participate in negotiations with

or otherwise have an influence on the recommendation made to the City
Council in connection with the selection of the contractor or LESSEE. It
is not the intent of this policy that these-provisions apply to members of
the City Council. :

Drug-free Workplace. LESSEE shall be required to abide by the omnibus .

drug legislation passed by Congress on November 18, 1988, by adopting
and enforcing a policy to maintain a drug-free workplace by doing all of
the following:

a. Publish a statement 'notifying employees that the unlawful

- manufacture, distribution, dispensation, possession, or use of

controlled substances are prohibited on the leasehold and specifying

the actions that will be taken against employees for violations of the
prohibition. '

b. Establishing a drug-free awareness program to inform employees
about all of the following:

(1) The dangers of drug abuse in the workplace.
(2) .The LESSEE’S policy of maintaining. a.drug-free workplace.

(3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees’ for drug
abuse violations.

c. LESSEE shall include in each sublease agreement language which
indicates the sublessee’s agreement to abide by the provisions of a
drug-free workplace. LESSEE and sublessees shall be individually
responsible for their own drug-free workplace programs.

Disabled Access Compliance. LESSEE agrees to comply with the

California Government Code, Sections 11135-11139.5; the Federal
Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (ADA); and any other applicable state and
federal laws and regulations hereafter enacted protecting the rights of
people with disabilities. LESSEE’S compliance shall include but not
necessarily be limited to the following:

a. LESSEE shall not discriminate against qualified persons with
disabilities in any aspects of employment, including recruitment,
hiring, promotions, conditions and privileges of employment,
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7.15

‘training, compensation; benefits, discipline, layoffs, and termination
of employment.

b. No qualified individual with a disability may be excluded on the basis
of disability from participation in, or be denied the benefits of,
services, programs, or activities of LESSEE.

c. LESSEE shall post a statement addressing the requirements of the
ADA in a prominent place at the work site.

d. Where required by law, LESSEE shall comply with CITY’S disabled
access requirements by bringing up to code and making accessible
any areas- of the premises which deny access to disabled persons.
All such improvements and alterations shall be at the sole cost of
LESSEE.

e. LESSEE shall include language in each sublease agreement which
‘indicates the sublessee’s agreement to abide by the foregoing
provisions. LESSEE and sublessees shall be-individually responsible
for their own ADA employment programs.

LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements
shall constitute a default under this lease.

Schedule of Prices. All prices of merchandise, equipment, and services
of LESSEE and its sublessees shall be comparable with prices of like
merchandise, equipment, and services offered in the San Diego area. All
prices charged by LESSEE and its sublessees shall be approved in writing
by City Manager; provided, however, that LESSEE and its sublessees
shall not be required to sell any merchandise at a loss.

Schedule of Operations. LESSEE shall be open for business a minimum
of 40 hours per week, including Saturday and Sunday, for a minimum of
10 months each calendar year. Hours, days, and months of operation
shall be arranged to the mutual satisfaction of the City Manager and
LESSEE. The City Manager shall have the right to require LESSEE to
temporarily limit and/or discontinue its operations during such times as
they may conflict with scheduled activities held in Mission Bay Park.
Provided, however, that if the schedule of events exceeds a period of
two business days, a proportionate deduction in minimum rent shall be
excluded from rents due the CITY.

Standard of Employees. LESSEE and its employees shall at all times
conduct themselves and the operations on the leased premises in a
creditable manner.
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- 71.17

7.18

7.20

~

Supersedure. It is mutually "agreed. that this lease; -upon execution,

supersedes and annuls that certain lease executed on the 5th day of
May, 1980, with Richard L. Gleason, Document RR-251760, which is
hereafter void and of no effect except as to any rentals and fees which
may have accrued or any rights and remedies accrued or granted to CITY
under such agreement.

Damaged Equipment. LESSEE shall salvage within 24 hours any
property, real or personal, of LESSEE'S declared by CITY to be a menace
to navigation or a nuisance within Mission Bay and to salvage or cause
to be salvaged any sunken vessel or property upon the leased premises,
irrespective of ownership. CITY may require that any boats not kept in
a clean and operable condition be removed from the leased premises.

Enforcement of Live-Aboard Regulation. LESSEE shall be responsible for
the enforcement, both within and in connection with the leased
premises, of the following live-aboard regulation:

No person shall remain overnight on board any watercraft or houseboat
in Mission Bay Park unless the watercraft or houseboat has a
self-contained toilet on board that does not discharge into the waters of
the Bay. No owner of any watercraft or houseboat shall allow it to be
occupied overnight in Mission Bay Park for ‘a period of more than ninety

*(90) days, whether successive or cumulative, during any one calendar

year. A watercraft or houseboat is presumed to be occupied overnight
when there are one or more persons on board after. midnight. The
lessees of Mission Bay Park lands are primarily responsible for the
enforcement of this subsection on the water abutting their leased
premises. )

The above Live-Aboard Regulation is presently set forth in the San Diego
Municipal Code Section 63.25.71 and is subject to amendment or
modification by the City Council. LESSEE also agrees to comply or
secure compliance with any such amendment or modification.

Trash and Refuse. LESSEE shall provide containers on or immediately
adjacent to the leased premises to receive trash and refuse generated
aboard vessels using LESSEE’'S docking or launching facilities. Refuse
containers shall be located so as to be conveniently used by occupants
of vessels using LESSEE’S facilities and shall be of sufficient size and
number to contain the refuse generated aboard all vessels using
LESSEE’S facilities. The containers shall be covered and emptied
regularly enough to prevent them from overflowing or creating
unhealthful, unsightly, or unsanitary conditions. The contents of the
containers shall be disposed of by LESSEE or others acting pursuant to
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- LESSEE’S direction at authorized -landfills :or other ‘garbage reception
areas as provided under law applicable at the time of collection.

7.21 Plastic Food Containers.

a. LESSEE shall not, after the effective date of this lease, provide to its
customers any prepared food in polystyrene foam food packaging,
nor shall LESSEE obtain or keep any polystyrene foam food
packaging of a type, design, and condition suited for providing
prepared food to its customers for consumption off the leased
premises.

b. LESSEE’S food packaging for prepared food to be consumed on the
premises or for takeout food shall be biodegradable, and LESSEE
shall provide upon demand evidence'in the form of paid invoices to
indicate the purchase of- biodegradable containers in amounts
sufficient to indicate compliance with this section. LESSEE’'S food
packaging for prepared food to be consumed off the premises shall
be biodegradable unless' LESSEE demonstrates to the satisfaction of
CITY that biodegradable food packaging materials are not available
for purchase in the quantities required by LESSEE. In the event that
biodegradable food packaging materials are not available for
purchase in the quantities required by LESSEE, LESSEE may limit its
use of such packaging to the amount actually available.

c. For purposes of this lease, the following definitions are applicable:

(1) "Prepared food" means foods or beverages which are prepared
on the leased premises by cooking, chopping, slicing, mixing,
freezing or squeezing, and which require no further preparation
‘to be consumed.

(2) "Food packaging" means all bags, sacks, wrapping, containers,
bowls, plates, trays, cartons, cups, straws and lids which are
not intended for reuse, on or in which any foods or beverages
are placed or packaged on the leased premises.

(3) "Takeout food" means prepared foods or beverages requiring no
further preparation to be consumed and which are purchased in
order to be consumed off the leased premises.

7.22 Boat Rentals. For purposes of this lease, "vessels" include ships of all
kinds, motorboats, sailboats, personal watercraft, and every structure
adapted to be navigated from place to place upon the water for
recreation or for the transportation of merchandise or persons. LESSEE
shall be permitted to rent vessels to the general public subject to prior
written approval from the City Manager as to the number and type of
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vessels available for rent. The City Manager may, upon written notice
to LESSEE and with reasonable cause, modify any approval previously
given. LESSEE shall carry commercial general liability insurance, the
amounts and coverages of which shall be based upon the City Manager’s
assessment of the risk associated with the rental operation.

All vessels for rent which are required by law to be registered with the
California Department of Motor Vehicles shall be currently registered as
rental vessels and carry proper registration numbers and stickers. All
vessels for rent shall be identified by LESSEE through the use of
distinctive markings or logos. Each rental vessel shall be equipped with
a waterproof map detailing all current regulations and activity zones for
Mission Bay, along with all safety equipment required by law. At any
time that LESSEE is renting a vessel or vessels, LESSEE shall have at
least one operational chase boat and staff to operate it available on the
waters of Mission Bay. No rental vessel may be stored on public
property outside the leasehold. LESSEE agrees that the City Manager or
his designees shall have the authority to immediately terminate any rental
activities which are not in conformance with the stipulations of this lease
or current boating regulations.

7.23 Local Coastal Program. Should a local coastal program (hereinafter the
"Local Coastal Program"} ever be adopted for the Mission Bay Park
segment of the CITY ‘Local Coastal Program, and should the Local
Coastal Program provide for the collection of a traffic'impact mitigation
fee from commercial lessees in Mission Bay Park in order to fund all or
a portion of the cost of a beach shuttle or other substantially similar
public access improvements. LESSEE agrees to contribute its fair and
equitable share, as calculated pursuant to the Local Coastal Program, to
such a traffic impact mitigation ‘program; .provided that the amount
payable by LESSEE shall be reasonable and shall not exceed the amount
LESSEE would have paid had the entire amount to be funded by traffic
impact mitigation fees been reasonably, equitably, and fairly apportioned
among all of the commercial lessees in Mission Bay Park. This section
shall not be altered or amended without the prior written approval of the
California Coastal Commission or an amendment to California Coastal
Permit No. 6-93-75/EL. :
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SECTION 8: SIGNATURES

8.1 Signature Page.

IN WITNESS WHEREOF, this lease agreement is executed by CITY, acting by and
through its City Manager, and by LESSEE, .acting by and through its lawfully

authorized officers.

THE CITY OF SAN DIEGO

Date 0CT 16 1935 By Kyo/v/ﬁ ééh\ﬂ

LESSEE: RICHARD L. GLEASON and
DEBRA L. GLEASON

Date /AR By ,@ /)/

Richard L. Gleason

o A 5 Ao

Debra L. Gleason

—
APPROVED as to form and legality this 27 dayof 0 JC 1990

JOHN W. WITT, City Attorney

S VZaWINNg

Deputy City Attorney N

PTC:rc-j 0:\wPO\CRAWFORD\LS.GLE)
03-01-95
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9.2

General Development Plan.

The General Development Plan consists of:

a.

b.

and is filed in the Office of the City. Clerk referenced in this lease.

Plot Plan

Development Schedule
Estimated Construction Costs
Financial Plan

Schemaﬁc Elevations
Landscape Plan

Others as applicable
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RECEivep
APR 03 1995
TEASSETS
MISSION BAY SPORTS CENTER
CONSTRUCTION SCHEDULE
IMPROVEMENT DESCRIPTION D.0.C.. EST. COST
Dock Replace galvanized 1994 $15,000
bracing & hardware,
piling bracketts, re-
place decking & paint
Showroom Electrical, windows, 1997 $50,000
siding, drywall, carpet
and paint 2,000 sq. ft.
area
Concrete
Patio New patio off classroom 1996 $10,000
Disabled
Access Improve ) 1997 $ 2,250
Concrete
Courtyard Enlarge courtvard and 1997 $ 7,000
even out concrete raised
by roots.
Landscaping General upgrade 1996 $ 5,000
Security Gate . For Dock 1996 $ 5,000
Paint Interior 1996 $ 1,500
New Carpet &
Flooring SDSC & Classroom 1997 $ 3,500
Paint Exterior 1998 3 7,000
Hoist New boom, re- 1998 $10,000
condition winch
motor
Re-roof shingle 2002 $25,000

$141,250
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Passed and adopted by the Coun01l of The Clty of San Diego on
0CT 16 1835 by the following vote: .

yeas: Mathis, Harvey, Kehoe, Warden, Stallings, McCarty, Vargas,
Mayor Golding. - Co '

NAYS:_ Nome.
NOT PRESENT: _sStevens.

AUTHENTICATED BY: s
' ’ ' S SUSAN GOLDING -
"Mayor of The City of San Dlego, Callfornla

_ CHARLES G. ABDELNOUR
city Clerk of The City. of San Diego, California

(Sealf L - ' :
. © pys. MWAVDELL L. PONTECORVO _ Deputy

I HEREBY- CERTIFY that the above and foreg01ng is a full, true and
correct copy.of ORDINANCE NOo. O- 18224 (New Serles_) of The

‘Ccity of-San Diego, California.

. T FURTHER CERTIFY that said ordlnance was not flnally passed '
until twelve calendar days had elapsed between the day of 1ts

1ntroduct10n and the day of its final passage, to wit, on
October 2, 1995 and on  October 16, 1995

-

I FURTHER CERTIFY that the reading of ‘said ordlnance 1n full was

dlspensed with by a vote of not less than a majorlty of the

members elected to the council, and that there was. available for

‘the consideration of each member of the Council and the public

prior to the day of its passage a wrltten or prlnted copy of said

ordinance.

CHARLES G. ABDELNOUR

city Clerk of The City of San Diego, California

(Seal ‘ | ' |
(Seal) . ) By: M'é[ ﬁ’% , Deputy
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18224

ORDINANCE NUMBER O- (NEW SERIES)
apopTED on __ OCT16 1935

AN ORDINANCE AUTHORIZING THE CITY MANAGER TO
EXECUTE A 10-YEAR LEASE AGREEMENT WITH
RICHARD L. GLEASOCN AND DEBRA L. GLEASON FOR
THE OPERATION OF MISSION BAY SAILING CENTER
IN MISSION BAY PARK

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. That the City Manager is hereby authorized to
execute, for and on behalf of The City of San Diego, a 10-year
lease agreement with RICHARD L. GLEASON and DEBRA L. GLEASON, for
the operation of Mission Bay Sailing Center located at 1010 Santa
Clara Place in Mission Bay Park, at an initial annual minimum
rent of $41,600 or various percentages of gréss income ranging
from 1 percent to 10 percent, under the terms and conditions set

forth in that lease agreement on file in the office of the City

Clerk as Document No. 00- 182?‘4 .

Section 2. This ordinance shall take effect and be in force

on the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

By

Harold O. Valderhaug
Chief Deputy City Attorney

HOV:ps
08/18/95

Or .Dept :REA
Job:220259
0-96-39
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PERCENTAGE LCASE

yed by Council Resolution .,....
Mo. él%?i’?ﬁyo dated ___ B0 1057

A,

THIS LEASE AGREEMENT is executed by and between THE CITY OF SAN DILGO, a

municipal corporation, hereinafter called "CITY" and RICHARD GLEASON,

hereinafter called “LESSEE".

I.

I,

DEMISED‘PREMISES. CITY hefeby Teases to LESSEE and LESSEC leases from

CITY all of that certain real property situated in the City of San
Diego, County .of San Diego, Statc of California, described and delineated

~on Exhibit “A" attached hereto and by this reference wade part of this

agrecment. Said real property is hereinafter called the "premises”.

A. PERMITTED USE. Said premises are leased to LESSEE only for the
purposes of the operation and maintenance of a public sailing
center and dock facilities providing instruction in beginning
through intermediate sailing, water activities, water sports; and
rental or sales of recreational boats and aquatic equipment, food
and- non-alcoholic beverage sales to the gencral public, and for
such other related or incidental purposes as may first be approved
in writing by the CITY and for no other purpose.

B. OBLIGATION TO DILIGENTLY USE. LESSEE covenants to use sa%d pre-
mises for the above-specified purposes and to ciligently conduct
the business thereon to produce a reasonable and substantial gross
income.

C. RELATED COUNCIL ACTIONS. By the granting of this lease, the City
Council of The City of San Diego is not obligating itself with
regard to any other discretionary action relating to development
or operation of said premises. Such discretionary action includes,
but is not limited to, rezoninys, variances, environsental clear-
ances or any other governmental agency approvals which are required.

TERM OF AGREEMENT.

A.  COMMENCEMENT AMD TERMINATION. The term of this agreement shall be
fifteen (15) years comrencing on the first day of the month
following execution by the City Manager.

B.  SURRENDER OF PREMISES. At the expiration or earlier termination
of this lecase, LESSEF shall execute, acknowledye and deliver to
CITY, within five days after written demand by CITY, a valid
and recordable quitclaim deed covering all of the leasehold
premises. The leasehold premises shall be delivered free and
clear of all liens and encumbrances.

- o 00960



‘111. CONSIDERATION.

A.

RENT.

Beginning on the first day of the term of this agreement, LESSCE shall
pay to CITY, monthly in arrears, and prior to the last day of the
calendar month follcwing that month in which the revenue subect to
rent was earned, a sum of money equal to:

TEN PERCENT (10%) of all gross income as herinafter defined from the
operations on the leased premises. '

Provided further, the City Manager and LESSEE may mutually agree in
writing to another percentage rate or flat rate of rent for cach
such other sale, service, or operation not specifically named
herein, prior to the commencement of each such other sale, service,
or operation as approved by the City Manager. '

Provided, however, in the event that the total amount of said
percentage rent paid to CITY by LESSEE in any one year ending upon
the day prior to the anniversary date of this agrecment is less than
the sum of SEVEN THOUSAMD FIVE HUNDRED DOLLARS ($7,500), hereinafter
referred to as "minimum rent, then LESSEE shall pay to CITY within
sixty days of said anniversary date, the difference between the
amount actually paid and the minimum rent.

00961



B.  RENT.

1. Percentage Rent Adjustment. At least four (4) months prior A
to the end of every fifth year of the term of this agreement — s
the parties hereto shall meet to attempt to agree on a ,-;chif
percentage rental rate for the ensuing five-year period. ‘/f// '
By mutual consent or through arbitration-as hereinafter set h
forth, the parties hereto will adjust the percentage rates
of LESSEE'S gross income to be paid CITY effective upon the
first day of the succeeding five-year period. Said adjustment .
will be made to the degree necessary to provide a fair
rental to CITY as determined by CITY. 1In the event that
such adjustment is not made by mutual consent prior to
sixty days before the end of each said five-year period,
then the parties hereto will refer the matter to arbitration

- under the terms hereinafter set forth.

2. Arbitration of Percentage Rent Adjustment. In the event
the parties do not agree upon the amount of adjustment to
said percentage rates as provided for in the previous
paragraph, then the adjustment shall be determined by a
qualified professional independent real estate appraiser
selected by mutual consent of the parties to this agreement
from the list of appraisers approved by the City Council of
CITY. In the event the parties do not reach agreement as
to selection of a mutually acceptable appraiser, then CITY
and LESSEE will each select a qualified professional
Jindependent real estate appraiser who in turn will select

00962
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~a third qualificd professional independent real estate
appralser who wi{ll be ecmployed to set the percentage
rates to be applied to LESSEE'S pross income for the
ensulng period until the next percentage rent adjustment.
In the event a nutually acceptable third appraiser is not
agrced upon betwecen the two selected appraisers within
ten days, then the two sclected appraisers will be
discharged and the process repeated until mutualicy is
achicved and an appraiser is selected to complete the
assignment. Each party shall pay the cost of its own
selected appraiser and both CITY and LESSEE aprec to
equally share the cost of the third mutually appointed
appraiser, CITY and LESSEE agree to accept and be bound
by the percentage rates determined by the appraiser
selected to complete the assignment.

In establishing the percentage rates for the items under
controversy, the appraiser shall consider the CITY'S
property as a fee simple absolute estate, as vacant and
available for a full lease term on the open market for
its highest and best use or, if this lease has a restricted
purpose, then for uses consistent with the authorized
purposes of this lease at the commencement of the rental
period under arbitration. The appraiser will be guided
by prevailing published market percentage rates for
similar operations primarily (if available)-within the
Southern California area. :

The date of value of the appraisal shall be on the date
of rental adjustment as hereinabove established. 1In the
event the appraisal is not completed in time to permit
" the percentage adjustment to the made upon the date
specified, LESSEE agrees to continue to pay rent in
accordance with the then existing lease rates and the
adjustment, when determined, will be retroactive to said
effective date of rental adjustment as hereinabove established.
Any deficicncy or overage shall be paid by LESSEE or
refunded as applicable by CITY within sixty days after
determination of the new percentage rate(s).

GROSS INCOME. Gross Income, as used in this iease, shall

include all income resulting from occupancy of thc leased
premises from whatever source derived whether received or to
become due. Provided, however, gross income shall not include
federal, state or municipal taxes collected from the consumer
(regardless of whether the amount thereof is stated to the
consumer as a separate charge) and paid over periodically by
LESSEE to a governmental agency accompanied by a tax return or
statement as required by law. The amount of such taxes shall
be shown on the books and records elsewherc herein required to
be maintained. The aforesaid percentage rent shall be calculated
and paid by LESSEE on the basis of said gross income whether
the incomeé is received by LESSEE or by any sublessee or their

S 00963



agents and all gross income received by any sublessce or other party as

a result of occupancy of said premises or the operation thercof shall be
regarded as gross income of LESSEE for the purpose of calculating the

~ percentage rent hereunder required to be paid by the LESSEL to CITY.

" FINANCIAL RECORDS MAINTENANCE

1. LESSEE shall keep true, accurate and ccmplete records in a manner
and form satisfactory to CITY from which CITY can at all reasonable
times determine the nature and amounts of inccme subject to rental
from the operation of the lcased premises. Such records shall show
all transactions relative to the conduct of the operation, and such
transactions shall be supported by documents of original entry such
as sales slips, cash register tapes, all sales or rentals of merchandise
. and services rendered shall be recorded by means of cash register
system which automatically issues a customer's receipt or certifies
the amount recorded on a sales slip. Said cash register shall have
a locked-in total which is constantly accumulating, which total
. cannot be reset, and at the option of the City, a constantly locked-
in accumulating printed tran-iction counter which cannot be reset,
and/or a printed detailed ¢'.it tape located within the register.
Complete beginning and ending cash register readings shall be made a
matter of daily record, purchase invoices and tickets issued, or
other means satisfactory to CITY. Together with each rental payment,
LESSEE shall render to CITY a detailed statement as to the source of
the receipts showing all gross income of the preceding calendar
month. together with the amount payable to CITY as hereinabove provided
and shall accompany same with & remittance of the amount s shown to
. be due CITY. After the end of each lease year, LESSEE shall cause
an audit of the business of LESSEE, its agents, sublessees, concessionaires
or licensees operating on sai¢ premises to be made by. a certified ‘
public accountant, and shall, within sixty days after the end of
each lease year, furnish a copy thereof to CITY without any cost or
“expense to CITY, In the event such audit discloses that the percentage
rental required for the preceding lease year exceeds the amount of
monthly percentage rental paid to CITY by LESSEE during said period,
LESSEE shall immediately pay to CITY the amount of such deficiency.
Also, in the event said audit discloses that the percentage rental
on the annual gross sales for the preceding lease year is less than
the amount of minimum annual rent required therefor, LESSEE shall”
also immediately pay to CITY the amount of such deficiency. In the
event that such audit discloses that the percentage rental required
for the preceding lease year is less than the amourts of monthly
percentage rents paid to CITY during said period, then upon confirmation
of said audit findings by CITY through mecans provided in Subparagraph
3 hereof, the amount of overpaywment shall ‘be credited against equal
amounts of monthly rents due CITY during the succeeding payments
until said overpayment is fully credited. Any such overpayment
occurring in the last lease year shall be refunded by CITY within
‘thirty days of confirmation by CITY of said audit findings.

<
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2. LESSEE shall also maintain accurate records of actual and

projected operating expenses and revenue, and such other
operating information as CITY from time to time dcems
necessary and LESSEE shall submit such information to
CITY upon request. '

3. Said records and accounts shall be maintained separate

from all other accounts not relating to the operation of
the leased premises and shall be .made available to CLITY
at one location within the limits of the City of San
Diego. CITY shall have, through its duly authorized
agents or representatives, the right to examine and audit
said records and accounts at any and all reasonable
times. In the event of discrepancies between the audit
furnished to CITY in the behalf of LESSEE and the CITY'S
audit, the latter shall prevail. Any additional sums due -
CITY as determined by CITY'S audit are due and payable
within thirty days of notification thercof by CITY.

4,  In the event that such 2:rdit discloses. that the rent for
the audited period has :"-an underpaid in excess of five
percent (5%) of the total required rent, then LESSEE
shall pay CITY ten percent (10%) of the amount by which
said rent was underpaid in addition to the unpaid rents.
so shown to be due CITY as compensation to CITY for
administrative cost and loss of interest.

MINIMUM RENT.

1, Amount and Pavment. For that period of this lease agrecement
beginning upon the aforesaid date that LESSEE is required

‘to pay CITY a percentage of gross income and through the

-~ last day of the third year of said term, if the total

amount of said percentage of gross income paid to CITY by .

LESSEE in any one year ending upon the day prior to the .

anniversary date of the commencement of this agreement

(leasc year) is less than the sum of _$7,500 herein

referred to as "minimum rent”, then LESSEE shall pay to CITY

within sixty days of said anniversary date a sum of money

equal to the difference between the amount actually paid

to CITY and the minimum rent. Provided, however, if the

anniversary date and the date upon which LESSEE is required-

to commence payment of a percentage of gross income do

not coincide, then said wminimum rent and percentage rents

‘for that year shall be prorated to the anniversary date,

vhich shall then become the computation date thereafter.




2. Minimum Rent Adjustment. Prior to the end of the third

year of this agrecment and prior to the end of ecach
. third year thereafter, the minimum rent for the cnsuing

three-year period shall be adjusted to ciphty percent
(80%Z) of the average annual rent paid CITY during the
three years preceding the rental review date. If the
application of this formula indicates a minimum rent
substantially in excess of that which would be a f{air
rental value based upon a reasonable capitalization of .
the fair market value of the leased premiscs, then the
City Manager shall have the discretion in the forthcoming
reriod to sct a minimum rent figure which represcents a
fair rental value. )

‘Fo DELINQUENT RENT. 1In the event LESSEE fails to pay the applicable
rents when due, then LESSEE shall pay CITY, in addition to the
delinquent tent, a sum of money equal to FIVE PERCENT (5%) of
sald delinquent rent; provided, however, in the event said
delinquent rent is still unpaid after fiftecn days of becoming
delinquent, then LESSEE shall pay CITY, instead of said Five

. Percent, a sum of money equal to TEN PERCENT (10%) of said
delinquent rent. It is the intent of this provision that CITY
shall be compensated by such additional sums for loss resulting
from rental delinquency including costs to CITY of servicing
the delinquent account. The City Manager, at his option, may
for good cause waive any such delinquency compensation required
herein, upon written application of LESSEE.

G. DEVELOPMENT AS ADDITIOHAL CONSIDERATION. LESSEE agrees that
as consideration. for granting this lease is LESSEE'S obligation
to develop the leased premises in accordance with the City '
approved Development Plan identified in Section IV, 8, DEVELOPMENT
of this agreement. .

Iv. COVENANTS AND CONDITIONS.

A. CITY COVENANTS.

-1. Quiet Possession. LESSEE, paying the said rent and
performing the covenants and agreements herein, shall and
may at all times during the said-term peaceably. and
quietly have, hold and enjoy the said premises for the
term hereof., If CITY for any reason whatsoever cannot
deliver possession of the said premises to LESSEE at the
conmencement of said term as hereinbefore- specified, or
if LESSEE is dispossessed through action of a title
superior to CITY'S then and in either of such events,
this lease shall not be void or voidable nor shall CITY
be liable to LESSEE for any loss or damage resulting
therefron, but there shall be determined and stated in
writing by the City Manager of CITY a proportionate
reduction of the rent covering the period or periods
during which LESSEE is prevented from having the quiet
possession of all or a portion of the demised premises.

T 00966 —



2.

3.

... thereon.

, -

Right Q__ siqn_and Sublet. When in tl’,:iﬂiOH of the
?ﬁ{%TTwnagur, and subject to the approval of the City
Council whenever required, if it is decwed consistent
with the best interests of the-CITY, LESSCE may assign

"this lease or any intcrest therecin and may sublecase any

portion thércof to an assignee or sublessee who has, 1in

the opinion of City Manager, the financial capability.

and overall competence to successfully operate the assigned
or sublcased premises. The consent of the City Manager
and/or City Council will not be unrcasonably withheld.

This lease and any interest herein shall not be assignable
by operation of law without the written consent of the

City Manager. Any or all of the following actions will

be considered trafficking in the leaschold which is not

a permitted activity under this contract and will be

. considercd as contrary to the CITY'S best interests:

a.  Assignment or sublcasing by LESSEE for a consideration
in excess of a rcasonable return on the actual value
of the LESSEE'S installed improvements and/or services
rendered.

b. Subleasing of the p .‘mary function of thé lease or
subleasing of a majsr portion of the leaschold.

If CITY has been notified in writing of the existence
of a trust deed or mortgage, secured by the leasehold,
CITY agrees to give the trustee or beneficiary notice
of any subliecase or assignment prior to CITY'S approval

'Apbrova1 of any assignment or sublease shall be condi-

tioned upon Assignee or Sublessee agreeing in writing

that they will assume the rights and obligations thereby
assigned or subleased and that they will kecp and perform
all covenants, conditions and provisions of this agreement
which are applicable to the rights acquired. '

Right to Encumber. CITY does hereby consent and agree

that LESSEE may encumber this lease, its leaschold estate
and its.'improvements thercon by deed of trust, mortgage,
chattel mortgage or other security type instrument to
assure the payment of a promissory note or notes of the
LESSEE.  CITY further agrees that in the event said deed
of trust or mortgage or other sccurity type instrument
should at any time be in default and be foreclosed or
transferred in licu of foreclosure, the CITY wiil accept
the mortgagee or beneficiary thercof, if reputable,
qualified and financially responsible, such as a State or
Federal regulated financial institution, as its new tenant
under this lease with all the rights, privileges and
duties granted and imposed in this lease contract. In

00367/
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B.

the event said rortrapee or bencricinry desires to assign
this lease to its nomince, if nonince is a reputadle,
qualifjcd and financially responsible person in the
opinion of CITY, CITY herecby agrees that upon the {fling
of an application for consent to such assignment, CITY
will give 1its consent thereto.

LESSEE COVENANTS

.a‘

5.

Affirmative Action. LESSEE agrees to take affirmative
action to improve cmployment opportunities of minorities

_and women. When zpplicable, LESSEE agrecs to abide by

the Affirmative Action Program for lessees as it now
exists or is hereafter amended. A copy of the program,
effective as of the date of this agreement, is on {ile in
the Office of the City Clerk as Document No. 746205 and
by this reference is incorporated herein. Minorities are

. presently defined as Mexican-American, Black, Filipino,

American Indian and Asian/Oriental. The goal of this
program shall be the attainment of the employment of’
minorities and women in all areas of eaployment in a

total percentage of cmployment approximately equal to the
total level of minority and women employment as established
by the City for its Affirmative Action Program each year.

Compliance with Law. LESSEE agrees, at its sole cost and

expense, to comply and secure compliance with all the

.. requirements now in force, or which may hereafter be in
" force, of all nunicipal, county, state and federal autho-

rities, pertaining to the said premises, or the operations
conducted thereon, and to faithfully observe and secure
compliance with, in-the use of the premises, all applicable
county and municipal ordinances and state and federal

. 8tatutes now in force -or which may hereafter be in force,

and to pay before delinquency all taxes, assessments, and
fees assessed or levied upon the LESSEE or the leased
premises including the land and any buildings, structures,
machines, appliances or other improvements of any nature

whatsoever, erected, installed or maintained by LESSEE or

by reason of the business or other activities of LESSEE

- upon or in connection with the leased premises. LESSEE

Trecognizes and understands that this leasc may create a
possessory interest subject to property taxation and that
the LESSEE may be subject to payment of property taxes
levied on such interest., LESSEE further agrees that such
tax payment shall not reduce any rent due the CITY hereunder
and that any such tax shall be paid by the LESSEE before
becoming delinquent. The judgment of any court. of competent
jurisdiction, or the admission of LESSEE or any sublessee

or permittee in any action or proceeding against them, or

- any of them, whether CITY be a party thereto or not, that

LESSEE, sublessee or permittee has violated any such
ordinance or statute in the use of the premises shall be
conclusive of that fact as between CITY and LESSEE.

-G
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6. Construction/Alterations. LESSEE aprces not to construct
or install any buildings or structurcs on said premises
or otherwisc improve or alter sald premises in any manner
except in accordance with plans and specifications previously
submitted to the City Manapger and approved by him in
writing. LESSEE shall not make any major structural or
architectural design alterations to approved buildings,
structures or improvements installed on said premises
except in accordance with plans and specifications previously
approved in writing by the City Manager. This provision
shall not limit or set aside any obligation of LESSEE
under this lease to maintain said premises in a decent,
safe, healthy and sanitary condition, including structural
repair and restoration of damaged or worn improvements.
CITY shall not be obligated by this lease to make any
improvements or alterations to said premises or to assume
any expense therefor,

7. Construction Bond. LESSEE agrees to file with CITY,
prior to commencement of any construction performed ‘upon
the premises a faithful performance bond in the amount of
100%Z of the construction costs of the work to ba performed.
Said bond may be in cash or may be a corporate surety
bond satisfactory to CITY or in a combination of both.
Said bond shall insure that the construction commenced by
LESSEE shall be completed in accordance with approved
plans, or at option of the CITY, that the uncomgleted
construction be removed and the premises restored to a
-condition satisfactory to CITY. The surety bond will be
filed with CITY and any cash used as a part of the bond
may be deposited with CITY to be held in trust for the
purpose specified above or may be placed in an escrow or
other trust approved by CITY. Upon application by LESSEE,
CITY may waive this requirement to file a bond. In the
event that LESSEE fails to file any such required bond, .
this lease may be terminated by CITY. )

8. Development. LESSEE agrees to dévelop the leased premises
in accordance with the General Development Plan approved
by the City Manager and filed inm the Office of the City
Clerk, To the extent applicable to the proposed develop-
ment, sald plan shows the design, materials of construction,
elevations and colors of all structures, the plot plan of
all structures and above-ground improvements, the uses of
‘all facilities, the schedule of development, the estimated
construction costs and financing plan and such other
factors as are necessary or desirable in the opinion of
the City Manager. The City Manager or his designee shall
have the authority to authorize changes to the plan
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10.

provided that the basic concept may not be modificd
without City Council approval and a document evidencing
any approved changes shall be filed i{n the Office of the
City Clerk. (NOTE: This paragraph may be omftted when
purpose stated in Section I, A, is for "any lawfully
authorized purpose™).

Indemnity. LESSEE agrees that CITY, its apents, officers

and cmployces, shall not be liable for any clalms, alleged

liabilitvies, penalties, fines or for any damage to the
goods, properties or effects of LESSEE, its sublessees or
representatives, agents, employees, guests, licensces,
invitees, patrons or clientele or of any other person
vhomsocver, nor for personal injuries to, or deaths of
any persons, whether alleged to have becen causcd by or
resulting from any acts or omission of LESSEE or its
sublessecs in or about the leased premises, or any act or
omission of any person or from any defect in any part

of the leased premises or from any other cause or reason
whatsoever. LESSEE agrees to indemnify and save free and
harmless CITY and its authorized apents, officers, and
enmployees against any of the foregoing alleped liabi-
lities and any costs and expenses incurred by CITY on

account of any claim or claims therefor.

Insurance Coverage. During the entire term of this

lease, LESSELE agrees to procure and maintain public
liability insurance which names CITY as an additional
insured with an insurance company satisfactery to CITY

.licensed to do business in California to protect againsf

loss from liability imposed by law for damages on account
of bodily injury, including death therefrom, suffered or
alleged to be suffered by any person or persons whomsoever,
resulting directly or indirectly from any act or activities
of CITY or LESSEE, its sublessees or any person acting

for CITY, or LESSEE or under its control or direction,

and also to protect against loss from liability imposed

by law for damages to any property of any person caused
directly or indirectly by or.from acts or activities of
CITY, or LESSEE, or its sublessees, or any person acting
for CITY or LESSEE, or under its control or direction.

Such PD and PL insurance shall also provide for and

protect CITY against incurring any legal cost ia defending
claims for alleged loss., Such public liability and
property damage insurance shall be maintained in full

force and cffect during the entire term of this lease irn

the amount of not less than OHE MILLIOH DOLLARS (51,000,000)

.COMBINED SINGLE LIMIT LIABILITY. LESSEE agrees to subait

a policy of said insurance to the CITY on or before the
effective date of this agreement indicating full coverage
of the contractual liability imposed by this agreement
and stipulating that the insurance company shall not

11—
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terminate, cancel or limit said policy in any manncr
without at least thirty days prior written notice thcrcof
to CITY. If the operation under this agrecment results

in an increased or decrecased risk in the opinion of the
City Manager, then LESSEE agrees that minimua limits
hereinabove designated shall be changed accordingly upon
request by the City Manager. LESSEE agrees that provisions
of this paragraph as to maintenance of insurance shall

not be construed as limiting in any way the extent

to which the LESSEE may be held responsible for the

payment of damages to persons or property resulting from
LESSEE'S activities, the activities of its sublessces or
the activities of any person or persons for which LESSEE is
otherwise responsible,

LESSEE also agrees to procure and maintain during the
entire term of this lease, a policy of fire, extended
coverage and vandalism insurance on all permancent property
of an insurable nature located upon the leased premises.
Said policy shall name the CITY as an additional insured
and shall be written by an insurance company satisfactory
to CITY licensed to transact business in the State of
California and shall be in an amount sufficient to cover
at least 100% of the replacement costs of said property.
LESSEE agreces to submit a certificate of said policy to
the CITY on or before the effective date of this lecase.
Said policy shall contain a condition that it is not to be
terminated or cancelled without at least thirty (30) days
written notice to CITY by the insurance company. LESSEE
-agrees to pay the premium for such insurance and shall
require that any insurance proceeds resulting from a loss
under said policy are payable jointly to CITY and LESSEE
and said proceeds shall constitute a trust fund to be

- reinvested in rebuilding or repairing the damaged property .
or said proceeds may bcdlsposed of as specified in Section
IV, 16, Vaste, Damage or Destruction, hereof; provided,
.however that within the period during which there is in
exiqtence a mortgage or deed of trust upon the leasehold,
then and for that period all policies of fire insurance,
extended coverage and vandalisam shall be made payable
jointly to the mortgagee or beneficiary, the named insured,
and CITY, and shall be disposed of jointly by the parties
for the following purposes:

a. - As a trust fund to be retained by said mortgagee or
: beneficiary and applied in reduction of the debt
*  secured by such mortgage or deed of trust with the

excess remaining after full payment of said debt to
be paid over to LESSEE and CITY to pay Iur recon-=
struction, repair, or replacement of the damaged or
destroyed improvements in progress payments as the
work is performed. The balance of said proceeds
shall be paid to LESSEE. .

T 00971
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Erovidcd, further, however, nothing herein shall
prevent LESSEE, at {its option and with the approval
of sald wmortgagee or beneficiary, from filing a
faithful performance bond in favor of said nortgagee
or bencficlary and CITY in an amount equivalent to
sald insurance proceeds In lieu of surrendering said
insurance proceeds to sald mortgagece or bencficiary;
and CITY.

b. In the event that this lease is terminated by mutual
agreement and said improvements are not rcconstructed,
repalired or replaced, the i{nsurance proceeds shall
be jointly retained by CITY and said mortgagee or
beneficiary to the extent necessary to first discharge
the debt secured by said mortgage or deed of trust and
then to restore the premises in a neat and clean
condition. Said mortgagee or beneficiary shall hold
the balance of said proceeds for CITY and LESSEE as
thelr interests may appear.

LESSEE agrees to increase the limits of 1liability when,

~in the opinion of CITY, the value of the improvements
" covered is increased, subject to the availability of such

insurance at the increased limits. LESSEE agrees, at 1its
sole expense, to comply and secure compliance with all
insurance requirecments necessary for the maintenance of
reasonable fire and public liability insurance covering

said premises, buildings and appurtenances.

Labor and Materialmen's Bond. LESSEE agrees to save CITY

free and harmless, indemnify it against all clains for

labor and materials in connection with improvements,

repairs or alterations to the leased premises, and the

cost of defending against such claims, including reasonable
attorney's fees. In the event that -improvements, repairs

or alterations are constructed on the leased premises by

other than the CITY, and a lien is filed, LESSEE agrees .
to file with CITY within five days a bond sufficient to

pay in full all claims of all persons seeking relief

under the lien.. The bond shall be acknowledged by

LESSEE as principal and by a corporation satisfactory to

CITY licensed by the Insurance Commissioner of the State _ .
of California to transact the business of a fidelity and

surety insurance company as surety. :

Legal Proceedings. LESSEE agrees that should it becoae

necessary for CITY to commence legal proceedings to
collect rent, recover possession, or enforce ary other
provision of this lease, the prevailing party will be
entitled to legal costs in connection therewith, including
reasonable attorney's fees ds determined by the court.

The parties agrae that the law of the State of California.
shall be used in interpreting this lease agreement and
will govern all disputes under this lease agrcement and
will determine all rights and obligations hereunder.

| -13-, L :
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15.

16.

Personal service either within or without the State of California
shall be sufficient to give personal jurisdiction to any court in

wnich an action is filed for litigation of rights under this lease
agrecment. _ : . -

Haintenance. LESSEE agrees to assume full responsibility for the

operation and maintenance of said premises throughout the term hercof
without expense to CITY unless otherwise specified herein, and to
perform all repairs and replacements necessary to maintain and preserve
said premises in a decent, safe, healthy and sanitary condition in a
manner satisfactory to CITY and in compliance with all apnlicable
laws. LESSEE agrees that CITY shall not be required to perforw any
maintenance, repairs or services or to assumne any expense not spec-
ifically assumed herein in connection with said premises and LESSEE
hereby wvaives ail rights to meke repairs or to cause any work to be
performed at the expense of CITY as provided for in Section 1941 and
1942 of the California Civil Code.

Nondiscrimination.  LESSEE agrees not to discriminate in any manner

against any person or persons on account of race, marital status, sex,
religious creed, color, ancestry, national origin, physical handicap

or medical condition in LESSEE'S use of the premises, including, but

not limited to, the providing of goods, services, facilities, privileges,
advantages and accommodations, and the obtaining and holdiny of
employment. ‘

Utility Costs. LESSEE agrecs to order, obtain and pay for all utilities

(except water charges) and service and installation charges in connection
therewith. A1l utilities installed by LESSEE shall be instalied
underground. LESSEE shall pay CITY in addition to rent herein, the

sum' of $50 per mcnth for all water used in connection yviith the premises.
Said rate shall be reviewed by CITY at the end of each five (5) year
period of this agreement and adjusted by CITY thereafter, based on
LESSEE'S actual usage and LESSEE specifically agrees to pay the amount

as reasonably determined by CITY.

Waste, Damage or Destruction. LESSEE agrees to give notice to the

CITY of any fire or other damage that may occur on the leased premises
within ten days of such fire or damage. LESSEE agrees not to comait
or suffer to be committed any waste or injury or any public or private
nuisance, to keep the premises clean and clear of refuse and obstructions,
and to dispose of all garbage, trash and rubbish in a manner satisfactory .
to the CITY. If the leased premises shall be damaged by any cause

vhich puts the premises into a condition which is not decent, safe,
healthy and sanitary, LESSEE agrees to make or cause to be made full
repair of said damage and to restore the premises to the ccndition

which existed prior to said damage, or LESSEE agrees to clear and

remove from the leased premises all debris resulting from said damage

and rebuild the premises in accordance with plans and specifications
previously submitted to the CITY and approved in writing in order to
replace in kind and scope the operation which existed prior to such
damage. '

-14-
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LESSEE agrees that preliminary steps toward performing repairs,
restoration or replacement of the premises shall be commenced

by LESSEE within thirty days and the requived repairs, restoration
or replacement shall be completed within a reasonable time
therecafter.” CITY may determine an equitable deduction in the
minimum annual rent requirements for such period or periods

that said premises are untenantable by rcason of such damage.

c. RESTRICTIVE CONDIIIONS

17.

18.

19.

Adninistration and Notices. <Control and administration

of this lease is under the jurisdiction of the City
Manager of CITY as to CITY'S interest herein and any
comnunication relative to the terms or conditions or any
changes thereto or any notice or notices provided for by
this lecase or by law to be given or served upon CITY may
be given or served by registered letter deposited in the
United States malls postape prepaid, and addressed to the
City Manager, Attention Property Director, City Administration
Building, 202 "C" Street. San Diego, California 92101.
Any notice or notices provided for by this lease or by
law to be given or served upon LESSEE, Mortpgagee, Trustee

" or Beneficiary may be given or served by depositing in

the United States mails, postage prepaid, a letter addressed
to said LESSEE at the leased premises or at such other
address designated in writing by LESSEE, Mortgagee,

Trustee or Beneficiary or may be personally served upon

them or any person hereafter authorized by them to receive
such notice. Any notice or notices given or served as
provided herein shall be effectual and binding for all
purposes upon the principais of the parties so served

upon personal service or forty-eight hours after majiling

in the manner required herein..

City Apﬁfoval and Consent. The approval or consent of the

CITY, wherever required in this agreement, shall mean the
approval or consent of the City Manager unless otherwise
specified, without need for further resolution by the City
Council." '

Eninent Domain. In the event the leased premises or any

part thereof shall be taken for public purposes by
condemnation as a result of any action or proceeding in

.eminent domain, then the interests of CITY and LESSEE (or

Beneficiary or Mortgagee if there is a Trust Deed or
Mortgage then in effect), in the award and the effect of
the taking upon this lease agreecment shall be as follows:

a. In the event of such-taking of only a part of the leased
preomises, leaving the remainder of said premises in such
- location and in such form, shape and size as to be used
effectively and practicably in the opinion of CITY for
the conduct thereon of the operations permitted hereunder,

-
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.this lcasc shall terminate and end as to the portion of
the leased premises so taken as of the date title to such
portion vests in the condemning authovity, but shall
continue in full force and effect as to the portion of

the leased premises not so taken and from and after such
date the contract rent, or in the event there is a minimum

- rent specified herein, then the minimum rental required

by this lecase to be paid by LESSEE to CITY shall be
reduced in the proportion to which the value of the
leascd premises so taken bears to the total value of the
demised premises; provided, however, CITY shall have the
right, with the conscnt of LESSEE, to substitute like

“adjacent property and maintain the rent schedule without

diminution,

- In the event of the taking of only a part of the

leased premises, leaving the remainder of said

‘premises in such location, or in such form, shape or

reduced size as to render the same not effectively
and practicably usable, in the opinion of CITY, for
the conduct thereon of the operations permitted
hereunder, this lease and all right, title and
interest thercunder shall cease on the date title to
said premises or the portion thereof so taken vests
in the condemning authority.

In the event the entire leased premises are so
taken, this lease and all of the right, title and
interest thereunder shall cease on the date title to
said premises so taken vests 1in the condemning
authority.

In the event of any taking under Subparagraphs a, b,
or ¢, hereinabove, the only portion of any award of
compensation which shall be paid to LESSEE shall be
the fair market value of LESSEE'S interest in the
improvements placed upon that portion of the leased
premises which are taken by the.condemning agency.
It is the intention of this provision that LESSEE
shall not in any condemnation receive any bonus or
penalty by reason of LESSEE'S contractual rights in
connection with the property condemned.

-

Notwithstanding the foregoing provisions of this
section, CITY may, in its discretion and without
affecting the validity and existence of this lease,
transfer the CITY'S interests in said premises in

Jieu of condemnation to any authority entitled to
exercise the powar of eminent domain., In the event

of such transfer by CITY, LESSEE shall retain whatever
rights 1t may have to.recover from the said authority
the fair market value of LESSEE'S interest in the
improvements taken by the authority and which

LESSEE has placed upon the leased premises in accordance
with the provisions of this lease.

~16~ . '
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Entry and Tnspectfon. CITY rescrves and shall always

Tave the right Co enter said premises for the purpose of
viewing and ascertaining the conditicn of the same, or to
protect its interests in the premises or to inspect the
operations conducted thercon. In the ecvent that such

entry or inspection by CITY discloses that safd premises

are not 1in a decent, safe, healthy and sanitary condition,
CITY shall have the right, after ten days written notice

to LESSEE, to have any necessary naintenance work done

for and at the expense of LESSLE and LESSEL herehy agrees

to pay promptly any and all costs incurred by CITY in
having such necessary maintenance work done in order to
keep said premises in a decent, safe, healthy and sanitary
condition. Further, if at any timc¢ the CITY determines that
sald premises are not in a decent, safe, healthy and sanitary
condition, CITY may at its solec option, without additional
notice, require LESSEE to file with CITY a faithful perfor-
mance bond to assure prompt correction of any condition
which is not decent, safe,healthy and sanitary. Said bond
shall be in an amount adequate in the opinion of the CITY

to correct the said unsatisfactory condition. LESSEE shalil
pay the cost of said bond. The rights reserved in this
section shall not create any obligations on CITY or- increase
obligations elsewhere in this leased imposed on CITY.

Holding Over. The occupancy of the demised premises

after the expiration of the term of this agreement shall

be construed to be a tenancy from ronth to month, and all
other terms and conditions of this agreement shall continue
in full force and effect.

Merger. The voluntary or other surrender of this lease

by LESSEE, or a mutual cancellation thereof, shall not

work a merger and shall, at the option of CITY, terminate

all or any existing subleases or subtenancies or may, at .
the option of CITY, operate as an assignment to it of any

or all such subleases or subtenancies. :

Oral Representation. It is specifically understood and
agreed hcreby that this lease contains the complete
expression of the whole agreement between the parties
hereto, and that there are no promilses, representations,
agreements, warranties or inducements, either expressed
orally or implied by the said parties, except as are
“fully set forth herein; and further, that this lease
cannot be enlarged, modified or changed in any respect
except by written agreement duly executed by and between
the said parties.
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Ownership of Tmprovements. All improvements, cxcept such

fixturces as are herelnafter described on the attached
addendum, which have been installed by LESSEE in accordance
with the provisions of this agreement, shall at the

option of CITY become the property of CITY upon cxpiration
or sooncr termination of this agreement. LESSEE shall
have the right to remove from the demiscd premises only
those fixtures described on the attached addendum at any
time prior to the expiration or carlier termination of

the apgrecment, provided that such removal would not, in
the opinion of CITY, restrict the operation of the domised
premises to the extent that the rent paid to CITY is
reduced as a direct result therefrom. LESSEE'S removal

of any said fixtures shall be at LESSEE'S own expense and
shall be conditioned upon LESSEE'S repairing any damage

to the rcnalning improvements and upon LESSEE leaving the
demised premises in good order and condition. In the
event LESSEE does not so remove said fixtures prior teo

the expiration of this agreement, CITY may remove, sell

or destroy thc same at the expense of LESSEE, and if the
proceeds of the sale are not adequate, LESSEE shall
promptly pay to CITY its reasonable cost of any such
removal, sale or destruction together with the rcasonable
cost of repair of damages to CITY'S property resulting
from such removal, sale or destruction. At the option of
CITY, any such fixtures not removed by LESSEE may be
deemed abandoned and may be removed and sold by CITY and
all income received by CITY therefrom shall be the property
of CITY exclusively. Said addendum may be changed from
time to time upon approval of the City Manager, without
further resolution by the Clty Council.

Remedies of City.

a. Default by Lessee. In the event that:

(1) LESSEE shall default in the performance or:
fulfillwment of any covenant or condition herein
required to be performed or fulfilled by LESSEE"
and shall fail to cure said default within
thirty days following the service on LESSEE of
a written notices from CITY specifying the
default complained of; or

(2) LESSEE shall voluntafily file or have involuntarily
' filed against him any petition under any bankruptcy
or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignuent for the
benefit of creditors; '
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then CITY may, at {its option, without further notice or
demand upon LESSEE or upon any person claiming through
LESSEE, fmmediately terminate this leasce and all rights .
of LESSEE and of all persons claiming rights through
LESSEE in or to the said premises or in or to further
possesslon therecof and CITY may thercupon enter and take
possession of sald premises and expel LESSEE and all
persons so claiming rights thereto. Provided, however,
in the event that any default described in Part a, (1) of
this section is not curable within thirty (30) days after
the service of a written notice upon LESSEE, C1TY shall
not terminate this lease pursuant to said default if
LESSEE immediately commences to cure sald default and
diligently pursues such cure to completion.

Provided, further, in the event that there is a deed of
trust or mortgage on the leasehold interest, CITY shall
not terminate this lease until it first shall have served
upon the mortgagee or bencficiary written notice of the -
default or defaults complained of, and the mortgagee or
beneficiary shall have thirty (30) days from service of
such notice within which to commence such cure as may be
necessary and this lease shall not terminate if said
mortgagee or beneficiary shall prosecute said cure with
reasonable diligence thereafter, and said thirty-day
period shall be extended during the time required for
sald mortgagee or beneficiary to perfect, through litipation
or through foreclosure, its rights to cure.

Provided however, that in the event rent paid to CITY is
calculated on the basis of a percentage or percentages of
LESSEE'S gross income, and during said period required
for mortgagee or beneficiary to perfect a cure of any
default or defaults which have been caused by LESSEE'S
‘failure to pay said rent; then in those events if CITY is
pald the minimum rent due under this agreement, CITY will
not prosecute its right to terminate the mortgagee's or
beneficiary's interest., Provided further, that when the
mortgagee or beneficiary has secured control of said
premises, and before an assignment to a new LESSEE,
mortgagee or beneficiary shall cause to be paid to CITY,
‘any amounts due CITY as a result of the gross income of
the saild preaises exceeding that amount. necessary for
payment of the minimum rent. In computing the gpross rent
upon which the computation of the CITY rent is based,
reasonable administrative expenses of a court appointed
receiver may first be deducted.

<a
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b. Ci 2course. If the mortgagnec oz. weficlary

© shall be required to perfect its right to cure said
default or defaults through litigation or through
foreclosure, then CITY shall have the option of the
following courses of action in order that such
default or defdults may be expeditiously corrected:

(1) CITY may correct or cause to be corrected said
default or defaults and charge the costs therefor
(including costs incurred by CITY in enforcing. this

" provision) to the account of the LESSEE, which
charge shall be due and payable on the dacc that the
rent is next due after presentation by CITY of a
statement of all or part of said costs.

(2) CITY may correct or cause to be corrected said
defaults or defaults and may pay the costs
thereof (including costs incurred by CITY in
enforcing this provision) from the procceds of
any insurance fund held by CITY and LESSEE or
by CITY and mortgagee or beneficiary or CITY
may use said funds of any faithful performance
or cash bond on deposit with CITY, or CITY may
call on the bending agent to correct said
default or defaults or to pay the costs of such
correctlion performed by or at the direction of
CITY.

(3) CITY may terminate this lease as to the rights
of LESSEE herein by assuming liability for any
trust deed or mortgage. LESSEE will assume and
agrees to pay any and all penalties or bonuses

. required by the beneficiaries, trustees or
mortgagees as a condition for ecarly payoff of
the related notes by CITY. CITY may, as an
alternative, substitute for said terminated

. 'LESSEE a2 new LESSEE reasonably satisfactory to
the mortgagee or beneficiary.

-

Should said defauvlt or defaults be noncurable by LESSEE,
then any lender holding a beneficial interest in said
leasehold whose qualifications have been approved by CITY
for assignment of the leasehold interest shall have the
gbsolute right to substitute itself to the estare of the
LESSEE hereunder and to commence performance of this

lease and this lease shall not terminate if such mortgagee
‘or beneficiary shall give notice in writing of its selection
to-so substitute itself and commence performance within

said thirty-day period after service upon 1t of said

written notice by CITY of the default. In the event of

the election by the mortgagee or beneficiary to so substitute
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itself to LESSEE'S estate hercunder; the CITY expressly

consents to said substitution and authorizes said mortgagee
or beneficiary to perform under this lease with all the
rights, privileges and obligations of the original LESSEE

-hereunder, subjcet to cure of the default 1if possible by

mortgagee or beneficiary, and LESSEE expressly agrees to
assign all its interest in and to its leaschold estate in
that event.

C. Abandonment by Lessee. Even though LESSEE has
breached the lecase and abandoned the property, this
lease shall continue in effect for so long as CITY
does not terminate LESSEE'S ripght to possession, and
CITY may enforce all its rights and remedies under
said lease, including, but not limited to, the right
to recover the rent as it becomes due under the
‘lease, For purposes of this section, the following
‘do not constitute a termination of LESSEE'S right to
possession:

(1) Acts by CITY of maintenance, or preservation, or
efforts to relet the property.

(2) The appointment of a receiver upon initiative
of CITY to protect the CITY'S interest under
the lease. '

a. Damages. Damages which CITY may recover in the
event of default under this lease include the worth,
at the time of award, of the amount by which the
unpaid rent for the balance of the term after the
date of award, or for any shorter period of time
specified in this lease, exceeds the amount of such
rental loss for the same period that the LESSEE
proves could be reasonably avoided. The remedies
provided by this section are not exclusive and shall
be cumulative to all other rights and remedies

-

possessed by CITY, and unothing contained herein S

shall be construed so as to defeat any other rights
or. renedies to which CITY may be entitled,

Reservation of Citv Rights. CITY hereby reserves all

rights, title and interest in any and all gas, oil,
minerals and water beneath said leased premises. CITY -
shall have the right to enter said leased premises for

the purpose of making repairs to or developing municipal
services. CITY hereby reserves the right to grant and use
such easements or establish and use such rights of way
over, under, along and across said leased prexises for
utilities, thoroughfares, or access as it may deem advisable
for the public good. Provided, however, CITY shall not
unreasonably interfere with LESSEL'S use of the premises
and will reimburse LESSEE for physical damages, if any to

. s . 00980
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27.

28.

29.

the permanent improvements of LESSEE located on the leasced
premises resulting from CITY'S exercising the richts retained
in this paragraph. Such reimbursement shall include a
reduction in the annual rent proportionate to the awount of
said physical damage as detemained by the City Hanager. CITY
shall pay the costs of maintenance and repair of all CITY
installations made pursuant to the rights reserved herein.

Time is of the Essence. Time is of the essence of cach and

all of the terms and provisions of this Tease and this lease
shall inure to the benefit of and be binding upon the parties
hereto and any successor of LESSEE as fully and tc the same
extent as though specifically mentioned in cach instance, and
all covenants, stipulations and agrecments in this lease
shall extend to and bind any assigns or sublessces of LESSEE.

laiver. The waiver by CITY of any breach of any tcnn,

covenant, or condition herein contained shall not be decmed
to be a waiver of such term, covenant or condition, or any
subsequent breach of the same or any other teria, covenant or
condition herein contained. The subscquent acceptance of
rent hereunder by CITY shall not be deemed to be a waiver of
any preceding breach by LESSEE of any term, covenant or

condition of this lecase, regardless of CITY'S knowledye of

such preceding breach at the time of acceptance of such rent.
Failure on the part of CITY to require or exact full and
complete compliance with any of the covenants, conditions or
agreenients of this lease shall not be construed as in any
manner changing the terms hereof and shall not prevent CITY
from enforcing any provision hereof. :

Standard of Operations. LESSEE shall be open for business a

minimum of 40 hours per week including Saturday and Sunday
for a minimum of 10 months each calendar year. Hours, days
and months of operation shall be arranged to the nutual
satisfaction of the City Manager and LESSEE. The City
Manager shall have the right to require LESSEL to temporarily
limit and/or discontinue its operations during such time as
they may be in conflict with scheduled activities held in
Mission Bay Park. Provided, hovever, that if the schedule

of events exceed a period of two business days, a proportionate
deduction in minimum rent shall be excluded from rents duc
the City. '

30. Parking. Al parking spaces in and around the lease area

shall be open to the general public at all times.

-22-
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31. Merchandise and Services. LESSEE shall submit advanced /</gg;
written notification to City Manager of prices and changes
thereof for all merchandise and services to be offered by
LESSEE in connection with the leased premises.

*32. Performance Bond. LESSEE shall be required during the
lease term to maintain a Performance Bond equal to three
year's minimum rent or $22,500 with a bonding company
acceptable to the City.

33. Purchase of Existing Inventory. LESSEE agrees, concurrent
with the execution of this agreement, to pay CITY by certified
check the amount of $15,475 for all of the CITY'S property
as described on Exhibit "B" hereof. CITY agrees to deliver
a bill of sale for said property.

-23- | . 00982
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IN WITNESS WHEREOF, this lcase agreement 1s executed by CITY, acting by

and through the City Manager, and by LESSEE, acting by and through its
lawfully authorized officers, |

THE CITY OF SAN DIEGO

_ Date 57’5_"'% O . By

ASSISTANT TO THE City Manager

LESSEE: :
Qgtq(?EEEZkafﬁggf SO - By /1%297%2;;2ﬂf;;?i:2522%;;iﬁbz7
o By

~ APPROVED as to form and legality this | 7 day of gﬁ&gﬂ‘ , 19%Q

. JOHN W. WITT, City Attorney

iu:v: 8/13/.79 ‘
T S RI251760
m- . . (0983
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THIS ADDENDUM IS ATTACUED TG AND MADE A PART OF THAT CERTAIN LEASE BY

AND BETHEEN THE CITY OF SAN DIEGO, A MUHICIPAL CORPORATION, AtD Richard
Gleason, LESSEE DATED '

SCECTION IV-PARAGRAPH C 24, OMNERSHIP OF IMPROVEMEHTS (continued)

The Lessee, in accordance with this section hercof, has the right to
remove from the demised premises only those fixtures as described below:
(if none, write none)

Lol e

. o
FEND /r/éz/

ASSISTANT TO THE City Manager's Initials LESSEE'S Initials

e 00985
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INVENTORY — MISSION BAY SAILING CENTER

Boats and Equipment

44 Sabots with sails

$6,800 - _
800 - 1 Boston Whaler 13'4" TOTAL OFFL:R FOR INVENTORY $15,475
500 = 1 Rhodes 19 with sails , '
750 — 1 Coronado 15 with sails
2,500 - 7 Lido 14's with sails If any Of the listed items are removed
338 - % gzggztiZ'iaii:ﬁasziYgth sails prior to the effective date of the
200 ~ 1 Ok Bingh ”fth i'l lease, appropriate adjustment will be
Inghy with sai-s : made in the final bill of sale reguirec
275 - 2 20 HP Mercury outboard engines in Paragraph #33.
75 = 16 Type II life preservers ' ‘
150 - 68 Type IV life preservers
$13,200
Furnishings
$250 - 4 desks 3' x 6'
100 - 4 swivel office chairs -
50 - 1 4 drawer file cabinet
350 = 1 combination refrigerator, stove and sink
900 - 154 stackable chairs
15 - 1 table 2' x 6'
30 - 2 storage cabinets
"15 ~ 3 lecterns
30 ~ 2 tables 3' x 8'
15 - 1 overhead proiector
150 - 1 IBM tvpewriter
20 = 1 bockcase
* — 1 windspeed/direction instrument
100 =10 fire extinguishers
40 - 13 trash cans.
25 - 6 cylindrical ash cans
25 = 1 paint locker _
* All attached fixtures including leveler shades, clocks, chalk boards,
projector screens, etc. '
$2,115
Tools : Tools Continued
$50 - 3 ladders . $4 - 1 hand saw
6 - 3 pipe wrenches 2 = 1 hand saber saw
6 ~ 3 crescent wrenches 2 - 1 hack saw
3 - 3 putty knives 20 - 7 "C" clamps
4 - 1 hamer Assorted screws, nuts and bolts
5- 6 files $125
1 - 1 wire brush
3 - 4 wrenches Janitor Supplies
8 - 8 screwdrivers "
2 - 1 vice grips $l§ . g gg push brooms
1 - 1 channel lock pliers P
2 - 1 electricians pliers 5 - 1 mop bucket
3 10 - 2 dust brooms
1 - 1 needle nose pliers
1 - 1 wire cutter 2 - 2 dust pans
1 - 1 oli 2 - 2 rattail lkrooms
pliers 1 - 1 squeege
1l - 1 squere 5
2 - 1 carpenters square 2] RR3 :
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RESOLU“ON No. ?’ 201760 (R80-1887 )
Adopted on _ Mn! 5 '%'

BE IT RESOLVED, by the Council of The City of San Diego as follows:

That the City Manager is hereby aﬁthorized and empowered
to execute, for and on behalf of The City of San Diego, a
Fifteen (15) year Lease Agreement with RICHARD GLEASON for
the operation and management of the Mission Bay Sailiné Center,
located at Santa Clara Point, Mission Bay Park, for a réntal of
10% of all gross income versus a gdaranteed annual minimum of
$7,500, whichever is greater, under the térms and conditions

set forth in that Agreement on file in the office of the City

Clerk és Document No. RW"ZSi'?GO

APPROVED: JOHN W. WITT, City Attorney

By
Haro

HOV:ps:730

4/3/80

Or.Dept. Property
Job 15071

00988
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Passed and adopted by the Council of The City of San Diego

on __ May 5, 1980 ', by the following vote:
YEAS: Cleator, Lowery, Williams, Schnaubelt, -Gotch, Stirling, Killea
NAYS: None

NOT PRESENT: Mitchell, Wilson

AUTHENTICATED BY: -

PETE WILSON
Mayor of The City of San Diego, California.

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California.

"(SEAL)
By ELLEN BOVARD Deputy.

!

I HEREBY CERTIFY that the above and foregoing is a full,
)

true and correct copy of RESOLUTION NO. -—251760

passed and adopted by the Council of The City of San Diego,

California, on MA¥5 lm

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California.

(SEAL) )
By Gézazhiiff , Deputy.

(Rev. 8/79)
lbc
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1. CERTIFICATE NMUMBER:

REQUEST FOR COUNCIL ACTIiCN

CITY OF SAN DIEGC

]

Center.

Council

Mr. Richard Gleason for the operation and management of the M1ss1on Bay'Sa111ng

[ I
|

[vo: ] 2. FROM: [ORIGINATOR) - 3. DATE
C!ITY ATTGRNEY PROPERTY DEPARTMENT March 10, 1980
4. SUBJECT :
Lease Agreement - Mission Bay Sailing Center, Mission Bay Park
[s PrEak LiionoF: [j:] RESOLUTISN{S] E] ORDINANCE(S) D AGREEMENTI(S) D DEED(S) ]
Autho}izing the City Manager to execute a fifteen (15 —yeamr—lease™ ‘agreement with

L4

g

U-212—

District 6 REPORT TO COUNCIL

ACTION
"TERM:
RENT:
USE:

6. SUPPORTING INFORMATION: {INCLUDE ONLY INFORMATION NOT COVERED ON FOXM 1472A, "DOCKET SUPPORTING INFQRMATION“‘_

COST 70 CITY:

DESCRIPTIVE LOCATION:
DOCUMENTS SUBMITTED:

Sailing Center 1n'Mission Bay Park.
ENVIRONMENTAL ASSESSMENT:

CEQA pursuant to City EIR Guidelines, Sec. VA (15101)
HANDLING:

T7.FCR INFORMATION CONTACT:

None
REQUESTED BY: Property Director

Mission Bay Sailing Center, Mission Bay Park
Original and six (6) copies of the proposed agreement.
15 years

10% of all gross income versus a guaranteed annual minimum of $7,500 whichever
is greater.

This activity is a Class I Project categorically exempt from

DO NOT RECORD.

Deliver document(s) to Property Department, Attn:
r‘1'

Bi1ll Punch,
S. 503 for further handling.

CHECK IF ITEM 5 TO BE
LISTED ©N CONSENT AGENDA

L]

{NAME & MAIL STA.][ 8. TELEPHONE NO,

CHECK IF "DOCKET SUPPORTING

3.
RA__@OL?&/WP . 503 6792 INFORMATION” ATTACHED D
10. éa.v.m.Erg FOR ACCOUNTING PURPOSES: (R ROUTING AND APPROVALS
BULGETED UNBUDGETED | poure APPROVING DATE
FUND [£2] AUTHORITY SIGNE
_DEPT. & FURCTION / DEPARTMENT . ’_ / "{II/ YO'
OBJECT ACCOUNT DIRECTOR f, J O -y Q¢
COST ACCOUNT CLEARING AUTH. '
| WORK ORDER NO. X Park & Rec /%/%ﬁ/% (/2"‘5
C.1.P.NO. ! CLEARING AUTH.
AMOUNT L X EQD S22 <
[, ——
12. ESTIMATED COST: .
X DEPUTY CITY //%% i _
cc:  County Assessor MANZCeER : ?/',g YA
Docket X AUDITCR &
ciTy
Job #]507] v ATTORNEY
i ) 7
. ORIGINATING - -
REDI BOOK PAGE NO. 3074308 R Ve VY /45O
ciTy :
x MANAGER
N CITY CLERK /@

-

Crd-1472 (Fe2v. 3-73)

00990 MAY5 T80 K-R51760



DATE ISSUED: | | REPORT NO. RO-~2.\2-
ATTENTION: Public Facilities & Recreation Committee, Agenda of

SUBJECT: Proposal Selection - Mission Bay Sailing Center

SUMMARY
Issue - Should the City Manager be authorized to execute a f{fteen-year
lease agreement with Richard Gleason for the operation of the Mission Bay
Sailing Center? - '

Manager's Recommendation - Authorize execution of the agreement.

Other Recommendations - Mone.

Fiscal Impact - A minimum of $7,500 per year will be deposited to the 100
Fund, Pevenue Account 75770, Mission Bay Park Rentals.

BACKGROUND

The City of San Diege has conducted instructional sailing programs at the Mission

Bay Sailing Center in Mission Bay Park for the past seven years. These programs

include beginning through intermediate sailing utilizing both classroom instruction

and actual small boat sailing practice. The program has been well received by

the citizens and vistors of San Diego and greatly enhances the recreational

opportunities in the City. However, the annual budgetary expenditure necessary

to continue this program is approximately $60,000. _Therefore, the Public Facilities

and Recreation Committee, in its meeting of July 12, 1979, directed that the

facility be operated by a qualified lessee who would incur all expenses and pay

a rental to the City. It is expected that the overall program will not only be

maintained but improved under this arrangement.
. 5

On October 10, 1979, the Property Department solicited proposals from the general

public for the operation and management of the Mission Bay Sailing Center.

Advertisements were placed in the San Diego Union/Tribunec, Los Angeles Times,

Wall Street Journal and Daily Transcript newspapers and the San Diego Log magazine.

One hundred and two packages were forwarded to interested parties as a result of

the solicitation. By December 31, 1979, the final date for submission, only

three proposals were received. These were submitted by Richard Gleason, Seymour

Wulf and San Diego State University.



The proposal from San Diego State was not responsive to the requircments of
solicitation in that it offered no rent to the City and did not offer anything
for the current inventory of boats and equipment. llowever, the proposal was
included in the evaluation process since SDSU had formerly made application to
operate the Center and has demonstrated the ability to offer a comprehensive
program of this type to the public at a reasonable cost.

On January 31, 1980, a nominating committee selected by Aquatics and Property
Department staff were mailed copies of the proposals and rating sheets to be
completed and returned. Members of the committee were selected on the basis of
their knowledge, experience and involvement in sailing and business. They were:
Malin.Burnham, President of John Burnham Company; Dan Fox, County District

Attorney; Jim Brown, President, of Silberrad, Inc.; and Bill Rick, Rick Engineering.

By February 21, 1980, all evaluations had been returned by the Committee members.
The proposals were evaluated on the basis of the following considerations: rent
of fered, experience and qualifications, financial capability, service to the
public, improvements and offer on inventory.

The following general comments relate to the proposals in the order of the
committee's preference:

1. Richard Gleason

Richard Gleason is currently employed as a firefighter in the Lakeside

area. His previous employment included jobs such as a Mission Bay Harbor
Patrolman, Lifeguard and Lifeguard Instructor (various levels) on a continual
basis from 1970 to 1979. Mr. Gleason has completed many aquatic and first

aid specialized courses such as: boating safety instructor, boating skills

and seamanship, small boat handling and safety, coastal celestial navigation,
vessel inspection and safety, marine emergencies seminar, etc. His certificates
and Ticenses include: boating safety instructor, (State of California), '
water safety instructor (UCSD), first aide instructor (Red Cross), cardiopulmonary
resuscitation instructor (Red.Cross), scuba (NAUI certified), conoeing and
kayaking (Red Cross), and Class III marine operator’'s license. Mr. Gleason's
business experience includes purchasing, refurbishing and selling homes and
apartments and management of apartments and condominiums in San Diego and

Park City, Utah.

Mr. Gleason has the financial capability and capital to effectively carry
out the proposed lease agreement with $46,000 cash available for this
business venture. His proposed schedule of classes, operacing hours and
prices will effectively continue the program that the City has been offering
at the Sailing Center.

This proposal offers to immediately improve the fence around the facility,
modify the storage yard and re-stain the exterior of the building and

fences at a total cost of $4,250. Future improvements offered include a

new launching ramp, a new concrete slab for the storage yard, new tiling in
the building and building modifications at a total estimated cost of $13,600.

00992



Mr. Gleason is offering the City $16,500 for its inventory of boats, equipment
and supplies. The consideration offered by Mr. Gleason is 10% of all gross
income, excepting income from certain City students and recreation qroups,
with a guaranteed annual minimum of $7,500. This offer meets the RFP

minimum requirements of 10% of all gross income with a guarantee of $7,500
per year. Mr. Gleason has requested a fifteen year lease term. -

2. Seymour Wulf

Seymour Wulf is currently a self-employed businessman who owns and operates
several successful businesses. He has a post graduate degree in Business
Management and is credentialed as a Business Management Specialist hy the
California Department of Education. Mr. Wulf will be assisted in the
operation by Mark Snell who will be the co-manager. Mr. Snell is the
current owner of Bay Catamaran in Mission Bay Park. His duties have included
rigging boats, deliveries, sales, organizing regattas, lessons, etc. at Bay
Catamaran and Islandia Boat Dock since 1973. Mr. Snell has participated in
many championship catamaran races around the United States for several
years. He is a member of the San Diego Yacht Club, Pacific Multihull
Association, and the San Diego Multihull Association.

Mr. Wulf has the financial capability and capital to effectively carry out
the proposed lease agreement with a net worth in the six figure category.

His proposed schedule of classes, operating hours and prices will effectively
continue the program that the City has been offering at the Center. A
possible exception may be the price of sailing lessons ($65-575) which is
substantially higher than that of Mr. Gleason (by 45%).and the former City
offerings (by 64%). .

This proposal offers to immediately improve the landscaping and refinish

the exteriors of the building at a total cost of $5,000. Future improvements
are anticipated but not offered at this time. Mr. Wulf is offering the

City $9,250 for its inventory of boats. The consideration offered by

Mr. Wulf is 10% of all gross income with a guaranteed annual minimum of -
$9,600. A fifteen year lease term is requested.

PROPOSAL

. The consensus of City staff and nominating committee members was to rate Richard
Gleason's proposal first in every category except rent offered and financial
capability. Financial capability was extremely close since Mr. Wulf has a
higher net worth but Mr. Gleason has $46,000 set aside for the business.

Since the continued excellence of the instructional sailing program at this
facility is of the greatest importance to the City from several different aspects
it is recommended to award the lease to Mr. Richard Gleason. While Mr. Wulf's
minimum rental offer was higher than Mr. Gleason's it was felt that this did not
offset Mr. Gleason's greater strength in the other areas. In fact some staff

-3 ._ - 0099



- and committee-members felt that since both prbposers offered the City 10% of all
gross income, the actual rental amount would probably exceed the minimum of fer
of either proposer each year thus making the rental offer of each proposal
equal. . .

The proposed agreement is for a period of fifteen years. The agreement requires
the lessee to keep the facility open during City-approved hours tc adequately
serve the public to the satisfaction of the City Manager. It also requires the
lessee to maintain an adequate number of personnel to serve the facility. The
agreement further provides that the lessee maintain during the entire lease
term, a Performance Bond equal to three years minimum rent or $22,500 with a
bonding company acceptable to the City. A1l prices for merchandise and services
offered by the lessee shall be subject to prior written approval of the City
Manager. :

ALTERNATIVES

i. Award the lease to Seymouf Wulf.
2. Reject the offer and resolicit proposals.

Respectfully submitted,

John P, Fbwler
Deputy City Manager

FOWLER/Spotts/1ap

-4
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NOMINATING COMMITTEE POINT RESULTS -

(Total of 4 Members)

o WULF GLEASON STATE
T"?E,?féiiﬁ" 59 52 :
EXTf;éegggha Qualifications 18 27 30
Fi?f?gizgcﬁapabxlitQ 25 21 35
Se;':/ligeegzhthe Public 35 4o '38
q}}:f%e?::l:s Offered 16 30 | o»_
e 2 : ° -'
Grand Totals 154 182 103
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OFFICE OF THE
CITY MANAGER . November 9, 1984

236-6363

SAN DIEGO

CITY ADMINISTRATION BUILDING « 202 C STREET + SAN DIEGO, CALIF. 92101

File: Leases - Gleason

CERTIFIED MAIL

P 336 901 201

Richard Gleason
1010 Santa Clara Place
San Diego, CA 92109

Re: animum Annual Rent Adjustment - Mission Bay Sports Center -
Document RR-251760

In accordance with Article IIT, Section E. MINIMUM RENT, as amended by
letter dated February 19, 1981, your minimum annual rent is subject to
periodic adjustments. Therefore, effective January 1, 1984 thry
December 31, 1986, your new minimum annual rent shall be $22,890 (see
enclosed calculations). ‘ '

If you have any questions, please call Cheryl Ferraro, Property Agent,
at 236-7073, :

Very truly yours, .

Vbt

hn P, Fowler
Deputy City Manager

JLS:CAF:sn(1)D9
Enclosure

cc: County Assessor
City Clerk
City Auditor - Roy Quon
Fin. Mgmt. - Jan Beaton
Park & Rec. - Jack Krasovich
Lease Billing Supervisor

" DOCUMENT NO__"EQ0RS

een. NOV16 1984

OFFICE OF THE CITY CLERK
- SAN DIEGO, CALIFORNIA

01005




Richard Gleason
Minimum Annual Rent Calculations

Year Rent
1981 | $15,275.76
.1982 ' 24,406,60
1983 36,984.82

1/1/81 - 3/31/82

Audit Deficiency* 3,272.55
4/1/82 - 3/31/83 | 5,897.99
TOTAL RENT $85,837.72

Average Annual Rent
($85,837.72 ¢ 3) $28,612.57

New Minimum Annual Rent
Rounded to the Nearest Dollar
(80% of $28,612.57) $22,890

*Audit deficiency for 22-month period 6/1/80 - 3/1/82 was
$4,799.77. Since 1980 is not used in this calculation, -
these seven months were excluded.

CAF :sn(1)D9
11/9/84

01006



DOCUMENT NO,__ 763151

F“..ED April 1, 1985

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

(LEAS - RICHARD GLEASON-MISSICN BAY SAILING CENTER) -
NON-COUNCIL ACTION
Five-Year Percentage Rent Adjustment ~ Mission

Bay Sports Center, effective 1/1/85 through
12/31/90 - no change in rates.

cc: Property, MS-503, Ferraro

(All copies)

4/1/85

0100



THE CITY OF

SAN DIEGO

CITY ADMINISTRATION BUILDING » 202 C STREET « SAN DIEGO, CALIF. 92101

March 25, 1985

OFFICE OF THE

CITY MANAGER i 1a-
236-6363 File:

Leases - Gleason

CERTIFIED MAIL
P21 8369374

L LOCUMENT NO.__7 69151

Richard Gleason FILED PR 0 ]995

T;‘)?gign ancfport;]fieﬂ.ter OFFICE OF THE CITY CLERK
anta ara ace

San Diego, CA 92109 SAN DIEGO. .CAUFORNIA

Dear Mr. Gleason:

Ref Five-Year Percentage Rent Adjustment - Mission Bay Sports Center,
Document RR-251760

In .accordance with Section III,B.1., Percentage Rent Adjustment, as amended by

letter dated February 19, 1981, your percentage rent is subject to adjustment
every five years. '

After reviewing the rental rates in effect for comparable businesses in the
Southern California area, it has been determined that there will be no per-
centage rent change on your lease agreement.

Therefore, effective January 1, 1985 through December 31, 1990, your per-
centage rent will remain at 2 percent of boat sales and related accessories,
25 percent of vending machines commissions, and 10 percent of ali other
operations.

If you have any questions, please call Gloria Cien, Property Agent, at
236-6728. -

Very truly yours,

e A

ohn P. Fowler
Deputy City Manager
JLS:GJC: jw(1)CL

ce:. g?istglziiessor Agreed and Accepted:
City Auditor - Roy Quon
Financial Management - Debbie Logan
Park & Recreation - Jack Krasovich
Lease Billing Supervisor

Ric ard}G]eason

s ,//‘74/ / , 1985
01008




DOCUMENT. NO._z89295 .
FILED_J2nuary 6. 1986

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

(LEAS - RICHARD GLEASON-MISSION BAY SAILING CENTER)

NON-COUNCIL ACTION

5-year water rate adjustment increase of 70% effective
January 1, 1986 and an electric submeter reimbursement
effective April 1986.

cc: Property, MS~503, Ferraro
(All copies)

1-6-86 %\&
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THE (

SAN DIEGO

CITY ADMINISTRATION BUILDING « 202 C STREET + SAN DIEGO, CALIF. 92101

OFFICE OF THE

CITY MANAGER
236-6363

December 31, 1985

File: Leases - Gleason

CERTIFIED MAIL
P 484 636 214

Richard Gleason
1010 Santa Clara Place
San Diego, .CA 92109

Dear Mr, Gleason:
Re: Mission Bay Sports Center - Document RR-251760

In accordance with Article IVB.15 of the subject agreement, the water rate
which you pay the City is subject to adjustments every five years. Since
June 1980, this rate has increased 70 percent. Therefore, effective
January 1, 1986, the water charge due the City is increased from $50 to 385
per month. Beginning in February and monthly thereafter, you will receive
a monthly bill for this charge.

In conjunction with this matter, an electric submeter was installed so that
the City could reimburse you for its electrical usage. Beginning in April,
1986, ‘and quarterly thereafter, the City will reimburse you for its share
of your electrical bili. Any questions regardIng this reimbursement should
.be directed to Sandy Anderson of the City's Park & Recreation Department at
236-6411.

If you have any questions, please call Cheryl Ferraro at 236-7073.

Very truly yours,

Ve

ohn P. Fowler
Deputy City Manager

JLS:CAF:sn(43-2)

7€9295
cc: Park & Recreation DOCUMENT NO. o

FLED_ A U5 1350
OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

01018



OFFICE OF
CITY MANAGER
236-6363

THE CITY OF

SAN DIEGO

CITY ADMINISTRATION BUILDING « 202 C STREET « SAN DIEGO, CALIF. 92101

THE 7 : January 23, 1986
File: Job 218830

Richard Gleason

1010 Santa Clara Place

San Diego, CA 92109

Re: Audit-of Richard Gleason, d.b.a. Mission Bay Sports Center

" Your letter of January 13, states your objection to the late payment charge

of $677 based upon your having paid according to the invoice due dates,
rather than your lease which states that rent is payable monthly in arrears
prior to the last day of the following calendar month.

In our system, the lease terms prevail over any other items, including
invoices; i.e., the document prevails. We do, however, understand the fact
that your payments were made according to the invoice due dates and for
that reason we are willing to waive the $677 late payment charge. Please
then only pay Invoice A19182 for $2,331 and toss Invoice L19183.

Also, since our computer system cannot accommodate your due dates and -
payment on the last day of the month is acceptable to the City, we are
willing to change your due date. Henceforth, your rent is due monthly in
arrears on or before the last day of the month following the month in which
the revenue was received. Please signify your agreement by dating, signing
and returning a copy of this letter in the enclosed envelope.

If you have any questions, please call Cheryl Ferraro, Property Agent, at

236-7073.
John P, Fowler -
Deputy City Manager
7ESTLY
JLS:CAF:baa(3)43 £ 5 oUMINT NOL__f B
FER 1 ¢ 7204
cc: City Auditor, Roy Quon FILED __*__,E‘-j L1158k )
Financial Management, Debbie Logan OFFICE OF THE CITY CLERK
Lease Bﬂ'ling Super‘visor SAN DIEGO, CA“FORMA

THE ABOVE IS ACKNOWLEDGED AND ACCEPTED THIS uf? DAY OF t/géa{/ , 1986.

7 2477448
Richard D. Gleason )
01011
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SAN DIEGO

" PROPERTY DEPARTMENT, MAIL STATION 51-4
SECURITY PACIFIC PLAZA, 1200 THIRD AVENUE, SUITE 1700

SAN DIEGO, CALIFORNIA 92101 TELEPHONE: (619) 236-6020 .
CERTIFIED MAIL e, =
NO. P 191 415 165 e
=] =
& o

June 10, 1987 = o= -

File: Leases ~ Gleason B
L

Richard Gleason
1010 Santa Clara Place
San Diego, CA 92109

Re: Minimum Annual Rent Adjustment - iMission Bay Sports Center -
Document RR-251760

In accordance with Article III, Section E., MINIMUM RENT, as amended by
letter dated February 19, 1981, your minimum annual rent is subject to
periodic adjustments. Therefore, effective January 1, 1987 through

December 31, 1989, your new minimum rent shall be $34,222 (see enclosed

calculations).

If you have'any questions, please call Larry lLamb, Property Agent, at
236-5393.

Very truly yours,
Y ™A poa

2
~0T LILJRNT /r Pro——
———gee e N LT
N . e KT ,_"\f‘ﬁ..,‘. rumA

Deputy City.Manager
JLS:LDL:baa(1)43
Enclosure

cc: County Assessor
City Clerk =
City Auditor ,
Jan Beaton, Financial Management:
Terri Carrol, Park & Rec. Dept. .
Lease Billing Supervisor o3
LOCUMENT No, __¢ 890%™

| - FILED SEP 194907

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA

03017




MISSION BAY SPORTS CENTER

Minimum Annual Rent Calculations

Period

1984 .- 1985
1985 - 1986

1986 - 1987
Total Rent

Average Annual Rent
($128,336 = 3)

New Minimum Rent
(80% of $42,778)

LDL:baa(1)43

6-9-87

__Rent

$40,921
$44,159

$43,256

$128,336
$42,778

$34,222
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" ) )
"  RESOLUTION. No. %-251760 . (R80-1887)
| ‘ ' . ' Adopted on M‘w 5 '%l '

BE IT RESOLVED, by the Council of The City of San Diego as follows:

.That the City Manager is hereby authorized and empowered
to execute, for and on behalf of The City of San Diego, a’
Fifteen (15) year Lease Agreement with RICHARD GLEASON for
the operation and management of the Mission Bay Sailing Center,
located at Santa Clara Poinf, Mission Bay Park, for a rental of
10% of all gross income versus a guaranteed annual minimum of
$7,500, whichever is greater, under the terms and conditions

set forth in that Agreement on file in the office of the City

Clerk as Document No. '/’\Dw‘251760 ‘.

APPROVED: JOHN W. WITT, City Attorney

By
Haro

HOV:ps:730

4/3/80

Or.Dept. Property
Job 15071

T4 263%-B [REV. 12-76)



SAN DIEGO

" CITY ADMINISTRATION BUILDING « 202 C STREET « SAN DIEGO, CALIF. 92101

OFFICE OF THE : January 23, 1986
CITY MANAGER
236-6363 : File: Job 218830

Richard Gleason
1010 Santa Ciara Place
San Diego, CA 92109

Re: Audit of Richard Gleason, d.b.a. Mission Bay Sports Center

Your letter of January 13, states your objection to the late payment charge
of $677 based upon your having paid according to the invoice due dates,
rather than your lease which states that rent is payable monthly in arrears
prior to the last day of the fellowing calendar month.

In our system, the lease terms prevail over any other items, including
invoices; i.e., the document prevails. We do, however, understand the fact
that your payments were made according to the invoice due dates and for
that reason we are willing to waive the $677 late payment charge. Please
then only pay Invoice A19182 for $2,331 and toss Invoice L19183.

Also, since our computer system cannot accommodate your due dates and
payment on the last day of the month is acceptable to the City, we are
willing to change your due date. Henceforth, your rent is due monthly in
arrears on or before the last day of the month following the month in which
the revenue was received. Please signify your agreement by dating, signing
and returning a copy of this letter in the enclosed envelope.

If you have any questions, please call Cheryl Ferraro, Property Agent, at
236-7073.

2 euri.

John P. Fowler
Deputy City Manager

763317

JLS:CAE:baa(3)43 ‘ COCUMEHL I.\.}LO:. ‘ R
cc: City Auditor, Roy Quon FILED FES L oms
Financial Management, Debbie Logan —  ~ __ -oosmemoomoos ity

OFfICE OF THZ ATY CLERA

L Billing S i
-ease Billing Supervisor SAN DIEGO, CALIFORNIA

THE ABOVE IS ACKNOWLEDGED AND ACCEPTED THIS 52 DAY OF t/ﬂéat/ , 1986.

Richard D. Gleason




