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CITY OF SAN DIEGO
LEASE AGREEMENT

This Lease Agreement ("Lease") is entered into between the CITY OF SAN DIEGO, a municipal

corporation, ("CITY") and KenCal Ownership LLC, a California limited liability company

("LESSEE").

SECTION 1: PREMISES

1.1 Leased Premises. CITY leases to LESSEE and LESSEE leases from CITY all of
that City-owned real property situated in the City of San Diego, County of San
Diego, State of California, consisting of approximately 9.73 land acres and 9.119
water acres, described in Exhibit "A" PREMISES attached to this Lease and by
this reference made part of this Lease. The real property is hereinafter called the
"Premises. "

1.2 Easements and Reservations.

a. CITY reserves all rights, title, and interest in any and all subsurface natural
gas, oil, minerals, and water on or within the Premises.

b. CITY reserves the right to grant and use easements or to establish and use
rights-of-way over, under, along, and across the Premises for utilities,
thoroughfares, or access as it deems advisable, in its sole discretion, for
the public good.

c. CITY has the right to enter the Premises for the purpose of making repairs
to or developing municipal resources and services.

However, CITY shall not unreasonably or substantially interfere with LESSEE'S
use of the Premises and will reimburse LESSEE for physical damages, if any, to
the permanent improvements located on the Premises resulting from CITY
exercising the rights reserved in this section. The reimbursement may include a
reduction in the rent proportionate to the amount of physical damage as
determined by CITY. CITY will pay the costs of maintenance and repair of all
CITY installations made pursuant to these reserved rights.

1.3 Eminent Domain. If all or part of the Premises are taken through condemnation
proceedings or under threat of condemnation by any public authority with the
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power of eminent domain, the interests of CITY and LESSEE (or beneficiary or
mortgagee) will be as follows:

a. If the entire Premises is taken, this Lease shall terminate on the date of the
transfer of title or possession to the condemning authority, whichever first
occurs.

b. If a partial taking of the Premises, and in the opinion of CITY, the
remaining part of the Premises is unsuitable for the lease operation, this
Lease shall terminate on the date of the transfer of title or possession to the
condemning authority, whichever first occurs.

c. If a partial taking of the Premises, and in the opinion of CITY, the
remaining part of the Premises is suitable for continued lease operation,
this Lease shall terminate in regard to the portion taken on the date of the
transfer of title or possession to the condemning authority, whichever first
occurs, but shall continue for the portion not taken. The minimum rent
shall be equitably reduced to reflect the portion of the Premises taken.

d. Award. All monies awarded in any taking shall belong to CITY, whether
the taking results in diminution in value of the leasehold or the fee or both;
provided, however, LESSEE shall be entitled to any award attributable to
the taking of, or damages to LESSEE'S then remaining leasehold interest
in installations or improvements of LESSEE. CITY shall have no liability
to LESSEE for any award not provided by the condemning authority.

e. Transfer. CITY has the right to transfer CITY'S interests in the Premises
in lieu of condemnation to any authority entitled to exercise the power of
eminent domain. If a transfer occurs, LESSEE shall retain whatever
interest it may have in the fair market value of any improvements placed
by it, or any prior ground lease tenants, on the Premises in accordance with
this Lease, or any prior ground leases.

f. No Inverse Condemnation. The exercise of any CITY right under this
Lease shall not be interpreted as an exercise of the power of eminent
domain and shall not impose any liability upon CITY for inverse
condemnation.

1.4 Related Council Actions. By entering into this Lease, neither CITY nor the
Council of CITY is obligating itself to any other governmental agent, board,
commission, or agency with regard to any other discretionary action relating to
development or operation of the Premises. Discretionary action includes but is
not limited to rezonings, variances, environmental clearances, or any other
governmental agency approvals which may be required for the development and
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operation of the Premises. LESSEE shall diligently seek all entitlements and
actions (and shall pay for the cost of related permits, licenses and approvals as are
required thereby) from both CITY and other governmental agencies with
jurisdiction over the Premises, as are necessary to develop and operate the use
contemplated by this Lease.

1.5 Quiet Possession. LESSEE, paying the rent and performing the covenants and
agreements in this Lease, shall at all times during the Term (defined in Section 2.1
below) peaceably and quietly have, hold, and enjoy the Premises. If CITY for any
reason cannot deliver possession of the Premises to LESSEE at the
commencement of the Term, or if during the Term LESSEE is temporarily
dispossessed through action or claim of a title superior to CITY'S, then this Lease
shall not be voidable nor shall CITY be liable to LESSEE for any loss or resulting
damage, but there shall be determined and stated in writing by the City Manager
of CITY a proportionate reduction of the minimum or flat rate rent for the period
or periods during which LESSEE is prevented from having the quiet possession of
all or a portion of the Premises.

1.6 Operation of Facilities. A regular schedule of days and hours of operation shall be
established by LESSEE to best serve the public. The schedule shall be subject to
the approval of the City Manager. The LESSEE shall diligently and in a
creditable manner furnish services to the public in conformity with all applicable
rules and regulations of the City of San Diego. The type and quality of service
furnished by LESSEE for food service operations shall qualify for the conditions
and requirements of the "A" Card issued by the County of San Diego to operators
of food handling establishments.

SECTION 2: TERM

2.1 Term. The Term of this Lease shall be fifty (50) years ("Term"). The Term of
this Lease is effective following execution by the City Manager, approval by City
Attorney and the close of escrow for the purchase of the leasehold interest of the
Premises between Islandia Associates, Ltd. and LESSEE ("Commencement
Date"). If the Commencement Date is not the first day of a calendar month, then
the Term shall include the partial calendar month from and including the
Commencement Date through the last day of the full Term, so that the Term shall
expire on the last day of a calendar month. "Lease Year" as used in this Lease
shall mean the 12-month period commencing on the first day of the calendar
month following the Commencement Date. Within ten (10) days following the
Commencement Date, CITY and Lessee shall enter into a Memorandum of
Commencement Date (substantially in the form attached as Exhibit "B") which
shall identify the Commencement Date and be incorporated into this Lease.
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2.2 Holdover. Any holding over by LESSEE after the expiration or earlier

termination of this Lease shall not be considered as a renewal or extension of this
Lease. The occupancy of the Premises after the expiration or termination of this
Lease constitutes a month-to-month tenancy, and all other tenns and conditions of
this Lease shall continue in full force and effect; provided, however, at the sole
discretion of the City Manager, CITY shall have the right to increase the rent to
bring the rent to a minimum of one hundred twenty-five percent (125.0%) offair
market value and to terminate the holdover tenancy at will with thirty (30) days
prior written notice.

2.3 Quitclaim and Surrender of LESSEE'S Interest.

a. Quitclaim Deed. On execution of this Lease, LESSEE shall deliver to
CITY a quitclaim deed in recordable form quitclaiming all its rights in and
to the Premises. CITY may record the deed only on the expiration or
earlier termination of this Lease. If CITY requires any subsequent
quitclaim deed, LESSEE or its successor in interest shall deliver the same
within five (5) days after receiving written demand from CITY. If
LESSEE fails or refuses to deliver the required deed, CITY may prepare
and record a notice reciting LESSEE'S failure to execute this Lease
provision, and the notice will be conclusive evidence of the termination of
this Lease and all LESSEE'S rights to the Premises.

b. Surrender and Restoration of Premises. At the expiration or earlier
termination of this Lease, LESSEE shall surrender the Premises to CITY
free and clear of all liens and encumbrances, except those liens and
encumbrances which existed on the date of execution of this Lease, and in
a decent, safe, and sanitary condition in accordance with the provisions of
Section 8. I 0 Ownership of Improvements and Personal Property. In the
case oftennination of this Lease by CITY prior to the end of the specified
Term, any liens and encumbrances must be approved in writing by the City
Manager.

SECTION 3: USES

3.1 Sole Pennitted Uses. The Premises are leased to LESSEE solely and exclusively
for the purposes of developing, operating and maintaining for the use of the
general public, a resort hotel including restaurant, cocktail lounge, coffee shop,
gift shop, boat slips, boat rental and sales, marine fuel docks, sportfishing
facilities including sale and rental of fishing equipment, all in accordance with the
General Development Plan referenced in Section 8.12 Development Plan and for
other related purposes or incidental purposes as may be first approved in writing
at the sole discretion of City Manager and for no other purpose whatsoever.
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The use of the Premises for any unauthorized, illegal or unpermitted purpose shall
constitute a substantial default and subject this Lease to termination at the sole
option of the CITY. If LESSEE is reasonably in doubt as to the propriety of any
particular use, LESSEE may request the written determination of the City
Manager or designee that the use is permitted or is not permitted. The
determination will be at the sole discretion of the City Manager or designee and
shall be final as to the proposed use.

3.2 Failure to Use Premises. LESSEE covenants and agrees to use the Premises for
the purposes specified in Section 3.1 Sole Permitted Uses and to diligently pursue
the purposes throughout the term of this Lease. Failure to continuously use the
Premises for the purposes permitted under this Lease, or the use of the Premises
for purposes not expressly authorized herein, shall be grounds for termination by
CITY.

3.3 Competent Management. Throughout the Term, LESSEE shall provide
competent management of the Premises for the intended uses to the satisfaction of
the City Manager. For the purposes of this paragraph, "competent management"
shall mean demonstrated ability in the management and operation of a resort hotel
and related activities in a fiscally responsible manner.

SECTION 4: RENT

4.1 Place of Payment. All rents required by this Lease must be made payable to the
City Treasurer and mailed to:

The Office of the City Treasurer
City of San Diego
P.O. Box 122289
San Diego, California 92112-4165

or hand delivered to:

The Office of the City Treasurer
Civic Center Plaza
1200 Third Avenue
First Floor
San Diego, California

The place of payment may be changed at any time by CITY upon thirty (30) days
written notice to LESSEE. Mailed rental payments shall be deemed paid upon the
date the payment is postmarked by the postal authorities. If postmarks are
illegible, the payment shall be deemed paid upon actual receipt by the City
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Treasurer. LESSEE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail.

4.2 Rent.

a. Minimum Rent. The annual minimum rent for a one-year period
("Construction Period") during the construction of the improvements
related to the General Development Plan described in Section 8.12
Development Plan of this Lease shall be one million dollars
($1,000,000.00), which is eighty-three thousand three hundred thirty-three
dollars and thirty-three cents ($83,333.33) on a monthly installment basis.
The Construction Period shall commence on November I, 2005 unless
LESSEE provides written notice to CITY of changes in the construction
schedule and establishes a revised starting date for the Construction
Period. Under no circumstances shall the Construction Period begin later
than July 1,2006. If the Construction Period begins after the
Commencement Date, the initial annual minimum rent for the period
between the Commencement Date and the beginning of the Construction
Period shall be one hundred ten thousand dollars ($110,000.00) per month.
The annual minimum rent between the end of the Construction Period and
the end of the fourth Lease Year shall be one million three hundred twenty
thousand dollars ($1,320,000.00), which is one hundred ten thousand
dollars ($110,000.00) on a monthly installment basis. At the beginning of
the fifth Lease Year, the minimum rent shall be adjusted as described in
Section 4.2b Minimum Rent Adjustment of this Lease.

If the minimum rent is greater than the percentage rent on a calendar
month basis, then 1/12 of the annual minimum rent is required to be paid
for that month. Minimum rents are to be paid in monthly installments on
or before the day of the calendar month when percentage rents are due
pursuant to Section 4.3 Payment Procedure of this Lease.

Provided, however, if the combined total percentage rent payments and
monthly installments of the minimum rent during any Lease Year equal or
exceed the required annual minimum rent for that year, then for the
balance of the year, LESSEE shall discontinue paying monthly
installments of the minimum rent and shall continue paying only
percentage rents until the beginning of the following Lease Year.
Provided further, if in any Lease Year, minimum rents paid plus
percentage rents paid exceed the annual minimum rent and also exceed the
rent which would have been paid if the percentage rent had been paid on
total gross income, the excess over the total rent owed shall be credited
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against the next payable rent as it becomes due. It is the intent of this
provision that LESSEE shall pay monthly installments of the annual
minimum rent as a guarantee against the percentage rent requirement and
that the greater of the two requirements, minimum or percentage,
whichever occurs throughout the Term, shall prevail on an annual basis.

b. Minimum Rent Adjustment. Effective at the beginning of the first day of
the fifth Lease Year of this Lease and at the beginning of each three (3)
year period thereafter during the Term, the annual minimum rent shall be
adjusted to seventy-five percent (75%) of the annual average of actual
rents paid or accrued during the two (2) years preceding the adjustment
date. The annual minimum rent shall then be divided by twelve (12) to
establish the new monthly minimum rent. CITY will calculate
adjustments upon completion of payments due for the preceding rental
period in order to determine the amount of the adjustment to be effective
on the dates stated in this Lease. Until the calculations are completed,
LESSEE shall continue paying monthly minimum rents at the prior rate.
LESSEE shall pay to CITY any additional rents determined by the
adjustment to be due for the months previously paid at the prior rate within
thirty (30) days following written notice. In no event shall any minimum
rent adjustment result in a decrease in the minimum rent requirement in
effect immediately prior to the adjustment date.

c. Percentage Rents. Percentage rents will be calculated on a calendar month
basis and will consist of the following percentages of Gross Income (as
defined in Section 4.4 of this Lease) resulting from the use of the
Premises:

Percentages

Seven and one-quarter percent (7.25%)

-7-

Business Activities

Of the gross income from the
rental of rooms. The
percentage rate for this
activity shall increase to
seven and one-half percent
(7.5%) at the beginning of the
sixth Lease Year; then seven
and three-quarter percent
(7.75%) at the beginning of
the eleventh Lease Year.
After the twenty-fifth Lease
Year, the percentage rate
shall be adjusted as described
in Section 4.2d below.
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Three and one-quarter percent (3.25%)

Six and one~quarter percent (6.25%)

Eight and one-half percent (8.5%)
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Of the gross income from the
sale of food and non-
alcoholic beverages prepared
or dispensed on the Premises.
The percentage rate for this
activity shall increase to three
and one-half percent (3.5%)
at the beginning of the sixth
Lease Year. After the
twenty-fifth Lease Year, the
percentage rate shall be
adjusted as described in
Section 4.2d below.

Of the gross income from the
sale of alcoholic beverages
prepared or dispensed on the
Premises. The percentage
rate for this activity shall
increase to six and one-half
percent (6.5%) at the
beginning of the sixth Lease
Year; then seven percent
. (7.0%) at the beginning of the
eleventh Lease Year. After
the twenty-fifth Lease Year,
the percentage rate shall be
adjusted as described in
Section 4.2d below.

Of the gross income from the
operation of any gift shop or
lobby shop on the Premises.
The percentage rate for this
activity shall increase to nine
and one-quarter percent
(9.25%) at the beginning of
the sixth Lease Year; then ten
percent (10.0%) at the
beginning of the eleventh
Lease Year. After the
twenty-fifth Lease Year, the
percentage rate shall be
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adjusted as described in
Section 4.2d below.

Fifty percent (50.0%) Of the gross income from in-
house movies.

Twenty-five percent (25.0%) Of the gross income from the
rental of boat slips and
related boating operations.

Three percent (3.0%) Of the gross income from the
sale of petroleum products,
except diesel fuel.

One and one-half percent (1.5%) Of the gross income from the
sale of diesel fuel.

Five percent (5.0%) Of the gross income from
commissions derived by
LESSEE from the sale of
used boats, used boat
engines, and used boat
trailers in which LESSEE has
no financial interest.

Two percent (2.0%) Of the gross income from the
sale of boats and motors,
except as otherwise specified
in this Lease, and any
accessories included at the
time of the sale.

Four percent (4.0%) Of the gross income from the
service of boats and motors,
sale of boat and motor parts,
and marine hardware.

Seven percent (7.0%) Of the gross income from the
sale of sportfishing and sight-
seeing tickets.

Fifty percent (50.0%) Of LESSEE'S gross income
from coin-operated
telephones.
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Seven percent (7.0%) Of the gross income from all

other telephone operations.

Twenty-five percent (25.0%) Of the of the net
commissions or any other
compensation paid to
LESSEE or sublessees for the
right to install or operate
coin-operated vending, game
or service machines or
devices on the Premises,
excluding coin-operated
telephones.

Ten percent (10.0%) Of the gross income from
coin-operated machines or
devices owned, rented or
leased by LESSEE or
sublessees for use on the
Premises.

Fifty percent (50.0%) Of the gross income derived
from telecommunication
installations permitted on the
Premises.

Ten percent (10.0%) Of the gross income derived
from all other activities
permitted on the Premises.

The City Manager, in his sole discretion, may approve an additional
percentage rate or flat rate of rent for each other incidental service or
operation supplementary to the permitted use(s) set forth under Section 3.1
Sole Permitted Uses of this Lease as may be approved in writing by the
City Manager prior to commencement of the other service(s) or
operation(s). Provided, however, any activity conducted on the Premises
without prior approval by the City Manager shall be subject to the
requirements of Section 4.7 Unauthorized Use Charge of this Lease.

d. Percentage Rent Adjustment. At least six (6) months prior to the
beginning of the twenty-sixth Lease Year and at least six (6) months prior
to the beginning of the thirty-sixth Lease Year, and forty-sixth Lease Year,
the parties, through appraisal, will adjust the percentage rates of
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LESSEE'S gross income to be paid CITY effective upon the first day of
the twenty-sixth Lease Year, thirty-sixth Lease Year, and forty-sixth Lease
Year. The adjustment will be made to the degree necessary to provide a
fair rental to CITY as determined by the City Manager and LESSEE,
taking into consideration the criteria set forth in Section 4.2e Percentage
Rent Appraisal. The City Manager, in his sole discretion, may determine
that no percentage rent adjustment is necessary and waive the requirement
for the appraisal process for any specific adjustment period.

e. Percentage Rent Appraisal. If the parties do not agree upon the amount of
adjustment to the percentage rates as provided for in Section 4.2d
Percentage Rent Adjustment, then the adjustment shall be determined by a
qualified professional independent real estate appraiser selected by mutual
consent of the parties to this Lease from the list of appraisers approved by
CITY. CITY and LESSEE agree to equally share the cost of the mutually
selected appraiser.

If the parties do not reach agreement as to selection of a mutually
acceptable appraiser, then CITY and LESSEE shall each select a qualified
professional independent real estate appraiser who in turn will select a
third qualified professional independent real estate appraiser, which third
appraiser will be employed to set the percentage rates to be applied to
LESSEE'S percentage rate adjustment.

If a mutually acceptable third appraiser is not agreed upon between the two
selected appraisers within ten (10) days, then the third appraiser will be
appointed by the presiding judge of the Superior Court of the State of
California, County of San Diego, acting in his or her individual capacity,
upon application by either CITY or LESSEE with prior written notice
thereof to the other party. If the Superior Court judge declines to make the
appointment, the parties hereto agree that the third appraiser shall be
promptly determined in accordance with the rules of the American
Arbitration Association. The third appraiser shall complete the
assignment within sixty (60) days of appointment. Each party shall pay
the cost of its own selected appraiser, and both CITY and LESSEE agree
to equally share the cost of the third mutually selected or court-appointed
appraiser. CITY and LESSEE agree to accept and be bound by the
percentage rates determined by the appraiser selected or appointed to
complete the assignment.

In establishing the percentage rates for the items under review, the
appraiser shall consider the Premises as a fee simple absolute estate, and
as vacant and available for a Term equal to the initial full term of the
Lease on the open market for the authorized purposes of this Lease at the

- 11 -



• •
commencement of the rental period under review. The appraiser will be
guided by prevailing market percentage rates for similar operations
primarily within the Southern California area, if available. If the appraisal
is not completed in time to permit the percentage adjustment to be made
upon the applicable commencement of the period under review, LESSEE
shall continue to pay rent in accordance with the then-existing lease rates,
and the adjustment, when determined, will be retroactive to the adjustment
date. LESSEE shall pay any deficiency to CITY within sixty (60) days
after determination of the new percentage rate(s). Inno event, however,
shall any rent adjustment result in any decrease in any percentage rental
rate.

4.3 Payment Procedure.

a. On or before the last day of the calendar month following the calendar
month in which the Gross Income subject to rents was earned, LESSEE
shall provide to CITY a statement signed by LESSEE or its authorized
agent attesting to its accuracy, which shall be legally binding upon
LESSEE, and which will include the following:

1. One-twelfth of the annual minimum rent until the full annual rent
is achieved in any Lease Year.

u. Total gross receipts for the subject month, itemized as to business
categories for which separate percentage rents are established. A
gross receipts breakdown of each business conducted on the
Premises must be included when a reported category shows gross
income to be from more than one business operation.

iii. The percentage rental due CITY, computed and totaled.

IV. The accumulated total of all rents previously paid for the current
Lease Year.

b. Together with the statements, LESSEE shall provide payment in the
greater of the two following amounts:

1. One-twelfth of the annual minimum rent; or

n, The total percentage rent due CITY computed as described in this
section.

c. Any rents due CITY from sublease activities or operations shall be
calculated based upon the earliest of the following dates (whether or not
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prior approval was given by CITY as required by this Lease and whether
or not a separate percentage rent was established by CITY):

1. Sublease commencement date; or

n. Physical occupancy date; or

Ill. Earliest activity date (i.e., sale of goods, solicitation of business,
construction or alterations, etc.).

4.4 Gross Income. "Gross Income" as used in this Lease, includes all income
resulting from occupancy of the Premises from whatever source derived whether
received or to become due. Gross Income includes income received by LESSEE
or by any sublessee, permittee or licensee, or their agents, and all Gross Income
received by any sublessee, permittee, licensee, or other party as a result of
occupancy or operation of the Premises, except as may be otherwise specified in
this Lease. Gross Income does not include federal, state, or municipal taxes
collected from the consumer (regardless of whether the amount is stated to the
consumer as a separate charge) and paid over periodically by LESSEE to a
governmental agency accompanied by a tax return or statement as required by
law. Possessory interest taxes or other property taxes shall not be deducted in
computing gross income. Gross Income shall not include refunds for goods
returned for resale on the Premises or refunds of deposits. The amount of the
taxes and refunds shall be clearly shown on the books and records of LESSEE.
The percentage rent shall be calculated and paid by LESSEE on the basis of the
Gross Income whether the income is received by LESSEE or by any sublessee,
permittee or licensee, or their agents, and all Gross Income received by any
sublessee, permittee, licensee, or other party as a result of occupancy of the
_Premises or the operations conducted on or from the Premises shall be regarded as
Gross Income of LESSEE for the purpose of calculating the percentage rent under
this Lease required to be paid by LESSEE to CITY, except as may be otherwise
specified by or pursuant to this Lease.

4.5 Inspection of Records.

a. Records. LESSEE shall, at all times during the Term, keep or cause to be
kept true and complete books, records, and accounts of all financial
transactions in the operation of all business activities conducted upon and
financial transactions resulting from the use of the Premises. The records
shall be supported by source documents such as sales slips, daily cash
register tapes, purchase invoices, or other documents as necessary to allow
CITY to easily determine the total Gross Income.

Any retail sales or charges will be recorded by means of cash registers or
other comparable devices which display to the customer the amount of the
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transaction and automatically issue a receipt. The registers will be
equipped with devices that lock in sales totals and other transaction
numbers and sales details that are not resettable. Totals registered shall be
read and recorded at the beginning and end of each business day.

In the event of admission charges or rentals, LESSEE shall issue serially
numbered tickets for each admission or rental and shall keep an adequate
record of tickets, as well as a record of unissued tickets.

All retail sales and charges may be recorded by a system other than cash
registers or other comparable devices provided the system is approved by
CITY.

b. Financial Statements. Within sixty (60) days after the end of each Lease
Year, LESSEE shall, at its expense, submit to CITY a statement inwhich
the total Gross Income and the corresponding amounts of rents paid CITY
for the year are classified according to the categories of business
established for any percentage rental and for any other business conducted
on or from the Premises. The statement shall be signed by LESSEE or its
authorized agent attesting to the accuracy of the Gross Income and shall be
legally binding upon LESSEE.

c. Right to Inspect. All LESSEE'S books of account, records, and
supporting documentation, as described in Section 4.5 of this Lease, will
be kept for at least five (5) years and made available to CITY in one
location within the City of San Diego. The books and records shall be
maintained separate from all other accounts not relating to the Premises.
The CITY, at its discretion, shall have the right to inspect and audit the
business of LESSEE, its agents, sub lessees, concessionaires, and licensees
operating on and in connection with the Premises as necessary and
appropriate for CITY to determine the amounts of rent due CITY in
compliance with the requirements of this Lease.

At CITY'S request, LESSEE shall promptly provide, at LESSEE'S
expense, any necessary data to enable CITY to fully comply with all
requirements of the state or federal government for lease information or
reports concerning the Premises. The data will include, if requested by
CITY, a detailed breakdown of LESSEE'S receipts and expenses.

d. Audit Cost. The full cost of CITY'S audit(s) will be borne by CITY
unless one or both of the following conditions exists, in which case
LESSEE agrees to pay CITY'S cost ofaudit(s):

1. The audit(s) reveal an underpayment of more than five percent
(5%) or more than Ten Thousand Dollars ($10,000), whichever is
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less, between the rent due as reported and paid by LESSEE
pursuant to this Lease and rent due as determined by the audit(s);
or

u, LESSEE has failed to maintain complete and true books, records,
accounts, and supporting source documents in strict accordance
with this section of this Lease.

LESSEE shall pay any deficiency determined by the audit(s) plus interest
on the amount as defined in Section 4.6 Delinquent Rent of this Lease,
within thirty (30) days of notice by CITY. CITY will credit any
overpayment against incoming rents. Any overpayment determined after
the end of this Lease will be refunded by CITY within thirty (30) days of
confirmation by the City Manager of the audit(s) findings.

e. Default. LESSEE'S failure to keep complete and accurate records by
means of double-entry bookkeeping and make them available for CITY
inspection is, like all other failures to comply with covenants of this Lease,
a breach of this Lease and cause for termination.

4.6 Delinquent Rent.

a. Late Pavrnent. If LESSEE fails to pay the rent when due, LESSEE shall
pay, in addition to the unpaid rents, five percent (5%) of the delinquent
rent. If the rent is still unpaid at the end of fifteen (15) days, LESSEE
shall pay an additional five percent (5%) [being a total often percent
(10%)], which is agreed by the parties to this Lease to be appropriate to
compensate CITY for loss resulting from rental delinquency, including
lost interest, opportunities, legal costs, and the cost of servicing the
delinquent account. In no event shall the charge for late payments of rent
be less than twenty-five dollars ($25).

b. Audit Deficiency. If a CITY audit(s), as applicable, discloses that the rent
for the audited period(s) has been underpaid in excess of five percent (5%)
of the total required rent, then LESSEE shall pay CITY the cost of the
audit(s) plus ten percent (10%) per year on the amount by which the rent
was underpaid, in addition to the unpaid rents as shown to be due CITY, as
compensation to CITY for administrative costs and loss of interest as
previously described in this Lease. In the event CITY audit(s) discloses
that the unpaid rent is less than five percent (5%) of the total rent, and
should LESSEE fail to pay the unpaid rent within thirty (30) days after
written notice from CITY, an additional fee often percent (10%) of the
unpaid amount shall be added to the unpaid amount to compensate CITY
for costs and losses due to the nonpayment. LESSEE agrees to pay the
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amounts and further agrees that the specific late charges represent a fair
and reasonable estimate of the costs that CITY will incur from LESSEE'S
late payment. Acceptance of late charges and any portion of the late
payment by CITY shall in no event constitute a waiver of LESSEE default
with respect to late payment, nor prevent CITY from exercising any of the
other rights and remedies granted in this Lease.

4.7 Unauthorized Use Charge. LESSEE shall pay CITY fifty percent (50%) of the
gross receipts for any service or use that is not permitted by this Lease. This
payment is subject to the due date provided in this Lease for rental payments and
the provision for delinquent rent. The existence of the fifty percent (50%) charge
in this clause and the payment of this charge or any part of it, does not constitute
an authorization for a particular service or use, and does not waive any CITY
rights to terminate a service or use or to default LESSEE for participating in or
allowing any unauthorized use of the Premises.

SECTION 5: ASSIGNMENT

5.1 Assignment and Subletting. LESSEE shall not assign this Lease or any interest in
this Lease and shall not sublet the Premises or any part, or any right or privilege
appurtenant to this Lease, or allow any other person, except employees, agents,
and guests of LESSEE, to use or occupy the Premises, or any part, without the
prior written consent of the City Manager in each instance. A consent to
assignment, subletting, occupation, or use by any other person shall not be
deemed to be a consent to any subsequent assignment, subletting, occupation, or
use by another person. Any assignment or subletting without consent shall be
void and shall, at the option of CITY, terminate this Lease. This Lease shall not,
nor shall any interest in this Lease, be assignable as to the interest of LESSEE by
operation oflaw, without the written consent of the City Manager.

"Assignment" for the purposes of this clause shall include any transfer of any
ownership interest in this Lease by LESSEE or by any partners, principals, or
stockholders, as the case may be, from the original LESSEE, its general partners,
or principals.

Approval of any. assignment or sublease shall be conditioned upon the assignee or
sublessee agreeing in writing that it will assume the rights and obligations
assigned or subleased and that it will keep and perform all covenants, conditions,
and provisions of this Lease which are applicable to the rights acquired. The City
Manager shall require, as a condition to approval of any sublease of the majority
portion of the leasehold or any assignment, that the LESSEE pay additional
consideration to CITY, as set forth in Section 5.3 Additional Consideration to
CITY of this Lease, commencing on the effective date of the proposed sublease
of the majority portion of the leasehold or assignment, and may further require
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that this Lease or the requested sublease otherwise be revised to comply with
standard CITY lease requirements that are then current. Pursuant to City Charter
Section 225, which is incorporated into this Lease by reference, the City Manager
must review and approve every person or entity which will have an interest in this
Lease as a sublessee or assignee. The City Manager's approval will not be
unreasonably withheld, provided all persons and entities are of good character and
reputation in the community.

5.2 Encumbrance. Subject to prior consent by City Manager, which shall not be
unreasonably withheld, LESSEE may encumber this Lease, its leasehold estate,
and its improvements thereon by deed of trust, mortgage, chattel mortgage, or
other security instrument to assure the payment of a promissory note or notes of
LESSEE, upon the express condition that the proceeds of the loan or loans be
devoted exclusively to the purpose of acquiring the leasehold interest and
developing the Premises in accordance with Section 8.12 Development Plan of
this Lease. However, a reasonable portion of the loan proceeds may be disbursed
for payment of incidental costs of construction, including but not limited to the
following: off-site improvements for service of the Premises; on-site
improvements; escrow charges; premiums for hazard insurance or other insurance
or bonds required by CITY; title insurance premiums; reasonable loan costs such
as discounts, interest, and commissions; and architectural, engineering, and
attorneys fees and other normal expenses incidental to the construction.

Any subsequent encumbrances on the Premises or on any permanent
improvements on the Premises must first have the approval in writing of the City
Manager. Subsequent encumbrances shall also be for the exclusive purpose of
development of the Premises. Provided, however, after the Premises are fully
developed in accordance with said Development Plan to the satisfaction of the
City Manager, proceeds from refinancing or from subsequent encumbrances may
be used to reduce LESSEE'S equity so long as LESSEE pays additional '
consideration to CITY as set forth in Section 5.3 Additional Consideration to
CITY of this Lease, and further that LESSEE understands and specifically agrees
that the City Manager shall have the sole and absolute discretion to approve,
disapprove, or condition any proposed subsequent encumbrance, including but not
limited to amending the Lease to provide then current rents and provisions.

In the event any approved deed of trustor mortgage or other security-type
instrument should at any time be in default and be foreclosed or transferred in lieu
offoreclosure, CITY will accept the approved mortgagee or beneficiary of the
Lease as its new tenant under this Lease with all the rights, privileges, and duties
granted and imposed in this Lease.
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Upon prior written approval by City Manager, the mortgagee or beneficiary may
assign this Lease to its nominee, if nominee is a reputable, qualified, and
financially responsible person or entity in the opinion of City Manager. Any deed
of trust, mortgage, or other security instrument shall be subject to all of the terms,
covenants, and conditions of this Lease and shall not be deemed to amend or alter
any of the terms, covenants, or conditions of this Lease. Pursuant to City Charter
Section 225, the City Manager must review and approve every person or entity
which will have a financial interest in this Lease. The City Manager's approval
will not be unreasonably withheld, provided all persons and entities are of good
character and reputation in the community.

5.3 Additional Consideration to CITY. CITY acknowledges that LESSEE will enter
into an operating sublease with KenCal Operating LLC. LESSEE and CITY agree
that in the event of an assignment, in the event of a subsequent subletting of the
majority portion of the leasehold, or in the event of a refinancing creating an
encumbrance against the leasehold after the permanent improvements have been
constructed, pursuant to the Development Plan as described in Section 8.12 of this
Lease, LESSEE shall pay to CITY two percent (2%) of the gross amount paid for
the leasehold in connection with an approved assignment of the Lease, two
percent (2%) of any amount paid LESSEE in consideration ofa sublease of all or
a majority portion of the leasehold, or two percent (2%) of the amount of any
increased loan or encumbrance against the property over and above the amount of
the then existing balance(s) of the existing encumbrance(s). The amount upon
which the two percent (2%) shall be based shall be the total consideration
resulting from the transaction including total cash payments and the market value
of noncash consideration, including but not limited to stocks, bonds, deferred
payments, secured and unsecured notes, and forbearances regarding claims and
judgments. Prior to CITY'S consent to any assignment, majority subletting, or
refinancing, LESSEE shall deliver to CITY a written statement of all sums due
and owing to CITY from LESSEE pursuant to the provisions of this paragraph,
together with an acknowledgment from the proposed assignee, sublessee, or
refinancing agency as to the amount due CITY. The sum due CITY shall be
payable in full to CITY concurrent with the completion of the transaction, be it an
assignment, a sublease, or a refinancing. Any assignment, subletting, or
refinancing in violation of the terms and conditions of this paragraph shall be
void. The provisions of this paragraph shall not apply to:

a. An assignment or transfer of a beneficial interest in the leasehold resulting
from devise, bequest, intestate succession, or by operation of law for the
benefit of the spouse or descendants (i) of LESSEE (if an individual) or
(ii) of LESSEE'S principal owner or chief executive officer (if LESSEE is
other than an individual);
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b. Another assignment for which the City Manager determines that the legal

and equitable ownership interests in the leasehold have remained
unchanged, such as a change in the legal or fictitious name of the LESSEE
without any other change in the equity in beneficial use of, or legal title to,
the leasehold as an asset or the income produced.

5.4 Control by Specified Individuals or Entities. The limited liability company named
in this Lease as LESSEE shall remain owned and controlled by KAREC
California Development Program, LLC, a California limited liability company at
least to the extent of fifty-one percent (51%) of the membership interests of the
corporation, and they shall, as co-executives, supervise the business enterprise
operated on the Premises. Provided, however, if any of the members shall
become incapacitated, then the other(s) shall continue in the supervision of the
business enterprise. If all parties are incapacitated, then the members of the
limited liability company shall select an experienced manager acceptable to CITY
to supervise the enterprise on the Premises. Sale or transfer of any membership
interest in the corporation in excess of five percent (5%) shall be considered an
assignment of interest and shall be treated in accordance with the provisions of
Section 5.1 Assignment and Subletting and Section 5.3 Additional Consideration
to CITY of this Lease; provided, however, that the stock of any stockholder may
be assigned to his or her spouse or direct lineal heirs upon notification in writing
to CITY.

5.5 Mortgage Requirements. CITY shall execute the documents and agreements as
may be reasonably required by LESSEE'S leasehold mortgagee which are not
contrary to the term, conditions and provisions of this Lease. CITY further agrees
to modify the provisions of this Lease regarding the giving of notice as may be
reasonably required by LESSEE'S leasehold mortgagee.

5.6 Operating Agreements. CITY approves KenCal Operating LLC, as sublessee,
Hyatt Corporation as operator and manager of the hotel, and JG Management as
manager and operator of the marina and sportfishing operations of the Premises.
Lessee shall submit, within 90-days of the Commencement Date, copies of the
operating sublease with"KenCal Operating LLC, and management agreements
with Hyatt Corporation and JG Management for City Manager review and
approval, which approval shall not be unreasonably withheld.

SECTION 6: DEFAULTS AND REMEDIES

6.1 Defaults and Remedies. On the occurrence of a default by LESSEE, CITY shall
have the right to pursue anyone or more of the remedies listed in this section in
addition to any other remedies now or later available to CITY in law or equity.
These remedies are not exclusive but cumulative.
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a. Defaults. Each of the following shall constitute an event of default under

this Lease:

(1) LESSEE'S failure to make any payment required under this Lease
when due if the failure continues for five (5) days following written
notice of the failure by CITY.

(2) LESSEE defaults in the performance of any covenant or condition
required by this Lease, other than those requiring payment to
CITY, to be performed by LESSEE and fails to cure the default
within thirty (30) days following written notice from CITY; or if
any default, other than those requiring payment to CITY, is not
curable within thirty (30) days, and fails to commence to cure the
default(s) within the thirty-day period and diligently pursue the
cure to completion.

(3) LESSEE voluntarily files any petition under any bankruptcy or
insolvency act or law.

(4) LESSEE has involuntarily filed against it any petition under any
bankruptcy or insolvency act or law and the matter is not dismissed
within ninety (90) days of filing.

(5) LESSEE is adjudicated a bankrupt.

(6) LESSEE makes a general assignment for the benefit of creditors.

(7) LESSEE uses the Premises for any unauthorized purpose.

b. Remedies

(I) For Default Based Upon Nonoavment. Upon default by LESSEE
for nonpayment under Section 6.1a (1) above, City may, at its
option, give LESSEE, or any person claiming rights through
LESSEE, a written Three-Day Notice to Payor Quit or CITY may
terminate the Lease and all right of LESSEE and of all persons
claiming right through LESSEE to the Premises or to possession of
the Premises and CITY may enter and take possession of the
Premises and may recover the sum set forth below.

(2) For Any Other Default. Upon default by LESSEE based upon
Section 6.la (2-7) above, CITY may, at its option, terminate the
lease and all right of LESSEE and of all persons claiming right
through LESSEE to the Premises or possession of the Premises,
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and CITY may enter and take possession of the Premises and may
recover from LESSEE the sums set forth below. However, in the
event that any default described in Sections 6.1a (2-7) is not
curable within thirty (30) days after notice to LESSEE, CITY will
not terminate this Lease pursuant to the default if LESSEE
immediately commences to cure the default and diligently pursues
the cure to completion.

(3) Upon termination of the Lease due to default, City may recover the
sum of:

(a) the worth at the time of award of any unpaid rent that had
been due at the time of termination;

(b) the worth at the time of award of the amount by which (i)
the unpaid rent that would have been earned after
termination until the time of award minus (ii) the amount of
rent lost, if any, and LESSEE affirmatively proves could
have been reasonably avoided;

(c) the worth at the time of award of the amount by which (i)
the unpaid rent for the balance of the Term after the time of
the award minus (ii) the amount of rent lost, if any, as
LESSEE affirmatively proves could be reasonably avoided;

(d) any other amount necessary to compensate CITY for the
detriment proximately caused by LESSEE'S failure to
perform LESSEE'S obligations or that, in the ordinary
course of things, would be likely to result; and

(e) all other amounts in addition to or in lieu of those
previously stated as may be permitted from time to time by
California law. As used in clauses (a) and (b) of this
Section, the "worth at time of award" is computed by
allowing interest at the rate often percent (10%) per
annum. As used in clause (c) of this Section, the "worth at
the time of award" is computed by discounting that amount
at the discount rate of the Federal Reserve Bank of San
Francisco at the time of award plus two percent (2%). As
used in this Section the term "rent" shall include base rent,
percentage rent and any other payments required by
LESSEE.
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(4) If there is a deed of trust or mortgage on the leasehold interest, and

LESSEE has provided CITY with an address where notice can be
sent to the respective mortgagee or beneficiary, CITY will give the
mortgagee or beneficiary written notice of the default(s)
complained of, and the same mortgagee or beneficiary will have
thirty (30) days from the notice to cure the default(s) or, if any the
default is not curable within thirty (30) days, to commence to cure
the default(s) and diligently pursue the cure to completion. The
thirty (30) day period may be extended during the time as
mortgagee or beneficiary pursues the cure with reasonable
diligence upon written request by the mortgagee or beneficiary.
CITY agrees that CITY shall not terminate this Lease in connection
with any non-monetary default which Lender has elected to remedy
or is causing to be remedied so long as Lender attempts to remedy
such default with diligence toward completion (and if such non-
monetary default is not susceptible to cure by Lender, so long as
Lender is diligently pursing foreclosure under its Mortgage).

If the mortgagee or beneficiary will be required to exercise its right
to cure the default(s) through litigation or through foreclosure, then
CITY will have the option of the following courses of action in
order that the default(s) may be expeditiously corrected:

(a) CITY may correct the default(s) and charge the costs of the
default(s) to the account of LESSEE, which charge will be
due and payable on the date that the rent is next due after
presentation by CITY to LESSEE and mortgagee or
beneficiary of a statement of the costs.

(b) CITY may correct the default(s) and may recover the costs
of the default(s) from the proceeds of any insurance fund
held by CITY, CITY and LESSEE or by CITY and
mortgagee or beneficiary, or CITY may use the funds of
any faithful performance or cash bond on deposit with
CITY, or CITY may calion the bonding agent to correct the
default(s) or to pay the cost of correction performed by or at
the direction of CITY.

(c) CITY may terminate this Lease as to the rights of LESSEE
by assuming or causing the assumption of liability for any
trust deed or mortgage, LESSEE agrees to assume and pay
any and all penalties or bonuses required by the
beneficiaries, trustees or mortgagees as a condition of early
payoff of the related obligations by CITY. CITY may, as
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an alternative, substitute for the terminated LESSEE a new
tenant reasonably satisfactory to the mortgagee or
beneficiary. Any reasonable costs incurred by CITY in
releasing to a new tenant will be the responsibility of the
terminated LESSEE, and LESSEE agrees to reimburse
CITY for any costs.

Should the default(s) be noncurable by LESSEE, then any
lender holding a beneficial interest in the leasehold, whose
qualifications as an assignee have been approved by CITY,
will have the absolute right to substitute itself in place of
LESSEE under this Lease and to commence performance of
this Lease. If the mortgagee or beneficiary gives notice in
writing of its election to so substitute itself within the thirty
(30) day period after receiving written notice by CITY of
the default, and the default, if curable, is cured by the
mortgagee or beneficiary, then this Lease will not terminate
pursuant to the default. In that event, CITY consents to the
substitution and authorizes the mortgagee or beneficiary to
perform under this Lease all the rights, privileges, and
obligations of LESSEE, subject to cure of the default, if
possible, by mortgagee or beneficiary and LESSEE agrees
to assign all its interest in and to its leasehold estate to
mortgagee or beneficiary. Upon written request by
mortgagee or beneficiary, CITY shall enter into a new
direct lease with the mortgagee or beneficiary under the
same terms and conditions of the Lease for the remaining
portion of the Term.

c. Abandonment by LESSEE. Even though LESSEE has breached the Lease
and abandoned the Premises, this Lease will continue in effect so long as
CITY does not terminate this Lease, and CITY may enforce all its rights
and remedies under this Lease, including but not limited to the right to
recover the rent as it becomes due, plus damages. Any personal property
left at the Premises thirty (30) days after the expiration or termination of
this Lease shall be considered abandoned and LESSEE forfeits all
ownership to the abandoned personal property. CITY may dispose of the
abandoned personal property as it deems appropriate, without further
liability to LESSEE or any person claiming an interest in the personal
property. CITY may, at its option, remove or dispose of the abandoned
personal property at LESSEE'S expense, LESSEE shall hold CITY
harmless and shall defend CITY against all claims asserted by third
persons claiming an interest in the personal property.
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d. Waiver. Any CITY waiver of a default is not a waiver of any other

default. Any waiver of a default must be in writing and be executed by the
City Manager in order to constitute a valid and binding waiver. CITY
delay or failure to exercise a remedy or right is not a waiver of that or any
other remedy or right under this Lease. The use of one remedy or right for·
any default does not waive the use of another remedy or right for the same
default or for another or later default. CITY'S acceptance of any rents is
not a waiver of any default preceding the rent payment. The property
constituting the Premises is CITY -owned and held in trust for the benefit
of the citizens of the City of San Diego. Any failure by the City Manager
or CITY staff to discover a default or take prompt action to require the
cure of any default shall not result in an equitable estoppel, but CITY shall
at all times, have the legal right to require the cure of any default when the
defaults are discovered or when the City Council directs the City Manager
to take action or require the cure of any default after the default is brought
to the attention of the City Council by the City Manager or by any
concerned citizen.

SECTION 7: INSURANCE RISKS/SECURITY

7.1 Indemnity. LESSEE shall defend, indemnify, protect, and hold the CITY, its
elected officials, officers, representatives, agents, and employees harmless from
and against any and all claims asserted or liability established for damages or
injuries to any person or property, including injury to LESSEE'S employees,
invitees, guests, agents, or officers, which arise out of or are in any manner
directly or indirectly connected with the development or operation of the
leasehold or the work and operations to be performed under this Lease, and all
expenses of investigating and defending against same; provided, however, that
LESSEE'S duty to indemnify and hold harmless shall not include any claims or
liability arising from the established active negligence, sole negligence, or sole
willful misconduct of the CITY, its elected officials, officers, representatives,
agents, and employees.

7.2 Insurance.

a. LESSEE shall take out and maintain at all times during the Term the
following insurance at its sole expense:

(1) Public liability and property damage insurance in the amount of not
less than Five Million Dollars ($5,000,000) Combined Single
Limit Liability with an occurrence claims form. This policy shall
cover all injury or damage, including death, suffered by any party
or parties from acts or failures to act by CITY or LESSEE or by
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authorized representatives of CITY or LESSEE on or in connection
with the use or operation of the Premises.

(2) Fire, extended coverage, and vandalism insurance policy on all
insurable property on the Premises in an amount to cover one
hundred percent (100%) of the replacement cost. Any proceeds
from a loss shall be payable jointly to CITY and LESSEE. The
proceeds shall be placed in a trust fund to be reinvested in
rebuilding or repairing the damaged property. If there is a
mortgage or trust deed on the leasehold in accordance with Section
5.2 Encumbrance of this Lease, the proceeds may be paid to the
approved mortgagee or beneficiary so long as adequate provision
reasonably satisfactory to CITY has been made in each case for the
use of all proceeds for repair and restoration of damaged or
destroyed improvements on the Premises.

b. LESSEE'S responsibility to maintain the insurance also includes the
following:

(1) Additional Insured. All insurance policies, by separate
endorsement, shall name the CITY, its elected officials, officers,
representatives, agents, and employees as additional insureds,
protect CITY against any legal costs in defending claims, and will
not terminate without sixty (60) days prior written notice to CITY.
All insurance companies must be satisfactory to CITY and
licensed to do business in California. All policies shall be in effect
on or before the Commencement Date, except "course of
construction fire insurance" shall be in force on commencement of
all authorized construction on the Premises, and full applicable fire
insurance coverage shall be effective upon completion of each
insurable improvement. LESSEE shall provide to the CITY,
original certificates, endorsements and all other documents
required in this Section 7.2 prior to the Commencement Date.
These original documents will remain on file with CITY during the
entire Term. At least thirty (30) days prior to the expiration of
each policy, LESSEE shall furnish an original certificate(s)
showing that a new or extended policy has been obtained which
meets the terms of this Lease.

(2) Modification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the Term by giving
LESSEE sixty (60) days prior written notice. CITY'S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the Premises.
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LESSEE also agrees to obtain any additional insurance required by
CITY for new improvements, in order to meet the requirements of
this Lease.

(3) Accident Reports. LESSEE shall report to CITY any accident
causing more than ten thousand dollars ($10,000) worth of
property damage or any serious injury to persons on the Premises.
This report shall contain the names and addresses of the parties
involved, a statement of the circumstances, the date and hour, the
names and addresses of any witnesses, and other pertinent
information.

(4) Failure to Comply. If LESSEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance. LESSEE
shall reimburse CITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30)
days of payment stating the amount paid, names of the insurer(s),
and rate of interest. The reimbursement and interest shall be paid
by LESSEE on the first (1st) day of the month following the notice
of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4), if
LESSEE fails or refuses to take out or maintain insurance as required in
this Lease or fails to provide the proof of insurance, CITY has the right to
declare this Lease in default without further notice to LESSEE, and CITY
shall be entitled to exercise all legal remedies in the event of a default.

7.3 Waste, Damage, or Destruction. LESSEE shall give notice to CITY of any fire or
other damage that may occur on the Premises within ten (10) days of the fire or
damage. LESSEE shall not to commit or suffer to be committed any waste or
injury or any public or private nuisance, to keep the Premises clean and clear of
refuse and obstructions, and to dispose of all garbage, trash, and rubbish in a
manner satisfactory to CITY. If the Premises is damaged by any cause which puts
the Premises into a condition which is not decent, safe, healthy, and sanitary,
LESSEE agrees to make or cause to be made full repair of the damage and to
restore the Premises to the condition which existed prior to the damage; or, at
CITY'S option, LESSEE agrees to clear and remove from the Premises all debris
resulting from said damage and rebuild the Premises in accordance with plans and
specifications previously submitted to CITY and approved in writing in order to
replace in kind and scope the operation which existed prior to the damage, using
for either purpose the insurance proceeds as set forth in Section 7.2 Insurance of
this Lease.
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LESSEE shall commence preliminary steps toward performing repairs,
restoration, or replacement of the Premises within thirty (30) days of the
occurrence of the fire or any damage, and shall complete the required repairs,
restoration, or replacement within a reasonable time. CITY may determine an
equitable deduction in the minimum annual rent requirement for the period or
periods that the Premises are untenantable by reason of the damage.

SECTION 8: IMPROVEMENTS/ALTERATIONSIREPAIRS

8.1 Acceptance of Premises. By signing this Lease, LESSEE represents and warrants
that it has independently inspected the Premises and made all tests, investigations,
and observations necessary to satisfy itself of the condition of the Premises.
LESSEE agrees it is relying solely on independent inspection, tests,
investigations, and observations in entering into this Lease. LESSEE further
acknowledges that the Premises are in the condition called for by this Lease, that
CITY has performed all work with respect to the Premises, and that LESSEE does
not hold CITY responsible for any defects whether apparent or latent, in the
Premises, including the presence of any hazardous wastes.

8.2 Entry and Inspection. CITY reserves and shall always have the right, but not the
obligation, to enter the Premises for the purpose of viewing and ascertaining the
condition of the same, or to protect its interests in the Premises, or to inspect the
operations conducted on the Premises. If entry or inspection by CITY discloses
that the Premises are not in a decent, safe, healthy, and sanitary condition, CITY
shall have the right, after ten (10) days written notice to LESSEE, to have any
necessary maintenance work done at the expense of LESSEE, and LESSEE shall
pay promptly any and all costs incurred by CITY in having the necessary
maintenance work done, in order to keep the Premises in a decent, safe, healthy,
and sanitary condition. Further, if at any time CITY determines that the Premises
are not in a decent, safe, healthy, and sanitary condition, CITY may at its sole
option, without additional notice, require LESSEE to file with CITY a faithful
performance bond to assure prompt correction of any condition which is not
decent, safe, healthy, and sanitary. The bond shall be in an amount adequate in
the opinion of CITY to correct the unsatisfactory condition. LESSEE shall pay
the cost of the bond. The rights reserved in this section shall not create any
obligations on CITY or increase obligations elsewhere in this Lease imposed on
CITY.

8.3 Maintenance. LESSEE shall assume full responsibility and cost for the operation
and maintenance of the Premises throughout the Term. LESSEE will make all
repairs and replacements necessary to maintain and preserve the Premises in a
decent, safe, healthy, and sanitary condition satisfactory to CITY and in
compliance with the Development Plan described in Section 8.12 Development
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Plan of this Lease and with all applicable laws. All applicable codes and
standards of CITY, state and federal agencies shall be observed in all
maintenance, repairs, and replacements on the Premises.

8.4 Improvements/Alterations. LESSEE shall not construct any exterior
improvements, structures, or installations on the Premises, or make any exterior
alterations to the Premises without prior written approval by the City Manager.
LESSEE shall not make major structural or architectural design alterations to
approved improvements, structures, or installations on the Premises without prior
written approval by the City Manager and that approval shall not be unreasonably
withheld. LESSEE shall notify City Manager or his designee of improvement
projects on the Premises and shall inform the permitting authority that the
Premises is City-owned property. This provision shall not relieve LESSEE of any
obligation under this Lease to maintain the Premises pursuant to Section 8.3
Maintenance. CITY shall not be obligated by this Lease to make or assume any
expense for any improvements or alterations.

8.5 Utilities. LESSEE shall order, obtain, and pay for all utilities and service and
installation charges in connection with the development and operation of the
Premises. All utilities shall be installed underground in compliance with a City-
approved plan. The utilities serving the Premises as of the date of this Lease are
in compliance with the requirements of the CITY.

8.6 Construction Bond. Whenever there is any construction to be performed on the
Premises, where City Manager approval is required, LESSEE shall deposit with
CITY, prior to commencement of the construction, a faithful performance bond in
the amount of one hundred percent (100%) of the estimated construction cost of
the work to be performed. The bond may be in cash or may be a corporate surety
bond or other security satisfactory to CITY. The bond shall insure that the
construction commenced by LESSEE shall be completed in accordance with the
plans approved by CITY or, at the option of CITY, that the uncompleted
construction will be removed and the Premises restored to a condition satisfactory
to CITY. The bond or cash will be held in trust by CITY for the purpose specified
above or at CITY'S option it may be placed in an escrow or other trust approved
by CITY.

8.7 Liens. LESSEE shall at all times save CITY free and harmless and indemnify
CITY against all claims for labor or materials in connection with operations,
improvements, alterations, or repairs on or to the Premises and the costs of
defending against claims, including reasonable attorney's fees.

If improvements, alterations, or repairs are made to the Premises by LESSEE or
by any party other than CITY, and a lien or notice oflien is filed, LESSEE shall
within five (5) days of the filing either:
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a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY
sufficient to pay in full all claims of all persons seeking relief under the
lien.

8.8 Taxes. LESSEE shall pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon LESSEE or the Premises, including the land, any
buildings, structures, machines, equipment, appliances, or other improvements or
property of any nature whatsoever erected, installed, or maintained by LESSEE or
levied by reason of the business or other LESSEE activities related to the
Premises, including any licenses or permits. LESSEE recognizes and agrees that
this Lease may create a possessory interest subject to property taxation, and that
LESSEE may be subject to the payment of taxes levied on the leasehold interest,
and that LESSEE shall pay all possessory interest taxes. LESSEE further agrees
that payment for taxes, fees and assessments will not reduce any rent due CITY.

8.9 fuw. LESSEE shall not erect or display any banners, pennants, flags, posters,
signs, decorations, marquees, awnings, or similar devices or advertising without
the prior written consent of CITY. If any unauthorized item(s) are found on the
Premises, LESSEE shall remove the item at its expense within twenty-four (24)
hours notice by CITY. At the expiration of the twenty-four (24) hour period,
CITY may remove the item at LESSEE'S cost. The minimum cost of removal of
any unauthorized item shall not be less than three hundred dollars ($300). The
signage on the Premises as of the date of this Lease is in compliance with CITY
requirements and was approved by the CITY.

8.10 Ownership of Improvements and Personal Property.

a. Any and all improvements, trade fixtures, structures, and installations or
additions to the Premises now existing or constructed on the Premises by
LESSEE shall at Lease expiration or Lease termination be deemed to be
part of the Premises and shall become, at CITY'S option, CITY'S property
free of all liens and claims, except as otherwise provided in this Lease.

b. If CITY elects not to assume ownership of all or any improvements, trade
fixtures, structures, and installations, CITY shall so notify LESSEE thirty
(30) days prior to Leasetermination or one hundred eighty (180) days prior
to Lease expiration, and LESSEE shall remove all the improvements,
structures and installations as directed by CITY at LESSEE'S sole cost on
or before Lease expiration or Lease termination. If LESSEE fails to
remove any improvements, structures, and installations as directed,
LESSEE agrees to pay CITY the full cost of any removal.
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c. LESSEE shall remove LESSEE-owned machines, appliances, equipment

(other than trade fixtures), and other items of personal property by the date
of the expiration or termination of this Lease. Any items which LESSEE
fails to remove will be considered abandoned and become CITY'S
property free of all claims and liens, or CITY may, at its option, remove
the items at LESSEE'S expense.

d. If any removal of personal property by LESSEE results in damage to the
remaining improvements on the Premises, LESSEE agrees to repair all
damage.

e. For any necessary removal by either CITY or LESSEE which takes place
beyond the Lease expiration or Lease termination, LESSEE shall pay rent
to CITY at the rate in effect immediately prior to the Lease expiration or
Lease termination.

f. Notwithstanding any of the foregoing, if LESSEE desires to dispose of any
of its personal property used in the operation of the Premises upon Lease
expiration or Lease termination, then CITY shall have the first right to
acquire or purchase the personal property.

8.11 Unavoidable Delay. If the performance of any act required of CITY or LESSEE is
directly prevented or delayed by reason of strikes, lockouts, labor disputes,
unusual governmental delays, acts of God, fire, floods, epidemics, freight
embargoes, or other causes beyond the reasonable control of the party required to
perform an act, the party shall be excused from performing that act for the period
equal to the period of the prevention or delay. Provided, however, this provision
shall not apply to obligations to pay rent pursuant to this Lease. If LESSEE or
CITY claims the existence of a delay, the party claiming the delay shall notify the
other party in writing of the fact within ten (10) days after the beginning of the
claimed delay.

8.12 Development Plan. LESSEE shall develop the Premises in accordance with the
General Development Plan approved by the City Manager and filed in the Office
of the City Clerk which plan is incorporated by this reference. The general
contents and provisions of the General Development Plan are described in Exhibit
"C" of this Lease. The City Manager or his designee shall have the authority to
authorize changes to the plan provided that the principal components as defined in
the General Development Plan may not be modified without City Council
approval and a document evidencing any approved changes shall be filed in the
Office of the City Clerk. Failure by LESSEE to comply with the General
Development Plan shall constitute a major default and subject this Lease to
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termination by CITY, and all improvements shall become the property of the City
free and clear of all liens.

8.13 Failure to Meet Development Schedule. If LESSEE fails to complete construction
in accordance with the schedule of development of the General Development Plan
of this Lease, CITY is entitled to damages in the amount of one hundred dollars
($100) for every day of failure to meet the schedule of development until
completion of development, this amount representing liquidated damages. If
construction is not completed within eighteen (18) months following the date
specified for completion in the Development Plan, CITY may, at its option,
terminate this Lease. The City Manager, in his sole discretion, may approve an
extension to the development schedule of up to one (1) year without further City
Council approval.

8.14 HazardouslToxic Waste.

a. LESSEE shall not allow the release of hazardous substances in, on, under,
or from the Premises. For the purposes of this provision, a release shall
include but not be limited to any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leeching, dumping, or
otherwise disposing of hazardous substances. "Hazardous substances"
shall mean those hazardous substances listed by the Environmental
Protection Agency in regularly released reports and any other substances
incorporated into the State's list of hazardous substances. A copy of the
presently effective EPA and the State lists is on file in the Office of the
City Clerk as Document 769704 and by this reference is incorporated into
this Lease.

b. If any release of a hazardous substance occurs, that is caused by LESSEE,
LESSEE'S subtenants and licensees, invitees and agents, LESSEE shall be
responsible for all costs of remediation and removal of the substances in
accordance with all applicable rules and regulations of governmental
authorities.

c. LESSEE shall defend, indemnify, and hold CITY harmless from any and
all claims, costs, and expenses related to environmental liabilities resulting
from LESSEE'S operations on the Premises, including but not limited to,
costs of environmental assessments, costs of remediation and removal, any
necessary response costs, damages for injury to natural resources or the
public, and costs of any health assessment or health effect studies.

d. If LESSEE knows or has reasonable cause to believe that any hazardous
substance has been released on or beneath the Premises, LESSEE shall
give written notice to the City Manager Within ten (10) days of receipt of
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the knowledge or cause for belief. Provided, however, if LESSEE knows
or has reasonable cause to believe that the substance is an imminent and
substantial danger to public health and safety, LESSEE shall notify the
City Manager immediately upon receipt of this knowledge or belief and
shall take all actions necessary to alleviate the danger. LESSEE shall
notify the City Manager immediately of any notice of violation received or
initiation of environmental actions or private suits relative to the Premises.
In addition, LESSEE and LESSEE'S sublessees shall not utilize or sell
any hazardous substance on the Premises without the prior written consent
of CITY.

e. At any time within the twelve (12) months before Lease expiration or
Lease termination, LESSEE, at CITY'S sole option, shall cause an
environmental assessment of the Premises to be completed by a
professional environmental consultant registered with the State of
Califomia as a Professional Engineer, Certified Engineering Geologist, or
Registered Civil Engineer. The environmental assessment shall be
obtained at the sole cost and expense of LESSEE and shall establish what,
if any, hazardous substances exist on, in, or under the Premises, and in
what quantities. If any hazardous substances exist in quantities greater
than that allowed by CITY, county, state, or federal laws, statutes,
ordinances, or regulations, then the environmental assessment shall
include a discussion of these substances with recommendations for
remediation and removal necessary to effect compliance with those laws
or statutes and estimates of the cost of the remediation or removal.
LESSEE shall cause the remediation and/or removal recommended in the
environmental assessment so that compliance with environmental law is
achieved and shall be solely responsible for all costs and expenses
incurred.

8.15 Coastal Commission Aooroval. LESSEE shall comply with the Califomia
Coastal Act, at its sole cost, and apply to the California Coastal Commission or
other authorized body for any necessary coastal development permit authorizing
the construction of improvements in the Coastal Zone. LESSEE will proceed
with diligence to obtain any necessary permits.

SECTION 9: CITY POLICY IMPLEMENTATION PROVISIONS

9.1 Compliance with Law. LESSEE shall at all times in the construction,
maintenance, occupancy, and operation of the Premises comply with all current
and future applicable laws, statutes, ordinances, and regulations of CITY, county,
state, and federal governments at LESSEE'S sole cost and expense. In addition,
LESSEE shall comply with any and all notices issued by the City Manager or his
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authorized representative under the authority of any law, statute, ordinance, or
regulation.

9.2 CITY Approval. The approval or consent of CITY, wherever required in this
Lease, shall mean the written approval or consent of the City Manager unless
otherwise specified, without need for further resolution by the City Council.

9.3 Nondiscrimination. LESSEE shall not discriminate in any manner against any
person or persons on account of race, color, religion, gender, sexual orientation,
medical status, national origin, age, marital status, or physical disability in
LESSEE'S use of the Premises, including but not limited to the providing of
goods, services, facilities, privileges, advantages, and accommodations, and the
obtaining and holding of employment.

9.4 Compliance with CITY'S Equal Opportunity Contracting Program. LESSEE
acknowledges and agrees that it is aware of, and will comply with, City Council
Ordinance No. 18173 (San Diego Municipal Code Sections 22.2701 through
22.2708, as amended), EQUAL EMPLOYMENT OPPORTUNITY OUTREACH
PROGRAM, a copy of which is attached as Exhibit "D" as may be amended from
time to time. LESSEE and all of its subcontractors are individually responsible to
abide by its contents.
LESSEE shall comply with Title VII of the Civil Rights Act of 1964, as amended;
Executive Orders 11246, 11375, and 12086; the California Fair Employment
Practices Act; and any other applicable federal and state laws and regulations
hereafter enacted. LESSEE will not discriminate against any employee or
applicant for employment on any basis prohibited by law.

LESSEE shall submit a current Work Force Report or a current Equal
Employment Opportunity (EEO) Plan as required by Section 22.2705 of the San
Diego Municipal Code, which sets forth the actions that LESSEE will take to
achieve the CITY'S commitment to equal employment opportunities.

LESSEE shall insert the foregoing provisions in all subcontracts for any work
covered by this Lease so that the provisions will be binding upon each
subcontractor. LESSEE agrees that compliance with EEO provisions flowing
from the authority of both parties will be implemented, monitored, and reviewed
by the CITY'S Equal Opportunity Contracting Program staff.

LESSEE understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements may result in
termination of this Lease and debarment from participating in CITY contracts for
a period of not less than one (1) year.
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9.5 Local Business and Employment. LESSEE acknowledges that the City of San

Diego seeks to promote employment and business opportunities for local residents
and firms in all CITY contracts. LESSEE will, to the extent legally possible,
solicit applications for employment, and bids and proposals for subcontracts, for
work associated with this Lease from local residents and firms as opportunities
occur. LESSEE agrees to hire qualified local residents and firms whenever
feasible.

9.6 CITY Employee Participation Policy. This Lease may, at the sole option of CITY,
be unilaterally and immediately terminated by CITY if LESSEE employs an
individual who, within the twelve months immediately preceding the employment,
did in his/her capacity as a CITY officer or employee participate in negotiations
with or otherwise have an influence on the recommendation made to the City
Council in connection with the selection of the LESSEE. These provisions do not
apply to members of the City Council.

9.7 Drug-free Workplace. LESSEE shall be required to abide by the omnibus drug
legislation passed by Congress on November 18, 1988, by adopting and enforcing
a policy to maintain a drug-free workplace by doing all of the following:

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the Premises and specifying the actions that will be taken
against employees for violations of the prohibition.

b. Establishing a drug-free awareness program to inform employees about all
of the following:

(1) The dangers of drug abuse in the workplace.

(2) The LESSEE'S policy of maintaining a drug-free workplace.

(3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees for drug abuse
violations.

c. LESSEE shall include in each sublease agreement language which
indicates the sublessee's agreement to abide by the provisions of a drug-
free workplace. LESSEE and sublessees shall be individually responsible
for their own drug-free workplace programs.
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9.8 Disabled Access Compliance.

a. LESSEE shall at all times in the construction, maintenance, occupancy and
operation of the Premises comply with the 1990 Americans with
Disabilities Act ("ADA") and Title 24 California Code of Regulations
("Building Code") as defined in Section 18910 of California Health and
Safety Code ("Title 24") and any other applicable federal, state or local
laws and regulations hereafter enacted protecting the rights of people with
disabilities. LESSEE acknowledges and agrees that the LESSEE is aware
of and will comply with Council Policy 100-04, incorporated in this Lease
by reference, adopted by Resolution No. R-282153, relating to the
federally-mandated ADA. LESSEE will be responsible for administering
its own ADA and Title 24 program. LESSEE'S compliance shall include
but not necessarily be limited to the following:

b. LESSEE shall not discriminate against qualified persons with disabilities
in any aspects of employment, including recruitment, hiring, promotions,
conditions and privileges of employment, training, compensation, benefits,
discipline, layoffs, and termination of employment.

c. No qualified individual with a disability may be excluded on the basis of
disability from participation in, or be denied the benefits of, services,
programs, or activities of LESSEE.

d. LESSEE shall post a statement addressing the requirements of the ADA in
a prominent place at the work site.

e. Where required by law, LESSEE shall comply with CITY'S disabled
access requirements by bringing up to code and making accessible any
areas of the Premises which deny access to disabled persons. All
improvements and alterations shall be at the sole cost of LESSEE.

f. LESSEE shall include language in each sublease agreement which
indicates the sublessee's agreement to abide by the foregoing provisions.
LESSEE and sublessees shall be responsible for sublessee's ADA
employment programs.

g. LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements shall
constitute a default under this Lease.

9.9 Water Quality - Best Management Practices and Stormwater Pollution Prevention
Plan. CITY and LESSEE are committed to the implementation of programs to
manage activities on the Premises in a manner which aids in the protection of San
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Diego's precious water resources. LESSEE shall comply with the Best
Management Practices ("BMP") including the Stormwater Management Plan
("SWMP") approved by CITY'S Stormwater Management Program. LESSEE
shall submit, within ninety (90) days of the Commencement Date of this Lease,
BMP and SWMP that are satisfactory to the City Manager that will control
erosion and reduce the amount of pollutants and other sediments discharged from
the Premises. The BMP and SWMP will be reviewed periodically by CITY.
Upon written notice from the City Manager requesting an update of the BMP,
LESSEE shall submit updated BMP and SWMP that are satisfactory to the City
Manager within ninety (90) days of receipt of notice. LESSEE shall implement
any necessary changes to the BMP and SWMP as a result of any review by CITY
to ensure compliance with any changes in laws or regulations. When the BMP
and SWPPS have been developed and implemented by the LESSEE, it is crucial
that the practices be enforced and maintained. It is LESSEE'S responsibility to
inform employees, contractors, subcontractors, agents and vendors of the BMP
andSWMP.

SECTION 10: GENERAL PROVISIONS

10.1 Notices.

a. Any notice required or permitted to be given shall be in writing and may
be served personally or by United States mail, postage prepaid, addressed
to LESSEE at the Premises or at another address designated in writing by
LESSEE; and to CITY as follows:

City Manager
Attention Real Estate Assets Director
City Administration Building
202 "c" Street, M.S. 9B
San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at the
appropriate address designated in writing by the respective party.

b. Any party entitled or required to receive notice under this Lease may by
like notice designate a different address to which notices shall be sent.

10.2 Partial Invalidity. If any term, covenant, condition, or provision of this Lease is
found invalid, void, or unenforceable by a court of competent jurisdiction, the
remaining provisions will remain in full force and effect.
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10.3 Legal Fees. In the event of any litigation regarding this Lease, the prevailing party

shall be entitled to an award of reasonable legal costs, including court and
attorneys fees.

10.4 Number and Gender. Words of any gender used in this Lease shall include any
other gender, and words in the singular number shall include the plural, when the
tense requires.

10.5 Captions. The lease outline, section headings, and captions for various articles
and paragraphs shall not be held to define, limit, augment, or describe the scope,
content, or intent of any or all parts of this Lease. The numbers of the paragraphs
and pages of this Lease may not be consecutive. The lack of consecutive numbers
is intentional and shall have no effect on the enforceability of this Lease.

10.6 Entire Understanding. This Lease contains the entire understanding of the parties.
LESSEE, by signing this agreement, the operating sublease and the management
agreements agrees that there is no other written or oral understanding between the
parties with respect to the Premises. Each party has relied on its own examination
of the Premises, advice from its own attorneys, and the warranties,
representations, and covenants of the Lease itself. Each of the parties in this
Lease agrees that no other party, agent, or attorney of any other party has made
any promise, representation, or warranty whatsoever which is not contained in this
Lease.

The failure or refusal of any party to read the Lease or other documents, inspect
the Premises, and obtain legal or other advice relevant to this transaction
constitutes a waiver of any objection, contention, or claim that might have been
based on these actions. No modification, amendment, or alteration of this Lease
will be valid unless it is in writing and signed by all parties.

10.7 Time is of Essence; Provisions Binding on Successors. Time is of the essence of
all of the terms, covenants, and conditions of this Lease, and, except as otherwise
provided in this Lease, all of the terms, covenants, and conditions of this Lease
shall apply to, benefit, and bind the successors and assigns of the respective
parties, jointly and individually.

10.8 Corporate Authority. Each individual executing this Lease on behalf of LESSEE
represents and warrants that he/she is duly authorized to execute and deliver this
Lease on behalf of the limited liability company, in accordance with the consent
of the membership of the limited liability company or in accordance with the
limited liability company Operating Agreement of Lessee, and that this Lease is
binding upon the limited liability company in accordance with its terms, and that
LESSEE is a duly qualified limited liability company and all steps have been
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taken prior to the Commencement Date. to qualify LESSEE to do business in the
state where the Premises are situated.

10.9 Standard of Employees. LESSEE and its employees shall at all times conduct
themselves and the operations on the Premises in a creditable manner.

10.10 Supersedure. It is mutually agreed that this Lease, upon execution, supersedes
and annuls that certain Lease executed on February 9, 1987, between the City of
San Diego and Islandia Associates, Ltd. (Document RR-267648), which is
hereafter void and of no effect except as to any rentals and fees which may have
accrued or any rights and remedies accrued or granted to CITY under that lease.

10.11 CITY'S Lease Administrator. This Lease shall be administered on behalf of City
by the City Manager or the City Manager's authorized designee.

10.12 Administrative Fees/Cost Recovery. LESSEE shall pay all fees levied by CITY
pursuant to the fee schedule mandated in Council Policy 100-05 and CITY'S
Administrative Regulation 95.25. The fee schedule may be updated from time to
time at the sole discretion of CITY.

10.13 Governing Law. The Lease shall be governed, construed and enforced in
accordance with the laws of the State of California.

SECTION 11: MISSION BAY PARK PROVISIONS

11.1 Transient Slip (or Mooring) Facilities. Five (5) slips (or moorings), depending on
the type of facilities offered, or ten percent (10%) of the total number of slips (or
moorings) maintained by LESSEE, whichever number is larger, shall be specially
marked for use by transient boats. In no event shall these slips (or moorings)
designated for transients be rented or occupied by the same person or boat for
longer than seventy-two (72) consecutive hours. It is the intent of this Section
11.1 to provide overnight slips (or moorings) space for boats normally berthing
outside the Mission Bay area. Any method of circumventing this provision in
violation of the intent herein expressed shall be construed as a breach of this
condition and shall result in termination of this Lease.

11.2 Live Bait. LESSEE may sell live bait in connection with the purpose of this Lease
but may not maintain any live bait receivers within the water area of the Premises,
as long as adequate supplies are available from other sources within Mission Bay
in the opinion of the City Manager. Provided that LESSEE cannot obtain bait of
sufficient quantity and/or quality, upon written permission from the City Manager,
LESSEE may install, maintain, and operate bait receivers on the Premises or at
such other sites as may be acceptable to the City Manager.
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11.3 Damaged Equipment. LESSEE shall salvage within twenty-four (24) hours any

property, real or personal, of LESSEE'S declared by CITY to be a menace to
navigation or a nuisance within Mission Bay and to salvage or cause to be
salvaged any sunken vessel or property upon the Premises, irrespective of
ownership. CITY may require that any boats not kept in a clean and operable
condition be removed from the Premises.

11.4 Enforcement of Live-Aboard Regulation. LESSEE shall be responsible for the
enforcement, both within and in connection with the Premises, of the following
live-aboard regulation:

No person shall remain overnight on board any watercraft or houseboat in
Mission Bay Park unless the watercraft or houseboat has a self-contained
toilet on board that does not discharge into the waters of Mission Bay. No
owner of any watercraft or houseboat shall allow it to be occupied
overnight in Mission Bay Park for a period of more than ninety (90) days,
whether successive or cumulative, during anyone calendar year. A
watercraft or houseboat is presumed to be occupied overnight when there
are one or more persons on board after midnight. The lessees of Mission
Bay Park lands are primarily responsible for the enforcement of this
subsection on the water abutting their Leased premises.

The above Live-Aboard Regulation is presently set forth in the San Diego
Municipal Code Section 63.25.71 and is subject to amendment or modification by
the City Council. LESSEE also agrees to comply or secure compliance with any
such amendment or modification.

11.5 Trash and Refuse. LESSEE shall provide containers on or immediately adjacent
to the Premises to receive trash and refuse generated aboard vessels using
LESSEE'S docking or launching facilities. Refuse containers shall be located so
as to be conveniently used by occupants of vessels using LESSEE'S facilities and
shall be of sufficient size and number to contain the refuse generated aboard all
vessels using LESSEE'S facilities. The containers shall be covered and emptied
regularly enough to prevent them from overflowing or creating unhealthful,
unsightly, or unsanitary conditions. The contents of the containers shall be
disposed of by LESSEE or other acting pursuant to LESSEE'S direction at
authorized landfills or other garbage reception areas as provided under law
applicable at the time of collection.

11.6 Plastic Food Containers.

a. LESSEE shall not, provide to its customers any prepared food in
polystyrene foam food packaging, nor shall LESSEE obtain or keep any
polystyrene foam food packaging of a type, design, and condition suited
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for providing prepared food to its customers for consumption off the
Premises.

b. LESSEE'S food packaging for prepared food to be consumed on the
Premises or for takeout food shall be biodegradable, and LESSEE shall
provide upon demand evidence in the form of paid invoices to indicate the
purchase of biodegradable containers in amounts sufficient to indicate
compliance with this section. LESSEE'S food packaging for prepared
food to be consumed off the Premises shall be biodegradable unless
LESSEE demonstrates to the satisfaction of CITY that biodegradable food
packaging materials are not available for purchase in the quantities
required by LESSEE. Ifbiodegradable food packaging materials are not
available for purchase in the quantities required by LESSEE, LESSEE may
limit its use of such packaging to the amount actually available.

c.· For purposes of this Lease, the following definitions are applicable:

(I) "Prepared food" means foods or beverages which are prepared on
the Premises by cooking, chopping, slicing, mixing, freezing or
squeezing, and which require no further preparation to be
consumed.

(2) "Food packaging" means all bags, sacks, wrapping, containers,
bowls, plates, trays, cartons, cups, straws and lids which are not
intended for reuse, on or in which any foods or beverages are
placed or packaged on the Premises.

(3) "Takeout food" means prepared foods or beverages requiring no
further preparation to be consumed and which are purchased in
order to be consumed off the Premises.

11.7 Boat Rentals. For purposes of this Lease, "vessels" include ships of all kinds,
motorboats, sailboats, personal watercraft, and every structure adapted to be
navigated from place to place upon the water for recreation or for the
transportation of merchandise or persons. LESSEE shall be permitted to rent
vessels to the general public subject to prior written approval from the City
Manager as to the number and type of vessels available for rent. The City
Manager may, upon written notice to LESSEE and with reasonable cause, modify
any approval previously given.

All vessels for rent which are required by law to be registered with the California
Department of Motor Vehicles shall be currently registered as rental vessels and
carry proper registration numbers and stickers. All vessels for rent shall be
identified by LESSEE through the use of distinctive markings or logos. Each
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rental vessel shall be equipped with a waterproof map detailing all current _
regulations and activity zones for Mission Bay, along with all safety equipment
required by law. At any time that LESSEE is renting a vessel or vessels, LESSEE
shall have at least one operational chase boat and staff to operate it available on
the waters of Mission Bay. No rental vessel may be stored on public property
outside the Leasehold. The City Manager or his designees shall have the authority
to immediately terminate any rental activities which are not in conformance with
the stipulations of this Lease or current boating regulations.

11.8 Pump Out Stations. LESSEE shall provide one or more holding tank pump out
stations for use by the general boating public. These pump out stations shall be
maintained by the LESSEE in good working condition and shall be specially
marked for use by the general boating public. Pump out stations shall be located
so as to be conveniently used by occupants of vessels using LESSEE'S facilities
and the general boating public and shall be of sufficient size to at Lease contain
the waste material generated aboard all vessels using LESSEE'S facilities. Pump
out stations shall be enclosed, emptied, and serviced regularly enough to prevent
them from overflowing or creating unhealthy, unsightly, or unsanitary conditions.
The contents of the pump out station shall be disposed of into CITY'S sewer
system by LESSEE or others acting pursuant to LESSEE'S direction, in a manner
as provided under applicable law at the time of disposal. It is the intent of this
Section 11.8 to provide sufficient opportunity for the general public to properly
dispose of the waste material generated aboard their vessels.

11.9 Local Coastal Program. Should a local coastal program ("Local Coastal
Program") ever be adopted for the Mission Bay Park segment of the CITY Local
Coastal Program, and should the Local Coastal Program provide for the collection
of a traffic impact mitigation fee from commercial lessees in Mission Bay Park in
order to fund all or a portion of the cost of a beach shuttle or other substantially
similar public access improvements. LESSEE agrees to contribute its fair and
equitable share, as calculated pursuant to the Local Coastal Program, to such a
traffic impact mitigation program; provided that the amount payable by LESSEE
shall be reasonable and shall not exceed the amount payable by LESSEE shall be
reasonable and shall not exceed the amount LESSEE would have paid had the
entire amount to be funded by traffic impact mitigation fees been reasonably,
equitably, and fairly apportioned among all of the commercial lessees in Mission
Bay Park. This section shall not be altered or amended without the prior written
approval of the California Coastal Commission or an amendment to California
Coastal Permit No. 6-93-75/EL

11.10 Planting Strips. LESSEE shall be responsible, at its sole, cost, to landscape and
maintain to the satisfaction of the City Manager all areas adjoining the Premises
which are located between the Premises and the improved portion of adjacent
streets.
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11.11 Schedule of Prices. All prices of merchandise, equipment and services of

LESSEE and its sublessees shall be comparable with prices oflike merchandise,
equipment and services offered in Mission Bay or San Diego Bay. All prices
charged by LESSEE and its sublessees shall be approved in writing by City
Manager; provided, however, that LESSEE and its sublessees shall not be
required to sell any merchandise at a loss.

11.12 Public Access. LESSEE shall allow the general public access to the perimeter
walkways around the entire Premises at all times in so far as practicable unless
closure is allowed with the City Manager's prior consent.
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SECTION 12: SIGNATURES

12.1 Signature Page. This Lease is executed by CITY, acting by and through its City
Manager by LESSEE, acting by and through its lawfully authorized officers.

Date __ I_O:..../4--'/.<-O_S" _

THECITY.iFS
By ;~

KEN CAL OWNERSHIP, LLC,
A CALIFORNIA LIMITED LIABILITY COMPANY

By: KAREC California Development Program, LLC,
a California limited liability company, its member

By: Kennedy Associates Real Estate Counsel, Inc.
a Washington corporation, as Manager

Date~ By-----IJ~f*_t9~<--"""-"\-----

APPROVED as to form and legality this '-111> day of 0If1;:;:h....) ,2005.

MICHAEL 1. AGUIRRE, CITY ATTORNEY

By ~!L(L~~
Deputy City Attorney
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SECTION 13: EXHIBITS

EXHIBIT "A" - Premises.

Legal Description

PARCEL

That parcel of land and adjoining water area in the City of San Diego, State of California, being
a portion of the tidelands and submerged or filled lands of False Bay, also known as Mission
Bay, including any portion of the Pueblo Lands of San Diego, according to Map thereof by James
Pascoe, a copy of which is on file in the Office of the County Recorder of San Diego County
and known as Miscellaneous Map No. 36, described as follows:

Beginning at the Southeast corner of Lot 24 of Block 10 in the Resubdivision of Blocks 7,
8, 10 and a portion of Block 9 and Lot "A" in Inspiration Heights, according to Map thereof
No. 1700, filed in the Office of the County Recorder of San Diego County; thence along the
Southerly line of said Lot, South 89°55'56" West (Record: North 89°59'00" West) 25.00 to
a point of tangent curve in the boundary of said Lot; thence South 00°04'04" East, 2.00 feet
to a line which is parallel with and 2.00 feet Southerly at right angles from the Southerly
line of said Block 10; thence along said parallel line North 89°55'56" East, 249.70 feet;
thence North 05°30'oi' West, 104.06 feet to the United States Coast and Geodetic Survey,
Triangulation Station "Old Town"--the Lambert Grid Coordinates Califomia Zone 6 for
said Station "Old Town" are X equals 1,712,415.69 and Y equals 213,820.33--said Station
"Old Town" being the point of origin for the San Diego City Engineer's Mission Bay Park
Coordinate System; thence North 5,160.53 feet and West 16,030.79 feet to Mission Bay
Park Coordinates North 5,160.53 feet and West 16,030.79 feet, being also the TRUE
POINT OF BEGINNING; thence South 15°55'11" West, 675.05 feet to Mission Bay Park
Coordinates North 4,511.37 feet and West 16,215.95 feet; thence North 89°28'36" West to
Mission Bay Park Coordinates North 4,517.60 feet and West 16,898.48 feet; thence North
08°09'38" West, 143.45 feet to Mission Bay Park Coordinates North 4,659.60 feet and West
16,918.84 feet; thence North 57°31'13" West, 109.37 feet; thence North 08°09'38" West,
338.66 feet to the beginning of a tangent 364.56-foot radius curve, concave Easterly; thence
Northerly along said curve 226.18 feet through a central angle of 38°09'38"; thence tangent
to said curve North 30°00'00" East, 139.21 feet to the beginning of a tangent 171.29-foot
radius curve, concave Southerly; thence Easterly along said curve 249.34 feet through a
central angle of 83°24'14"; thence tangent to said curve South 66°35'46" East, 763.14 feet to
the TRUE POINT OF BEGINNING.

The above-described Parcell contains approximately 358,063.80 square feet ofland area and
approximately 397,223.64 square feet of water area ..
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PARCEL 2

All that portion of Pueblo Lot 214, in the City of San Diego, County of San Diego, State of
California, according to Map thereof made by James Pascoe, a copy of which is on file in the
Office of the Recorder of San Diego County and is known as Miscellaneous Map No. 36,
described as follows:

Beginning at the Northeasterly comer of abovesaid Parcell, said comer being Mission Bay
Park Coordinates North 5,160.53 feet and West 16,030.79 feet; thence along the Northerly
boundary of said Parcell North 66°35'46" West, 746.30 feet; thence North 23°24'14" East,
60.00 feet; thence South 66°35'46" East, 321.40 feet to the TRUE POINT OF
BEGINNING; thence North 23°24'14" East, 84.65 feet to a point in a non-tangent
2,006.00-foot radius curve concave Northeasterly, a radial line to said point bears South
30°06'41" West; thence Northwesterly along said curve through an angle of 09°51' 14", an
arc distance of345.00 feet; thence tangent to said curve North 50°02'05" West, 157.33 feet;
thence South 39°57'55" West, 60.13 feet to the beginning of a tangent 110.00-foot radius
curve, concave Easterly; thence along said curve through an angle of 106°33'41 ", an arc
distance of204.58 feet; thence tangent to said curve South 66°35'46" East, 400.00 feet to
the TRUE POINT OF BEGINNING.

The above-described Parcel 2 contains approximately 65,775.00 square feet.
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EXlllBIT "B" - Memorandum of Commencement Date.

The CITY OF SAN DIEGO ("CITY"), a municipal corporation, as Lessor, and KenCAL Owneship
LLC, a California limited liability company ("LESSEE"), executed that certain Percentage Lease
dated as of October 4,2005 (the "Lease").

The Lease contemplates that this document shall be delivered and executed as set forth in
Section 2.1. This Lease Memorandum shall become part of the Lease.

CITY and LESSEE agree as follows:

The Commencement Date of the Lease is ,2005.
The end of the Lease term and the date on which this Lease will expire is

The Lease is in full force and effect as of the date of this Lease Memorandum.

Dated:

CITY:

The City of San Diego, a municipal corporation

Dated:

LESSEE:

KenCal Ownership LLC, a California limited
liability company

By:
Name:
Its:

By:
Name:
Its:
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EXHIBIT "C" - General Development Plan.

GENERAL DEVELOPMENT PLAN

THIS GENERAL DEVELOPMENT PLAN ("Plan") made this 4th day of October, 2005, by KenCal
Ownership LLC, a California limited liability company ("KenCal ") in favor of the City of San Diego,
California ("City").

RECITALS:

A. The City and KenCal entered into a lease agreement ("Ground Lease") dated October 4, 2005 for
the project commonly known as the "Hyatt Regency Islandia" located in San Diego, California ("Project")
which consists of hotel, marina, restaurant and related facilities.

B. Contemporaneous with the effective date of the Ground Lease, KenCal will acquire the assets of
Islandia Associates, Ltd ("Islandia") who had a leasehold interest in the Project pursuant to that certain
Percentage Lease, filed in the Office of the City Clerk on February 9,1987 ("Percentage Lease"), which
Percentage Lease will be replaced by the Ground Lease.

[Acquisition of such assets and execution of the Ground Lease shall be referred to herein as the
"Acquisition. "l

C. Following consummation of the Transaction, KenCal will make certain improvements and
renovations to the Project (collectively "Improvements"). The City has requested KenCa1 to evidence
certain aspects of these Improvements via a "General Development Plan".

D. This Plan shall operate as KenCal's General Development Plan.

NOW, THEREFORE, KenCal states as follows:

1. Contingencies and Commencement Date. This Plan is contingent on consummation, to KenCal's
satisfaction, of the Transaction. To the extent the Transaction does not occur and
KenCal does not acquire the assets of Islandia, this Plan shall be deemed null and void.
The Commencement Date of this Plan is the date of the closing of the Transaction.

2. Plot Plan. The plot plan is set forth in Schedule A.

3. Development Schedule. The Improvements will be constructed substantially in accordance with
the schedule set forth in Schedule B.
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4. EstimatedConstruction Costs. The estimated construction costs of the Improvements are set forth
in Exhibit C.

5 Landscape Plan. A landscaping plan is set forth as Exhibit D.
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SCHEDULE A

Plot Plan
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SCHEDULER

Improvement Schedule

~ rTiminlJ

lDesign Development ~0-120 days following the Commencement Date
"Design Development Period").

Submission of Permit Application 130days following expiration of Design Development
/Period ("Permit Application Period")

Completion of Improvements !Approximately 18 months following expiration of the
!Permit Application Period. Completion of the
improvements per this schedule is subject to timely
ecent of permits, timely consent of applicable
govemmental agencies and force majeure events.
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SCHEDULEC

Estimated Improvement Costs

Project Title: Hyatt Regency Islandia
Project Address: 1441 Quivira Road, San Diego CA

Revised Dev Budget

I ConstructionlMisc Capital $18,006,000

II Property Costs/Acquisition $61,833,000

III Permits, Licenses, Fees $100,000

IV Design Consultants $1,759,000

V FinancinglLegal $1,848,000

VI Development $900,000

VII Guestroom Furnishings $6,144,000

VIII Public Area Furnishings $897,000

IX Technology $50,000

X Operating Equip. & Supplies $250,000

XI Preopening Expenses $50,000

SUBTOTAL $91,837,000

XII Contingency $4,159,00

DEVELOPMENT TOTAL $95,996,000

XIII Operating Costs $300,000

GRAND TOTAL $96,296,000
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SCHEDULED

Landscaping Plan

H~T
REGENCY
ISLANDIA

~'ROt"OSED SITEIMt"ROVEMENTS
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Exhibit "C" - Equal Employment Opportunity Outreach Program

Division 27: Equal Employment Opportunity Outreach Program

§22.2701 Purpose & Intent
The overall objective of the City's Equal Employment Opportunity ("EEO") Program
is to ensure that contractors doing business with or receiving funds from the City will
not engage in unlawful discriminatory employment practices prohibited by State or
Federal law. Such employment practices include, but are not limited to, the
following: employment, promotion or upgrading, demotion or transfer, recruitment or
recruitment advertising, layoff or termination, rate of payor other forms of
compensation, and selection for training, including apprenticeship.
(Amended 5-1-1995 by 0-18173 NS.)

§22.2702 Definitions
Unless stated otherwise, the following definitions apply to this Division:
"City" means The City of San Diego and those agencies, boards, commissions and
corporations authorized to act on behalf of, or as an agent for, the City of San Diego.
"Contract" means an agreement to provide labor, materials, supplies or services in the
performance of a contract, franchise, concession or lease granted, let or awarded by
or on behalf of the City.
"Contractor" means any person, firm, partnership, corporation, or combination
thereof, who is selected to enter into, or actually enters into a contract with
department heads and officers empowered by law to enter into contracts on behalf of
the City for public works or improvements to be performed, or for a franchise,
concession or lease of property, or for goods, services or supplies to be purchased, at
the expense of the City or to be paid out of moneys deposited in the treasury or out of
trust moneys under the control of, or collected by, the City.
"Equal Employment Opportunity Plan" means a document prepared by a Contractor
in accordance with a form and format supplied by the City which describes the
Contractor's plan of action.
"Gender" means the character of being male or female.
Ch. Art. Div.
2227
San Diego Municipal Code Chapter 2: Government
(6-2000)

"Program Manager" means the Program Manager for the City's Equal Opportunity
Contracting Program or his or her designee.
"Work Force Analysis" means a comparison ofa Contractor's Work Force Report
with applicable County Labor Force Availability Data.
"Work Force Report" means a report, in a format supplied by the City but compiled
by the Contractor, of the Contractor's total work force which indicates the number of
males and females in each identified ethnic group by occupational category.
(Amended 5-1-1995 by 0-18173 NS.)
§22.2703 Scope
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Except as provided in Section 22.2704, this Division applies to all Contractors
except:
(a) Contractors and subcontractors who do less than a total of$10,000 worth of
business with the City during the preceding twelve (12) months or who have
less than a total of fifteen (15) employees, except that Contractors exempted
by this Subsection shall be subject to audits pursuant to Section 22.2707 to
determine if unlawful discriminatory employment practices are occurring.
(b) Contracts to which any City (other than The City of San Diego), county,
district or other political subdivision, or any joint powers authority created
under authority of law, or other public entity, or any other group or
combination of the foregoing acting as a unit, is a party.
(c) Nonprofit charitable, educational, or religious associations or corporations, as
evidenced by records on file with the City to be compiled for purposes of this
Division in accordance with procedures established by the City Manager.
(d) Emergency Contracts, if a written partial or full waiver is granted by the City
Manager, except that Contractors exempted by this Subsection shall be
subject to audits pursuant to Section 22.2707 to determine ifunlawful
discriminatory employment practices are occurring. The City Manager may
grant a partial or full waiver from the requirements of this Division for an
emergency contract only to the limited extent necessary in order to expedite
the award of such Contract. For purposes of this Section, the term
"emergency" has the same meaning as in San Diego City Charter section 94.
(Amended 5-1-95 by 0-18173 NS.)
Ch. Art. Div.
2227
San Diego Municipal Code Chapter 2: Government

(6-2000)

§22.2704Mandatory Nondiscrimination Contract Clause
Notwithstanding the provisions of Section 22.2703, every Contract shall contain a
nondiscrimination clause which shall read as follows:
Contractor shall not discriminate against any employee or applicant for employment
on any basis prohibited by law. Contractor shall provide equal opportunity in all
employment practices. Prime Contractors shall ensure that their subcontractors
comply with this program. Nothing in this Section shall be interpreted to hold a prime
contractor liable for any discriminatory practice of its subcontractors.
(Amended5-1-1995 by 0-18173 NS.)

§22.270SDuty to Submit Reports
(a) If a Contract is competitively solicited, after the lowest responsible bidder has
been determined and prior to the execution of the contract, the apparent low
bidder shall submit to the Equal Opportunity Contracting Program a Work
Force Report, on a City form, or an Equal Employment Opportunity Plan
approved by the Program Manager.
If a Contract is not competitively solicited, the Contractor shall submit to the
Equal Opportunity Contracting program a Work Force Report or an Equal
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Employment Opportunity Plan approved by the Program Manager prior to
tendering the signed Contract documents to the City for signature.
(b) Staffwill conduct a work force analysis on all Work Force Report submittals
to determine whether or not an Equal Employment Opportunity Plan is
required. If an Equal Employment Opportunity Plan is required, the
Contractor will submit a plan for approval by the Program Manager.
(c) Any Equal Employment Opportunity Plan approved by the City shall not
include quotas, goals or timetables for increasing women and minority
employment and will not require terminating or laying off existing employees.
(d) If the apparent low bidder or Contractor does not submit either a Work
Force Report or Equal Employment Opportunity Plan as required by this
section, for purposes of awarding the Contract only, the City Manager will
ensure an administrative hearing is conducted by an independent hearing
officer to determine if the contract should be awarded in accordance with
City, State, and Federal law.
(Retitled to "Duty to Submit Reports" and amended 5-1-1995 by 0-18173 NS.)
Ch. Arl. Div.
2227
San Diego Municipal Code Chapter 2: Government

(6-2000)

§22.2706 Duty To Comply With Equal Employment Opportunity Plan
A Contractor for whom an Equal Employment Opportunity Plan has been approved
by the City shall use best efforts to comply with that Equal Employment Opportunity
Plan.
(Retitled to "Duty To Comply With Equal Employment Opportunity Plan" and
amended 5-23-1995 by 0-18173 NS.)

§22.2707 Reviews
(a) The Program Manager shall conduct periodic reviews of Contractors to ensure
that unlawful discrimination is not being practiced and Equal Employment
Opportunity Plans are implemented.
(b) If the City Manager determines, after review, that the Contractor has not
implemented their Equal Employment Opportunity Plan and/or practices
unlawful discrimination and corrective action has not occurred by the
Contractor after sufficient notice, the City Manager may recommend
termination of the contract and debarment to the City Council.
(Retitled to "Reviews "and amended 5-1-1995 by 0-18173 NS.)

§22.2708 Policies And Procedures
The City Manager shall promulgate policies and procedures necessary to implement
this Division.
(Retitled to "Policies And Procedures" and amended 5-1-1995 by 0-18173 NS.)



•
(R-2005-1387)

RESOLUTION NUMBER R- 300863
ADOPTEDON~

AN RESOLUTION AUTHORIZING THE CITY MANAGER TO
EXECUTE A FIFTY-YEAR LEASE AGREEMENT WITH
KENCAL OWNERSHIP LLC FOR THE HYATT REGENCY
ISLANDIA HOTEL AND MARINA

WHEREAS, on February 9, 1987, pursuant to Resolution Number R-267648, The City

Council approved a 50-year lease agreement with Islandia Associates, Ltd. [Islandia Associates]

which commenced in December 1998, for the development and operation of a resort hotel in the

Quivira Basin area of Mission Bay Park; and

WHEREAS, the leasehold consists of9.73 acres ofland for the hotel, restaurant and two

parking garages, and 9.119 acres of water for the 179 slip marina with a fuel dock and sport

fishing operations; and

WHEREAS, Islandia Associates entered into a management agreement with California

Hyatt Corporation; and

WHEREAS, Islandia Associates has negotiated the sale of its leasehold interest to

KAREC California Development Program LLC, which will assign the leasehold interest to

KenCal Ownership LLC, a separate entity being formed by KAREC; and

WHEREAS, KenCal proposes to own and manage the hotel and marina through an

operating sublease and management agreements with the Hyatt Corporation and JG

Management; and
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WHEREAS, an independent review by a consultant and MAl appraiser specializing in

hospitality properties confirmed that the proposed rent structure for the lease reflects the upper

end of the market rates for properties of this type and location; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager is

authorized to execute, for and on behalf of the City of San Diego, a fifty-year lease agreement

with KenCal Ownership LLC, a California limited liability company, for the Hyatt Regency

Islandia Hotel and Marina on 9.73 acres of land and 9.119 acres of water of City-owned property

in the Quivira Basin area of Mission Bay Park at an annual rental of$1.9 million after a one-year

construction period rental of $1 million, under the terms and conditions set forth in that lease

agreement on file in the office of the City Clerk as Document No. RR- 300863.

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By ~Iv 7GkY=
Elisa A. Cusato
Deputy City Attorney

EAC:SMT:nda
06/24/05
Or.DeptREAD
R-2005-1387
MMS#2144
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Passed and adopted by the Council of San Diego on September 27, 2005 by
the following vote:

YEAS: PETERS, ATKINS, YOUNG, MAIENSCHEIN, FRYE, MADAFFER

NAYS: NONE.

NOT PRESENT: NONE.

VACANT: DISTRICT 2, District 8, MAYOR.

AUTHENTICATED BY:

TONI ATKINS
Deputy Mayor of The City of San Diego, California

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)

By:__ --'M=an,.,u""e'"'-I.=E"-."-'K""-et""c"-'-h""'am""'--, Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. R-300863, passed and adopted by the Council of The City of San Diego,

California on September 27,2005

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)
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(R-2005-1387)

RESOLUTION NUMBER R- 300863
ADOPTED ON' SEP 2 7 2005

AN RESOLUTION AUTHORIZING THE CITY MANAGER TO
EXECUTE A FIFTY-YEAR LEASE AGREEMENT WITH
KENCAL OWNERSHIP LLC FOR THE HYATT REGENCY
ISLANDIA HOTEL AND MARINA

WHEREAS, on February 9,1987, pursuant to Resolution Number R-267648, The City

Council approved a 50-year lease agreement with Islandia Associates, Ltd. [Islandia Associates]

which commenced in December 1998, for the development and operation of a resort hotel in the

Quivira Basin area of Mission Bay Park; and

WHEREAS, the leasehold consists of9.73 acres ofland for the hotel, restaurant and two

parking garages, and 9.119 acres of water for the 179 slip marina with a fuel dock and sport

fishing operations; and

WHEREAS, Islandia Associates entered into a management agreement with California

Hyatt Corporation; and

WHEREAS, Islandia Associates has negotiated the sale of its leasehold interest to

KAREC California Development Program LLC, which will assign the leasehold interest to

KenCal Ownership LLC, a separate entity being formed by KAREC; and

WHEREAS, KenCal proposes to own and manage the hotel and marina through an

operating sublease and management agreements with the Hyatt Corporation and JG

Management; and
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WHEREAS, an independent review by a consultant and MAl appraiser specializing in

hospitality properties confirmed that the proposed rent structure for the lease reflects the upper

end of the market rates for properties of this type and location; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager is

authorized to execute, for and on behalf of the City of San Diego, a fifty-year lease agreement

with KenCal Ownership LLC, a California limited liability company, for the Hyatt Regency

Islandia Hotel and Marina on 9.73 acres ofland and 9.119 acres of water of City-owned property

in the Quivira Basin area of Mission Bay Park at an annual rental of$1.9 million after a one-year

construction period rental of $1 million, under the terms and conditions set forth in that lease

agreement on file in the office of the City Clerk as Document No. RR- 300863

APPROVED: MICHAEL J. AGUIRRE, City Attorney

By ~,,--, 7G~
Elisa A. Cusato
Deputy City Attorney

EAC:SMT:nda
06/24/05
Or.Dept:READ
R-2005-1387
MMS#2144
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Passed and adopted by the Council of San Diego on September 27, 2005 by

the following vote:

YEAS: PETERS, ATKINS, YOUNG, MAIENSCHEIN, FRYE, MADAFFER

NAYS: NONE.

NOT PRESENT: NONE.

VACANT: DISTRICT 2, District 8, MAYOR.

AUTHENTICATED BY:

TONI ATKINS
Deputy Mayor of The City of San Diego, California

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)

BY:__ .2M~an"-lu",e,",-I..!=E,,--.~K~et~c~ham~ , Deputy

IHEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. R-300863, passed and adopted by the Council of The City of San Diego,

California on September 27, 2005

ELIZABETH S. MALAND
City Clerk of The City of San Diego, California

(SEAL)

BY:~ t:~Deputy
Manuel E. Ketcham
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WHEN RECORDED MAIL TO:

City Clerk
City of San Die~o
202 C Street, 2" Floor, M. S. 2A
San Diego, CA 92101

•

SPACE ABOVE THIS LINE FOR RECORDER'S USE
NO DOCUMENTARY TAX DUE - R&T 11922 (amended)
Presented for record by the CITY OF SAN DIEGO
APN 315-490-33

QUITCLAIM DEED

For valuable consideration, receipt of which is acknowledged, KenCal Ownership LLC, a
California Limited Liability Company, releases, and quitclaims to the City of San Diego, a
municipal corporation, all right, title, and leasehold interest in and to the following described real
property situated in the City of San Diego, County of San Diego, State of California:

See attached Exhibit "A".

This is to certify that the interest in real property
conveyed by this instrument to the City of San Diego, a
municipal corporation, is hereby accepted by the
undersigned officer on behalf of the City of San Diego
pursuant to authority conferred by Resolution No.
250320, adopted by the Council of the City of San Diego
on October I, 1979, and the grantee consents to
recordation thereof by its duly authorized officer.

Dated By -::-_--::::-:- _
Deputy Director

KenCal Ownership LLC, a California Limited
Liability Company

By: KenCal Delaware LLC, a Delaware
limited liability company, its Manager

By: Karec California Development Program
LLC, a California limited liability company, its
Manager

Title: _-----L..£=(l_._v-"'Jc-', _

Date: -~2uh~/o~~__ ----
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PARCEL 2

All that portion of Pueblo Lot 214, in the City of San Diego, County of San Diego, State of
California, according to Map thereof made by James Pascoe, a copy of which is on file in the
Office of the Recorder of San Diego County and is known as Miscellaneous Map No. 36,
described as follows:

. ~".Beginning at the Northeasterly corner of abovesaid Parcell, said comer being Mission Bay
Park Coordinates North 5,160.53 feet and West 16,030.79 feet; thence along the Northerly
boundary of said Parcell North 66°35'46" West, 746.30 feet; thence North 23°24'14" East,
60.00 feet; thence South 66°35'46" East, 321.40 feet to the TRUE POINT OF
BEGINNING; thence North 23°24'14" East, 84.65 feet to a point in a non-tangent
2,006.00-foot radius curve concave Northeasterly, a radial line to said point bears South
30°06'41" West; thence Northwesterly along said curve through an angle of 09°51'14", an
arc distance of 345.00 feet; thence tangent to said curve North 50°02'05" West, 157.33 feet;
thence South 39°57'55" West, 60.13 feet to the beginning of a tangent 110.00-foot radius
curve, concave Easterly; thence along said curve through an angle of 106°33'41", ari arc
distance of204.58 feet; thence tangent to said curve South 66°35'46" East, 400.00 feet to' ..
the TRUE POINT OF BEGINNING. ' .

The above-described Parce12 contains approximately 65,775.00 square feet.

. : ~_.-.'-
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EXHIBIT "An - Premises.

Legal Description

PARCEL

That parcel of land and adjoining water area in the City of San Diego, State of California, being
a portion of the tidelands and submerged or filled lands of False Bay, also known as Mission
Bay, including any portion of the Pueblo Lands of San Diego, according to Map thereof by James
Pascoe, a copy of which is on file in the Office of the County Recorder of San Diego County
and known as Miscellaneous Map No. 36, described as follows:

Beginning at the Southeast comer of Lot 24 of Block 10 in the Resubdivision of Blocks 7,
8, 10 and a portion of Block 9 and Lot "An in Inspiration Heights, according to Map thereof
No. 1700, filed in the Office of the County Recorder of San Diego County; thence along the
Southerly line of said Lot, South 89°55'56" w.est (Record: North 89°59'00" West) 25.00 to
a point of tangent curve in the boundary of said Lot; thence South 00°04'04" East, 2.00 feet
to a line which is parallel with and 2.00 feet Southerly at right angles from the Southerly
line of said Block 10; thence along said parallel line North 89°55'56" East, 249.70 feet;
thence North 05°30'02" West, 104.06 feet to the United States Coast and Geodetic Survey,
Triangulation Station "Old Town't-sthe Lambert Grid Coordinates California Zone 6 for
said Station "Old To\VIl" are X equals 1,712,415.69 and Y equals 213,820.33--said Station
"Old Town" being the point of origin for the San Diego City Engineer's Mission Bay Park
Coordinate System; thence North 5,160.53 feet and West 16,030.79 feet to Mission Bay
Park Coordinates North 5,160.53 feet and West 16,030.79 feet, being also the TRUE
POINT OF BEGINNING; thence South 15°55'11" West, 675.05 feet to Mission Bay Park
Coordinates North 4,511.37 feet and West 16,215.95 feet; thence North 89°28'36" West to
Mission Bay Park Coordinates North 4,517.60 feet and West 16,898.48 feet; thence North
08°09'38" West, 143.45 feet to Mission Bay Park Coordinates North 4,659.60 feet and West
16,918.84 feet; thence North 57°31'13" West, 109.37 feet; thence North 08°09'38" West,
338.66 feet to the beginning of a tangent 364.56-foot radius curve, concave Easterly; thence
Northerly along said curve 226.18 feet through a central angle of 38°09'38"; thence tangent
to said curve North 30°00'00" East, 139.21 feet to the beginning of a tangent 171.29-foot
radius curve, concave Southerly; thence Easterly along said curve 249.34 feet through a
central angle of 83°24'14"; thence tangent to said curve South 66°35'46" East, 763.14 feet to
the TRUE POINT OF BEGINNING ..

The above-described Parcell contains approximately 358,063.80 square feet ofland area and
approximately 397,223.64 square feet of water area.
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EXHIBIT "B"

MEMORANDUM OF COMMENCMENT DATE

The CITY OF SAN DIEGO ("CITY"), a municipal corporation, as Lessor, and
KENCAL OWNERSHIP LLC, a California limited liability company ("LESSEE"),
executed that certain Percentage Lease Agreement dated as of October 4, 2005 (the
"Lease").

The Lease contemplates that this document shall be delivered and executed as set
forth in Section 2. I. This Lease Memorandum shall become part of the Lease.

CITY and LESSEE agree as follows:

I. The Commencement Date of the Lease is January 9, 2006.

2. The end of the Lease Term and the date of which this Lease will expire is
January 3 I, 2056.

3. The Lease is in full force and effect as of the date of this Lease Memorandum.

Dated: __ '3~-~1y....!....----=O--=(;,=--- _ Dated: __ -=~:.--....:.7_-_(J_(., _

LESSEE:CITY:

The City of San Diego, a municipal
corporati~n f'\{\ ().
By: ~B-~",J.J.-~-
Name: MIC--HAEL Bo~c
Its: --------------

KenCal Ownership LLC, a California limited
liability mpany
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OPERATING LEASE

by and between.

KenCal Ownership LLC, a California
limited liability company

("Sublandlord")

and

KenCal Operating LLC, a California
limited liability company

("Operating Subtenant")
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THIS OPERATING LEASE ("Operating Lease") is entered irito as of the 9th day of

January, 2006, (the "Lease Date") by and between KenCal Ownership LLC, a California limited
liability company ("Sublandlord"), and'KenCal Operating LLC, a California limited liability
company ("Operating Subtenant").

SECTION A: BACKGROUND

A.I. On the Lease Date, Sub landlord entered into a Ground Lease with the City of San
Diego ("Ground Lease") for the Land, the Hotel and the Personal Property. All capitalized terms
used in this Operating Lease are defined in Section I below.

A.2. Sublandlord intends to lease the Property as rental property for the realization of
rental income, and does not intend to manage or operate a hotel business in the Hotel.
Sub landlord intends to renovate the Hotel, and Sublandlord intends to furnish and equip the
Hotel with FF&E (Sublandlord).

A.3. Operating Subtenant intends to open and operate a hotel business in the Hotel and
to furnish and equip the Hotel with FF&E (Tenant). Sub landlord is willing to grant the
Operating Subtenant a sublease of the Property to enable Operating Subtenant to open and
operate a hotel business.

A.4. Sublandlord and Operating Subtenant desire to set forth in writing the grant of the
lease to Operating Subtenant, the duration of that grant, the terms and conditions of that grant,
and the agreements to be performed and observed by the Operating Subtenant.

SECTION 1: DEFINITIONS

The following definitions apply in this Operating Lease:

"Additional Rent" means any payment or obligation of Operating Subtenant, which this
Operating Lease refers to or characterizes as Additional Rent.

"Affiliate" means any Person directly or indirectly controlling, controlled by, or under common
control with the Person in connection with which this term is used.

"Auditor" has the meaning set forth in paragraph 7.3.

"Available Cash" has the meaning set forth in paragraph 5.6.

"Base Rent" has the meaning set forth in paragraph 5.1.3.

"Capital Reserve" has the meaning set forth in paragraph 8.1.

"Capital Reserve Contributions" means the amounts required by paragraph 8.2 to be set aside
and contributed monthly into the Capital Reserve.

"Code" means the Internal Revenue Code of 1986, as amended or restated, together with final
and proposed regulations promulgated under it.

-I-
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"Condemnation" has the meaning set forth in paragraph 11.1.

"Default" means any violation or breach as described in one or more subparagraphs of Section
13, without regard to whether any requirement for the giving of notice, the lapse of a cure or
grace period, both of the foregoing, or any other event, condition or occurrence has been
satisfied.

"Encumbrances" has the meaning set forth in paragraph 16.16.

"Event of Default" has the meaning set forth in Section 13, and including where applicable, as
specified in Section 13, the giving of notice, the lapse of a cure or grace period or both notice
and the lapse of a cure or grace period.

"FF&E" means FF&E (Sub landlord) and FF&E (Tenant), individually and collectively.

"FF&E (Sublandlord)" means the furniture, fixtures, equipment, furnishings, artwork and other
items of personal property owned by Sublandlord, at any time in the future incorporated into the
Hotel or installed, placed or located on or in the Hotel and intended to be included in the
Property leased by this Operating Lease.

"FF&E (Tenant)" means the furniture, fixtures, equipment, furnishings, artwork and other items
of personal property owned by Operating Subtenant, at any time in the future incorporated into
the Hotel or installed, placed or located on or in the Hotel.

"FF&E Specifications" means the plans, drawings and specifications for the FF&E to be
purchased, installed, placed or located on or in the Hotel.

"Force Majeure Event" means any ofthe following: (a) fire, flood, explosion, earthquake, acts of
God or any other similar events or circumstances affecting the Hotel beyond the reasonable
control of the party identified in connection with this term; (b) acts of public enemies which
directly and adversely impact the Hotel; (c) unreasonable delays in obtaining Governmental
Authorizations, unless such delays are the result of Operating Subtenant's action or inaction as
determined by Sublandlord's sole reasonable discretion; (d) insurrections or riots at or near the
Hotel; (e) a strike of union trades performing labor for the Hotel and not the result of acts or
omissions of Operating Subtenant; and (I) weather of unusual severity or extended duration if
such weather prevents the operation of the Hotel.

"GAAP" means Generally Accepted Accounting Principles and, with respect to the operation of
the Hotel Business, includes the Uniform System of Accounts.

"Governmental Requirements" means any and all building, zoning, subdivision, traffic, parking,
land use, environmental, occupancy, safety, health, access for the disabled, air navigation, or
other applicable laws, ordinances, regulations, decrees, rules or conditions of any federal, state,
county, municipal or other governmental or quasi-governmental authority or agency, pertaining
to the subject matter described in the sentence or paragraph in which this term is used. This term
is intended to include any requirement imposed as a condition to the granting of governmental
approvals, consents, variances, permits or actions applicable to such subject matter. It shall
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include any and all of the foregoing, whether foreseen or unforeseen, ordinary or extraordinary,
or now or later in force and effect. .

"Gross Revenues" is as defined in the Management Contract.

"Gross Rooms Revenue" means that portion of Gross Revenues derived from or generated by the
rental, sale, use or occupancy of transient guest rooms in connection with the Hotel Business.

"Hazardous Substances" means any chemical, material, element, compound, solution, mixture,
substance or other matter of any kind whatsoever which is defined, classified, listed, designated
or regulated (either absolutely or ifinspecified quantities or concentrations) as hazardous, toxic,
radioactive, a contaminant or a pollutant by any federal statute, regulation, order, rule, directive
or listing or the State of California or any board, agency or body associated with any of the
foregoing or any quasi governmental body or agency with jurisdiction over such matters and
having jurisdiction over the Land, the Property or the operation of a hotel or office business
within the Hotel. Without limiting the generality of the preceding sentences, this term shall
include (a) PCB's and materials containing PCB's, (b) asbestos and materials containing
asbestos, (c) petroleum and petroleum-based chemicals and substances, (d) urea formaldehyde,
and (e) lead and lead-based paints and wall coverings.

"HEOS" means hotel equipment, inventory and operating supplies which under GAAP are not
considered to be capital assets, are not part of the FF&E and must be purchased by the Operating
Subtenant for the operation of the Hotel Business.

"Hotel" means the structures, fixtures and other improvements on the Land, including
specifically, that certain hotel located thereon having a street address ofl441 Quivira Road
containing approximately 421 guest rooms, marina, restaurants and related facilities all
comprising the Hyatt Regency Islandia, San Diego, California.

"Hotel Business" means the operation in the Hotel by Operating Subtenant and Manager (or any
substitute manager if Manager is replaced for any reason) of a hotel business in a manner
consistent with the standard provided under the Management Contract

"Impositions" means the following: (a) all real property taxes or payments in lieu of such taxes
imposed in or attributable to the Lease Term with respect to the Subleasehold Estate; (b) all taxes
during the Lease Term imposed, directly or indirectly, upon the Property or any part or portion of
it, or the Rents payable to Sublandlord, but excluding federal, state or local net income taxes or
franchise taxes based on net income of general application and federal unrelated business income
tax or taxes levied under Code Section 4975; (c) all taxes during the Lease Term imposed on or
with respect to FF&E (Sublandlord) and other tangible and intangible personal property, if any,
owned by Sub landlord and included in the Property; (d) all general or special assessments, levies
or charges of any kind or nature imposed by or under any private or quasi-public association,
district or body against the Property, Sub landlord or the Subleasehold Estate and payable during
the Lease Term; (e) all general or special assessments, levies or charges for public improvements
or benefits (regardless of when commenced or completed) imposed on the Property or the
Subleasehold Estate, payable during the Lease Term; (f) all other assessments, levies or charges
payable during the Lease Term in connection with sidewalks, paving, lighting, electrical service,
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sewers, vaults, public improvements and like facilities associated with the Property; and (g) all
other utility or public improvement rents, rates, charges, excises, levies, license fees and other
charges, whether general or special, ordinary or extraordinary, foreseen or unforeseen, of every
character (including interest and penalties thereon), which at any time during or in respect of the
Lease Term may be assessed, levied, confirmed or imposed on or in respect of or be a lien upon
the Property or the Subleasehold Estate or any part, of either, or any estate, right or interest in the
Property or the Subleasehold Estate, or any occupancy, use or possession of or activity
conducted on the Property or the Subleasehold Estate, or any part of either. To the extent of any
such levy, assessment, charge or cost is payable in installments only the installments due during
the Lease Term shall be payable and the Impositions shall be subject to proration between
Sublandlord and Operating Subtenant as of the Lease Termination Date.

"Insurance Requirements" means all of the terms and conditions of the insurance policies
referred to in Section 9, and all requirements of the issuer of any such policy.

"KerrCal Operating Agreement" has the meaning set forth in Paragraph 5.6.

"Land" means that certain tract or parcel ofland situated in the City of San Diego, California,
more particularly described on Attachment I.

"Sublandlord Investment" has the meaning set forth in subparagraph 5.1.2.

"Lease Date" has the meaning set forth in the first paragraph of this Operating Lease.

"Lease Term" has the meaning set forth in Section 3.

"Lease Termination Date" means the date on which this Operating Lease expires, terminates, or
is terminated in accordance with its terms or is terminated by agreement of Sub landlord and
Operating Subtenant. A Lease Termination Date shall include (a) a termination of this Operating
Lease by Sublandlord following and caused by an Event of Default; (b) any termination of this
Operating Lease occurring as described in paragraphs 10.1 (pertains to casualty), 11.1 (11.1
pertains to Condemnation) or 14.1 (pertains to sale of the Property); and (c) the expiration of the
Lease Term as specified in Section 3.

"Lease Year" means each calendar year during the Lease Term, except that the first Lease Year
shall be for that partial calendar year beginning with the Lease Date and ending on December 31,
2006. Should a Lease Termination Date be other than on December 31, then the last Lease Year
shall also be a partial calendar year beginning on January I and ending on the Lease Termination
Date.

"Leasehold Estate" means collectively, as may now or in the future exist, the Sublandlord's
leasehold interest in the Property granted by the Ground Lease.

"Loan Pavment" means the installment of interest, principal or any other sum due from
Sublandlord during any month of the Lease Term for loan financing procured by Sublandlord.
The documents and agreements pursuant to which Sub landlord procured the Loan, as in effect
from time to time, are referred to as the "Sublandlord Loan Documents."
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"Management Contract" means the Hotel Management Contract by and between Operating
Subtenant and Manager, and any amendments thereto.

"Manager" means Hyatt Corporation.

"Marina Management Agreement" means that certain Marina and Sport Fishing Facility
Administration and Supervision Agreement by and between Operating Subtenant and Marina
Manager, and any amendments thereto.

"Marina Manager" means Marina Bay Management, LLC.

"Note" means that certain Secured Demand Promissory Note in the original principal amount of
$776,000 made by Operating Subtenant in favor of Sub landlord, as in effect from time to time.
The documents and agreements described in the Note as the "Loan Documents," as each is in
effect from time to time, are referred to as the "Operating Subtenant Loan Documents."

"Operating Lease" means this document entered between Sub landlord and Operating Subtenant,
and any amendments to it.

"Operating Plan and Budget" has the meaning set forth in paragraph 6.5.

"Operating Subtenant" has the meaning set forth in the first paragraph of this Operating Lease.

"Operating Subtenant LLC Agreement" means the Operating Agreement of Operating Subtenant
dated as of the Lease Date pertaining to the formation, capitalization and operation of Operating
Subtenant, as amended, supplemented, relatedor otherwise modified from time to time.

"Person" means an individual, corporation, partnership, limited liability company, association,
trust or other entity or organization, including a government or political subdivision or an agency
or instrumentality of it.

"Property" means a collective reference, as such may now or in the future exist, to Sublandlord's
right, title and interest in and to (a) the Land; (b) the Hotel; (c) all easements, licenses, permits,
rights and privileges appurtenant to or associated with the real property or interests in real
property described in clauses (a), (b), and (c); and (d) the FF&E (Sublandlord).

"Property Sale" has the meaning set forth in paragraph 14.1.

"Renew or Renewal" means the refurbishment, renewal or improvement of the Hotel or the
replacement, rehabilitation or renewal of the FF&E (Sublandlord), or both of such actions,
proposed by Operating Subtenant which are capital expenditures under GAAP and which are
approved by Sub landlord or for which Sublandlord is required to grant its approval, as more
particularly specified in subparagraph 6.5.2. This term shall exclude routine cleaning, repairs or
maintenance or rehabilitation of the Hotel, or cleaning, repair, maintenance, rehabilitation,
replacement or renewal of the FF&E (Tenant) or the FF&E (Sublandlord) necessary in the
ordinary course of the operation of the Hotel Business which are wholly Operating Subtenant's
responsibility under this Operating Lease.
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"Renovation Costs" means the costs associated with the design, construction, renovation,
furnishing and equipping of the Hotel.

"Renovation Plans" means the plans and specifications agreed to by Sublandlord and Operating
Subtenant for the renovation of the Hotel.

"Renovation Property" means the right, title and interest acquired by Sub landlord in
Governmental Authorizations, Renovation Plans, FF&E Specifications, studies and reports and
other properties, data or information necessary to or associated with the renovation of the Hotel,
the furnishing ofFF&E (Sublandlord) to the Hotel and the installation ofFF&E (Sublandlord) in
the Hotel.

"Rent" means an individual reference to each category or item of rent due and payable under this
Operating Lease and a collective reference to al! such categories and items of rent.

"Reporting Statement" means all financial reports and statements required to be prepared by the
Manager and delivered to the Operating Subtenant as identified in the Management Contract.

"Subleasehold Estate" means collectively, as may now or in the future exist, the Operating
Subtenant's leasehold interest in the Property granted by this Operating Lease.

"Title Policy" means any title insurance policy insuring the title to any portion of the Property.

"Uniform System of Accounts" means the latest edition of the Uniform System of Accounts for
the Lodging Industry that is published by the Hotel Association of New York City, Inc. and
approved by the American Hotel & Motel Association (currently the 9th Revised Edition, 1996).

"Union Requirement" has the meaning set forth in paragraph 6.7.

SECTION 2: LEASE GRANT

2.1 Grant. Subject to the terms set forth in this Operating Lease, Sublandlord leases
to Operating Subtenant and Operating Subtenant accepts and leases from Sub landlord, for the
Lease Term, the Property as it exists on the Lease Date.

2.2 Management Contract. Operating Subtenant shall cause the Manager to carry out
its functions and operations under the Management Contract at all times consistent with the
provisions of this Operating Lease. Notwithstanding the delegations by Operating Subtenant
under the Management Contract, Operating Subtenant shall continue to be responsible to
Sublandlord for due and proper performance of Operating Subtenant's obligations under this
Operating Lease.

2.3 lncomoration of Management Contract Provisions. This Operating Lease, in one
or more paragraphs, references the provisions of the Management Contract. If the Management
Contract is terminated, then the relevant provisions of this Operating Lease remain in full force
and effect without termination or deletion.
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2.4 No Modification to Management Contract. Operating Subtenant shall ensure that

Operating Subtenant does not modify, amend, or waive any rights under the Management
Contract without Sublandlord's prior written consent.

2.5 Performance of Operating Subtenant Loan Documents. Operating Subtenant
covenants to fully and timely perform its obligations under the Operating Subtenant Loan
Documents.

SECTION 3: LEASE TERM

The term of this Operating Lease ("Lease Term") begins on the Lease Date and expires at
5;00 p.m.on that date that is Twenty Nine (29) years after the Lease Date unless the term of this
Operating Lease is earlier terminated as set forth in this Operating Lease.

SECTION 4: RENOVATION AND EQUIPPING OF HOTEL

4 ..1 FF&E Specifications. An outline ofFF&E Specifications for FF&E
(Sublandlord) and FF&E (Tenant) for the Hotel appear in Parts A and B, respectively, of
Attachment 2. Sublandlord and Operating Subtenant have approved Parts A and B. Sublandlord
and Operating Subtenant shall diligently and cooperatively participate in the development of the
final FF&E Specifications for both FF&E (Sublandlord) and FF&E (Tenant). Operating
Subtenant and Manager shall substitute a listing of the final FF&E Specifications for both FF&E
(Sublandlord) and FF&E (Tenant), as approved by Sublandlord, for and as a replacement of such
FF&E Specifications listed on the substitute Attachment 2. Any other FF&E Specifications so
developed and approved, whether or not listed on Attachment 2, are within the definition of
FF&E Specifications. Part A of Attachment 2 describes FF&E (Sublandlord) and Part B of
Attachment 2 describes FF&E (Tenant). The approval given to the FF&E Specifications and to
the items and categories ofFF&E is effective for the normal service life of each item or category
of items ofFF&E.

4.2 Operating Subtenant's Purchase ofFF&E (Tenant), HEOS, and Other Operating
Properties. Operating Subtenant shali purchase and install at Operating Subtenant's cost, (a)
FF&E (Tenant), (b) all HE OS and (c) any furniture, furnishings and equipment necessary to the
Hotel to the extent not included in (1) the FF&E (Sub landlord) or (2) the FF&E (Tenant);
provided that the aggregate purchase price thereof does not exceed the sum of $970,000, in
which case Operating Subtenant shall only be required to purchase that portion of the FF&E
(Tenant) with a cost of$970,000 and the remaining FF&E (Tenant) shall be reallocated to FF&E
(Sublandlord), Operating Subtenant shall coordinate purchases and installations ofthe FF&E
(Tenant) with the work and installations being performed by or on behalf of Sublandlord so as
not to interfere with or delay the renovation of the Hotel or the installation of the FF&E
(Sublandlord). Under no circumstances shall Sublandlord have any responsibility for the
Renewal of the items of property described in this paragraph nor shall any sums in the Capital
Reserve be available to Operating Subtenant for repairs or replacements of items of property
described in clauses (b) or (c) of this paragraph.
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SECTION 5: RENT

5.1 Base Rent

5.1.1 For each month during the Lease Term, Operating Subtenant shall pay
Rent ("Base Rent"), in arrears, on the first day of the second month following such month and on
the Lease Termination Date. For example, Base Rent for August is due on October 1. The Base
Rent for each month shall equal the amount of money necessary to pay Sublandlord a return at
the applicable percentage rate on Sublandlord's Investment (as defined below), as it is
outstanding from time to time during the calendar month for which the Base Rent is due. The ~a.~,'2.'l(P~
applicable annual percentage rate on Sublandlord's Investmen~for purposes of Base Rent are as ~ ~ ); WI£
follows: (i) Year I, Ten Percent (10%) per annum, (ii) Year 2, Ten Percent (10%) per annual, G ~ \'W
(iii) Year 3, Eleven Percent (11%) per annum; and (iv) Year 4 and each year thereafter during the
term of the Lease, Twelve Percent (12%) per annum. Thus, for example, the Base Rent payment
for the first month of the Fourth Year of the Lease would be determined by multiplying one
twelfth (1/12) of Twelve Percent (12%) interest, which equals One Percent (1%) by the then
current Sublandlord's Investment to arrive at the monthly rent figure for the first month of the
third Lease year which, per the terms of this Section would be due on the first day of the third
month of said year.

5.1.2 "Sub landlord Investment" means the aggregate of (a) all of the Renovation
Costs that were paid by Sublandlord; plus (b) any additional investment by Sublandlord with
respect to the Property before the Lease Term, including all costs and payments made by
Sublandlord to acquire, or in connection with the acquisition of, the Property; plus (c) any
additional investment by Sub landlord with respect to the Property during the Lease Term,
including Renewals and other capital improvements, as and when so made, but exclusive of any
expenditure of cash funded by moneys held in the Capital Reserve; plus (d) the commitment,
origination or similar fees paid by the Sublandlord with respect to loan financing procured by
Sublandlord to fund the acquisition, improvement or other action in connection with the
Property. Under the preceding sentence, the Sublandlord Investment (a) is deemed decreased
upon, and in the amount of, any insurance, Condemnation, or Title Policy proceeds or awards
received by Sublandlord in accordance with the ratio and terms set forth in subparagraph 11.1.3,
as applicable, and (b) is deemed increased upon, and in the amount of, any reinvestment in the
Property of insurance, Condemnation or Title. Policy proceeds or awards received by
Sublandlord. To the extent of any additional investment by Sublandlord during any month of the
Lease Term, the total Sublandlord Investment is increased as of the day of such increase or
increases. If there is a dispute between Operating Subtenant and Sub landlord over the amount of
the Sub landlord Investment, the amount submitted by Sub landlord shall be utilized for Base Rent
computation and payments pending resolution of the dispute.

5.1.3 The Rent payable under subparagraphs 5.1.1 and 5.1.2 is termed "Base.
Rent."

5.2 Reporting Statements. Operating Subtenant shall provide, or shall cause to be
provided, to Sub landlord copies of all Reporting Statements upon receipt from Manager. If a
substitute manager replaces the Manager at the Hotel, then the Operating Subtenant shall cause
such substitute manager to provide all Reporting Statements under any substitute Managemen~
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Contract. Operating Subtenant acknowledges and agrees that Sub landlord may use for any
purpose any Reporting Statements acquired by or provided to Sublandlord.

5.3 Additional Rent Obligations.

5.3.1 During the Lease Term, Operating Subtenant shall pay all Impositions on
or before the due date for each Imposition or installment of an Imposition. Operating Subtenant
shall provide Sublandlord written evidence of the payment of Impositions.

5.3.2 Operating Subtenant shall payor cause to be paid all premiums 'on the
insurance policies referred to in paragraph 9.1 of this Operating Lease.

5.3.3 . Operating Subtenant is solely liable for, and shall pay directly, prior to
delinquency during the Lease Term, all charges for public and private utility services supplied to
and used in connection with the operation of the Hotel, including water, natural gas, heating,
ventilating and air conditioning, chilled water, steam, electricity, telephone service, and sewer
service. Connection fees and charges for such utility services for connections made during (but
not before) the Lease Term are the responsibility of Operating Subtenant and Operating
Subtenant shall pay the same.

5.3.4 All sums and obligations payable under subparagraphs 5.3.1 and 5.3.3 are
Additional Rent and a category of Rent payable under this Operating Lease. If Operating
Subtenant defaults in the payment of any such obligations, such default is a Default in the
payment of Rent under this Operating Lease and Sublandlord has all the rights and remedies for
Rent default provided in this Operating Lease, by law and in equity, subject to such notice and
grace periods, if any, as are provided for by law and in this Operating Lease.

5.4 General Rent Provisions.

5.4.1 Except for any deferment of Rent authorized by paragraph 5.6, Operating
Subtenant shall pay to Sublandlord Rent in full without notice, demand, abatement, deduction,
diminution, offset, suspension or deferment. Operating Subtenant shall pay Rent in full
regardless of any claim Operating Subtenant may have against Sub landlord under this Operating
Lease or otherwise and of any failure or claimed failure of Sublandlord to perform or comply
with any provision of this Operating Lease or any other agreement or undertaking by
Sub landlord. Operating Subtenant shall pay Rent in immediately available funds which are
lawful money of the United States of America and at such place as Sublandlord may from time
to time specify in writing.

5.4.2 Except as otherwise specifically provided in this Operating Lease or upon
a Force Majeure Event, no happening, event, occurrence or situation during the Lease Term and
no present or future law, ordinance, resolution, regulation or order of any municipal, county,
state or federal goverrunent or other governmental body, board, agency or other authority now or
hereafter having jurisdiction over the Subleasehold Estate or the Property, whether foreseen or
unforeseen, and however extraordinary, shall relieve, abate, or diminish Operating Subtenant's
Iiabi Iity to pay Rent as specified in this Operating Lease or shall otherwise relieve Operating
Subtenant, in whole or in part, from its obligations under this Operating Lease. To the extent
permitted by law, Operating Subtenant waives any rights now or later conferred upon it by
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statute, proclamation, decree, order, or otherwise to any abatement, diminution, offset, or
suspension of payment or performance on account of any such event, happening, occurrence or
situation. Upon the happening of a Force Majeure Event, Operating Subtenant's obligation
hereunder, other than the duty to pay Rent, are suspended as reasonably necessary.

5.5 Renegotiation of Rent. Operating Subtenant acknowledges that Sublandlord's
sole member is an entity owned by a partnership, whose interest holders include tax-exempt
organizations under the Code. The parries intend that the Rent paid to Sub landlord under this
Operating Lease will be wholly exempt from federal income taxes when passed through to and
received by each such tax-exempt organization. If, at any time during the Lease Term, the Code
is amended or interpreted or any other fact or circumstance exists so that all or any significant
portion of any component of Rent will be deemed unrelated business taxable income to such
beneficiaries, the Sublandlord and Operating Subtenant shall renegotiate the affected Rent
provision's so that, to the extent which can be reasonably accomplished with no more than de
minimis adverse consequences (economic or otherwise) to Operating Subtenant, the Sub landlord
will not be required to report and pass through to said tax exempt interest holders unrelated
business taxable income under the Code with respect to the Rent derived by Sub landlord from
this Operating Lease.

5.6 Limited Deferral of Rent Payments. In the event that Operating Subtenant does
not have sufficient Available Cash to make a Base Rent installment when due and payable then
the payment of such Base Rent installment may be deferred to the extent and subject to the
limitations set forth in Section 5.6.1 below. Notwithstanding anything in this Operating Lease to
the contrary, Base Rent installments otherwise subject to deferral under the preceding sentence .
are due and payable absolutely and unconditionally up to an amount equal to the Loan Payment
due for the Month. As used in this Section 5, the term "Available Cash" shall mean for the
Month or Lease Year in question, the aggregate of (a) Gross Revenues, minus (b) Operating
Expenses as defined in the Management Contract, minus (c) the fees payable and other amounts
required to perform Operating Subtenant's obligations under the Management Contract, minus
(d) Impositions, minus (e) insurance premiums payable under subparagraph 5.3.2, minus (f)
Capital Reserve Contributions, minus (g) an annual payment or distribution to Operating
Subtenant's owner in an amount not to exceed Seventy Five Thousand Dollars ($75,000.00) for
each twelve (12) month period from the Lease Date through the date on which calculation of
Available Cash is made (whether or not paid), minus (h) a one time payment equal to the net tax
liability incurred by Operating Subtenant's direct or indirect owner(s) as a result of that certain
$194,000 service fee paid to Operating Subtenant in fiscal 2006 (after giving effect to any
deductions and losses allocated from Operating Subtenant to such direct or indirect owner(s) in
fiscal 2006), minus (i) amounts which have been demanded to be repaid under the Note (whether
or not paid) and (j) ordinary and necessary out-of-pocket expenses incurred by Operating
Subtenant in connection with its operation in accordance with that certain KenCal Operating
LLC Operating Agreement in effect from time to time (the "KenCal Operating Agreement").

5.6.1 Operating Subtenant may defer up to (i) fifty percent (50%) of each
installment of Base Rent otherwise due and payable on account of the Lease Year starting on the
Lease Date; (ii) eighty-five percent (85%) of each installment of Base Rent otherwise due and
payable on account of the Lease Year starting on January I, 2007; and (ii) fifty percent (50%) of
each installment of Base Rent otherwise due and payable on account of each subsequent Lease

- 10-
100380742.DOC;21



• •
Year commencing in the Lease Year starting on January 1, 2008 and thereafter throughout the
term of the Lease.

5.6.2 If and to the extent any such Base Rent installment is properly not paid in
the full cash amount because of insufficient Available Cash, the unpaid difference between the
amount payable with respect to any such Rent installment and the amount paid from Available
Cash shall cumulate, and the cumulative, unpaid amount shall be paid to the extent funds remain
from Available Cash after payment of all currently payable Rent on each subsequent Rent
'payment date. Any and all such cumulated, unpaid Base Rent shall be paid in full, absolutely,
unconditionally and without regard to whether Available Cash exists, on the earlier to occur of
(a) a Lease Termination Date, or (b) Ten Years after the Lease Date.

SECTION 6: USE AND OPERATION

6.1 Operation of the Hotel. Operating Subtenant shall cause the Manager to manage
and operate the Hotel during the Lease Term so as to satisfy the operational requirements of the
applicable Management Contract. Operating Subtenant shall cause the Manager to adhere to the
provisions of the Management Contract. To the extent permitted by law, Operating Subtenant
waives all rights and interests Operating Subtenant may have under applicable local and federal
law, and all other statutes pertaining to notification, storage, recovery, repossession,
compensation or other claim or action Operating Subtenant may have against Sub landlord or any
third party respecting personality or improvements remaining at the Property after Operating
Subtenant has otherwise vacated, left or abandoned the Property.

6.2 Operating Subtenant's Maintenance. Operating Subtenant shall maintain and
operate the entirety of its Subleasehold Estate in a safe condition and so as to conform to
Governmental Requirements and InsuranceRequirements, Operating Subtenant's obligation
under the preceding sentence shall extend to all adjoining or appurtenant public and private
streets, alleys, ways, passageways, easements, vaults, sidewalks and curbs to the extent that such
were included in the Subleasehold Estate, are otherwise appurtenant to the Subleasehold Estate
or are the subject of obligations imposed by Govemmental Requirements on the Sublandlord or
operator of the Hotel. Operating Subtenant shall keep the Hotel, the FF&E (Sublandlord), the
remainder of the Property included in the Subleasehold Estate, the FF&E (Tenant), and the
HEOS in good condition and repair and at all times during the Lease Term, and shall clean,
maintain, manage and operate the same so as to conform to the operating standards set forth in
the Management Contract. Operating Subtenant's obligations under this paragraph shall include
and extend to that cleaning, repair, renewal and replacement as may be necessary in the ordinary
course of the operation of the Hotel of individual items of HE OS, or FF&E that break, become
unserviceable or disappear. Such repair, replacement, cleaning and renewal shall not be
considered within the definition of Renewals.

6.3 Sublandlord is Free of Maintenance Responsibilities. Subject only to the
provisions of Section 6 concerning Renewals or capital improvements undertaken by
Sub landlord, Sublandlord has no duties, responsibilities or obligations during the Lease Term for
(a) operation or management of the Subleasehold Estate or the Hotel, or (b) the costs or expense
of such management or operation. All of such duties, responsibilities, obligations, cost and
expense are the Operating Subtenant's obligation and responsibility under this Operating Lease.
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If Sub landlord pays any cost or expense for which the Operating Subtenant has responsibility
under this or any other provision of this Operating Lease, Operating Subtenant, within fifteen
(15) days after demand by Sublandlord, shalI reimburse Sublandlord for such cost or expense as
Additional Rent under this Operating Lease. Operating Subtenant acknowledges that the Base
Rent payable to Sublandlord is intended to be absolutely net of any cost, expense, or investment
by Sub landlord during the Lease Term except as may be required of or voluntarily undertaken by
Sub landlord pursuant to paragraph 6.6.

6.4 Operating Expenses and Working Capital. Except as otherwise provided in this
Operating Lease, Operating Subtenant shalI: (a) pay alI expenses and costs associated with the
management and operation of the Hotel, including sums payable under the Management
Contract; and (b) provide alI working capital required of it by the Management Contract or
otherwise reasonably necessary to the operation ofthe Hotel. This provision is subject only to
Sub landlord 's obligations under paragraph 6.6.

6.5 Operating Plan and Budget.

6.5.1 Operating Subtenant shalI punctualIy deliver to Sublandlord copies of (a)
each Operating Plan and Budget (as defined in the Management Contract) proposed by Manager
and (b) the final Operating Plan and Budget as approved by Operating Subtenant. Delivery of
such documents is informational only and Sublandlord's approval to the Operating Plan and
Budget is not required unless otherwise specified in subparagraph 6.5.2.

6.5.2 Sublandlord's consent is required for any expenditure by Manager on
behalf of Sublandlord for a Renewal or other capital expenditure.

6.6 Conformance of and Payment for Work. Any repair, refurbishment, Renewal,
other capital improvement or restoration required of or performed by either party under this
Operating Lease shalI (a) be in conformity with the provisions ofGovemmental Requirements,
Insurance Requirements and the Management Contract; (b) be performed by contractors meeting
the requirements set forth in paragraph 6.7 (the "Union Requirement"); (c) be constructed with
due diligence; (d) constructed and carried out in a good and workmanlike manner; and (e) be free
of material defects in design, materials or workmanship. Any material alteration or addition to,
disposition of or replacement of any material part or material item of the Hotel, the FF&E
(Sublandlord) or the FF&E (Tenant) shalI require Sublandlord's approval as to its specifics,
whether or not the activity and its cost were proposed in the Operating Plan and Budget;
provided, however, that in the event Sub landlord fails to approve and no commercial reasonable
alternative exists, the failure of Operating Subtenant to take such action shall not be deemed a
breach of this Operating Lease. In case any item ofFF&E is replaced by a new item of like kind
and utility, the replaced item may be disposed of by Operating Subtenant and such proceeds may
be applied to the cost of such replacement. In the case of any disposition without a replacement
or substitution ofFF&E (Sub landlord), the net proceeds of any such disposition shall be
disbursed to Sublandlord or, with the reasonable approval of Sub landlord, used to improve the
Property. Disbursements of Sub landlord's funds or funds on deposit in the Capital Reserve shall
be made under procedures specified by the Sublandlord to match such disbursements with
progress in the work, to provide for adequate retainage and to afford protection against lien
claims. Nothing in this paragraph shall require notice to and approval by Sublandlord of
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Operating Subtenant or Manager action to remedy or correct an emergency posing an immediate
threat to persons or property.

6.7 Contracting Reguirement. GENERAL CONTRACTORS, PRIME
CONTRACTORS OR SUBCONTRACTORS OF ANY TIER PERFORMING ANY REPAIR,
RENEWAL, CAPITAL IMPROVEMENT, RECONSTRUCTION OR OTHER
CONSTRUCTION WORK IN, ON, OR ABOUT THE HOTEL THAT ARE TO BE PAID
FROM FUNDS SUPPLIED BY LANDLORD OR OPERATING TENANT, WHETHER
CONTRACTED BY LANDLORD, OPERATING TENANT, A SUBTENANT OR
CONCESSIONAIRE OF OPERATING TENANT, MANAGER OR BY A CONTRACTOR OR
SUBCONTRACTOR OF ANY TIER, SHALL (A) BE LICENSED TO THE EXTENT
REQUIRED BY GOVERNMENTAL REQUIREMENTS TO PERFORM SUCH WORK, (B)
BE A PARTY TO OR BOUND BY A COLLECTIVE BARGAINING AGREEMENT WITH A
LABOR ORGANIZATION AFFILIATED WITH THE BUILDING AND CONSTRUCTION
TRADE DEPARTMENT, AFL-CIO, OR WITH AN INDEPENDENT, NATIONALLY
RECOGNIZED LABOR ORGANIZATION OR ONE OF ITS AFFILIATED LOCALS,
APPLICABLE TO WORK PERFORMED IN SAN DIEGO, CALIFORNIA, AND (C) SHALL
EMPLOY ONLY MEMBERS OF SUCH LABOR ORGANIZATIONS. TO PERFORM WORK
WITHIN THEIR RESPECTIVE JURISDICTIONS. IF A SUBTENANT OR
CONCESSIONAIRE OF OPERATING TENANT CONTRACTS FOR ANY REPAIR,
RENEWAL, CAPITAL IMPROVEMENT, RECONSTRUCTION OR OTHER
CONSTRUCTION WORK IN, ON, OR ABOUT THE SPACE LEASED TO SUCH
SUBTENANT OR CONCESSIONAIRE, THEN OPERATING TENANT SHALL
ENCOURAGE SUCH SUBTENANT OR CONCESSIONAIRE TO USE GENERAL
CONTRACTORS, PRIME CONTRACTORS OR SUBCONTRACTORS OF ANY TIER TO
PERFORM THE WORK THAT ARE A PARTY TO OR BOUND BY A COLLECTIVE
BARGAINING AGREEMENT WITH A LABOR ORGANIZATION AFFILIATED WITH
THE BUILDING AND CONSTRUCTION TRADE DEPARTMENT, AFL-CIO OR WITH AN
INDEPENDENT, NATIONALL Y RECOGNIZED LABOR ORGANIZATION OR ONE OF
ITS AFFILIATED LOCALS, APPLICABLE TO WORK PERFORMED IN SAN DIEGO,
CALIFORNIA.

6.8 Notices; Bonds and Liens for Construction.

6.8.1 Under no circumstance shall Operating Subtenant cause Sublandlord to
incur or suffer any debt, liability, obligation, indebtedness, lien or encumbrance with respect to
repair or Renewal or any capital improvement performed or caused to be performed by
Operating Subtenant under this Operating Lease beyond the amount approved or required to be
funded by Sublandlord under paragraph 6.6. Operating Subtenant shall neither cause nor suffer
any claim of lien to be filed against any part of or interest in the Property for labor done or
materials furnished to or contracted for Operating Subtenant or alleged to have been so done or
furnished. In the event that any such claim shall nevertheless be so filed, Operating Subtenant
shall discharge or adequately bond against such claim within thirty (30) days after the filing of it;
provided, however, that Operating Subtenant shall not be in default of this subparagraph 6.8.1
and shall not be required to provide any such discharge or bond, ifany such claim is filed against
the Property due to the fault of Sub landlord, including Sublandlord's failure to fund any
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Renewals or other capital improvements if and to the extent required to be funded by
Sublandlord or approved for funding by Sub landlord under the terms of subparagraph 6.6.

6.8.2 Operating Subtenant shallindemnify, defend and hold harmless
Sub landlord and the Property from and against all claims, demands, loss, actions, liabilities, cost
or expense (including reasonable attorneys' fees and expenses oflegal proceedings) arising as a
consequence of Operating Subtenant's breach of any subparagraph of this paragraph 6.8.

6.9 Hazardous Substances. During the Lease Term, Operating Subtenant shall not
permit Hazardous Substances to be stored, used, sold, released, generated or disposed of in, on or
about the Property other than (a) Hazardous Substances which are ordinary household or office
cleaning and maintenance products or (b) Hazardous Substances normally used in the conduct of
the businesses lawfully being conducted at the site in quantities reasonable to the uses, so long as
the products and materials described in clauses (a) and (b) are kept, used, stored and disposed of
in accordance with the requirements of Govemmental Requirements, the instructions of the
manufacturer of such products and materials, and Insurance Requirements. Any exception to the
requirements of this paragraph must be specifically approved by Sublandlord in writing.
Sublandlord shall have any and all legal, equitable and other remedies with respect to a violation
of this paragraph, including the right to enjoin a violation of it. If, notwithstanding the first
sentence of this paragraph, Hazardous Substances are so stored, used, sold, released, generated or
disposed of in, on or about the Property, Operating Subtenant shall deliver to Sublandlord notice
of such event and Sublandlord shall formulate and implement the plan for removal, cleanup or
remediation of such Hazardous Substances. Sublandlord shall consult with Operating Subtenant
concerning such plan and its implementation and shall exert reasonable efforts to minimize
adverse impacts on the operation of the Hotel arising from the implementation of such plan. If
any such removal, cleanup or remediation arises from Operating Subtenant's violation of the first
sentence of this paragraph, Operating Subtenant shall indemnify, defend and hold harmless
Sublandlord and the Property from and against all claims, demands, loss, actions, liabilities, cost
or expense (including reasonable attorneys' fees and expenses oflegal and administrative
proceedings) caused by such violation.

6.10 Inventories. Operating Subtenant shall maintain at its cost during the entire Lease
Term HEOS, and other inventories and supplies at levels and in a condition necessary for (a) the
efficient and effective operation of the Hotel and (b) conformity to the operating standards set
forth in the Management Contract. Operating Subtenant shall not allow such property to be
depleted or to deteriorate even where a notice of termination of this Operating Lease is delivered
to Operating Subtenant by Sublandlord .

. 6.11 Licenses and Permits.

6.11.1 Operating Subtenant shall maintain in full force and effect throughout the
Lease Term all licenses, approvals or contractual rights owned by Operating Subtenant, which
are necessary for the operation of the Hotel.

6.11.2 Operating Subtenant shall procure and maintain or cause Manager to
procure and maintain in full force and effect during the Lease Term each and every liquor license
and any other licenses, permits and approvals that are Govemmental Requirements for the
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operation of the Hotel by Operating Subtenant. Sub landlord shall take such reasonable actions
and execute such necessary documents and otherwise cooperate with Operating Subtenant at
Operating Subtenant's expense to assist as reasonably necessary for Operating Subtenant to
obtain such licenses, permits and approvals.

6.11.3 To the extent permitted by law, Operating Subtenant grants to
Sublandlord, a security interest in each liquor license and each and every other governmental
license, permit, approval or authorization held by or in the name of Operating Subtenant and
procured for the Hotel to secure each and all of Operating Subtenant's obligations under this
Operating Lease. This Operating Lease constitutes a security agreement under the Uniform
Commercial Code in effect in California. On request of Sub landlord, Operating Subtenant shall
execute such further security agreements, financing statements, continuation statements and
other documents as maybe necessary or convenient to the grant and perfection of the security
interests described in this subsection (if and to the extent such security interest legally may be
granted or perfected). Operating Subtenant warrants that upon its acquisition of each such
license, permit, approval or authorization, if any, Operating Subtenant will have title to it free
and clear of all liens, claims, encumbrances and rights of third parties. Operating Subtenant shall
not sell, contract to sell, lease, encumber or otherwise dispose of any such license, permit,
approval or authorization without the prior written consent of Sub landlord.

6.11.4 Operating Subtenant shall pay when due all fees, assessments or charges,
if any, that might at any time, either in accordance with or in violation of the terms of this
Operating Lease, affect the liquor licenses or the other licenses, approvals, permits or contractual
rights described in this paragraph 6.11. Notwithstanding the preceding sentence, Operating
Subtenant shall have the right to delay payment of any such fee, assessment or charge if and so
long as (a) Operating Subtenant has contested in good faith the fee, assessment or charge in
accordance with an applicable administration or judicial procedure, (b) Operating Subtenant
promptly commences such contest and continuously pursues such contest with diligence through
completion of the procedure, (c) the non-payment when due of the fee, assessment or charge
during the period of contest does not jeopardize or invalidate such license, approval, permit or
contractual right or Operating Subtenant's ability to operate the Hotel, does not expose the
Property to any lien, encumbrance or attachment, and does not expose Sublandlord or the
Property to any fines, penalties or assessments, (d) Operating Subtenant notifiesSublandlord
prior to such contest of Operating Subtenant's intention to contest the fee, assessment or charge
and the grounds for the contest, and (e) Operating Subtenant is not in Default in any payment or
performance due under this Operating Lease. In the event of any Default, Sub landlord may
exercise all rights and remedies of a secured party with respect to Sublandlord's security interest,
all of which rights and remedies are cumulative. Operating Subtenant hereby waives any right to
require Sublandlord to proceed against any other person or entity or to exhaust Sublandlord's
rights against any collateral or to pursue any other remedy in Sublandlord's power on an Event
of Default.

6.12 Entry by Sublandlord. Sublandlord and its designees may, on reasonable advance
notice (except in the case of emergency in which case no prior notice shall be required)enter in
or about the Hotel during the Lease Term. Sublandlord shall carry out such activities so as to
cause the least interference reasonably possible with the Hotel. Sublandlord shall conduct such
activities at such times as approved by Operating Subtenant, which approval shall not be
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unreasonably withheld or delayed. In the event of an emergency where the Property is
jeopardized or there is risk to health and safety, immediately following a Default by Operating
Subtenant in any performance required of it under this Operating Lease, Sublandlord may enter
without notice and at other than normal business hours.

SECTION 7: MANAGEMENT REPORTS AND FINANCIAL REPORTING

7.1 Books and Records. Operating Subtenant shall keep or cause to be kept full,
complete and proper books, records and accounts with respect to the management and operation
of the Hotel. Operating Subtenant shall maintain such books, records and accounts (a) currently
on an accrual basis, and (b) in accordance with GAAP.

7.2 Operating Subtenant's Financial Statements.

7.2.1 Operating Subtenant and Manager shall make available to Sublandlord all
of their books of account and other financial. records at all reasonable times for' examination,
audit, inspection, and copying. Upon the expiration or termination of this Operating Lease,
Operating Subtenant shall deliver to Sub landlord all of such books of account, financial and
operating records (including those pertaining to reservations and hotel guest lists) forthwith so as
to ensure the orderly continuance of the operation of the Hotel in the Hotel by a successor tenant
or a purchaser of the Hotel. Sublandlord shall retain all of such information and make it
available to Operating Subtenant at the Hotel, at all reasonable" times, for inspection, audit,
examination, and copying (at Operating Subtenant's or Manager's expense) for at least five (5)
years subsequent to the Lease Termination Date.

7.2.2 Operating Subtenant shall deliver to Sublandlord copies of any and all
reports, which Manager is obligated to deliver to Operating Subtenant under the applicable
Management Contract promptly upon Operating Subtenant's receipt from the Manager.

7.2.3 The requirements of this paragraph 7.2 shall be in addition to and shall not
limit the requirements of paragraph 5.2 dealing with the delivery of the Reporting Statements
contemplated by that paragraph.

7.3 Audit Rights. Not more than once during any twelve (12) month period (unless
Sublandlord has a reasonable basis to make a more frequent request), Sublandlord may, cause an
audit of the Operating Subtenant's (and Manager's to the extent permitted by the Management
Contract) books, records and accounts relevant to the computation of any item or category of
Rent payable under this Operating Lease. Sublandlord's shall cause such audit to be performed
either by (a) a certified public accounting firm of generally recognized national standing selected
by Sublandlord; or (b) an asset manager selected by Operating Subtenant, as its agent (the
"Auditor"). Operating Subtenant shall cooperate fully (and shall cause the Manager to cooperate
to the extent required under the Management Contract) with the persons performing any audit
described in this paragraph 7.3 and shall make available to such persons at Operating
Subtenant's offices all books, records, accounts, and supporting data from Operating Subtenant,
Manager, sub lessees and concessionaires as may be necessary or appropriate to the audit.
Operating Subtenant shall deliver to Sublandlord any and all reports prepared by the Auditor and
shall cause Manager to retain a copy of any such report with the books and records pertaining to

- 16 -
I00380742.DOC;21



• •
the Hotel. Sub landlord shall pay for the Sublandlord's audit at its sole cost and expense. If,
however, Sublandlord discovers during its audit that Operating Subtenant has underpaid or
underreported any item or category of Rent by five percent (5%) or more, then Operating
Subtenant shall bear all costs and expenses of Sub landlord's audit. Any discrepancies noted in
any audit shall be promptly corrected.

7.4 Sublandlord Statement of Sub landlord Investment. From time to time, as desired
by Sublandlord or reasonably requested by Operating Subtenant, Sub landlord shall provide
Operating Subtenant with a brief statement of the then current Sub landlord Investment ainount
with sufficient detail to document recent increases or decreases in the amount. Sublandlord shall
not be bound by any inaccuracies in a Sub landlord Investment report and may correct the same at
a later date without waiver or penalty.

SECTION 8: CAPITAL RESERVE AND WORKING CAPITAL RESERVES

8.1 Creation of Capital Reserve. Prior to the receipt of any Capital Reserve
Contributions, Sublandlord shall or shall cause Manager to open a separate interest-bearing bank
account in Operating Subtenant's name in a banking institution selected by Sublandlord for the
purposes of receiving and holding Capital Reserve Contributions. The moneys in the account
shall be for the purpose of reserving against and providing funds for Renewals. This bank
account and funds on deposit in it is termed "Capital Reserve". Disbursements may be made
from the Capital Reserve (a) only to pay for Renewals and other capital improvements approved
by Sublandlord and (b) in accordance with the procedures set forth in paragraph 6.5.2; provided,
however, in the event Sublandlord fails to approve the use of funds from the Capital Reserve for
appropriate Renewals and other capital improvements, Operating Subtenant shall not be
obligated to perform such Renewals or capital improvements and shall not have liability
. hereunder for failure to maintain the Property resulting therefrom.

8.2 Capital Reserve Contributions. Unless otherwise reasonably directed by
Sublandlord, if at any time Manager shall cease to fully fund the Fund for Replacement of and
Additions to Furnishings and Equipment" in the manner and as described in Section 5.4 ofthe
Management Contract Operating Subtenant shall set aside from cash from operations, on the.
fifteenth (15th) of the month (in arrears) , amounts equal to four percent (4%) of Gross Revenues
for the preceding month.· Such amounts set aside by Operating Subtenant shail be deposited into
the Capital Reserve. The contents of the Capital Reserve are deemed the property of
Sublandlord.

SECTION 9: INSURANCE

9.1 Insurance Policies.

9.1.1 Operating Subtenant, during the Lease Term, shall procure and maintain
or cause the Manager to procure and maintain the insurance coverages described in the
Management Contract. Deductibles under the property/casualty insurance specified in the
Management Contract shall be reasonable and satisfactory to Sub landlord. All insurance
required to be carried under the Management Contract must be issued by companies with a
Best's Key Rating Guide of A- VII or better. Owner reserves the right to require terrorism
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insurance, or such other insurance, so long as such insurance is commercially available at
commercial reasonable rates.

9.1.2 Operating Subtenant shall procure and maintain its own physical hazard
coverage covering FF&E, HEOS, and other personal property owned by Operating Subtenant
located in or about the Hotel and all replacements, renewals and substitutions. The separate
policy shall have coverages, limits and deductibles satisfactory to Sub landlord.

9.1.3 Liability insurance policies procured under this Section 9 shall name as
additional insureds the Sublandlord and such additional Persons as Sublandlord may reasonably
designate.

9.2 Evidence ofInsurance. Copies of the policies of insurance and other evidence of
the existence of and the provisions of such policies of insurance shall be delivered by a party
required to procure and maintain the insurance to the other party.

9.3 Waivers of Subrogation. Sublandlord and Operating Subtenant each waive and
release any right of recovery which it may acquire against the other with respect to any loss or
damage, including consequential damage, to it or the insured property caused by any peril
(including negligent acts) covered by a policy of insurance required to be procured and
maintained under this Operating Lease to the extent insurance proceeds are received by the party
claiming the loss or damage free of the claims or interests of third parties. This waiver and
release does not apply to any deductibles under any such policy. Sublandlord and Operating
Subtenant shall cause their respective insurance carriers to consent to such waiver and to waive
all rights of subrogation against the other party.

9.4 Indemnification of Sub landlord.

9.4.1 Except as limited by paragraph 9.3, to the maximum extent permitted by
applicable law and to the extent insurance coverage does not exist or is insufficient in amount,
Operating Subtenant shall indemnify, defend and save Sub landlord harmless from and against
any and all loss, liability, claims and expense (including reasonable attorneys' fees and expenses
oflegal proceedings) associated with claims of third parties arising from or incidental to (a)
Operating Subtenant's own negligent acts or omissions or willful misconduct in connection with
the operation and management during the Lease Term of the Hotel, or (b) any repairs,
rehabilitation, Renewals or other construction performed directly by Operating Subtenant or
Operating Subtenant's contractors during the Lease Term. If any action or proceeding is brought
against Sub landlord alleging such liability, Operating Subtenant shall, at the request of
Sublandlord, defend it at Operating Subtenant's expense with counsel reasonably satisfactory to
Sublandlord.

9.4.2 Except as limited by paragraph 9.3, to the maximum extent permitted by
applicable law and to the extent insurance coverage does not exist or is insufficient in amount,
Sublandlord shall indemnify, defend and save Operating Subtenant harmless from and against
any and all loss, liability, claims and expense (including reasonable attorneys' fees and expenses
oflegal proceedings) associated with claims of third parties arising from or incidental to.(a)
Sublandlord's own negligent acts or omissions or willful misconduct in connection with its
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ownership of the Property during the Lease Term, or (b) any Renewals or other capital
improvements performed directly by Sublandlord or Sublandlord's contractors during the Lease
Term.

SECTION 10: CASUALTY

10.1 Casualty. Within ten (10) days following any casualty causing damage to or
destruction of all or any material part of the Property (a "Casualty Event"), Operating Subtenant
shall notify Sublandlord of such damage.

10.1.1 If more than fifty percent (50%) of the Property is damaged and as a
result, Sub landlord is not able to rebuild the Property at commercially reasonable rates within
twelve (12) months, then Sublandlord may, in its sole discretion, elect not to rebuild the
Property.

10.1.2 If fifty percent (50%) or less of the Property is damaged or Sub landlord is
able to rebuild the Property at commercially reasonable rates within twelve (12) months or
Sub landlord elects to rebuild the Property, then, within a reasonable time following damage or
destruction, then Sublandlord shall restore the Property, including the FF&E (Sublandlord), and
Operating Subtenant shall restore the FF&E (Tenant), REOS, and other furniture, furnishings
and equipment owned by it. Sublandlord may apply proceeds of the insurance policies described
in Section 9 and the Capital Reserve to such restoration.

10.2 No Abatement. If Sub landlord does not rebuild by reason of a casualty described
in paragraph 10.1, then Base Rent shall continue to be computed and due as specified in this
Operating Lease without abatement, and such Casualty Event shall not be considered a Force
Majeure Event.

10.3 Waiver. Except as otherwise expressly provided in this Operating Lease,
Operating Subtenant hereby waives any right it may have to terminate this Operating Lease in
the event of a casualty and waives the provisions of all applicable local or federal law, and any
similar law, statute or ordinance now or hereafter in effect.

SECTION 11: CONDEMNATION; TITLE INSURANCE PROCEEDS

11.1 Condemnation. "Condemnation" means a temporary or permanent taking, or
conveyance in lieu of or under threat of taking, of any interest in, part of or item of the Property
by condemnation proceedings, by any right of eminent domain or similar power of any
governmental agency or for any public purpose, or by any voluntary conveyance or agreement
under threat of the exercise of any such proceedings, power or taking.

11.1.1 If during the Lease Term, there is a Condemnation of all of the Property
or, in the reasonable discretion of Sub landlord, a substantial portion as would render the balance
of the Property not suitable for the use by Operating Subtenant contemplated by this Operating
Lease, then this Operating Lease shall terminate on the date that possession is surrendered to the
condemning authority.
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11.1.2 If during the Lease Term, there is a Condemnation ofless than all of the

Property or, in the reasonable discretion of Sub landlord, less than a substantial portion as would
render the balance of the Property not suitable for the use by Operating Subtenant as
contemplated by this Operating Lease, then, within a reasonable time following the
Condemnation, Sub landlord shall restore the Hotel and the FF&E (Sublandlord) and Operating
Subtenant shall restore the FF&E (Tenant), HEOS, and other furniture, furnishings and
equipment owned by it to a condition as near as possible to their condition immediately prior to
the Condemnation, but Sublandlord's and Operating Subtenant's obligations under this
subparagraph 11.1.2 shall not exceed the amount of the award paid to them respectively for such
restoration.

11.1.3 All proceeds or awards of Condemnation of the Property shall be paid to
and become the sole property of Sub landlord, except that, if there is a Condemnation of less than
all the Property and this Operating Lease is not terminated, Sub landlord shall make those
proceeds allocated to the FF&E (Tenant) available to Operating Subtenant for purposes of
restoring FF&E (Tenant). Operating Subtenant waives any other right or claim to any proceeds
or awards of Condemnation. The Manager shall be entitled to pursue and receive a
condemnation award for the loss of the Management Contract as it pertains to the condemned
Property so long as no such award reduces the award payable to the Sub landlord.

11.2 No Abatement. If Sublandlord does not rebuild by reason of a Condemnation
described in this paragraph, then Base Rent shall continue to be computed and due as specified in
this Operating Lease without abatement, and such Condemnation shall not be considered a Force
Majeure Event.

11.3 Title Insurance Proceeds. For purposes of this Section II, the Proceeds of any
Title Policy received by Sublandlord or Operating Subtenant shall be distributed pursuant to
Section 11.1.3.

SECTION 12: ASSIGNMENT AND SUBLETTING

12.1 Assignment and Subletting. Other than for the delegations to Manager under the
Management Contract, and the assignments and delegations by Manager permitted under such
document, Operating Subtenant shall not assign, delegate or otherwise transfer all or any part of
or interest in this Operating Lease to any Person without first obtaining the Sublandlord's
consent, which may be granted, conditioned or withheld in its absolute discretion. Except to the
'extent specifically allowed by the Management Contract, Sublandlord's advance approval is
required, in its absolute discretion, for any sublease of all or any part of the Subleasehold Estate,
or a sublease to an operator of the restaurant or for the sublease or delegation of any function of
the Hotel. Sublandlord and Operating Subtenant agree that Sublandlord has reserved its rights
under all applicable local and federal law, and any similar, successor or related provision of law
with respect to a transfer of Operating Subtenant's Subleasehold Estate in violation of this
Operating Lease. Sublandlord's consent or waiver with respect to one or more assignments,
delegations or subleases under this paragraph shall not be deemed a consent or waiver with
respect to any other transfer hereunder, and Sub landlord expressly reserves its right hereunder
and pursuant to applicable local and federal law, to object and enforce its rights with respect to
each such transaction. .

- 20-
100380742.00C;21



• •
12.2 Personal Performance, Operating Subtenant acknowledges that (a) this Operating

Lease contemplates performances by Operating Subtenant and its delegee Manager in the
management and operation of the Hotel that are personal and unique, (b) Sublandlord is relying
to a material extent on the expertise and capabilities of Operating Subtenant's and Manager's
business organization, (c) all such factors and expectations were a material inducement to
Sublandlord's entry of this Operating Lease, and (d) the restrictions and provisions in this
Section 12 are reasonable, appropriate and justified.

12.3 Sublandlord's Assignment. Sublandlord, in its absolute discretion and without
any requirement for Operating Subtenant's consent, may assign all or any part of its right, title
and interest in this Operating Lease at anytime during the Lease Term. IfSublandlord's entire
interest in this Operating Lease is assigned to a Person purchasing Sublandlord's interest in the
Property, Sub landlord shall not be liable for any claim or occurrence in connection with the
Property arising after such transfer or assignment. Sub landlord shall not make any such
assignment that would be inconsistent with the provisions of the Management Contract if during
the period it remains in force and effect.

SECTION 13: EVENTS OF DEFAULT

13.1 Events of Default. Operating Subtenant is in Default hereunder upon the
following (each, an "Event of Default"):

13.1.1 A failure of Operating Subtenant to pay, or contribute, when due the entire
amount of any item, category or increment of Rent or other payment due to Sublandlord as
required by this Operating Lease, which failure continues for a period of five (5) calendar days
following written notice of it from Sublandlord to Operating Subtenant.

13.1.2 Where there has been a Default or failure by Operating Subtenant (a) to
obtain or continue in effect any of the insurance policies and coverages required to be obtained
by it under this Operating Lease; (b) to timely pay any insurance premium required to be paid by
it under this Operating Lease on or before its due date and such failure continues for a period of
five (5) calendar days after notice thereof by Sublandlord or the insurance provider to Operating
Subtenant; or (c) to payor discharge any claim, lien or encumbrance on or affecting any part of
or interest in the Property caused or incurred by or for Operating Subtenant which is not
discharged or bonded against as required by subparagraph 6.8.1.

13.1.3 If Operating Subtenant shall vacate or close all or any material part the
Hotel, shall abandon the management and operation of all or any material part of the Hotel or
shall close, suspend or withdraw from such management and operation where the previously
described actions violate paragraph 6.1 ofthis Operating Lease, which violation is not cured
within five (5) calendar days after notice thereof by Sublandlord.

13.1.4 Any assignment that is a Default under Section 12 or upon any sublease
the entry of which is a Default and where the sublease is not terminated or other action is not
taken to remedy the Default to Sublandlord's satisfaction within fifteen (15) days after notice of
such sublease Default is delivered to Operating Subtenant.
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13. 1.5 Where there has been a Default by Operating Subtenant in any

performance due or in the observance of any obligation under this Operating Lease (other than
one which is already an Event of Default under subparagraphs I3.I.I to 13.1.4), which Default
continues for a period of fifteen (15) calendar days, or more, after notice of such Default is
delivered to Operating Subtenant. If the Default is incapable of cure in such fifteen (I5) calendar
day period and if the Operating Subtenant commences to cure the Default during such fifteen
(15) calendar day period, an Event of Default will not occur so long as (a) Operating Subtenant is
diligently and continuously pursuing the cure, the cure of the Default has not become impossible,
and the delay in curing the Default will not jeopardize or materially and adversely affect the
Property, or (b) six (6) months has not elapsed since notice ofthe Default.

13. 1.6 To the extent permitted by law as now or in the f~ture in effect, if
Operating Subtenant shall (a) file a voluntary case under applicable bankruptcy, insolvency,
debtor relief, or any other similar law now or hereafter in effect; (b) shall consent to the
appointment of or taking possession by a receiver, liquidator, assignee, trustee, custodian,
sequestrator (or similar official) of all or a substantial part of Operating Subtenant's property or
the Subleasehold Estate; (c) make a general assignment for the benefit of creditors; (d) shall fail
generally to pay its debts as they become due; or (e) shall take any action in furtherance of the
foregoing.

13.1.7 To the extent permitted by law as now or in the future in effect, if (a) a
court having jurisdiction shall enter a decree or order for relief in respect to Operating Subtenant
in any involuntary case brought under anybankruptcy, insolvency, debtor relief or similar law
now or hereafter in effect and any such involuntary case shall not be dismissed within a period of
ninety (90) calendar days following its commencement; (b) Operating Subtenant shall consent to
or shall fail to oppose any such proceeding; (c) any such court shall enter a decree or order
appointing a receiver, liquidator, assignee, custodian, trustee, sequestrator (or similar official) of
all or any substantial part of Operating Subtenant's property or the Subleasehold Estate, which
appointment is not discharged within ninety (90) days after the entry of such order; or (d) any
such court shall order the winding-up or liquidation of the affairs of Operating Subtenant.

13.1.8 If there is an attachment or judicial seizure caused or suffered by
Operating Subtenant of (a) any material part of or interest in the Subleasehold Estate or (b) any
material part of the assets of the Operating Subtenant and, in any such case, the attachment or
judicial seizure is not removed or discharged within sixty (60) calendar days.

13. 1.9 If for any reason whatsoever Operating Subtenant shall allege or claim in
any legal or administrative proceeding (including one described in subparagraphs 13.1.6 and
13.1.7) that the legal relationship between Operating Subtenant and Sublandlord is other than
that oflandlord and tenant in accordance with the provisions of this Operating Lease.

13. I. I0 Upon the failure of Operating Subtenant to expend funds for the
renovation and equipping of the Hotel as specified in Section 4, which failure continues for a
period offive (5) calendar days following written notice of it from Sublandlord to Operating
Subtenant; provided, however, in the event Operating Subtenant has not responded to
Sublandlord's initial notice, Sublandlord shall give Operating Subtenant five (5) calendar days
notice, after which the cure period shall lapse without further action by Sublandlord.
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13.1.11 Upon any default by Operating Subtenant under the Management

Agreement, beyond applicable cure periods, or upon any modification or amendment of the
Management Agreement without the prior written consent of Sublandlord.

13. I .12 Upon any Event of Default (as defined in the Note) or breach of
any of the Operating Subtenant Loan Documents which, in any case, is not cured within the cure
period, if any, set forth therein.

13.2 Sublandlord Default. Sublandlord is in Default under this Operating Lease upon
any Default by Sublandlord of its obligations underthis Operating Lease which Default
continues for a period of fifteen (15) calendar days, or more, after notice of such Default is
delivered to Sub landlord. If the Default is incapable of cure in such fifteen (15) calendar day
period and if the Sublandlord commences to cure the Default during such fifteen (15) calendar
day period, an Event of Default will not occur so long as (a) Sub landlord is diligently and
continuously pursuing the cure and the cure of the Default has not become impossible, or (b) six
(6) months has not elapsed.

13.3 Notice and Waiver. The notices set forth in this Operating Lease shall be in lieu
of, and not in addition to, any notice required pursuant to all applicable local, state and federal,
law, or any other similar, successor or related provision oflaw providing for Operating
Subtenant's right to satisfy any judgment in order to prevent a forfeiture of this Operating Lease
or requiring Sublandlord to deliver written notice to Operating Subtenant of any reletting of the
Property.

13.4 General Statement of Remedies.

13.4.1 If any Event of Default occurs, the rights and remedies of Sublandlord are
as described in subparagraphs 13.4.2 through 13.4.4.

13.4.2 If Operating Subtenant or Manager remains in possession or control of all
or any part of the Subleasehold Estate, Sublandlord may (a) continue this Operating Lease in full
force and effect, but take possession of the Property, or (b) re-enter and take possession of the
Property and immediately terminate this Operating Lease, the Option and the Subleasehold
Estate. Possession may be taken by a successor in ownership to the Property without the
limitations of the Management Contract, if the Management Contract is terminated when
possession is taken.

13.4.3 Ifboth Operating Subtenant and Manager have surrendered to Sub landlord
possession and control of all of the Subleasehold Estate, then Sub landlord is required to accept
such surrender, Operating Subtenant's right to the Subleasehold Estate shall terminate and this
Operating Lease shall terminate.

13.4.4 On the termination of this Operating Lease and the occurrence of the
Lease Termination Date, Sublandlord shall have the right to compel specific performance of the
Operating Subtenant's obligations under paragraph IS. I of this Operating Lease. It is
acknowledged by Operating Subtenant that (a) it is of critical importance that Sub landlord have
ownership and possession of Hotel on the Lease Termination Date, with all furnishings, fixtures
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and equipment riecessary to some other Person's operation of the Hotel in order to protect and
preserve the Property and (b) Sublandlord will not have an adequate remedy in damages at law.

13.4.5 Operating Subtenant agrees that the payment of Rent required hereunder is
a covenant independent of any obligation of Sub landlord under this Operating Lease and hereof,
Operating Subtenant hereby waives any right it may have to abate, withhold, or setoff its Rent
payments, including, without limitation, any right it may have under all applicable local and
federal law to make repairs to the Hotel or other improvements on or at the Property, and to
deduct the expense therefor from the amount of Rent then due under this Operating Lease.

13.5 Re-Entry and Re-Letting.

13.5.1 Should Sublandlord re-enter the Subleasehold Estate, the following
subparagraphs 13.5.2 through 13.5.4 shall apply.

13.5.2 .Sub landlord may re-enter the Subleasehold Estate without notice or
demand. Sublandlord may do what is necessary (but may not breach the peace) to effect
entrance without liability for prosecution or damages for such re-entry or the manner of making
.entry, to the extent permitted by law. The Operating Subtenant releases and discharges
Sub landlord from any claims, actions, suits, damages or penalties on account of any lawful entry,
distraint, levy or sale, including without limitation, from the provisions set forth in applicable
local, state and federal law governing abandonment by a lesseeofreal property; forcible entry
and forcible detainer as set forth in local and federal law, respectively, unlawful detainer as set
forth in all applicable local and federal law; and any similar laws, statutes or ordinances now or
hereafter in effect.

13.5.3 Sublandlord shall have no duty or obligation to Operating Subtenant to
relet the Property or operate the Property as a hotel business. Sublandlord shall not be liable in
any way whatsoever for a failure to relet the Property, for reletting the Property on any terms and
conditions Sub landlord deems appropriate or for failing to itself operate the Property as a hotel
business, whether with or without a contract or relationship with a professional hotel manager.

13.5.4 Operating Subtenant shall reimburse Sublandlord for such reasonable
expenses as Sublandlord may incur in (a) re-entry, including reasonable attorneys' fees, expenses
oflegal proceedings, other re-entry and repossession costs, and (b) expenses of remedying a
breach of Operating Subtenant's obligations under this Operating Lease with respect to cleaning
and maintaining the Hotel and the remainder of the Subleasehold Estate.

13.6 Damages on Termination Following an Event of Default. Termination of this
Operating Lease shall not extinguish the right of Sublandlord to recover damages arising and
accruing from the occurrence of an Event of Default under this Operating Lease prior to the
Lease Termination Date. Sublandlord shall recover any and all Rent and other sums under this
Operating Lease due to and through the Lease Termination Date, the expenses of re-entry as
described in paragraph 13.5, and damages arising from the occurrence of an Event of Default on
or prior to the Lease Termination Date.

13.7 Rent and Obligations Under This Operating Lease If No Termination. If
Sublandlord elects to continue this Operating Lease in full force and effect and not terminate for
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an Event of Default as described in clause (a) of subparagraph 13.4.2, it may from time to time
enforce, by legal proceedings or otherwise, every term and provision of this Operating Lease.

, .
Sublandlord need not await the expiration of the Lease Term or any particular time to enforce its
rights, but may enforce every term and provision of this Operating Lease as it becomes due,
payable or required. Without waiving the foregoing, and in a manner consistent with all
applicable local and federal law, Sublandlord may accept any partial payment of Rent without
waiving its right to sue Operating Subtenant for the remainder of the Rent due Sublandlord.
Operating Subtenant agrees that Sub landlord may apply such payment to the oldest Rent due or
in any manner Sublandlord, in its absolute discretion, deems appropriate. Sub landlord hereby
reserves the right to certain recoveries under all applicable local and federal law, and any similar,
successor or related provision oflaw.

13.8 Sub landlord's Right to Protect Revenue. Sublandlord may apply to any court
without notice to Operating Subtenant for the appointment of a receiver in aid of enforcement of
its rights under this Section or in' aid of realization proceedings with respect to Sublandlord's
security interests, with power and authority in such receiver to take possession of the
Subleasehold Estate or the Property as to which such security interest pertains and, if
Sub landlord so elects, in its absolute discretion, to operate the Subleasehold Estate pending the
completion of litigation or legal proceedings and to collect Gross Revenues and apply it in
accordance with the provisions of this Operating Lease and applicable law. No such
appointment shall be deemed to have terminated this Operating Lease.

13.9 Payment by Sublandlord of Operating Subtenant's Defaulted Payments. In case
of an Event of Default on the part of Operating Subtenant for failure to pay any money, or render
any other performance required of it under this Operating Lease, Sub landlord may, at its option'
exercised in its absolute discretion, without notice to Operating Subtenant, pay any or all sums,
render such performance, or incur any expense to remedy the failure of Operating Subtenant to
perform. Following demand by Sub landlord, Operating Subtenant shall promptly repay any sum
paid, advanced or incurred by Sublandlord, with interest as specified in 13.11. Notwithstanding
the requirement for there being an Event of Default, Sublandlord may take the actions specified
upon a Default if (a) an emergency exists which threatens the safety of occupants of the Hotel or
the public, (b) the Property is in imminent danger of suffering permanent or irreparable harm, (c)
the Property is in jeopardy or in danger of being materially and adversely affected, or (d) the
Sublandlord may be subject to criminal or civil penalties as a result of Operating Subtenant's
Default.

13.10 Late Charge. If any payment of Rent or any other sum due under this Operating
Lease is overdue for a period in excess of ten (10) calendar days from the due date, the Operating
Subtenant shall pay to Sub landlord, in addition to all other sums due and owing, a late charge
equal to five cents ($0.05) for each one dollar ($1.00) overdue. The late charge due under this
paragraph is intended to cover the administrative costs and expense associated with the handling
of overdue payments, is in ·addition to and does not limit the accrual of default interest under
paragraph 13.11, and shall not prevent the occurrence of an Event of Default. Operating
Subtenant shall pay the late charge as Additional Rent with the next installment of Rent.

13.11 . Default Interest. If any payment of Rent or any other sum due under this
Operating Lease remains overdue for such period that there is an Event of Default, the sum
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remaining due and unpaid shall bear interest from the date of Default until paid at an annual rate
of six percent (6%) over the LillOR rate (as quoted by the Wall Street Journal for British
Bankers' Association average of interbank offered rates for dollar deposits of one month in
duration in the London market), fixed on the first day of each calendar month during which such
sum remains owing. Notwithstanding any other provision herein to the contrary, the total
liability for interest payments shall not exceed the limits, if any, imposed by the usury laws of
the State ofCalifomia. Sublandlord shall refund to Operating Subtenant any interest paid in
excess of those limits by application of the amount of excess interest paid against any sums
outstanding in any order that Sub landlord requires. Ifthe amount of excess interest paid exceeds
the sums outstanding, Sub landlord shall refund, in cash, to Operating Subtenant, the portion
exceeding those sums. To ascertain whether any interest payable exceeds the limits imposed,
any nonprincipal payment (including late charges) shall be deemed, to the extent permitted by
law, to be an expense or a fee, premium, or penalty rather than interest.

13.12 No Waivers. No failure by any party to insist upon the full and strict performance
of any provision of this Operating Lease, to exercise within any time period any right, power or
remedy consequent to any Event of Default, or to take action within any time period following
an Event of Default shall constitute a waiver of any such breach, Default, remedy, right, power,
Event of Default or any such provision. Nor shall the Sublandlord's acceptance of Rent, or a
portion of Rent, or any partial payment of any other obligation due under this Operating Lease,
waive any Default, Event of Default, right or remedy. No waiver of any Default or Event of
Default shall affect or alter this Operating Lease, which shall continue in full force and effect.
Nor shall any such waiver of the rights of any party with respect to a Default or Event of Default
waive any other then existing or subsequent Default or Event of Default.

13.13 Rights Cumulative. Each right and remedy of Sublandlord or Operating
Subtenant provided for in this Operating Lease is cumulative and in addition to every other right
or remedy provided for in this Operating Lease or by law, whether arising in equity, by statute or
otherwise, and whether now existing or later arising. The exercise or beginning of the exercise
by Sublandlord or Operating Subtenant of anyone or more of such rights Or remedies shall not
preclude the simultaneous or later exercise by Sub landlord or Operating Subtenant of any or all
other such rights or remedies. The exercise of anyone or more of such rights or remedies shall
not impair all rights and remedies of Sub landlord under all applicable local and federal law, and
any similar, successor or related provision of law.

SECTION 14: TERMINATION ON SALE AND TERMINATION PAYMENTS

14.1 Termination by Sublandlord on Sale. This Operating Lease and the Lease Term
may be terminated by Sublandlord effective on a Lease Termination Date arising in connection
with a bona fide sale of Sub landlord's entire interest in the Property to an unaffiliated third party
purchaser (a "Property Sale") at any time ifSublandlord delivers notice to Operating Subtenant
as described in this paragraph. The notice shall advise Operating Subtenant of (a) Sublandlord's
election to sell the Hotel and the remainder of the Property, (b) the estimated closing date of the
sale and the estimated Lease Termination Date. The Lease Termination Date shall be the date of
the closing of such sale. The notice shall be delivered to Operating Subtenant at least ninety (90)
days in advance of the Lease Termination Date. In the event Sublandlord fails to provide
Operating Subtenant with at least ninety (90) days advance notice of such Lease Termination
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Date, Sublandlord shall indemnify, hold harmless and defend Operating Subtenant from and
against any liabilities or claims based on failure to provide the advance notice to employees of
the Hotel which is required under applicable federal, state or local law in order to terminate their
employment. Termination of this Operating Lease shall not impair or reduce Operating
Subtenant's obligation to pay Rent for any period prior to such termination.

14.2 Termination Payments on Lease Termination Date.

14.2.1 Upon a Lease Termination Date, Sublandlord shall, subject to the
following sentence, make a termination payment to Operating Subtenant equal to the aggregate
amount payable under the subparagraphs of this paragraph 14.2. Notwithstanding the foregoing,
Sub landlord shall not be required to make any payment to Operating Subtenant, and the
following provisions of this Section 14.2 shall not apply, if the Lease Termination Date results
from a termination of this Lease due to an Event of Default or other breach of this Lease by
Operating Subtenant where such Event of Default or breach was caused by the gross negligence,
recklessness or willful misconduct of Operating Subtenant's Member of Member-Manager (as
those terms are defined in the KenCal Operating Agreement).

14.2.2 If a termination of the Management Contract occurs on such Lease
Termination Date, Sublandlord shall make a termination payment to Operating Subtenant equal
to the amount, if any, that Operating Subtenant is obligated to pay Manager under the
Management Contract as a result of such termination.

14.2.3 Sub landlord shall make a termination payment to Operating Subtenant
equal to $75,000 for each twelve (12) month period commencing on the Lease Date and ending
on the Lease Termination Date (prorated for any partial period), less any amount previously paid
or distributed by Operating Subtenant pursuant to Section 5.6(g).

14.2.4 Sublandlord shall make a termination payment to Operating Subtenant
equal to the amount, if any, that Operating Subtenant is obligated to pay (i) Marina Manager
under the Marina Management Agreement (ii) any other third party not affiliated with Operating
Subtenant pursuant to any contract or agreement for the provision of goods or services to the
Hotel, in each case to the extent such obligation arose prior to Sublandlord's receipt of notice of
the Lease Termination Date or as a consequence of any termination of any such contract or
agreement arising out of the termination of this Operating Lease; and (iii) the ordinary and
necessary out-of-pocket expenses that Operating Subtenant incurs or reasonably expects to incur
in connection with Operating Subtenant's operation in accordance with the KenCal Operating
Agreement through the end of the calendar year in which the Lease Termination Date occurs.

14.2.5 Sub landlord shall make a termination payment to Operating Subtenant
equal to the outstanding principal and interest under the Note.

14.2.6 Sublandlord shall make a termination payment to Operating Subtenant
equal to the amount by which (a) the total of the payments or distributions to Operating
Subtenant's owner, as permitted by Section 5.6(g), made during the period beginning on the

- 27-
I00380742.DOC;21



• •
Lease Date and ending on the Lease Termination Date is less than (b) the sum of$194,000 plus a
return of eight percent (8%) per annum on $194,000 for the period beginning on the Lease Date
and ending on the Lease Termination Date

14.2.7 Sublandlord shall make a termination paymentto Operating Subtenant
equal to all Base Rent deferred under Section 5.6 (together with the payments contemplated by
Sections 14.2.2, 14.2.3, 14.2.4, 14.2.5, and 14.2.6 the "Base Amount").

14.2.8 Sublandlord shall make a termination payment to Operating Subtenant
equal to (a) the fair market value of the Subleasehold Estate as of the Lease Termination Date
less (b) the Base Amount (if any). If the fair market value of the Subleasehold Estate as of the
Lease Termination Date is less than or equal to the Base Amount, then Sublandlord shall pay
Operating Subtenant the Base Amount and no additional payment shall be made to Operating
Subtenant. Sublandlord shall send Operating Subtenant a notice with Sublandlord's estimate of
the fair market value of the Subleasehold Estate and appropriate termination payment. In the
event that Sublandlord and Operating Subtenant cannot agree upon such amount of such fair
market value within thirty (30) days after the earlier of the Lease Termination Date or the date of
delivery of Landlord's Notice as described herein, then the fair market value of the Subleasehold
Estate shall be determined as follows:

(a) Unless the parties are able to agree on one appraiser, each party
shall, within thirty (30) days of written request by either party, specify by written notice to the
other the name arid address of an appraiser to act on behalf of such party. If by such date one
party has failed to nominate an appraiser, the other party may give a notice requiring such party
to nominate an appraiser within five business days from the effective date of that notice. If the
party receiving that notice does not nominate an appraiser within the five business days
provided, the appraiser nominated by the party giving the notice shall be the sole appraiser used
hereunder, and such appraiser's determination of the fair market value of the Hotel shall be
binding on all of the parties hereto.

(b) Within ten (10) days after the date the last appraiser is selected by
a party, the two appraisers shall appoint a third appraiser. If the two appraisers are unable to
agree upon a third appraiser such ten (10) day period, then the parties themselves shall select a
third appraiser within a further period often (10) days. If the parties are unable to agree within
such ten (10) day period, then either party, on behalf of both, may request the then presiding
judge of the San Diego Superior Court, acting in his personal, private capacity, or his designee,
to appoint the third appraiser and the other party shall not raise any objection to such judge's full
power and jurisdiction to entertain the application and make the appointment. The appraisers
chosen in accordance with the foregoing provisions shall undertake the appraisal of the matter to
be determined hereunder.

(c) Each appraiser shall, within thirty (30) days after the appointment
of the third appraiser, render an opinion in writing setting forth his determination of the fair
market value as of the Lease Termination Date .. A counterpart original ofthe decision of each
appraiser shall be delivered to each party. Each appraisal rendered hereunder shall be binding
and conclusive upon the parties for the purpose of determining such matter, absent fraud or gross
error.
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(d) All appraisers appointed hereunder (i) shall be qualified by

professional training to appraise the Hotel, (ii) shall have generally recognized current
competence in the valuation of hotel properties similar to the Hotel, which would qualify that
appraiser as an expert witness to give opinion testimony in a court of competent jurisdiction,
(iii) shall be members of the American Institute of Real Estate Appraisers, and (iv) in the case of
the third appraiser, shall not be a person or entity who has acted in any substantial capacity for
either party within two years of the date the appraiser is appointed.

(e) Such fair market value shall be determined in accordance with
sound, customary (except to the extent otherwise provided herein), and usual appraisal practices,
consistently applied, taking into account the standards and assumptions herein specified. The
appraisers shall have the right to consult experts and competent authorities with respect to factual
information or evidence pertaining to the fair market value, but .any such consultation shall be
made in the presence of both parties, or their representatives, with full right on their part to cross-
examine. In addition, either party shall have the right to submit relevant information and
documentation to each appraiser so long as not less than ten (10) days prior to doing so, such
party notifies the other party and supplies copies of such information and documentation
intended to be delivered to the appraiser in order to allow the other party to prepare and
concurrently submit any relevant counter-information or documentation to the appraisers. All
such information and documentation shall then be submitted jointly by the parties to each
appraiser.

(f) Upon receipt of the appraisals, the parties shall average the results
determined by each appraiser to determine the mean result. Ifnone of the determinations
established by the appraisers is more than ten percent (10%) higher or lower than such mean, '
then such mean shall be the fair market value. If the determination as established by any
appraiser is more than ten percent (10%) higher or lower than such mean, then such appraisal
shall be eliminated and the remaining appraisals shall be re-averaged, and the mean so
determined shall constitute the fair market value for purposes hereof; provided, however, that if
two of the three appraisals are more than ten percent (10%) higher or lower than the mean, then
both of such appraisals shall be eliminated and the remaining appraisal shall be the fair market
value. The averaging hereunder shall be made within ten days after the date the appraisals are
submitted to the parties.

(g) All costs and fees of the appraisers hereunder, including reasonable
attorney fees for counsel retained with the prior authorization of the parties, and all other
expenses of the proceedings hereunder, shall be split equally between Sub landlord and Operating
Subtenant. All costs and expenses incurred by a party to retain its own attorneys, other
independent consultants or expert witnesses in connection with the appraisal procedure
hereunder shall be borne by such party.

14.2.9 Amounts payable by Sublandlord under Section 14.2 may be netted
against amounts owed to Sublandlord by Operating Subtenant pursuant to the last section of
Section 14.1 hereof. Sublandlord may also, in lieu of making payments of the Base Amount (or
any portion thereof) to Operating Tenant, directly pay the third parties who are entitled to the
payments.included in the Base Amount (e.g. the Manager).
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SECTION 15: ACTIONS ON TERMINATION OF LEASE

15.1 Surrender of Property. On the expiration or any other termination of this .
Operating Lease, Operating Subtenant shall peaceably surrender possession of the Property to
Sublandlord on the Lease Termination Date.

15.2 Transfer of Tangible and Intangible Property. On a Lease Termination Date,
Operating Subtenant shall without further consideration or payment assign and transfer to the
Sub landlord or to a Person designated by Sub landlord, free and clear of all liens, security
interests arid other adverse interests the Operating Subtenant's entire ownership interest in and
to: (a) the FF&E (Tenant); (b) usable HEOS, (c) other inventory and tangible personal property,
(d) service contracts for the Property which Sub landlord has notified the Operating Subtenant
that Sublandlord or Sublandlord's designee wishes to continue in force and effect after such
Lease Termination Date; (e) all inventory and other tangible personal property owned by
Operating Subtenant and relating to the operation of the Hotel; (f) the liquor license, licenses and
permits owned by Operating Subtenant or Manager for the Hotel (excluding rights to brands and
names, service marks and trade dress which are not owned by Operating Subtenant); and (g)
where applicable, undisbursed proceeds of Condemnation or property insurance paid to
Operating Subtenant. With regard to any of the forgoing which represents tangible personal
property, Operating Subtenant shall deliver the same, in good condition and repair, without
additional consideration or payment to a location specified by Sub landlord within five (5) days
after the Termination or Expiration of the Lease.

15.3 Confirming Documentation. On a Lease Termination Date and on request of
either party, the other party shall execute, deliver and, where appropriate, acknowledge (a) any
documents, in recordable form, recognizing and confirming the termination of this Operating
Lease; and (b) a bill of sale and other documents making the assignments, transfers and
confirmations described in paragraph 15.2.

15.4 Impositions, Utilities and Other Additional Rent Items. Impositions, insurance
premiums, amounts due under maintenance contracts and other Additional Rent items shall be
pro rated and adjusted as of the Lease Termination Date. Utility charges, to the extent metered,
shall be adjusted based on meter readings as of the Lease Termination Date; otherwise, they shall
be prorated as described in the first sentence. Rents or payments due under subleases or
concession agreements allowed to continue in force and effect shall be prorated as of the Lease
Termination Date.

15.5 Nondisturbance of Management Contract. On the Lease Termination Date,
Owner shall at the time of or prior to Lease Termination Date either (a) elect not to take either of
the actions described in clause (b) below, in which case all of Operating Subtenant's rights,
benefits, privileges and obligations under the Management Contract with respect to the periods
after the Lease Termination Date shallautomatically revert to Owner, or (b) cause a new
operating tenant to (i) succeed to and assume Operating Subtenant's rights and obligations under
the Operating Lease and the Management Contract, or (ii) enter into a new operating lease as
may be negotiated between Owner and such operating tenant, provided such changes do not
materially and adversely restrict, limit or interfere with the rights of Manager or under the
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Management Contract. Any such new operating tenant shall satisfy the requirements set forth in
Section 13.2 of the Management Contract for an assignee of Operating Subtenant.

SECTION 16: GENERAL PROVISIONS

16.1 Ouiet Enjoyment. So long as no Event of Default exists, Operating Subtenant
shall peaceably and quietly enjoy the Property for the Lease Term on and subject to the
provisions for termination and to its performance of its obligations and to the other terms and
provisions set forth in this Operating Lease. This paragraph shall not be violated nor shall the
Operating Subtenant be deemed to be constructively dispossessed from the Property in the event
of (a) a failure of utility service to the Property, (b) a casualty, (c) a Force Majeure Event, or (d)
any other event or occurrence which is not a breach of this Operating Lease by Sublandlord.
Sublandlord covenants to fully and timely perform its obligations under the Ground Lease and
the Loan Documents, except to the extent such failure is caused by an Event of Default or breach
of this Operating Lease by Operating Tenant or an event or circumstance outside the reasonable
control of Sublandlord.

16.2 Binding Effect. The covenants and agreements contained in this Operating Lease shall
extend to and be obligatory upon the successors and assigns of the respective parties to this
Operating Lease but only to the extent such succession or assignment is authorized to Operating
Subtenant under Section 12.

16.3 Notices. All notices, consents, determinations, requests, approvals, demands,
reports, objections, directions, and other communications required or permitted to be given under
this Operating Lease shall be in writing and shall be deemed to have been duly given and to be
effective on the date on which such communications are delivered by personal delivery, by
facsimile transmission, by express courier service or by the United States Postal Service or its
successor after being deposited as Express Mail or as registered or certified matter, postage
prepaid, return receipt requested, addressed to the Sublandlord or Operating Subtenant, as the
case. may be, at the respective designated addresses set forth opposite their signatures, or at such
other address as the party to whom the notice is sent has designated in accordance with this
paragraph. Notwithstanding the requirement for copies to the respective counsel for a party, only
those communications which reflect a notice of breach or a demand for a performance by a party
shall require a copy to the counsel designated to receive a copy.

16.4 Attomeys' Fees and Expenses of Litigation. If either party brings suit to enforce
or interpret this Operating Lease, or if Sublandlord brings suit to procure or confirm the
termination as provided in this Operating Lease or if Sub landlord or Operating Subtenant
becomes the subject of proceedings had in bankruptcy, insolvency, receivership or similar debtor
relief proceedings, the substantially prevailing party is entitled to a reasonable sum as attorneys'
. and paralegal fees (including such fees on appeal), and all reasonable costs and expenses in
connection with such legal proceeding (including the reasonable cost of searching records to
determine the condition of title and costs and expense incurred on appeal), which sum shall be
included in any judgment, decree or order entered in the proceeding.

16.5 Waiver, Amendment and Extension. No waiver, amendment, extension or
variation in the terms of this Operating Lease is valid against a party, unless in writing and
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signed by such party, and then only to the extent specifically set forth in the writing. No failure
or delay on the part of a party in exercising any right, power or privilege under this Operating
Lease and no course of dealing between Sub landlord and Operating Subtenant will waive, amend
or vary the terms of this Operating Lease.

16.6 Entire Understanding. This Operating Lease is the entire, complete and exclusive
agreement between the parties with respect to the Property. Attachments referred to in this
Operating Lease and other documents and instruments described by specific reference in this
Operating Lease shall be deemed incorporated.' All previous documents, instruments,
discussions and negotiations between the parties are deemed superseded by the express terms
and conditions of this Operating Lease. There have been no promises, agreements,
representations, warranties or commitments between the parties with regard to this Operating
Lease, other than as set forth in this Operating Lease.

16.7 Consent or Approval. Unless otherwise specifically provided, whenever this
Operating Lease specifies or contemplates a consent, approval, decision or other action by
Sublandlord, that consent, approval, decision or action is subject to Sublandlord's judgment or
discretion exercised in good faith and shall not be unreasonably delayed. Sublandlord shall
deliver its consent writing.

16.8 Counterparts. This Operating Lease may be executed in any number of
counterparts, each of which shall be an original, but such counterparts shall constitute one and
the same document.

16.9 Interpretation. This Operating Lease has been reviewed and negotiated by the
parties and their respective counsel and shall be given a fair and reasonable interpretation in
accordance with the words contained in it, without any weight being given to whether a given
provision was drafted by a party or its counsel. Attachments to it and the documents
incorporated in it shall be construed and interpreted as a whole and to harmonize and give effect
to all of the provisions of such documents. Whenever this Operating Lease uses the term
"including" or a word of similar meaning, the listing following shall be interpreted as illustrative
and not all-inclusive. The words "shall," "will" or other words of a mandatory nature shall be
interpreted as constituting an agreement to perform in accordance with the provision and shall
not be limited to a condition to the continuation of this Operating Lease. Unless otherwise
specified, the term "days" shall refer to calendar days.

16.10 Captions and Cross-References. Cross-references to Section, paragraph or
subparagraph numbers appearing in this Operating Lease, unless otherwise specified, refer to this
Operating Lease and not to any other document. The table of contents, Section and paragraph
titles contained in this Operating Lease are for convenience only and are not a part of this
Operating Lease or considered in its interpretation.

16.11 Relationship and Disclosure. The relationship between Sublandlord and
Operating Subtenant is strictly that of landlord and tenant as set forth in this Operating Lease.
Nothing contained in this Operating Lease is intended or shall be construed to create any other
relationship, (including that of joint venturers, partners, or lender-borrower) or to constitute
Sublandlord as the operator or owner of the Hotel. Sublandlord does not assume or undertake
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liability for any of the debts, obligations or liabilities of the Operating Subtenant or the Manager.
Nothing contained in this Operating Lease confers any rights, benefits or interests on any third
party to this Operating Lease, except that Manager shall be a third party beneficiary of
paragraphs 14.2.2, 14.3 and 15.5. Neither Sublandlord nor Operating Subtenant has the right to
act as an agent for or to legally bind the other. Neither Operating Subtenant nor any party
claiming by or through Operating Subtenant, shall acquire any lien or ownership interest on, in
or to any part of or interest in the Property.

16.12 Covenant Compliance. The Operating Subtenant shall comply with all provisions,
including, without limitation, any covenants, made by Sublandlord, of "Applicable Loan
Documents" (as defined below) to the extent the same apply to the operation and maintenance of
the Property (the "Loan Operational Provisions"), including without limitation, the delivery of
any and all information, notices and or certificates required thereunder. The term "Applicable
Loan Documents" shall mean loan documents executed by Sublandlord (i) pertaining to any
. loan encumbering the Property, (ii) evidencing any amendments to or replacements of the loan
documents, and (iii) copies of which have been provided to Operating Subtenant by Sublandlord.
Operating Subtenant hereby acknowledges that is has been provided with a copy of that certain
Loan Agreement between Countrywide Commercial Finance, Inc. and Sub landlord dated
January 9,2006, together with copies of the Loan Documents (as defined therein) in effect on the
date hereof. The limitations on Operating Subtenant's rights and obligations set forth herein and
imposed pursuant to the Applicable Loan Documents shall be subject to any agreements made by
the applicable lender and Operating Subtenant in any subordination or other agreement executed
by such lender and Sublandlord with respect thereto.

16.13 Expiration of Time Period. Whenever any time period specified in this Operating
Lease will otherwise expire on a Saturday, Sunday or legal holiday, the period shall be extended
to the next business day following such original expiration date.

16.14 Goveming Law. The laws of California shall govern the construction and
interpretation of this Operating Lease.

16.15 Jurisdiction and Service of Process. Sub landlord and Operating Subtenant by
. execution of this Operating Lease, irrevocably consent and agree that any legal action, suit, or
proceeding arising out of or in any way in connection with this Operating Lease may be
instituted or brought in any state or federal court sitting in the county and state where the Land is
located. By execution and delivery of this Operating Lease, Sublandlord and Operating
Subtenant irrevocably accept and submit to, for themselves and in respect of their property,
generally and unconditionally, the nonexclusive jurisdiction of any such court, and to all
proceedings in such courts. In addition to any method provided by applicable law, the parties
each irrevocably consent to service of any summons or legal process or both by registered or
certified United States mail, postage prepaid, to such party's address set forth at the end of this
Operating Lease, such method of service to constitute, in every respect, sufficient and effective
service of process in any such legal action or proceeding. Nothing in this Operating Lease or
elsewhere shall affect either party's right to serve process in any other manner permitted by law
or limit the right of either party to bring actions, suits or proceedings in the courts of any other
jurisdiction. To the extent not prohibited by law, the parties agree that final judgment in any
such legal action, suit or proceeding shall be conclusive and may be enforced in any other
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jurisdiction, within or outside the United States of America, by suit on the judgment. A certified
or exemplified copy of the final judgment shall be conclusive evidence of the fact and the
amount of the liability. LANDLORD AND OPERATING TENANT EACH WAIVE TRIAL
BY JURY IN ANY ACTION OR PROCEEDING WITH RESPECT TO THIS OPERATING
LEASE.

16. I6 Estoppel Certificates. Operating Subtenant and Sublaridlord at any time, and
from time to time, upon not less than fifteen (15) days notice from the other party shall execute,
acknowledge, and deliver to the other a statement in writing addressed to any party specified in
such notice, certifying that this Operating Lease is unmodified (or, if there have been
modifications, stating the modifications), and stating whether or not to the knowledge of the
signer of such certificate, there exists as of the date of the certificate any Default by the
, requesting party in the performance of any covenant, agreement, term, provision, or condition
contained in this Operating Lease, and, if so, specifying each such Default of which the signer
may have knowledge.

16.17 Subordination and Attornment. This Operating Lease is subject and subordinate
to (a) the lien of any future mortgages, deeds of trust, or other encumbrances ("Encumbrances")
of the Hotel and Property; (b) all renewals.extensions, modifications, consolidations, and
replacements of the items described in subparagraph (a); and (c) all advances made or hereafter
to be made on the security of the Encumbrances. Notwithstanding any other provision of this
paragraph 16.16, any Encumbrance holder may elect that this Operating Lease be senior to and
have priority over that Encumbrance whether this Operating Lease is dated earlier or later the
date of the Encumbrance. The foregoing notwithstanding, this Operating Lease shall not be
subordinate to any such Encumbrance unless the holder of such Encumbrance has entered into a
mutually acceptable subordination, non-disturbance and attornment agreement with Operating
Subtenant.

16.18 General Assurance and Duty of Cooperation. Sublandlord agrees that it will, at
any time and from time to time, upon reasonable request of and at the sole cost and expense of
Operating Subtenant, do, execute, acknowledge and deliver, or will cause to be done, executed,
acknowledged and delivered, all such further acts, deeds, assignments, transfers, conveyances
and assurances as may reasonably be required for the Operating Subtenant to carry out its
obligations under this Operating Lease, provided that the same do not impose any liability on
Sublandlord beyond that provided in this Operating Lease.

16.19 Limitations on Recourse. No officers, directors, shareholders, agents, members,
partners, owners, managers or employees of any party hereto, nor any of its or their respective
officers, directors, shareholders, agents, members, partners, owners, managers, employees, heirs,
successors or assigns shall have any personal liability of any kind or nature for any obligation or
liability under this Operating Lease.
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Designated Addresses for Sublandlord:

Kennedy Associates Real Estate Counsel, Inc.
Attn: Jack vanHartesvelt
1215 Fourth Avenue, Suite 2400
Seattle, WA 98161
Telecopy No.: 206-682-4769
. Telephone No.: 206-623-4739

with copies to:

Cairncross & HempeImann, PS
Attn: John Stokke
524 Second Ave.
Suite 500
Seattle, WA 98104

Designated Addresses for Operating
Subtenant:

c/o FST HRl LLC
3435 Carillon Point
Kirkland, WA 98033
FAX: 425.739.9564
Attention: Manager

•
LANDLORD:

KENCAL OWNERSHIP LLC,
a Califomia limited liability company

By: KENCAL DELAWARE LLC, a Delaware
limited liability company, its Manager

By: KAREC CALIFORNIA DEVELOPMENT
PROGRAM LLC, a.California limited
liability company, its Manager

OPERATING SUBTENANT:

KENCAL OPERATING LLC,
a California limited liability company

By: FST HRI LLC, a Washington limited
liability company, its Member Manager

By:· MTM Management, L.L.C.
a Washington limited liability company,
Member and Manager
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AIT ACHMENT 1

TO OPERATING LEASE

Legal Description
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P.t:.HCBL 2:
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• •
ATTACHMENT 2

TO OPERATING LEASE

FF&E Specifications

Part A: FF&E (Sublandlord):

None

Part B: FF&E (Tenant):

"Designated FF&E" means machinery, equipment, appliances, furniture, fittings,
removable fixtures, tools and other articles of durable personal property of every kind and nature,
including spare parts and reserve stock, which are owned or leased by or for the account of Seller
and are used or useable in the operation of the Hotel, including, without limitation and subject to
depletion and replacement in the Ordinary Course: (1) office furniture and equipment, (2) room
furnishings, (3) art work and other decorative items, (4) televisions, radios, VCRs and other
consumer electronic equipment, (5) telecommunications equipment, (6) computer equipment and
software, (7) blankets, pillows, linens, towels and other bed clothing, (8) china, crystal, dishware,
glassware, silverware, flatware and other "operating inventory" as that term is used in the
Uniform System of Accounts, (9) kitchen appliances, cookware and other cooking utensils,
(10) vehicles and (11) manuals, schematics, plans and other written materials pertaining to the
use, operation, maintenance or repair of any item of FF&E; but excluding (a) personal effects
owned by any Hotel guest and personal property owned by any tenant under the Tenant Leases
(unless such person owns such property for the account or benefit of Seller), and (b) manuals,
records and other like materials owned by (and proprietary to) the Hotel Manager under the
terms of the Management Agreement, unless prepared or maintained solely for the Hotel, and
(c) computer software licensed to Seller or Hotel Manager, unless such license is by its terms
transferable in connection with the sale of the Hotel to Buyer.

Defined terms in this Exhibit shall have the meaning as set forth in that certain Purchase and Sale
Agreement and Joint Escrow Instructions, dated March 22, 2005, by and between Islandia
Associates, Ltd. and Karec California Development Program, LLC, a California limited liability
company, as amended.
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WOODMARK HOTEL AND SPA

Kirkland, Washington
800.822.3700
www.thewoodmark.como .•:fO~i~..

___ . .._.....,0
_~ WILLOWS LODGE

..... -. Woodinville, Washington
877 .424.3930
www.willowslodge.com

=0
~
>.'" •••• _11~fiJl;'oi.:!l· FREESTONE INN
~·L;.: .,M ... , ....•• · •... ~~

- ...!.. . Mazama, Washington
. . 800.639.3809

www.freestoneinn.com

o
n=~~~"",,"=----""'" ALDERBROOK RESORT &. SPA

Union, Washington
800.622.9370
www.alderbrookresort.com

o
CAVE B INN AT SAGECLIFFE

Quincy, Washington
888.785.2283
www.cavebinn.com

http://www.mtmmanagement.net/properties.htmI 05/1812006
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THE MARYLAND HOTEL IN SAN DIEGO

San Diego, California
Opening late fall 2006
Property Information

HOTEL 1000
Seattle, Washington
Opening June 2006
www.hotellOOOseattle.com

BOSTON'S CHARLES STREET JAIL

CONVERSION TO A HOTEL

Boston, Massachusetts
Opening Late Spring 2007
Property Information

D
THE BARDESSONO INN

Yountville, Napa Valley, CA
Opening Spring 2008
Property Information
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FST Asset Management, L.L.c. is a lodging industry
asset management company, specializing in upscale
and luxury hotels, resorts, and inns. We are based in
Seattle and are currently serving clients across the
U.S., and are considering opportunities in Asia and
Mexico. We have extensive knowledge and experience
in both operations and asset management of high-end
lodging facilities and real estate.

THE FST STORY
FST is an acronym for Financial, Strategic, and
Technical asset management, and not. coincidentally,
the letters, FST are also the first initials of the three
principals and executives of the company- Robert Fix,
James Simkins and Jim Treadway.

In early 1996, Jim Treadway, with two Seattle-based
partners, formed a hotel management company called
MTM Luxury Lodging By 2002, six luxury, independent
Northwest properties were under contract and MTMset
is sights on the East Coast and California for
expansion. In 2002, MTMtook on the asset manager's
role for The Madison Hotel in Washington, D.C. From
that, other opportunities came to MTM for asset
management. In 2003, Jim Treadway and his
operating partner in MTM, James Simkins, decided to
create a separate company with a different orientation
and skills set to specialize solely in asset
management. So Treadway and Simkins, created FST,
and invited Rob Fix to join them.

Currently under contract with FST are the W Hotels of
San Diego and Silicon Valley, the Loews Hotel in New
Orleans, and The Madison Hotel in Washington, D.C..
In addition, FST fulfills the role of Operating Tenant at
the Hyatt Islandia in San Diego.

Treadway's and Simkins' backgrounds include
extensive experience in single and multi-unit upscale
and luxury hotel management, as well as asset
management. They're experienced in all areas of
lodging, development (including acquisition and
disposition), management, and asset management and
acquisition, and have extraordinary skills in the areas
of financial management, systems, technology, and
engineering in addition to sales and marketing, rooms
and food and' beverage operation. Fix's background is
centered around development, acquisitions and
dispositions, and financial management.

So FSTwas born in May, 2003.

05/18/2006



FST ASSET MANAGEMEltSTORY • Page 2 of2

© 2006 FST Asset Management LLC

http://www.fstassetmanagement.coml 05/18/2006



FST ASSET MANAGEME:~MANAGEMENT BIOGRAPHIES •

FST
ASSET-MANAGEMENT

FST STORY

ABOUT FST

CONTACT US

Page 1 of5

MANAGEMENT BIOGRAPHIES

JAMES SIMKINS
Co-founder and Principal of FST Asset Management,
LLC has had a distinguished international career with
Westin Hotels & Resorts and most recently, MTM
Management, L.L.c.

Covering five countries on four continents, he began
his career at The Carlton Hotel in Johannesburg, South
Africa in 1972. During a period of 10 years, he gained
considerable exposure in all operating and support
functions of this trend-setting hotel, and rose to an
executive position before being recruited away to be
the Managing Director of a manufacturing company in
1980. Over the next three and a half years, he gained
significant experience in the fields of clothing and
textiles, printing, instrumentation distribution, and
engineering services.

In 1984, Simkins returned to his favored hotel industry
and in early 1987, accepted a company transfer to the
Kowloon Shangri-la as Executive Assistant (Resident)
Manager. Operated by Westin, this Hong Kong hotel
was regularly ranked in the top 20 in the world, and
operated at GOP levels of 57% - 61%, substantially
ahead of its competitive set including the Peninsula,
Mandarin and Regent hotels. This property was the
"cash cow" that generated and financed much of
Shangri-Ia's growth in the late '80's and established
them as their own Management Company.

A later transfer to the 1473 room Westin Bonaventure
in Los Angeles resulted in his promotion to Managing
Director, with the specific mission of resurrecting this
property from Chapter 11 bankruptcy protection and
the impact of the LA Riots. Simkins assumed the lead
role in coordinating the requisite financial and legal
elements of this workout, while still maintaining and
improving the operation of the hotel.

Having successfully achieved these objectives, in
January 1993, Simkins was promoted to Vice
President, Operations of Westin International Asia
Pacific and General Manager of The Westin Tokyo. He
successfully opened this $620 million project in
October 1994 and within 26 months, achieved the
position of top performing luxury hotel in all of Japan.
Of particular importance during the pre-opening period
was the revision of the pre-opening "bubble era"
budget (eliminating $19.5 million in costs) and the
development of a new salary/compensation system
that was later also adopted by Sapporo, owner of the

http://www.fstassetmanagement.com/mgtbio.html 05/18/2006
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hotel, in their mainstream beer brewing and
distribution business.

During the same period, he provided operational
oversight to all Westin properties in Asia with particular
emphasis on the opening of The Westin Osaka, and
assisted with due diligence work with the
Starwood/Goldman Sachs joint venture that purchased
Westin in 1995. A final assignment to Australia to
open the landmark Westin Sydney was successfully
accomplished prior to joining MTM Management, and
provided further valuable insight into the development,
space planning, value-engineering, and technical
services functions.

James graduated with a business degree from the
University of South Africa and attended the University
of Witwatersrand where he studied Civil Engineering.
Simkins also has the AH&MA Institute Diploma and has
lectured in Engineering for Hospitality Management for
that organization. In all locations, he has assumed a
leadership role· within the industry and was
acknowledged in 1996 by Leaders magazine as one of
the world's leading Hotel Managers. For some years,
the opportunity of applying his analytical, technical,
and operational skills in a company dedicated to
innovative and entrepreneurial asset management of
luxury hotels has been a goal for Simkins. Being a
Principal of FST with his friend and colleague of many
years, Jim Treadway, serves that objective.

James is married with two children and resides in
Redmond.

JIM TREADWAY
Co-founder and Principal of FST Asset Management,
L.L.c., is best known for his 23 years with Westin
Hotels and Resorts and 10 years co-owning and
operating MTM Luxury Lodging, a hotel management
company specializing in luxury, independent hotels,
resorts,' and inns.

Treadway's career with Westin began in 1972. His
managerial assignments included the Carlton Hotel in
Johannesburg, Hotel Scandinavia in Oslo, and The
Westin Peachtree Plaza in Atlanta. He served as
managing director of The Olympic (now Four Seasons)
in Seattle, The Westin Hotel in Seattle, The Westin
Bonaventure in Los Angeles, and The Westin Kauai in
Hawaii. In late 1990, he was promoted to senior vice
president of operations for Westin, and in 1991
became president of the North American Division of
Westin Hotels and Resorts, a position he held until the
company was sold in mid-1995.

http://www.fstassetmanagement.comlmgtbio.html 05/18/2006
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During Treadway's career with Westin, he was
instrumental in orchestrating a closer alignment
between Westin, the hotel management company, and
its property owners. Prior to Treadway's leadership of
Westin North America, Westin perceived its customers
as its consumers. Treadway was instrumental in
ensuring that Westin balanced the needs of its three
customer constituencies: the owner, the consumer,
and the employee.

Treadway is a third generation hotelier. He attended
Dartmouth College and graduated from Cornell
University in Hotel Administration at which his areas of
emphasis were finance and accounting. Treadway is a
respected leader in the U.S. hotel industry and has
been a frequent speaker and/or panelist at industry
events. He has guest lectured at Cornell, Florida
State, Washington State, Nova University, and the
University of Washington. He is a former board and
executive committee member of the American Hotel
and Motel Association, he is also a past president of
Washington State's Hotel and Lodging Association.
Additionally, he is an officer and.director of the Seattle
Convention and Visitors' Bureau and a founding
member of Seattle's Lodging Roundtable. His other
board position is with Merrill Gardens, L.L.C., which
owns and operates 60 retirement and assisted living
communities across
the U.S.

Married, with three children and living in Bellevue,
Washington, Treadway's passions in life are time with
family and sports.

MARC PUJALET
Marc joined FST Asset Management, L.L.c. as a
partner in October 2005. His primary responsibilities
are for property operations, sales and marketing, and
will be involved in the development of an accelerated
growth plan for the collection/brand. He joins MTM
with 30 years of hospitality experience, primarily in the
areas of sales and marketing. He is best known in our
industry for bulldinq strong management teams of
enthusiastic, committed people.

Most recently, Marc was President of Noble House
Hotels & Resorts, where he led all hotel operations
efforts as well as strategic marketing activities for this
$200 million (revenue) company. He was recruited to
Noble House as Chief Marketing Officer and was
promoted to President after one year with the
company. While at Noble House, he built new
marketing tools, upgraded hotel operations infra-
structure, raised quality standards and recruited a
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stronger operations and marketing team for the
company to the ultimate goal of improving company
profits by repositioning the Brand from three-star to
four-star quality. During his three year tenure with
Noble House, the company was ranked highest in
average rate and highest or second-highest in terms of
revenue per available room generated by a US
management company. Additionally, during this time,
Noble House improved hotel owner relations, as well as
associate and guest satisfaction levels, key personal
objectives when he joined the company.

Before being recruited to Noble House, he was Senior
Vice President of Marketing for Seattle's Convention
and Visitors Bureau from 1999 until 2002. His
responsibilities included oversight of convention and
tourism sales and marketing, convention services,
reservations and housing, public relations and
communications. Pujalet had a leadership role in the
aggressive re-branding of the Seattle destination,
implementation of improved sales and housing
technology, a new web site and a new advertising
campaign.

Prior to this position, Pujalet was Senior Vice President,
World-Wide Marketing for Westin Hotels & Resorts,
capping a 21-year career with the upscale hotel chain.
During his tenure with Westin, he led the revitalization
of the hotel company's sales and marketing
organization, created a dramatic, award-winning
advertising campaign and a new frequent-guest
program, all resulting in the improvement of delivery
of business to hotels from the Westin flag from 38% to
55%. He started with Westin in 1977 as a
management trainee at the llikai Hotel in Hawaii, spent
10 years in increasing responsibility at the St. Francis
in San Francisco before being tagged to be the regional
Director of Sales and Marketing at their headquarters
in Seattle.

Pujalet lives with his wife of 27 years, Nikette, and
their two sons (AJ-20 and Jordan-l7). His passions
are his family, fly-fishing, snow boarding, and
wakeboarding.

ROB FIX
Vice President and unit holder of FST, was most
recently the CFO of Trillium Corporation. Based in
Bellingham, Washington, Trillium is a real estate
holding and development company specializing in
timber, and hospitality and commercial real estate.
Trillium has holdings in Colorado, Alaska, Washington,
Chile, Argentina, Peru, and Venezuela. As CFO, Rob
was responsible for the finance/accounting
department, negotiating and replacing debt,
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negotiating real estate transactions, and structuring
the recently completed joint venture involving Resort
Semiahmoo. Trillium's hospitality holdings reported to
Rob, as well.

Prior to transferring to Trillium's corporate
headquarters, Rob was the Director of Finance for its
subsidiary, Resort Semiahmoo. Rob joined
Semiahmoo in early 1999, shortly after Trillium had
acquired the 200-room inn, thereby unifying the
ownership of the entire resort under Trillium's
ownership. Rob was charged with consolidating the
accounting for two golf courses, a marina, and
extensive real estate and hotel operations. During his
first year with the resort, he orchestrated a full
systems conversion, including the hotel PMS, F & B
pas, golf, spa, and health club pas.

Prior to joining Resort Semiahmoo, Rob worked in a
development/acquisition capacity as Director of
Development for Interstate Hotels. His development
experience started with Red Lion as a development
enalvst 'and then as Director of Development for
DoubleTree. During this time, he sourced new
transactions, coordinated due diligence, and led
analysis of new business opportunities, in addition to
negotiating management agreements with various
property owners.

Early in Rob's career, he held the position of Controller
for several Pacific Northwest Red Lion properties, in
addition to the West Coast Roosevelt Hotel in Seattle.

Rob is a graduate of Washington State University's
Hotel and Restaurant School. Rob is married with two
young children, and resides in Bellingham.

© 2006 FSTAsset Management LLC
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FOURTH AMENDMENT

TO
MANAGEMENT AGREEMENT

TIDS FOURTH AMENDMENT TO MANAGEMENT AGREEMENT (this
"Amendment") is dated as of January 6, 2006, by and between KENCAL OPERATING LLC,
a California limited liability company ("Owner") and HYATT CORPORATION, a Delaware
corporation ("Hyatt").

PRELIMINARY STATEMENT

Hyatt currently operates and manages the Hotel pursuant to the Existing Agreement.
Concurrently herewith, the Hotel is being purchased by KenCal Ownership LLC, a California
limited liability company, and an affiliate of Owner ("Landlord") and Landlord is leasing the
Hotel to Owner pursuant to a certain Operating Lease by and between Landlord and Owner (the
"Operating Lease"). In addition, concurrently herewith, Landlord, Owner and Hyatt are
entering into a certain Landlord, Tenant and Manager Non-Disturbance and Attornment
Agreement (the "Landlord Agreement"). In connection therewith, the Owner's interest under
the Management Agreement is being transferred and assigned to Landlord, and immediately
thereafter being transferred and assigned to, and assumed by, Owner. Owner and Hyatt now
desire to enter into this Amendment in order to amend the Management Agreement further.

NOW, THEREFORE, it is hereby agreed, by and between the parties hereto as follows:

1. Definitions. All terms used herein (including, without limitation, all terms used in the
Preliminary Statement) which are defmed in the Existing Agreement shall, except as
otherwise herein expressly provided, have the meanings set forth therein. The definitions
of any terms which are expressly defmed herein and also defined in the Existing
Agreement shall have their meaning set forth herein, and said definition shall, for all
purposes of the Management Agreement be deemed to have been amended to conform to
the definition thereof herein contained. For all purposes of this Amendment and the
Management Agreement the following terms shall have the meanings set forth below:

, ,

"City Lease~--ffi€la~t certain Lease Agreement as executed by the parties thereto
as ~f-OCfober 4, 2005, _~d between KenCal Ownership LLC, a California limited
liability-compaay.e-as'<Lessee, and the City of San Diego, a California municipal
corporation.

"Existing Agreement" shall mean, collectively, the following: (i) the Management
Agreement, dated as of August 10, 1976, by and between Islandia Associates, Ltd. and
California Hyatt Corporation pursuant to which, among other things, California Hyatt
Corporation was designated and appointed as the agent for Islandia Associates, Ltd. to
manage and operate the Hotel; (ii) Amendment to Management Agreement, dated as of
June 29, 1978, by and between Islandia Associates, Ltd., and California Hyatt
Corporation; (iii) Second Amendment to Management Agreement, dated as of November
17, 1989, by and between Islandia Associates, Ltd., and California Hyatt Corporation;
(iv) Third Amendment to Management Agreement, dated as of August 27, 2002, by and
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• •
between Islandia Associates, Ltd. and Hyatt Corporation, as successor in interest to
California Hyatt Corporation; and (v) letter dated June 6, 2002 from Hyatt Corporation to
Islandia Associates, Ltd.

''Hyatt System Costs" shall mean the costs allocable to the Hotel of providing Hyatt
System Services. Hyatt System Costs shall be allocated to the Hotel on the basis of the
actual cost thereof to Hyatt without mark up, premium or profit, but may include an
allocation of certain shared costs such as employee costs, occupancy costs, utilities and
the like.

''Hyatt System Services" shall mean those services provided to Hyatt hotels in North
America and the islands of the Caribbean by Hyatt or its Affiliates on a centralized basis,
excluding, however, Chain Services. Attached hereto as Exhibit A is a brief description
of Hyatt's current Hyatt System Services (which shall be subject to revision, addition or
deletion from time to time), setting forth those which are mandatory and will be
applicable to the Hotel and those from which Owner may elect to be excluded, and
setting forth the basis on which Hyatt System Costs are currently allocated to the Hotel.

"Management Agreement" shall mean the Existing Agreement as amended by this
Amendment.

"Renovation Program" shall mean the program of renovation and rehabilitation of the
Hotel, the scope of which is described on Exhibit B hereto, as more fully provided for in
Section 3 of this Amendment.

"Total Project Costs" shall mean the sum of (i) the cost to Landlord (but not any
subsequent purchaser or transferee) of acquiring the Hotel including, without limitation,
the purchase price therefor (without regard to proration adjustments) and Landlord's
reasonable costs incurred in connection with the acquisition of the Hotel including,
without limitation, attorney's fees, appraisal charges, due diligence costs, recording fees,
transfer taxes, title insurance, and the like to the extent actually paid to unaffiliated third
parties by or on behalf of Landlord; plus (ii) the actual cost of the Renovation Program
paid by or on behalf of Landlord or Owner to unaffiliated third parties. In order to enable
Hyatt to make the necessary calculations which are dependent on the amount of Total
Project Costs, Owner shall, from time to time, upon request of Hyatt, furnish to Hyatt in
reasonable detail, the amount of its Total Project Costs incurred to the then current date,
together with a full and complete report of Total Project Costs as soon as reasonably
practicable after the completion of the Renovation Program. Hyatt shall have the right,
from time to time, to examine and audit the books and records of Landlord, and its
Affiliates, by itself or its auditors for the purpose of verifying the amount of the Total
Project Costs and, in that connection, Owner shall, and shall cause Landlord, to cooperate
in all reasonable respects with Hyatt, and to provide to Hyatt and its auditors the
necessary books and records for such purpose. In the event Owner and Hyatt dispute the
amount of Total Project Costs, the dispute shall be resolved by arbitration conducted in
accordance with the provisions of the Management Agreement. The costs of verifying
and auditing Owner's and Landlord's books and records shall be borne by Hyatt, and
shall not be a Hotel expense, unless the amount of the Total Project Costs, as reported by
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Owner, are less than the actual amount thereof as determined by audit or arbitration by
three percent (3.0%) or more, in which event the costs incurred by Hyatt in connection
with such examination and audit shall be borne and paid for by Owner and shall not be a
Hotel expense.

2. Term. Section 2 of the Existing Agreement, as heretofore amended, is hereby further
amended by providing that the Term of the Management Agreement shall be and hereby
is extended for an additional period of ten (l0) years ending at 11:59 pm, local time at the
Hotel, on December 31, 2030.

3. Renovation Program. Owner and Hyatt agree that the Hotel, in order to enable it to
meet the first-class hotel standard (as defined in Section 1.5 of the Agreement), requires
the implementation of the Renovation Program. Owner agrees that it shall implement the
Renovation Program, as soon as reasonably practicable after the date hereof, and, in
doing so, shall conform to the following provisions:

(a) The scope of the Renovation Program shall be as described on Exhibit B hereto.

(b) Owner shall cause detailed plans and specifications for the Renovation Program
to be prepared and submitted to Hyatt for Hyatt'sreview, Hyatt's review shall be
based on aesthetic factors, conformity to Hyatt standards and other factors relating
to the operational aspects of the Renovation Program. Hyatt shall have the right
to review and comment on, and to approve, the plans and specifications as
submitted by Owner, Hyatt's approval, however, to be based solely on whether or
not the proposed plans and specifications are in conformity with Hyatt's standards
and the first-class hotel standard. Hyatt's comments and suggestions with respect
to the plans and specification as submitted by Owner shall be in writing, and shall
not be unreasonably withheld or delayed.

(c) Upon receipt of Hyatt's comments, Owner shall cause the plans and specifications
to be revised to reflect Hyatt's comments and the revised plans and specifications
shall then again be submitted to Hyatt. The process described in subsection (b)
shall be repeated until plans and specifications shall have been mutually approved
by Owner and Hyatt.

(d) As soon as reasonably practicable after approval of plans and specifications,
Owner shall place purchase orders for goods required in connection with the
Renovation Program, and execute contracts for the implementation of the
Renovation Program, including installation of FFE. Owner agrees that in
implementing the Renovation Program it shall do so in a manner which
minimizes, to the extent possible, disruption of ordinary Hotel operations. Hyatt
agrees that it shall cooperate in all reasonable respects in the implementation of
the Renovation Program.

(e) All cost and expenses incurred in connection with the Renovation Program shall
be the sole cost and responsibility of Owner and Owner shall indemnify, defend
and hold Hyatt harmless of and from any and all manner of claim, loss, damage,
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liability or expense which Hyatt, or any of its employees or agents, may suffer or
incur in connection with the implementation of the Renovation Program. Costs
incurred in connection with the Renovation Program shall not be deducted in
computing Profit, shall not be paid from operating accounts, but shall constitute
part of Total Project Costs, except to the extent paid from funds on deposit in the
Fund referred to in Section 5.4 of the Existing Agreement.

(f) So long as Owner is proceeding in good faith to implement the Renovation
Program, and so long as the Renovation Program shall be completed on or before
twenty-four (24) full months after the date hereof (subject to delays directly
resulting from one or more Force Majeure Causes), Owner shall not be deemed in
default under the Management Agreement solely by reason of the fact that the
Hotel is not in conformity with the first-class hotel standard. For purposes hereof,
a ''Force Majeure Cause" means anyone or more events or circumstances
beyond the reasonable control of the party whose performance is affected thereby
that, alone or in combination, causes a delay in the completion of the Renovation
Program, such events or circumstances to include, without limitation, casualties,
war, invasion, insurrection, acts of terrorism, sabotage, failure of transportation,
or inability to procure or general shortage of labor, equipment, facilities, materials
or supplies.

(g) Upon completion of the Renovation Program, and as of the date of such
completion, the Hotel shall be deemed in compliance with the first-class hotel
standard.

4. Employees. The proviso at the end of the first paragraph of Section 3.1(a) (relating to
the position of general manager for the Hotel), together with all of the remaining portions
of Section 3.1(a) that follow the proviso, are hereby deleted, and the following inserted in
lieu thereof:

"By separate agreement of even date with this Amendment, and, with the
consent of Owner, Hyatt has assumed the existing union agreements. Hyatt shall
select, appoint and supervise all personnel for the proper operation, maintenance
and security of the Hotel and in order to enable Hyatt to perform its duties and
obligations under the Management Agreement. All employees of the Hotel shall
be employees of Hyatt, and Hyatt may reimburse itself out of the operating
accounts referred to in Section 3.3 for all employee costs which shall include,
without limitation, the aggregate compensation (including, without limitation,
salary, fringe benefits, incentive compensation, bonuses, employee performance
and service awards, and other such amounts paid or payable to Hotel employees),
and other employee related costs such as payroll taxes. Hyatt shall have the sole
and exclusive right and authority to direct Hotel employees, and to hire, promote,
demote, transfer in or transfer out, discipline, suspend or terminate any and all
Hotel employees.
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"Hyatt will negotiate, on behalf of the Hotel, with any labor union entitled

to represent Hotel employees, or any collective bargaining unit comprising Hotel
employees, but any collective bargaining agreement or labor contract resulting
therefrom shall first be approved by Owner. In that connection, Owner
understands and agrees that its approval rights shall be disclosed to the bargaining
representative, and, Owner further agrees (i) Owner will not withhold, condition
or delay its approval to any collective bargaining agreement if the result thereof,
in the reasonable opinion of counsel for Hyatt, is to create a substantial risk of
violation of legal obligations on the part of Hyatt; and (ii) in addition to any other
indemnification obligations of Owner herein contained, Owner shall indemnify,
defend and hold Hyatt, its officers, directors, employees and agents, completely
free and harmless of and from any and all manner of liability, claim, cost or
expense which may be incurred by Hyatt by reason of any failure of the part of
Owner to approve a collective bargaining' agreement submitted to Owner for
approval and such approval shall have been unreasonably withheld by Owner.

"Anything herein contained to the contrary notwithstanding, prior to the
appointment of any person to the position of general manager of the Hotel, Hyatt
shall submit the name and background information on the candidate, and provide
Owner a reasonable opportunity to meet with and interview the proposed
candidate. No person shall be appointed as general manager of the Hotel without
the prior approval of Owner, which approval shall not be unreasonably withheld,
delayed or conditioned.

"Hyatt, at its option, instead of hiring specific personnel, may assign
employees of Hyatt or any of its affiliates as full time or part time members of the
executive staff of the Hotel on an interim basis, and Hyatt shall, as necessary,
withdraw from the operating accounts the amounts required to reimburse Hyatt or
its affiliates for the employee costs relating to such employees. With respect to
part time members of the executive staff, a reasonable allocation shall be made of
the employee costs of such employees between the portions thereof chargeable to
the Hotel, and the portion chargeable to Hyatt, respectively."

Because, prior to the date hereof, all employees (other than members of the executive
staff of the Hotel) have, under the terms of the Existing Agreement, been employees of
Owner's predecessor in interest, all such employees shall, as a result of this Amendment,
become direct employees of Hyatt.

S. Annual Plan. There is hereby added as a new Section 3.5 to the Management
Agreement the following:

"3.10 Annual Plan.

(i) Preparation and Submission.

(1) No later than November 1st of each calendar year during the Term,
Hyatt will prepare and submit to Owner for the following calendar
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year (i) a forecasted budget of the Hotel's operations, including
forecasts of revenues and operating expenses and the assumptions
underlying the same; (ii) a proposed marketing plan; and (iii) a
proposed budget of Capital Expenditures (for this purpose,
inclusive of additions to and replacements of FFE). The materials
described in clauses (i) and (ii) above are herein collectively
referred to as the "Operating BUdget", the budget referred to in
clause (iii) above is herein referred to as the "Capital Budget" and
the Operating Budget and Capital Budget are collectively referred
to as the "Annual Plan".

(2) The Annual Plan shall be prepared in accordance with Hyatt's
standard internal planning and budgeting procedures on Hyatt's
standard formats. Owner agrees that it shall promptly review all
Operating Budgets and Capital Budgets submitted to it, and Hyatt
agrees that it shall provide Owner with such additional and
supplemental information with respect thereto as shall be
reasonably requested by Owner and which may be prepared or
compiled without unreasonable delay, expense or interruption of
normal operations.

(3) Promptly after submission of the Annual Plan, representatives of
Owner and Hyatt shall meet at the Hotel or at such other location
as may be mutually agreed and at a mutually convenient time to
discuss, and attempt in good faith to agree upon, the Annual Plan
as provided below.

(ii) Operating Budget.

(I) AIl items of expenditure contained in the Operating Budget shall
be subject to approval of Owner, with the exception of the
following: (i) costs associated with contracts or arrangements
Hyatt has made on a chain-wide, regional or business-segment
basis in accordance with Hyatt's authority under the terms of this
Agreement, subject, in all cases, to the right of Owner to elect not
to participate in one or more Hyatt chain-wide contracts (other than
Mandatory Contracts, as described on Exhibit A hereto); (ii)
compensation levels to Hotel employees or under Hyatt chain-wide
or regional fringe benefit programs; (iii) room rates, menu or
banquet prices, group booking rates, and other such specific
pricing for the use of the Hotel and its facilities and amenities
which affect the estimate of Hotel revenues; provided, however,
that Owner shall not be precluded from discussing these items
during budget preparation and review, and the estimated revenue
goals using these items shall be subject to Owner's approval; or
(iv) other expenditures required to be made under the express
provisions of this Agreement including, without limitation,
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expenditures for Management Fees, Allocable Chain Expense and
Hyatt System Costs (except to the extent Owner has opted out of
non-mandatory Hyatt System Services). Owner shall not withhold
its approval for any expenditures which are reasonably necessary,
in nature or amount, to enable the Hotel to continue operating in
accordance with the First-Class Hotel Standard.

(2) Subject to the foregoing, Hyatt shall take into consideration the
views and suggestions of Owner regarding all aspects of the
Operating Budget and both Owner and Hyatt shall attempt, in good
faith, to reach a mutually satisfactory agreement, and thereupon to
incorporate any such agreements into the Operating Budget. In
this connection, Owner shall have the right to suggest changes in
operating policies and in the proposed Operating Budget which it
considers reasonably necessary to achieve the objectives of near-
term and long-term maximization of Hotel profits, subject in all
respects to the First-Class Hotel Standard. To the extent Hyatt
disagrees with Owner's suggestions and comments, Hyatt shall
provide written explanations for its disagreements. Promptly
following the foregoing discussions and explanations, Hyatt shall
submit a revised Operating Budget for further comment and
discussion in the manner set forth above. Thereafter, the parties
shall continue to discuss the Operating Budget until such time as
both Hyatt and Owner shall have reached agreement on all items
comprising the Operating Budget for which Owner has approval
rights hereunder.

(3) Until such time as the parties have agreed on all line items of the
proposed Operating Budget for which Owner has approval rights
hereunder, Hyatt shall have the right to operate the Hotel in
accordance with an Operating Budget comprised of those line
items which do not require Owner approval hereunder, those line
items that have theretofore been agreed upon by Owner and Hyatt
and, only with respect to those line items not yet approved by
Owner (and for which Owner has approval rights hereunder), the
standards of operation and operating policies in effect during the
preceding calendar year (or, with respect to the Hotel's first Fiscal
Year, as proposed by Hyatt in connection with the opening of the
Hotel). Once the Operating Budget has been approved by Owner
and Hyatt, Hyatt agrees that it shall use commercially reasonable
efforts to operate the Hotel in a manner consistent with the
approved Operating Budget both as relates to estimates of dollar
amounts of expenditures, and the operating assumptions
underlying the same.
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(4) Notwithstanding anything to the contrary contained herein, Owner

and Hyatt both acknowledge that the forecasts of revenues and
estimated expenses contained in the Operating Budget represent
Hyatt's best estimate of the same for the following calendar year
and not in any way a guarantee of actual results. Actual revenues
and expenses can vary from forecasts and estimates for reasons
beyond the reasonable control of Hyatt including, without
limitation, the following: (a) the volume of business and the levels
of hotel occupancy; (b) the mix of business (that is, the relationship
of food and beverage revenues to other hotel related revenues and
the relationship of group business to individual travel business); (c)
prevailing wage rates and the effects of collective bargaining
agreements; (d) inflation; (e) utility rates, insurance premiums and
tax increases; (f) unanticipated and extraordinary repair and
maintenance expenses; (g) the need to meet competitive market
conditions; and (h) other similar causes. Owner acknowledges that
so long as Hyatt adheres to its covenant to use commercially
reasonable efforts to operate the Hotel in a manner consistent with
the approved Operating Budget, Hyatt shall have no liability to
Owner, and shall not otherwise be deemed in Default hereunder, if
actual operating results vary from the Operating Budget.

(5) Monthly, during the Term, Hyatt will provide Owner with revised
cash flow forecasts for the remainder of the fiscal year and will
discuss the same with Owner, providing Owner with explanations,
as requested from time to time by Owner, of the reasons for any
departures from the approved Operating Budget, and discussing
measures for responding to such departures; provided, however, in
no event shall the need for any such cash flow revisions be deemed
an Event of Default by Hyatt hereunder.

(iii) Capital Budget Approval.

(1) All items of expenditure contained in the Capital Budget shall be
subject to Owner's approval (provided, however, Owner agrees
that it shall approve all Capital Budgets or relevant portions thereof
that are reasonably necessary in order to enable the Hotel to meet
the First-Class Hotel Standard). If Owner does not approve a
proposed Capital Budget, or any line items or specific Capital
Expenditure projects within a proposed Capital Budget, within
thirty (30) days after delivery of the same to Owner, then such
Capital Budget, or such line item(s) or Capital Expenditure
projects not specifically approved by Owner, as the case may be,
shall be deemed disapproved. In such event, Owner and Hyatt
shall meet and confer in good faith in an effort to reconcile
differences and reach consensus during the thirty (30) day period
thereafter.
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(2) If, by the end of the sixty (60) day period following Hyatt's

submission of the Capital Budget to Owner, Owner has yet to
approve a Capital Budget or a specific Capital Expenditure project,
or any portion thereof, Hyatt shall notify Owner in writing of any
Capital Expenditure(s) Hyatt deems necessary for the Hotel to
meet the First-Class Hotel Standard (collectively, the ''Disputed
Capital Expenditures"). If Owner does not agree to include the
Disputed Capital Expenditures in the approved Capital Budget,or
as an approved Capital Expenditure project, within thirty (30) days
after delivery of Hyatt's notice, Hyatt shall have the right to submit
the issue of whether the Disputed Capital Expenditures are
necessary to enable the Hotel to meet the First-Class Hotel
Standard to arbitration as provided in Article XII. The arbitrator's
determination shall be final and binding on both Owner and Hyatt.

(3) Hyatt may not incur Capital Expenditures that are in excess of
those required or permitted under the approved Capital Budget
except for the following: (i) expenditures for the replacement of or
additions to FFE (other than expenditures relating to Refurbishing
Programs) from funds then on deposit or to be deposited in the
Capital Fund which do not exceed Ten Thousand Dollars
($10,000) (subject to CPI adjustment) for any single expenditure,
or One Hundred Fifty Thousand Dollars ($150,000) (subject to CPI
adjustment) in the aggregate in any calendar year; and (ii)
expenditures, including Capital Expenditures, which Hyatt
reasonably deems necessary to minimize personal injury and
property damage in cases of casualty or other emergency, or which
Hyatt deems reasonably necessary in order to comply with
applicable Legal Requirements."

6. Reimbursements. In addition to all other amounts required to be paid or reimbursed to
Hyatt under the Management Agreement, Owner shall pay to Hyatt (and Hyatt may
withdraw from the operating accounts) all Hyatt Systems Costs.

7. Tax on Reimbursements. There is hereby added a new Section 3.6 to the Management
Agreement as follows:

"Section 3.6. Tax on Reimbursements. In the event and whenever Hyatt
shall be subject to any tax, irrespective of its designation (including a fee, charge
or other imposition for the issuance of a license, permit or the privilege to conduct
a business or occupation), imposed, levied or assessed by any governmental
agency or instrumentality (other than income and corporate franchise taxes)
measured, in whole or in part, by reference to reimbursements to Hyatt directly
attributable to amounts paid under the Management Agreement for compensation,
employment taxes, fringe benefits, Allocable Chain Expense or Hyatt System
Costs, then Owner will indemnify and hold Hyatt harmless from and against any
and all liability for such tax or taxes to the extent so measured. Any payments
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made by Owner in this connection shall be paid from the operating accounts and
be deducted in computing Profit for the period incurred. At Owner's request,
Hyatt will resist, by appropriate proceedings, any liability for any tax which is the
subject of the foregoing indemnification, in which case all expenses (including,
without limitation, attorneys fees) incurred by Hyatt in resisting or defending
itself against such liability shall be deemed a Hotel expense payable from the
operating accounts."

8. Hyatt's Annual Management Fee. Effective as of the first day of the calendar month
next succeeding the completion of the Renovation Program, Section 4.2(b) shall be
deleted and the following inserted in lieu thereof:

"(b) For any fiscal year for which there is "Profit", Hyatt shall receive,
in addition to the Basic Fee, an Incentive Fee equal to twenty-five percent (25%)
of the amount, if any, by which Profit for such fiscal year exceeds ten percent
(10.0%) of Total Project Costs. If in any fiscal year, or part thereof, the amount
of Profit shall be a negative number or shall be less than ten percent (10.0%) of
Total Project Costs (or a prorated portion thereof for the 2005 fiscal year) the
amount of any such deficiency shall in no event reduce the amount of Basic Fee
otherwise payable during such fiscal year, or be carried back to any prior fiscal
year or forward to any subsequent fiscal year."

For the fiscal year in which the Renovation Program is completed, if completion occurs
on a date other than January 1 of such year, the amount of Incentive Fee for the period
from January 1 of such year to the effective date of the above amendment to Section
4.2(b) shall be calculated on the basis of the provisions of the Existing Agreement, and
for the period on and after the said effective date shall be calculated on the basis of the
above provisions set forth in this Amendment, except that, the amount equal to ten
percent (10.0%) of Total Project Costs shall be pro rated, on a per diem basis, for the
period after the said effective date and for the remainder of said fiscal year.

Until such time as the Renovation Program is completed, Section 4.2(b) of the Existing
Agreement shall continue in full force and effect.

9. Time and Manner of Payment. Effective as of the date on which the amendment to
Section 4.2(b) shall become effective, subsection (b) of Section 4.3 shall be deleted and
the following inserted in lieu thereof:

"(b) The tentative monthly installments on account of the Incentive Fee
shall be equal to twenty-five percent (25%) of the amount, if any, by which Profit
for the Cumulative Period exceeds ten percent (10.0%) of Total Project Costs
(prorated on a per diem basis for the Cumulative Period in question) less the
aggregate amount of the tentative monthly installments having theretofore
become payable for such fiscal year on account of the Incentive Fee."
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For the fiscal year in which the Renovation Program is completed, if completion occurs
on a date other than January 1 of such year, tentative monthly payments with respect to
the Incentive Fee for the period from January 1 of such year to the said effective date,
shall be calculated on the basis currently set forth in the Existing Agreement, and for the
period after the said effective date shall be calculated on the basis of the provisions above
set forth with a per diem proration of the amount equal to ten percent (10.0%) of the
Total Project Costs for the period (and for each Cumulative Period) following the said
effective date.

For greater clarity, the paragraph following subsection (b) of Section 4.3, beginning with
the words "If, for any fiscal year, ... " shall not be deleted and shall remain in full force
and effect.

Until such time as the Renovation Program is completed, Section 4.3(b) of the Existing
Agreement shall continue in full force and effect.

10. ''Profit'' Defined. The provisions of this Section 10 shall constitute an amendment to
Section 5.2 of the Existing Agreement, as the same has heretofore been amended, in the
following respects:

(a) Section 3 of the Third Amendment to the Existing Agreement is
hereby deleted and the following added in lieu thereof, effective as of the date
hereof:

"3. There shall be deducted in computing Profit, in addition to all other
deductions herein set forth, an amount equal to (i) all rental charges required to be
paid under the City Lease (without duplication, however, for any amounts
designated as rent under the City Lease, but otherwise deducted in computing
Profit), but not rent paid under the Operating Lease; and (ii) all capital
expenditures and, without duplication, all expenditures for the acquisition of FFE,
in excess of amounts available for the payment thereof in the Fund, excluding,
however, any of the foregoing accounted for as part of Total Project Costs."

(b) There shall be deducted, in computing Profit, in addition to all
other deductions herein set forth (but without duplication) an amount equal to the
Basic Fee, but not the Incentive Fee.

11. Waiver of Subrogation. Section 8 of the Existing Agreement is hereby amended by
inserting the following as a new Section 8.4:

"8.4 Waiver of Subrogation. Any policies of insurance maintained by
Owner or Hyatt with respect to the Hotel shall provide that the insurer's right of
subrogation shall be waived in favor of the party not providing the insurance."

12. Damage or Destruction.

(a) The last two sentences of Section 9.1 are hereby deleted.
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(b) The number of "Twenty-Five Thousand Dollars ($25,000)" appearing in Section

9.3 is hereby amended so as to read "Two Hundred Fifty Thousand Dollars
($250,000)" .

13. Assignment by Owner. The last sentence of Section 15.2 is hereby deleted. and the
following inserted in lieu thereof:

"Notwithstanding such assumption by such assignee. Owner shall remain fully
liable hereunder for all liabilities and obligations (and only such liabilities and
obligations) of the Hotel arising, or relating to events occurring, prior to any sale
or conveyance of the Hotel or assignment of its interest in this Agreement, or
both, it being understood and agreed, however. Owner shall not be relieved of any
liability in connection with any hypothecation of the Hotel, or any assignment of
its interest in this Agreement in connection with any such hypothecation. until a
subsequent sale of the Hotel by either the lender and assumption of this
Agreement by the lender or a subsequent purchaser."

14. Approvals. The last sentence of Section 17 is hereby amended. and as so amended shall
read as follows:

"If such other party shall not respond positively in writing to such notice within
twenty (20) days after receipt thereof. such other party shall be deemed to have
disapproved the matter referred to in such notice."

IS. Improvements. Owner and Hyatt acknowledge that the improvements required by
Section 4 of the Third Amendment to Management Agreement have not as yet been
completed. Hyatt hereby agrees that Owner shall have twenty-four (24) months
following the date hereof in which to complete the Improvements. subject, however. to
delays resulting from one or more Force Majeure Causes. Failure to complete the
Improvements within the aforesaid twenty-four (24) month period shall constitute an
event of default by Owner under the Management Agreement.

16. Liquor License. For greater clarity, it is understood and agreed between Hyatt and
Owner that the liquor license or licenses for the Hotel shall be held in the name of Hyatt.
or its designee, during the term of the Management Agreement. Owner shall cooperate,
in all respects, with Hyatt, in connection with the application or renewal of all liquor
licenses, and Hyatt shall. at the request of Owner. either surrender or transfer the liquor
licensees) for the Hotel upon expiration or earlier termination of the Management
Agreement.

17. Estoppel Certificates.

(a) On request from time to time. Hyatt shall execute and deliver to Owner or any
Lender or Ground Lessor. within thirty (30) days following Hyatt's receipt of
written request therefor, a certificate: (i) certifying that the Management
Agreement has not been modified and is in full force and effect (or, if there have
been modifications, that the same is in full force and effect as modified and
specifying the modifications); (ii) stating whether, to the actual knowledge of the
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general manager and controller of the Hotel, any default by Owner exists, and if
so, specifying each default of which the general manager or controller may have
knowledge and that said persons know of no act, event or omission that, with the
giving of notice or the passage of time, or both, could become a default by
Owner; and (iii) providing any additional information reasonably requested by
Owner or a Lender or lessor under the City Lease; provided, however, that in no
event shall Hyatt be required to agree to any waivers with respect to the
Management Agreement or other agreements in effect between the parties. On
similar notice, Hyatt shall be entitled to a similar certificate from Owner.

(b) Owner and Hyatt hereby acknowledge and agree that, except for the incomplete
"Projects" as described in Section 4 of the Third Amendment to Management
Agreement which comprises part of the Existing Agreement, as of the date hereof,
neither party has any actual knowledge of the occurrence of any event or
circumstance which constitutes, or with notice or the passage of time, or both,
would constitute, a default or event of default under the Management Agreement.

18. Insurance. Section 8 of the Existing Agreement is hereby amended in the following
respects:

(a) Sections 8.1(a)(3) and 8.1(a)(4) are hereby deleted.

(b) Section 8.I(a)(5) is hereby amended, and as so amended shall read as follows:

"(5) With respect to the Hotel building and its contents, replacement
costs coverage against loss or damage against "all risk" perils including boiler and
machinery explosion, earthquake and flood in such amount as Owner determines
is economically reasonable from time to time.

(c) The existing Section 8.1(b) is hereby re-designated as Section 8.I(c) and the
following inserted as a new Section 8.I(b):

"(b) Hyatt shall maintain, at all times during the Term, the following
insurance respecting the Hotel with responsible companies licensed to do business
in California:

(1) Worker's compensation insurance, in the name of Hyatt
covering all of Hyatt's employees at the Hotel, to include employer's liability, in
the amount of Five Hundred Thousand Dollars ($500,000), but in no event less
than the statutory amount as required under applicable provisions of law but
subject (to the extent applicable) to the self-insurance provisions referred to in
Exhibit A hereto.

(2) Crime insurance, in amounts not less than Five Million
Dollars ($5,000,000), in the name of Hyatt including (i) employee dishonesty
coverage, covering Hyatt's employees in job classifications normally bonded or
insured in other hotels leased or managed by Hyatt or as otherwise required by
law, (ii) loss inside the premises coverage, (iii) loss outside the premises
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coverage, (iv) money orders and counterfeit paper currency coverage, and (v)
depositor's forgery coverage, covering computer fraud."

(d) Insurance coverage referred to in Section 8.1(a)(l) and 8.1(a)(2) shall in no event
be less than the amount and scope of coverage generally maintained by Hyatt,
from time to time at other hotels leased or managed by Hyatt. Subject to
compliance with the preceding sentence, Owner has informed Hyatt that it intends
to maintain commercial general liability insurance, including umbrella coverage,
with a combined annual aggregate limit of not less than One Hundred Million
Dollars ($100,000,000) per occurrence and location including at least the
following (i) contractual liability; (ii) products and completed operations; (iii)
innkeeper's liability insurance; and (iv) garage keeper's legal liability. All of the
foregoing coverages shall be primary to any other insurance carried by Hyatt, and
shall apply against claims for bodily injury or death, personal injury and property
damage occurring on, in or about the Hotel and Hotel garage, and on, in or about
the adjoining streets or passage-ways thereof or other areas under this Agreement.

(e) Any insurance maintained by Owner pursuant to Section 8.1(a)(v) shall include
coverage in an amount equal to one-year's Annual Management Fees, the amount
thereof, upon and subject to receipt thereof, to be paid to Hyatt as compensation
for Annual Management Fees lost as a result of any casualty or other event as to
which said insurance provides coverage.

(f) Premiums for all insurance maintained by either Owner or Hyatt as above set
forth with respect to the Hotel shall be deemed Hotel expenses and deducted in
computing Profit.

(g) To the extent reasonably obtainable, all policies of insurance required to be
obtained under Section 8 shall have attached thereto an endorsement that such
policy shall not be cancelled or materially changed without at least thirty (30)
days prior notice to Owner, Hyatt, the lenders or any additional insureds.

(h) All policies of insurance shall name Owner, Landlord, Hyatt, any Hotel lenders,
Kennedy Associates Real Estate Counsel, Inc., and the City of San Diego as
additional insureds as their respective interests may appear.

(i) The party procuring such insurance shall deliver to the other parties and all named
insureds certificates of insurance with respect to all policies so provided,
including existing additional and renewal policies and, in the case of insurance
about to expire, shall deliver certificates of insurance with respect to the renewal
policies on or prior to the respective dates of expiration.

19. Title Warranties. Hyatt acknowledges that Owner is not the owner of the fee simple
title to the land or the buildings, nor is Owner the lessee under the City Lease.
Accordingly, nothing in Section 7.5 shall be deemed a representation or warranty by
Owner as to the condition of title to the Hotel or of any title exceptions or encumbrances
with respect thereto. Notwithstanding the foregoing, Owner represents, warrants and
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covenants that, during the Term, Owner shall have an interest in all of the assets and
property comprising the Hotel, whether arising under the Operating Lease or otherwise,
sufficient in all respects to enable Owner lawfully, and as a matter of right, to designate
and appoint Hyatt as managing agent for the operation and management of the Hotel as
contemplated by, and in accordance with the terms and provisions of, the Management
Agreement.

20. Attorneys Fees. If any actions or proceedings, including arbitration proceedings, are
instituted by either party to enforce any of the provisions of the Management Agreement,
the party prevailing in any such proceedings shall, in addition to any other amounts or
relief to which it may be entitled, also be entitled to reimbursement of its reasonable legal
fees and expenses incurred in connection with any such proceedings.

21. Employment Discrimination. There is hereby added as a new paragraph to Section 6.2
of the Existing Agreement, the following:

"During the Term of the Management Agreement, Hyatt shall implement
measures, and establish and maintain policies, intended to avoid discrimination
against any employee or applicant for employment because of race, religion,
color, national origin, ancestry, physical handicap, medical condition, marital
status, age (over 40) or sex. Hyatt shall use commercially reasonable efforts to
assure that the evaluation and treatment of all Hotel employees and applicants for
employment at the Hotel are free of such discrimination. Hyatt agrees that it will
also implement measures, and establish and maintain policies, intended to comply
with the provisions of the California Fair Employment and Housing Act (Section
12900 et. seq. of the California Government Code) and the applicable regulations
promulgated thereunder (California Code of Regulations, Title 2, Section 560)."

22. Notices. Section 16 of the Existing Agreement is hereby deleted and the following is
inserted in lieu thereof:

"Section 16. Notices. All notices or other communications hereunder
shall be in writing and shall be deemed duly delivered (i) upon personal delivery
thereof to, and actual receipt by, the other party; (ii) upon electronic facsimile
transmission to the other party, at its fax number as set forth below, provided such
delivery is followed by an original of the notice delivered to the other party by
overnight delivery or United States postal service delivery and provided the
facsimile copy sent by the sender provides an automatic notation confirming the
delivery thereof; (iii) on the next business day following delivery by the sender to
a recognized and reliable air freight delivery service; or (iv) three (3) business
days following deposit in the United States mails. Selection of the method of
delivery shall be at the election and risk of the party sending the notice. All
notices delivered hereunder shall be pre-paid by the sending party and shall be
addressed to the parties as follows:
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If to Owner: clo Kennedy Associates Real Estate Counsel, Inc.

1215 Fourth Avenue, Suite 2400
Seattle, Washington 98161

Attention: lena Thomton

Fax No.: 206.624.8515

With a copy to: McNau) Ebel Nawrot & Helgren PLLC
600 University Avenue, Suite 2700
Seattle, Washington 98101

Attention: Marc Winters

Fax No.: 206.624.5128

If to Hyatt: Hyatt Center
71 South Wacker Drive
12th Floor
Chicago, Illinois 60606

Attention: General Counsel

Fax No.: 312.780.5284

Either party hereto shall have the right to change its address for notice or its fax
number, or the identity of Persons (not more than two (2) in number) entitled to
receive copies of any such notices, by delivery in the manner hereinabove
provided of an appropriate notice to the other party setting forth the new address
or the new fax number, or the identity of the additional or replacement Persons
entitled to receive copies, or anyone or more thereof."

23. Counterparts. This Amendment may be executed in one or more counterparts each of
which shall be deemed an original and each of which, when executed and delivered by all
parties, shall constitute one and the same instrument notwithstanding that all parties are
not signatory to the same counterpart.

24. Indemnification. There is hereby added as a new Section 21 to the Management
Agreement the following:

"21. Indemnification.

(a) Indemnification of Hyatt. To the extent Hyatt shall not be fully
compensed by insurance, Owner hereby agrees that it will indemnify, defend and
hold Hyatt (and its officers, directors, shareholders, agents, employees and
Affiliates) free and harmless of and from any and all damages, liability, cost,
claim or expense, including, without limitation, reasonable attorneys fees and
expenses, arising out of or in any way related to the Hotel or to the performance
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by Hyatt of its duties hereunder, other than any such damages, liabilities, costs,
claims or expenses which arise out of or are attributable to Hyatt's grossly
negligent or willful acts or breach of the Management Agreement (other than the
provisions of Section 6.2 as to which the standard shall be Hyatt's grossly
negligent or willful acts); provided, however, Owner shall have no liability
hereunder to the extent Hyatt is reimbursed for its loss from the proceeds of
insurance maintained in accordance with the provisions of the Management
Agreement, and, with respect to such coverage, Hyatt agrees that it will, in good
faith, pursue its available insurance recoveries prior to making demand on Owner
for indemnity. Amounts paid by Owner in fulfillment of its indemnification
obligations under this Section 21(a) shall constitute Hotel expenses and shall be
deducted in computing Profit for the Fiscal Year in which incurred. Without in
any way limiting the generality of the foregoing, upon expiration or earlier
termination of this Agreement, Owner will indemnify, defend and hold Hyatt (and
its officers, directors, shareholders, employees and Affiliates) free and harmless
of, from and against, liabilities, loss, cost, damage, claim or expense arising out of
or relating to (i) union contracts entered into or assumed by Hyatt in accordance
. with the Management Agreement during the Term with respect to events
occurring after the date of any such expiration or earlier termination; (ii) booking
contracts entered into by Hyatt pursuant to its authority under the Management
Agreement which relate to Hotel use after the termination or expiration of the
Management Agreement; (iii) events arising or matters occurring after the
expiration or termination of the Management Agreement; or (iv) U.S. Worker
Adjustment and Retraining Notification Act, or state or local laws of similar
import ("WARN") if Hyatt has not had notice of any early termination prior
thereto for a period of at least ten (10) days plus the applicable period of notice
under WARN; or (v) to any of the provisions of the Employee Retirement Income
Security Act of 1974, the Multi-Employer Pension Plan Amendments Act of 1980
(''MEPPA''), as amended, with respect to any withdrawal liability (as described
in Section 4201 of MEPPA) incurred in connection with the discontinuance of
contributions to any Multi-Employer Pension Plan to which Hyatt may make
contributions on behalf of persons employed at the Hotel but only to the extent
such withdrawal liability is attributable to benefits accrued by employees of Hyatt
in respect of services performed at the Hotel.

(b) Indemnification of Owner. To the extent Owner shall not be fully
compensed by insurance, Hyatt hereby agrees that it will indemnify, defend and
hold Owner (its partners, and their respective partners, shareholders, officers,
directors, agents, employees and Affiliates) free and harmless of and from any
and all damages, liabilities, costs, claims or expenses, including, without
limitation, attorneys fees and expenses arising out of or in any way relating to (i)
Hyatt's operations, business or conduct other than in connection with the
performance of its duties hereunder; (ii) Hyatt's grossly negligent or willful acts;
or (iii) the breach of this Agreement by Hyatt (other than Section 6.2 as to which
the standard shall be Hyatt's grossly negligent or willful acts); provided, however,
Hyatt shall have no liability hereunder to the extent Owner is reimbursed for its
loss from the proceeds of insurance, and, with respect to such coverage, Owner
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agrees that it will, in good faith, pursue its available insurance recoveries prior to
making demand on Hyatt for indemnity. Amounts paid by Hyatt in fulfillment of
its indemnification obligations under this Section 21(b), shall not be deemed an
expense of. the operation of the Hotel and shall not be deducted in computing
Profit, it being understood and agreed that such amounts shall be borne and paid
for solely 9YHyatt"

!,
City Lease. Section 7.7 of the Management Agreement is hereby deleted and the
following inserted in lieu thereof:

"7.7 Matters Pertaining to City Lease. Owner hereby represents and
warrants that the City Lease has been executed and delivered by and on behalf of
the parties thereto, and that the copy of the City Lease delivered to Hyatt is a true,
accurate and complete copy thereof. Owner also represents and warrants that
while Owrter is not the Lessee under the City Lease, it has covenanted and agreed
with the Lessee, which is an Affiliate of Owner, to. comply with all of the
covenants of the .City Lease. Hyatt hereby acknowledges that it has received a
copy of the City Lease and has reviewed the same. Hyatt further covenants and
agrees, with respectto the City Lease, as follows:

I:. :.

(a) Hyatt will familiarize itself with the provisions of the City Lease, use
reasonable efforts (to the extent within the control of Hyatt in its capacity
as manager of the Hotel, and consistent with the authority of Hyatt under
thel Management Agreement) to comply with those provisions of the City
Leise which directly relate to the management and operation of the Hotel,
and ~ill not knowingly or intentionally take any action which would cause
Owner or the Lessee to be in default of its obligations under the City
Lease, all subject, however, to the following provisions of this Section 7.7,
to the limitations on Hyatt's liabilities and obligations as herein set forth,
and to the provisions herein contained relating to indemnification by or of
Hyatt. Incase of any conflict between the provisions of the Management
Agreement and. the provisions of the City Lease, the Management
Agreement shall prevail.

With respect to Section 1.6 of the City Lease, Hyatt agrees that the Hotel
shall remain open seven(7) days per week, and twenty-four (24) hours per
day, recognizing, however, that rill facilities or amenities of the Hotel may
not beopen at all times during the day or during all seasons of the year.
The foregoing shall be subject to Force Majeure Causes, and to
maintenance or refurbishment programs. In all events, Hyatt's policies
with· respect to operationalhours of the Hotel, and its facilities and

f ":.

amenities, shall be consistent with past practices. In addition, with respect
to food service operations, Hyatt shall endeavor to cause the Hotel to
qualify for the "A" Card as required by Section '1.6 of the City Lease.

(b)
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(c) With respect to Section 3.1 of the City Lease, Hyatt agrees that it shall not

make any changes in the use of the Hotel from past practices and will, in
all events, comply with the provisions of the second sentence of Section
3.1 (recognizing that actions of guests, patrons and tenants are beyond the
reasonable control of Hyatt).

(d) With respect to Section 3.3 of the City Lease, it is acknowledged that
Hyatt's management and operation of the Hotel in conformity with the
First-Class Hotel Standard shall, as between Owner and Hyatt, constitute
competent management for purposes of Section 3.3 of the Lease.

(e) On any policies of insurance maintained by Hyatt with respect to the
Hotel, including, without limitation, any chain-wide policies of insurance
in which Owner elects to participate, the City of San Diego shall be
included as an additional insured as required by Section 7.2(b)(1) of the
City Lease.

(I) Subject to applicable privacy policies and regulations, Hyatt will, in those
cases where it has actual knowledge, prepare incident reports as
contemplated by Section 7.2(b)(3) of the City Lease and submit the same
to Owner. Owner acknowledges, however, that in the ordinary and usual
course of business, Hyatt's usual policy is to prepare such reports only
periodically, and only for matters which, in the reasonable opinion of the
general manager of the Hotel, represent material matters.

(g) Hyatt will endeavor to provide Owner with timely notice of any material
damage to the Hotel including damage caused by fire or other casualty.

(h) The parties agree that compliance by Hyatt with the provisions of Section
7.6 of the Management Agreement shall constitute compliance, as
between Owner and Hyatt, with the obligations under Section 8.8 of the
City Lease.

(i) Hyatt agrees that it will comply with the restrictions and covenants
regarding signs set forth in Section 8.9 of the City Lease with the
understanding that any signs, flags, pennants, posters and other similar
items currently in place on or about the Hotel shall be deemed authorized
and may continue in effect until such time as the City of San Diego may
otherwise require. Hyatt further agrees that it shall remove all such items
whose removal is demanded by the City of San Diego as provided in
Section 8.9.

U> Provisions regarding environmental issues are part of Hyatt's obligations
to comply with legal requirements under Section 6.2. IfHyatt, during the
course of its management and operation of the Hotel, becomes aware of
the presence of the release of any hazardous or toxic substances in or
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about the Hotel of a significant nature it will report the same to Owner
with such details as may be then known to Hyatt.

(k) The parties acknowledge that compliance by Hyatt with the provisions of
Section 6.2 of the Management Agreement shall constitute compliance, as
between Owner and Hyatt, with the provisions of Sections 9.1, 9.3 and
9.8(a) of the City Lease.

(I) With respect to Sections 9.4 and 9.5 of the City Lease, to the extent said
section requires compliance with laws and ordinances, the parties agree
that compliance by Hyatt with the provisions of Section 6.2 of the
Management Agreement shall constitute compliance, as between Owner
and Hyatt, with said provisions. In addition, Hyatt agrees to use
commercially reasonable efforts in good faith to comply with all other
requirements of Section 9.4 and 9.5 of the City Lease to the extent
compliance is within the control of Hyatt.

(m) With respect to Section 9.6 of the City Lease, Hyatt agrees that it will not
knowingly violate the provisions of said Section 9.6.

(n) With respect to Section 9.7 of the City Lease, Hyatt agrees that it will
publish the statements, and conduct the programs, and otherwise use
commercially reasonable efforts, intended to comply with the provisions
of said Section 9.7 of the City Lease.

(0) With respect to Section 9.9 of the City Lease, Hyatt agrees that it will
continue, in accordance with past practices, its monitoring and compliance
with water quality standards and practices to the extent related to Hotel
operations, but, to the extent capital expenditures are required, the
expenditure thereof shall be subject to the provisions of this Agreement
regarding Capital Budgets."

26. Disabled Veterans Business Enterprises. There is hereby added, as a new Section 7.8
to the Management Agreement, the following:

"7.8 Disabled Veterans Business Enterprises (DVBE). Owner is an
Affiliate of the California Public Employees Retirement System, an
instrumentality of the State of California. Owner has provided to Hyatt a "DVBE
Resource Packet" issued by the State of California setting forth certain guidelines
to be referenced by parties contracting on behalf of California state
instrumentalities. Hyatt recognizes the importance given by the State of
California to patronizing, to the extent feasible, DVBEs. Accordingly, Hyatt
hereby agrees that, in connection with any contracts, purchase orders or other
acquisition of goods or services for the Hotel which, in accordance with the
provisions of Section 7.9, either require competitive bidding or which Hyatt elects
to submit to a competitive bidding process, it shall consider, in awarding such
contract, whether or not any of the proposed bidders are certified as DVBEs in the
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State of California, and will, so long as quality, service and reliability can be
satisfied in Hyatt's reasonable judgment, use good faith efforts to implement the
intention of the State of California as expressed in the DVBE policy, and not
deliberately or intentionally disregard the requirements of the policy.
Notwithstanding the foregoing, failure by Hyatt to adhere to the DVBE policy,
whether in the judgment of Owner or any other agency of the State of California,
will not constitute a default or event of default by Hyatt hereunder, but Hyatt
acknowledges that its failure to do so will affect possible extension of the
Management Agreement, or future contracts between Hyatt and any agencies or
instrumentalities of the State of California."

27. Competitive Bidding. There is hereby added as a new Section 7.9 to the Management
Agreement the following:

"7.9 Responsible Contractor Program. Owner has further provided to
Hyatt a copy of the California Public Employees Retirement System Responsible
Contractor Program. Consistent with such policy, Hyatt hereby agrees, that,
except for "Excluded Contracts" (as hereinafter defmed) Hyatt will endeavor to
seek competitive bidding on any contracts in which the value of such contract
(that is, the amount to be paid by or on behalf of the Hotel with respect thereto),
in the reasonable estimate of Hyatt, can be expected to exceed Fifty Thousand
Dollars ($50,000) in any Fiscal Year. For purposes hereof, ''Excluded
Contracts" shall mean any of (i) contracts entered into by Hyatt, on a chain-wide,
regional or business segment basis, applicable to various other hotels in the Hyatt
chain of hotels, and which Hyatt is either required to, or elects, to implement at
the Hotel in accordance with standard Hyatt policies and practices in the
management and operation of its hotels; (ii) collective bargaining agreements; (iii)
contracts or agreements for employment of individuals as employees of the Hotel,
whether on an at will basis or otherwise; (iv) contracts for goods or services in
which, to the best knowledge of Hyatt, there is only one supplier who can meet
required specifications, delivery schedules and performance reliability standards;
and (v) contracts required in response to emergency situations. Whenever Hyatt
is required to, or otherwise does, seek competitive bids it will adopt policies and
procedures which are commercially reasonable under the circumstances in
relation to the nature of the goods or services to be procured and Hyatt's
obligation to operate in a businesslike and efficient manner. Subject to the
foregoing, Hyatt will use good faith efforts to comply with the competitive
bidding procedures of the Responsible Contractor Program policy, and will not
deliberately or intentionally disregard the requirements of the policy."
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IN WITNESS WHEREOF, the parties hereto have caused this instrument to be duly

executed on their behalf as of the day and year first above written.

KENCAL OPERATING LLC, a California
limited liability company

By: FST HRI LLC, member and manager

By: MTM Management, L.L.C., member
and manager

By:
Nam-e-:-~~~~~~~--

Title:__ 'r1r"'---':::"":"":c...=...;:....==:..::::.._

~ f HYATT CORPORATION, a Delaware

,~O' COrr;?B~..L:::.£::=:""-- _
SVP-Finance & Treasurer
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THIRD AMENDMENT TO MANAGEMENT AGREEMENT

THIS THIRD AMENDMENT TO. MANAGEMENT AGREEMENT (this
"Amendment") is daredas of the __ dayof .2002, but effective as of January 1.
2003 (the "Effective Date"). by and between HYATT CORPORATION, a Delaware corporation
("Hyatt") and ISLANDIA ASSOCIATES, LTD.• a California limited partnership ("Islandia").

WITNESSETH:

WHEREAS, California Hyatt Corporation. the predecessor in interest to Hyatt, and
Islandia, entered into that certain Management Agreement dated as of August 10, 1976, as
. amended by the Amendment to Management Agreement executed and delivered as of June 29,
1978, and by the Second Amendment to Management Agreement executed November 17, 1989;
by letters dated November 23. 1980, and August 8. 1983; and further with respect to certain
mortgagee interests by Subordination, Non-Disturbance and. Assignment of Management
Agreement dated as of May 28. 1996 (collectively. the "Management Agreement"). Pursuant to
the terms of the Management Agreement, Hyatt manages and operates. for the account of
Islandia, the hotel known as the Hyatt Regency Islandia Hotel located at Mission Bay. San Diego.
California ("Hotel"); and

WHEREAS, neither Hyatt nor Islandia are currently in default under the terms of the
Management Agreement; and

WHEREAS. to the best of the knowledge of both Hyatt and Islandia, no event has
occurred which, with. the passage of time, the giving of notice, or both, would cause Hyatt or
Islandia to be in default under the Management Agreement; and

WHEREAS, Hyatt and Islandia now wish to amend the Management Agreement to
extend the term (the "Term") of the Management Agreement and make certain other
modifications to the Management Agreement in connection therewith. Capitalized terms used in
this Amendment, but not otherwise defined, have the meanings given to such terms in the
Management Agreement.

NOW, THEREFORE, in consideration of the 'mutual covenants and agreements set forth
hereinbelow and of other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged by the parties hereto, Hyatt and Islandia, intending to be legally bound.
agree as follows:

1. Recitals, The foregoing recitals are intended to be a material part of this
Amendment and are incorporated herein by this reference.

2. Term. The Term of the Management Agreement is hereby extended for ten (10)
years ending on December 31,2020, at 11:59 p.m. P.S.T.



• •
3. Management Fee Calculation. Profit, as defined in Section 5.2 of the

Management Agreement shall, from and after the Effective Date, be reduced by a deduction (the
"Deduction") calculated as follows:

Fifty percent (50'K) of the aggregate of the following: (i) FFE and capital
expenditures in excess of amounts available in the Fund; .and (ii) rent payments
made pursuant to the City Lease.

The Deduction amount shall not exceed the following caps in any respective fiscal year
notwithstanding that the actual amounts paid in respect of the items identified as a
component of the Deduction amount may exceed the cap:

Fiscal Years
2003·2010
2011-2015
2016-2020

Cap Amount .
$1,000,000
$1;500,000
$2,000,000

In no event shall the Incentive Fee. as defined in Section 4.2(b) of the Management Agreement,
including the Deduction, be a negative number (i.e. the Incentive Fee may not be less than zero
for any given fiscal year). Furthermore, the amount of the Deduction, if any, that exceeds the cap
in any given fiscal year shall not be carried forward into any subsequent fiscal year.

4. Improvements. At a minimum, Islandia shall make capital expenditures in
connection with the following projects (the "Projects") by the end of fiscal year 2003 (the "Project
Completion Date"):

(a) Guest room balconies - Replacement of concrete, railings, and other
components for the majority of tower, Approximate cost: $235,000.00

(b) Elevators - Replacement of all software and "core" items for tower.
Approximate cost: $355,000.00

A more detailed description of the Projects is shown in Exhibit A. Hyatt shall have the discretion
and authority to complete the Projects under its supervision, including, but not limited to, the
selection of the contractors. If Islandia does not fully fund the Projects by the Project Completion
Date, then, at Hyatt's sole option, this Amendment shall be null and void

5. Hyatt SYStem Services and Hvatt SYStem Costs. The Hyatt System Services and
Hyatt System Costs, as of the date of this Amendment, are as described on Exhibit B.
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6. Notices. Notwithstanding anything to the contrary contained in Section 16 of

the Management Agreement, all Notices shall be sent to the following addresses:

For Islandia:

Mr. Joseph 1.Amoroso
Amoroso Development Corporation
4500 East Thousand Oaks
Suite 103
West Lake Village, CA 91362

and

Mr. Jerald Greenstein
General Partner
Islandia Associates, Ltd.
5743 Corsa
Suite 200
Westlake Village, CA !:?1362

For Hyatt:

President
Hyatt Corporation
200 West Madison Street
Suite 3900
Chicago, II. 60606
Fax No. 312.750.1417

With a copy to:

General Counsel
HyattCorporation
200 West Madison Street
Suite 3900
Chicago, II. 60606
Fax No. 312.750.8581

7. Ratification. Except as 'otherwise expressly modified by the terms of this
Amendment, the Management Agreement remains unchanged and shall continue in full force and
effect. All terms, covenants, and conditions of the Management Agreement not expressly
modified herein are hereby confirmed and ratified and remain in full force and effect, and, as
further amended hereby, constitute valid and binding obligations of Islandia and Hyatt
enforceable according to the terms thereof.

8. Authority. Hyatt and Islandia hereby covenant and warrant that they have full
right and authority to enter into this Amendment.

9. Defined Terms. Unless otherwise provided herein, all terms used in this
Amendment that are defined in the Management Agreement shall have the meanings provided in
the Management Agreement.

10. Counternarts. This Amendment may be executed in counterparts. Each such
counterpart shall be an original and together they shall constitute a single Amendment.

3
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IN WITNESS WHEREOF. Hyatt and Islandia have executed this Amendment as of the
date first above written.

ISLANDIA ASSOCIATES, LTD., a
California limited partnership

By: AMGREEN, INC., a
California corporation

Its: General Partner

BY:~~~
A1Ii1e:k ./~ <:£ .. ~~, ~-'-'

~./Its:6.""· ,

ACKNOWLEDGED AND APPROVED BY:

LOCAL AMERICA BANK OF TULSA,

AFED~. .

~~, ~~ L"".. (7k'~~ &"kA/A-
Its: eve ". .
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EXHBIIT A

Tower Balcony Structural Reinforcement

The concrete in the Tower balconies is deteriorating due to age (30 years old) and exposure to the
ocean air. It is imperative to replace the eroding concrete and seal the balconies before the steel
structure is exposed and begins to rust. The cost is $900 per balcony to remove the portions of
the concrete that have deteriorated, replace the concrete and finish with a sealant. The total cost
for 26! balconies is $234,900. The cost will be reduced if any balconies do not need concrete
replacement. The cost in only re-surfacing a balcony is $400. Supply Co. Inc., the company
recommended by Robert Milmoe (the structural engineer for Islandia), provided this preliminary
infonnation.

Elevator Control Panel Modernization

The new electronic controls are equivalent to an additional elevator and will address guest
complaints of slow service provided by the 30 year old elevators. They are capable of better
response to the demand with upgraded technology to provide expedited service and load
detection to prevent unnecessary stops when the car is full. The electronic controls are much
faster and more reliable than the current electro-mechanical controls. The elevator equipment
will be installed in accordance with ASMFJANSI A!?! Safety Code for Elevators and
Escalators, An American National Standard, including the latest Supplement, and the Americans
with Disabilities Act. The preliminary cost for modernizing our four elevators in the Tower
building is $355,000. This bid is from Otis Elevator, our elevator service provider.

s
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EXHIBITB

Hyatt System Services and Hyatt System Costs

In addition to management services and Chain Services, Hyatt and its affiliates currently provide
certain additional centralized services to Hyatt Hotels including the following:

Mandato" Services

All Hyatt Hotels are required to participate in certain programs and/or services made
available by Hyatt and/or its affiliates. With respect to the calculation of costs for each category
of mandatory Hyatt System Services, and except as otherwise noted, costs include an allocable
share of corporate office overhead and occupancy costs, but without a profit or mark-up
component to Hym. The allocation of such costs is based upon service specific formulas
developed by Hyatt. These services include the following:

1. Gold Passport. Hyatt currently maintains a frequent guest incentive program known as
Gold Passport, the cost of which is paid by assessing each Hyatt Hotel four percent (4%)
of all qualifying charges attributable to a Gold Passport member's stay at that hotel
excluding applicable taxes. The amount of this assessment, including the cost of
amenities provided to Gold Passport members, typically approximates one percent (l%)
of total annual room revenue, depending on program usage in a given hotel.

2. Human Resources Services. Hyatt provides certain human resource and employee
relations services to Hyatt Hotels including, but not limited to, specialized and divisional
training programs, preparation and revision of manuals, employee surveys and employee
newsletters and monitoring compliance with affirmative action policies and other
employment policies and practices. The cost of providing Human Resources Services is
allocated to each Hyatt Hotel on the same basis as such costs are allocated to all other
Hyatt Hotels, e.g. the number of full-time equivalent 'employees at a given hotel in
relation to the number of full-time equivalent employees at all other' Hyatt Hotels, the
number of employees in an affected class (such as all management employees) in relation
to the number of all Hyatt employees of such class. the number of actual employees of a
hotel receiving training or other Human Resources Services in relation to the number of
alI other Hyan employees participating in such programs, or any combination of one or
more of the foregoing. The typical annual cost ranges from approximately $50 to $100
per each full-time equivalent employee. .

3. Coordinated Marketing Services. Hyatt conducts joint marketing programs on behalf of a
hotel togethc:r with one or more other Hyatt Hotels. A hotel's pro rata share of
Coordinated Marketing Services is allocated to ·the hotel on the same basis as allocated to
all other Hyan Hotels participating in the marketing program(s) in question. Aggregate
spending in this category is entirely dependent on a hotel's business mix, business
segment, revenues, needs and the number of programs in which it participates.
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Participation in specific marketing programs is left to the discretion of the hotel's General
Manager and Divisional Vice President,

4. Technology Services. Computer Sciences Corporation Outsourcing. Inc. ("CSCO")· (an
unaffiliated party) renders technology services to Hyatt Hotels through Hyatt Corporation
pursuant to a technology outsourcing agreement. In particular. CSCO provides software
support, maintenance, training, installation and related services for automated
management systems including, but not limited to, property management, point-of-saIe,
sales and marketing, catering and convention services, local and wide area networks,
electronic mail, central databases and reporting. reservations, group business services and
transient room monitoring. The cost of providing computer services depends primarily
on the actual systems in place at a hotel and the usage thereof and is allocated to a hotel
on the same basis as the cost of computer services are allocated to all other Hyatt Hotels,
e.g, the number of personal computers in the hotel in relation to the number of personal .
computers in all Hyatt Hotels, or. the number of point-of-sale servers in the hotel in
relation to the number of point-of-sale servers in all Hyatt Hotels, or, with respect to
group service automation, the number of rooms occupied by groups at the hotel in
relation to the total number of rooms occupied by groups at all other Hyan Hotels, or,
with respect to the costs of transient business automation systems, the number of rooms
occupied by transient guests at the hotel in relation to the total number of rooms occupied
by transient guests in all other Hyatt Hotels, or, with respect to the costs of electronic
mail, the number of electronic mail users at the Hotel in relation to the number of.
electronic mail users in all other Hyatt Hotels, or on actual usage based on a combination
of the foregoing. The outsourcing agreement was recently extended through December
31,2006.

5. Other Reservations Center Services. In addition to the central reservations center
currently located in Omaha, Nebraska, which is allocated to each Hyatt Hotel as part or"
Allocable Chain Expense, other global distribution systems (principally airline
reservations systems such as American Airlines' Sabre System and United Airlines'
Apollo System) accept reservations for Hyatt Hotels and confmn the reservations with
Hyatt through Hyatt's central reservations center. These supplemental reservations
systems charge Hyatt a reservations fee, currently averaging approximately $4.00 per
reservation. which Hyatt passes on to the hotel receiving the reservation at cost without
mark-up or profit to Hyan. Similarly. fees charged by Internet travel service providers
(ranging from a fixed fee per transaction to a percentage of the daily room rate charged to
the customer) such as Expedia and Travelocity are passed on to the hotel receiving the
reservation at cost without mark-up or profit to Hyatt. In addition, Pegasus Systems, Inc.,
a publicly traded company (in which Hyatt currently owns less than 1% of the outstanding
common shares) provides connections to the airline reservations systems, internet related
reservations services and consolidated travel agent commission payment processing
services for which hotels using such services pay on a per transaction basis at rates set by
the service provider.

6. Wide Area Network (WAN). The WAN is a private communication network among
Hyatt Hotels, the central reservations center. Hyatt's corporate office, divisional offices
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and other important pOints of contact within the Hyatt chain. Among other things, the
WAN permits the central reservations center to transmit reservations to the applicable
Hyatt Hotel, provides each Hyatt Hotel access to Hyatt's applications and databases, and
allows Hyatt to gather, process and use infonnation from each Hyatt Hotel and the central
reservations center for, among other things, sales purposes and various financial and other
. analyses. The WAN also is the delivery mechanism utilized for Hyatt's electronic mail
system. Each Hyan Hotel has, or is required to purchase, specific hardware necessary to
connect to the WA:"{ at an estimated one-time cost which currently approximates $12,000
to $15,000, exclusive of initial circuit costs which typically range from $5,000 to $10,000
(exact costs are determined upon completion of a system proposal). The current standard
for the WAN circuit is 256K. Existing hotels with 56K or 128K circuits may upgrade to
the 256K standard for an estimated one-time hardware cost of $6,000. In operating the
WAN, Hyatt incurs expenses including telephone support from customer service
employees of CSCO for hardware and communications, telephone line charges, circuit
costs and certain adler third party costs. From time to time, as new equipment is added 'to
the WAN, the cost of leasing the equipment, or an amonization of the equipment cost
(depending on whether the equipment is leased or purchased), is charged to each Hyatt
Hotel as part of the operating costs of the system. Each Hyatt Hotel pays its share of
these network operating charges, without profit or mark-up, on a per hotel basis based on
the number of hotels connected to the WAN (except for hotels oil a public network and
the Hawaiian properties because of their unique configurations) and the circuit size (56K,
. 128K or 256K) for that hotel.

. 7. Employee Benefits. Hyatt provides certain employee benefits to hotels managed by
Hyatt, as follows:

a. Health and Dental Plan (Non-Union Personnel and Non-HMO Personnel). Hyatt
is self-insured for these programs. Claims and administrative costs are allocated
among the hotels on the basis of the number of participating employees in each
plan. Amounts are paid to Hyatt, reconciled and aggregated and then deposited in
an Internal Revenue Code section 501(c)(9) trust fund. Hyatt's corporate office
along with certain individual Hyatt Hotels utilize First Health Group Corporation,
a publicly traded company to provide health benefits to employees. Pritzker
Family Business Interests hold a minority interest in First Health.

b. Retirement Plans (Non-Union Employees). All hotels managed by Hyatt pay a
percentage of eligible compensation pursuant to the applicable retirement plan
documents and/or a fixed amount pe~·employee (class) which is reconciled and .
aggregated at the Hyatt corporate level and deposited in a retirement trust fund.
Employees self-direct the investment of their individual account balances for
these defined contribution plans ..

c. Other Benefit Plans. Costs associated with other benefit plans are generally
allocated and/or administered in a manner similar to retirement plans.

8
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Costs for each Hyatt Hotel for the benefit plans listed above vary based on the type and
level of employee participation.

8. Mandatory Contracts. Hyatt from time to time negotiates contracts with vendors or
. providers of services which, under their tams, provide for mandatory participation by all
Hyatt Hotels or by certain Hyatt Hotels (e.g. hotels in a' certain business segment).
Except as otherwise expressly provided in the hotel's operating agreement, Hyatt does not
receive any fees, rebates or commissions under, or with respect to, Mandatory Contracts,
although certain of the Mandatory Contracts may provide for promotional or other
allowances which are then allocated among participating Hyatt Hotels on a fair and
equitable basis as determined by Hyatt.

9. Other Corporate Services. Hyatt also provides a number of other corporate services and
programs for the benefit of Hyatt Hotels for which reimbursement is made on· a cost
recovery basis. These services and programs -include in-house merchandising services,
group sales promotional programs and events sponsored by two or more Hyatt Hotels,
property evaluations, quality assurance manuals, college recruiting programs, other
training programs and other various services, Costs are allocated among hotels. that
receive these services or participate in these programs pursuant to program specific
allocation formulas developed by Hyatt.

Non-Mandatory Services

Hyatt and its affiliates make certain additional programs andlor services available to Hyatt Hotels
allowing each Hotel to participate at its discretion. These programs andlor services include the
following:

1. FFE Purchasing Services. Rosemont Project Management, LLC offers purchasing
services to Hyatt Hotels for the purchase of furniture, fixtures and equipment which,
together with renovation related services, are typically subject to a separate contract and
fee structure (which includes a profit. component). Each Hyatt Hotel may determine, in
accordance with the terms of its operating agreement, whether and the extent to which to
use the foregoing purchasing services.

2. Pun:hasing Services. Hyatt makes various goods and services available to Hyatt Hotels
through a centralized purchasing program currently administered by Avendra, LLC
("Purchasing Company"), a procurement services company in which an affiliate .of Hyatt
has a minority ownership interest. While Hyatt receives no fees, commissions or other
remuneration in connection with such purchasing services, the Purchasing Company may
receive fees, rebates or commissions on certain goods or services so provided (which
include a profit component). Each Hyan Hotel determines whether, and the extent to
which, to use the services of the Purchasing Company (other than as stated under
Mandatory Contracts above). Hyatt corporate personnel provide on-going oversight of
Hyatt's customer relationship with the Purchasing Company. The cost of providing this

9
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oversight is allocated among those hotels utilizing the purchasing services of the
Purchasing Company on a fair and equitable basis without premium, profit or mark up to
Hyatt.

3. Remote Call Forwarding. Hyatt currently offers Hyatt Hotels the option of forwarding
reservations calls received at a hotel to Hyatt's centralized'reservations center, currently
located in Omaha, Nebraska, when on-site personnel are unavailable to process potential
reservations. The cost of Remote" Call Forwarding is charged on a per call basis, which
currently approximates SI.41 per call, to all Hyatt Hotels receiving Remote Call
Forwarding Services. Each Hyatt Hotel may determine whether to elect to use such
Remote Call Forwarding Services.

4. General Liability and Auto Insurance. Hyatt offers comprehensive general liability
insurance, including liquor and dram shop liability insurance, automobile coverage for all
. hotel vehicles, umbrella liability insurance, and crime and fidelity insurance to Hyatt
Hotels, the cost of which is allocated among all participating Hyatt Hotels based upon
their respective total hotel revenues. Participation in Hyatt's insurance program is
voluntary and generally subject to the acceptance of the hotel into the program by
underwriters.

5. Prooertv Insurance. Hyan also offers a property and business interruption insurance
program to each Hyatt Hotel, the cost of which depends on the valuations of each insured
hotel. Participation in Hyan's insurance program is voluntary and generally subject to the
acceptance of the hotel into the"program by underwriters.

6. Travel and Accident Insurance. For those Hyatt Hotels participating in Hyatt's insurance
program, Hyatt offers a travel and accident insurance program for its employees.
Currently, the premiums incurred and paid by Hyatt to a third party insurer for this
program are reimbursed to Hyatt by each Hyatt Hotel on a pro rata basis based on the
number of participants employed at each Hyatt Hotel covered by these programs.

7. Worker's Comoensation Insurance, Hyatt offers worker's compensation insurance under
its insured or self-insured programs. Under the insured program (for those jurisdictions
that do not allow self-insurance programs or where it is not financially beneficial to
establish self-insured programs), the hotel pays the state's standard modified premium.
Under the self-insured program, the hotel currently pays the first $25,000 (deductible) for
"each claim, including any adjusting expenses. and an amount equal to approximately 25%
to 35% of the state's manual premium. Hyatt is responsible for any amounts in excess
thereof.

8. Mf Phone Comoanv. This affiliate of Hyatt negotiates volume telecommunications
agreements and obtains favorable rates through the aggregation of local. long distance and
frame relay data network volume for Hyatt Hotels and other ·entities. It also provides,
through various third parties, audit services. special analyses and reports. oversight of
PBX, voice mail and call accounting systems, and evaluations and recommendations of
telecommunication equipment The costs incurred by MT Phone Company in providing

10
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these services (including an allocation of corporate overhead and occupancy costs but
without a profit component) are reimbursed by die entities utilizing these services based
on long distance minute volume. Hyatt is cum:utIy examining the potential efficiencies,
of dissolving MT Phone Company and outsourcing its services to Computer Sciences
Corporation Outsourcing, Inc.

9. Pritzker Family Business Interests. Given the varied nature and scope of investments by
or on behalf of the Pritzker Family, there may be situations where a company in which the
Pritzker Family holds an interest (either directly or indirectly), is doing business with
Hyatt or individual Hyatt Hotels. Where that interest is significant and is known to Hyan,.
Hyatt will make every effort to inform hotel owners. In that regard, TransUnion, one of
the two approved vendors utilized by Hyatt Hotels to perform employee background
checks, is one of the Marmon companies owned by Pritzker Family Business Interests.
While TransUnion is neither a Hyatt company nor a Hyatt affiliate, owners of hotels that
selected TransUnion were notified of this relationship.

11
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REAL ESTATE COUNSEL. INC.
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June 1, 2005

Matthew Coe
Associate General Counsel
Hyatt Corporation
200 West Madison Street
Suite 3900
Chicago, IL 60606

Re: Fourth Amendment to Management Agreement Term Sheet

As you are aware, KAREC California Development Program LLC ("Buyer") has entered into a
Purchase and Sale Agreement with Islandia Associates, Ltd., a California limited partnership
("Seller") dated March 22, 2005 (the "Purchase Agreement"). Prior to Closing, .Buyerwill assign
the Purchase Agreement to KenCal Ownership LLC ("Owner"). Under the Purchase Agree-
ment, Buyer will purchase Seller's leasehold interest in a newly amended and restated Lease
Agreement with the City of San Diego to be completed prior to Closing on the transaction (the
"City Lease") and all improvements located on the property covered by the City Lease (the "Ho_
tel"). Owner intends to own the Hotel as a rental property and does not intend to manage or
operate the Hotel. Therefore, at the closing of this transaction, Owner will enter into a Hotel
Operating Lease with KenCal Operating LLC ("Operator") which will operate the Hotel and en-
gage the hotel manager. Please refer to Attachment A for a diagram of the tax structure.

We reviewed the Management Agreement by and between California Hyatt Corporation, a
Delaware corporation ("Hyatt") and Seller dated as of August 10, 1976, as amended (the "Man-
agement Agreement") that will be assigned to Operator at the closing of the Purchase Agree-
ment. Contemporaneously with the assignment of the Management Agreement to Operator, we
request that the following provisions be incorporated into a Fourth Amendment to Management
Agreement ("Fourth Amendment"):

1. Annual BUdget. At least thirty (30) days prior to the commencement of each fiscal year,
Hyatt shall propose an annual bUdgetand operating plan to Operator for Operator's re-
view, comment and approval. The annual bUdget shall include a marketing plan and a
capital expenditure budget.

2. Incentive Fee. Incentive Management Fee will be 25% of Cash Flow Available for Debt
Service that exceeds an 11.0% return on Total Project Costs ("Incentive Fee Thresh-
old"). Cash Flow Available for Debt Service is defined as: Gross Operating Profit less (i)
real estate taxes, (ii) insurance, (iii) 4.0% reserve for replacement, (iv) City of San Diego
ground lease payments, and (v) Basic Fee (base management fee).

3. Employees. Currently executive staff members are employed by Hyatt and the remain-
der of employees are employed by Seller. Effective as of the Fourth Amendment, all
employees of the Hotel shall be employees of Hyatt. In addition, Operator shall have the
right to interview and approve the General Manager of the Hotel. Portions of Section 3.1
will need to be revised to reflect these changes.

SEATTLE CHICAGO LOS ANGELES DALLAS WASHINGTON, D.C.



4. Insurance.

• •
A. At all times during the term of this Agreement, Operator shall maintain or caused

to be maintained, at Operator's expense, the following insurance coverage's:

(i) With respect to the hotel building and its contents, replacement costs
coverage against loss or damage against "all risk", perils including boiler
menand machinery, earthquake and flood in such amounts as Operator
determines are economically reasonable from time to time and against
Business Interruption and Extra Expense from loss or damage resulting
from the hazards defined above which prevent normal operations from
continuing.

(ii) At least $1,000,000 automobile liability insurance on vehicles it owns in-
cluding hired and non-owned use.

B. At all times during the term of this Agreement Hyatt shall place and maintain at
Operator's expense the following insurance coverage:

(iii) Employee dishonesty coverage not less than $5,000,000.

(iv) With respect to all hotel personnel, appropriate worker's compensation
insurance required by the State of Califomia.

Commercial general liability insurance and umbrella with a combined an-
nual aggregate limit 0($100,000,000 per occurrence and location includ-
ing at least the following

a) Contractual Liability

b) Products and Completed Operations

c) Innkeepers Liability Insurance

d) Liquor Liability Insurance

e) ~aragekeepers Legal Liability - Such insurance shall be primary
and shall apply against claims for bodily injury or death, personal injury,
and property damage occurring on, in or about the hotel and hotel garage
and on, in, or about the adjoining streets or passageways thereof or other
areas under this agreement.

C. Other Insurance Requirements to be included in the Fourth Amendment are:

(v)

(i) KenCal Operating LLC, Ken Cal Ownership LLC, California Hyatt Corpora-
tion, and City of San Diego each as named insureds as their interests appear
under the policies outlined above;

(ii) A requirement that the insurer provide at least thirty (30) days notice to all
named insureds before terminating or amending any policy of insurance; and

(iii) The party procuring such insurance shall deliver to the other parties and all
named insureds certificates of insurance with respect to all policies so procured,



• •
including existing, additional and renewal policies and, in the case of insurance
about to expire, shall deliver certificates of insurance with respect to the renewal
policies not less than thirty (30) days before the respective dates of expiration. A
copy of all policies procured hereunder shall be delivered to Operator.

Portions of Section 8.1 will need to be revised to reflect these changes.

5. Title Warranties. Section 7.5 includes a warranty that Hyatt's interest shall not be sub-
ject or subordinate to an encumbrance (unless a non-disturbance agreement is in place)
or any other matters affecting title. Because Operator will not be the owner of the Hotel,
Operator cannot give warranties as to the title of the property, and Section 7.5 should be
amended accordingly. However, Operator (a) is willing to subordinate the Hotel Operat-
ing Lease to the Management Agreement and (b) will work with Hyatt and the lender to
reach agreement on a form of non-disturbance agreement that is acceptable to all par-
ties.

6. Casualty Restoration. In the event of a casualty that affects the Hotel, Operator shall
repair the Hotel in accordance with Section 9.1; however, Hyatt shall not have the right
to complete such restoration without Operator's prior written approval. Section 9.1 shall
be modified to reflect this change. In addition, the restoration approval threshold in Sec-
tion 9.3 should be increased to $250,000.

7. Assignment by Owner. If Operator assigns its interest in the Management Agreement to
an assignee that expressly assumes its obligations thereunder, then Operator shall not
be liable under the Management Agreement for matters occurring after the assignment.
The last sentence of Section 15.2 should be deleted to reflect this change.

8. Approvals. In the event that a party is requested to give its approval to a matter under
the Management Agreement and that party has not responded within twenty (20) days,
then such party shall be deemed have disapproved the matter. The last sentence of
Section 17 should be modified to reflect this change.

9. Improvements. Section 4 ofThird Amendment to Management Agreement required
Seller to make capital expenditures in connection with guest room balconies and eleva-
tors. It is our understanding that these improvements have not been completed. To
prevent Operator from being in default immediately upon the assignment of the Man-
agement Agreement, Operator shall have 18 months following closing under the Pur-
chase Agreement to complete these improvement projects as part of the renovation of
the Hotel.

10. City Lease. Hyatt shall approve the amended and restated Lease by and between the
City of San Diego and Owner as required under Section 7.7 of the Management Agree-
ment. In the event that the City Lease is terminated, then the Management Agreement
shall also be terminated. In addition, Hyatt shall acknowledge and approve the exis-
tence of the Hotel Operating Lease.

11. Liquor License. The Management Agreement does not cover the liquor license for the
Hotel. The liquor license shall be held by Hyatt or its designee.

12. Additional required language. Please see CalPERS required language in Attachment B.



• •
13. Attorneys' fees. The Management Agreement does not currently contain an attorneys'

fee clause. In the event that an action or proceeding is brought to enforce the Manage-
ment Agreement, the prevailing party shall be entitled to recover its attorneys' fees.

12. Estoppel. As part of the Fourth Amendment, Hyatt will certify to Operator that there are
no uncured defaults outstanding under the Management Agreement and that Hyatt
knows of no act, event or omission that could become a default under the Management
Agreement.

13. Term. In exchange for agreeing to the items listed above, Operator will extend the term
of the Management Agreement for ten (10) years ending on December 31, 2030.

Please do not hesitate to contact me with any questions on the terms in this letter. We look
forward to working with you to successfully complete this transaction.

Sincerely,

Jena Thornton
Vice President - Hotels

Cc: Jack vanHartesvelt
Michelle Gail
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Attachment B

CalPERS Property Manager Requirements

• Include nondiscrimination compliance provisions in all written contracts to perform work or
provide services:
During the term of this Agreement, neither the Manager nor any of its Affiliates, employees
or agents shall unlawfully discriminate against any employee or applicant for employment
because of race, religion, color, national origin, ancestry, physical handicap, medical condi-
tion, marital status, age (over 40) or sex. The Manager and its Affiliates, employees and
agents shall assure that the evaluation and treatment of their employees and applicants for
employment are free of such discrimination. In connection with Company activities in the
State of California, the Manager and its Affiliates, employees and agents shall comply with
the provisions of the California Fair Employment and Housing Act (Section 12900 et seq. of
the California Government Code) and the applicable regulations promulgated thereunder
(California Code of RegUlations, Title 2, Section 560). The applicable regulations of the Fair
Employment and Housing Commission implementing Government Code Section 12990, set
forth j.11 Chapter 5 of Division 4 of Title 2 of the California Code of Regulations are incorpo-
rated herein by this reference and are made a part hereof as if set forth herein in full.

• Service Disabled Veteran Business Enterprise (SDV/BE)

Satisfaction of the CalPERS' SDV/BE Policy is a necessary condition before the System,
acting through its contractors, hires a Responsible Contractor. Advisors and Contractors
should provide a certification statement of SDV/BE compliance, or documentation of
good faith efforts.

• Communicate in bid documents the Responsible Contractor Program Policy to contrac-
tors seeking to secure construction or building service contracts.

• Communicate the Policy to any interested party.

• Ensure there is a competitive bidding process inclusive of potentially eligible Responsi-
ble Contractors.

• Require bidders to provide to property manager a Responsible Contractor self certifica-
tion on a form approved by CaIPERS.

• Prepare and send to Kennedy a contract listing for applicable service contracts for each
property under management. The building trades and service trades and other potential
bidders will have access to this list.

• Provide Kennedy with a simplified bid summary for each contract.

• Provide property level annual report information to Kennedy

• Maintain documentation for successful bidders.

• Seek from trade unions/service unions input in the development of Responsible Contrac-
tor lists.

• Maintain list of any interested Responsible Contractors. (Names, addresses and tele-
phone numbers).
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SECOND AMENDMENT TO"MANAGEMENT AGREEMENT

-»,

This Second Amendment to Management Agreement is executed

as of this \l~ of 1'-bJ~ , 1989, by and between ISLANDIA

ASSOCIATES, LTD., a California limited partnership, of which

AMGREEN, INC., a California corporation is the general partner

(hereinafter called "Owner"), and CALIFORNIA.HYATT CORPORATION,

a Delaware corporation (hereinafter called "Hyatt").

WHEREAS, the parties heretofore have executed and

delivered that certain Management Agreement dated as of August

10, 1976, as amended by Amendment to Management Agreement

executed and delivered as of June-29: 1978, by letters dated

November 23, 1980 and August 8, 1983, and further with respect

to certain mortgagee interests by Non-Disturbance Agreement

dated October 12, 1977 and by Non-Disturbance and Attornment

Agreement dated as of June 12, 1987 (hereinafter collectively

called "Management Agreement"), pursuant .to which Hyatt manages

and operates for the account of Owner the hotel known as The

Hyatt Islandia Hotel located at Mission Bay, San Diego,

California ("Hotel");
WHEREAS, the Management Agreement will currently expire on

December 31, 1994 in accordance with its terms;

AND WHEREAS, Owner and Hyatt wish to further amend the



Management Agreement to provide for an extension thereof, and

for other purposes consistent with their mutual interests;

NOW THEREFORE, the parties hereto agree to amend the

Management Agreement as follows:
1. Except as may be otherwise specifically noted

herein, all defined terms expressed in this agreement shall have

the same meaning as is ascribed to them in the Management

Agreement.

2. Section 2 of the Management Agreement is hereby

amended to read in its entirety:

"Section 2. Term of Agreement.
The term of this agreement (herein called the

"Term") shall commence on August 10, 1976 (the "Commencement

Date"), and shall end at midnight, December 31, 2010."

3. Section 5.4 of the Management Agreement is hereby

amended to read in its entirety:

"5.4 Fund for Replacement of and Additions to Furnishings
and Equipment.

(a) During each fiscal year Hyatt shall deposit for

each calendar month included in such fiscal year an amount equal

to four percent (4%) of the Gross Receipts for such calendar

month into a fund to be entitled "Fund for Replacement of and

Additions to Furnishings and Equipment," which Fund shall be

maintained on deposit by Hyatt in trust for Owner in an

-2-



interest-bearing bank account. The monies in such Fund shall be

the property of Owner. Interest earned during any period from

the amounts in such Fund shall be excluded from the Gross

Receipts for such period and in computing Profit for such period

and shall remain part of such Fund. To the extent that Hyatt

shall be required to pay any income taxes on such interest as a

fiduciary, the same shall be payable out of such Fund. In

addition to such payments into such Fund, all proceeds from the

sale of Furnishings and Equipment no longer needed for the

operation of the Hotel" shall also be paid into such Fund. Hyatt

shall be entitled to withdraw from such Fund any amounts

required to make contributions to the cost of replacements of

and additions to, the Furnishings and Equipment reasonably

deemed by Hyatt to be necessary or desirable, and the items of

Furnishings and Equipment so replaced or added shall be and

become, forthwith upon acquisition and installation and without

further act or action, the property of Owner and part of the

Hotel. All such replacements and additions may be purchased by

Hyatt at competitive prices from Rosemont Purchasing, a Hyatt

affiliate. Any amounts remaining in such Fund at the

termination or expiration of the Term shall be returned by Hyatt

to Owner.
(b) Hyatt shall not, without the approval of Owner

(which approval shall not be unreasonably withheld), expend any

monies for replacements of, or additions to, the Furnishings and

-3-
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Eq~ipment in excess of the amount then existing in the Fund and,

notwithstanding anything else to the contrary in this Agreement

contained, Hyatt's obligations with respect to additions to, or

replacements of, Furnishings and Equipment shall be excused to

the extent that the amount in such Fund is inadequate to meet

such obligations.
(c) When amounts in the Fund are (or are reasonably

anticipated to be) insufficient to satisfy the obligation of

Owner to provide "funds necessary for the Hotel to be maintained

in accordance with the first~class hotel standard (as

hereinafter defined), any such additional amounts as Owner and

Hyatt shall agree upon shall be provided by Owner. In any such

case, one-half of such additional amounts will be deemed to be

an operating expense of the Hotel for the purposes of
calculating Profit (and only in respect of the calculation of

the Annual Management Fee and for no other purposes), and only

with respect to such additional amounts as are actually expended

in the fiscal year for which the calculation of Profit is being

made.
(d) Anything in this Agreement to the contrary

notwithstanding, Owner shall be obligated to make sufficient

funds available to Hyatt so that the Hotel can be maintained at

all times during the Term in accordance with the first-class

hotel standard. The "first-class hotel standard" for

purposes of this section refers to the standard of construction,

-4-
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furnishing and equipping applicable to such other hotels

comparable in size to the Hotel and operated by Hyatt, which

represents the highest quality of hotels of such size in the

Hyatt chain of hotels."
4. Section 7.1(b) of the Management Agreement is hereby

deleted in its entirety and shall be, as of the date hereof, of

no further force and effect.
5. Section 12.2 (b) of the Management Agreement is

hereby deleted in its entirety and shall be, as of the date

hereof, of no further force and effect.
6. Except as herein modified and amended, Owner and

_ ~yatt agree that the Management Agreement is in full force and

effect in accordance with its terms.

IN WITNESS WHEREOF, Owner and Hyatt have executed this

Agreement as of the date first above written .

..
!~LIFORNI~ HYATT CORPORATION
./

PDC:mjb.amendment

-5-



~ENT BY:Xerox Telecopier ~~ 6-21-89

'._"~-
i 1 : 05 8189814764:# 1

.~.

AMENDMENT TO MANAGEMENT AGREEMENT

_______ day of ---------------.1978. by and between ISLANDIA ASSOCIATES,
THIS AMENDMENT TO MANAGEMENT AGREEMENT is executed as of the

LTD •• a California limited partnership, of which AMGREEN, INC .• a California
corporation is the general partner (hereinafter called "Owner"), and
CALIFORNIA HYATT CORPORATION. a Delaware corporation (hereinafter called

"Hya tt") .
WIT N E SSE T H:

WHEREAS. the parties heretofore executed and delivered that certain
Management Agreement (the ','ManagementAgreement") dated August 10, 1976•.

whereunder Hyatt agreed to manage. for the account of Owner. the hotel known
as the "Islandia Hyatt House" (the "Hotel") located at,Mission Bay. San Diego.

California. and
WHEREAS, the parties hereto wish to amend the Management Agreement

with respect to the construction by Owner of ,improvements to the existing

coffee shop 'facility in the Hotel.
~ G R E E M E N'T-

NOW. THEREFORE. the parties hereto agree to amend the Management

Agreement as follows:
Owner shall. at its sole risk. cost and expense. with reasonable

diligence and in accordance with plans and specifications approved by Hyatt.
(i) cause improvements to the existing coffee shOp facility, including the
kitchen and employees' dining area (the "Coffee Shop Improvement") to be
constructed. and (ii) cause to be purchased and installed in or about the
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Coffee Shop Improvement all personal property necessary or desirable for
the operation of such Coffee Shop Improvement. such Coffee Shop Improvement
and such personal property. together with any remaining portions of the
existing coffee shop facility. being herein collectively called the "Coffee
Shop Facility". As soon as reasonably practicable after completion of the
Coffee Shop Facility. Owner shall furnish to Hyatt. in reasonable detail.
the total cost (herein referred to as the "Project Cost") to Owner of com·
pleting the Coffee Shop Facility .. The Coffee Shop Facility shall be deemed
completed when construction of the Coffee ShOp Improvement and the installation
of all necessary personal property shall have been completed in accordance with
all applicable laws and regulations and in accordance with the plans and.
specifications approved by Hyatt so that the Coffee ShOP' Facility w111 be
available for use and operation by Hyatt. The representatives of Hyatt shall
be accorded access to the records of' Owner for the purpose of verifying the

Project Cost.
An amount equal to twenty percent (20%) of the Project Cost is

herein referred to as the uAnnual Amortization" and an amount equal to one- .
twelfth (1/12) of the Annual Amortization is herein referred to as the

"Monthly project Cost Amortization".
Commencing with the calendar month next succeeding the completion

of the Coffee Shop Facility and for a period of 60 calendar months. there
shall be deducted in computing Profit for each calendar month an amount equal
to the Monthly project Cost Amortization not to exceed. however, the sum of

$5,000.

-2-
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Except as hereby amended. the management Agreement shall' continue

in full force and effect.
IN WITNESS WHEREOF. Owner and Hyatt. have executed this Amendment

to Management Agreement as of the date hereinabove set forth.

ISLANDIA ASSOCIATES. LTD ••a California limited partners~1p
. .

By:

Jerald Greenstein
Vice President

General Partner OWNER

CALIFORNIA HYATT CORPORATION,
a Delaware corporation
By __ ---..,---~~...,...-.,-----Lawrence A. Zinder

Vice President

-3-
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MANAGEMEnT AGREEMENT

between

ISLANDIA ASSOCIATES, LTD.
a California limited partnership

and

CALIFORNIA HYATT CORPORATION
a Delaware corporation

Dated: As of August 10, 1976
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MANAGEMENT AGREEMENT

THIS MANAGEMENT AGREEr-lENTis executed as of August 10,

1976, by and between ISLANDIA ASSOCIATES, LTD., a California

limited partnership, of which lU~GREEN, INC., a California

corporation, is the general partner (hereinafter called

"Owner"), and CALIFORNIA HYATT CORPORATION, a Delaware cor-

poration (hereinafter called "Hyatt").

RECITALS

The City of San Diego (the "City") owns or controls

.certain improved land and a portion of l1ission Bay (herein

collectively called the "Land") at Mission Bay, in the City

6f San Diego, County of San Diego, State of California, more

particularly described in Exhibit A-I attached hereto and

hereby made a part hereof.
Owner has control of the Land through that certain

Lease with the City (the "City Lease") described in Section

7.7 hereof whereby the Land has been leased to the lessee

thereunder for a term of fifty (50) years from March 21,

1961.
The Land has been developed as a hotel and marina com-

plex composed of (i) hotel and restaurant improvements (the

1. 11-4-76(179)



"Existing Hotel Improvements"), and (ii) marina improvements
(the "Existing Marina Improvements"), including fuel docks,
slips for berthing boats, and two buildings known, respec-
tively, as the "l-1arlinClub" and the "Sports Fishing
Building." The land and water underlying the Existing Hotel
Improvements are herein collectively referred to as the
"Site," and the waters underlying the Existing Marina
Improvements are herein collectively referred to as the
"Marina Site".

The Existing Hotel Improvements include a highrise
tower, together with two two-story buildings, comprising, in
the aggregate, approximately 348 guest rooms, and a free
standing restaurant building rising above Mission Bay. Such
Existing Hotel Improvements are furnished and equipped with
certain personal property o\vned by O\vner (herein called the
"Existing Personalty") consisting of furniture, furnishings,
equipment and other personal property suitable for the
operation of a hotel, including a bar and restaurant. The
Site, the Existing Hotel Improvements and the Existing
Personalty (all herein collectively referred to as the
"Existing Hotel") have been used. for the operation of a
hotel known as "Islandia Hyatt House."
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Owner and Hyatt desire to enter into an agreement
whereunder Hyatt will manage the Hotel (as hereinafter de-
fined) for the account of Owner, upon the terms and condi-
tions hereinafter set forth. The Marina Site, together with
the improvements thereon, will be operated by Owner andis,
therefore, excluded from the scope of this Management
Agreement.

"AGREEMENT

NOW, THEREFORE, the parties hereto agree as follows:
Section" 1. "Constru"c"tion"Of ConventiOn" Facili"t"ie"s;

"Defin"i"tions.
1.1 Con"struction" "Of ConVen"t"iOnFaciTi ty.

(a) Owner shall, at its sole risk, cost and
expense, with reasonable diligence and in accordance with
plans and specifications approved by Hyatt, (i) cause a
convention center (the "Convention Center") comprising ap-
proximately 10,000 square feet to be constructed upon land
located between the restaurant building and the building
containing the hotel lobby, and (ii) cause to be purchased
and installed in or about the Convention Center all personal
property necessary or desirable for the "operation of such
Convention" Center", such Convention" Center and such personal
property being he"r"eincollectively called the "Convention
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Center Facility." As soon as reasonably practicable after

completion of the Convention Center Facility, OWner shall

furnish to Hyatt, in reasonable detail, the total cost

(herein referred to as the "Project Cost") to OWner of

completing the Convention Center Facility. The Convention

Center Facility shall be deemed completed when construction

of the Convention Center and the installation of all neces-

sary personal property shall have been completed in accordance

with all applicable laws and regulations and in accordance

with the plans and specifications approved by Hyatt so that

the Convention Center Facility will be available for use and

operation by Hyatt. The representatives of Hyatt shall be

accorded access to the records of Owner for the purpose of

verifying the Project Cost.
(b) An amount equal to fifteen percent (15%)

of the Project Cost is herein referred to as the "Annual

Amortization" and an amount equal to one-twelfth (1/12) of

the Annual Amortization is herein referred to as the "Monthly

Project Cost Amortization."
Commencing with the calendar month next succeeding

the completion of the Convention Center Facility and for a

period of 120 calendar months, there shall be deducted in

computing Profit for each calendar month an amount equal to

the Monthly Project Cost Amortization not to exceed, how-

ever, the sum of $6,250.
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1.2 '''FFE''Defined .

"Operating Equipment," as used herein shall

mean all uniforms, tools, utensils, china, glassware, linens,

silverware and the like from time to time during the Term"

(as hereinafter defined) on hand for use in connection with

the operation of the Hotel.
"Furnishings and Equipment," as used herein,

shall mean all other items of tangible personal property

from time to time during the Term on hand for use in connec-

tion with the operation of the Hotel. "FFE," as used herein,

as of any given time during the Term, shall mean the Operat-

ing Equipment and the Furnishings and Equipment then on hand

for use in connection with the operation of the Hotel

(including items to be purchased and installed pursuant to

Section 1.1).
1.3 'ImproVem'ents',Marina" Improveinen"t·s·,Hotel

Development "and Marina Development.

As used herein, "the "Improvements" shall, as

of any given time during the Term, ~ean all improvements

then existing on or above the Site,' including the Existi~g

Hotel Improvements and the improvements made pursuant to the

provisions of Section l.l~ As of any. given time during the

Term, .the '''MarinaIrnprovements'' shall mean all improvements

then existing on, about or within the Marina Site. As used
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herein, the "Hotel Development" shall, as of any,given time

during the Term, mean the Site and the Improvements. As

used herein, the "l~arina Development" shall, as of any given

time during the Term, mean the Marina Site and the Marina

Improvements.

1.4 "Hotel" Defined.

As used herein, the "Hotel" shall, as of any

given time during the Term, mean the Site, the Improvements,

and the FFE then on hand (exclusive of the l-larinaDevelop-

ment, or any part thereof).

1.5 First-class Hotel Standard.

The term "first-class hotel" refers, as of

any given time, to such other hotels located in the vicinity

of the Hotel as are then most nearly comparable in quality

to the Hotel. A "first-class hotel standard" refers to the

standard pursuant to which first-class hotels are operated

and, as respects construction, furnishing and equipm~nt

matters, pursuant to which first-class hotels are construc-

ted, furnished and equipped.

1.6 Qualified Mortgage.

A "Qualified Mortgage" shall be a mortgage or

deed of trust upon Owner's right, title and interest in and

to (i) the City Lease and, (ii) the Hotel Development'or the
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Hotel Development plus the Marina Development, which mortgage

or deed of trust shall hereafter be executed by OWner in

favor of an insurance company or other lending institution

as beneficiary securing a permanent loan made to OWner for

the purpose of refinancing the existing deed of trust upon

such right, title and interest, whether or not such permanent

loan shall also be secured by the FFE. The mortgagee or

beneficiary named in a Qualified Mortgage or any affiliate

thereof is herein referred to as a "Qualified Nortgagee."

An "affiliate" of such mortgagee or beneficiary shall-mean a

corporation included in an "affiliated group," as that term

is defined in Section 15.04(a) of the Internal Revenue Code

as presently in effect, and of which such mortgagee or

beneficiary is the common parent corporation.

Section 2. Term of Agreement.

The term of this Agreement (herein called the

"Term") shall commence on August 10, 1976 (the "Commencement

Date"), and shall end at midnight, December 31,1994.

Section 3. Use and Operation of the Hotel.

3.1 Use and Standard of Operation.

(a) Except to the extent excused, as herein-

after provided, Hyatt agrees that it will, as the agent of

OWner, operate the Hotel during the Term in conformity with

a first-class hotel standard, and shall use the Hotel solely
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for the operation of a hotel business conforming to a first~

class hotel standard, and for other activities which are

customary and usual in connection with such an operation.

Hyatt shall use reasonable efforts to conduct, on behalf of

Owner, such hotel business and such other activities in

such manner as to produce, to the extent reasonable, a

maximum amount of Profit (as that term is defined in

Section 5.2 hereof) for the benefit of both parties hereto.

Except as otherwise specifically limited under this Agree-

ment, Hyatt, as sole and exclusive agent of Owner, shall

(subject to compliance with the provisions of Section 6.2

hereof) have, among other things, the power to enter into

such reasonable contracts in the name and at the expense of

Owner as may be reasonably necessary or advisable in

connection with the operation of the Hotel (subject,

however, to Owner's right to approve contracts with a

corporation or a person or persons controlling, controlled

by, or under common control or affiliated with Hyatt),

the power to determine the terms of admittance," charges for

rooms and commercial space, cher qes for en t.ert.aLnmen t , food

and beverages, labor policies (including wage rates, the

hiring and discharging of employees, and the installation

of employeeretirerrient or other benefit plans), "and all

phases of promotion and publicity relating to the Hotel,
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Hyatt shall assign employees as part time members of the

executive staff of the Hotel, a reasonable allocation shall

be made of the wages, salaries and other compensation,

employment taxes and fringe benefits payable in respect of

such employees between the portions thereof chargeable to

the Hotel and to Hyatt, respectively. The term "fringe

benefits" shall, without limitation, include any pension or

profit sharing plan contributions, workmen's compensation

insurance, group life and accident and health insurance

premiums and similar benefits available to such employees by

virtue of their employment by Hyatt.

Any provision of this Agreement to the

contrary notwithstanding, in the event that a Qualified

Mortgagee or an affiliate thereof shall succeed to Owner's

rights hereunder (i) as a result of the exercise of a power

of sale or a judicial foreclosure under the Qualified l~ort-

gage held by such Qualified Mortgagee or (ii) as the result

of the delivery by Ow~er of a deed in lieu of foreclosure,

then all employees of the Hotel shall thereafter be the

employees of Hyatt and so long as such employees shall be

the employees of Hyatt the following provisions shall apply:

(1) In the event and whenever Hyatt

shall be subject to any tax, irrespective of its designa-

tion (including a fee, charge or other imposition for
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the issuance of a license', ,permit or the privilege to

conduct a business or occupation), 'imposed, levied or

assessed by the United States, the State of California,

the County of San Diego, or the City of San Diego or by

any sUbdivision or agency of the foregoing, which tax

is mea~ured by reimbursements for wages and salaries

and any fringe benefits paid to or in respect of

employees of the Hotel, 'then, and in any such event,

Owner will indemnify and hold Hyatt harmless from and

against any and all liability for such tax or taxes.

(2) At Owner's request, Hyatt will

resist, by appropriate proceedings, any liability for

any tax which is the subject of the foregoing indemni-

fication, in which case all costs and expenses (including,

without limitation, attorneys' fees) incurred by Hyatt

in resisting or defending itself against such liability

shall be borne and paid for by Owner.

(b) Notwithstanding anything in this Section

3.1 or elsewhere in this Agreement contained, ,Hyatt shall be

excused from its"obligation to operate the Hotel in conformity

with a first-class hotel standard, (i) to the extent and

whenever Hyatt shall be prevented from compliance with such

standard ,by events beyond Hyatt's reasonable' .contro l , (ii)

to the extent and whenever' there .shaLl, be'insufficient funds
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in the operating accounts, and (iii) to the extent and when-

ever there is herein provided a limitation upon Hyatt's

ability to expend funds in respect of the Hotel (for

example, the limitations contained in Section 5.4 hereof

respecting monies available for the replacement of, and

additions to, Furnishings and Equipment), provided that the

failure to expend funds by reason of the operation of such

limitation shall reasonably prevent Hyatt from meeting such

standard. It is expressly agreed and understood that each

and every provision contained in this Agreement pursuant to -

which Hyatt is excused from its obligation to operate the

Hotel in conformity with a first-class hotel standard shall

operate without prejudice to any other remedy (including,

without limiting the generality of the foregoing', the right

to terminate this Agreement) which Hyatt shall have under

the terms of this Agreement.

3.2 Leases and Corrce's'sLons ,

(a) Hyatt shall not, without the approval of

Owner, arrange leases or concessions for any hotel operations,

any restaurant or food service operations or for any other

commercial operation in or about the Hotel. Any such lease

or concession so approved shall be entered into in Owner's

name and shall be executed by Owner.

(b) Hyatt shall, during the Term, use
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reasonable efforts to perform, as agent for Owner, all of

the obli,gations of Owner as landlord or concessionaire under

any and all leases and concessions hereafter made or, granted

with respect to the Hotel.

(c) Hyatt shall collect all rents and other

sums falling due during the Term under any present or future

lease or concession, and shall deposit the same in the

operating accounts.

3.3 Bank Accounts.

There shall be deposited in a bank or banks

designated by Owner and in accounts established in Owner's

name ("operating accounts") all monies advanced to the Hotel

as working capital by Owner, as provided in Section 7.1

hereof, and all monies received by Hyatt from the operations

of, the Hotel, and Hyatt shall payout of the operating

accounts; to the extent of the funds from time to time

therein, all costs and expenses incurred in connection with

the operation of the Hotel, all other items entering into

the calculation of Profit hereunder, and all other amounts

required to perform its obligations hereunder. Checks or

other documents of withdrawal drawn upon the operating

accounts shall be signed by representatives of Hyatt or

Hotel employees designated by Hyatt, as agent for Owner,

which persons drawing on such accounts shall be bonded or

otherwise insured.
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3.4 Negotiation oE Par-tn-ersh'ip-or-Joint: Ven"ture.
Nothing in this Agreement contained shall

constitute, or be construed to be or to create, a partner-
ship, joint venture or lease between Owner and Hyatt with
respect to the Hotel, and the rights of Owner to" receive
an amount based on the financial returns from the opera-
tion of the Hotel shall not, except as elsewhere herein
specifically provided, be deemed to give Owner any interest,
control or discretion in the operation of the Hotel which
is vested in Hyatt, as agent for Owner, pursuant to this
Management Agreement.
Section" 4. Managemen"t Fe"e"s""a"ndRenii"t"t"a"n"ce"s""t"o"Own'er ,

4.1 Definitions.
(a) A "fiscal year" hereunder shall mean a

period of twelve (12) consecutive months included in the
Term and ending on December 31st, except that the first
fiscal year hereunder shall commence on the Commencement
Date and end on December 31, 1976.

(b) "Gross Receipts" derived from" the Hotel

during any fiscal year or calendar month shall (subject to
the exclusion hereinafter provided) mean all revenues and
income of any kind properly accrued duri~g such fiscal year
or calendar month and" derived, "directly or" indirectly, from
the Hotel during such fiscal year or calendar" month,- including
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without limitation, all revenues derived 'rrom the sale or

rental of rooms, ,food and beverages during such fiscal year

or calendar month (without taking into account any costs

incurred in respect of such sales or rentals), all rents or

sums payable under leases or concessions affecting the Hotel

by tenants and concessionaires in respect of such fiscal

year or calendar month (but not the gross receipts of such,

tenants or concessionaires) and the net proceeds (after

deduction of the expenses of adjustment and collection) of

use and occupancy or other similar insurance in respect of

the Hotel actually received during such fiscal year or

calendar month. There shall be excluded from "Gross Receipts"

(as such term is used herein) (i) the amount of all sales

and other tax receipts required to be accounted for and paid

by Owner to any government or, governmental agency, and (ii)

the amount of any gratuities paid or incurred by guests,

patrons or customers of the Hotel and paid or payable to the

employees thereof.
(c) The' "Cumulative Period" in respect of

any month included in a fiscal year shall mean the period

commencing on the first day of such fiscal year and ending

on the last day of such calendar month.
The 'Gros'sReceipts for any Cumulative

Period shall mean the 'sum of the'Gros's Receipts (as defined
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in the foregoing paragraph (b) of this Section 4.1) for each

calendar month included in such Cumulative Period. The

Profit for any Cumulative Period shall mean the sum of the

amounts of Profit (as defined in Section 5.2 hereof) for

each calendar month'included in such Cumulative Period, such

sum to be determined after taking into account any deficit

in Profit fQr any such calendar month.
4.2 Hyatt·,s Annual' Manag·enie·n·t·Fee.

For each fiscal year Hyatt shall receive, in

respect of its management services hereunder, an amount (the

"Annual Management Fee") equal to the sum of the Basic Fee

and Incentive Fee, as provided in the ensuing clauses (a)

and (b):
(a) For each fiscal year, Hyatt shall

receive a Basic Fee equal to four percent (4%) of the

Gross Receipts for such fiscal year; and

(b) For any fiscal year for which there is

a Profit Hyatt shall receive, in addition to the Basic

Fee, an Incentive Fee equal to the. amount (if any) by

which twenty percent (20%) of the Profit fo~such

fiscal year exceeds the Basic Fee payable for such

fiscal year.
4.3 Time and Manner ofPayroent.

With respect to any fiscal year and each

calendar' month included therein, .theBasic Fee and the
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Incentive Fee shall each be payable in tentative monthly

installments of the respective amounts hereinafter provided,

which tentative monthly installments on account of such

Basic Fee and Incentive Fee for any such calendar month

shall be paid by Hyatt withdrawing the same at any time

after Hyatc shall furnish to Owner the unaudited financial

statement for such calendar month, pursuant to Section 7.4

hereof.
with respect to each calendar month included

in any fiscal year:
(a) The tentative month installment on

account of the Basic Fee shall equal four percent (4%)

of the Gross Receipts for the Cumulative Period in

respect of such calendar month, less the aggregate

amount of the tentative monthly installments having

theretofore become payable for such fiscal year on

account of such Basic Fee; and
(b) The tentative monthly installment on

account of the Incentive Fee shall equal (i) the excess,

if any, of twenty percent (20%) of the Profit for the

Cumulative Period in respec"tof such calendar month

over four percent (4%) of the Gross Receipts for such

CUnlu1ativePeriod, less (ii) thea9gregate amount of

the .tentativemonthly installments hav i.nq theretofore
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become payable for such fiscal year on account of such

Incentive Fee.
If, for any fiscal year, the aggregate

amount of the tentative monthly installments paid to Hyatt

on account of the Basic Fee and Incentive Fee shall be more

or less than the Annual Management Fee payable for such

fiscal year based upon the final determination of Gross

Receipts and Profit for such fiscal year as reflected in the

Certified Financial Statement for such fiscal year referred

to in Section 7.4 hereof, then, by way of year-end adjustment,

within fifteen (15) days after the delivery of such Certified

Financial Statement to Owner, Hyatt shall pay into the

operating accounts the amount of any such overpayment or

withdraw from the operating accounts the amount of any such

underpayment.

4.4 Remittances ·t·o·owne r .

Contemporaneously with furnishing the monthly

statement for each calendar month pursuant to Section 7.4

hereof, Hyatt shall remit to Owner out of the operating

accounts an amount (the "Owner' s Remittance Amount.") by

which the total funds then in the operating accounts exceed

..the amount then reasonably required to be maintained in the

operating accounts in order to carryon' the 'operation of the

Hotel purs~ant to a first~classstandard and so that Hyatt
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may perform its obligations hereunder. Except as otherwise

provided in Section 7.7, each remittance shall be paid to

Owner, at Owner's address then in effect hereunder for

receipt of notices hereunder by Owner, or at such other

place as Owner may, from time to time, designate in a notice

to Hyatt.
4.5 Supplemental Payment.

In addition to the Owner's Remittance Amount

to be paid by Hyatt under Section 4.4, Hyatt shall pay, in

respect of each calendar month'during the Term, as·a supple-

mental payment to Owner, the amount deductible under Section

5.4 hereof in respect of such calendar month, ~nd payable

under Section 5.4 into the Fund for Replacements of and

Additions to Furnishings and Equipment referred to therein,

such amount to be paid by Hyatt into such Fund for the

account of Owner.

Section 5. Determina tiono'f Profit.

5.1 Books' and Records.

Hyatt shall keep full and adequate books of

account and other records reflecting the results of the

operation of the 'Hotel. Such books and records shall be

kept in all material respects 'in accordance with the then

latest edition of the Uniform System of Accounts for Hotels

(the' "Uniform System"), as adopted by the American Hotel

Association, 'exoept;as otherwise specified in this Agreement.
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5.2 "Profit" Defined.

There is attached hereto as Exhibit B, and

hereby made a part hereof, a copy of page 12 of the Uniform

System, Sixth Revised Edition (the "Current Uniform System"),

showing the items of income and expense which are taken into

account in determining "Gross Operating Profit."

The "Profit" derived from the Hotel for any

period shall mean the Gross Operating Profit of the Hotel

for such period, determined in accordance with the Current

Uniform System, without regard to any supplements or amend-

ments thereto hereafter adopted, but without taking into

account any deduction for management fees payable under

Section 4 hereof, and less deductions for the following

amounts (but only to the extent that such amounts are not

otherwise deducted under the Current Uniform System in

computing Gross Operating Profit):

(a) An amount equal to the aggregate

deductions made for such period under Section 5.3

hereof;

(b) An amount equal to the aggregate deduc-

tions made under Section 5.4 for such period;

(c) The amount deductible for such period

pursuant to Section 7.l(b) hereof;
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(d) The Hotel's prorata share of Allocable

Chain Expense for such period, in accordance with

Section 7.2;
(e) Premiums on insurance maintained in

accordance with Section 8.1 and properly allocable to

such period provided that the amount deductible for

premiums on policies maintained pursuant to Section 8.1

hereof shall be subject to the limitation provided in

paragraph (b) of such Section 8.1;
(f) All real and personal property taxes

referred to in Section 7.6-aria properly allocable to

such period;
(g) All costs and expenses incurred during

such period in respect of items described in Section 6;

(h) Equipment rentals accrued during such

period to the extent deductible under Section 5.5 hereof;

and
(i) All other reasonable costs and expenses

incurred during such period in the operation of the

Hotel and all other amounts deductible in respect of

such period under the terms of this Agreement.

5.3 Deduction for Replacements of Operating

Equipment.
Hyatt shall deduct, in determining the Profit

for any period, all amounts incurred during such period for

replacements of or additions to Operating Equipment.
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5.4 Fund for Replacement ·of and Additions to

Furnishings and Equipment.

(a) During each fiscal year Hyatt shall

deduct for each calendar month included in such fiscal year

an amount determined by multiplyi!1g the "applicable amount"

for such calendar month by the number of key guest rooms in

the Hotel and shall pay such amount deducted into a fund to

be entitled "Fund for Replacement of,and Additions to Furnish-

in'gs and Equipment," whi.ch Fund shall be maintained on

deposit by Hyatt, in trust for Owner, in an interest bearing

account or as otherwise invested subject to approval by

Owner. The monies in such Fund shall be the property of

Owner. All income generated from the amounts in such Fund

shall be excluded from Gross Receipts and in computing

Profit, and shall remain part of such Fund. To the extent

that Hyatt shall be required to pay any income taxes on such

income as a fiduciary, the same shall be payable out of such

Fund after approval by Owner of any required fiduciary

return. The "applicable amount" shall be $30.20 for each

calendar month included in the first fiscal year. At the

end of the first fiscal year and at the end of each fiscal

year thereafter, the "applicable amount" shall be adjusted

so as to bear th~same ratio to $30.20 as th~ Cost of Living

Index last published prior to such adjustment date bears to
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the Cost of Living Index in effect on December 31, 1975.

Each such adjusted "applicable amount" shall be effective

with respect to each calendar month included in the ensuing

fiscal year. Reference herein to "Cost of Living Index"

shall mean the U.S. Labor Department Consumer Price Index -

All Items, U.S. Average (1967=100). In addition to such

payments into such Fund, all proceeds from the sale of

Furnishings and Equipment no longer needed for the operation

of the Hotel shall also be paid into such Fund. Hyatt shall

be entitled to withdraw from such Fund any amounts required

to make all replacements of, and additions to, the Furnishings

and'Equipment reasonably deemed by Hyatt to be necessary or

desirable, and the items of Furnishings and Equipment so

replaced or.added shall be and become, forthwith upon

acquisition and installation, and without further act or

action, the property of Owner. All sucn replacements and

additions shall be purchased by Hyatt at competitive prices.

Any amounts remaining in such Fund at the t~rmination or

expiration of the Term shall be returned by Hyatt to Owner.

(b) Hyatt shall not, without the approval of

Owner, expend any monies as ~gent for Owner for replacements

of, or additions to, the Furnishings and Equipment in excess

of the amount then existing in the Fund, and, notwithstanding

anything else to the contrary in this Agreement contained,

23. 9-29-77



Hyatt's obligations with respect to additions to, or replace-

ments of, Furnishings and Equipment shall be excused to the

extent that the amount in such Fund is inadequate to meet

such obligations.

Anything to the contrary in the foregoing

provisions qf this Section 5.4 contained notwithstanding,

the following provisions shall apply with respect to the

fiscal years ending December 31, 1976 and 1977, respectively:

(1) .Each of the fiscal years ending December 31,

1976 and 1977, respectively, is herein called an "Eligible

Year," the former being herein referred to as the

"First Eligible Year" and the latter as the "Second

Eligible Year." with respect to the First Eligible

Year, the "Applicable Yeai of Restoration" shall be the

fiscal year ending December 31, 1980, and with respect

to the Second Eligible Year the "Applicable Year of

Restoration" shall be the fiscal year ending December

31, 1979.
(2) In the event that, for any Eligible

Year, the a9gregate amount paid by Hyatt into the Fund

for Replacement of and Additions to Furnishings and

Equipment (the "Fund") referred to in the ·foreg'oing

paragraph (a) of this Section" 5 ..4 shall exceed the

a9gregateamount withdrawn by Hyatt from the Fund in
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compliance with such paragraph (a), then, at any time

after the expiration of such Eligible Year, Owner shall

have the right to withdraw from the Fund a sum equal to

the lesser of (i) the amount of such excess or (ii)

two-thirds (2/3) in the case of the First Eligible

Year, and one-third (1/3) in the case of the Second

Eligible Year, of the aggregate amount paid into the

Fund during such Eligible Year. The amount so withdrawn

with respect to any Eligible Year shall be deemed to be

additional Profit for such Eligible Year and shall be

restored to the Fund during the Applicable Year of

Restoration by ·increasing the monthly payments into the

Fund during such Applicable Year of Restoration (over

the amount that would otherwise be payable pursuant to

such paragraph (a» by one-twelfth (1/12) of the amount

so withdra\~.

5.5 Equipment Rentals.

Hyatt shall, as agent for Owner, payout of

the operating accounts, to the extent of the funds from time

to time therein, all amounts falling due during the Term

under leases now existing or hereafter made ("Equipment

Leases") covering items of FFE, including leases with

companies affiliated with Owner. However, for the purpose

of determining Profit hereunder, rentals under Equipment
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independent certified public accounts as shall be selected

by Owner and be approved by Hyatt. The cost of such audit

in respect of such Certified Financial Statement for a

fiscal year shall be charged as an expense of the operation

of the Hotel for the succeeding fiscal year. If the opinion

of such independent certified public accounting firm with

respect to the matters set forth in such Certified Financial

Statement for a fiscal year shall be an unqualified opinion,

then such Certified Financial Stateme~t,?hall be conclusive

upon the parties hereto with respect to such matters and

shall be deemed to be a final determination of the Gross

Receipts and of the Profit for such fiscal year.

(b) Hyatt shall furnish to Owner, at least
-'" .

thirty (30) days prior to the commencement of each fiscal

year other than the first fiscal year referred to in Section

4.l(a) hereof a projection of estimated income and expenses

for such fiscal year broken down by calendar month. Such

projection shall be advisory in nature, and Hyatt shall have

no liability to Owner in the event that the actual operating

results for any fiscal year shall diffe~,from any good faith

projection furnished to Owner for such fiscal year.

, ,7.5

Owner warrants that the 'interest of Hyatt

under this Agreement shall, at all times during the Term,
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Leases shall not be deducted except for rentals relating to

television sets and that portion of the rentals payable

under any Equipment Leases which are properly allocable to a

repair and maintenance obligation on the part of the lessor

thereunder or to personal property taxes.

5.6 Activities and Expen's'e'sShared by Hotel

Development and r1arina DeveTopme'nt.

The parties recognize that certain facilities,

activities or functions will be cornmon to, or shared by, the

Hotel Development and the Marina Development or the respective

,operation thereof, and that an arrangement may be feasible

whereby employees engaged in the operation of the Marina

Development will perform services benefiting the Hotel

Development and employees engaged in the operation of the

Hotel Development will be performing services benefiting the

r1arina Development (such employees of either category being

herein referred to as "shared employees"). It is further

recognized that, in addition to the compensation of shared

employees, other expenses will be incurred in connection

\'liththe operation of the Hotel Development and the Marina

Development, r-espec tLveLy , wh'Lch cannot be 'wholly allocated

to the former or the latter and that a proper allocation of

such expenses, ,including .che .compenaatLonvof ,sharedeniployees

(hereinafter called'lIAllocableExpenses"), will be required.
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The parties agree to cooperate, each with the other, in

making such arra~gements for the sharing of facilities,

activities and functions (including the services of shared

employees) as shall reasonably accommodate the interests of

Hyatt and Owner in connection with the operation of the

Hotel Development and the Marina Development, respectively,

and, as regards the Allocable Expenses for any period, to

make a reasonable allocation thereof between the Hotel

Development and the Marina Development.

Section 6. Rep'airsand Changes';'Le'gal'Rectu'ir'em'ents.

6.1 Repa'irs 'and Mainte'na'n'ce.

Hyatt, .as agent for Owner, shall take good

care of the Hotel (except for such portions thereof as are

leased to tenants who undertake a duty of repair and main-

tenance) and maintain the same in good 'order and condition

as may be' necessary to maintain a first-class hotel standard,

and make all necessary repairs thereto.

6.2 Cornplian'ce with Legal Requ'irements.

Throughout the Ter'm, Hyatt as agent for

Owner, except as elsewhere herein limited or excused, shall

comply with 'all applicable requirements ("Legal Requ i.zemerrts")

under all laws,'.ordinances, .orders, .rules and regulation's of

governmental authorities having jurisdiction over the Hotel.

Hyatt may, as ~gent for Owne r , but only after approval by
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Owner (which may be arbitrarily withheld) contest, by appro-

priate legal proceedings conducted in. good faith, in the

name of Hyatt or Owner, or both, the validity or application

of any Legal Requirements. If Owner shall approve any such

contest, Owner shall execute and deliver any appropriate

documents which may be necessary or proper to permit Hyatt,

as agent for Owner, to prosecute such contest. Owner may,

by notice to Hyatt, direct Hyatt to contest, or Owner may

contest directly, any Legal Requirements which Hyatt may

otherwise desire not to contest.

6.3 .Altera tionsand Addi"tions.

Except in order to comply with Legal Require-

ments and except as hereinafter provided, Hyatt shall make

no alterations, additions or improvements in or to the

Improvements without the approval of Owner (which approval

may be arbitrarily withheld). Notwithstanding the preceding

sentence, Hyatt shall (without obtaining the approval of

Owner) have the right, from time to time during the Term, to

make voluntary alterations, additions or improvements in or

to the Improvements (which shall become part ±hereof for the

purposes .of this Agreement) in order to improve the operation

of the Hotel; provided that the ·aggregateamount which may

be incurred in respect thereof during any fiscal year shall

not exceed two percent (2%) of the amount incurred under

Section· 6.1 hereof during the preceding fiscal year.
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Section 7. General Covenan"t's"'of Hyat"t""a"ndOwn"er.

7.1 'l'iorkinc;tCap'ital.
(a) Except as otherwise in this Agreement

specifically provided, Owner shall, at all times during the

Term, cause sufficient working capital funds to be on hand

in the operating accounts to assure the timely payment of

all current liabilities of the Hotel (including Hyatt's

management fees payable hereunder) and all other items

entering into the calculation of Profit, the uninterrupted

and efficient operation of the Hotel at all times during the'

Term, and the performance by Hyatt of its other obligations

hereunder. On the commencement of the Term, Owner shall

have paid for the cost of all "Working Capital Assets") as

hereinafter defined), other than cash, then reasonably

required to be on hand or to be prepaid. The term "Working

Capital Assets" shall mean all liquor and other licenses

required to meet the applicable Legal Requirements and the

current assets of the Hotel, including, without limitation,

all cash on hand and in banks, accounts receivable (less a

reasonable reserve "for doubtful accounts), food and bever~ge

inventory and oparat.Lnq supplies, ,and prepaid insurance and

other prepaid items.
(,b) As of the end of each "calendar month

during the ,Term Hyatt shall deduct, for'thepurposeof
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computing Profit, an amount in the nature of interest equal

to one-twelfth (l/12th) of the,Effective Rate (as herein-

after defined) as of the end of such calendar month times

the Working Capital (as hereinafter defined) as of the end

of such calendar month. The "Effective Rate" as of the end

of any calendar month shall mean one-half of one percentage

point above the then best rate of the bank in which the main

operating account for the Hotel is maintained for 90-day

loans to responsible and substantial_borrowers. "Working

Capital" as of the end of any calendar month shall mean the

excess of the cost of,the Working Capital Assets (as herein-

above defined) on hand as of the end of such month over the

current liabilities of the Hotel at the end of such month,

such current liabilities to include the Basic Fee and

Incentive Fee (if any) payable to Hyatt pursuant to Sections

4.2 and 4.3 hereof, and the Owner's Remittance Amount

referred to in Section 4.4 hereof.

7.2 Chaih Services.

Hyatt shall provide, or shall cause its

affiliates to provide, in connection with the operation and

for the benefit of the Hotel, those, group benefits, services,

and facilities (hereinafter referred to collectively as

"Chain Services'''')gener'ally made 'available by' Hyatt from

time to time during the Term to hotels (which 'term, as used
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herein, .does not include Hyatt Lo~ges or any hotel not

operated under a name which includes the word "Hyatt")

operated by Hyatt or its affiliates. Chain Services presently

consist of (i) convention, business and sales promotion

services (including the maintenance and staffing of Hyatt's

home office sales force and of regional sales offices in

various parts of the United States and the world), (ii)

advertising, publicity and public relations services, (iii)

food and beverage, ·personnel and other operational depart-

mental supervision and control services, (iv) centralized

reservations services in Omaha, Nebraska, and (v) the making

available of qualified personnel through the Hyatt employee

training program. Neither Hyatt nor any of its affiliates

shall charge or receive any profit in respect of any such

Chain Services. Hyatt shall, however, be entitled to charge

the operation of the Hotel and to be reimbursed for the

Hotel's prorata share of "Allocable Chain Expense." "Chain

Expense" for any period shall include all costs incurred

during such period by Hyatt or by any of its affiliates in

respect of Chain Services, other than the costs of food and

beverage, personnel and other oper at.Lonal departmental

supervision and cont roL serv i.ces , IIAllocable Chain Expense"

for any period shall mean all Chain Experiseincurred during

such·period, reduced by any amounts which Hyatt or any of
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its affiliates shall be entitled to be paid in respect of

Chain Services furnished during such period to hotels which

are situated outside of the united States (whether or not

opened to the public) or which are situated in the United

States but are not opened to the public (for the reason that

they are under construction or are otherwise being prepared

for opening). The Hotel's prorata share of Allocable Chain

Expense for any period shall bear the same ratio to the

Allocable Chain Exp~ns? for such period as the number of key

guest rooms in the Improvements bears to the average number

of key guest rooms in,all hotels in the United States opened

to the public and operated during such period by Hyatt or
\

its affiliates. Each time that Hyatt shall charge the

operation of the Hotel for its prorata share of Allocable

Chain Expense for any period, it shall furnish to Owner a

statement in reasonably sufficient detail to provide Owner

with data supporting such charge. Owner may, in connection

with any such statement for any period, cause an audit to be

made of the books and records of Hyatt and its affiliates

relating to the data furnished in such statement, including,

without limitation, the Chain Expense and Allocable 'Chain

Expense incurred during suchpeiiod and the average number

of key guest rooms during such period in ,hotels opened to

the public and situated in the 'United States and operated by
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Hyatt or its affiliates. Such audit shall be made by a

national independent certified public accounting firm selected

by Owner which is experienced in hotel accounting matters, and

a copy of such audit shall be furnished to Hyatt. If the

audit of any such statement shall disclose that such statement

is inaccura~e, appropriate adjustment shall be made as

between Owner and Hyatt to correct such inaccuracy, and if

such audit shall disclose that the charge made to the Hotel

for the period covered by such statement exceeds, by two

percent (2%) or more, the amount of the charge which should

have been made, then Hyatt shall pay for the reasonable cost

of such audit; otherwise, Owner shall pay for the cost of

such audit.

7.3 Right of Inspection and Review.

Hyatt shall accord to Owner and the duly

authorized officers, accountants, employees, agents and

attorneys of Owner the right to enter upon any part of the

Hotel at all reasonable times during the Term for the purpose

of examining or inspecting the Hotel or examining or making

extracts from the books and records of the Hotel operation,

or for any other purpose which Owner, in its discretion,

shall deem necessary or advisable, but the same shall be

done with as little disturbance to the operation of the

Hotel as possible.
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7.4 Financial RepOrts'.'

(a) Hyatt shall deliver to OWner, within

thirty (30) days after the end of each calendar month, an

unaudited financial statement prepared from the books of

account maintained by Hyatt and containing (i) a statement

of the current assets and current liabilities of the Hotel

as of the end of such calendar month, (ii) a profit and loss

statement showing the results of operation of the Hotel for

such calendar month and for the period from the beginning of

the fiscal year in which such calendar month is included to

the end of such calendar month, and (iii) a statement of the

Gross Receipts for such calendar month. Within ninety (90)

days after the end of each fiscal year, Hyatt shall deliver

to Owner a financial statement for such fiscal year (herein
.

referred to as the "Certified Financial Statement"), contain-

ing (i) a statement of the current assets and current liabili-

ties of the Hotel as of the end of such fiscal year, (ii) a

profit and loss statement showing the results of operation

of the Hotel (including store rentals) for such fiscal year,

(iii) the nross Receipts and Profit for such fiscal year and

(iv) the Annual Management Fee (broken down between the

Basic Fee and the Incentive Fee) for such fiscal year, with

an opinion on such 'Certified Financial Statement after an

audit by Laventhol & 'Horwath 'or'such other' national firm of
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not be subject or subordinate (a) to any leases, mortgages,

deeds of trust, security agreements or other encumbrances

affecting the Hotel (herein collectively called "Encum-

brances") except Encumbrances currently existing and those

Encumbrances hereafter made, granted or entered into which

contain, or. are subject to, a non-disturbance agreement, so-

called, to the effect that this Agreement shall not be

subject to forfeiture or termination except in accordance

with the provisions thereof, notwithstanding a default under

such Encumbrance or any obligation secured thereby, or (b)

to any other matters affecting title to the Hotel, except

for non-delinquent real and personal property taxes and such

other matters as shall not materially and adversely affect

the operation of the Hotel by. Hyatt. Owner further warrants

that, so long as Hyatt shall not be in default hereunder,

Hyatt (subject to Owner's right to terminate this Agreement

in accordance with the provisions of Section 12.2 hereof)

shall be entitled to operate the Hotel for the Term, and

Owner shall, at no expense to Hyatt, undertake and prosecute

against third parties all appropriate actions, judicial or

otherwise, required to assure such right of operation to

Hyatt.

7.6 Property Taxes.

During each fiscal year included in the Term,
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Hyatt, as agent of Owner, shall, to the extent of funds in
the operating accounts, pay, prior to delinquency, all real
and personal property taxes (improvement assessments shall
be deemed to be property taxes hereunder ·and shall be paid,
and shall be deductible in computing Profit, ratably over
the maximum .period allowed by law for payment thereof)
assessed against or properly allocable to the Hotel to the
extent that the same are payable during such fiscal year and
properly allocable to the Term. Such property taxes for any
period which includes the Commencement Date or the date on
which the Term shall expire or otherwise terminate shall be
equitably prorated. Hyatt may, subject to the same restric-
tions as are applicable to the contest of Legal Requirements
under Section 6.2 hereof, contest the amount or validity, in
whole or in part of any such property tax, in which event
Hyatt may postpone or defer payment of such tax to the

extent allowable by law.
It is recognized that for real property tax·

purposes, .the Hotel Development will not be separately
assessed from the Marina Development. Accordingly, the
partie~ agree to ~ake a reasonable ~llocatio~ of the ~eal
property taxes assessed against the ·entire hotel and marina
complex (tihe"Complex"). Initial-ly, and until the parties
agree 't.hat;a di f fer'erit;allocation· is fairer and more
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reasonable, the real property taxes allocable to the Hotel

shall be determined as follows:

(a) There shall be determined the percentage

ratio (rounded off to the nearest 1%) which the aggre-

gate area comprised in the Hotel Site bears to the

aggregate floor area comprised in the Complex (and for

the purpose of th~s determination the water surfaces

included in the Hotel Site and in the complex, respec-

tively, shall be treated as part of the respective area

to be taken into accQuntJ. Such percentage ratio of

the real property taxes and assessments assessed against

all of the land in the Complex shall be deemed to have

been assessed against the~otel.

(b) In the event that the County Assessor's

work sheets are available for inspection by the parties

and show thereon an apportionment between the Improve-

ments and the Marina Improvements, then such apportion-

nent shall be used in determining the taxes and·assess-

ments levied or assessed against the Improvements. If

such work sheets are not available, then the taxes and

assessments levied or assessed against the Improvements

shall be determined by multiplying the total taxes and

assessments levied or assessed against all of the

improvements in the Complex by a fraction, the numerator

of which shall be the direct construction cost of the
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Improvements and the denominator of which shall be the

total direct construction cost of the Complex.

Owner agrees to preserve such proper records

as it has relating to the cost of construction of the Complex,

including a reasonable breakdown of the cost of construction

between the Improvements and the Marina Improvements in

order to facilitate the determination provided in the fore-

going clause (b).

In the event of any dispute between the

parties concerning the allocation of taxes and assessments,

the matter in dispute shall be submitted to arbitration in

accordance with the provisions of Section 14 hereof.

7.7 Compliance with Leases.

Owner represents and warrants to Hyatt as

follows: (a) The City Lease is evidenced by the following

documents (the "Lease Documents"), to wit: (i) Seventh

Amendment to Lease Agreement dated March 14, 1968, between

the City, as Lessor, and Quivera Basin Enterprises, Inc., a

corporation, as Lessee, and San Diego Federal Savings and

Loan Association, a United States corporation, as Assignee,

(ii) Eighth Amendment to Lease Agreement between the same

parties dated September 25, 1969 (the interest of Quivera

Basin Enterprises, Inc., in the City Lease having been

assigned to Owner by Assignment of Corporate Interest

executed August 14, 1969, by the stockholders of Quivera
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Hyatt shall, by reason of the rights. granted to it under

this Agreement, be reasonably in a position to do so,

except for the payment of rent required under the City

Lease, such payment to be made by Hyatt for the account of

Owner out of Owner's Remittance Amounts payable to Owner

under Section 4.4 (but only to the extent thereof). All

expenses incurred by Hyatt in performing its obligations

under this Section 7.7 shall be paid out of the operating

accounts to the extent of funds available therein.

Owner agrees that it will not amend, modify

or cancel the City Lease or enter into a new lease with

respect to the Site and the Improvements without·the prior

written approval of Hyatt.

Section 8. Insurance.

8.1 Insurance to be Maintained by Owner During

Term.

(a) Owner shall maintain, at all times dur-

ing the Term, the following insurance respecting the Hotel

with responsible companies licensed to do business in

California, in amounts approved by Hyatt, which amounts shall

in no event be less than the amounts required under any mort-

gage or security agreement affecting the Hotel:

(1) Public liability insurance, elevator

liability insurance and insurance against theft of or

damage to the property of guests in the Hotel;

41. 7-5-77



(2) Innkeeper's legal liability insurance,

including liability, if any, under any so-called "dram

shop law;"
(3) Workers' Compensation, employer's

liability or similar insurance covering the employees

of the Hotel as may be required by law;

(4) Fidelity insurance covering such

employees, including loss of money and securities,

inside and outside the Hotel, and depositor's forgery,

with policy limits determined by Owner and communi-

cated to Hyatt;
(5) Insurance against loss or damage to

the Hotel from fire, boiler explosion and such other

risks and casualties with respect to which insurance

is customarily carried for hotels of similar character;

and
(6) Such other insurance as either

Hyatt or Owner shall reasonably deem necessary for

protection against claims , liabilities and Losse s'

arising from the operation or ownership of the Hotel

or as may be required under any mortgage or security

agreement affecting t.he'Hot.eL or under' the applicable

Lea se s.
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,All policies required to be maintained under

this Section 8.1 shall name Owner as the principal insured

and shall name Hyatt and (if required by Owner) any mortgagee

or secured party under any mortgage or security agreement

affecting the Hotel as additional insureds 'thereunder.

(b) Whenever Owner is about, or proposes, to

purchase any insurance policy or policies required under

this Section 8.1, Owner shall invite a bid from Hyatt (the

"Hyatt bid") covering such policy-or policies and prepared

by Hyatt's insurance broker or adviser. The Hyatt bid may be

based upon providing all or part of the insurance in question

under a blanket policy insuring, in addition to the Hotel,

other hotels operated by Hyatt or its affiliates, in which

event the insurance premiums to be included in the Hyatt bid

shall be those properly allocable to the Hotel. If Owner

shall purchase such policy or policies of insurance (the

"Owner-procured policies") through its mVD resources in

preference to accepting the Hyatt bid, ,then, :for the purposes

of determining Profit hereunder, the 'premiums in respect of

the Owner-procured policies shall be deemed, 'not to exceed

the amount of the premiums which would have been payable for

such 'policies under' the Hyatt bid in respec't of each fiscal

year included in the term or terms of the Owner-procured

policies.
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8.2 Evidence ,)fInsurahc·e: Cover·a·ge.

Owner shall, from time to time, furnish to

Hyatt duplicate copies of all policies of insurance carried

by Owner pursuant to this Section 8 so as to enable Hyatt to

review the sufficiency of the insurance coverage in the

light of the'requirements of this Section 8.

8.3 Notice of Cancellation· or Change.

All insurance policies required to be carried

by either party hereto shall, to the extent obtainable, have

attached thereto an endorsement that the same shall not be

cancelled or changed without at least ten (10) days' prior

written notice to all named insureds.

Section· 9. Dam·age to'and De·st·ruc·tion··o·fHo t.eL,

g .1 Owner's Duty o"fRe's't.o'r a't'Lon,

If the Hotel, or any portion thereof, shall

be damaged or destroyed at any time or times during the Term

by fire or any other casualty, Owner, at no expense or risk

to Hyatt, shall repair, rebuild or replace the same (such

repairing, rebuilding or replacing being herein called

"restoration") so that after such restoration the Hotel

shall be substantially the same as prior to such damage or

destruction, and all proceeds of insurance shall be made

available to Owner for this purpose; provided that Hyatt

shall have the right to ensure 't.hat;such proceeds of insurance
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shall be 'applied to such restoration'. 'If Owner fails-to

undertake such restoration within sixty (60) days after such

fire or other casualty, or shall fail to complete the same

diligently, Hyatt may, but shall not be obligated to, under-

take or complete such restoration for the account of Owner

and shall be entitled to be repaid therefor (including all

necessary incidental costs and expenses incurred in connection

therewith), as provided in Section 11 hereof. In such case,

the proceeds of insurance shall be made available to Hyatt

for this purpose, provided that Owner shall have the right

to ensure that such proceeds of insurance shall be applied

to such restoration.

9.2
Anything in Section 9.1 to the contrary con-

tained notwithstanding, if, in connection with any casualty,

the cost of restoring the Improvements and the FFE shall

equal or exceed (i) 25% of the replacement cost thereof

immediately prior to such casualty if such casualty shall be

covered by insurance, or (ii) 10% of such replacement cost

if such casualty shall not be 'covered by insurance, .then,

and in e it.he.reven't, Owner shall have an election' exercis-

able by notice' to Hyatt, ..given within' 45 days from the

occurrence of .such casual ty, not to res'tore 'theHot'el and to

terminate "this Agreerrienti.effective "upon the' last day of the

month next succeeding the month in which such notice shall

be given.
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9.3 Approval of Plalls''and Spe'cific'at'ions.

Any restoration estimated to cost ~enty Five

Thousand Dollars ($25,000) or more shall be made by Owner in

accordance with plans and specifications approved by Hyatt

in advance. Hyatt shall also have the right to approve, in

advance, the architect who shall prepare such plans and

specifications. For the purpose of this Section 9.3, the

term "restoration" shall include any restoration required or

elected to be made by Owner under any provision of this

Section 9 or any subsection thereof, and any alteration 'or

modification required to be made under the provisions of

Section 10.2 hereof.

Sectibn 10. Condetnnatibn.

To'tal Taking.

If the whole of the Hotel shall be taken or

condemned in any eminent domain, condemnation, compulsory,

acquisition or like proceeding by any competent authority

for any public or quasi-public use or purpose, or if such a

portion thereof shall be taken or condemned so as to make it

imprudent or unreasonable to use the remaining portion as a

hotel of the type and classirnmediately preceding such

taking or condemnation, then the'Term shall terminate as of

the date of such 'taking or condeIrination, .and 'Hl'attshall not

be entitled to any part of any award for 5uchtaking or

condemnation.

10.1
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10.2 Partial Tald"ng.

If only a part of the Hotel shall be taken or

condemned and the taking or condemnation of such part does

not make it unreasonable or imprudent to operate the remain-

der as a hotel of the type and class immediately preceding

such taking or condemnation, then this Agreement shall not

terminate, but there shall be made available to Owner upon

the terms provided in Section 9.1 respecting insurance

._.proceeds so much of any award made to Owner (the term

"award" referring to the amount remaining after deduction of

any expenses of collecting the, gross amount o~ the award) as

shall be reasonably necessary for making alterations to

or modifications of the Hotel, or any part thereof, so as to

make it a satisfactory architectural unit and a.hotel of

the type and class immediately preceding such taking or

condemnation. The balance of the award, after the deduction

of the sum necessary for such alterations or modifications

(herein called the "net award") shall be the sole property of,

and shall be distributed to, Owner.

Section 11. Right to Perform Covenants and Reimbursement.

It either party shall fail., wi thin the time

and after due notice, as specified in Section 12 he'reof,

to make any payment or to perform any act to be made :or

performed by such party pursuant to this Agreement, then,
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unless a bona fide dispute shall exist between Owner and

Hyatt as to whether such payment or performance is required,

the other party may, without further notice to or demand

upon such defaulting party from any obligations under this

Agreement, make such payment or perform such act. All sums

so paid by such other party and all necessary incidental

costs and expenses incurred by such other party in connection

with the performance of any such act, together with interest

thereon at the rate of ten percent (10%) per annum (but not

to exceed the maximum interest allowed--by law) from the

date of making such expenditure by such other party shall be

payable to such other party upon demand. Any amounts

payable hereunder to Hyatt may, at the option of Hyatt, be

withdrawn out of the operating accounts, provided that no

bona fide dispute then exists as to such amount payable to

Hyatt.

Section 12. Defaults; Termin"ation"Ri.qhtr a,

Defaults.

The following shall constitute events of

default hereunder:

12.1

(a) The failure of Hyatt to pay to Owner

any sum which may become due -to Owner" hereunder, to-

qe t.her' wi thinterest the"r"eon",if any, provided in

Section 11 .he'r'eof, within fifteen" (15) days "after

48. 7'-5-77



receipt by Hyatt of a notice 'from Owner', specifyi~g

such failure;'

(b) The filing by either party hereto of

a voluntary petition in bankruptcy or insolvency or

a petition for reorganization under any bankruptcy .

law or a petition for the appointment of a receiver

for all or any substantial portion of the property

of such party;

(c) The consent by either party hereto to

an .involuntary petition in bankruptcy or the failure

to vacate, within sixty (60) days from the date of

entry thereof, any order approving' such involuntary

petition;
(d) The entry of an order, judgment or

decree by any court of competent jurisdiction, on the

application of a creditor, adjudicating either party as

a bankrupt or insolvent or approving a petition seeking

..',.....:<r~9.+~gem.;i,~?:t~.'?!.\.,9.,r..~e,:po.i,~t+~~Cl.r._~ceiver, .trusteeor
liquidator of all or a substantial part. of such party's

assets, and such order, judgment or decree sha'Ll conti-

nueunstayed and in .effectfor any period of one hundred

twenty (120) consecutive "days;

(e)"The' 'making by'.either party of an assign-

ment .forthebenefit of creditors;
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(f) The failure by either party (the "default-

ing party") to perform, keep or fulfill any of the cove-.

nants, undertakings, obligations or conditions set forth

.in this Agreement, other than those referred to in the

foregoing paragraphs (a) through (e), inclusive, of .this

Section, and such failure shall continue for a period of .

thirty (30) days after receipt by the defaulting party

of notice thereof from the other party (the "non-defaulting

party") specifyi~g such failure, or, in the case of a

failure which cannot, with due diligence and in good

faith, be cured within thirty (30) day s, and the

defaulting party fails to proceed promptly and with due

diligence and in good faith to cure the same, and there-

after. to prosecute the curing of such failure with due

diligence and in good faith (it being intended that, in

connection with a failure not susceptible of being

cured with due diligence and in good faith within

thirty (30) days, the time of the defaulting party

within which to ~ure th~same sh~ll be ~xtended for such

period as may be necessary for· the curing thereof with

due diligence and in good faith) ..

In any of such ~~erits of default, the ~on-

defaulting party may give to th~ defaulting party notice of

intention to terminate the Term after the ·expiration of a
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period of fifteen (15) days from the date of such notice,

J and, upon the expiration of such period, the Term shall

expire. Anything to the contrary herein contained notwith-

standing, neither party shall be deemed to be in default

under this Agreement,. and no such notice of intention to

terminate, if given by either party, shall be effective if a

bona fide dispute shall have arisen with respect to any of

the foregoing events of default or with respect to the alleged

event of default on which such notice is based and such

dispute has been submitted to arbitration. A dispute shall

be deemed to have been submitted to arbitration if either

party hereto shall have served upon the other the written

notice referred to in the first sentence of Section 14

hereof. The rights granted hereunder shall not be in substi-

tution for, but shall be in addition to, any and all other

rights and remedies for breach of contract available to the

non-defaulting party under the applicable law.

12.2 Termination by Owner in Case of Sale.

(a) For the purpose of this Section 12.2,

the "Hotel" shall'mean all of Owner's right, title and

interest in and to the Hotel. An "independent party" shall

mean a third party having no interest in Owner or its general

partner or any affiliate corporation thereof, and in which

Owner or its general partner or any affiliate corporation

thereof has likewise no interest.
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(b) In the event that Owner shall at any

time during the term desire to sell the Hotel and receive

from an independent party a bona fide offer (the "Purchase

Offer") to purchase the Hotel, Owner shall furnish Hyatt a

copy of such Purchase Offer with reasonable evidence that

the party making the Purchase Offer is an independent party.

Upon receipt of the Purchase Offer and for a period of

thirty (30) days thereafter Hyatt shall have a right of

firs~.refusal to purchase the Hotel for the price and upon

all of the terms and conditions set forth in the Purchase

Offer, such right of first refusal to be exercisable by

Hyatt giving to Owner within such 3D-day period notice of

Hyatt's intention to purchase the Hotel pursuant to the

terms of this Section 12.2. If Hyatt shall exercise its

right of first refusal in the prescribed manner, then there

shall be a firm contract between ~vner and Hyatt for the

sale and purchase of the Hotel at the price and upon the

terms and conditions set forth in the Purchase Offer. If

Hyatt shall fail to exercise its right of first refusal

within the aforementioned 3D-day peiiod and ifj ~hereafter,

Owner shall sell the Hotel tosuchindependerit party for the

price and upon the terms and conditions ~ontained in the

Purchase 'Offer (but not otherwd'se), then Owner' shall have

the'right, by a notice to Hyatt, to terminate 'this Agreement. :;'
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effective on the date (the "Closing Date") when the sale of

the Hotel to such independent party shall be consummated,

provided that OWner shall have paid to Hyatt on or before

the Closing Date an amount equal to 2.5 times the Annual

Management Fee (including the Basic Fee and Incentive Fee

provided in Sections 4.2 and 4.3) which shall have been

payable to Hyatt for the fiscal year next preceding the

fiscal year in which such sale is consummated.

12.3 Termination by Hyatt. for Excusable Inability

to Maintain a First-class Hotel Standard.

As used herein, the term "financial require-

ments" shall mean requirements which can be met by the

expenditure of money for, or the investment of funds in, the

Hotel.
If, at any time during the Term, Hyatt shall,

under any provisions of this Agreement, be excused from its

obligation to operate the Hotel in conformity with a first-

class hotel standard, as such standard is defined in Section

1.5 hereof, then, notwithstanding that Owner is not then in

.default hereunder, Hyatt may give to Owner a notice (the

"action notice") stating such fact and setting forth the

financial requirements which, in Hyatt's reasonable opinion,

must be met by Owner to enable Hyatt to meet a first-class
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hotel standard and the time schedule according to which such

requirements must be met. If, within ninety (90) days from

the receipt of any action notice (the date of such receipt

being herein referred to as the "Receipt Date"), the parties

hereto shall execute and deliver a written agreement (the

"action agreement") to the effect that Owner will meet the

financial requirements deemed necessary by Hyatt in accord-

ance with an appropriate time schedule (as such 'financial

requirements and time s~hedule are set forth in the action

notice or in such action agreement), then Hyatt's action

notice shall be of no further force and effect, but the

Owner's obligations contained in the action agreement shall

be deemed incorporated in this Agreement with the same force

and effect as if originally set forth therein. All monies

expended pursuant thereto shall be deducted in determining

Profit hereunder in the fiscal year incurred, and a breach

of any such obligations by Owner shall constitute an event

of default under th~ provisions of Section 12~1 hereof. If,

following th~receipt by Owner of an action notice, ,the

parties shall fail to execute and deliver an action ~gre~ment

within the aforementioned period' of' ninet'y(90) days from

the Receipt Date, ,then, at any time prior .t.o the 'expiration

of one hundred and twenty (120), days from th~ Receipt Date,

Hyatt shall have 'the''right',by notice 'to Owner ,to terminate
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this Agreement, effective upon the expiration of one (1)

year from the Receipt Date.

Section· :13.. Trade Name.

During the Term the Hotel shall at all times

be known and designated as "Islandia Hyatt House" or under

such other name (which shall include the word "Hyatt") as

Hyatt shall ·designate in a notice to Owner and Owner shall

thereafter approve. Hyatt represents and warrants to Owner

that Hyatt has the legal right to use the name "Hyatt"

(herein called the "protected name"), either alone or in

conjunction with another word or words. Owner acknowledges

that the protected name, when used either alone or in conjunc-

tion with any other word or words, is the exclusive property

of Hyatt. Accordingly, Owner agrees that no right or remedy

of Owner for any default of Hyatt hereunder, nor any provision

of this Agreement, shall confer upon Owner, or any transferee,

assignee or successor of Owner, .or any person, firm or

corporation claiming by or through Owner, the right to use

the protected name ,·either alone or in conjunction with any

other word or words, in connec"tion with ·theuse or operation

of the Hotel or otherwise. In the event ,of any breach of

this covenant by owner', Hyatt shall be 'errtLt.Led to damages,

to relief by injunction and .to all other available legal

right·s or remedi.ea, and this pr ov'LsLon aha'L'Lbe ·de·emedto

survive the expiration or sooner termination of the Term.
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Section 14. Arbi tratibn.'

Except as otherwise herein provided, if any

controversy should arise between the parties in the perform-

ance, interpretation or application of this Agreement,

either party may serve upon the other a written notice

stating that such party desires to have such controversy

reviewed by a board of three (3) arbitrators and naming the

person whom such party has designated to act as an arbitrator.

Within fifteen (15) days after receipt of such notice, the

other party shall designate a person to act as arbitrator

and shall notify the party requesting arbitration of such

designation and the name of the person so designated. The

two (2) arbitrators designated as aforesaid shall promptly

select a third arbitrator and if they are not able to agree

on such third arbitrator, then either arbitrator, on five

(5) days' notice in writing to the other, or both arbitrators

shall apply to the American Arbitration Association for the

designation and appointment of such third arbitrator. If

the party upon whom such written request for arbitration is

served shall fail to designate its arbitrator within fifteen

(15) days after receipt of such notice, then the 'arbitrator

designated by the party requesting arbitration shall act as

the sole arbitrator and shall be deemed to be the single,

mutually approved arbitrator to resol,'vesuchcontroversy.
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The decision and award of a majority of the arbitrators or
}

of such sole arbitrator, shall be binding upon both Owner

and Hyatt and shall be enforceable in any court of competent

jurisdiction. Such decision and award may allocate the

costs of such arbitration to one of the parties or dis-

proportionately between the parties. The provisions of this

Section 14 shall be subject to the requirements of the

applicable law.

Section 15; SU'ccessorsand Ass·i·gns.

15.1 AS'si"gnmentby Hya·tt.

Hyatt shall have the right to assign its

rights and obligations under this Agreement, without the

consent of Owner, to any affiliate or to any assignee

who also acquires all, or substantially all, of the assets

of Hyatt and assumes its obligations, including those here-

under. In such latter event, Hyatt's liability hereunder

shall terminate upon such assignment, but in the event of

such an assignment to an affiliate Hyatt shall continue to

be liable under' this Agreement to the same 'extent as t.houqh

such assignment had not been made" Except. as he r'eLnabove

provided, Hyatt shall not assign its r~ghts'and obligations

under this Agreement without the· 'approva L.of Owner. In the

eventtha't Hyatt .shall so assign its rights and obligations

under this Agreement to any affiliate .(.the "assignee
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affiliate"), as hereinbefore provided, then the sale by

Hyatt or by an affiliate of a controlling interest in such

assignee affiliate shall constitute an assignment requiring

Owner's approval, as provided in the immediately preceding

sentence, except for a sale which is part of a sale of all

or substantially all of the assets of Hyatt to an assignee

who assumes its obligations, including those hereunder (in

which case any contingent liability of Hyatt hereunder shall

terminate upon such sale). "Controlling interest"-in an

affiliate refers to shares of capital stock representing

more than fifty percent (50%) of the voting power of such

affiliate.
It is understood and agreed that any approval

.given by Owner to any assignment shall not be deemed a

waiver of the covenant herein contained against assignment

in any subsequent case. Any assignee who succeeds to the

interest of Hyatt hereunder (or to the interest of an

assignee of Hyatt hereunder) shall be deemed to be Hyatt

hereunder: for all purposes. The term "affiliate,'" as used

herein, shall mean a cor~oratio~ included .in an "affiliated

group,'" as that term is defined in section· l504(a) of the

Internal Revenue Code as presently in effect, and of which

Hyatt is thecominon parent cor~oration.
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15.2 Assignment: by' Owner.'

Owner shall have the right to sell, hypothecate

and convey the Hotel or to assign its interest in this

Agreement, or both, without the consent of Hyatt; provided,

however, that any such assignee shall expressly assume in

writing the pbligations of ~~ner hereunder. Notwithstanding

such assumption by such ass~gnee, Owner shall remain fully

liable hereunder.

15.3 Binding on' SuCcessors.

The terms, provisions, covenants, undertak-

ings, agreements, obligations and conditions of this Agreement

shall be binding upon and shall inure to the benefit of the

successors in interest and the assigns of the parties hereto

with the same effect as if mentioned in each instance where

the party hereto is named or referred to, except that no

assignment by Hyatt and no transfer or mortgage by or through

Owner, as the case may be, in violation of the provisions of

this Agreement, shall vest any rights in the' transferee or

mortgagee.

Section' :16,.' Notices.

All notices' to be given hereunder shall be

given in writing and shall be deemed given' when delivered by
" '

messenger or' by the u.S. inails(and, if mailed, shall be

deemed received two business days after the postmarked date
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thereof), with postage prepaid, registered Or certified,

and, if intended for OWner, delivered or addressed c/o

Joseph J. Amoroso, 1~633 ventura Boulevard, suite 1325,

Encino, California 91316, with a copy to Jerald Greenstein,

CPA, Accountancy Corporation, 16400 ventura Boulevard, Suite

and if intended for Hyatt, delivered or addressed to 1338

Bayshore Highway, Burlingame, California 94010, Attention:

Marvin T. Tepperman, Esq., with a copy to Jay A. Pritzker,

President, at the same address. Either party hereto may

change the address for notices. h~~eunder by. such party

giving notice of such change to the other party hereto in

the manner hereinabove provided. If Hyatt ·is given the name

and address of any mortgagees, it will give copies of all

notices given to Owner to such mortgagees., in the manner set

forth in this Section 16.

Section 17. Approvals.
Whenever any party hereto is requested here-

under to give its approval to a matter, such approval shall

not be unreasonably withheld. If a party shall desire the

approval of the other party hereto to any matter, such party

may give notice to such other party that it requests such

approval, specifying in such notice the matter as to which

such approval is request~d and reasonable detail. respecting

such matter. If such other party shall not respond negatively
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in writing to such notice w{thin twenty (20) days after

receipt thereof, such other party shall be deemed to have

approved the matter referred to in such notice.

Section 18. Further Instruments.

Upon notice from either party to the other,

Hyatt and Owner shall execute (in recordable form) and

deliver to the party requesting the same an appropriate

instrument which, when recorded, will, to the extent allowed

by applicable law, impart constructive notice to third

parties of the rights of Hyatt under this Agreement. Each

party hereto shall further execute and deliver all such

other appropriate supplemental agreements and other instruments

and take such other action as may be necessary to make this

Agreement fully and legally effective, binding and enforceable

as between the parties hereto and as against third parties,

or as the other party may reasonably request.

Section 19. Applicable Law.

This Agreement shall be governed in all

respects by the laws of the State of California.

Section 20. Partial Invalidity.

In the event that anyone or more of the

phrases, sentences, clauses, paragraphs or sections contained

in this Agreement shall be declared invalid by arbitration

or by the final and unappealed order, decree or judgment of
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any court, .this ~greement shall be construed as if such

phrases, sentences·, clauses, paragraphs or sections had not

been inserted herein.·

IN WITNESS WHEREOF, Owner and Hyatt have executed

this Agreement as of the day and year first above set forth.

ISLANDIA ASSOCIATES, LTD.,
a California limited partnership

By: AMGREEN, INC.,
a California corporation

General Partner
OWNER

HYATT CORPORATION,
corporation

HYATT
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PARCEL1

Tho:t p<:::'ce1,of. Ic ud and adjoining miter area in the City of San Diego, State of
Califorrd.~, be ins ~ portion of the tiud ..nds end sub!:::;rg~·l. or filled lauds of
rb~SC nay, al cc kno;....n as 1'1isS10llBt:Y» arid inc1"c1~.r.;;t'r<)' por t i.cn of the Pueblo
Lands of Sen:> iq;o, accord ins to :·Iap ther eof 1»)' j<:!:!csPa scoe , <: copy of tchLch is
on fnl'! in the r.f~:;'cc c~ the County r.e::or.!cr cf San Diego COUGtyand known as
&1isc·cllar.cous lot.:1? l~o. 36, described as fo11o"1s:

B2~ir.r !::g Cit ';1.: S')"~""?~::.. -.: ;::::IT" "f' ~o t 24 of Block 10 'in the Res liba ivis ion of
~locks 't ; 0, 1.0 .~~rj a ecr tLon cf Block 9 an! ~ t "A" in Inspiretion Heights,
acccrdi.!lg to l~::'r t.hc rcof to. ~i"'JO, filc:i i~ the OHice of the County Recorder of
San DiC:£0CC'::"!:)'; thence .a l oug the Southerly line of said Lot, South 89<'55' 56"
"lest (Rccord ; ~:orth 8,°59'00" l·lest) 25.!lQ to a point of tangent curve in the
bcundcr y of said !~·t; thence Scuth OOOO!,'O!." Eas t , 2.00 feet to r line ,;hi.ch is
par aLlcl ~';.th a..:i ~.OO'feet S-:'l";he:-ly <:::, :-i.:;ltt ar:;lcs from the Sout hcr Ly line offi:lid
B.lo:::k10; thence ~ll(lng said parallel Hae Nort~ 89.°55'56" East, '249.70 feet; thence
liortl-, 05°30'02" HCl:t, 104.06 =eet 'to the l!nitcd s cat es Co~~t and Geodetic Survey,
Tri:E\3'.1l<l~ion St~::ioI\ "Old 'r01.:It"---the Ls:nbert Grid Coordinatc!; Cal iforr.j,) Zone 6 for
said St <:tio:l ·'010 'l'o;.ln" C'\1:e X equ<:ls 1, 712 /.~5. G~ and Y equals 213,820. 33---5aio
Stc.tion ~'Old To:m" being the point cf origin fu"!". the San Diego City Engi.ncer· s Hiss i.o~
Bay'rark Coordi'1a::e Systc:::; th~nce North 5,l60.5~ feet and l)p.st' 16,030.·79 -feet to
l-ii::sio:l Bay Far1~Coordin'!tc·s l;orth 5,150.53 feet ::r.:1 Hest 16,030.79 feet, being a1sQ
t:tc 'I?U:. rC::::~:TOJ:' E~:CEH::r.~{G;thence South 15°55 '11" l~est, 675.05 feet t:o J:o!ission B~y
F;>,:r:k t::0<:,~dii1::te:::tlot:th [,,511 •.37 feet a..';o. Hest l.G,215.95 feet; thence l~orth 89"2e'35"
Wcst to His~i"n Bay Park Coordinates l,crth 4,517.60 fee:: and Hes~ 16,898.4(: fect;·
then:::e North 08°09'33" Ees t, 1!~3.45 fect to Hi!:sion ?<:y..Parl~ Coordin.ltes N::.rth
:',659.6Q fee:: and l-icst 16,918.£4 fee::; thcnce ~\orth 57°31'13" l~e!;t; 109.37 feet;
·t!.f:~~e North (j:'F09'38" \'~est, 338.55 feet to the beginning or a tangent 364.56 foot
rariius cu::...·e> CO:1c<:veEas terl)'; thence ~;o:r tterly a ICIng said curve 226.18 f!?ct th~Oll::.h
2. ce;J.tral an~le of 3s009'38"; the •.ce tangent i:o s~j.d cun'e North 30°00'00" East,
139.21 £e~t tD the ~eginning of a tangent 171.25 fClot radius curve, concave SOlltherly;
th:;ncc 1::asted)" o::.lcng!;aid curve 249.34 feet through a central angle of 83°21! '14";
th:lnca t~ngent to s.:id CU:i:veSo~·th 66"35'46" East, 763.14 fe'~t to the TRUi:":POl~~ 0:::
~EGn~:I~~G•

The <:bo\.'ecle3cribed Parcel 1 contain:; a?pro~:i~atel)" 3l16,152 square fe~t of. lap.c1.1re"l
a~~ ap?~oxjo-ately 408,GG5 square feet of 1.:ater area.

PARC!:::L2.

All that portion of PueblO Lot 214, in the City of San Diego, County of San Diego,
Stn!:c of C<?lifo:-nia, accordin~ to Hap thcreof malic:fly James Pascoe, a copy of \~hich
is on file in the Office of the Recorder of San i'lego County and is kn::mn ~s
Hiscellane0us }iap No. 36, described as fono'ws:

Bezinning at the ~ortheasterly co::ner of abov~said rarcel I, said corner being
}lission Bay Park Coordinates North 5,160.53 feet n~d West l6,U~0.79 feet; thcnc~ along
the !lortherly boundary of sai<1 Parcel 1 North. 66°J5 '[,6" l~est, 746.30 feet; thence r-:ortn
23°24'14" East, 60.00 fcct; thence Sout:, 6(,"35'4&i, East, 321.40 feet to the Tr..UEFOI:~
OF t::CI:,,-a!\G; th~nce North 23°24' 14tl Last, ~4. 55 fee.t to a point in a non-tar!gc'l::

...... P.\CB 1 [,;' 2 .
r:--"~.\'1rl~~n: l!lL--::J·;:-t·\ 1
I '. '.',':" i :! I I :i;-
t:J .' " ' .. , 'f' -;' . ' . :; f; r- .
i..::J ~ U lj LJ lJ L..JU' U 11In . .
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. /l.oo~.cio !oot r;;cius cur ..e eoac ave ~:orthe:;.!:~r.r"'y. a radi:;l .Line t'o said point hli!ars

/

SOl:th3:J"O!:'l.l" l!est; th~..ce t,or~h\;csterly ..10='3 said curve throu~il an ::mglc of
09051'14". an arc <H!il"\lC'~ of 345.00 f.c~t; ~!,CrLCC t ..nr,eut t.o said curve l~(>rtb 50

0
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DEPARTMENTAL PROFIT (Loss)
Rooms
Food
Beverages
Telephone
Barber Shop
Beauty Parlor
Checkrooms and Washrooms
Cigar and Newsstand
FOQ~tain and Gift Shop
Garage--Parking Lot
Guest Laundry
Swimming Pool--Cabanas--Baths
Valet

..Profit from Operated Departments
OTHER INCOME II

GROSS OPERATING INCOME
DEDUCTIONS FROM INCO~ffi

STATEMENT OF INCO~1E
(Short Form)

Administrative and General Expense
Advertising and Sales Promotion
Heat, Light and Power
Repairs and Maintenance

Total Deductions from Income
HOUSE PROFIT
STORE RENTALS
GROSS OPERATING PROFIT
RENT, MUNICIPAL TAXES AND INSURANCE
PROFIT BEFORE INTEREST AND DEPRECIATION
It\TEREST
PROFIT BEFORE DEPRECIATION
DEPRECIATION AND EXPENSE AMORTIZATION
NET OPERATING PROFIT (LOSS)
OTHER ADDITIONS AND DEDUCTIONS
NET INCOME (Loss)--TO RETAINED EARNINGS

EXHIBIT B
Page 1

Current
Period

Schedule B- 1 s
II B- 2
II B- 2
II B- 3
II B- 4
II B- 5
II B- 6.. B- 7.. B- 8
II B- 9
II B-lO
II B-ll
II B-l2

s
B-13

$----

II B-l4 $
B-lS
B-l6
B-17

II

II

II

$----
s

II. B-18
II

s
s
s

B-l9
II B-l9
II B-l9

s
II B-20

s
========

(134)
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PARCEL 1

That parcel of land and adjoining wate~ ~re~ in the City of San Diego, State or
Califor~ia, being a portion of th8 ti~el~nds and submerg~~ O~ fi11~d l~n~s o~
:False ray, a l so Knee·...,;,zs Hi$~:;.·Jll Bay, and i:.:,,"l'.-d1.r:g any portion of the: PI:ebl:",
.1.3'1115 c·f San D Iego , acco rd Ing ::~ !-lap t!;ere~f !Jy .James Pascoe, a ccpy oi" ""hic:l i.s
on file in the Office of the CCU:1ty Recorder of San r:~"go County and kncvn ::.s
~1iscf'llan<:!ou£ Hap No. 36, described as follows:

Beginning at the Sourheas t CG):.-.er <:,f V:>~ 21: lJ~ bl,..·....•· '0 i.- :.:~~l)t>"c~divisJ?1l of
I>1ocks 7, E., 10 and <0 ~Qrtj.on c.f Elct:K Sana I.ot "A" in !n"?iratic'l Hei.ghrs,
according tv Hap thereof No. 1100, filed in the Office o~ t:-.~Count y Reco rd er c f
San Diego County; thence 810113 the Sout ne r Iy line of sa.id Lot, South 89°55' 5,j"
West (Reco rd : No:::th 89°59'00" West) 25.00 to a point of tangent curve in the
boundary of said Lot; thence South 00°04'04" F.3St, 2.00 fcEo!: to a line ",hich is
parallel wi::h and 2.00. feet Southerly a t right angles from ';h~ Sout hc , l.y 1(ne cf said
'B1ock 10; thence along ~Aic pc~alle1 line No:::th 89°55'56" East, 249.10 feet; th~nce
North 05°30'02" \.]est, 10lf.06 feet to the United States Coas t; and Geodetic Survey,
Triangulation Station "Di.d Tot;n"---t:he Lambcr t Grid Coordinates California Zone 6 for
said Station "Old Town" are X equals 1,712,·:.15.69 and Y equa l s 213,82:).23---52.i,i
S tat ion "Old TOIJ!\" being the point of origin for the San Diego Cit) Er'6ine"r' s l1i,,~ ion
Bay Park Coordinate System; thence North 5,160.53 feet and \-lest 16,030.79 feet co
Mission Bay Park Coo~dina:es ~orth 5,160.53 feet and West 16,030.79 feet, b€i~~ c1~o
the TRiJE POINT OF BEGINNING; thence South 15°55"11" West, 675.05 feet to :'Iist;i',;:;, i3.~y
Park Coordinates North 4,511.37 feet and West 16,215.95 f'ee t ; t:hencc North C;~2e'3G"
liest to Mission Bay Park Coordinates North 4,517~60 feet and'West 16,898.41:1 fe;.t;
thence North 08°09: 38" iie:; t , 143.45 feet to Miss ion Bay Park Coord Lriat es ti0rtll
4,659.60 feet and West 16,918.84 feet; thence North 57°31' 13" ~ast, 109.37 fe~t;
thence North 08°09'38" West, 333.66 feet tc the beginning of a tangent 364.56 fact
radius curve, concave Eas terly; thence Northerly along said curve 226.18 feet t or ovgh
a central angle of 38"09'38"; ti;encc. tangent to sat.d curve North 30°00: 00" :n~ c ,
139.21 ti:et to the beginning of e tangent 171. 29 fo·;)t cadiu5 curve, concave Southerl::;
thence ~as ter1y along said cur·.;e 249.34 feet through 2. central angl!! of 8~"2l~' 1',";
thence tangent to "aid c'urve South 66"35'46" East, 763.14 feet to the TRUEP0nf~ 01'-
BECINNING.

The &bovp. des~:ibed Par~el 1 cor-tains appr0ximately 346,152 square feet or land ~.c~
~~d ar~roxim~te1y 403,8C5 ~quar= [eet of watCL cre~.

PARCEL2

All that portion of Puel:;1.0 Lot 214, in the Ci ty of San Dlebo, County of Sax: DieG:",
Stat.c of California, accordir:g to ~p.p thereof made by James Pascoe, a C('py or \<!~~.C;I

is on file in th!! Offi~e of the Uecorder of San Diego County and is known P.f

Mi5cell,mcous Nap No. 36, eescribed as £o11c\.s:

Beginning at the Northeasterly corner of abovesaid Parcell, said corner being
H::'~oio~ Bay Park Coordinates North 5,160.53 feet and ~·lest 16,030. 7S fee~; thence along
thp. Northerly bou:ldary of said Parcel. 1 North 66°35'46" West. 746.3i.) feet; thel',r:e North
2:P24'14" East, 50.00 feet; thence South 66°35'46" East, ·321.40 feet to t!le:::'RUE I'OI;';f
OF EEGINNING; the::lc(' ::orth 2:1"24'14" East, 84.65 feet to a point in a non-t<,.ngent
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2,006.00 foot 6adius curve concave Northeasterly, a radial line to said point
bears South 30 06'41" West; thence Northwesterly along said curve through an
angle of 09051'14", an arc distance of 345.00 feet; thenBe tan~ent to said
curve North 50002'05" West, 157.33 feet; thence South 39 57'55" West, 60.13
feet to the beginning of a tangent 110.00 foot 6adius curve, concave Easterly;
thence aJong said curve through an angle of 106 33~41", an arc distance of
204.58 feet; thence tangent to said curve South 66 35'46" East, 400.00 feet

.to the TRUE POINT OF BEGINNING.
The above described Parcel 2 contains approximately 65,775.00 square feet.
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