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MEMORANDUM OF AGREEMENT

This Memorandum of Agreement is made with reference to that certain
Construction, Maintenance and Joint Parking Agreement dated December 16, 2003
between the City of San Diego (the “City”) and the Metropolitan Transit Development
Board (“MTDB”) (the “Agreement”). Pursuant to Section 2 of the Agreement, the
commencement date of the term of the Agreement is the close of escrow under the
Amended and Restated Disposition and Development Agreement dated January 14, 2003
between MTDB and CityLink Investment Corporation, or such earlier date as may be
agreed upon in writing by the parties. The close of escrow under such Amended and
Restated Disposition and Development Agreement has not yet occurred.

The City and MTDB hereby agree that the commencement date of the term of the
Agreement shall be March 10, 2004. All other terms and conditions of the Agreement
shall remain the same.

The City and MTDB also agree that this agreement will allow CityLink
Investment Corporation to access the Site prior to the close of escrow under the Amended
and Restated Disposition and Development Agreement, and as a condition of such early
access, CityLink Investment Corporation will be required to execute the Early
Construction Agreement with MTDB.

March 25, 2004

METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a California Approved as to form:
public Agency

By: %

\Paul €. Jablonski

CEO
THE CITY OF SAN DIEGO Approved as to form and Legality on
THI@Y OF % A 2004
By@ﬁlﬂ;@ (O,[u,}ég«() By: £ / / /
William Griffith, Director of Real Doug}ﬁs K’ Humphreys/
Estate Assets Department Deputy City Attorney

P:237115.1:02610.002
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CONSTRUCTION, MAINTENANCE
AND JOINT PARKING AGREEMENT

This agreement for the construction, maintenance and joint parking [ Agreement)
is entered into asof 2/ /¢ , 2003 by and between the CITY OF SAN
DIEGO [City], and the METROPOLITAN TRANSIT DEVELOPMENT BOARD, a
California public City [MTDB], a public body corporate and politic of the State of
California.

RECITALS

A. MTDB [Board] is a party to that certain Amended and Restated
Disposition and Development Agreement, dated January 15, 2003, [DDA] with
CITYLINK INVESTMENT CORPORATION, a California Corporation [Developer
therein] which provides for the redevelopment of certain real property [Site}], located
within the North Bay Redevelopment Project area in the City of San Diego as shown on
the map atiached hereto as Exhibit A and more particularly described in Exhibit B. The
redevelopment of the Site involves construction of a transit-oriented mixed use
development with certain improvements specified in the DDA [Project].

B. Because the Project would reduce the number of parking spaces available
on the Site for trolley patrons of the Morena Linda Vista Station, and advance the City
objectives of promoting, encouraging the use of public transportation and convenient
park and rides. MTDB and City desire to secure additional parking off-site.

C. City desires to supplement parking in the area to meet community
recreational needs and to reduce the impact on neighboring businesses and residences
during events at Qualcomm Stadium, downtown, and other locations along the trolley
line.

D. City owns that certain real property adjacent to the Site as shown on the
map attached hereto as Exhibit C and more particularly described in Exhibit D [Shared
Parking Site].

E. MTDB, in consideration for using parking upon the Shared Parking Site to
satisfy its parking requirements, proposes to undertake or cause improvements on the
Shared Parking Site, including, without limitation, the construction of approximately 120
parking spaces which shall be available to park-and-ride patrons of the Morena/Linda
Vista Trolley Station, as well as to the general public.

F. The development of the Shared Parking Site pursuant to this Agreement,
and the fulfillment generally of this Agreement, are in the vital and best interests of the
City of San Diego and the health, safety, morals, and welfare of its residents, and in
accord with the public purposes and provisions of applicable federal, state, and local laws
and requirements.

-PAGE 1 OF 8-

C:\DOCUME~I\SUE~1.STR\LOCALS~1\Temp\CONSTRUCTION JOINT PARKING 10 21 03.doc



NOW, THEREFORE, in consideration of the covenants and conditions hereafter
contained, and subject to the following terms and conditions, City and MTDB hereby
agree as follows:

1. Shared Parking: City grants to MTDB the non-exclusive right to construct,
operate, maintain and replace as necessary parking and related improvements on the
Shared Parking Site. City and MTDB, together with their respective residents, customers,
employees, agents and contractors, shall have the non-exclusive right to use all parking
spaces constructed on the Shared Parking Site

2. Term: The term of this Agreement is fifty-five years commencing on the date of
the close of escrow under the DDA, or if earlier on the date agreed upon in writing by the
parties. In either event, the term of this agreement shall be for fifty-five years after the
close of escrow under the DDA.

3. Consideration: In consideration of City’s grant of the parking rights on the Shared
Parking Site, MTDB covenants and agrees to construct or cause to be constructed
upon the Shared Parking Site and at all times operate and maintain at its own
expense (a) approximately 120 parking spaces in Shared Parking Site to be used
non-exclusively as a parking lot for trolley park-and-ride patrons of the
Morena/Linda Vista Trolley Station during trolley hours (b) reasonable vehicular
access from public streets to the Shared Parking Site, (c) pedestrian walkways
from the Shared Parking Site to the Morena/Linda Vista Trolley Station, and (d)
improvements and landscaping, including, but not limited to, paving, lighting,
and striping of parking stalls, in accordance with the Scope of Development,
Attachment No. 4 to the DDA _[collectively, the Improvements].

4. Scope of Development: MTDB shall construct or cause to be constructed the
[mprovements upon the Shared Parking Site substantially in accordance with the
Agreement, including without limitation the Scope of Development (Attachment
No. 4 to the DDA which is incorporated herein by this reference) and plans,
drawings and specifications approved by the City and MTDB, and within the time
and in accordance with the other terms, covenants and conditions of this
Agreement, the DDA and the plans, drawings and specifications approved by
City and MTDB pursuant thereto, at the times provided in the Schedule of
Performance (Attachment No. 3 to the DDA which is incorporated herein by this
reference), as the same may be amended from time to time.

5. Local, State and Federal Laws: MTDB shall carry out or cause the construction of
the improvements on the Shared Parking Site in conformity with all applicable
laws.

6. Notice of Completion: Upon substantial completion of the work of improvement

during the term of this Agreement, MTDB shall record or cause to be recorded in
the Official Records of San Diego County a notice of completion.
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7. Indemnification: MTDB shall indemnify, defend, and hold City and its officers,
agents, employees, representatives and attorneys harmless from and against any
and all costs, expenses, claims, demands, damages, actions, causes of action, or
liabilities of any kind which may arise at any time in connection with;

(a) any unsafe or defective condition in or on the Shared Parking Site of any
nature whatsoever which may exist by reason of any act, omission,
neglect, or any use or occupation of the Shared Parking Site;

(b) any improvement work by MTDB, or its agents and contractors, including
without limitation the design and installation of equipment and the
development of Shared Parking Site;

(c) any maintenance of the Shared Parking Site or the Improvements; and

(d) any act, omission or negligence on the part of MTDB, its employees,
agents, lessees, invitees, or licensees.

The foregoing indemnifications shall not be applicable to the extent of loss caused
by negligence or intentional conduct of City, provided, however, that nothing in such
exemption from indemnification shall be deemed to impose any obligation on City not
otherwise required by this Agreement. Moreover, in the event of an indemnification by
the MTDB of City pursuant to this Section, MTDB shall be permitted to provide a joint
defense on the behalf of the MTDB and City with such defense being provided by legal
counsel selected by MTDB. Moreover, all such defense costs shall be the sole
responsibility of the MTDB.

MTDB shall report to City any accident causing more than $10,000.00 worth of
property damage or any serious injury to persons on the Shared Parking Site within a
reasonable time after MTDB is notified of such damage or injury. This report shall
contain, to the extend such information is reasonably available, the names and addresses
of the parties involved, a statement of the circumstances, the date and hour, the names
and addresses of any witnesses and other pertinent information.

MTDB further agrees to hold harmless City, and to indemnify City against all
claims, liabilities, costs and expenses, for labor and materials in connection with all
construction, repairs or alterations on the Shared Parking Site and Improvements, and the
cost of defending against such claims, including reasonable attorney's fees.

8. Insurance: MTDB shall take out and maintain at all times during the Term of the
Agreement public liability and property damage insurance in the amount of not
less than $3 million on Combined Single Limit Liability with an occurrence
claims form. This policy shall cover all injury or damage, including death,
suffered by any party or parties from acts or failure to act by MTDB or City or by
authorized representatives of MTDB or City on or in connection with the use or
operation of the Shared Parking Site. All insurance policies shall be endorsed to
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name City and its officers, agents, employees, representatives and attorneys as an
additional insured, protect City and its officers, agents, employees, representatives
and attorneys against legal costs in defending claims, and to provide (by
certificate or otherwise) that such insurance will not terminate without at least
thirty days prior written notice to City. All insurance companies must be
reasonably satisfactory to City and licensed to do business in California. A copy
of the insurance policy shall remain on file with City during the Term of the
Agreement. Should MTDB fail to take out and maintain the required insurance,
City may do so invoice MTDB for the entire cost thereof. In the alternative,
MTDB may provide evidence of satisfactory self-insurance meeting the
aforementioned requirements, to be approved by the City.

9. Maintenance: MTDB covenants and agrees to maintain or cause to be maintained
at its sole cost and expense the Shared Parking Site and the Improvements thereon
in a good condition throughout the Term of the Agreement, and to make all
repairs and replacements necessary to maintain and preserve the Shared Parking
Site and the Improvements in a decent, safe, healthy and sanitary condition
reasonably satisfactory to City, and in compliance with all applicable codes and
standards of City, state and federal agencies.. In the event that an emergency
unsafe condition occurs on the Shared Parking Site or Improvements, MTDB
shall eliminate such condition as soon as reasonably possible. In the event such
emergency unsafe condition 1s not corrected within a reasonable time by MTDB,
City shall have the right to have any necessary maintenance work done, and
invoice MTDB for the entire cost thereof.

All improvements on the Shared Parking Site shall be maintained in good
condition in accordance with the custom and practice generally applicable to comparable
trolley stations, and in conformance and compliance with the plans, drawings and related
documents, if any approved by the City pursuant to this Agreement, the terms and
conditions of the DDA, and the approvals, permits, authorizations from governmental and
quasi-governmental agencies and other parties required for the development of the
Shared Parking Site.

Clean-up maintenance shall include, without limitation where applicable,
maintenance of all sidewalks, paths and other paved areas in a clean and weed-free
condition; maintenance of all such areas clear of dirt, mud, trash, debris or other matter
which is unsafe or unsightly; removal of all trash, litter and other debris from
improvements and landscaping; clearance and cleaning of all areas maintained prior to
the end of each day on which maintenance operations are performed to ensure that all
cuttings, weeds, leaves and other debris are properly disposed of by maintenance
workers.

If the City gives written notice to MTDB that the maintenance or condition of the
Shared Parking Site or any portion thereof or any improvements thereon does not comply
with this Agreement and such notice describes the deficiencies, MTDB shall correct,
remedy or cure the deficiency within thirty days following the submission of such notice,
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unless the notice states that the deficiency is an urgent matter relating to public health and
safety in which case MTDB shall cure the deficiency with all due diligence and shall
complete the cure at the earliest possible time but in no even more than forty-eight hours
following the submission of the notice. In the event MTDB fails to maintain the Shared
Parking Site or any portion thereof or any improvements thereon in accordance with this
Agreement and fails to cure any deficiencies within the applicable period described
above, the City shall have, in addition to any other rights and remedies hereunder, the
right to maintain the Shared Parking Site and the improvements thereon, or portion
thereof, or to contract for the correction of any deficiencies, and MTDB shall be
responsible for payment of all such costs actually and reasonably incurred by the City.

10. Operation: MTDB shall assume responsibility, subject to the provisions of this
Agreement, for the operation and maintenance (including repair, restoration and
reconstruction) of all of the improvements constructed on the Shared Parking Site
and the costs thereof, and City shall have no liability for costs of such operation
and maintenance by MTDB or for any claims arising from the operation and
maintenance {(including repair, restoration and reconstruction) of such
improvements.

11.  Security: MTDB shall provide such security services for the Shared Parking Site
and any improvements thereon as the MTDB may from time to time provide at its
other parking lots at or near similarly situated trolley stations. The parties
acknowledge and agree that (a) provision of any security at any of MTDRB’s
parking lots at or near similarly situated trolley stations is at MTDB’s discretion
and subject to its budget constraints (b) budget constraints may cause it to reduce
or eliminate existing security, and (c) this Agreement does not impose on MTDB
any obligation to provide security at any of its sites.

12. Entire Agreement: This Agreement and the attached Exhibits constitute the entire
agreement between the parties relating to the Shared Parking Site. Any prior
agreements, promises, negotiations, or representations not expressly set forth in
this Agreement are of no force and effect. Any amendment to this Agreement
shall be of no force and effect unless it is in writing and signed by MTDB and
City.

13. Notices: Any demand upon or notice required or permitted to be given by one
party to the other party shall be in writing. Except as otherwise provided by law,
any demand upon or notice required or permitted to be given by one party to the
other party shall be effective: (a) on personal delivery; (b) on the second business
day after mailing by certified or registered U.S. Mail, return receipt requested; or
(c) on the succeeding business day after mailing by Express Mail or after deposit
with a private delivery service of general use (e.g. Federal Express) postage or fee
prepaid as appropriate, addressed to the party at the address shown below:
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If to City:

City of San Diego
202 “C” Street
San Diego, CA 92101
Attention: City Manager

City Attorney
Civic Center Plaza
1200 Third Avenue, #1620
San Diego, California 92101-4155
Facsimile No. (619) 236-7215

If to MTDB:

General Manager
Metropolitan Transit Development Board
1255 Imperial Avenue, Suite 1000
San Diego, California 92101-7490

With a copy to:

General Counsel
Metropolitan Transit Development Board
1255 Imperial Avenue, Suite 1000

San Diego, California 92101-7490

Either Party may designate in writing pursuant to this Section a different address
to which notices shall be sent.

14. City Approval: The approval or consent of City wherever required in this
Agreement, shall mean the written approval or consent of the City Manager or his
designee unless otherwise specified.

15. Prompt Performance: Time is of the essence of each covenant and condition set
forth in this Agreement.

16. Captions: Captions in this Agreement are inserted for convenience of reference
only and do not affect the construction or interpretation of this Agreement.

17. Attorneys’ Fees and Costs: If either Party commences an action against the other
Party based upon this Agreement, the prevailing Party in whose favor final
Judgment is entered will be entitled to recover from the other Party all reasonable
costs and expenses of suit, including reasonable attorneys’ fees.
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18.

19.

20.

21.

23.

24.

25.

Applicable Law: This Agreement shall be construed and enforced in accordance
with the laws of the State of California.

Assignment: MTDB shall not assign this Agreement, in whole or in part, without
the prior written consent of City; provided, however, that this agreement shall
automatically enure to the benefit of and bind any successor entity which assumes
the trolley operations of MTDB at the Morena Linda Vista Station.

Partial Invalidity: If any term, covenant, condition, or provision of this Agreement
1s found invalid, void, or unenforceable by a court of competent jurisdiction, the
remaining provisions will remain in full force and effect, provided that the intent
and purpose of this Agreement is still capable of being fulfilled.

Jurisdiction and Venue: The venue for any suit or proceeding concerning this
Agreement, the interpretation or application of any of its terms, or any related
disputes shail be in the County of San Diego, State of California.

Drafting Ambiguities: The Parties agree that they are aware that they have the
right to be advised by counsel with respect to the negotiations, terms and
conditions of this Agreement, and that the decision of whether to seek advice of
counsel with respect to this Agreement is a decision which is the sole
responsibility of each Party. This Agreement shall not be construed in favor of or
against either Party by reason of the extent to which each Party participated in the
drafting of the Agreement.

Corporate Authority: Each individual executing this Agreement on behalf of
MTDB represents and warrants that he/she 1s duly authorized to execute and
deliver this Agreement on behalf of MTDB, in accordance with a duly adopted
resolution of the Board of Directors of the MTDB. Each individual executing this
Agreement on behalf of City represents and warrants that he/she is duly
authorized to execute and deliver this Agreement on behalf of City in accordance
with a duly adopted resolution of the city Council of the City.

Force Majeure: If the performance of any act required of one of the Parties is
directly prevented or delayed by reason of strikes, lockouts, labor disputes,
unusual governmental delays, acts of God, fire, floods, epidemics, freight
embargoes, or other causes beyond the reasonable control of the party required to
perform an act, said party shall be excused from performing that act for the period
equal to the period of the prevention or delay. In the event one of the Parties
claims the existence of such a delay, the party claiming the delay shall notify the
other party in writing of such fact within ten calendar days after the beginning of
any such claimed delay.

Survival: All rights and obligations of the Parties which accrue prior to the
expiration or termination of this Agreement shall survive any expiration or
termination of this Agreement.
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IN WITNESS WHEREOF, this Agreement is executed by the City, acting by and
through its City Manager, and by the MTDB, acting by and through its lawfully
authorized officers.

Dated this /2 day of @,Wé' 2 , 2003

METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a California
public Agency

By: TTTememe———

Jack Limber, Interim General Manager
Approved as to form:

OFFICE OF GENERAL COUNSEL FOR MTDB

Department

APPROVED AS TO FORM AND LEGALITY ON
THIS _ 16— DAYOF Dot ,2003

NN,

Douclas K. Hump%(eys
Deputy City Attorney
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EXHIBIT "A"

Note: Lot d of the Site includes only
development and air rights over an elevation of
thirty-five (35) feet above (inished grade.

L
~ - _LP.OS.
@) LOT 2

59191.00

52192X04 ODWC



LEGAL DESCRIPTION
OFFSITE PARKING (MTDB PARCEL)

ALL THAT PORTION OF THE MTDB RIGHT OF WAY DESCRIBED IN DOCUMENT
RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1999-457570 OF OFFICIAL
RECORDS IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, AS SHOWN ON EXHIBIT ‘B' ATTACHED HERETO AND MADE A
PART HEREOF DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE NORTHERLY LINE OF FRIARS ROAD
AS SHOWN ON CITY OF SAN DIEGO AS-BUILT DRAWINGS 13352-14-D AND
13352-15-D ON FILE AT THE ENGINEERING MAPS AND RECORDS DEPARTMENT
AT SAID CITY WITH THE SOUTHEASTERLY LINE OF MTDB RIGHT OF WAY
DESCRIBED IN DOCUMENT RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1999-
457570 OF OFFICIAL RECORDS;

THENCE LEAVING SAID NORTHERLY LINE OF FRIARS ROAD, ALONG SAID MTDB
RIGHT OF WAY NORTH 30°45'10" WEST, 6.62 FEET (NORTH 30°44'00" WEST,
6.74 FEET PER DOCUMENT 1999-457570 OFFICIAL RECORDS) TO A POINT ON A
NON TANGENT 792.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 30°45'10" WEST (NORTH 30°44'00" WEST
PER DOCUMENT NO. 1989-457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG SAID MTDB RIGHT OF WAY AND ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 04°45'00", A DISTANCE
OF 65.66 FEET;

THENCE SOUTH 26°00'10" EAST, 10.00 FEET (SOUTH 25°59'10" EAST PER
DOCUMENT NO. 1998-457570 OFFICIAL RECORDS) TO A POINT ON THE ARC OF
A NON TANGENT 782.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 26°00'10" WEST (NORTH 25°59'00" WEST
PER DOCUMENT NO. 1989-457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 03°10'00", A DISTANCE OF 43.22 FEET;

THENCE NORTH 22°50'10" WEST (NORTH 22°49'00" WEST PER DOCUMENT NO.
1999-457570 OFFICIAL RECORDS), 1.85 FEET;

THENCE LEAVING SAID MTDB RIGHT OF WAY SOUTH 85°14'30" WEST,

110.43 FEET,

THENCE SOUTH 03°52'58" EAST, 39.06 FEET TO THE NORTHERLY LINE OF SAID
FRIARS ROAD; '

THENCE ALONG SAID NORTHERLY LINE NORTH 86°13'40" EAST, 10.04 FEET
(NORTH 86°14'13" EAST PER CITY OF SAN DIEGO DRAWING 13352-14-D) TO THE
POINT OF BEGINNING.

CONTAINING 0.0426 ACRES MORE OR LESS.

THIS PROPERTY DESCRIPTION HAS BEEN PREPARED BY ME,
OR UNDER MY DIRECTION, IN CONFORMANCE WITH THE
PROFESSIONAL LAND SURVEYORS ACT.

, /0(z 1fo3
MICHAEL S. BUTCHER, PLS 6922 DATE

SB&O inc. Morena Vista
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EXHIBIT “A”

LEGAL DESCRIPTION - OFFSITE PARKING

ALL THOSE PORTIONS OF BLOCKS 351, 352, 358 AND 359 AND THE
UNDERLYING FEE OF PORTIONS OF PINE STREET, RILEY STREET, FORT
STOCKTON DRIVE AND GREENWOOD STREET, ALL BEING A PART OF OLD SAN
DIEGO, IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, ACCORDING TO MAP THEREOF MADE BY JAMES PASCOE IN 1870,
A COPY OF WHICH SAID MAP WAS FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY, DECEMBER 12, 1921, AND IS KNOWN AS
MISCELLANEOUS MAP NO. 40, TOGETHER WITH THE UNDERLYING FEE OF
PORTIONS OF MORGAN STREET (FORMERLY ADAMS AND FORMERLY ALLEN)
AND CUSTER STREET (FORMERLY MONROE) AND THE UN-NAMED ALLEYS
WITHIN BLOCK 1 AND PORTIONS OF BLOCK 1 OF VERNON PARK ACCORDING
TO THE MAP THEREOF NO. 569 FILED ON MARCH 12, 1915 IN THE OFFICE OF
COUNTY RECORDER IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO,
STATE OF CALIFORNIA AND THE UNDERLYING FEE OF A PORTION OF OLD
MORENA BOULEVARD AS SHOWN ON CITY OF SAN DIEGO DRAWING 10991-2-D,
IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA,
AS SHOWN ON EXHIBIT ‘B’ ATTACHED HERETO AND MADE A PART HEREOF
DESCRIBED AS FOLLOWS:

BEGINNING AT THE EASTERLY TERMINUS OF COURSE 52 (NORTH 87°02'00"
EAST, 365.10 FEET) OF THE MTDB RIGHT OF WAY DESCRIBED IN DOCUMENT
RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1999-457570 OF OFFICIAL
RECORDS THENCE ALONG SAID MTDB RIGHT OF WAY SOUTH 87°02'00" WEST,
91.05 FEET (SOUTH 87°02'00" WEST PER DOCUMENT NO. 1998-457570 OFFICIAL
RECORDS) TO THE TRUE POINT OF BEGINNING;

THENCE LEAVING SAID MTDB RIGHT OF WAY SOUTH 65°32'52" WEST,

49.62 FEET,

THENCE SOUTH 64°57'29" WEST, 54 44 FEET;

THENCE SOUTH 69°42'55" WEST, 31.19 FEET;

THENCE SOUTH 72°34'16" WEST, 106.63 FEET,

THENCE SOUTH 31°54'05" WEST, 34.10 FEET,

THENCE SOUTH 39°41'14" EAST, 2.41 FEET;

THENCE SOUTH 12°09'01" EAST, 14.08 FEET TO A POINT ON THE NORTHERLY
LINE OF FRIARS ROAD AS SHOWN ON CITY OF SAN DIEGO AS-BUILT
DRAWINGS 13352-14-D AND 13352-15-D ON FILE AT THE ENGINEERING MAPS
AND RECORDS DEPARTMENT AT SAID CITY, SAID POINT LYING ON THE ARC OF
A 2445.00 FOOT RADIUS CURVE, CONCAVE NORTHERLY, A RADIAL TO SAID
POINT BEARS SOUTH 11°41'42" EAST,;

THENCE ALONG SAID NORTHERLY LINE, WESTERLY ALONG THE ARC OF SAID
CURVE THROUGH A CENTRAL ANGLE OF 04°27'16", A DISTANCE OF 190.09

SB&0, inc. 1 f 3 . Morerga Vists
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FEET,

THENCE CONTINUING ALONG SAID NORTHERLY LINE, SOUTH 82°45'34" WEST,
432.14 FEET (SOUTH 82°46'33" WEST PER CITY OF SAN DIEGO DRAWING 13352-
14-D) TO THE BEGINNING OF A TANGENT 4945.00 FOOT RADIUS CURVE,
CONCAVE NORTHERLY;

THENCE CONTINUING ALONG SAID NORTHERLY LINE, WESTERLY ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 03°28'06", A DISTANCE
OF 299.34 FEET,

THENCE CONTINUING ALONG SAID NORTHERLY LINE, SOUTH 85°13'40" WEST,
45.14 FEET (SOUTH 86°14'39" WEST CITY OF SAN DIEGO DRAWING 13352-14-D)
TO AN INTERSECTION WITH THE SOUTHEASTERLY LINE OF THE MTDB RIGHT
OF WAY DESCRIBED IN DOCUMENT RECORDED JUNE 30, 1999 AS DOCUMENT
NO. 1999-457570 OF OFFICIAL RECORDS;

THENCE LEAVING SAID NORTHERLY LINE OF FRIARS ROAD, ALONG SAID MTDB
RIGHT OF WAY NORTH 30°45'10" WEST, 6.62 FEET (NORTH 30°44'00" WEST,
6.74 FEET PER DOCUMENT 1999-457570 OFFICIAL RECORDS) TO A POINT ON A
NON TANGENT 792.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 30°45'10" WEST (NORTH 30°44'00" WEST
PER DOCUMENT NO. 1999-457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG SAID MTDB RIGHT OF WAY AND ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 04°45'00", A DISTANCE
OF 65.66 FEET,;

THENCE SOUTH 26°00'10" EAST, 10.00 FEET (SOUTH 25°59'10" EAST PER
DOCUMENT NO. 1999-457570 OFFICIAL RECORDS) TO A POINT ON THE ARC OF
A NON TANGENT 782.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 26°00'10" WEST (NORTH 25°59'00" WEST
PER DOCUMENT NO. 1998-457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 03°10'00", A DISTANCE OF 43.22 FEET:;

THENCE NORTH 22°50'10" WEST (NORTH 22°49'00" WEST PER DOCUMENT NO.
1999-457570 OFFICIAL RECORDS), 1.85 FEET;

THENCE LEAVING SAID MTDB RIGHT OF WAY NORTH 85°14'30" EAST,

38.72 FEET,

THENCE NORTH 62°42'04" EAST, 18.25 FEET;

THENCE NORTH 84°19'08" EAST, 114.98 FEET,

THENCE NORTH 82°48'08" EAST, 287.31 FEET,;

THENCE NORTH 82°31'20" EAST, 118.38 FEET,;

THENCE NORTH 83°21'27" EAST, 81.83 FEET;

THENCE NORTH 82°06'19" EAST, 85.75 FEET;

THENCE NORTH 80°18'46" EAST, 98.71 FEET;

THENCE SOUTH 39°41'14" EAST, 18.72 FEET;

THENCE NORTH 31°54'05" EAST, 34.66 FEET;

THENCE NORTH 72°34'16" EAST, 111.81 FEET,

THENCE NORTH 69°42'65" EAST, 30.20 FEET,;

5B&0, Inc. Moreng Vista
Job No. 591 20f 3 5 parking.wpd

Job No. §8191.00, October 17, 2003 D:\58192egals\offsite parking.wpd



THENCE NORTH 64°57'29" EAST, 53.89 FEET;

THENCE NORTH 65°32'562" EAST, 11.56 FEET TO THE SOUTHERLY LINE OF SAID
MTDB RIGHT OF WAY;

THENCE NORTH 87°00'50" EAST, 40.99 FEET (NORTH 87°02'00" EAST PER
DOCUMENT NO. 1989-457570 OFFICIAL RECORDS) TO THE POINT OF
BEGINNING.

CONTAINING 1.0798 ACRES MORE OR LESS.

THIS PROPERTY DESCRIPTION HAS BEEN PREPARED BY ME, OR UNDER MY
DIRECTION, IN CONFORMANCE WITH THE PROFESSIONAL LAND SURVEYORS

A%Zﬁﬁ% 10/21/03

MICHAEL S. BUTC . PLS 6922 DATE

SB&C._Inc. Morana Vista
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HORGAN (ADAMS)
(ALLEN)

MT.0.B. R/W PER

Y~ DOC. 1999457570 OR.

E,Q.E,

I 3

Q

o

y

l 3

~3

s

DATA TABLE

O A BEARING | RADIUS | LENGTH
28| NIO45°10W | —— 6.62°
29 £4500° 792.00° | 65.66°
Jo| 826°10'10°F | ————— 10.00°
F 37 J1000° 782.00° | 4322’
J2| N2Z°50°10W | ——— 1.85°
JI| sS85 1430w | —— 110.43°
JE| SFT5258F —_— J9.06°
X5| NBE 1340 | —— 10.04°

LEGEND

KK INDICATES OFFSITE PARKING AREA—
M.T.D.8. PROPERTY.

SHEET | OF 1 SHEETS

- —

MORENA VISTA MIXED USED SITE

-

S

OFF~SITE PARKING ~ M.1.0.8. PROPERTY

10-21-03

59192X25.0W6

59191. 14
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VISTA MIXED USED SITE
OFF—SITE PARKING ~ CITY OF SAN DIEGO PROPERTY

MORENA

59192X25.0W6

10-21-03




—

EXHIBIT "8 ¢

DATA TABLE
Ol A BEARING | RADIUS | LENGTH
7| S870050W | —— 91.05°
21| 5653252W | ~——n 49.62°
J| S645729W | —— S54.44°
4] S694255W | —— J1.19°
5| S7234'16W | — 106.63°
6| S31'5¢405W | —— J4.10°
7| S39°41°'14F | —— 247’
8| S120901F | —— 14.08°
9 427°16" 2445.00°| 190.09°
10| S86°13'40W | — £€5.14°
171\ NIO°4S'10W | —— 6.62°
12| 44500 792.00°' | 65.66°
13| S26°00°10°F e 10.00°
14| J1000° 782.00° | 43.22°
15| N2Z°50°10W | —— 1.85°
16| NB5 14 30F | —— J8.72°
17| N6Z2°4204E | —— 18.25°
18| NBX2127F% | —— 81.83"
19| NEZ'OE'19E | —— 85.75°
20| NBOr18'46F | —— 98.71°
27| 8539'¢41°14%F | —— 18.72°
22| N31'5405F | —— J4.66°
23| N72°34°16F | —— 7171.81°
24| N69'4255F | ——r J0.20°
25| N64'5729F | —— 53.89°
26| N653252F | —— 11.56°
27| NB70050FF | —— 40.99°

MORENA VISTA MIXED USED SITE

SHEET 2 OF 2 SHEETS |

S

OFF=SITE PARKING ~ CITY OF SAN DIEGO PROPERTY &

10-21-03

59192X25.0W6

59191.14
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EXHIBIT “B”

LEGAL DESCRIPTION - LOTS 14

ALL THAT PORTION OF PARCELS 1 THROUGH 3, INCLUSIVE OF PARCEL MAP
NO. 9229, IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO STATE OF
CALIFORNIA. FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN DIEGO
COUNTY. OCTOBER 10, 1979 AS FILE NO. 79-422984 OF OFFICIAL RECORDS.
TOGETHER WITH PORTIONS OF BLOCKS 352. 357, 358 AND 386 AND A PORTION
OF CHERRY STREET, WHICH IS VACATED AND CLOSED TO PUBLIC USE, AND
THE UNDERLYING FEE OF PORTIONS OF CHERRY STREET AND GAINES
STREET. ALL BEING A PART OF OLD SAN DIEGO., IN THE CITY OF SAN DIEGO,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO MAP
THEREOF MADE 8Y JAMES PASCOE IN 1870, A COPY OF WHICH SAID MAP WAS
FILED IN THE OFFICE Of THE COUNTY RECORDER OF SAN DIEGO COUNTY,
DECEMBER 12, 1921, AND IS KNOWN AS MISCELLANEOUS MAP NO. 40, AS

SHOWN ON EXHIBIT ‘A" ATTACHED HERETO AND MADE A PART HEREOF
DESCRIBED AS FOLLOWS:

BEGINNING AT THE EASTERLY TERMINUS OF THE 20.00" RADIUS CURVE IN THE
NORTHERLY LINE OF PARCEL 1 OF SAID PARCEL MAP NO. 8229. THENCE
ALONG THE NORTHEASTERLY LINE OF SAID PARCEL 1, SOUTH 52°13'26" EAST,
4.36 FEET (SOUTH 52°12'51" EAST PER PARCEL MAP 9229) TO THE TRUE POINT
OF BEGINNING; :

THENCE CONTINUING ALONG SAID NORTHEASTERLY LINE

SOUTH 52°13'26" EAST, 114 33 FEET;

THENCE LEAVING SAID NORTHEASTERLY LINE SOUTH 51°29725" EAST,
118.31 FEET,; '

THENCE SOUTH 52°49'01" EAST, 108.51 FEET;

THENCE SOUTH 53°24'56" EAST, 11.40 FEET TO THE NORTHWESTERLY
PROLONGATION OF THAT CERTAIN STREET DEDICATION RECORDED
FEBRUARY 25 1998 AS FILE NO. 1998-0098254 OF OFFICIAL RECORDS-AND THE
BEGINNING OF A TANGENT 340.00 FOOT RADIUS CURVE, CONCAVE
SOQUTHWESTERLY

THENCE SOUTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 34°49'04", A DISTANCE OF 206 61 FEET.

THENCE SOUTH 18°35'52" EAST. 156.52 FEET TO THE BEGINNING OF A
TANGENT 20 00 FOOT RADIUS CURVE, CONCAVE NORTHWESTERLY,

THENCE SOUTHWESTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 90°0033". A DISTANCE OF 3142 TO THE
NORTHWESTERLY LINE OF FRIARS ROAD AS DEDICATED PER DEED
RECORDED JANUARY 21 1968 AS FILE NO 12152 OF OFFICIAL RECORDS,
THENCE ALONG SAID NORTHWESTERLY LINE SOUTH 712441 WEST,

12801 FEET TO THE CENTERLINE OF CHERRY STREET ACCORDING TO SAID
MISCELLANG OUS MAP N 40

MHENCE ALONG SAID CENTERUING NORITIH 53 2425 WEST 240 FEET TO Tl
SOUTHERLY LINE OF MIOB RIGHT OF WAY DESCRIBED IN DGCUMENT
RECORDED JUNE 20 1990 AS FILF NO 1398-0457570 OF OF 1014 ECORDS

et S



THENCE ALONG SAID SOUTHERLY LINE SOUTH 87°00°50" WEST (SOUTH
87°02'00" WEST PER DOCUMENT 1999-457570 OF OFFICIAL RECORDS),

16.95 FEET;

THENCE SOUTH 02°59'10" EAST (SOUTH 02°58'00" EAST PER DOCUMENT 1999-
457570 OF OFFICIAL RECORDS), 12.00 FEET;

THENCE SOUTH 87°00'50" WEST (SOUTH 87°02'00" WEST PER ODOCUMENT 1999-
457570 OF OFFICIAL RECORDS), 365.10 FEET,

THENCE NORTH 03°06'10" WEST (NORTH 03°0500" WEST PER DOCUMENT
1999-457570 OF OFFICIAL RECORDS). 10.00 FEET;

" THENCE SOUTH 86°53'50" WEST (SOUTH 86°55'00" EAST PER DOCUMENT 1999-
457570 OF OFFICIAL RECORDS), 107.01 FEET,

THENCE SOUTH 03°06'10" EAST (SOUTH 03°05'00" EAST PER DOCUMENT 1999-
457570 OF OFFICIAL RECORDS). 41.30 FEET:

THENCE SOUTH 86°53'50° WEST (SOUTH 86°5500" WEST PER DOCUMENT 1999-
457570 OF OFFICIAL RECORDS), 33 50 FEET, _

THENCE NORTH 03°06'10" WEST (NORTH 03°0500" WEST PER DOCUMENT
1999-457570 OF OFFICIAL RECORDS), 41.30 FEET.

THENCE SOUTH 86°53'50" WEST (SOUTH 86°55'00" WEST PER DOCUMENT 1999-
457570 OF OFFICIAL RECORDS), 16.93 FEET TO THE EASTERLY LINE OF THE
SOUTHERLY PROLONGATION OF MORENA BOULEVARD DEDICATED PER CITY
OF SAN DIEGO RESOLUTION RECORDED JUNE 24, 1963 AS FILE NO. 109614 OF
OFFICIAL RECORDS, AND THE BEGINNING OF A NON-TANGENT 875.00 FOOT
RADIUS CURVE, CONCAVE EASTERLY, A RADIAL TO SAID POINT BEARS NORTH
89°15'12" WEST:;

THENCE NORTHERLY ALONG SAID EASTERLY LINE AND THE ARC OF SAID
CURVE THROUGH A CENTRAL ANGLE OF 11°4721", ADISTANCE OF 180.04
FEET TO A POINT HEREINAFTER REFERRED TGO AS POINT "A%,

THENCE CONTINUING ALONG SAID 875.00 FOOT RADIUS CURVE THROUGH A
CENTRAL ANGLE OF 13°00'14", A DISTANCE OF 198.59 FEET TO THE BEGINNING
OF A NON TANGENT 477.00 FOOT RADIUS CURVE, CONCAVE
SOUTHEASTERLY. A RADIAL TO SAID POINT BEARS NORTH 61°54'15" WEST,
THENCE LEAVING SAID EASTERLY LINE AND NORTHEASTERLY ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 08°33'31", A DISTANCE
OF 7125 FEET,

THENCE NORTH 36739'16" EAST, 200 46 FEET TO THE BEGINNING OF A
TANGENT 20 00 FOOT RADIUS CURVE, CONCAVE SOUTHERLY.

THENCE EASTERLY ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL

ANGLE OF 91°07'17", A DISTANCE OF 31 81 FEET TO THE TRUE POINT OFf
BEGINNING.

CONTAINING 6 5575 ACRES MORE OR LESS

THIS PROPERTY DESCRIPTION HAS BEEN PREFPARED BY ML
O UNDER MY DIRECTION IN CONIORMANCE WITH THY
Picsi £ SHIONAL LAND SURVEYOR:S ACT !

;:v',-\" RO

' a al / 7 ",
/‘%{ /(‘"' !/--'- /’ 8 : "'/I ‘/"’/ \(); (_l.l\_":’,-

M Akt S BUTCHER P-‘LS 272 AT s




03-15-04  14:61 FROU-SBLO 1459 P.09/08 F-T70

EXHIBIT C
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&C OFF-SITE PARKING
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03-15-04  14:80 FROM-5BL0 - T-459 i’.ﬂﬁ/ﬂﬂ F-T70

DATA TABLE

[\ /BEARING | RADRIS | LENGTH
1\ s870050W | — 160.04°
2| S6512'50W | — 22.30°
3| S6€°5729W | — 5444
4| S6Te255W | —— 31.19°
5| S7234'716W | —— | 10663 ]
6| SIrs405W | —— 2242
7| S120901F | —— 24.66°
8| 3707 |2445.00°| 197.09
g wuzow —_— 45.14
10| N3O45°10W_| —— 662"
17| ¢a500° 792.00° | 6566
12| S2600'10F | —— 1000’
13| F10'o0” | 78200° | 4322’
14| N22°50°10W | —— 483’
15| N8BS 1430 | —— J9.08"
16| N6Z42'04E | —— 18.22°
17| N8T2126F | —— 85.28'
18 NOT1 59w | —— | 4050’ |
19| S306°10F_| —— 41.30°
20 /vaa'ﬁsar —— J150'
21| NBO'18'46E | —— 171.03°
22| N31'54G5% | —— 385’
23| N7Z°3416F | —— | 111.81°
24| N6F42'55F | — | 3020°
25| N64S729F | —— | 5389’
26| NE5I2'2F | —— 11.56°
27| N8700'50°E 132.04°
28| N NZ59°10W | —— 1200
29| NBTO0'S0F | —— 16.95°
30| SET2425F | —— 34.53'
—  SHEET 2 OF 2 SHEETS
MORENA VISTA MIXED USED SITE S
OFF—-SITE PARKING ~ CITY OF SAN DIEGO PROPERIY

3-10-04 59 192X25.0M6 ‘ 59191.16



03-15-04

14:59

FROM-5BL0

T-458  P.0T/080 F-T70

L
MORENA VISTA REVISED OFFSITE LEGAL DESCRIPTIONS #59191.16 3/11/04 MSB

Point

Bearing

Distance

N Coordinates E

PROPOSED OFFSITE PARKING ARREA - CITY OF

695
696

6931

N 02/59/10
N 87/00/50
S 53/24/25
S 87/00/50
S 65/32/50
S 64/57/29
S 69/42/55
S 72/34/16

S 31/54/05

W

E

W

W
W

E

S 12709701
N

11/51/33 W
Arc center

4737/07 L=
01/14/26 E

82/4%734 W
D7/14/26 W
Axrc¢ center

3/28/06 L-
03/46/20 E
ges13/20 W
30/45/10 W

30/45/10 E
Arc center

4/45/00
N 26/00/10

S 26/00/10

S 26/00/10

L=

W

L]

£

Arc center

3/710/0GC
N 22/50/10

N 22730710

1=

W

k)

12.00
16.985
34.53
160.04
22.30
54.44
31.19
106.63
22.42
24 .66
2445.00

197.08
2445.00

432.14
4945.00

299.34
4945.00

45.14

6.62

192 .00-

65.66
782.00

10.C0

782.C0

43.22
782.00

4.83

¢4

1858894

1858906.

183585907.
1858887.
1858878.
1858869.
1858846.
1858835.
1856803.

1858784.

.834

818
701
117
780
550
503
634
757

720

1858760.617

1861153.430

C;-J
1858727.
1858673.

1863579.
C=

1858644.
1858641.
1858647.

18579€6.
C=

1858678.

1856663.

1827966.
C=

1658687 .

X

13

wan
W

1.

187.03

928

463

0z¢

298.29

743

769

459

823

65.€4

656

669

828

§3.21

53¢

335

SAN DIEGO
6270823.760 EAST END COURSE 52
6270823.135
6270840.064

6270867.737

6270707

6270687.

6270638.

6270609.

6270507.

6270495,

6270500.

62699398.
ST= 98.

6270306.
6269877,

62639254.
ST=  14¢.

0269579.
6265534, MTDB R/W
6265531.3

6269936.
ST= 32.85

6269589.
6265593,

€2¢55326. 341
ST= 21.82

62€2€32 .2

ul
o

£285635.576



03-15-04

14:51

MORENA

Point

921
908
909
910
911
912
913
S14
915
689
630
916
917
918
709
708
707
706
705

695

Area

N

N

FROM-5B&O

VISTA REVISED OFFSITE LEGAL

Bearing

85/14/30
62/42/04
84/19/08
82/49/08
82/31/20
83/21/26
00/11/59
05/30/00
86/53/50
03706710
86/53/50
35/53/50
80/18/46
31/54/05
72/34/16
69/42/55
64/57/29
65/32/52

87/00/50

Closure:

S

14713715

$7735.174 Sq ft

Distance
E 359.08
E 18.22
E 115.49
E 287.27
E 118.39
£ 55.28
W 40.50
E 60.44
E 24.50
E 41.30
E 33.50
E 54.71
E 111.03
E 3.8%
E 111.81
E 30.20
E 53.89
E 11.586
E 132.04
£ 09.009

DESCRIPTIONS #59191.16 3/11/04 MSB

N Coordinates E

1858695.
1858703.
1858715.
1858750.
1858766.
1858776.
1858816.
1858876.
1858878.
1358836.

1858838.

1558794

1858813.
1658816.
1858848.
1858860.
1858883.
1858887.

1858894.

-C

226
SB4
017
927
334
139
689
265
19%
955
768
.451
134
404
893
362
173
956
834
.0C9%

Acres

6269669.
6269686.
6269801.
6270086.
6270203.
6270288.
6270287.
6270293.
6270318.
6270320.
6270353.
6270386.
6270495.
6270437,
6270604.
6270632.
6270681.
6270691.
6270823.

0.

918
112
033
046
428
134
9583
7886
310
546
597
074

525

760

00z

COURSE

Y

T-458

p.08/09

F-770



Fory

m

- ,ma

. 03-11-84  14:27 FROM-5840 =433 P.10/11

'

MORGAN (ADAMS)
(ALLEN)

—MT0E RW PER
DOC. 1999457570 OR.

FRIARS ROAD

DATA TABLE
Ol A /BEARNG | RADIS | LENGTH
28\ N3O45°10W | — 6.62'
29 £4500" 792.00°' | 65.66°
Jo| 826°10°'10F | —— 10.00°
J1| J1000° 78200’ | 43.22°
J2| N2Z°SO'10W | — £83°
33| SB51430W | —— | 11230’
J4| ST52'S88T —— 41.8¢°
35| MBE*1II20F | —— 12.88°

LEGEND
RREXA  MNOICATES OFFSITE PARKING AREA — M.T.D.B. PROPERTY.

SHEET 1 OF 1_SHEETS |

MORENA VISTA MIXED USED SITE S
OFF-SITE PARKING ~ M.T.0.5. PROPERTY

J-10-04 59182X25.0WC 59191.16
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. 03-11-04  14:28

FROM-SBLO ‘I'

T-433

P.1i/N

MORENA VISTA REVISED OFFSITE LEGAL DESCRIPTIONS $59191.16 3/11/24 MSB

Pointc

Bearing

Distcance

N Coordinates E

PROPOSED OFFSITE PARKING AREA - MTDB

732

N
721

S
726

D=

N
730

S
129

s
726

D=

N
728

N
921

S
907

s
206

N
732

30/45/10 W

30/45/10

E

Arc center

4/45/00
26/00/10

26/00/10

26/00/10

L=
W

E

E

Arc center

3710700
22/50710

22/50/10
85714730
03/52/58

86/13/20

Closure:
N 17/31/10 W

Area =

2287.420 Sg Fr

L=
W

W

6.
792,

65.
.00

792

10.

182.

43.
782.

112.

q1.

12

0.005

62

00

66

00

00

22
00

.83

30

81

.88

1858641.769

1858647.459 6269531
1857966.828 6269936
C= 65.64 5T=  32.
18358678.656 6269589.
1853669.669 6269593,
1857966.828 6269936.
c= 43.21 sT= 21
1858687.534 6269632.
1858691.985 ©269630.
1858682.669 6269519.
1858640.921 6269521.
1858641.769 €269534.
0.005 -9.

0.0525 Acres

F=708

6269534.749 PCBR @ MTD3 R/W @ FRIARS

364

341
85

501
749

0062

FRIARS

PCB



03-15-04 14:48 FROM-SBL0 T-458

P.02/09 F-TTO. o
e ®

EXHIBIT D

LEGAL DESCRIPTION - OFFSITE PARKING

ALL THOSE PORTIONS OF BLOCKS 351, 352, 358 AND 359 AND THE UNDERLYING
FEE OF PORTIONS OF PINE STREET, RILEY STREET, FORT STOCKTON DRIVE,
CHERRY STREET AND GREENWOOD STREET, ALL BEING A PART OF CLD SAN
DIEGO., IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, ACCORDING TO MAP THEREOF MADE BY JAMES PASCOE IN 1870, A
COPY OF WHICH SAID MAP WAS FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY, DECEMBER 12, 1921, AND IS KNOWN AS
MISCELLANEOUS MAP NO. 40, TOGETHER WITH THE UNDERLYING FEE OF
PORTIONS OF MORGAN STREET (FORMERLY ADAMS AND FORMERLY ALLEN)
AND CUSTER STREET (FORMERLY MONROE} AND THE UN-NAMED ALLEYS
WITHIN BLOCK 1 AND PORTIONS OF BLOCK 1 OF VERNON PARK ACCORDING TO
THE MAP THEREOF NO. 569 FILED ON MARCH 12,1915 IN THE OFFICE OF
COUNTY RECORDER IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE
OF CALIFORNIA AND THE UNDERLYING FEE OF A PORTION OF OLD MORENA
BOULEVARD AS SHOWN ON CITY OF SAN DIEGO DRAWING 10991-2-D, IN THE
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, AS SHOWN
ON EXHIBIT ‘D-1" ATTACHED HERETO AND MADE A PART HEREOF DESCRIBED

AS FOLLOWS:

BEGINNING AT THE EASTERLY TERMINUS OF COURSE 52 (NORTH 87°02'00" EAST,
365.10 FEET) OF THE MTDB RIGHT OF WAY DESCRIBED IN DOCUMENT
RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1998-457570 OF OFFICIAL
RECORDS THENCE ALONG SAID MTDB RIGHT OF WAY, NORTH 02°59'10" WEST,
12.00 FEET (NORTH 02°'58" WEST PER DOCUMENT 1899-457570 OFFICIAL
RECORDS);

THENCE NORTH 87°00'50" EAST, 16.95 FEET (NORTH 87°02'00" EAST PER
DOCUMENT 1998-457570 OFFICIAL RECORDS) TO THE CENTERLINE OF CHERRY
STREET ACCORDING TO SAID MISCELLANEOUS MAP 40;

THENCE ALONG SAID CENTERLINE SOUTH 53°24'25" EAST, 34.53 FEET;

THENCE LEAVING SAID CENTERLINE SOUTH 87°00'50" WEST, 160.04 FEET,
THENCE SOUTH 65°32'50" WEST, 22.30 FEET;

THENCE SOUTH 64°57'29" WEST, 54.44 FEET:

THENCE SOUTH 68°42'55" WEST, 31.19 FEET,

THENCE SOUTH 72°34'16" WEST, 106.63 FEET.

THENCE SOUTH 31°54'05" WEST, 22.42 FEET,

THENCE SOUTH 12°09'01" EAST, 24,66 FEET TO A POINT ON THE NORTHERLY
LINE OF FRIARS ROAD AS SHOWN ON CITY OF SAN DIEGO AS-BUILT DRAWINGS
13352-14-D AND 13352-15-D ON FILE AT THE ENGINEERING MAPS AND RECORDS
DEPARTMENT AT SAID CITY. SAID POINT LYING ON THE ARC OF A 244500 FOOT

SRLN Inc . rdorena viga
Job No 58191 16. March 10, 2004 1ot 3 315§ 192vagqaIs\0RSE Parking. wpd
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RADIUS CURVE, CONCAVE NORTHERLY, A RADIAL TO SAID POINT BEARS SOUTH
11°51'33" EAST;
THENCE ALONG SAID NORTHERLY LINE, WESTERLY ALONG THE ARC OF SAID
CURVE THROUGH A CENTRAL ANGLE OF 04°37'07", A DISTANCE OF 187.00 FEET:
THENCE CONTINUING ALONG SAID NORTHERLY LINE, SOUTH 82°45'34" WEST,
432 14 FEET (SOUTH 82°46'33" WEST PER CITY OF SAN DIEGO DRAWING 13352-
14-D) TO THE BEGINNING OF A TANGENT 4945.00 FOOT RADIUS CURVE,
CONCAVE NORTHERLY: A
THENCE CONTINUING ALONG SAID NORTHERLY LINE, WESTERLY ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 03°28'06", A DISTANCE OF
299.34 FEET;
THENCE CONTINUING ALONG SAID NORTHERLY LINE, SOUTH 86°13'20" WEST,
45.14 FEET (SOUTH 86°14'39" WEST CITY OF SAN DIEGO DRAWING 13352-14-D)
TO AN INTERSECTION WITH THE SOUTHEASTERLY LINE OF THE MTDB RIGHT OF
WAY DESCRIBED IN DOCUMENT RECORDED JUNE 30, 1999 AS DOCUMENT NO.
1999-457570 OF OFFICIAL RECORDS;
THENGE LEAVING SAID NORTHERLY LINE OF FRIARS ROAD, ALONG SAID MTDB
'RIGHT OF WAY NORTH 30°45'10° WEST, 6.62 FEET (NORTH 30°44'00" WEST, 6.74
FEET PER DOCUMENT 1999-457570 OFFICIAL RECORDS) TO A POINT ON A NON
TANGENT 792.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A RADIAL
TO SAID POINT BEARS NORTH 30°45'10" WEST (NORTH 30°44'00" WEST PER
DOCUMENT NO. 1999-457570 QFFICIAL RECORDS);
THENGE NORTHEASTERLY ALONG SAID MTDB RIGHT OF WAY AND ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 04°45'00", A DISTANCE OF
65.66 FEET,
THENCE SOUTH 26°00110" EAST, 10.00 FEET (SOUTH 25°59'00" EAST PER
DOCUMENT NO. 1999-457570 OFFICIAL RECORDS) TO A POINT ON THE ARC OF A
NON TANGENT 782.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 26°00'10" WEST (NORTH 25°59'00" WEST
PER DOCUMENT NO. 1993-457570 OFFICIAL RECORDS);
THENCE NORTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 03°10'00", A DISTANCE OF 43.22 FEET;
THENCE NORTH 22°50'10" WEST (NORTH 22°49'00" WEST PER DOCUMENT NO.
1999457570 OFFICIAL RECORDS), 4.83 FEET;
THENCE LEAVING SAID MTDB RIGHT OF WAY NORTH 85°14'30" EAST, 39.08 FEET;
THENCE NORTH 62°42'04" EAST, 18.22 FEET,
THENCE NORTH 84°19'08" EAST, 115.49 FEET,
THENCE NORTH 82°49'08" EAST, 287.27 FEET,
THENCE NORTH 82°3120" EAST, 118.38 FEET:
THENCE NORTH 83°2126" EAST, 85.28 FEET,
THENCE NORTH 00°11'69" WEST, 40.50 FEET,
THENCE NORTH 05°30°00" EAST. 60.44 FEET TO THE SOUTHERLY LINE OF SAID
MTDB RIGHT OF WAY:

SEL ine
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THENCE ALONG SAID MTDB RIGHT OF WAY NORTH 86°53'50" EAST, 24.66 FEET
(NORTH 86°55'00" EAST PER DOCUMENT 1999-457570 OFFICIAL RECORDS);
THENCE SOUTH 03°06'10" EAST, 41.30 FEET (SOUTH 03°05'00" EAST PER
DOGCUMENT 1999-457570 OFFICIAL RECORDS);

THENCE NORTH 86°53'50" EAST, 33.50 FEET(NORTH 86°55'00" EAST PER
DOCUMENT 1999-457570 OFFICIAL RECORDS),

THENCE LEAVING SAID MTDB RIGHT OF WAY SOUTH 35°63'50" EAST, 54.71 FEET;
THENCE NORTH 80°18'46" EAST, 111.03 FEET:

THENCE NORTH 31°54'05" EAST, 3.85 FEET,

THENCE NORTH 72°34'16" EAST, 111.81 FEET.

THENCE NORTH 69°42'55" EAST, 30.20 FEET:

THENCE NORTH 64°57'29" EAST, 53.80 FEET,

THENCE NORTH 65°32'562" EAST, 11.56 FEET TO THE SOUTHERLY LINE GF SAID
MTDB RIGHT OF WAY; '

THENCE ALONG SAID MTDB RIGHT OF WAY NORTH 87°00'50" EAST, 132.04 FEET
(NORTH 87°02'00" EAST PER DOCUMENT NO. 1999-457570 OFFICIAL RECORDS)
TO THE POINT OF BEGINNING.

CONTAINING 1.3254 ACRES MORE OR LESS.

THIS PROPERTY DESCRIPTION HAS BEEN PREPARED BY ME, OR UNDER MY

DIRECTION, IN CONFORMANCE WITH THE PROFESSIONAL LAND SURVEYORS
ACT.

MICHAEL S. Bu‘vﬁdR, PLS 6922 DATE
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LEGAL DESCRIPTION
OFFSITE PARKING (MTDB PARCEL)

ALL THAT PORTION OF THE MTDB RIGHT OF WAY DESCRIBED IN DOCUMENT
RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1999-457570 OF OFFICIAL
RECORDS IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF
CALIFORNIA, AS SHOWN ON EXHIBIT '‘B' ATTACHED HERETO AND MADE A PART
HEREOF DESCRIBED AS FOLLOWS:

BEGINNING AT THE INTERSECTION OF THE NORTHERLY LINE OF FRIARS ROAD AS
SHOWN ON CITY OF SAN DIEGO AS-BUILT DRAWINGS 13352-14-D AND 13352-15-D
ON FILE AT THE ENGINEERING MAPS AND RECORDS DEPARTMENT AT SAID CITY
WITH THE SOUTHEASTERLY LINE OF MTDB RIGHT OF WAY DESCRIBED IN
DOCUMENT RECORDED JUNE 30, 1999 AS DOCUMENT NO. 1998457570 OF
OFFICIAL. RECORDS,

THENCE LEAVING SAID NORTHERLY LINE OF FRIARS ROAD. ALONG SAID MTDB
RIGHT OF WAY NORTH 30°45'10" WEST, 6.62 FEET (NORTH 30°44'00" WEST, 6.74
FEET PER DOCUMENT 1998-457570 OFFICIAL RECORDS) TO A POINT ON A NON
TANGENT 792.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A RADIAL
TO SAID POINT BEARS NORTH 30°45'10" WEST (NORTH 30°44'00" WEST PER
DOCUMENT NO. 1998457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG SAID MTDB RIGHT OF WAY AND ALONG THE
ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 04°45'00", A DISTANCE OF
65.66 FEET,

THENCE SOUTH 26°00'10" EAST, 10.00 FEET (SOUTH 25°69'00" EAST PER
DOCUMENT NO. 1999457570 OFFICIAL RECORDS) TO A POINT ON THE ARC OF A
NON TANGENT 782.00 FOOT RADIUS CURVE, CONCAVE SOUTHEASTERLY, A
RADIAL TO SAID POINT BEARS NORTH 26°00'10" WEST (NORTH 25°569'00" WEST
PER DOCUMENT NO. 1998-457570 OFFICIAL RECORDS);

THENCE NORTHEASTERLY ALONG THE ARC OF SAID CURVE THROUGH A
CENTRAL ANGLE OF 03°10'00", A DISTANCE OF 43.22 FEET,

THENCE NORTH 22°50'10" WEST (NORTH 22°49'00" WEST PER DOCUMENT NO.
1999-457570 OFFICIAL RECORDS), 4.83 FEET,;

THENCE LEAVING SAID MTDB RIGHT OF WAY SOUTH 85°14'30" WEST,

112.30 FEET,

THENCE SOUTH 03°52'58" EAST, 41 84 FEET TO THE NORTHERLY LINE OF SAID
FRIARS ROAD:; :

THENGE ALONG SAID NORTHERLY LINE NORTH 86°13'20" EAST, 1288 FEET

(NORTH 86°14'13" EAST PER CITY Of SAN DIEGO DRAWING 13352-14-D) TO THE
POINT OF BEGINNING.

CONTAINING 0.0525 ACRFS MORE OR LESS
THIS PROPERTY DESCRIP HON HAS BEEN PREPARED BY ME.

OR UNDER MY DIRECTION IN CONFORMANCLE WITH THE
PROFESSJONAL LAND SURVEYORS AC
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Construction, Maintenance, and Joint Parking Agreement

Updated Exhibits as follows:

Exhibit A — This is a map of the project as described in our DDA (no changes but this was
not included in the original document).

Exhibit B — This is a legal description of the project as described in our DDA (no changes
but this was not included in the original document).

Exhibit C — This is a map of the off-site portion of the project (please see below for a list
of minor modifications).

Exhibit D — This is a legal description of the off-site portion of the project (please see
below for a list of minor modifications).

The off-site map and legal descriptions were modified as follows:

The overall boundary was moved slightly north (approximately 3' west of the
Morena bridge and approximately 6 east of the Morena bridge) to accommodate
landscaping and lighting along the northern perimeter in accordance with MTDB
and City lighting requirements. This change was also required to accommodate
access to the handicap parking area.

An area was added just east of the Morena bridge in order to place the irrigation
controller out of the floodway (this area will also provide conduit for electricity and
potential future uses such as security cameras).

An area east of the parking area was expanded slightly to accommodate a
walkway from the sidewalk along Friars Rd. to the pedestrian ramp.

An area east of the pedestrian ramp was expanded to accommodate a walkway
from the bus stop along the north side of Friars Rd. to the south side of the trolley
station (this area will also have lighting and electrical conduit).
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REQUEST FORCOUNCIL ACTION @ 258575

CITY OF SAN DIEGO ?s ggié
TO: 2. FROM: (Originating Department) 3.pf E

CITY ATTORNEY REAL ESTATE ASSETS DEPARTMENT October 16, 2003

4. SUBJECT: Construction, Maintenance and Joint Parking Agreement - Morena /Linda Vista Trolley Station

5. FOR INFORMATION CONTACT: (NAME & MAIL STA.) 6. TELEPHONE NO. 7. CHECK HERE IF BOX 14724, "DOCKET
) SUPPORTING ENFORMATION," HAS
WIGGINS / Martens 51A 66733/66066 BEEN COMPLETED ON PAGE 2: X
& ' COMPLETE FQR ACCOUNTING PURPQSES //' 3.0 3
9. ADDITIONAL INFORMATION / ESTIMATED COST:) !
R . Costto City: None - I-207
neeT Fiscal Impact: None
ORGANIZATION Job:223360
cc: Dept. Docket Clerk
OBJECT
JOB ORDER
‘ Thomas Guide Pages: 1268 F-3 t i%m“'a
C.LP. NO. )
AMOUNT
10. ROUTING AND APPROVAILS
ROUT :
E APPROVING 4 DATE ROUTE APPROVING DATE
[RAY AUTHORITY. A BOVAL SIENATIIRE SIGNED d7hY AITDIORITY. APPROVAIL SICNATIIRE SICNFD
X Department Director ////{ ‘ rc /l . / X ELT:R?‘L?AGER
(] 2 ¢ - _\-_-L-c-;&
AUDITOR

X DSD/EAS

< %/ﬂ/éaéj?

™,

X Financial Mgmt. /VM ;41//05 X ﬁ.lll-r,.‘(')mm, ,ﬁgéza,ob/a,u,,(m 0 -af-03

~

i)
T maraann ] [, / ) . R
x| resecomenasaey | [ /Y1 VoSl x| ammem Al T 10z

EOCP MEMO MGR. DOCKET COORD. COUNCIL REP.
5/3/96
J RULES

COMMITTEE O CONSENT 0O ADOPTION
: O Refer to £ Date

11. PREPARATION OF; = RESOLUTION(S) O ORDINANCES(S) O AGREEMENT(S) D DEED(S)

1. Authorize the City Manager to execute a fifty-five year Construction, Maintenance and Joint Parking Agreement with the Metropolitan
Transit Development Board (MTDB) for the development of approximately 120 parking spaces, access pedestrian ramp and landscaping
for the park-and-ride patrons of the Morena/Linda Vista Trolley Station, and provide additional public parking for local amenities which
include retail, commercial and recreational facilities.

2. Authorize that the City Manager or his designee be, and hereby is, authorized to execute the Construction, Maintenance and Joint
Parking Agreement with the Metropolitar Transit Development Board, and to prepare and attach the final legal description for the
Agreement prior to execution. '

3. Authorize certifying that the information contained in Project No. 6137 has been completed in compliance with the California
Environmental Quality Act and State CEQA Guidelines, and that said Mitigated Negative Declaration reflects the independent judgement
of the City of San Diego as Lead Agency. Stating for the record that the final Mitigated Negative Declaration has been reviewed and
considered prior to approving the project. Adopting the Mitigation, Monitoring and Reporting Program.

11a. MANAGER'S RECOMMENDATION: Adopt the Resolution /




LB

T
12. SPECIAL CONDITIONS (REFER TO AR. 5.20 FOR L\‘FORMA.DN COMPLETING THIS SECTION).

COUNCIL DISTRICTS: 06 COMMUNITY AREAS: ™®rena/Linda Vista

ACTION REQUESTED BY: Real Estate Assets Department Director

DOCUMENT SUBMITTED: Construction, Maintenance and Joint Parking Agreement

DESCRIPTIVE LOCATION: North side of Friars Road at Morena Blvd.

ENVIRONMENTAL: The City of San Diego as Lead Agency under CEQA has prepared and completed a Mitigated
Negative Declaration, Project No. 6137, dated October 29, 2003, and Mitigation, Monitoring, and Reporting Program
covering this activity.

HANDLING: DO NOT RECORD. Return the documents to Real Estate Assets Department, Attentlon Dave Martens,
M.S.51A.




DOCKET SUPPOR mﬁgoINFORMATIO dj October 16, 2003

SUBJECT

Construcﬁon, Maintenance and Joint Parking Agreement - Morena /Linda Vista Trolley Station

BACKGROQUND:

The City owns approximately 3.21 acres consisting of seven parcels of property located on the north side of
Friars Road from Napa Street on the east to west of Morena Boulevard. The property was purchased for the
Mission Bay Project in 1950-51 and is now adjacent to the Morena/Linda Vista Trolley Station. In April 2000
the Metropolitan Transit Development Board (MTDBY), in cooperation with the City, negotiated a lease '
agreerﬁent with CityLink Development Corporation for a transit-oriented commercial/residential development to
generate revitalization of the surrounding area and to create an additional revenue stream for public transit. Asa
part of the development MTDB now desires to enter into a 55 year Construction, Maintenance and Joint Parking
Agreement for the use of approximately 1.12 acres of the City property for the development of a parking area for
approximately 120 vehicles, a pedestrian ramp for access from the parking area to the trolley station platform and
area landscaping. The Morena Vista Project implements the goals of the Linda Vista Community Plan and the
North Bay Redevelopment Area and will provide additional parking for Park and Ride patrons of the
Morena/Linda Vista Trolley Station, and provide additional public parking for local amenities which include

retail, commercial and recreational facilities.

TERM: Fifty-five years from the date of execution by the City Manager.

USE: Additional parking at Morena/Linda Vista trolley station.

SIZE: Approximately 1.12 acres. .

RENT: In lieu of rent to the City, CityLink Development will install the improvements on the City property and
MTDB will maintain, at their sole cost, the improvements on City property.

IMPROVEMENTS: Paving, pedestrian ramp, lighting, irrigation, and landscaping.

FISCAL IMPACT: None

BYLINE: (DEPUTY CITY MGR/DEPT. HEAD/Author Initials)

HERRING:GRIFFITH:dcm -~ Job: 223360

SIGNATURES; 7 -

(
ORIGINATNG DERFHEAD~— “—CITY MANAGER:
(FOR MANAGERIAL DEPARTMENTS ONLY)




NOTICE OF DETERMINATION

TO: X Recorder/County Clerk FROM: City of San Diego
P.O. Box 1750, MS A-33 Development Services Department
1600 Pacific Hwy, Room 260 1222 First Avenue, MS 501
San Diego, CA 92101-2422 San Diego, CA 92101

Office of Planning and Research

1400 Tenth Street, Room 121

Sacramento, CA 95814

LDR Number: 6137 State Clearinghouse Number: 2003061131
Project Title: Morena Vista

Project Location:

Project Description: PLANNED DEVELOPMENT PERMIT, SITE DEVELOPMENT PERMIT, VARIANCE, PUBLIC USE
LEASE/JOINT USE AGREEMENT, TENTATIVE MAP, DEVIATION FROM THE ENVIRONMENTALLY SENSITIVE
LANDS (ESL) REGULATIONS, STREET VACATION, STREET DEDICATION AND EASEMENT VACATION (Process
3), for the proposed development of a mixed-use, multi-family residential and commercial/retail center on an approximate 6.5-
acre site owned by the Metropolitan Transit Development Board (MTDB). Project construction would include approximately
355,704 square feet of multi-family residential and commercial/retail uses within three multi-story buildings (including
underground parking). The residential use would include approximately 184 units in the form of both apartments and lofts
located on the upper floors, with commercial/retail uses on the ground floors. The project includes 18 affordable housing units.
The approximate division of the site would be 4.70 acres of commercial/retail/residential uses, 1.1 acres for the Morena/Linda
Vista trolley station (relocated), and 0.7 acres of onsite MTDB parking. In addition, the project proposes to include an
approximate 0.87-acre area (non-contiguous) to be used for overflow trolley parking. The site is zoned CC-3-4 and IL-3-1 and
lies within the Linda Vista Community Plan Area, North Bay Redevclopment Pro_|ect Area Commumty Plan Implementauon
Overlay Zone (Area A) and Campus Parkmg Impact Area. Applica ity Link I :

This is to advise that the City of San Diego, City Council on
the following determinations:

1. The project in its approved form __ will, X will not, have a significant effect on the environment.

ﬁtu\f T
2. ___ An Environmental Impact Report was considered by the City as a Responsible Agency for this project avke
pursuant to the provisions of CEQA by the Lead Agency, the University of California, San Diego.

X A Mitigated Negative Declaration was prepared for this project pursuant to the provisions of CEQA.

An addendum to Mitigated Negative Declaration was prepared for this project pursuant to the provisionvs of CEQA.
Record of project approval may be examined at the address above.

3. Mitigation measures X were, __ were not, made a condition of the‘approval of the project.

It is hereby certified that the final environmental report, including comments and responses, is available to the general public at

the office of the Land Development Review, Development Services Department, 1222 First Avenue, Fifth Floor, San Diego, CA
92101.

Analyst: P. Schlitt Telephone: (619)446-5181
Filed by:
Signature
Title

Reference: California Public Resources Code, Sections 21108 and 21152.
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De Minimis Impact Finding or
One Fee Per Project Provision

Project Title/Location (include county): Morena Vista. Project Location: Linda Vista Road and Napa Street
- ion. Ci { County of San Di Californi

Project No. 6137 SCH NO. 2003061131

Project Applicant: City Li vestme ration, 2 gress Street ie

Contact: William Jones (619) 220-7094,

Project Description: PLANNED DEVELOPMENT PERMIT, SITE DEVELOPMENT PERMIT,
VARIANCE, PUBLIC USE LEASE/JOINT USE AGREEMENT, TENTATIVE MAP, DEVIATION FROM
THE ENVIRONMENTALLY SENSITIVE LANDS (ESL) REGULATIONS, STREET VACATION, STREET
DEDICATION AND EASEMENT VACATION (Process 5), for the proposed development of a mixed-use,
multi-family residential and commercial/retail center on an approximate 6.5-acre site owned by the Metropolitan
Transit Development Board (MTDB). Project construction would include approximately 355,704 square feet of
multi-family residential and commercial/retail uses within three multi- -story buildings (mcludmg underground
parking). The residential use would include approximately 184 units in the form of both apartments and lofts
located on the upper floors, with commercial/retail uses on the ground floors. The project includes 18

affordable housing units. The approximate division of the site would be 4.70 acres of
commercial/retail/residential uses, 1.1 acres for the Morena/Linda Vista trolley station (relocated), and 0.7 acres
of onsite MTDB parking. In addition, the project proposes to include an approximate 0.87-acre area (non-
contiguous) to be used for overflow trolley parking. The site is zoned CC-3-4 and IL-3-1 and lies within the
Linda Vista Community Plan Area, North Bay Redevelopment Project Area, Community Plan Implementation -
Overlay Zone (Area A), and Campus Parking Impact Area.

Findings of Exemption (attach as necessary):

that there is substantial evidence in the record that the project would result in a de minimis impact to Wit
resources as all of the following apply:

1. No significant biological resources exist on the project site.

2. No biological studies were requested for the project.

3. No mitigation measure are proposed to address impacts to biological resources on-site.

4.  No conditions in any discretionary actions associated with the project address biological resource issues.
Certification:

I hereby certify that the lead agency has made the above findings of fact and that based upon the initial study
and hearing record, the project involves no potential for adverse effect, either individually or cumulatively on
wildlife resources, as defined in Section 711.2 of the Fish and Game Code.

Tina Christiansen, Director

Develgpment Services Department
By: Z 2

Title: Anne]
Lead Agency:
Date:
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(R-2004-468)

RESOLUTION NUMBER R-__ 298575

ADOPTED ON NOV 0 3-2003

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
DIEGO AUTHORIZING THE EXECUTION OF THE
CONSTRUCTION, MAINTENANCE AND JOINT PARKING
AGREEMENT BETWEEN THE METROPOLITAN TRANSIT
DEVELOPMENT BOARD AND THE CITY OF SAN DIEGO
WHEREAS, the Metropolitan Development Transit Board [MTDB] has entered into a
Disposition and Development Agreement [DDA] for the redevelopment of certain real property
including construction of a transit-oriented mixed use development with certain improvements
specified in the DDA; and
WHEREAS, the Project would reduce the number of parking spaces available on the Site o
for trolley patrons of the Morena Linda Vista Station, and advance the City objectives of
promoting, encouraging the use of public transportation and convenient park and rides. MTDB
and City desire to secure additional parking off-site; and

WHEREAS, MTDB, in consideration for using parking upon the Shared Parking Site to

satisfy its parking requirements, proposes to undertake or cause improvements on the Shared

Parking Site, including, without limitation, the construction of approximately 120 parking spaces
which shall be available to park-and-ride patrons of the Morena/Linda Vista Trolley Station, as

well as to the general public; NOW, THEREFORE,

-PAGE 1 OF 2-
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BE IT RESOLVED, by the Council of the City of San Diego that the City Manager or
designee is authorized to execute the Construction, Maintenance and Joint Parking Agreemeht - .. o
with fhe Metropolitan Transit Development Board, and to prepare and attach the final ]egél .
description for the Agreement prior to execution.

APPROVED: CASEY GWINN, City Attorney

Byi%/ﬁmn ﬂ-u&«/‘wﬁ %«L

Douglas K. Humphreys
Deputy City Attorney

DKH:ai

10/21/03

- Or.Dept:CED
Aud.Cert:n/a
R-2004-468
Redev:n/a
Form=r&t-comp.frm

-PAGE 2 OF 2-




Monday, November 3, 2003
Page 89

ADOPTION AGENDA, DISCUSSION, HEARINGS (Continued)

NOTICED HEARINGS: {Continued)

ITEM-207: Two actions related to Construction, Maintenance and Joint Parking Agreement —
Morena/Linda Vista Trolley Station.

(Morena/Linda Vista Community Areas. District-6.)

CITY MANAGER’S RECOMMENDATION:

Adopt the following resolutions:
Subitem-A: (R-2004-468)

Authorizing the execution of the Construction, Maintenance and Joint Parking
Agreement between the Metropolitan Transit Development Board and the City of
San Diego.

Subitem-B: (R-2004-471)

Certifying that the information contained in Mitigated Negative Declaration
LDR-6137 has been completed in compliance with the California Environmental
Quality Act of 1970, as amended, and State guidelines, that the declaration
reflects the independent judgment of the City of San Diego as Lead Agency and
that the information contained in the report, together with any comments received
during the public review process, has been reviewed and considered by Council in
connection with the approval of the Construction, Maintenance and Joint Parking
Agreement — Morena/Linda Vista Trolley Station;

Adopting the Mitigation Monitoring and Reporting Program.

CITY MANAGER SUPPORTING INFORMATION:

The City owns approximately 3.21 acres consisting of seven parcels of property located on the
north side of Friars Road from Napa Street on the east to west of Morena Boulevard. The
property was purchased for the Mission Bay Project in 1950-51 and is now adjacent to the
Morena/Linda Vista Trolley Station. In April 2000 the Metropolitan Transit Development Board
(MTDB), in cooperation with the City, negotiated a lease agreement with CityLink Development
Corporation for a transit-oriented commercial/residential development to generate revitalization
of the surrounding area and to create an additional revenue stream for public transit.
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Page 90

ADQPTION AGENDA, DISCUSSION, HEARINGS (Continued)

NOTICED HEARINGS: (Continued)

ITEM-207:

CITY MANAGER SUPPORTING INFORMATION: (Continued)

As a part of the development MTDB riow desires to enter into a 55 year Construction,
Maintenance and Joint Parking Agreement for the use of approximately 1.12 acres of the City
property for the development of a parking area for approximately 120 vehicles, a pedestrian
ramp for access from the parking area to the trolley station platform and area landscaping. The
Morena Vista Project implements the goals of the Linda Vista Community Plan and the North
Bay Redevelopment Area and will provide additional parking for local amenities which include
retail, commercial and recreation facilities. '

TERM: Fifty-five years from the date of execution by the City Manager.

USE: Additional parking at Morena/Linda Vista trolley station.

SIZE: Approximately 1.12 acres.

RENT: In lieu of rent to the City, CityLink Development will install the improvements on the
City property and MTDB will maintain, at their sole cost, the improvements on City
property. _

IMPROVEMENTS: Paving, pedestrian ramp, lighting, irrigation, and landscaping.

FISCAL IMPACT:

None.
Herring/Griffith/DCM

NOTE: See Item 206 on today’s docket for a companion item.
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MOTION BY PETERS TO ADOPT THE RESOLUTIONS IN SUBITEMS A, C, E,
AND F; ADOPT THE RESOLUTION IN SUBITEM B TO GRANT THE PERMIT
WITH THE MODIFICATION TO CONDITION 20 THAT WAS INDICATED IN THE
MEMORANDUM; AND INTRODUCE THE ORDINANCE IN SUBITEM D. Second
by Maienschein. Passed by the following vote: Peters-yea, Zucchet-yea, Atkins-yea,
Lewis-yea, Maienschein-yea, Frye-yea, Madaffer-yea, Inzunza-yea, Mayor Murphy-yea.

ITEM-S502: Morena Vista Mixed Use.

Matter of approving, conditionally approving, modifying or denying an application
for a Tentative Map, Street Vacation, Street Dedication, Easement Vacation,
Planned Development Permit, Site Development Permit, and Variance to the
Inclusionary Housing Ordinance to allow development of 184 residential
condominium apartment units, including 16 affordable units, and approximately
20,416 square feet of retail space in the Linda Vista Community Plan area. The
6.50 acre project site is located south of the intersection of Linda Vista Road and
Napa Street, immediately north of Friars Road. The project site is in the following
zones: CC-3-4; the North Bay Redevelopment area; Community Plan
Implementation Overlay (Area A); and the Campus Parking Impact area. The
project proposes to construct two (2) three-story mixed use retail/residential
buildings and one (1) four-story apartment building over below grade parking. The
Site Development Permit is requested to allow deviations in height and sidewalk
width from the requirements of the Community Plan Implementation Overlay Zone
(CPIOZ). The CPIOZ allows a maximum height of 45 feet with issuance of a
discretionary permit, plus an additional 5 feet for architectural projections. The
maximum height of the proposed apartment building is 57'- 10" (including
architectural projections), and the maximum height of the proposed attached clock
tower is 71'-5". The minimum sidewalk width required by CPIOZ is 7', and the
project provides minimum 5' width. The project also includes off-site parking along
Friars Road to be used for overflow trolley parking. The street segments proposed
to be vacated with this project are all paper streets and have not been constructed
nor used as streets (segments of : Cherry St., Gaines St., Riley St., Pine St., Fort
Stockton St., Custer St., Greenwood St., unnamed alley, and Adams Street).
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A Variance from the requirements of the Inclusionary Housing Ordinance is
requested with this project to allow the provision of 16 affordable housing units at
rates affordable to houscholds eamning no more than 80% of the area median
income (AMI), where 18.4 affordable housing units at 65% AMI would be
required by the Inclusionary Housing Ordinance.

(Linda Vista Community Plan area. District-6, Tentative Map No. 10197, Street
Vacation No. 10207, Street Dedication No. 10206, Planned Development Permit
No. 10198, Site Development Permit No. 25464, and Variance No, 29754).

CITY MANAGER'S RECOMMENDATION:

Adopt the resolutions in subitems: A, B, and C:
Subitem-A: (R-2004-270) CONTINUED TO MONDAY, NOVEMBER 3, 2003

Adoption of a Resolution granting Tentative Map No. 10197, that pursuant to
California Government Code section 66434(g), portions of Riley Street, Cherry
Street, and Gaines Street, located within the project boundaries as shown in
Vesting Tentative Map No. 10197, shall be vacated, contingent upon the
recordation of the approved final map for the project;

That pursuant to California Government Code section 66434(g), a portion of the
water easement granted to the City of San Diego per document recorded October
10, 1963, as file No. 181658, a portion of the sewer, water, drainage, and public
utility easement granted to the City of San Diego per document recorded March 4,
1964, as file No. 41221, a portion of the water main easement granted to the City
of San Diego per document recorded July 8, 1970, as file No. 119526, a portion of
the sewer easement granted to the City of San Diego per document recorded July
13, 1979, as file No. 79-245239, a portion of the sewer easement granted to the
City of San Diego per document recorded September 23, 1997, as file No. 1997-
046754, located within the project boundaries as shown in Vesting Tentative Map
No. 7248, shall be vacated, contingent upon the recordation of the approved final
map for the project;

That the recommendation of the Planning Commission is sustained, and Tentative
Map No. 10197 is granted to City Link Investment Corporation, Applicant, and
SB&O, Inc., Engineer, subject to the conditions attached hereto and made a part
thereof.



(] att. @)A1 30, 4/6/00, LEG 460

DISPOSITION AND DEVELOPMENT AGREEMENT

by and between

THE METROPOLITAN TRANSIT DEVELOPMENT BOARD,

"Board"
and

CITYLINK INVESTMENT CORPORATION,

"Developer"

MTDB/MorenaStation DDA.30Mar00.wpd

3/30/00



. TABLE OF CONTENTS

Page
I.  [§100] SUBJECTOFAGREEMENT ..... ... . i, 1
A. [§101] Purposeofthe Agreement............. ...t eriiiiininnennnn . 1
B. [§102] TheSite .. ...t 1
C. [§103] TheProject ... ....otiinnni et ee |
D. ' [§104] Partiestothe Agreement ....... ... ... ottt 2
1. [§105] TheBoard ...............coiiiiiiiiinnnnn e 2
2. [§106] TheDeveloper ........... .ot 2

E. [§107] Prohibition Against Change in Ownership and Control of Developer
............................................................ 3
F. [§108] ScheduleofPerformance .......... ... ... .. ... it 5
II. [§200] SITEDISPOSITION ... ... e 5
A. [§201] LeaseofSite ..... ... ... ... 5
B. [§202] ConditionoftheSite........... e e e e 6
C. [§203] Delivery of Completed Documents............... ... ... .. ... .. 6
D. [§204] Closing ..........ccvviiiiiiinn.. e e 7
E. [§205] Conditionsto Closing ...........oooiiniiiineiiiii i 7
F. [§206] EscrowandEscrowlnstructions ............... ... ... ... ... ... 9
. G. [§207] Deposit of Monies and Recordation of Documents .................. 11
H. [§208] TitleInsurance............oouuuiiiimmiiiii e, 11
I. [§209] Taxesand ASSESSIENLS . ... ...ttt nrneaan e 12
J. [§210] OccupantsoftheSite ........... ... ... i 12
K. [§211] Required Land Use Approvals ..............ccooiimiiiiiinnean .. 12
L. [§212] Off-SiteParkingLease ........... .. ... .o 12
M. [§213] Submission of Evidence of Financing and Project Commitments ....... 13
N. [§214] Parking Agreement ........ ... ... .. oieiieuaniinieenan.. e 15
II. [§300] DEVELOPMENT OF SITE ... .. P 15
A. [§301] DevelopmentofSite ...... FE P 15
- 1. [§302] ScopeofDevelopment ............. ... ... .. il 15
2. [§303] Preliminary Drawings ............ ... .ot 15
3. [§304) Construction Plans, Drawings and Related Documents ........... 16
4. [§305] Board Approval of Plans, Drawings and Related Documents . .. .. .. 16
5. [§306] Costof ConstruCtion . ........ccouururieonaninneeanona .. 18
6. [§307) Indemnification ............. oo 18
7.  [§308] Local, State, and Federal Laws ......................oiie 18
8. [§309] City and Other Governmental Board Permits ................... 18
9. [§310] Taxes, Assessments, Encumbrancesand Liens .................. 18
B. [§311] Sale of Developer's Interest in the Project . ........................ 19
. IV. [§400] ‘USEOFTHESITE ... ... ... T, 19
MTDB/MorenaSiation . DDA 30Mar00. wpd

3/30/00 -t



A, [§401) Inspectionofthe Site....... .. ... ... . . . . . oo, 19
B. [§402] Hazardous Substances ................u.uiiiriiiiineennnnnnnn 20
C. [§403] Obligation to Refrain from Discrimination . . . ......c..vuvirnnenn. .. 22
D. [§404]) Effectand DurationofCovenants .............c.veruiinennennnn.. 22
E. [§405] Effect of Violation of the Terms and Provisions of this Agreement ... .. 23
V. [§500] DEFAULTS, REMEDIES AND TERMINATION ...................... 23
A. [§501] Defaults—-General;Notice .......... .. ..o, 23
B. [§502] LegalActions ...................... e e 24
1. [§503] InstitutionofLegal Actions .......................... e 24

2. [§504] Applicable Law ... ... . ... . 24

3. [§505] Acceptance of Serviceof Process .............. ... . ........ 24

C. [§506] Rightsand Remedies are Cumulative ... .......................... 24

- D. [§507] Damages; Specific Performance .............. ... ... ... ..., 24
E. [§508] Remediesand Rightsof Termination-............................. 24
1. [§509] Terminationby Developer....... .. ... .. ... ... .. ... ..... 24

2. [§510] Terminationby Board ........ [ 25

3. [§511} Effectof Termination ......... e e e 26

VI. [§600] GENERAL PROVISIONS ... ... ... . . it 26
A. [§601] Notices, Demands, and Communications Between the Parties ......... 26
B. [§602] Conflictsoflnterest............... . ..., 28
C. [§603] Warranty Against Payment of Consideration for Agreement ........... 28
D. [§604] Nonliability of Board Officials and Employees ..................... 28
E. [§605] Enforced Delay; Extension of Time of Performance ................. 28
F. [§606] InspectionofBooksandRecords ................................ 28
G. [§607] Approvals ....... .. ... . 28
H. [§608] Severability ........ ... .. .. . i 29
I. [§609] Gender,Number .. .. ... ... . ... ... ... .. . .. 29
Jo [§610] BusinessDays ........ ... . ... .. . ... i e 29
K. [§611] Captions ..............c.ouiiiiiinieeanna.. P 29
L. [§612] Entire Agreement ............ ...ttt imiemnninneann. .. 29
M. [§613] Recitals; Exhibits ...... ... ... ... . . ... 29
N. [§614] Authority of Signatories ...................... e 29
O. [§615] Modifications ... ........ ... ittt e 30
P. [§616] Attorneys Feesand Legal Expenses............. e 30
Q. [§617] Preparationof Agreement ........... ... ..., 30
R. [§618] Counterparts ........ ...ttt 30
S. [§619] Certificates ........... e 30
T. [§620] Successorsand ASSIZNS . ... ...uurt it aen e 30
U. [§621] Jointand Several Liability ......... ... ... ... ... ... ... ... |
V. [§622] No Third Party Beneficiaries .......... ... ... .. .. ... .. ... . ... 31
VII. [§700] TIME FOR ACCEPTANCE OF AGREEMENTBYBOARD ............. 31
MTDB/MorenaStation Sii- DDA .30Mar00.wpd

3/30/00




MTDB/MerenaStation
3/30/00

Attachment No.
Attachment No.
Attachment No.
Attachment No.
Attachment No.
Attachment No.
Attachment No.
Attachment No.

ATTACHMENTS

[+ - B *, T ¥ B - N VS S

-iii-

Site Map

Legal Description

Schedule of Performance
Scope of Development
Ground Lease

Fundamental Business Terms
Condition of Title

Required Land Use Approvals

DDA _30Mar00. wpd



DISPOSITION AND DEVELOPMENT AGREEMENT

THES DISPOSITION AND DEVELOPMENT AGREEMENT ("Agreement"), dated for
reference purposes only April 6, 2000, is entered into by and between THE METROPOLITAN
TRANSIT DEVELOPMENT BOARD, a California public agency (the "Board"), and CITYLINK
INVESTMENT CORPORATION, a California corporation ("Developer”). The Board and the
Developer covenant and agree as follows:

I. [§ 100] SUBJECT OF AGREEMENT.

A. [§101] Purpose of the Agreement.

The Board and the Developer entered into an Exclusive Negotiation Agreement dated June 12,
1998 (the "ENA") regarding the possible lease of the "Site" (as defined in Section 102 below) to the
Developer for the development of the "Project" (as defined in Section 103 below). Pursuant to the

- ENA, the parties have negotiated this Agreement. '

The purpose of this Agreement is to provide for the terms and conditions for the lease of the
Site to the Developer for the development of the Project by the Developer. The lease and development
of the Site pursuant to this Agreement, and the fulfillment generally of this Agreement, are 1n accord
with the public purposes and provisions of applicable federal, state, and local laws and requirements.

B. 1§ 102]  The Site.

. The "Site" is that certain real property consisting of approximately 5.3 acres in the Linda Vista
area of the City of San Diego, California, generally described as the area bounded by Napa Street on
the north and east, Morena Boulevard and Linda Vista Road on the north and west, and the Board’s
Morena/Linda Vista Trolley Station (the "Morena Station") and trolley right-of-way on the south,
as illustrated and designated on the "Site Map" which is attached to this Agreement as Attachment
No. 1 and incorporated herein and as more precisely described in the legal description of the Site which
is attached hereto as Attachment No. 2 and incorporated herein. '

C. [§103] The Project.

The "Project” shall consist of the design, development and construction by Developer, at its
sole cost and expense, of a transit-oriented, moderate density, mixed-use project on the Site consisting
of: '

.  Aresidential component or components consisting of approximately one hundred
twenty five (125) to one hundred forty (140) "for-rent” apartment units (the "Residential
Area");
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2. . Acommercial/mixed-use component or components consisting of ground-level
retail.space of approximately 25,000 gross square feet and approximately ten (10) to twenty
(20) residential rental "loft" units (the "Mixed Use Area");

3. Parking facilities consisting of approximately five hundred (500) parking spaces
on- and off-site, of which (a) approximately two hundred twenty two (222) parking spaces
shall be provided in structured parking on site for the Residential Area, (b) approximately
eighty seven (87) parking spaces shall be provided as surface parking on site for retail
commercial customers of the Mixed Use Area, (c) a minimum of seventy three (73) parking

- spaces shall be provided on site for the exclusive use of trolley park-and-ride patrons of the
Morena Station during trolley hours, (d) a minimum of nine (9) parking spaces shall be provided
on site for the shared use of trolley park-and-ride patrons of the Morena Station and the
Residents and guests of the Residential Area, and (e) approximately one hundred twenty (120)
parking spaces shall be provided off site along Friars Road (on property under lease from the
City of San Diego) for the exclusive use of trolley park-and-ride patrons of the Morena Station
during trolley hours (collectively, the "Parking Facilities™);

4.  New bus stops on Friars Road to replace bus stops relocated from Riley Street.

5. Alldemolition, site preparation, and all other on-site and off-site improvements
for the Project which are incidental to the Residential Area, Mixed Use Area, and Parking
Facilities;

all as more particularly described in the "Scope of Development” which is attached to this Agreement
as Attachment No. 4 and incorporated herein. A '"Conceptual Site Plan" for the Project is attached
as Exhibit A to the Scope of Development.

D. [§ 104]  Parties to the Agreement."

1. [§105] TheBoard.

The "Board" is a California public agency organized and existing under the laws of
the State of California. The principal office of the Board is located at 1255 Imperial Avenue,
Suite 1000, San Diego, California 92101-7490.

"Board" as used in this Agreement includes the Board and any assignee of or successor
to its rights, powers and responsibilities.

2. [§106] The Developer. .

~ The "Developer” is CITYLINK INVESTMENT CORPORATION, a California
corporation, whose President and CEO is William D. Jones ("Jones"). The principal office
of the Developer is 2505 Congress Street, Suite 110, San Diego, California 92110.
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Wherever the term "Developer" is used herein, such term shall include any permitted
assignee or successor in interest (including an entity approved by the Board formed by
Developer for the purpose of obtaining equity financing as described in Subsection 5. of
Section 107 below) as herein provided.

E. [§107)  Prohibition Against Change in Ownership and Control of Developer. .

1.  The Developer represents and agrees that its lease of the Site, and its other
undertakings pursuant to this Agreement, are and shall be used for the purpose of timely
redevelopment of the Site and not for speculation in landholding. The Developer further
recognizes that, in view of:

(2) The importance of the redevelopment of the Site to the general welfare
of the community; and

(b) The fact that a change in ownership or control of the Developer, or of a
substantial part thereof, or any other act or transaction involving or resulting in a
significant change in ownership or with respect to the identity of the parties in control
ofthe Developer or the degree thereof, is for practical purposes a transfer or disposition
of the Site; and

(c) The fact that the Site is not to be leased (except in connection with the rental
of the Residential Area and the Mixed Use Area) or used for speculation, but only used
for development and operation by the Developer in accordance with this Agreement;
and

(d) The importance to the Board and the community of the standards for the
development and the use, operation and maintenance of the Site and the subsequent
rental of the Residential Area and the Mixed Use Area;

that the qualifications and identity of the Developer are of particular concemn to the community
and the Board. The Developer further recognizes that it is because of such qualifications and
identity that the Board is entering into this Agreement with the Developer. No voluntary or
involuntary successor-in-interest of the Developer shall acquire any rights or powers under
this Agreement except as expressly set forth herein.

2. Inlight of the foregoing, and except as otherwise provided in this Section 108
and Section 324 of the Agreement, the Developer, without the prior written approval of the
Board, which approval may be given or withheld in the Board's sole discretion, shall not (1)
assign or delegate all or any part of its rights and obligations under this Agreement; or (11)
effect any transaction which would result in any person other than Jones (a) owning fifty percent
(50%) or more of the voting stock of CityLink Investment Corporation, or (b) otherwise being
in control of said corporation.
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3.  This Agreement may be terminated by the Board pursuant to Section 510 if there
is any voluntary or involuntary assignment or transfer described in Subsection 1(b) above
(of this Section 107) prior to the Close of Escrow where the Board's approval is required but
has not been obtained.

4. The Developer shall promptly notify the Board of any and all changes whatsoever
in the identity or degree of ownership of Developer and its members, partners or shareholders,
of which it or any of its members, partners or shareholders have been notified or otherwise
have knowledge or information.

5. The Board acknowledges that the Developer may desire to obtain equity
participation to assist in financing its activities under this Agreement. The Board hereby agrees
to approve the inclusion of such equity participation by the Developer, whether by investment
in the Developer entity, assignment of this Agreement to a new entity of which the equity
participant is a part, or similar mechanism, provided that the Board determines that: (a) CityLink
Investment Corporation, or an affiliate entity, remains the managing general partner or managing
member of the Developer, with sufficient control for CityLink Investment Corporation, or

.such affiliate entity, as evidenced in the entity's governing docurnents, to assure that the design
and construction of all elements of the Project will be completed in the manner and to the quality
contemplated by this Agreement; (b) the new entity is at least comparable in all material respects
(including experience, character and financial capability) to the Developer before the change;
(c) the ownership structure of the new entity (including that of its constituent members, partners
or shareholders) is not so complex or otherwise structured in a way as to make the provisions
of the Ground Lease entitled " Additional Rent Payable on Transfer of Interests" unreasonably
difficult or burdensome to administer or enforce, and (d) the change is otherwise consistent
with this Agreement. Developer shall provide the Board such information about the entity
as the Board may reasonably request in order to make such determination. The documents
implementing any such change shall be satisfactory and subject to the prior written approval
of the Board. If the Project is developed pursuant to two leases as described in Section 201,
then the Developer may form two entities (one for each lease) each of which satisfy the criteria
of this paragraph. After the assignment of the Developer's rights to an entity-approved by the
Board, a transfer of interests in or management of CityLink Investment Corporation and/or
such entity which results from the death or incapacity of Jones shall not be deemed an
assignment in violation of this Agreement, provided that such entity demonstrates to the Board
that it is managed by a person with qualifications and experience at least reasonably comparable
to those of Jones.

6.  Absentan express signed written agreement between the parties to the contrary,
no assignment of any of the rights or obligations of Developer under this Agreement shall
result in a novation or in any other way release Developer from its obligations under this
Agreement. No consent by the Board to any assignment by Developer shall constitute a consent
to any other assignment or commit the Board to provide its consent to any future assignment.
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F. [§ 108])  Schedule of Performance.

Developer shall design, develop and construct the Project strictly in accordance with the
"Schedule of Performance” attached hereto as Attachment No. 3 and incorporated herein.

II. [§ 200] SITE DISPOSITION.
A. [§ 201]  Lease of Site.

1. The Board agrees to lease the Site to the Developer, and the Developer agrees
to lease the Site from the Board, for development of the Project in accordance with and subject to
all the terms, covenants and conditions of this Agreement and subject to the terms, covenants and
conditions of the "Ground Lease" attached hereto as Attachment No. 5 and incorporated herein by
this reference. The "Fundamental Business Terms" of the Ground Lease are attached hereto as
Attachment No. 6 and incorporated herein by this reference.

2. The Commencement Date of the Ground Lease shall be the date that escrow closes
and the Memorandum of Lease for the Ground Lease ("Memorandum of Lease") is recorded ("Close
of Escrow"), and the parties shall insert that date, or authorize the Escrow Holder to insert that date,
into the Ground Lease. The date scheduled for Close of Escrow (the "Closing Date") shall be a date
mutually agreed by the parties, but shall not in any event be later than July 15, 2001.

3. Ifthe Developer should so request, the Board will reasonably consider entering
into not more than two (2) separate ground leases with the Developer, one primarily for the development
of the Residential Area and one primarily for the development of the Mixed Use Area. The Developer
shall request that the Board enter into two (2) separate ground leases as soon as is reasonably possible,
but in any event not later than ninety (90) days before the Closing Date. The Board will not
unreasonably withhold its consent to such a request, provided that: (1) this Agreement, the form of
Ground Lease, and other related documents are modified to accommodate such a change in a manner
acceptable to the Board; (2) any new agreements required by the new arrangement (e.g., a reciprocal
easement agreement) are entered into in form and substance acceptable to the Board; (3) the Board
does not thereby incur any significant additional costs or liabilities or relinquish any significant nghts
(except as contemplated by this Agreement and the form of Ground Lease), and (4) the Board is
otherwise provided assurances satisfactory to the Board that the Board’s objectives under this Agreement
will be fulfilled. Certain portions of this Agreement -- such as the form of Ground Lease and the
Fundamental Business Terms -- are drafted in 2 manner which assumes for purpose of illustration
that two separate leases will be executed; however, neither party shall be bound to utilize two leases
unless (a) the Developer so requests, and (b) the Board consents to the request, as described above
in this Section 201. Other portions of this Agreement which assume that a single lease will be executed
may need to be modified if the Developer requests two leases and the Board consents to the request.

4. Ifthe Developer requests two leases and the Board consents to the request, the
parties shall promptly work together to finalize the lease forms and make the other adjustments, as
described above, necessary to accommodate two leases of the Site. Developer shall prepare and propose
a form of reciprocal easement agreement ("REA") which will provide, among other things, for the
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Jjoint use and maintenance of entries and exits, parking areas, and other facilities. Board agrees that
1t will not unreasonably withhold its consent to such REA and Board further agrees that, in the event
that one Ground Lease expires or is terminated and the other Ground Lease is still in effect, the REA
shall nevertheless remain in effect and that Board shall assume and perform the obligations under

_the REA of the lessee whose Ground Lease expired or was terminated which accrue after the termination
of the Ground Lease (but Board shall have no liability for any obligations or defauits of Lessee which
accrue or occur (a) before the termination of the Ground Lease or (b) after the Board enters into a
new ground lease of such portion of the Site, provided the new lessee assumes the obligations under
the REA of the lessee whose Ground Lease expired or was terminated). The parties shall use reasonable
efforts to finalize the lease forms and make the other adjustments described above at least thirty (30)
days before the Closing Date. k

5.  The Board shall convey to the Developer and the Developei' shall accept the
leasehold interest in the Site in the condition provided in Section 202 hereof.

B. [§ 202]  Condition of the Site.
1.  Condition of Title. Leasehold title to the Site shall be subject only to the

"Permitted Title Exceptions” as defined in the exhibit entitled "Condition of Title", attached
hereto as Attachment No. 7 and incorporated herein by this reference.

2. Physical Condition. Except as provided in Section 402 below, the Site and all
improvements thereon shall be conveyed in an "as is" condition, with no warranty, express
or implied by the Board as to the condition of the soil (or water), its geology, or the presence -
of known or unknown faults or as to the condition of the improvements. It shall be the sole
responsibility of the Developer, at the Developer's expense, to investigate and determine the
soil (and water) condition of the Site (including improvements) and the suitability of the Site
(including improvements) for the development to be constructed by the Developer. Ifthe soil
(or water) condition of the Site (including improvements), or any part thereof, 1s not in all
respects entirely suitable for the use or uses to which the Site and improvements will be put,

-then except as provided in Section 402 below it is the sole responsibility and obligation of
the Developer to take such action as may be necessary to place the Site and the soil (and water)
condition thereof (including improvements) in all respects in a condition entirely suitable for
the development of the Site. '

C. [§ 203] Delivery of Completed Documents.

Priorto the Closing Date, the Board and the Developer shall complete, execute, acknowledge
(if required for recordation) and deliver into escrow the following documents:

1.  The Ground Lease (in the form attached hereto as Attachment No. 5);
2. The Memorandum of Lease (in the form attached to the Ground Lease as

Exhibit C);
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3.  Alldocuments required for construction financing and permanent financing of
the Project by Developer and approved by Board pursuant to Section 213 below ("Developer
Construction Loan");

4. The Assignment of Construction Contract (as such term is defined in Section 213
below); :

5. The Parking Agreement (as such term is defined in Section 214 below);
6.  The REA (as such term is defined in Section 201 above) (if applicable); and

7. Any other documents necessary for the disposition of the Site as contemplated
in this Agreement.

D.  [§204] Closing.

Close of Escrow (also referred to herein as "Closing") shall be deemed to have occurred upon
recording of the Memorandum of Lease. At Closing, the leasehold interest in the Site shall be conveyed
and possession of the Site shall be delivered to the Developer, and the Ground Lease shall commence.

E. [§205] Conditions to Closing.

Close of Escrow is subject to the following conditions:

1.  Developer Certification. Prior to the Closing Date, the Developer shall certify
in writing to the Board that:

(a) theDeveloperisready, willing and able, in accordance with the terms and
conditions of this Agreement, to perform in accordance with the Scope of Development;

(b) all conditions precedent to Closing of which the Developer is aware
(including the delivery into escrow of documents referred to in Section 203 hereof,
the delivery to the Board of the documents and certifications referred to in Section 213
hereof, and the performance of any other obligations of Developer as set forth in the
Schedule of Performance which are scheduled to be performed before the Closing Date)
have been fulfilled;

(c) that to the best of the Developer's knowledge, (i) the Developer and its
respective partners are not in violation of any order or decree of any court of competent
jurisdiction or, any governmental agency having jurisdiction, which if determined
adversely to the interest of Developer or its respective partners, could materially
adversely affect the Developer's ability to construct, develop, operate and maintain
the Project as set forth in this Agreement and the Ground Lease, and (ii) there are no
pending or threatened judicial or administrative proceedings, which, if determined
adversely to the interests of the Developer or its respective partners, could materially
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adversely affect the Developer's ability to construct, develop, operate and maintain
the Project as set forth in this Agreement and the Ground Lease.

The Developer's certification shall include, if requested by the Board not later than ten (10)
days after the delivery thereof, evidence reasonably satisfactory to the Board that all contracts,
commitments and bonds required by this Agreement are in full force and effect as of the time
of such certification, or will be in full force and effect concurrent with the Closing;

7. Deliveries. All funds and documents described in Sections 203, 206 and 207
have been delivered to Escrow Holder;

3. The Leasehold Title Policy. Escrow Holder can procure the Leasehold Title
Policy insuring title in conformity with Section 208 of this Agreement;

4.  Priortothe Closing Date, the Board shall determine that all conditions precedent
to the Closing have been satisfied and performed, including:

(a) Developer has obtained the Required Land Use Approvals referrcd toin
Section 211; '

(b) Developer has obtained the Off-Site Parking Lease referred to In
Section 212;

(c) Developer has delivered to the Board all of the documnents and certifications
referred to in Section 213 hereof;

(d) Developer has performed any other obligations of Developer as set forth
in this Agreement, including without limitation the Schedule of Performance or the
Scope of Development, which are scheduled to be performed before the Closing Date;
and

(e) All submissions approvals described Schedule of Performance which are
scheduled to be made or obtained before the Closing Date have been made or obtained. -

5. Developer has obtained a commitment from an insurance company authorized
to issue insurance in California to issue at Closing for 2 commercially reasonable premium
a policy of pollution legal liability insurance insuring Developer, Developer's lender and Board
against third-party claims for bodily injury or property damage, including, but not limited
to, claims by such third-parties to the effect that Developer's excavation, construction,
dewatering or other activities have exacerbated hazardous substance conditions on adjoining
or nearby properties. The aggregate limit of such policy shall be at least $5,000,000 which
coverage shall be provided for a term of not less than five (5) years.

6. The Developer is not in material default under this Agreement, and
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7. The Board is not in material default under this Agreement.

Waiver of Conditions Precedent. The conditions precedent described in Subsections 3 and

7 of this Section 205 are for the sole benefit of Developer, and Developer unilaterally may waive
such condition. The conditions precedent described in Subsections 1, 4 and 6 of this Section 205
are for the sole benefit of the Board, and the Board unilaterally may waive any or all of such conditions.
Except as otherwise expressly provided in this Agreement, any other closing conditions described
in this Agreement may be waived only by written notice from both Developer and the Board to Escrow
Holder and each other.

MTDB/MorenaStation
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F. [§ 206] Escrow and Escrow Instructions.

1.  The Board agrees to open an escrow for the purposes of this Agreement with
Chicago Title Insurance Company or such other escrow company or escrow department of

- atitle insurance company as may be acceptable to both the Board and the Developer (the

"Escrow Holder"). This Agreement, together with escrow instructions and any supplemental
escrow instructions mutually acceptable to the parties entered into by the parties consistent
herewith (the "Escrow Instructions"), shall constitute the joint escrow instructions of the
Board and the Developer with respect to the conveyance of the leasehold interest in the Site,
and a duplicate original of all such documents shall be delivered to the Escrow Holder upon
the opening of escrow.

2. The Board and the Developer shall provide such additional escrow instructions
as shall be necessary and consistent with this Agreement. The Escrow Holder hereby is
empowered to act under this Agreement and, upon indicating its acceptance of the provisions
of this Section in writing, delivered to the Board and to the Developer within five (5) days
after the opening of the escrow, shall carry out its duties as Escrow Holder hereunder.

3.  TheBoard shall not pay any fees, charges or costs in connection with the Closing;
Developer shall pay all such expenses.

4. The Developer shall pay into escrow to the Escrow Holder the following fees,
charges and costs promptly after the Escrow Holder has notified the Board of the amount of

such fees, charges and costs prior to the Closing Date:

(a) Al:(i)escrow fees, (ii) city or county transfer, conveyance or documentary
taxes or fees, and (iii) recording and notary fees;

(b) The premium for the Leasehold Policy referred to in Section 208 below
and any lender’s policy required in connection with the Developer’s Construction Loan;

and

5.  The Escrow Holder is authorized to:
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(a) Pay,and charge the Developer, for any fees, charges and costs payable under
this Section to third parties. Before such payments are made, the Escrow Holder shall
notify the Board and the Developer of such fees, charges and costs;

(b) Deliver the Ground Lease and other documents (including those referred
to in Section 203 hereof) to the parties entitled thereto when the conditions of the
escrow have been fulfilled by the Board and the Developer;

(¢) Record the Memorandum of Lease and any instruments delivered through
this escrow if necessary or proper to vest an enforceable leasehold interest in the
~Developer in accordance with the terms and provisions of this Agreement; and

(d) Do all things necessary and authorized to be done to fulfill this Agreement
and the escrow instructions. '

6. If the escrow is not in condition to permit the delivery of the Ground Lease,
recordation of the Memorandum of Lease, and recordation of any documents in connection
with any Developer Construction Loan by the Closing Date, either party who is not then in
default hereunder may, in writing, terminate this Agreement as provided in Sections 509 and
510 (including any cure period) and demand the return of its money, papers, documents, or
real property. Thereupon all rights, liabilities, duties and obligations of the parties under this
Agreement shall be determined as provided in Sections 509-511 hereof. No termination or
demand for return shall be recognized until ten (10) days after the Escrow Holder shall have

- mailed copies of such demand to the other party at the address of its principal place of business.
Objections, if any, shall be raised by written notice to the Escrow Holder and to the other party
within the 10-day period. If any objections are raised within the 10-day period, the Escrow
Holder is authorized to hold all money, papers and documents until instructed by mutual
‘agreement of the parties or, upon failure thereof, by a court of competent jurisdiction. If no
such demands are made, the escrow shall be closed as soon as the conditions contained in
this Agreement concerning the conveyance of the leasehold interest in the Site have been
satisfied.

7.  The Escrow Holder shall not be obligated to return any such money, papers or -
documents except as provided in Subsection 6 above, or upon the written instructions of both
the Board and the Developer or until the party entitled thereto has been determined by a final
decision of a court of competent jurisdiction.

8.  Any amendment td the Escrow Instructions shall be in writing and signed by
both the Board and the Developer. At the time of any amendment, the Escrow Holder shall
agree to carry out its duties as Escrow Holder under such amendment.

9.  Allcommunications from the Escrow Holder to the Board or the Developer shall
be directed to the addresses and in the manner established in Section 601 of this Agreement
for notices, demands and communications between the Board and the Developer.
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10.  The liability of the Escrow Holder under this Agreement is limited to performance
of the obligations imposed upon it under this Agreement and the Escrow Instructions, and
any supplemental escrow instructions delivered to and accepted by the Escrow Holder.

11. Each party hereto represents to the other that it has not authorized any broker
or finder to act on 1ts behalf in connection with this Agreement and that it has not dealt with
any broker or finder purporting to act on behalf of any party. Each party hereto agrees to
indemnify, defend and hold harmless the other party from and against any and all losses, liens,
claims, judgments, liabilities, costs, expenses or damages (including reasonable attorneys'
fees and court costs) of any kind or character arising out of or resulting from any agreement,
arrangement or understanding alleged to have been made by such party or on its behalf with
any broker or finder in connection with this Agreement or the transaction conternplated hereby.
Notwithstanding anything to the contrary contained herein, this section shall survive the Closing
or any termination of this Agreement.

12. If'the Board has approved the use of two (2) Ground Leases, there shall be two
(2) Escrows and two (2) Closings, but each of the Escrows shall be conditioned on the
concurrent Closing of the other Escrow. The Board, in its sole and absolute discretion, may
waive this condition.

G. [§ 207]  Deposit of Monies and Recordation of Documents.

The parties hereto shall each deposit any monies required to close the escrow with the Escrow
Holder prior to the Closing Date; provided that the Escrow Holder shall have notified the parties hereto
in writing that the Ground Lease, the Memorandum of Lease and other documents referred to in
Section 203 hereof have been delivered to the Escrow Holder and that title is in the condition to be
conveyed in conformity with the provisions of Section 202 of this Agreement. The Escrow Holder
shall cause the Title Insurance Company to deliver to the Developer a leasehold title insurance policy
insuring title in conformity with Section 208 of this Agreement, deliver to the parties fully executed
duplicate originals of the Ground Lease, and record the Memorandum of Lease in the Official Records
of the County Recorder for the County of San Diego. The Ground Lease shall not be recorded.

The parties agree to perform all acts necessary for recordation in sufficient time to close escrow
in accordance with the provisions of this Agreement.

H. [§208]  Title Insurance.

Concurrently with the recordation of the Memorandum of Lease and the delivery of the executed
duplicate originals of the Ground Lease to the parties, First Southwestern Title Insurance Company
or such other title insurance company approved by the Board and satisfactory to the Developer (the
"Title Insurance Company") shall provide and deliver to the Developer a title insurance policy insuring
that the leasehold title in the Site is vested in the Developer subject only to the Permitted Title
Exceptions and all standard exceptions and exclusions from coverage set forth in the form of title
policy ("Leasehold Title Policy"). The Leasehold Title Policy shall be in such amount as the Developer
and the Title Insurance Company may agree. At Developer's option and sole cost, and provided that
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the Closing is not thereby delayed, Developer may obtain an AL TA extended coverage leasehold owners
policy oftitle insurance, subject only to the Approved Title Exceptions and such exceptions and other
matters as are revealed by or result from the ALTA survey. The Title Insurance Company shall provide
the Board with a copy of the Leasehold Policy.

1. [§209] Taxes and Assessments.

Ad valorem taxes and assessments, if any, levied, assessed or imposed on the Site during any
period prior to the Commencement Date of the Ground Lease shall be borne by the Board. Ad valorem
taxes and assessments (including possessory interest taxes), if any, levied, assessed or imposed on
the Site during any period commencing after the Commencement Date of the Ground Lease shall be
borne by the Developer, pursuant to the Ground Lease.

J. [§210] Occupants of the Site.

The Site shall be conveyed free of any possession or right of possession except that of the
Developer.

K. [§ 211]  Required Land Use Approvals.

Developer, at its sole cost and expense, shall use its reasonable best efforts to obtain all
approvals, permits and authorizations from governmental and quasi-governmental agencies and other
parties required for the development of the Project, including without limitation the approvals listed
on Attachment No. 8 attached hereto and incorporated herein (the "Réquired Land Use Approvals").
The Developer's rights and obligations to lease the Site pursuant to this Agreement shall be subject
to, and conditioned upon, the Developer’s obtaining the Required Land Use Approvals.

L. [§ 212]  Off-Site Parking Lease.

Developer, atits sole cost and expense, shall use its reasonable best efforts to obtain approval
of a long-term lease between the Board and the City of San Diego of City property along Friars Road
adjacent to the Site for approximately one hundred twenty (120) parking spaces for the exclusive use
of trolley park-and-ride patrons of the Morena Station during trolley hours (the "Off-Site Parking Lease")
on terms acceptable to the Board in its sole discretion. Itis anticipated that the Off-Site Parking Lease
shall contain the following terms: (a) a term of fifty five (55) years, (b) nominal or no rent payable,
(¢) the site shall be improved by Developer and maintained by the Board, and (d) the site shall be
improved and available for the use of trolley park-and-ride patrons before the parking currently available
on the Site is disturbed by construction of the Project. The lease the Site pursuant to this Agreement
shall be subject to, and conditioned upon, the Developer’s obtaining City approval of the Off-Site
Parking Lease.
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. M. [§213] Submission of Evidence of Financing and Project Commitments.

The Developer shall report regularly as requested by the Board (but at least every three (3)
months) on its progress in obtaining financing for the development on the Site. The reports may be
oral, or shall be in writing if requested by the Board. The reports shall explain in reasonable detail
the sources and methods of financing sought, the status of obtaining the financing and the issues, if
any, which must be resolved, and the pre-leasing activity which is required or has been achieved.
The information in the reports shall remain confidentia! to the extent permitted by law, recognizing
without limitation that they are subject to review by responsible officials, employees and contractors
of the Board.

Not later than the times specified therefor in the Schedule of Performance, the Developer shall
submit to the Board for approval, which approval shall not be unreasonably withheld, the following:

1. A current certified financial statement or statements covering the last two (2)
years, or other financial statements or forms of financial confirmation, in such form reasonably
satisfactory to the Board, evidencing the sources of capital sufficient to demonstrate that the
Developer has adequate funds and is committing such funds to cover the construction costs
and other costs the Developer is expected to incur in fulfilling the obligations of this Agreement.

2. Evidence satisfactory to the Board that the Developer has obtained the financing

necessary for the acquisition and development of the Project in accordance with this Agreement.

. Such evidence of financing shall include the following, certified by the Developer to be true
and correct copies thereof:

(a) A copy ofthe term sheet describing the details of the terms and conditions
of the mortgage loan or loans obtained by the Developer (both for interim construction
financing and take out financing if a condition of funding the construction loan) to
assist in financing the construction of the Project; ’

(b) Construction and permanent loan commitments from Permitted Mortgagees
(as defined in the Ground Lease) subject only to such conditions as may be approved
by the Board;

(¢) Copiesofall proposed construction and permanent loan documents (e.g., l
notes, trust deeds, indentures, loan agreements, etc.) pertaining to the Project; and

(d) Evidence satisfactory to the Board of sources of equity capital sufficient
to demonstrate that the Developer has adequate funds legally committed to cover the
difference, if any, between construction cost minus financing authorized by mortgage
loans, and evidence of Developer's financial ability to meet normally anticipated cost
OVEr-Tuns. :

. 3.  Acopy of the contract between the Developer and the general contractor for the
construction of improvements upon the Site. Such contract shall be submitted to Board for
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approval prior to execution and shall be deemed approved unless Board provides written notice
to the Developer of disapproval within ten (10) working days of receipt. Such contract shall
provide for the commencement of construction on the Site by dates certain, which dates shall
be in conformance with this Agreement. Such contract shall contain retention provisions
requiring withholding of a minimum of five percent (5%) of payments due to the general
contractor .and subcontractors until the contractual obligations of such entities are fully
completed. Such contract shall also contain, to the Board's reasonable satisfaction, adequate
indemnification, insurance and other contractual provisions as may reasonably be required

to protect the Board and any other provisions required by this Agreement to be contained in
such contract, and shall be certified by the Developer to be a true and correct copy thereof.
Without limiting the foregoing, the contract between the Developer and the general contractor
shall be approved by the Board and executed by the Developer and the general contractor on
or prior to the Closing Date. Developer shall also deliver to the Board, for the Board's
information, copies of all contracts between the general contractor and all finish work
subcontractors and all subcontractors whose work exceeds five percent (5%) of the total
construction contract costs; provided, however, that the Board shall not have the right to approve
such contracts.

4. Anassignment by the Developer, in form and substance satisfactory to the Board,
assigning to the Board as security for the Developer's performance under this Agreement, the
interests of the Developer under the construction contract with the general contractor referred
to in Subsection 3 of this Section (the "Assignment of Construction Contract”). It is
understood and agreed that such assignment will be expressly subordinate to any assignment
of such contracts required by a Permitted Mortgagee.

5:  Evidence satisfactory to the Board that Developer has obtained, in form and
substance acceptable to the Board, all Required Land Use Approvals and any other permits,
approvals and authorizations of any type required for the design, development, construction,
use and operation of the Project.

6.  Evidence satisfactory to the Board that Developer has obtained, in form and
substance acceptabie to the Board, all easements, encroachment agreements, licenses and other
off-site nghts required for the development, construction, use and operation of the Project.

7. Evidence satisfactory to the Board th_ét Developer has obtained, in form and
substance acceptable to the Board, the Off-Site Parking Lease.

It is the purpose of this procedure to ensure to the satisfaction of the Board that the leasehold
interest in the Site will not be conveyed uniess and until Developer demonstrates that it has sufficient
financing and development commitments to commence and complete the construction of all of the
improvements to be constructed pursuant to this Agreement. Prior to the close of escrow, the Developer
shall provide or cause to be provided to the Board any additional evidence reasonably required by
the Board to establish that all items required under this Section are current and in full force and effect.
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. The Board shall approve all evidence, contracts and commitments required under this Section
within the time established therefor in the Schedule of Performance except as otherwise set forth in
this Section. Such approval shall not be unreasonably withheld. Any disapproval shall be given in
writing with the specific reasons therefor. In the event the Board shall disapprove any evidence,
contracts or commitments required under this Section, the Developer may revise and resubmit the
same within thirty (30) days of receipt of the Board's wnitten disapproval.

N. [§214] Parking Agreement. The parties shall enter into a parking agreement
governing the shared use and maintenance of the on-Site Parking Facilities as described in Section
103 (the "Parking Agreement"). The Parking Agreement shall provide for (a) the construction of
the on-Site Parking Facilities at Developer's sole cost and expense, (b) the shared maintenance of
landscaping, lighting, and paving in the on-Site parking Facilities, and (c) the provision of security
by each party sufficient for its own requirements. The Parking Agreement shall not (x) require the
Board to maintain or contribute to the maintenance of any portion of the on-Site Parking Facilities
other than that used by trolley patrons, (y) require that the Board provide or contribute to a level of
maintenance or security greater than that provided at other trolley stations, or (z) require that the Board
provide any security for the benefit of Developer or the residents or occupants of the Project. The
parties shall use reasonable efforts to complete the Parking Agreement at least thirty (30) days before
the Closing Date.

II. [§ 300] DEVELOPMENT OF SITE.

. A. [§301] Development of Site.

1. [§302] Scopeof Development.

The Developer shall develop the Site with the Project as provided in the Scope of
Development. ‘

2. [§303] Preliminary Drawings.

(a) The "Basic Concept Drawings," as that term is defined in the Scope of
Development, and related documents containing the overall plan for development of
the Site, have been submitted to the Board. N

(d) The Developer shall submit for approval by the Board, the "Schematic
Design Drawings," as that term is defined in the Scope of Development, containing
the overall plan for development of the Project and all materials required for application
for the Required Land Use approvals, within the time set forth therefor in the Schedule
of Performance.

(c) The Developer shall submit for approval by the Board, the "50% Complete

Construction Drawings", as that term is defined in the Scope of Development, and

. related documents containing the overall plan for development of the Project within
the time set forth therefor in the Schedule of Performance. The Design Development
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Drawings shall be consistent with the Schematic Design Drawings. Any changes to
the approved Design Development Drawings and related documents shall be mutually
agreed upon between the Developer and the Board.

-

3. [§304] Construction Plans, Drawings and Related Documents.

(a) The Developer shall prepare and submit construction plans, drawings and
related documents to the Board for architectural and site planning review and written
approval as and at the times established in the Schedule of Performance. The
construction drawings prepared by Developer shall include all private and public
improvements and on-site and off-site utilities required by the Scope of Development.
The construction plans, drawings and related documents shall be submitted in two
stages: preliminary and final working drawings. "Final Construction Drawings and

‘Related Documents" are hereby defined as those drawings and materials which are

in sufficient detail to obtain a building permit.

(b) The Developer shall also ptepare and submit to the Board for its approval
preliminary and final landscaping and finish grading plans for the Site. Such
preliminary and final plans shall be prepared and submitted within the times established
in the Schedule of Performance, subject to extensions as are authorized herein or as
mutually agreed to by the parties hereto. ’

(c) During the preparation of all drawings and plans, Board staff and the
Developer shall hold regular progress meetings to coordinate the preparation of,
submission to, and review of construction plans and related documents by the Board.
The Board and the Developer shall communicate and consult informally as frequently
as is necessary to insure that the formal submittal of any documents to the Board can
receive prompt and speedy consideration. -

(d) If any revisions or corrections of plans approved by the Board shall be
required by any government official, agency, department or bureau having jurisdiction,
or any lending institution involved in financing, the Developer and the Board shall
cooperate in efforts to obtain a waiver of such requirements or to develop a mutually
acceptable and commercially reasonable alternative.

4, [§305] Board Approval of Plans, Drawings and Related Documents.

(a) The Board shall have the right of review (including, but not limited to,
architectural review) and approval of all plans, drawings and related documents for
the development of the Site, including any proposed changes therein subject to other
provisions hereof.

The Developer has retained Fehlman LaBarre as the architect for the Project

through construction completion, provided, however, that Developer may retain a
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substitute or additional architect if Board approves in writing, in advance of such
substitution.

The Board shall approve, conditionally approve or disapprove such plans,
drawings, and related documents referred to in this Agreement (and any proposed
changes therein) within the times established in the Schedule of Performance. Any
disapproval shall state in writing the reasons for disapproval and the steps which must
be taken to achieve such approval. Subject to the succeeding paragraph, the Developer,
upon receipt of a disapproval, shall revise such portions of the plans, drawings or related
documents in a manner that satisfies the reasons for disapproval, and shall resubmit
such revised portions to the Board as soon as possible after receipt of the notice of
disapproval, but in no event more than thirty (30) calendar days after receipt of the
notice of disapproval. The Board shall approve or disapprove such revised portions
in the same manner and within the same time frame as provided in the Schedule of
Performance for approval or disapproval of plans, drawings and related documents
initially submitted to the Board.

Ifthe Developer desires to make any substantial change in the Final Construction
Drawings and Related Documents after their approval by the Board, the Developer
shall submit the proposed change to the Board for its approval. The Board shall
approve, conditionally approve or disapprove such proposed change as provided in
this Section and in the same manner and within the same time period as provided in
the Schedule of Performance for approval or disapproval of plans, drawings and related
documents imtially submitted to the Board.

Board may request the Developer to make changes to the Final Construction
Drawings and Related Documents following Board approval thereof, but Board shall
not require any change if (i) such change would increase the Development Costs of
the Project and Board does not agree to provide the estimated additional necessary
funding, including funding for reasonable consultant fees necessary to prepare such
changes; or (ii) such change would cause a material delay in the completion of the
Project construction; or (iii) such change would materially adversely affect the value
of the Project.

(b) The Board neither undertakes nor assumes nor shall it have any responsibility
or duty to Developer or to any third party to review, inspect, supervise, pass judgment
upon or inform Developer or any third party of any matter in connection with the
development or construction of the Project, whether with respect to the quality,
adequacy or suitability or the plans, any labor, service, equipment or material furnished
to the Project, any person furnishing the same or otherwise. Developer and all third
parties shall rely upon its or their own judgment with respect to such matters, neither
Developer nor any third party is entitled to rely on any review, inspection, supervision,
exercise of judgment or information supplied to the Developer or to any third party
by the Board in connection with this Agreement.
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The parties shall prepare and attach to the Ground Lease at Closing a schedule describing .
the plans, drawings, and related documents which have been approved by the Board.

5. [§306} Cost of Construction.

The entire cost of developing the Site and constructing all improvements thereon shall
be borne by the Developer. The Board and the Developer shall each pay the costs necessary
to administer and carry out their respective responsibilities and obligations under this
Agreement.

6. [§307] Indemnification.

To the fullest extent permitted by law, the Developer shall indemnify, protect, defend
and hold harmless the Board and its officers, employees and agents, from and against all
liability, loss, damage, costs, or expenses of any kind (including court costs) arising from or
as a result of any accident, injury, loss or damage whatsoever caused to any person or to the
property of any person which shall occur on or adjacent to the Site and which shall be directly
or indirectly caused by any acts done thereon or any errors or omissions of the Developer,
its agents, employees and contractors, or any of them, including but not limited to, claims of
negligent or defective design or construction, regardless of whether any such liability occurs
before or after issuance of the Certificate of Compliance. These indemnity obligations shall
survive the expiration or termination of this Agreement. Developer's obligations under this
Section exclude only claims, losses or liability to the extent due to the gross negligence or
willful misconduct of Board or its officers, employees and agents.

7. [§308] Local, State. and Federal Laws.

The Developer shall comply with all applicable laws, including all applicable federal
and state labor standards. ‘

8. [§309] City and Other Governmental Board Permits.

Before commencement of any work or improvement upon the Site, the Developer shall
secure or shall cause to be secured, any and all permits, approvals or certificates which may
be required by the Board, the City or any other governmental agency with jurisdiction over
the Site or over the construction, development or work contemplated under this Agreement.
The Board shall cooperate with Developer and provide all proper assistance to the Developer
in securing these permits and certificates and any other approvals required for the Project in
order to meet the time periods set forth in the Schedule of Performance; provided that the Board -
shall not be required to incur any expense in connection with providing any such assistance.

9. {§310] Taxes, Assessments, Encumbrances and Liens.

The Developer shall not place orallowto be pléced onthe Site, or any portion thereof,
any mortgage, trust deed, encumbrance or lien and the Developer shall remove, or shall have
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removed, any levy or attachment made on the Site, or any portion thereof, or shall assure the
satisfaction thereof within a reasonable time. Nothing herein contained shall be deemed to
prohibit the Developer from contesting the validity or amounts of any encumbrance or lien,
norto limit the remedies available to the Developer withrespect thereto, provided such contest
does not subject the Site, or any portion thereof, to forfeiture or sale.

B. [§ 311]  Sale of Developer's Interest in the Project.

Except as otherwise expressly provided in this Agreement, the Developer shall not under any
circumstances be entitled to assign this Agreement or any of the rights herein, without the prior written
consent of the Board, which may be granted or withheld in the sole and absolute discretion of Board.

If, contrary to the provisions of this Agreement, the Developer does assign this Agreement
or any of the rights herein, or any change in the ownership or control of Developer in violation of
Section 107 occurs, in addition to all other legal and equitable remedies the Board may be entitled
to, the Board shall be entitled to recover from Developer the total consideration received by Developer
for such sale, transfer, conveyance or assignment. Said consideration shall belong and be paid
immediately to the Board.

IV.  [§ 400] USE OF THE SITE.

A. {§401] Inspection of the Site.

1. . During the first ninety (90) days after the Effective Date (the "Feasibility Period"),
Developer shall fully and independently inspect and assess the condition of the Site and any other
information deemed pertinent by Developer to its acquisition, use or development of the Site (including
any permits, approvals, laws, statutes, rules, ordinances and other governmental regulations or
requirements applicable to the Site), and shall approve or disapprove the same in its sole discretion.
In connection therewith, Developer shall have the right to physically inspect, and to cause one or more
engineers or other representatives of Developer to physically inspect, the Site without interfering with
the Board's operation of the Site. Developer shall make such inspections in good faith and with due
diligence. Allinspection fees, appraisal fees, engineering fees and other expenses of any kind incurred
by Developer relating to the inspection of the Site will be solely Developer's expense. The Board
shall cooperate reascnably with Developer in providing access to the Site for such inspections. The
Board hereby reserves the right to have a representative present when Developer conducts any inspection
of the Site. Prior to and as a condition to Developer making each physical inspection of the Site,
Developer shall provide the Board with all of the following items reasonably in advance of such
inspection (but in any case at least one (1) Business Day before such inspection): (a) reasonably detailed
written notice of the proposed date, time and nature of such inspection, (b) evidence in a form reasonably
acceptable to the Board that Developer has obtained and will maintain in force and effect insurance
that is, in the Board's judgment, appropriate to cover any risks related to such inspection, and (c)
evidence in a form reasonably acceptable to the Board that Developer has obtained all permits or other
governmental approvals required for such inspection. After the expiration of the Feasibility Peniod,

MTDB/MorenaStation DDA 30Mar00. wpd

3/30/00 - 1 9'



Developer may continue to inspect the Site during the pendency of this Agreement but without
additional termination rights. '

2. Developer shall indemnify, protect, defend (with counsel approved by the Board)
and hold harmless the Board, its contractors and employees from and against any and all injunes,
losses, liens, claims, judgments, liabilities, costs, expenses and damages (including reasonable attorneys'
fees and court costs) sustained by or threatened which result from or arise out of any inspections of
the Site by Developer or its representatives, however caused. Notwithstanding any provision herein
to the contrary, the indemnity contained in the preceding sentence shall survive the Closing or the
earlier termination of this Agreement.

3. Developershall deliverto the Board, within five {5) business Days after receipt,
copies of all studies, reports and similar information, including all suppiements, addenda and updates
of such information, regarding the physical condition of the Site (e.g., soils, geotechnical, hydrological,
and environmental reports, studies, asséssments and tests) obtained by Developer.

B. [§ 402] Hazardous Substances.

1. Developershall not, without the Board's prior written consent, use, store, generate,
dispose or otherwise allow any "Hazardous Substances” (as defined below) onto the Site.

2.  Developershall comply with all nules, laws and regulations relating to Hazardous
Substances which Developer uses, stores or allows on the Site.

3. Developer shall not cause the unlawful release, deposit, discharge or disposal
of any Hazardous Substances on or around the Site or permit the unlawful release, deposit,
" discharge or disposal of any Hazardous Substances on the Site.

4,  No above or underground storage tanks shall be installed or maintained on the
Site without Board's prior express written approval.

5.  Developer shall be responsible for posting on the Site any signs required by any
state, federal or local law, including, without limitation, Section 25249.6 of the California
HEALTH AND SAFETY CODE and regulations promulgated pursuant thereto. Developer shall
also complete and file any business response plans or inventories required by any state, federal
or local law, including, without limitation, Chapter 695 of the California HEALTHAND SAFETY
CoDE and regulations promulgated pursuant thereto. Developer shall concurrently file a copy
of any such business response plan or inventory with Board.

6. Developer shall defend, indemnify and hold harmless the Board and its officers,
employees, and agents from any claims, liability, injury, damage, costs or expenses (inciuding
without limitation, attorneys' fees and the cost of any cleanup, testing, remediation, removal
or disposal of Hazardous Substances) relating to or arising out of any Hazardous Substances
released, deposited, discharged or disposed onto, under or around the Site by Developer, its
contractors, employees, agents or assigns or arising as a result of Developer's violation of the
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provisions of this Section. The obligations of this paragraph shall survive the expiration or
termination of this Agreement.

7.  The Board has delivered to Developer a copy of that certain "Groundwater
Assessment in the Area of the New Morena Trolley Station for the Mission Valley West Light
Rail Transit Extension, on the Block Bounded by Morena Boulevard, Linda Vista Road, Friars
Road and Napa Street, San Diego, California" prepared by Earth Tech and dated November 7,
1996 (the "Earth Tech Report"). The Earth Tech Report identifies a "plume" of certain
Hazardous Substances in the groundwater on the Site, as more particularly described in the
Earth Tech Report (the "Known Plume"). The Board shall indemnify, defend and hold
harmless Developer, its permitted successors and assigns, from any and all loss, liability, costs
and expenses (including, without limitation, attorneys' fees and costs of cleanup, testing,
remediation, removal or disposal of Hazardous Substances) arising out of the Known Plume
and, subject to Subsection (¢) below, any enlargement or migration of the Known Plume onto
or under the Site; provided, however, that:

(2) theBoard's obligations under this paragraph shall not apply to any Hazardous
Substances other than the Known Plume;

(b) the Board's obligations under this paragraph shall not apply to, and the
Developer at its sole cost and expense shall be responsible for, any and all cleanup,
testing, remediation, removal and disposal costs and expenses necessitated as a result
of Developer's activities on the Site, including without limitation soil excavation and
temporary construction "dewatering"; '

(c) the Board's obligations under this paragraph shall not apply to the extent
that the Developer's excavation, construction, dewatering or other activities exacerbate
Hazardous Substance conditions on the Site or on adjoining land;

. {(d) the Developer shall use commercially reasonable efforts to avoid any loss,
liability, costs or expenses arising out of the Known Plume; and

(¢) neither the Board nor the Developer waive any rights of recovery against
the parties who are responsible for any Hazardous Substance contamination, and the
parties agree to reasonably cooperate with each other in connection with recovery of
any remediation and other costs incurred by either party as a result of such
contamination.

The obligations of this paragraph shall survive the expiration or termination of this Agreement.

8.  Developer hereby releases the Board and its officers, employees, and agents from
any claims, liability, injury, damage, costs or expenses (including without limitation, attorneys'
fees and the cost of any cleanup, testing, remediation, removal or disposal of Hazardous
Substances) relating to or arising out of any Hazardous Substances released, deposited,
discharged or disposed onto, under or around the Site except for the obligations of the Board
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under Subsection 7 of this Section 402. Developer agrees as to the matters released to waive .
the benefits of Section 1542 of the CiviL CODE of the State of California, which provides as
follows:

"A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the
release, which if known by him must have materially affected his
settlement with the debtor."

Developer's Initials Board's Initials
The obligations of this paragraph shall survive the expiration or termination of this Agreement.

9.  Theterm "Hazardous Substances”, when used in this Agreement, shall mean
any hazardous waste or hazardous substance as defined in any federal, state, or local statute,
ordinance, rule, or regulation applicable to the property, including, without limitation, the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (Title
42 United States Code 9601-9662), the Resource Conservation and Recovery Act (Title 42
United States Code 6901-6992k), the Carpenter-Presley-Tanner Hazardous Substance Account
Act (Health and Safety Code 25300- 25395) and the Hazardous Waste Control Law (Health
and Safety Code 25100-25250.25). "Hazardous Substances” shall also include asbestos or
asbestos-containing materials, radon gas, and petroleum or petroleum fractions, whether or
not defined asa hazardous waste or hazardous substance in any such statute, ordinance, rule,
or regulation.

C. [§403] Obligation to Refrain from Discrimination.

There shall be no discrimination against or segregation of any person, or group of persons,
on account of race, color, religion, creed, national origin, ethnicity, disability, marital status, sex or
sexual orientation, in connection with the construction of the Project or in the lease, sublease, transfer,
use, occupancy, tenure or enjoyment of the Site, or any part thereof, nor shall the Developer itself
or any person claiming under or through the Developer establish or permit any such practice or practices -
of discrimination or segregation with reference to the selection, location, number use or occupancy
of tenants, lessees, subtenants, or sublessees of the Site.

D. [§ 404] Effect and Duration of Covenants.

1.  Thecovenantsestablished herein shall, without regard to technical classification
and designation, be binding for the benefit and in favor of the Board, its successors and assigns,
and any successor in 1nterest to the Site or any part thereof.

2. The covenants contained in this Agreement shall remain in effect as follows:
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(a) Allindemnity and release obligations shall survive the termination of this
Agreement.

(b) The obligations of Developer under Subsection (3) of Section 401 shall
survive the termination of this Agreement.

(c) All other covenants in this Agreement shall terminate upon the Close of
Escrow.

3. The duties and obligations of the Lessee under the Ground Lease are separate
and independent from the duties and obligations of the Developer under this Agreement, and
a breach by the Developer under this Agreement shall not be deemed a breach under the Ground
Lease.

E. [§ 405]  Effect of Violation of the Terms and Provisions of this Agreement.

The Board shall have the right in the event of any breach.of the terms and provisions of this
Agreement, to exercise all rights and remedies available at law, and to maintain any actions or suits
at law or in equity or other proper proceedings to enforce the curing of such breaches.

V.  [§500} DEFAULTS, REMEDIES AND TERMINATION.

A. . [§501] Defaults — General; Notice.

A failure or delay by any party to perform any term or provision of this Agreement shall
constitute a default under this Agreement. The non-defaulting party shall give written notice of default
to the defaulting party, specifying the default complained of and the actions required to cure the default.
Delay in giving such notice shall not constitute a waiver of any default nor shall it change the time
of default. A party shall be deemed in material default of this Agreement, and the party not in default
shall have the remedies described below, if either: (1) a monetary default is not cured within ten (10)
days after service of the notice of default; or (2) a non-monetary default is not cured within thirty (30)
days after service of the notice of default; or (3) a non-monetary default which cannot reasonably be
cured within thirty (30) days 1s not (a) commenced to be cured within thirty (30) days after service
of the notice of default, (b) pursued diligently, and (c) cured promptly within a reasonable period of
time after commencement of the cure,

Any failures or delays by a party in asserting any of its rights and remedies as to any default
shall not operate as a waiver of any default or of any rights or remedies, or deprive a party of its right
to institute and maintain any actions or proceedings which are aliowed by this Agreement.
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B. [§ 502} Legal Actions.

1. [§503] Institution of Lesal Actions.

Any legal actions must be instituted in the Superior Court of the County of San Diego,
State of California, in any other appropriate court in that County, or in the Federal District
Court for the Southern District of California.

2. [§504] Applicable Law.

The laws of the State of California shall govern the interpretation and enforcement
of this Agreement.

3. [§505] Acceptance of Service of Process.

In the event that any legal action is commenced by the Board against the Developer,
service of process on the Developer shall be made by personal service upon the Developer,
or in such manner as may be provided by law, and shall be valid whether made within or without
the State of California.

C. [§ S06] Rights and Remedies are Cumulative.

Except with respect to rights and remedies which are expressly declared to be exclusive in
this Agreement, the nghts and remedies of any non-defaulting party are cumulative and the exercise
of one or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the defauiting party.

D. [§507] Damages; Specific Performance.

If a party defaults with regard to any of the provisions of this Agreement, after notice and
opportunity to cure as provided in Section 501 above; the defaulting party shall, except as otherwise
expressly provided in this Agreement, be liable to the other party for damages caused by such default,
and the non-defaulting party, at its option, may institute an action for specific performance of the terms
of this Agreement, or exercise any other remedy or remedies which it may be entitled to.

E. {§ 508] Remedies and Rights of Termination.

1. [§509] Termination by Developer.

In addition to any other termination rights of Developer set forth in this Agreement,
the Developer may terminate this Agreement, if:

(a) the Developer has established to the reasonable satisfaction of the Board
that the Developer is unable, despite diligent and timely good faith efforts (and in full
compliance with the requirements of this Agreement and the requirements of the
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governmental entity for the submission of all plans, specifications, data or other
information), to obtain any Required Land Use Approval necessary for the construction
of the improvements contemplated by this Agreement within the time estabhshed
therefor in the Schedule of Performance; or

(b) the Developer has established to the reasonable satisfaction of the Board
that the Developer is unable, despite diligent and timely good faith efforts, to obtain
and submit to the Board the Evidence of Financing and Project Commitments described
in Section 211 of this Agreement within the time established therefor in the Schedule
of Performance or if, having obtained Evidence of Financing, the lender fails to fund
the loan; or

(c) the Board fails to execute and deliver the Ground -Lease and deliver
possession of the Site at Closing or is otherwise in material default of this Agreement,
after notice and reasonable opportunity to cure such default.

2. [§510] Termination by Board.

In addition to any other termination rights of the Board set forth in this Agreement,

but subject to the notice and cure provisions of Section 501, the Developer shall be in default
and the Board at its option may terminate this Agreement if:
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(a) the Developer assigns or attempts to assign this Agreement, or any rights
herein, or makes or attempts to make any total or partial sale, transfer or conveyance
of the whole or any part of Developer's leasehold interest in the Site or the
improvements thereon, except as permitted by this Agreement; or

(b) there is change in the ownership of the Developer, or with respect to the
identity of the parties in control of the Developer, or the degree thereof contrary to
the provisions of Section 108 hereof; or :

(c) theDeveloper fails to diligently pursue or to obtain and submit to the Board
the Evidence of Financing and Project Commitments described in Section 211 of this
Agreement within the time established therefor in the Schedule of Performance; or

(d) the Developer fails to diligently pursue or to obtain and submit to the Board
any Required Land Use Approval necessary for the construction of the improvements
contemplated by this Agreement within the time established therefor in the Schedule
of Performance; or

(e) the Developer fails to prepare, complete and submit to the Board, for its
approval, the Basic Concept Drawings, the Schematic Design Drawings and the 50%
Complete Construction Drawings described in Section 303 and the Final Construction
Drawings and Related Documents described in Section 304 consistent with the

DDA.30Mar00.wpd



requirements set forth in the Scope of Development within the time established therefor
in the Schedule of Performance; or

(f)  the Developer faiis to execute and deliver the Ground Lease within the time
established therefor in the Schedule of Performance; or

(g) the Developer fails to perform any of its other obligations under this
Agreement (including any Attachment to this Agreement) within the time established
therefor herein or in the Schedule of Performance; or

(h) the Developer fails to timely pay or reimburse the Board for any costs or
expenses incurred by the Board with respect to the Site which are to be borne by the
Developer under this Agreement; or

(1)  the Developer fails to perform all of Developer's indemnity obligations
to Board under this Agreement, including, but not limited to, those set forth in
Sections 308, 401, and 402.

3. [§511] Effect of Termination.

(a) No expiration or termination of this Agreement shall affect Developer’s
indemnity obligations to the Board under this Agreement, including, but not limited
to, those set forthin Sections 308, 401, and 402, or the Board's indemnity obligations
to Developer under Section 402. The obligations of Developer under Subsection (3)
of Section 401 and Developer's release under Subsection 8 of Section 402 shall survive
the termination of this Agreement.

(b) The deposits made by the Developer under the ENA are non-refundable
and shall not be refunded to the Developer in the event of any expiration or termination
of this Agreement or any other circumstance.

- VL [§ 600] GENERAL PROVISIONS.

A. [§ 601] Notices, Demands, and Communications Between the Parties.

Unless otherwise specifically provided herein, all formal notices, demands or other communica-
tions given hereunder shall be in writing and shall be deemed to have been duly delivered upon personal
delivery, or by Federal Express (or similar reputable express delivery service), or by telecopier
transmission with verification of receipt and back-up copy mailed the same day, or as of the second
business day after mailing by United States registered or certified mail, return receipt requested, postage
prepaid, addressed as follows:
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For the Board;

For the Developer:

General Manager

Metropolitan Transit Development Board
1255 Imperial Avenue, Suite 1000

San Diego, California 92101-7490
Telephone:  (619) 231-1466
Telecopier:  (619) 234-3407

with copies to:

General Counsel

Metropolitan Transit Development Board
1255 Impenial Avenue, Suite 1000

San Diego, California 92101-7490
Telephone:  (619) 557-4512
Telecopier:  (619) 234-3172

and

Hecht, Solberg, Robinson & Goldberg LLP
Attn: R. Martin Bohl

600 West Broadway, Suite 800

San Diego, California 92101

Telephone:  (619) 239-3444

Telecopier:  (619) 232-6828

CityLink Investment Corporation
Attn: William D. Jones

2505 Congress Street, Suite 110
San Diego, California 92110
Telephone:  (619) 220-7094
Telecopier:  (619) 220-7117

with a copy to:

Sullivan, Wertz, McDade & Wallace
Attn: Bruce R. Wallace

945 Fourth Avenue

San Diego, California 92101
Telephone:  (619) 233-1888
Telecopier:  (619) 696-9476

Addresses for notice may be changed by writien notice sent in the manner provided above.
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B. [§ 602]  Conflicts of Interest.

No member, official or employee of the Board shall have any personal interest, direct or indirect,
in this Agreement nor shall any such member, official or employee participate in any decision relating
to the Agreement which affects his or her personal interests or the interests of any corporation,
partnership or association in which he, or she is, directly or indirectly, interested.

C. [§ 603] Warranty Against Payment of Consideration for Agreement.

The Developer warrants that it has not paid or given, and will not pay or give, any third party
any money or other consideration for obtaining this Agreement.

D.  [§604] Nonliability of Board Officials and Emplovees.

No member, official, or employee of the Board shall be personally liable to the Developer
Or any successor in interest, in the event of any default or breach by the Board or for any amount which
may become due to the Developer or to its successor, or on any obligations under the terms of thls
Agreement

E. [§ 605] Enforced Delay; Extension of Time of Performance.

In addition to specific provisions of this Agreement, delays in performance (other than the
payment of money) by either party hereunder shall not be deemed to be a default where and to the
extent that such delays in performance are due to war, insurrection, strikes, lock-outs, riots, floods,
earthquakes, fires, casualties, Acts of God, acts of the public enemy, epidemics, quarantine restrictions,
freight embargoes, lack of transportation, governmental restrictions or priority, litigation, unusually
severe weather, inability to secure necessary labor, materials or tools, acts of the other party, or any
other causes beyond the control (and without the fault) of the party claiming an extension of time
to perform. An extension of time for any such cause shall be for the period of the enforced delay and
shall commence to run from the time of the commencement of the cause, if the party claiming such
extension sends notice to the other party within thirty (30) days of knowledge of the commencement
of the cause. Times of performance under this Agreement may also be extended in writing by the
Board and the Developer.

F. [§ 606] Inspection of Books and Records.

The Board has the night at all reasonable times to inspect the books and records of the Developer
pertaining to the Site and the Project as pertinent to the purposes of this Agreement.

G. {§607] Approvals.

Unless otherwise expressly provided herein, approvals required of the Board or the Developer
shall not be unreasonably withheld and approval or disapproval shall be given within the time set
forth in the Schedule of Performance or, if no time is given, within a reasonable time. Unless otherwise
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2xpressly provided herein, the General Manager of the Board or his/her designee shall have the authority
to issue all approvals and disapprovals on behalf of the Board required or allowed hereunder.

H. [§ 608]  Severability. p
!

If any term, covenant, condition or provision of this Agreement, or the application thereof
to any person or circumstance, shall to any extent be held by a court of competent jurisdiction to be
invalid, void or unenforceable, the remainder of the terms, covenants. conditions or provisions of
this Agreement, or the application thereof to any person or circumstance, shall remain in full force
and effect and shall in no way be affected, impaired or invalidated thereby.

1. [§609] Gender, Number.

Whenever the context requires, the use herein of (i) the neuter gender includes the masculine
and the feminine, and (ii} the singular number includes the plural.

J. [§ 610] Business Days.

If the last day for performance of an act falls upon a day that is not a Business Day, such last
day shall be the next following regular Business Day.

K. [§611] Captions.

Captions in this Agreement are inserted for convenience of reference and do not define, describe -
or limit the scope or intent of this Agreement or any of its terms.

L. [§ 612] Entire Agreement.

This Agreement, together with any other written document referred to herein, embody the
entire agreement and understanding between the parties regarding the subject matter hereof, and any
and all prior or contemporaneous oral or written representations, agreements, understandings or
statements shall be of no force and effect.

M. {§613]  Recitals; Exhibits.

Any recitals set forth above and any attached exhibits are incorporated by reference into this
Agreement. :

N. [§ 614]  Authority of Signatories.

Each signatory and party hereto hereby warrants and represents to the other party that it has
legal authority and capacity and direction from its principal to enter into this Agreement, and that
all resolutions and/or other actions have been taken so as to enable said signatory to enter into this
Agreement.
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0. [§ 615] Modifications.

No modification, waiver or discharge of this Agreement shall be valid unless the same is in
writing and signed by the party against which the enforcement of such modification, waiver or discharge
1s or may be sought. Any amendments to this Agreement must be approved by the Board's Board
of Directors.

P. [§ 616]  Attornevs' Fees and Legal Expenses.

Should any party hereto institute any action or proceeding in court or any arbitration or similar
‘proceeding to enforce any provision hereof or for damages by reason of any alleged breach of any
provision of this Agreement or for any other judicial remedy, the prevailing party(ies) shall be entitled
to recerve from the losing party(ies) all reasonable attorneys' fees and all court costs in connection
with said proceedings. ’

Q. [§ 617]  Preparation of Agreement.

No inference, assumption or presumption shall be drawn from the fact that a party or its attorney
prepared or drafted this Agreement. It shall be conclusively presumed that both parties participated
equally in the preparation and/or drafting of this Agreement.

R.  [§618] Counterparts.

This Agreement may be executed in any number of counterparts, each of which shall be original
and all of which shall constitute one and the same document.

S. [§ 619]  Certificates.

Atany time and from time to time, each party ("Responding Party") agrees to sign and deliver
to the other party ("Requesting Party") within ten (10) days after receipt of written request therefor
a statement certifying that (a) this Agreement is unmodified and in full force and effect (or, if such
is not the case, so stating and setting forth any modifications), (b) that, to the Responding Party's
knowledge, the Requesting Party is not in breach hereunder (or, if such is not the case, so stating and
setting forth any alleged breaches), and (c) any other information reasonably related to the status of
this Agreement. Such certification may be conclusively relied on by the Requesting Party, any equity
investor of Developer, and any title insurance company insuring title to the Site.

T. [§ 620]  Successors and Assigns. |

Subject to the provisions of this Agreement restricting or prohibiting assignment, this Apgreement
shall be binding on and inure to the benefit of the successors and assigns of the respective parties.
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U. [§ 621]  Joint and Several Liabilitv.

If any party consists of more than one person or entity, the liability of each such person or
entity signing this Agreement shall be Joint and several. )

V. [§ 622]  No Third Partv Beneficiaries.

This Agreement has been made and is made solely for the benefit of the Board and the Developer
and their respective successors and permitted assigns. Nothing in this Agreement is intended to confer
any rights or remedies under or by reason of this Agreement on any persons other than the parties
to it and their respective successors and permitted assigns. Nothing in this Agreement is intended
to relieve or discharge the obligation or liability of any third persons to any party to this Agreement.

VIL.  [§ 700] TIME FOR ACCEPTANCE OF AGREEMENT BY BOARD.

Execution and delivery of this Agreement by the Developer to the Board shali be considered
an offer by Developer to enter into this Agreement. If this Agreement is not authorized, executed
and delivered by the Board within seven (7) days after the date of signature by the Developer, the
offer to enter into this Agreement may be terminated by the Developer on written notice to the Board.
The effective date of this Agreement (the "Effective Date") shall be the date this Agreement is fully
executed by both Developer and the Board.

"Board" . Metropolitan Transit Development Board,
a California public agency

By:

Thomas F. Larwin, General Manager

"Developer" CityLink Investment Corporation,
a California corporation

By:

William D. Jones, President

{Developer to provide evidence of authority]
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ATTACHMENT 1

Site Map
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ATTACHMENT 2

Legal Description

Morena Station .
APN 4358-480-18, 43656-480-18, 438-450-08, 436-460-13, 436-450-18, 436-520-07

All that real property In the City of San Diego, County of San Diego, State of Californla,
conveyed In deed to San Diego Metropolitan Transkt Development Board racorded
September 28, 1980 as DOC # 80-831980, described as Parcels 1 through 3, inclusive,
of Parcel Map No. 9229 recordsd as File No. 78-422984 of Official Recorda.

Together with that afl real property in the Clty of San Diago, County of San Diego, State
of California, conveyed In deeds to San Diego Metropolitan Transk Developmemnt Board
recorded Juna 30, 1089 as DOC # 1900-0457571, DOC # 1899-0457572 and DOC #
1995-0457573 ali of OfMiciel Records of San Diego County, baing portions of Blooks 357
and 388 of Old San Diago, according to map theresf made by James Pascoe in 1870, a
copy of which was filed in the Office of the County Recorder of San Diego County,
Dacambar 21, 1821 and ks known as Miscellaneous Map No. 40.

This real property dascription has been prepared by me, or under my dlrection, in
corfermance with the Professional Land Surveyors Act

, LG 8000
Explres 12/3100
Date: Janusry 28, 2000




ATTACHMENT NO. 3

Schedule of Performance

ACTION DATE

1. Execution of the Agreement by the On or before April 6, 2000.
Developer. The Developer shall execute the
Agreement and deliver it to the Board.

2. Execution of Agreement by the Board. The | Within sixty (60) days after the Agreement
Board shall hold a public hearing on this is executed by Developer and submitted to
' Agreement, shall authorize execution and execute | the Board.
this Agreement, and shall deliver this Agreement
to Developer.

3. Submission — Architect, Landscape Architect | Prior to or concurrent with submission of
and Civil Engineer. Developer shall submit to the | the executed Agreement by Developer.
Board for approval the name and qualifications of
its Architect, Landscape Architect and Civil

" Engineer.

4. Approval — Architect, Landscape Architect | Prior to or concurrent with approval of the
and Civil Engineer. The Board shall approve or | Agreement by the Board.
disapprove the Architect, Landscape Architect
and Civil Engineer.

5. Submission — Basic Concept Drawings. Prior to or concurrent with submission of
Developer shall submit Basic Concept Drawings | the executed Agreement by Developer.
to the Board. ' '

6. Approval — Basic Concept Drawings. The Concurrent with the approval of the -
Board shall approve or disapprove Basic Concept | Agreement by the Board.
Drawings and related documents for the Site.

Attachment No. 3
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ACTION

DATE

7. Submission - Preliminary Plan Review.
Developer shall submit required documents and
drawings to the City of San Diego and the Board
for review.

8. Submission - Schematic Design Drawings
and Preliminarv Landscaping and Grading Plans.
Developer shall prepare and submit to the Board
Design Development Drawings, Preliminary
Landscaping and Grading Plans for the Site, and
all other documentation required for the Required
Land Use Approvals.

9. Approval - Schematic Design Drawings and
Preliminarv Landscaping and Grading Plans.
The Board shall approve or disapprove
Schematic Design Drawings and Preliminary
Landscaping and Grading Plans.

10. Submission - Planned Development
Permit Application. Developer shall prepare and
submit the Planned Development Permit
Application to the City of San Diego, including
an application for environmental review and all
other required documentation.

11. Presentation - TAAC. Developer shall
present project to the Trolley Access Advisory
Committee for review and comment.

12. Submission - 50% Complete Construction
Drawings. Developer shall prepare and submit to
the Board 50% Complete Construction Drawings
and Specifications for the Site.

13. Approval — 50% Complete Construction
Drawings. The Board shall approve or disapprove
the 50% Complete Construction Drawings.

On or before thirty (30} days after approvai
of the Agreement by the Board. '

On or before ninety (90) days after receipt
of the City's assessment letter responding to
Developer's submission for preliminary
plan review

Within thirty (30) days after submission of
Schematic Design Drawings and
Preliminary Landscaping and Grading Plans
by the Developer.

Within thirty (30) days after approval by the
Board of Schematic Design Drawings.

Within ninety (90) days after approval of
the Agreement by the Board.

Within sixty (60) days after approval by the
Board of Schematic Design Drawings and
Preliminary Landscaping and Grading
Plans.

| Within thirty (30) days after receipt by the

Board.

Attachment No. 3
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ACTION DATE .

14. Submission — Final Construction Drawings. | Within sixty (60) days after approval by the
Developer shall prepare and submit to the Board | Board of the 50% Complete Construction
the Final Construction Drawings and Drawings. '
Specifications and the Final Landscaping Plans
and Finish Grading Plans for the Site.

Note: These drawings will be approved in
increments as they are submitted. '

15. Approval — Final Construction Drawings. Within thirty (30) days after receipt by the
The Board shall approve or disapprove the Final | Board of the Final Construction Drawings

Construction Drawings and Specifications and and Specifications and Final Landscaping
the Final Landscaping Plans and Finish Grading | Plans and Finish Grading Plans.
Plans.

Note: These drawings will be approved in
increments as they are submitted.

16. Submission to City — Final Construction Within ten (10) days after approval by the
Drawings. Developer shall prepare and submit to | Board of the Final Construction Drawings.
the City the Final Construction Drawings and :
Specifications and the Final Landscaping Plans
and Finish Grading Plans for the Site.

17. Final Construction Schedule. Developer Within ten (10) days after approval by the
shall prepare and submit to the Board the Final Board of the Final Construction Drawings.
Construction Schedule. '

18. Approval — Final Construction Schedule. Within ten (10) days after receipt by the
The Board shall approve or disapprove the Final | Board of the Final Construction Schedule.
Construction Schedule. : .

19. Evidence of Financing. Developer shall At least thirty (30} days prnior to the Closing

submit to the Board evidence of financing (as Date, but in any event, not later than July 1,
may be modified) pursuant to Section 213 of the | 2001.
Agreement.

20. Approval of Financing. The Board shall Within fifteen (15) days after receipt of
approve or disapprove Developer's evidence of | such evidence of financing by the Board
financing with respect to the Site and shall so and in any event prior to the Closing Date.
notify Developer.

: Attachment No. 3
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ACTION

DATE

21. Evidence of Insurance. Developer shal]
provide the Board with evidence of all insurance
required by Section 1002 of the Lease..

22. General Contractor and Construction
Contract. Developer shall submit to the Board
Developer's proposed General Contractor and
Construction Contract

23. Approval - General Contractor and
Construction Contract. The Board shall approve
or disapprove Developer's proposed General
Contractor and Construction Contract

24. Required Land Use Approvals. Developer
shall obtain the Required Land Use Approvals

per Section 211 of the Agreement.

25. Off-Site Parking I.ease. Developer shall
obtain the Off-Site Parking Lease per
Section 212 of the Agreement.

26. Opening of Escrow. The Board shall open
an escrow for conveyance of the Site.

27. Close of Escrow.

28. Execution of Ground I ease. The Board and
Developer shall execute the Ground Lease.

29. Commencement of Construction.
Developer shall commence construction of the
improvements on the Site.

30. Completion of Construction. Developer
shall complete construction of the improvements
on the Site.

Attachment
Page 4
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Within fifteen (15) days after receipt of
such evidence of insurance but in any event
at least thirty (30) days prior to the Closing
Date.

At least thirty (30) days prior to the Closing
Date.

Prior to the Closing Date.

Prior to the Closing Date.

Prior to the Closing Date.

Within five (5) days after receipt of written
request from Developer, but in any event at
least thirty (30) days prior to the Closing
Date.

On or before July 15, 2001.

Prior to or simultaneously with the Close of
Escrow.

Within thirty (30) days after Close of
Escrow.

On or before January 15, 2003.
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ACTION

DATE

31. Construction of Public Improvements.
Developer shall commence and complete all
public improvement work referred to in the

On a schedule which will coordinate with
the construction schedule for the
development of the Site by Developer, but

Scope of Development (Attachment No. 4) to be | not later than completion of construction of
performed by Developer with respect to the Site. | the Project.

All defined terms used in this Schedule of Performance shall have the same meanings as given them

1n the Agreement.
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. ATTACHMENT NO. 4 -

Scope of Development

A. Developer Responsibilities

1. General

The Developer shall construct or cause to be constructed on the Site amixed-use, transit oriented
development which shall contain approximately one hundred twenty five (125) to one hundred forty
(140) residential units consisting of apartments and lofts for rental within approximately ten (10)
buildings, excluding the garage, of approximately one hundred twenty thousand (120,000) gross square
feet. The development shall also include a clubhouse of three thousand (3,000) gross square feet,
a recreation center and swimming pool for the use of residents.

- The Developer shall also construct or cause to be constructed on the Site, commercial retail
facilities of approximately twenty five thousand (25,000) gross square feet consisting of an anchor
tenant such as a drug store and ancillary community shopping facilities. The total development will
be enhanced through landscaping and a series of pedestrian plazas and walkways.

A The Developer shall construct or cause to be constructed the following parking and related
. facilities to accommodate approximately three hundred ninety one (391) automobiles on the Site and
approximately one hundred twenty (120} automobiles off-site with access off Friars Road adjacent
to the Site. The Friars road off-site parking facilities shall be constructed on property leased from
the City of San Diego:

(a) Parking structures for residential development: 222 spaces

(b) Surface parking for retail commercial customers: 87 spaces

(c) On-site MTDB parking for the use of trolley patrons: 73 spaces

(d) On-site MTDB/residential shared-use parking: 9 spaces

(e) Off-site MTDB parking for trolley patrons - Friars Road: Approximately 120
spaces ‘

) New bus stops on Friars Road to replace bus stops relocated from Riley Street.

2. Site Preparation

The Developer, at its cost and expense, shall prepare the Site and each Parcel, for development.
Such site preparation shall consist of the following:

(a) Complete demolition and removal to the surface elevation of the adjoining
ground of all existing buildings, other structures and improvements including the removal
of all bricks, lumber, pipes, equipment and other material and all debris and rubbish resulting

. from such demolition.

Attachment No. 4
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(b) Complete removal of all subsurface improvements, foundations, walls, slabs,
basements, tanks and abandoned utilities as necessary to construct the development.

(c) Disconnection, capping and removal of utility lines, installations, facilities and
related equipment within or on the Site. Utilities located within the right-of-way of Linda
Vista Road shall be relocated as required by the Water Utilities Department. Such cost of
relocation shall be the responsibility of the Developer.

(d) Removal of all paving (including catch basins, curbs, gutters, drives and
sidewalks) within or on the Site and within the adjacent public right-of-way to the traveled
way of adjacent streets.

All of items (a) through (d) inclusive shall be performed in accordance with City requirements.

3. Urban Design Standards

The proposed development, including its architectural design concepts, landscape features,
materials and off-site improvements, shall be subject to design review by the Board in accordance
with adopted procedures. The Developer shall conform to the North Bay Redevelopment Plan, the
Linda Vista Community Plan, the Transit-Oriented Development Design Guidelines, and the San
Diego Municipal Code.

These sthndards, together with the following specific conditions, will be used as a basis for
evaluating development through all stages of the design review Process.

(a) Architectural Standards
.The architecture of the development shall create a community landmark and establish
a high quality of design that will serve as a catalyst for the revitalization of the Morena Shopping

Quarter and the Linda Vista community.

(b)  Form and Scale

The development is intended to create a vibrant urban environment designed for the
comfort and convenience of pedestrians, while also accommodating the automobile. The
structures shall be designed to step up from a one-story retail building at the corner of Linda
Vista Road and Napa Street, to two-story commercial/loft spaces, to three-story apartment
buildings over parking next to the Trolley Station platform.

(c) Street and Trollev Platform Level Design

Building setbacks and surface parking areas shall be carefully sited to create attractive
- and lively streetand Trolley frontages, as illustrated in the Conceptual Site Plan for the Project

Attachment No. 4 ,
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attached as Exhibit A. In addition to these general criteria, the following conditions and
specifications for each of the following special design features shall be observed:

L] Provide enhanced pedestrian plazas and clock tower as shown on the
Basic Concept Drawings.

L Provide pedestrian areas for bus stops on Linda Vista Road and Napa
Street.
] Design a combination of building entrances, windows, architectural

articulation and landscaping of Retail “B” and “C” buildings to create
visually interesting and interactive street-facing facades.

L Provide building articulation throughout the site in accordance with
the intent of the CC 3-4 zone.

. Provide directional signage identifying the Trolley Station and adjacent
bus stops.

(d) Building Materials

A materials board, which illustrates the location, color, quality and texture of proposed
exterior materials, shall be submitted to the Board for review and approval at the Fifty Percent
(50%) Working Drawings stage. Reflective surface materials are not appropriate.

(e) Energyv Considerations

. Energy efficient features shall be incorporated into the design of the structures. The
Developer shall demonstrate consideration of such energy features as a part of the design review
process.

63 Access

Vehicular access to the Site shall be provided from Linda Vista Road and Napa Street.
Curb cuts shall be perpendicular to the street and shall be approximately thirty feet (307) in

“width. Vehicular access to the on-site garage may be located on Napa and Riley Streets. Such

access shall be perpendicular to the street. The garage security gates shall be of quality
architectural materials.

Pedestrian walkways linking Linda Vista Road and Napa Street to the Trolley Station
platform shall be provided.

Utilitarian areas housing trash, storage, or other utility services shall be located in the
parking garage or otherwise concealed from view of the public right-of-way.
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(g) .Landscape

The landscape of the development shall establish a high quality of design. Off-site
improvement shall implement the standard established in the citywide landscape regulations
including curbs, sidewalk paving, street trees, tree grates, ornamental street lighting and trash

- receptacles.

L Wherever possible, street trees shall be provided in tree grates adjacent
to the curb to enhance the pedestrian experience and provide a buffer
" between the pedestrian and the street.

®  Landscaping and pedestrian-scaled street lighting shall also be used
to help define and enhance pedestrian pathways and plazas, as well

as t0 comply with citywide landscaping regulations.

The quality of off-site improvements shall be coordinated with the quahty of on-site
improvements and no distinction shall be made at the property lines.

-(h) On-Site Open Space Improvements

On-site improvements, particularly the pedestrian plaza at Napa Street, the clock tower
element, and the enhanced pedestrian paths linking Linda Vista Road and Napa streets to the
Trolley platform shall be designed to unify the site and its proposed development.

4, Off-Site Improvements -

The Developer shall design and construct at its cost all public improvements for adjacent streets
" as reqmred by the City of San Diego as a condition of permit approval

" The Developer shall construct or cause to be constructed concurrently with each Parcel, the
following off-site public improvements:

(a) City Utilities (sewer, water, and storm drain). Connection of on-site sewer,

water and storm drain systems from the development to the City utilities located within the
right-of-way.

(b) Roof drains from the dechOpment shall be connected to the storm drain system.

{c) Provide catch basins and storm dram system as required by the Clty of San
Diego.

(d) Removal of City utilities in Riley Street. Removal and relocation of existing
City utilities located within the right-of-way of Riley Street. Such relocation shall be subject
to the requirements of the Water Utilities Department.
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(e) Fire hydrants shall be provided pursuant to requirements of Fire Department
and Water Utilities Department.

() Off-site Parking: Approximately 120 parking spaces for trolley patrons along
Friars Road adjacent to the Project, together with pedestnian walkways from the Off-Site Parking
to the Trolley Station.

() New bus stop improvements on Friars Road (the "Friars Road Bus Stop
Improvements") to replace the bus stops relocated from Riley Street, as illustrated on Exhibit B
attached and consisting of the following:

. Westbound (north side of Friars Road) — a 4-foot by 40-foot concrete
extension of the existing sidewalk.

. Eastbound (south side of Friars Road) — a 3-foot by 30-foot concrete
extension to the existing sidewalk, plus an additional concrete triangular
area on the east side of the sidewalk extension.

o Retaining walls as necessary to produce the sidewalk areas described
above.
. A pedestrian crosswalk across Friars Road to be located at the existing

traffic signal on the west side of the Friars Road trolley track crossing.

5. Street Vacation/Parcel Map

The Developer shall prepare and process through the City of San Diego, a Parcel Map which
includes the vacation of the following streets within the Site: Riley Street. The Developer shall as
part of this proposed vacation prepare plans for the relocation of all public nonfranchise utilities within
this vacation area and implement those plans satisfactory to the City of San Diego. The Board shall
cooperate with the Developer to obtain such street vacation.

6. Removal or Remedv of Soil or Water Contamination

Developer at its sole cost and expense shall be responsible for, any and all Hazardous Substance
cleanup, testing, remediation, removal and disposal costs and expenses necessitated as a result of
Developer's activities on the Site, including without limitation soil excavation and temporary
construction "dewatering”. The Developer shall (at its own cost and expense) remove or otherwise
remedy as provided by law and implementing rules and regulations, and sufficiently to adequately
protect the public health and safety (including the health and safety of occupants of the Site and adjacent
properties), any coniaminated or hazardous soil or water conditions on the Site, the remediation or
removal of which is necessitated as a result of Developer's activities on the Site. Such work shall
include without limitation the following:
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(a) Remove (and dispose of) or treat any contaminated soil or water on the Site
(and adjacent public rights of way which the Developer is required to improve) as necessary
to comply with applicable governmental standards and requirements.

(b) Design and construct all improvements on the Site in a manner which will assure
protection of occupants and all improvements from any contamination, whether in vapor or
other form, or from the direct and indirect effects thereof.

(c) Prepare a site safety plan and submit it to the appropriate governmental and
other authorities for approval in connection with obtaining a building permit for the construction
of improvements on the Site. Such site safety plan shall assure workers and other visitors
to the Site of protection from any health and safety hazards during development and construction
of the improvements. Such site safety plan shall include monitoring and appropriate protective
action against vapors or the effect thereof. Such site safety plan shall be updated with respect
to each Development Parcel, and re-submitted for approval, thirty (30) days prior to closing
of the mortgage loan or other financing for the applicable Development Parcel (including
conveyance of any related Sales Parcel to the Developer).

(d) Obtain from the County of San Diego or California Regional Water Quality
Control Board or any other authorities required by law any permits or other approvals required
in connection with the removal or remedy of soil or water contamination, in connection thh
the development and construction on the Site.

The Developer agrees that the Board, and its consultants and agents, shall have the
right (but not the obligation) to enter upon the Site at any tirne to monitor the excavation and
construction on the Site, to test the soils or water on the Site, and to take such other actions
as may be reasonably necessary to assure compliance with this Section 6 of the Scope of
Development. Nothing herein (including without limitation the Board's right to inspect) shall
be construed to make the Board, the City, or their respective officers, employees, contractors
and agents liable for the responsibilities undér this Section 6, and the provisions -and
requirements of Section 402 of the Agreement shall apply with respect thereto.

7. Archeological Prqtection

Concurrently with submission of Design Development Drawings to the Board with respect
to each Parcel, the Developer shall submit the results and backup information of a record searchand _
determination of potential archaeological significance of the applicable Parcel completed by a qualified
archaeologist. Ifthe applicable Parcel is determined by the Board to have a potential for significant
subsurface resources, the Developer shall conduct appropriate site monitoring during gradmg, testing
and data recovery as approved by the Board.

8. Development ldentification Signs
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Prior to commencement of construction on the Site, the Developer shall prepare and install,
at its cost and expenses, sign(s) around the Site, which identify the development. There shall be at
least one sign on the Morena/Linda Vista Frontages and one sign on Napa Street. Each sign shall
be at least four (4) feet by six (6) feet and be visible to passing pedestrian and vehicular traffic. The
design of all signs as well as their proposed location shall be submitted to the Board and the
Redevelopment Agency for review and approval prior to installation. All signs shall at a minimum
include: .

Color rendering of the development
Development name

Developer

Lender

The phrase:

A Project of the Metropolitan Transit Development Board and the
Redevelopment Agency of the City of San Diego

Mayor
Council Members

MTDB Members

® Completion Date
] For information call

B. Board Cooperation

The Board shall cooperate with Developer, at no out-of-pocket cost to the Board, in processing
the Required Land Use Approvals and any other permits necessary for the Project.
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C. Easements

The Board and the Developer shall grant and permit all necessary and appropriate easements
and nights for the development of the Site or any Parcels within the Site, including, but not limited
to, easements and rights of vehicular access, pedestrian access and all utility services on such terms
and conditions as the Board and the Developer may agree.

D. Definitions.

1. "Basic Concept Drawings" means conceptual site plan and building elevations depicting
the general layout of the subject properly, identifying land uses and general building character.
Drawings are sufficient for Preliminary Plan Review with the City of San Diego.

2. "Schematic Design Drawings" means Schematic design documents consisting of
drawings and other documents illustrating the scale and relationship of project components inciuding
site plan, floor plan(s), building elevations, site/building section(s), preliminary grading plan,
preliminary landscape plan, and required information by the City of San Diego sufficient for processing
a Planned Development Permit.

3. "50% Complete Construction Drawings" means Construction Drawings in the process
of being prepared including site plan, floor plans, building elevations, sections, grading and utility
plans, landscape plans, schedules and details including structural, mechanical, electrical, and plumbing
systems of a sufficiently complete status (50%) to document the intended size, shape and dimension
of the project components intended upon the completion of construction documents.

4. “Final Construction Drawings and Specifications" means the completed Drawings
and Specifications, setting forth in detail the requirements for the construction of the Projéct.

. Attachment No. 4
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Exhibit A

Conceptual Site Plan

[to be provided by Developer].

[Should illustrate Street and Trolley Platform Level Design (ref. Section A.3.(c))]
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Exhibit B

Ilustration of Bus Stop Improvements

[to be provided by Board]
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Attachment No. 5
Ground Lease

[to be attached]
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ATTACHMENT NO. 6

Fundamental Business Terms

1. The Project: The Lessee (Developer or its permitted assign(s)) shall develop the Site with
the Project at its sole expense, as more particularly described in the Scope of Development.

2. Ground Lease Term. One or two leasehold interests in the Site would be conveyed in one
or two Ground Leases in the form of Attachment No. 5 to the Agreement. The Term of both
Ground Leases would be fifty-five (55) years, with one option to extend the Term an additional
twenty-five (25) years and one final option to extend the Term an additional nineteen (19)

years.

3. Rent. The Lessee shall pay to the Board as Rent, at the times and in the manner provided
in the Ground Lease, Base Rent, Overage Rent, Additional Rent and all other monetary
obligations of Lessee under the Ground Lease.

a. Base Rent. The Lessee shall pay to the Board as Base Rent a total of one hundred
" fifty thousand dollars ($150,000) per year. If two ground leases are approved, the Base
Rent shall be reasonably allocated among the two ground leases (e.g.,$87,000 per year
for the Residential Area and $63,000 per year for the Mixed Use Area). The Base Rent

shall not be subordinate to debt service or any other fees or levies.

1.

il.

.

MTDB/Morena Station
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Commencement. For the Mixed Use Area, Base Rent shall commence the
earlier of (a) twelve (12) months after the Effective Date (date of execution)
of the Ground Lease or (b) the date on which the Certificate of Occupancy is
issued for the Mixed Use Area. For the Residential Area, Base Rent shall
commence the earlier of (a) fifteen (15) months after the Effective Date of the
Ground Lease or (b) the date on which the Certificate of Occupancy is issued
for the Residential Area.

Base Rent Escalation. For each of the development parcels, the Base Rent
for each development parcel shall escalate by twelve and one-half percent
(12.5%) every five (5) years, commencing on the fifth anniversary of the
Effective Date. '

Adjustment of Base Rent to Market. The Base Rent for each development
parcel shall be adjusted based on the "Fair Market Value" of the parcel,
determined pursuant to appraisal, on the thirtieth (30") anniversary of the
Effective Date. If one or both of the options to extend the term of the Ground
Lease is exercised, Base Rent for the option term(s) shall also be adjusted
effective as of the commencement of the option term (i.e., the fifty-fifth (55th)
and the eightieth (80th) anniversary of the Effective Date). The appraisal of
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the Site shall be completed three (3) months in advance of each such
anniversary. The adjusted Base Rent shall be nine percent (9%) of ninety
percent (90%) of appraised Fair Market Value of the parcel, but in no event
shall Base Rent be adjusted to an amount less than the adjusted Base Rent for
the preceding year, escalated as described in Section 3.a.iii. above.

iv. Appraisal Procedure. The appraiser will be instructed to value the land in fee
assuming that (a) the Site (i) is vacant, (ii) free and clear of the Ground Lease,
and (111) free and clear of any liens or encumbrances other than the Permitted
Title Exceptions (other than the Memorandum of Lease) and such other
encumbrances, if any, approved by the Board pursuant to the Ground Lease
in a wrniting which acknowledges that such encumbrance shall be considered
for purposes of this appraisal, and (b) improvements functionally equivalent
to the Project is the highest and best use permitted to be built on the Site. The
appraisal process shall be as described in Subsection (b) of Section 304 of the
Ground Lease.

V. Base Rent Illustration: See Exhibits 1 and 2, Schedule of Base Rent -
Residential, Schedule of Base Rent - Mixed-Use

Overage Rent. Commencing at the time of Stabilization (defined below) on each
development parcel, Lessee shall pay to the Board annually, as Overage Rent for each
development parcel, an amount equal to one percent (1%) of Gross Revenue (defined
below) from such development parcel for the previous twelve (12) months.

Additional Rent. The Lessee shall pay to the Board annually, as Additional Rent for
each development parcel, an amount equal to {2.15%) of Gross Revenue from such
development parcel for the previous twelve (12) months.

1. Commencement - Residential Area. For the Residential Area, Additional Rent
payments shall commence the earlier of: (a) six (6) years after Stabilization
or (b) at the time Gross Revenue for the residential development reaches Two
Million Two Hundred Thousand Dollars ($2,200,000)* annually.

il. Commencement - Mixed Use Area. Forthe Mixed Use Area, Additional Rent

‘ payments shall commence the earlier of: (a) six (6) years after Stabilization
or (b) at the time Gross Revenue for the Mixed Use Area reaches Eight Hundred
Thousand Dollars ($800,000)* annually.

* Note: The Gross Revenue thresholds in Sections 3.c.i. and 3.c.ii. above may be
reasonably adjusted between the two parcels by mutual agreement of the parties,
provided that the total of the two thresholds is not less than Three Million Dollars

(83,000,000).
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Illustration: See Exhibits 3 and 4, Schedule of Overage Rent and Additional Rent
Calculations -

Debt Service Coverage Ratio. To assist the Lessee in securing financing for the
Project, during the first five (5) years after Stabilization for each development parcel,
the payment of Overage Rent and Additional Rent for such parcel shall be conditioned
on achieving a Net Operating Income which exceeds a (1.35:1) debt service coverage

- ratio from such parcel, i.e., Net Operating Income must be sufficient to make the loan

payments on any Permitted Mortgage plus areserve in the amount of thirty-five percent
(35%) of such loan payments before the Lessee shall be required to make any Overage
Rent or Additional Rent payments. This condition exists only during the first five
(5) years after Stabilization for each development parcel and is intended only to assist
the Lessee securing financing for the project. This debt service coverage provision
applies only to Permitted Mortgages at then competitive rates and terms, not to exceed
eighty percent (80%) loan to value. ’

Infrastructure Improvements. The Lessee shall be responsible for bearing the cost of all

design and construction of all on-site and off-site infrastructure improvements required for

Transfer Fée. As more particularly described in Section 800 ef seg of the Ground Lease,

in the case of any and all (a) direct or indirect transfers of-any interest in the Ground Lease
or (b) direct or indirect transfers of any interest in the Lessee (in either case, a "Transfer"),
the Board shall be entitled to payment, as additional Rent, of a Transfer Fee equal to five percent
(5%) of the transferor's Net Gain.

Hlustration: See Exhibit 5, Illustrations of Additional Rent Payable on Transfer Calculation

MTDB/Moerena Suation
3/30100

Definitions. The following terms shall have the following meanings.

"Additional Rent" shall be one percent (1%) of Gross Revenue, payable pursuant
to Section 306 of the Ground Lease.

"Agreement” means the Disposition and Development Agreement between the
Metropolitan Transit Development Board and CityLink Investment Corporation to
which this Attachment 6 is attached. Terms defined in the Agreement shall have the
same meaning when used herein.

'"Base Rent"" means the fixed annual Base Rent payable by the Lessee under the Ground
Lease, mitially totaling one hundred fifty thousand dollars ($150,000) per vear, as
adjusted from time to time pursuant to the provisions of the Ground Lease.

4.
the Project.
5.
6.
a.
- b
c.
d.

"Cost of Acquisition" shall have the meaning defined in Section 802 of the Ground
Lease.

Attachment No. 6
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"Debt Service™ means the principal and interest payment on a Permitted Mortgage

equally amortized over the term of the loan.

""Debt Service Coverage Ratio' means the ratio of (a) Net Operating Income to (b)
Debt Service.

"Development Costs" shall have the meaning defined in Section 802 of the Ground
Lease. The Developer's Fee shall not exceed 4% of direct costs. No overhead of the
Developer’s organization will be included as a cost. Lessee shall certify Final
Development Costs to the Board at completion of construction of the Project..

"Gross Revenue' shall include all revenue of any kind or nature received by Lessee
derived from the Site and all improvements thereon, including, without limitation (a)
all revenue received from subtenants or licensees of the Site, and all interest earned
on security deposits, provided such interest is retained by Lessee and not returned to
any subtenant, (b) all other revenues from or connected with the Site, all operations
and improvements thereon, including without limitation deposits forfeited, cancellation
fees, and any cost reimbursement of any kind received by Lessee in excess of the actual
cost to Lessee; and (c) proceeds of business interruption and similar insurance payable
as aresult of loss of revenues. Gross Revenues shall not include (w) proceeds of casualty
insurance or condemnation awards, (x) proceeds from any sale or refinancing of any
interest in the Site, (y) security deposits and any interest thereon that belongs to the
subtenant, or (z) reimbursement from the Board, subtenants or other parties for actual
costs related to the development and operation of the Site, repayments of loans made
by Lessee, or refunds of fees, deposits or taxes paid by Lessee.

"Internal Rate of Return (IRR)" shall have the meaning defined in Section 8§02
of the Ground Lease.

""Net Operating Income (NOI)" means Gross Revenue less Operating Expenses.
"Net Gain"

1. In the case of a Transfer by the original Lessee, the Lessee's Net Gain shall
be determined by subtracting Development Costs from Net Sales Proceeds.

11. In the case of a Transfer by anyone other than the original Lessee, the Net Gain
shall be determined by subtracting Cost of Acquisition from Net Sales Proceeds.

'""Net Sales Proceeds" shall have the meaning defined in Section 802 of the Ground
Lease.

Attachment No. 6
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m. "Operating Expenses" shall have the meaning defined in Subsection (d) of .
Section 313 of the Ground Lease.

n. "Overage Rent" shall be two and fifteen hundredths percent (2.15%) of Gross
'~ Revenue, payable pursuant to Section 307 of the Ground Lease.

0. "Rent" means all monetary amounts payable by the Lessee under the Ground Lease,
including Base Rent, Overage Rent and Additional Rent.

p. ""Stabilization"

1. Mixed Use Area. For the Mixed Use Area, means the earlier of: (a) when the
mixed use portion of the Project reaches ninety percent (90%) occupancy, or
(b) five (5) months after issuance of a Certificate of Occupancy for the Mixed
Use Area.

ii. - Residential Area. For the Residential Area, means the earlier of (a) when the
project reaches ninety percent (90%) occupancy or (b) three (3) months after
issuance of a Certificate of Occupancy for the Residential Area.

This "Fundamental Business Terms" attachment is intended to be consistent with the Agreement
and the Ground Lease. In the event of any conflict between the Agreement and this exhibit, the
Agreement shall control. In the event of any conflict between the Ground Lease and this exhibit, the
Ground Lease shall control.

Attachment No. 6 -
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Extihit 1
Schedyls of Bane Rent - Regidential
Your Depo ROt Remariy

0 Grourdease Executed
1 - Construction Bagins
2 387,000 c00
3 $87.000
4 Wlm
5 $97.875
5 $07.876
7 567,875
B8 $97,875
9 387,875

10 £110,109

1" $110,108

12 $110,108

13 $110,108

14 $110,108

16 $123.873

18 $123,873

17 $123,873

18 $123,872

19 $123,673

20 $130,857

21 $130.357

22 §138,357

2 $138,a57

24 $138,357

25 $166,777

28 $186777

27 156,777

28 158,777

2 5168,777

X $176,374 (1)

31 $176,374

32 78374

33 $176,374

34 176374

35 $198.421

a8 £188,421

a7 $188,421

38 $1968421

as $168,.421

40 223223

41 23223

42 223,223

43 2852007

44 £223. 223

45 251,126

48 251,128

47 5251,128

48 $§251,128

438 $251,126

E0 282,517

$1 2R 517

82 $282.517

63 $482 517

j 54 212 517
85 3317832

(1) Bass Rent Is afjusted to "markat™ on tha 30th, 56th, and B0th ennjversary of ground leese commancament.

.Prepared by: Xeyser Marston Assoctass, inc.
Fllenarmabus tarm exhibits 3-28-00;3/30/00
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Exhibit 2

Schedyly of Base Rert - Commergial )

Gavo Rot  Refmarks
Groundiesse Exacuted
Construction Bagirs
$63.000 coo
$53,000

$53,000

570,875

§70,975

$70,875

$70.875

570,875

$79,734

$78,734
. SN TH

579,734
§T8,734

$38,701 -
$89,701

$88,701

$88,701 -
280,701
$100,014
$100,944
$100,914
$100,914
$100,814
$118,528
$113,528
$113,528
$113,528
$113,5628
$127.718 (1)
$127,718
$122,719
$127.119
127,719
5149684
$5143,684
§143,604
$143,584
$143,8584
$161,844
$167,644
$161,644
$161,644
$181,644 ‘
$15.8%0 -
$181,850

$181,880

$181,850

$101.850

£204 51

$204,581

204 581

204,581

5204 581

$230,154

8:3’288283&‘:‘.3&:&%388838385385898{885882833Baaa‘ﬁﬁr&‘%:a‘mmqmu:.un-oE

(1) Base Rent i acljustad to “market” on the 30th, S6th, snd 80th znniversary of ground Iease canmencenment.

Prepared by: Kaysar Marston Asgociaies, Inc.
Fllsname:bus term wxhibits 3-268-00:3/30/00




MAR. 36, 20680 S5:17PM KEYSER MARSTON MU 442 F.éop
Exhinit 3
Ren n (Rogl

B /4 Yri Yr2 Yes Yr4 Y e xr
Apts (1) . $ 2231879 §2288,038 § 2357907 § 2,438,044 § 2512112 § 2,687,478
Tatal GSI § 2231979 $2298,038 § 2367907 § 2438844 § 2512112 § 2887478
Apts 5% 3 (111.539) § (114047) $ (118385) § (121,047) § (125808) $ (129,374)
Totnl Vacancy S (111.539) § (114.34D § (118.3%0) § (121.947) § (125806) § (129.374)
Groas Ravenues (1) § 2120380 § 2,183,002 § 2,245,511 & 2,316,007 $ 2,308,507 § 2,458,102
Operating Exponses § (602381) § (662,848) $ (684,342) § (705365) § (732,21) § (7%6,281)
Basa (2) § (67,000) § (B7,000) 3 (87,000) $ (67.875) § (GV.875) § (57,875)
Overnge Rent (3) $ - % - § (16659) 5 (\170) § (2665 (24,581)
Add1 Rent (4) . 3 - % -8 = §_(15000) § _ (35000) 8  (52,B40)
NoO! 1,430,889 1,434,344 1461510 1475387 1,407,545  1.526588.
Dabt Service (5) § (1,005,816) $(1,005,81€) ${1,005818) §(1,005,816) $(1,005,815} $(1,005,318)
Coverage 1.3 1.34 1.35 1.33 133 1.34
Base $ 87000 $ E7000 § 67000 § 97875 $ 67875 $ GT.ETS
Overage Rent 1% o Gi ‘§ - § - 5 18859 3 23170 $ 28B65 § 24,581
Add'| Rant 2.15% of GI 5 R ; - $ - $ 15000 $ 35000 $ 52849
Tatal § 67000 5 &,000 $ 10365 5 138045 § 155740 § 175305

(1) mmmmm.wﬁmmmmwuﬁdm@ammmam

{2) Fund and nonsubordinatad,

{3} Bacad on 1% of Grozs tncame (actual income) uniesa poyment causaes dabt service coverage to be befow 1.35

(4) Commencas when Gross Income fs at or excesds $2.2M o Yesr B whichever is sconer, {Threshold of §2.2M may vary)
Amount peld cannat exceed cabt sarvics covarege of 1.35 in frst five years. )

(5) Beand on sstimated cost of $15.3 milion with 70% loan to cost ratlo wkh Intarest rete at 8% armortizad over 25 yoars.

Prepersd by: Kayaer Maraton Asacciaes, Inc.
Filansma:bus term edvbiis 3-25-00;3/30:00
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Exhibit 4

I o T

Qvel and Addl R i |

StabHized

Yt Yot Y2 Y Yr4 Y3 Yré Yz

Groas Revenues (1) § 830,577 § 680,173 $ 670,389 $ €01,486 § V12,641 § 734,754
Operating Expenses 3 (30512) § (31.122) § (31.744) § (@2,378) § (33.027) § (33,887)
Base (2) $ (83000) § (83,000) § (63000) § (70,675) $ (70.875) S (70,87S)
Ovemge Rent (3) $ (B30E) $ - (B,502) 3 (B704) § (BE12) §  (7.126) §  (T.348)
Add'l Rent (4) § - 8 - 8 - % - 3 ~ % (15,787)
NO! $ 530,780 §$ 540540 3 568,821 § 581,020 § BOISI3 5 607,047
- Debt Senvice (5) $ (314760) § (314,760) § (314,760) § (314,780) § (314,760) § (314.760)
Coverags 1,89 1.75 1.61 1.45 1.81 1.83
Bese $ 63000 $ 63000 § 63000 & 70875 $ 70876 § 70,675
QOwerage Rent- 1% of Gt £ 6308 % 8,502 $ 8704 $ 8812 § 7426 & 7.348
Add1 Rent 2.15% of G! 5 - 3 R . - 3 - $ 15707
Total $ 80306 § 60,602 $§ 68704 $§ 77787 & V8001 $ 54,020

{1) Based on rents of $18.33/SF/NNN and net of vacancy
(2) Fixed and nonsubordinated.

(3) Based on 1% of Groes Incorna (actual income) unless payment causes debt senvice coverage to be below 1.85
{4) Commences when Gross Income is st or exceeds $.8M or Year 6 whichever is sooner. (Threghold of $.8M may vary)

Amount paid cannot exceed debt senice coverage of 1.35 in first five years.

() Basad an zan estimated development costs of $4.8M &t 70% lan to cost at 3% [nterest amortizad over 25 years.

Propared by: Keyser Marston Associates, Ino.
Filename:bus term axhibie 3-20-00:3/30/00
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Sale of Projest(s) and Full Aasignment of Groundiease Exampie

Assumptions
$20,000,000 Dawelopmant Costs
31,000,000 Capial Improvement (1.8, new roof)
$16,000,000 Orginal Loan @ 680% of Development Costa
34,000,000 Equity

Participation Farmula

Neot Sales Proceads $25,000,000
Plus Additional Proceeds &0
(Less) Developmant Costs ($20,000.000)
(Less) Capital Improvements 1,000,
Project Profit . $4,000,000
MTDB Participation & 6% ($200,000)

Refinancing of Project{s) and Later Sale of Project and Full Assignment of Groundiease Example

520,000,000 Development Costs

$1,000,000 Capital Improvament (l.a. new roaf)
$16,000,000 Loan @ 80%
$19,000,000 New Refinanced Amount

$4,000,000 Equity

$3,000,000 Refinance Proceeds Distributed
Paniclpation Formula
Net Sales Praceeds $25,000,000
Plus Addtionsl Procseeds ’ $3,000,000
(Less) Devalopment Costs ($20,000,000)
(Less) Capital Improvements ($1.000.000)
Froject Profit $7,000,000
MTDB Particlpation £ 5% ($350,000)

$20,000,000 Development Costs
31,000,000 Capital Improvement (Le. new roaf)
$16,000,000 Loan (@ 80%

54,000.000 Equlty
Perticipation Formula
Net Sales Procesds $6,500,000
Plus Additionat Proceeds $0
{Less) Development Costs @ 30% ($8&,000,000)
(Less) Capital Improvements @ 30% (5300.000\
Project Proft §200,000

MTOR Participation & 5% ($10.000)

Sale of a Partial Ownerahip Intarest (e.g., 30%) and Assgnment of Partial fnterest in Groundisasa Examplo




ATTACHMENT NO. 7

Condition of Title

1. Preliminary Title Report. No later than ten (10) Business Days after the Effective
Date, the Board shall, or shall cause Title Company to, deliver to Developer (i) a preliminary title
report (the "Title Report") on the Site issued by Title Company and (ii) copies of all documents
shown as exceptions in the Title Report. If Developer desires to obtain an American land Title
Association ("ALTA") Extended Coverage Owner's Policy of Title Insurance in lieu of a California
Land Title Association ("CLTA") Owner's Title Insurance Policy, then prior to the end of the
Feasibility Period, Developer shall (a) notify the Board thereof, (b) obtain an ALTA survey of the
Site (the "Survey") at Developer's sole cost and expense, and (c) deliver a copy of the Survey to the
Board and Title Company. The Board shall provide Developer with copies of any surveys of the Site
obtained by the Board. Developer shall review the Title Report and the Survey, if any, within ninety
(90) days after the Effective Date (the "Title Review Period"). If any exceptions appear in the Title
Report or any items appear on the Survey that are unacceptable to Developer, then Developer shall
before the expiration of the Title Review Period provide written notice to the Board, which notice
shall specify all such unacceptable exceptions to title and unacceptable items shown on the Survey
(collectively "Developer's Title Objections") and explain why each such title exception or Survey
item is unacceptable to Developer. Upon expiration of the Title Review Period, Developer shall be
deemed to have accepted all exceptions to title, all matters shown on the Title Report and all matters
shown on the Survey (other than Developer's Title Objections), and such exceptions shall be
included’in the term "Permitted Title Exceptions" as used herein.

2. Removal of Objections. Within ten (10) Business Days after Developer notifies the
Board of Developer's Title Objections, the Board shall notify Developer in writing as to whether and
how the Board will cure Developer's Title Objections. Ifthe Board notifies Developer that the Board
intends to cure a Developer's Title Objection, then such Developer's Title Objection shall be deemed
a "Curable Title Exception." The cure of such Curable Title Exception to the reasonable
satisfaction of Developer shall be deemed an additional condition to Closing for Developer's
exclusive benefit, and the Board shall use its reasonable best efforts to cure such Curable Title
Exception, but the Board's failure to complete such a cure shall not constitute a default by the Board.
The Board shall, at the Developer's request, periodically update the Developer on the status of the
cure of any Curable Title Exception. Unless the Board notifies Developer in writing during such ten
(10) Business Day period that the Board intends to cure a particular Developer's Title Objection, then
upon expiration of such ten (10) Business Day period, the Board shall be deemed unable or
unwilling to cure such Developer's Title Objection. If the Board fails to notify Developer that the
Board intends to cure all of Developer's Title Objections as provided above, then Developer may,
as its sole and exclusive remedy, either (a) terminate this Agreement by written notice to the Board
by the earlier to occur of (i) the Closing Date or (ii) thirty (30) Business Days following notice from
the Board that it is unwilling or unable to eliminate or modify Developer's Title Objections, or (b)
accept such title as the Board can deliver without any changes to any of the terms of this transaction,
in which event any uncured Developer's Title Objections (other than any Curable Title Exceptions)

Attachment No. 7
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Notwithstanding the foregoing, the Board shall pay off and remove on or before the Close
of Escrow (a) all mortgages, deeds of trust and other monetary liens (other than those described
above in Section 3.b.), and (b) all leases of the Site or any portion of the Site.

4, Review of Supplemental Reports. If Escrow Agent leamns before the Closing Date
that there are any title exceptions against the Site in addition to those specified in the Title Report
and the Survey, Escrow Agent shall cause Title Company to issue to Developer and the Board a
supplemental preliminary report ("Supplemental Report") referencing such title exceptions.

a. If any such exceptions are material and unacceptable to Developer, Developer
shall, not later than the later of (i) ten (10) Business Days after receipt of the Supplemental
Report and (i1) the end of the Title Review Period, notify the Board in writing of such fact
and the reasons therefor ("' Developer's Supplemental Title Objections’). Upon expiration
of such period, Developer shall be deemed to have accepted all exceptions to title and all
other matters shown on the Supplemental Report not timely objected to by Developer, and
such exceptions shall be included in the term "Permitted Title Exceptions" as used herein.

b. Within ten (10) days after the Board receives notice of Developer's
Supplemental Title Objections, the Board shall notify Developer in writing as to whether and
how the Board intends to eliminate the Developer's Supplemental Title Objections. If the
Board notifies Developer that the Board intends to cure a Developer's Supplemental Title
Objection, then such Developer's Supplemental Title Objection shall be deemed a "Curable
Title Exception." The cure of such Curable Title Exception to the reasonable satisfaction
of Developer shall be deemed an additional condition to Closing for Developer’s exclusive
benefit, and the Board shall use its reasonable best efforts to cure such Curable Title
Exception, but the Board's failure to complete such a cure shall not constitute a default by
the Board. The Board shall, at the Developer's request, periodically update the Developer
on the status of the cure of any Curable Title Exception. Unless the Board notifies Developer
in writing during such ten (10) Business Day period that the Board intends to cure a
particular Developer's Supplemental Title Objection, then upon expiration of such ten (10)
Business Day period, the Board shall be deemed to be unable or unwilling to cure such
Developer's Supplemental Title Objection. Subject to the foregoing, the Board shall
cooperate in good faith with Developer to cure Developer's Supplemental Title Objections.
In the event the Board fails to notify Developer that the Board intends to cure all of
Developer's Title Objections as provided above, Developer may, as its sole and exclusive
remedy, either (a) terminate this Agreement by notice in writing to the Board by the earlier
to occur of (1) the Closing Date, or (i1) thirty (30} Business Days following written notice
from the Board that it is unwilling or unable to eliminate or modify the Developer's
Supplemental Title Objections, or (b) accept such title as the Board can deliver without any
changes to the terms of this transaction, in which event any uncured Developer's
Supplemental Title Objections (other than any Curable Title Exceptions) shall be included
in the term "Permitted Title Exceptions.” If Developer does not elect to terminate this
Agreement within the period described in the immediately preceding sentence, Developer

Attachment No. 7,
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shall be deemed to have accepted all Developer's Supplemental Title Objections other than .
the Curable Title Exceptions, and such Developer's Supplemental Title Objections shall be
included in the term "Permitted Title Exceptions.”

_ 5. Cooperation. Subject to the foregoing, the Board shall cooperate in good faith with
Developer to cure Developer's Title Objections and Developer's Supplemental Title Objections;
however, notwithstanding anything to the contrary contained herein, the Board shall have no
obligation to bring any action or proceeding or otherwise to incur any material expense or liability
whatsoever to cure or modify Developer's Title Objections or Developer's Supplemental Title
Objections. :

6. Termination. In the event of termination pursuant to this Attachment, the parties
shall have the rights and obligations set forth in Section 511 of the Agreement.

Attachment No. 7
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. . ’ Attachment No. 8§

Required Land Use Approvals

. Planned Development Permit for the Project
. Vacation of the portion of Riley Street on the Site
. Parcel Map (if necessary to create two parcels)

. CEQA documentation (e.g., Negative Declaration or EIR)

. . Off-Site Parking Lease

. Grading Permit

. Building Permit

. Such other similar approvals as may be required by the City of San Diego which Developer
and the Board reasonably agree in writing should be included as a "Required Land Use
Approval"

. [subject to further refinement]

MTDB/MorenaStation ' DDA.30Mar00. wpd
3/30/00
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GROUND LEASE
THIS GROUND LEASE (" Lease") is made as of ,200__, by and between
THE METROPOLITAN TRANSIT DEVELOPMENT BOARD, a California public agency (the
"Board"), and .a
(""Lessee'").
1. [§ 100]SUBJECT OF LEASE

A. [§ 101] Parties to the Lease

1. [§ 102] The Board

The "Board" is a California public agency organized and existing under the laws of
the State of California. The principal office of the Board is located at 1255 Impenal Avenue, Suite
1000, San Diego, California 92101-7490. "Board" as used in this Lease includes the Board and any
assignee of or successor to its rights, powers and responsibilities.’

2. [§ 103] Lessee

"Lessee" is , a Califormia

& "), whose is

" "). The principal office of the Lessee is

, San Diego, California

92 . CityLink Investment Corporation, a California corporation ("CIC"), whose President and
CEO is William D. Jones ("Jones"), is the [describe CIC's relationship

to Lessee for purposes of transfer restrictions] of Lessee. The principal office of the Lessee is 2505
Congress Street, Suite 110, San Diego, Catifornia 92110. Wherever the term "Lessee" is used
herein, such term shall also include any permitted ass:gnee Or successor In interest as herein
provided.

B. [§ 104] The DDA

1. This Lease 1s made pursuant to and in accordance with the Disposition and
Development Agreement entered into by and between the Board and CIC, dated as of April 6, 2000,
as amended (the "DDA"). Terms defined in the DDA shall have the same meaning when used in
this Lease, unless the context clearly indicates otherwise. This Lease, together with the "Mixed Use
Parcel Lease" (defined in Section 107 below) , was entered into at Close of Escrow under the DDA.
Lessee’s duties and obligations under this Lease are separate and independent from the duties and
obligations of the Developer under the DDA, and a breach by the Developer under the DDA shall
not be deemed a breach under this Lease.
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C.  [§105]The Parcel

" The "Parcel" is that certain real property owned by the Board consisting of approximately
3.5 acres in the Linda Vista area of the City of San Diego, California (the "City"), illustrated and
designated as the "Residential Area" on the "Parcel Map" which is attached to this Lease as
Exhibit A. The Parcel is bounded by Napa Street on the north and east, Morena Boulevard and
Linda Vista Road on the north and west, and the Morena/Linda Vista Trolley Station and trolley
right-of-way on the south, as and as more precisely described in the Legal Description of the Parcel
which is attached hereto as Exhibit B. The Parcel corresponds with the area defined as the
"Residential Area" under the DDA.

Except as expressly provided to the contrary in this Lease, reference to the Parcel is to the
described land exclusive of any improvements now or hereafter located on such land,
notwithstanding that any such improvements may or shall be construed as affixed to and as
constituting part of the real property, and without regard to whether ownership of the improvements
1s 1n Board or Lessee. : :

D. [§ 106] The Project

The purpose of this Lease 1s to provide for the lease of the Parcel to Lessee and the
development and operation on the Parcel by Lessee, at its sole cost and expense, of a transit-oriented,
moderate density, rental apartment project and related on- and off-site facilities, amenities and
improvements (the "Project"), as more particularly described in Section 501 and the "Scope of
Development" which is attached to this Lease as Attachment No. 4. A "Site Plan" for the Project
15 attached as Exhibit A to the Scope of Development. The improvements to be made by Lessee as
part of the Project, including on- and off-site improvements (the "Improvements™), are more
particularly described and defined in Section 400 below and in the Scope of Development. The
"Project" shall include any subsequent construction on the Parcel following the construction of the
Improvements. The lease of the Parcel and the development and operation of the Parcel and the
Improvements by Lessee, pursuant to this Lease, and the fulfillment generally of this Lease, are in
accord with the public purposes and provxslons of applicable federal, state and local laws and
requirements.

E. [§ 107] The Mixed Use Project

1. The Parcel is contiguous to a separate parcel (the "Mixed Use Parcel")
owned by the Board, as illustrated and designated on the Site Plan. Concurrently herewith, the
Board and Lessee entered into a certain Ground Lease of even date herewith (the "Mixed Use
Parcel Lease™), which provides for the lease by the Board to

: . ,a (the "Mixed Use
Project Lessee"), of the Mixed Use Parcel and for the development and operation thereon of a
commercial/mixed-use project consisting of, among other components, ground-level retail space,
residential rental "loft"” units, on- and off-site parking and related improvements (the "Mixed Use
Project™), as more particularly described therein. The Project and the Mixed Use Project are each
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being developed concurrently, and when complete will constitute and be operated as an integrated,

transit-oriented, moderate density, mixed-use project, all as more particularly described in the Scope
of Development.

2. Lessee’s duties and obligations under this Lease are separate and independent
from the duties and obligations of the Mixed Use Project Lessee under the Mixed Use Parcel Lease,
and that a breach by the Mixed Use Project Lessee under the Mixed Use Parcel Lease shall not be
deemed a breach under this Lease.

F. {§ 108] The Trollev Station

1. The Board owns and operates the Morena/Linda Vista Trolley Station and
trolley nght-of-way(the "Trolley Station") adjacent to the Project to the south along Friars Road as
illustrated and designated on the Site Plan. Nothing in this Lease shall restrict or impair in any way
the Board's nghts or discretion to operate, use, transfer, close or redevelop the Trolley Station for
such purposes as the Board determines from time to time in its sole discretion.

2. The provision of parking for the Trolley Station on the Parcel and access to
the Trolley Station across the Parcel is an essential element of the Project. At the commencement
of the Lease, (___) parking spaces for the park-and-nde patrons of the Trolley

Station were located on the Parcel and on the Mixed Use Parcel. Upon completion of the Project,
Lessee shall at all times maintain (a) a minimum of (i) seventy three (73) parking spaces on site for
the exclusive use of trolley park-and-ride patrons of the Trolley Station during trolley hours, and (ii)
nine (9) parking spaces on site for the shared use of trolley park-and-ride patrons of the Morena
Station and the residents and guests of the Residential Area (collectively the "Trolley Parking"),
(b) reasonable vehicular access from public streets to the Trolley Parking, and (c) reasonable
pedestrian access across the Parcel and from the Trolley Parking to the Trolley Station, as illustrated
and designated on the Site Plan. The Trolley Parking will be maintained pursuant to the "Parking
Agreement” between the Board and Lessee, a copy of which is attached to the is Lease as
Exhibit G. It is planned that the Board will also maintain off-site parking along Friars Road (on
property currently under lease from the City of San Diego) for the use of trolley park-and-ride
patrons (the "Off-Site Parking").

3. The Board shall provide such secunty services for the Trolley Station, the
Trolley Parking and the Off-Site Parking as the Board may from time to time provide at the Board's
other trolley stations; provided, however, that it is expressly understood that such security services
shall be for the sole benefit of the Board, its employees and trolley patrons and not for Lessee, its
tenants, or the occupants and visitors of the Project. If the Board's interest in this Lease is transferred
separately from the Trolley Station, the new lessor under this Lease shall have no obligation to
provide security for the Trolley Station, the Trolley Parking or the Off-Site Parking. Lessee and its
tenants shall provide adequate overall security for the Project at least comparable to that customarily
provided for similar mixed-use transit-oriented developments.

G. [§ 109] Parking and Access
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In furtherance of the operation of Project and the Mixed Use Project, Lessee and the Mixed
Use Project Lessee have entered into and recorded a Reciprocal Easement Agreement ("REA")
which provides, among other things, for the joint use and maintenance of entries and exits, parking
areas, and other facilities on the Parcel and the Mixed Use Parcel. The REA, among other things,
permits and facilitates access on, over and through the Project and the Mixed Use Project to the
Trolley Station, the Trolley Parking and the Off-Site Parking by trolley patrons, at no cost or expense
to the Board. Amendments to the REA are subject to the prior written approval of the Board.

H.  [§110]Title

Title to the leasehold estate created by this Lease was conveyed in the condition required by
the DDA. The Board shall not at any time during the Term (defined below) of this Lease place any
additional title exceptions against the Parcel (inciuding without limitation any mortgage or deed of
trust) except for title exceptions which (a) are expressly made subject and subordinate to this Lease
and the rights of Lessee and any Permitted Mortgagee (defined below) hereunder or (b) are expressly
required or permitted by this Lease. The parties shall cooperate reasonably regarding the grant of
future easements which might be necessary or desirable for the operation of Project or the Trolley
Station.

L. [§111] Condition of the Parcel

1. " As Is" Condition

Except as provided in Subsection 8 of Sectiom 711 below, the Parcel and all
improvements thereon are conveyed in an "as is" condition, with no warranty, express or implied
by the Board as to the condition of the soil (or water), its geology, or the presence of known or
unknown faults or as to the condition of the mmprovements. It shall be the sole responsibility of
Lessee, at Lessee's expense, to investigate and determine the soil (and water) condition of the Parcel
(including improvements) and the suitability of the Parcel (including improvements) for the
development to be constructed by Lessee. If the soil (or water) condition of the Parcel (including
improvements), or any part thereof, is not in all respects entirely suitable for the use or uses to which
the Parcel and improvements will be put, then except as provided in Subsection 8 of Section 711
below it is the sole responsibility and obligation of Lessee to take such action as may be necessary
1o place the Parcel and the so1l (and water) condition thereof (including improvements) in all respects
in a condition entirely suitable for the development of the Parcel.

2. Release

Lessee hereby waives, releases, remises, acquits and forever discharges Board, its
directors, officers, employees, and agents, successors and assigns, of and from any and all suits,
causes of action, legal or administrative proceedings, claims, demands, actual damages, punitive -
damages, losses, costs, liabilities, interest, attorneys' fees and expenses of whatever kind and nature,
in law or 1n equity, known or unknown, which Lessee shall or may have or acquire or possess in any
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way directly or indirectly connected with, based upon, or arising out of, (i) Board’s use,
maintenance, ownership and operation of the Parcel prior to the Effective Date of Lease; or (ii) the
condition (including structural fitness), status, quality, nature, contamination or environmental state
of the Parcel and Project. It is the intention of this Lease that any and all responsibilities and
obligations of Board, and any and all rights or claims of Lessee against Board, its successors and
assigns and affiliated entities, arising by virtue of the physical or environmental condition of the
Parcel and Project are by this release provision declared null and void and of no present or future
effect as to such parties, except for those limited obligations of the Board under Subsection 8 of
Section 711. Lessee agrees as to the matters released to waive the benefits of Section 1542 of the
CrviL CoDE of the State of California, which provides as follows:

-"A general release does not extend to claims which the creditor does
not know or suspect to exist in his favor at the time of executing the

release, which if known by him must have matenally affected his
settlement with the debtor."

Lessee's Initiais Board's Initials

1. [§ 2001 LEASE OF THE PARCEL

A. [§ 201] Lease

For and in consideration of the rents, conditions, covenants and agreements set forthAherein,
Board hereby leases to Lessee and Lessee does hereby take and lease from Board, the Parcel subject

to the terms, covenants and conditions of this Lease.

B. [§ 202] Term of the Lease

The term of this Lease shall commence upon the Effective Date of Lease (defined below),
and, if not sooner terminated as provided in this Lease, shall expire at midnight on the last day of
the calendar month immediately succeeding the fifty-fifth (55%) anniversary of the last day of the
calendar month in which the Effective Date of Lease occurs. For example, if the Effective Date of
Lease occurs on June 10, 2001, then the last day of the Term would be June 30, 2056. As used
herein, "Effective Date"” of the Lease means , 2001 [ro be
inserted by Escrow Holder at Close of Escrow under the DDA ]. In no event shall the term of this
Lease, including all extensions, exceed ninety nine (99) years.

II.  [§300]RENT

A [§ 301]Manner of Payment
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Lessee covenants and agrees to pay Rent (defined below) as and when required by this Lease
to Board, at Board's address set forth in Section 102 hereof or at such place or to such person as
Board may designate in writing by notice to Lessee from time to time, in such coin or currency of
the United States as shall, at the time of payment, be legal tender for the payment of all debts, public
or private. As used herein, "Rent" means all monetary amounts payable by Lessee under this Lease,
including without limitation Base Rent, Overage Rent and Additional Rent (as such terms are
defined below) and any sums payable in the event of a Transfer pursuant to Section 803.

B. [{§ 302] Base Rent

1. [§ 303]Initial Base Rent

Lessee shall initially pay to the Board, for each Lease Year (defined below) or
pomon thereof during the Term, in the manner and at the time provided herein, the sum of
Dollars (§ ) per year ("Base Rent").

Base Rent shall be payable annually, in advance, beginning on the Base Rent Commencement Date
(defined below) and continuing on the first (1¥) day of each Lease Year thereafter during the Term.
Base Rent for any partial Lease Year during the Term shall be a prorata portion of the instaliment
then due, based upon a three hundred sixty five (365) day Lease Year. Base Rent shall be subject
to adjustment in-accordance with the terms of Section 304.

_ As used herein, "Base Rent Commencement Date" means the earlier of (i) the date
Lessee receives a Certificate of Occupancy from the City following completion of the
Improvements, or (ii) fifteen (15) months after the Effective Date of the Lease. Lessee shall use its
best efforts to cause the City to issue the Certificate of Occupancy as soon as reasonably possible
after completion of construction of the Improvements. Within ten (10) days after the Base Rent
Commencement Date occurs, Board and Lessee shall enter into an addendum to this Lease
confirming such date, Neither the failure nor refusal of either Board or City to enter into said
addendum shall in any manner impair this Lease or the effectiveness or enforceability of the matters
interided to-be confirmed by said addendum. As used herein, "Lease Year" means that period of
twelve (12) or fewer consecutive months which ends on December 31 of each year and which falls
within the Term and the penod from the last December 31 during the Term to and mcludmg the last
day of the Term.

2.' [§ 304] Adjustments to Base Rent

Base Rent shall be subject to adjustment during the Term pursuant to the terms of
Subsections (a) and (b) of this Section 304. '

(a) Formuia Adjustment

Subject to the special adjustment set forth in Subsection (b), Base Rent shall
be increased on the fifth (5th) anniversary of the Effective Date and every fifth (5") anniversary
thereafier (each, an "Adjustment Date") in the following manner: at each Adjustment Date the
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then prevailing annual Base Rent shall be increased by twelve and one-half percent (12.5%) and the
resulting amount shall be the Base Rent for the next five (5) Lease Years of the Term.

(b) Special Adjustment in the Thirtieth Lease Year

On the first (1) day of the thirtieth (30™) Lease Year and on the first day of
any extension of the Term (the " Appraisal Date", which shall also be an Adjustment Date), Base
Rent shall be increased to the greater of (i} the Base Rent derived by making the formula calculation
under Subsection (a), or (ii) the Base Rent derived by making the Fair Market Rental Value (defined
below) determination in accordance with Subsections (1) through (3) below. In no event shall the
annual Base Rent derived by comparing the foregoing calculations be less than the annual Base Rent
for the Lease Year immediately preceding such adjustment. If the Fair Market Rental Value for the
Parcel (defined below) has not been determined in accordance with this Subsection (b) by the
applicable Appraisal Date, then Lessee shall continue to pay annual Base Rent as adjusted in
accordance with Subsection (a) until such time as the Fair Market Rental Value for the Parcel has
been determined, at which time any further adjustment in the Base Rent resulting from the
calculations made pursuant to this Subsection (b) shall be made retroactively and paid within ten
(10) days after such determination.

(1) Not later than seven (7) months prior to an Appraisal Date,
Board shall provide written notice to Lessee setting forth the amount claimed by Board as the Fair
Market Value of the Parcel. If Lessee disputes the amount so claimed by Board as Fair Market
Value of the Parcel, then Lessee shall have thirty (30) days after receipt of Board's notice to make
written demand by notice to Board for appraisal under this Lease pursuant to the process described
in Subsection (3) below, failing which demand Lessee shall be deemed to have waived any further
right to demand appraisal in connection with said dispute, in which event the amount of Base Rent
to be used in making the calculation under Subsection (b) shall be calculated using the amount
previously claimed by Board as Fair Market Value of the Parcel. If Lessee shall make such demand,
then the Base Rent calculation shall be made with reference to the Fair Market Value of the Parcel
determined pursuant to such appraisal (or otherwise by settlement between Board and Lessee).

(2) The calculation of "Fair Market Rental Value" made with
respect 1o each Appraisal Date shall be made in accordance with the following Subsections (a) and

(b). '

a. The calculation of "Fair Market Value of the
Parcel” shall be made by determining the price at which the Parcel would be sold for cash by a
willing and knowledgeable seller not compelled to sell, to a willing and knowledgeable buyer not
compelled to buy, if the Parcel were vacant, unimproved, unencumbered, free and clear of this Lease
and all mortgages or deeds of trust, and available for development for the "highest and best use" then
permitted by the City's Municipal Code and other legal requirements; provided, however, for
purposes of determining the Fair Market Value of the Parcel, improvements functionally equivalent
to the Project (or such higher and better use as may have been approved by the Board at Lessee's
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request pursuant to Section 502) shall be deemed the "highest and best use” permitted to be built on
the Parcel.

b. In determining Fair Market Rental Value, Board or the
appraisers, as the case may be, shall first determine the Fair Market Value of the Parcel pursuant to
Subsection a. above. "Fair Market Rental Value" shall be nine percent (9%) of ninety percent
(90%) of the Fair Market Value of the Parcel, which shall be used in making the calculation under
Subsection (b) of the annual Base Rent to be paid as of the Appraisal Date in question.

- (3) If Lessee makes a demand for apprmsa]s then the Fair Market
Value of the Parcel shall be determined as follows:

a. Within fifieen (15) days after the demand for appraisal
has been given by Lessee to Board, the parties shall each appoint one (1) appraiser who is a licensed
MAI Appraiser, or a member of the American Institute of Real Estate Appraisers or any successor
thereto, or a member of the Society of Real Estate Appraisers, or any successor thereto, in each case
with at least ten (10) years' fuil-time experience in San Diego County appraising commercial real
estate and has performed appraisals of not less than three (3) facilities substantially similar to the
Project in the five (5) years preceding the date on which the appraisal under this Lease is to be made.
If either Board or Lessee fails to appoint its appraiser within such fifteen (15) day period, then the
appraisal of the sole appraiser shall be binding. Each such appraiser shall determine the Fair Market
Value of the Parcel and complete and submit his or her written appraisal to Board and Lessee within
sixty (60) days after the appointment of both such appraisers. If the higher appraised Fair Market
Value in such two (2) appraisals is not more than one hundred ten percent (110%) of the lower
appraised Fair Market Value, then the Fair Market Value of the Parcel shall be the average of the two
(2) appraised rental vatues. If it is not, however, then the appraisers so named shall have fifteen (15)
days to designate a third appraiser with similar qualifications. If the two appraisers are unable timely
to agree on the third appraiser, then either Board or Lessee, by giving prior written notice to the
other party, shall have thirty (30) days to request and obtain appointment of such a qualified
appraiser by applying to the Superior Court of the State of California for the County of San Diego.
The third appraiser, however selected, shall be a person who has not acted in any capacity for elther

pany

: b. The third appraiser shall conduct an independent
appraisal of the Parcel to determine the Fair Market Value based upon the above-enumerated factors
and complete and submit his or her written appraisal to Board and Lessee within sixty (60) days after
his or her appointment. The Fair Market Value for the Parcel shall be the average of the two (2) of
the three (3) appraised Fair Market Values that are closest to each other. The Fair Market Value for
the Parcel, determined in accordance with this Subsection, shall be conclusive and binding upon
Board and Lessee. :

c. When submuitting his or her appraiSal, each appraiser
shall certify that: (i) he or she has personally inspected the Parcel and all properties used as
comparisons; (ii) he or she has no past, present or contemplated future interest in the Improvements
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[ ®
or the Parcel or the leasehold estate, or any part thereof; (iii) the compensation to be received by him
or her from any source for making the appraisal is solely in accordance with this Lease; (iv) he or
she has followed the instructions as set forth in Subsection (b); (v) neither the appraiser's
employment to make the appraisal nor his or her compensation therefor is contingent upon reporting
a predetermined value, or a value within a predetermined range of values; (vi) he or she is an
appraiser who is a licensed MAI Appraiser, or a member of the American Institute of Real Estate
Appraisers or any successor thereto, or a member of the Society of Real Estate Appraisers, or any
successor thereto, in each case with at least ten (10) years' full-time experience in San Diego County
appraising commercial real estate and has performed appraisals of not less than three (3) facilities
substantially similar to the Project in the five (5) years preceding the date on which the appraisal

to be made under this Lease is to be made; and (vii) the appraisal was prepared in conformity with
the standards of professional practice common in the real estate appraisal industry.

d. Board and Lessee shall each pay the fee and expenses
charged by its appraiser plus one-half (%) of the fee and expenses charged by the neutral third
appraiser.

(c) Base Rent Adjustment Examples

Hypothetical examples of adjustments to Base Rent in accordance with the
provisions of Subsections (a) and (b) are attached hereto as Exhibits D-1 and D-2.

C. [§ 305] Additional Rent and Overage Rent

Additional Rent and Overage Rent shall be calculated and paid by Lessee to Board in
accordance with Subsections 1 through 8 of this Section 305.

1. [§ 306] Additional Rent

Except as otherwise provided in Subsection 7 below, commencing on the
date (the "Additional Rent Commencement Date") which is the earlier of (i) six (6) years after the
occurrence of Stabilization (defined below) of the Project, or (ii) at the time annual Gross Revenue
(defined in Section 313 below) of the Project reaches at least Two Million Two Hundred Thousand
Dollars ($2,200,000.00) (i.e., the date when the Gross Revenue received from the Project for any
twelve (12) consecutive calendar month period is $2,200,000 or more) [note - the 32,200,000
amount is subject to mutually acceptable final allocation of $3,000,000 total between Residential
and Mixed Use Areas], and continuing annually thereafter during the remainder of the Term, Lessee
shall pay to Board (in addition to, and not in lieu of, Base Rent), as supplemental Rent, an amount
{the "Additional Rent") calculated on a Lease Year basis, equal to two and fifteen hundredths
percent (2.15%) of Gross Revenue from the Project. Additional Rent shall be payable at the times
set forth in Subsection 3 below.

2. [§ 307] Overage Rent
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Except as otherwise provided in Subsection 7 below, commencing ‘on the
Stabilization of the Project, and continuing during the remainder of the Term, Lessee shall pay to
Board (in addition to, and not in lieu of, Base Rent), as supplemental Rent, an amount (the
"Overage Rent") equal to one percent (1.0%) of Gross Revenue from the Project for the previous
twelve (12) consecutive calendar months. Overage Rent shall be payable at the times set forth in
Subsection 3 below.

3. [§ 308} Semi-annual Statements

Within thirty (30) days after the end of each calendar half-year of each Lease Year
during the Term, commencing with the calendar half-year in which the Base Rent Commencement
Date occurs, Lessee shall furnish to Board a statement in writing, certified by an authorized officer,
partner or employee of Lessee to be correct, setting forth in reasonable detail the Gross Revenue and
Operating Expenses (defined in Section 313 below) for such calendar half-year and reflecting the
basis for the computation of the amount of Additional Rent and Overage Rent due for such calendar
half-year (calculated each half-year on a calendar year-to-date basis). A "calendar half-year" shall
mean the period ending with each June 30 and December 31 during the Term. Each such half-yearly

‘statement shall be accompanied by accurate and exact copies of all tax reports (if any) made by
Lessee to the State of California or any other governmental agency during the half-year covered by
such half-yearly statement. Each Lease Year shall constitute a separate accounting period for the
purpose of computing Additional Rent and Overage Rent, and Gross Revenue for any one Lease
* Year shall not be carried forward or carried back into any other Lease Year.

4. [§ 309] Annual Statements and Payments

Wlthln one hundred fifty (150) days after the exp1rat10n of the Lease Year in whxch
the Base Rent Commencement Date occurs, and each Lease Year thereafter, Lessee shall furnish to
Board a statement duly certified by an authorized officer, partner or employee of Lessee setting forth
in reasonable detail the Gross Revenue and Operating Expenses during the Lease Year just
concluded; reflecting the basis for the computation of the amount of Additional Rent and Overage
Rent (if any) due for such Lease Year just concluded, and certifying that the" accountmg practices
of Lessee, in terms of reasonableness and propriety, conform to generally accepted accounting
-principles consistently applied. Each such annual statement shall be accompanied by the payment

from Lessee to Board of any Additional Rent and Overage Rent reflected in said statement as being
due for such calendar year. On or before the first (17) day of each Lease Year, commencing with
the Lease Year which next follows the Lease Year in which the Base Rent Commencement Date
occurs, Lessee shall submit to Board a revenue projection for the Project for such Lease Year to
assist Board in anticipating the amount of Additional Rent and Overage Rent for such Lease Year.
Lessee shall act in good faith in preparing such projections; however, Lessee shall in no way be

~liable for the accuracy of such projections or for any damages incurred by Board resulting from
Board's reliance on such projections, unless the same are occasioned by Lessee's negligence or
willful misconduct. '

5. [§ 310] Board's Right to Audit

CATEMP\GRNDLSE.SAPROO.WPD Residential Area
4/6/00 10




Board shall have the right, at any time and from time to time upon reasonable notice
to Lessee, and at Board's expense, to review and examine Lessee's records of Gross Revenue and
Operating Expenses for any given period. If Board does not request an audit within five (5) years
after receipt of Lessee’s annual statement, then, except in any case where the Board reasonably
suspects fraud or intentional misrepresentation of Gross Revenue and Operating Expenses, such
statement shall be conclusively presumed to be accurate and Board shall have no right to require an
audit with respect to the period covered by such statement. In addition, Board shall have the right,
at any time upon reasonable notice to Lessee and at Board's sole expense, to have Lessee's records
of Gross Revenue and Operating Expenses for any given Lease Year audited by 2 disinterested,
reputable firm of certified public accountants {compensated on an hourly basis) who are actively
engaged in the practice of their profession and who are to be selected by Board. If any deficiency
in Lessee's payment of Additional Rent or Overage Rent is established pursuant to said audit, Lessee
shal]l within thirty (30) days thereafter pay to Board the amount of such deficiency together with
interest thereon from the date same was originally due at the rate per annum equal to three percent
(3%) plus the prime rate published in the western edition of the Wall Street Journal, but in no event
more than the maximum interest rate permitted by law. If the statement of Gross Revenue forming
the basis for the Additional Rent and Overage Rent calculations previously made by Lessee to Board
is less than the amount of Lessee's Gross Revenue as shown by Board's audit by four percent (4%)
or more, then Lessee shall immediately pay to Board the cost of such audit, otherwise, the cost of
such audit shall be paid by Board. If the statement of Gross Revenue forming the basis for the
Additional Rent and Overage Rent calculations previously made by Lessee to Board is greater than
the amount of Lessee's Gross Revenue as shown by Board's audit and further shows that an
overpayment of Additional Rent or Overage Rent was made for the Lease Year so audited, then the
amount of any overpayment shall be applied by Board against the next succeeding payments of Base
Rent coming due.

6. [§ 311] Retention of Records

Lessee shall, for a period of at least five (5) years from the end of each Lease Year,
keep safe and intact, at Lessee’s address set forth in Section 103 hereof or at such place or to such
person as Board may approve in writing by notice to Lessee, all of the records, books, accounts and
other data which are regularly kept by Lessee in the ordinary course of its business to establish
Lessee's Gross Revenue and Operating Expenses for that Lease Year, and shall upon reasonable
notice make the same available to Board and Board's auditors, representatives or agents for
examination.

7. [§ 312) Debt Service Coverage Ratio

To facilitate Lessee securing financing for the Project, during the five (5) year period
immediately following after Stabilization, the parties agree that Lessee’s payment of Overage Rent
and Additional Rent shall be conditioned on the Project achieving a Debt Service Coverage Ratic
(defined below) of 1.35:1 or better (i.e., Net Operating Income [defined below] must be sufficient
to permit Lessee to make the first mortgage loan payment on a Permitted Mortgage plus a reserve
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in the amount of thirty-five percent (35%) of such first mortgage loan payment before Lessee shall
be required to make any Overage Rent or Additional Rent payments during such period). During
such 5-year period, in no event shall the Overage Rent and Additional Rent together exceed the
amount by which the Net Operating Income exceeds the first mortgage loan payments plus the 35%
reserve. This condition shall apply only during the five (5) year period immediately following after
Stabilization and only to facilitate Lessee securing financing for the Project. This Debt Service
Coverage Ratio condition shall apply only to a Permitted Mortgage which constitutes a first
mortgage construction loan or permanent replacement financing (i.e., "take out financing" that
replaces such construction loan in no greater principal amount (except for any normal "points" or
lender fees which are included in the principal amount) and at generally prevailing terms for similar
projects with an amortization schedule of not less than twenty five (25) years).

8. [§ 313} Definitions
As used herein, the following terms shall have the following meanings:

(a) "Debt Service" means the principal and interest payment on a
Permitted Mortgage equally amortized over the term of the loan.

(b) "Debt Service Coverage Ratio" means the ratio of (a) Net Operating
Income to (b) Debt Service on a Permitted Mortgage of the type described in Section 901.

(c) "Gross Revenue" means all revenue of any kind or nature received
by Lessee derived from the Parcel and the Improvements thereon for the Lease Year in question,
including, without limitation (1) all revenue received from subtenants or licensees of the Parcel or
the Improvements, and all interest earned on security deposits, provided such interest is retained by
Lessee and not returned to any subtenant; (ii) all other revenues from or connected with the Parcel,
all operations and Improvements thereon, including without limitation, deposits forfeited,
cancellation fees, and any cost reimbursement of any kind received by Lessee in excess of the actual
cost to Lessee; and (i) proceeds of business interruption and similar insurance payable as a result
of loss of revenues. Gross Revenue shall not include security deposits (or interest thereon which is
payable-to the tenant or becomes part of the deposit), proceeds of casualty insurance or
condemnation awards, proceeds from any sale or refinancing of any interest in the Parcel or the
Improvements or reimbursement from subtenants or other parties for actual costs related to the
operation of the Parcel and the Improvements, reimbursement from the Board, subtenants or other
parties for actual costs related to the development and operation of the Parcel, repayments of loans
made by Lessee, or refunds of fees, deposits or taxes paid by Lessee, or any bonus or premium paid
to Lessee in connection with a Permitted Transfer.

(d) ""Net Operating Income (NOI)" means Gross Revenue less
Operating Expenses for the Lease Year in question. - '

(e) "Operating Expenses” means all of the following direct, out-of-
pocket expenses, costs and disbursements actually paid by Lessee in connection with the ownership,
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operation, management, maintenance, repair or restoration of the Project, determined on an accrual
basis for the Lease Year in question:

(N Any taxes and assessments imposed on the Parcel and on all

- Improvements thereon, any taxes assessed by virtue of Lessee’s operations on the Parcel and the

Improvements (excluding, however, state and federal income, corporate franchise, excise and similar
taxes) and all taxes and assessments payable by Lessee pursuant to Section 603 et seq., of this Lease;

(2) Subject to Subsection (3) below, all costs and expenses
incurred by Lessee in the ownership, operation, maintenance, management, repair or restoration of
the Parcel and Improvements located or to be located thereon (or any part thereof), including,
without limitation, costs incurred in keeping the Project in a clean and safe condition, including,
without limitation, janitonal service costs, restroom and janitorial supplies, cost of trash removal and
cost of window cleaning; cost of any equipment rental; utility costs, including electricity, gas, water,
telephone, power, heat and sewer; the cost of all alterations, maintenance and repair to the Project
and reasonable reserves established to pay such costs (including structural maintenance and repair
and including all costs related to compliance with laws as provided in Section 601 below) and
equipment located therein or constituting a part thereof; leasing fees and expenses; any expenditures
for repairs to and replacement of capital improvements, furniture, furnishings and equipment in
excess of the amounts reserved for that purpose, and the replacement and repair of all equipment,
machinery or portions of the improvements within the Project, including structural, heating,
electrical, ventilating, air conditioning, plumbing and other repairs or replacements, glass
replacement, repair or replacement of carpeting, roof repair, metal finishing, painting, repair or
replacement of interior partitions, doors and locks, and window coverings; cost of all building
supplies, tools and materials, including, without limitation, keys, locks, graphics, plumbing and
electrical supplies, air conditioning and telecommunication or teleconferencing supplies; the cost of
all third-party contract services, including landscaping (internal and external), security service and
elevator maintenance service; fees paid for maintenance and repair services; the cost of maintaining
security guards; the fees for professional services, including legal, architectural, engineering,
accounting, appraisal and auditing; the costs and expenses of financing of equipment (including
leasing costs) for equipment located in the Project or constituting a part thereof; all costs of operation
and maintenance of air conditioning, heating and similar equipment; the costs of all insurance,
including fire and all-risk coverage, liability, business interruption, boiler and machinery, workers'
compensation and any other insurance or bonds carried pursuant to the terms of this Lease, any
Permitted Mortgage or otherwise carried by Lessee on account of the Project or Lessee’s operations
therein (including the amount of any deductibles paid by Lessee); and fees for licenses and permits
required by operation of the Project, or any portion thereof;

(3) Operating Expenses shall not include:

a. Depreciation, cost recovery and other non-cash items;
b. Development Costs, as defined in Section 802;
CATEMP\GRNDLSE SAPRGO.WPD Residential Area
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C. Unless pursuant to a Transfer (defined below) or
Permitted Mortgage allowed or permitted under this Lease, payments on account of any buyer's
financing of its costs of acquisition of all or any part of Board’s or Lessee's interest under this Lease,
including, without limitation, payments of principal, interest, preferred return, rental participation
or other payments made to lenders, partners, investors or otherwise;

: d. Any amounts paid by Lessee to Board pursuant to this
Lease as Rent owed Board pursuant to Section 319 or 320 for any late fee, charge or penalty, such
as interest on any late payment or on any amount advanced by Board, or for costs and expenses of
Board (including attorneys' fees) incurred in enforcing any provisions of this Lease;

e Any repair, reconstruction or restoration expenses paid
from proceeds of casualty insurance or condemnation awards; or

f Any costs for Lessee's general overhead, attributed or
allocated overhead or central office costs, salaries or wages for personnel employed In connection
with the Pl’OjCCt

(4) No cost, expense or disbursement which Lessee shali pay or
make as an Operating Expense hereunder shall be deducted, directly or indirectly, more than one
time from Gross Revenue, nor shall any such cost, expense or disbursement also be included in
Development Costs.

5} The specific examples of Operating Expenses stated in this Subsection shall not be deemed to obligate
Lessee to incur such costs or provide such services (except as Lessee may be otherwise required by
other provisions of this Lease, or except as Lessee, in its sole discretion, may elect).

(6) All expenses which are to be included in Operating Expenses shall be
computed on an accrual accounting basis, unless otherwise expressly provided herein. Except as
otherwise expressly provided in this Subsection, each item constituting Gross Revenue and
Operating Expenses shall also be determined and calculated on an accrual basis.

(7) - Notwithstanding anything to the contrary contained herein, except for
expenses expressly perrmtted hereunder, Operating Expenses paid to a Related Entity shall be
included only to the extent they are consistent with amounts which would be paid to a non-Related
Entity in an "arm’s length" transaction. :

$3) "Related Entity" means the following: (a) Lessee; (b) any partmer or parent
holding a ten percent (10%) or greater interest in Lessee; (c) any spouse or relative of the above; (d)
any corporation, parmership or other entity in which any of the above persons or entities have a ten
percent (10%) or greater interest; (€) any person or entity having a ten percent (10%) or greater
beneficial interest, direct or indirect, in any of the above entities; or (f) any person or other entity
which owns, directly or indirectly, ten percent (10%) or more of the stock, partnership interest, or
other form of interest in Lessee. -
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(g) "Stabilization" means the earlier of (i) when the Project reaches ninety
percent (90%) occupancy, or (i1) five (5) months [note: use three (3) months for the Mixed Use Area]
after the issuance of a Certificate of Occupancy by the City for the Project. Lessee shall promptly
notify the Board when the Project reaches ninety percent (90%) occupancy. Within ten (10) days
after Stabilization occurs, Board and Lessee shall enter into an addendum to this Lease confirming
the date of Stabilization. Neither the failure nor refusal of either Board or City to enter into said
addendum shall in any manner impair this Lease or the effectiveness or enforceability of the matters
intended to be confirmed by said addendum.

9 [§ 314] Additional Rent and Overage Rent Examples

Hypothetical examples of Additional Rent and Overage Rent calculations in
accordance with the provisions of Subsections 1 through 8 are attached hereto as Exhibits D-3 and
D-4.

DO [§ 315] Priority for Payment of Rent and Other Sums

1 [§ 316] Net Lease

Board and Lessee agree that Base Rent, Additional Rent, Overage Rent, any supplemental
Rent, and any and all other sums payable hereunder to or on behalf of Board, shall be paid without
notice or demand, and without setoff, counterclaim, abatement, deferment, suspension or deduction.
This is a net lease, Except as expressly provided to the contrary in this Lease, all costs incurred in
the operation and maintenance of the Project shall be paid by Lessee.

2 [§ 317] Absolute Assignment of Gross Revenue

In consideration of Board's obligations under this Lease, Lessee hereby assigns to Board the
Gross Revenue of the Project. The assignment of Gross Revenue pursuant to this Section is intended
and shall be construed as an absolute assignment and not merely a passing of a security ‘interest.
Such absolute assignment is and shall be subject to the conditional permission to collect Gross
Revenue and make the payments described in Section 318, in the priority described in Section 318
which is granted to Lessee. It is understood and agreed that such assignment will be expressly
subordinate to any assignment of the Gross Revenue of the Project required by a Permitted
Mortgagee.

3 [§ 318] Priority for Payment

On the condition that Lessee is not in default under this Lease, Lessee shall have permission
to collect and obtain all Gross Revenue of the Project. Lessee shall use commercially reasonable
efforts to collect and obtain all Gross Revenue, and shall have the right and obligation to use the
Gross Revenue to pay to Board the Base Rent, Additional Rent, Overage Rent, any supplemental
Rent, and any and all other sums owed to Board under this Lease. Any and all Base Rent, Additional
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Rent, Overage Rent, any supplemental Rent and other sums payable to Board by Lessee under the
provisions of this Lease shall have a first priority for payment from the Gross Revenue. All other
expenses of Lessee related to the Parcel and the Improvements, including without limitation, debt
service, loan costs, and any other obligations which may be owed to a Permitted Mortgagee, and all
Operating Expenses (defined below) and other expenses attributable to the operation, management,
leasing, repair or renovation of the Parcel and the Improvements, other than amounts owed to Board,
shall be subordinate to the payments to Board of Base Rent, Additional Rent, Overage Rent, any
supplemental Rent, and any and all other sums owed to Board as required under this Lease.

E0  [§319] Additional Rent

In addition to and not by way of limitation of Board’s rights under specific provisions of this
Lease, Board shall at all times have the right (at its sole election and without any obligation so to do)
to advance on behalf of Lessee any amount payable under the terms hereof by Lessee, or to
otherwise satisfy any of Lessee’s obligations hereunder (except payment of monetary obligations -
which are owing directly to Board such as Base Rent), provided that (except in case of emergency
calling for immediate payment) Board shall first have given Lessee no less than fifteen (15) days
advance written notice of Board’s intention to advance such amounts on behalf of Lessee. No
advance by Board shall operate as a waiver of any of Board’s rights under this Lease and Lessee
shall remain fully responsible for the performance of its obligations under this Lease. Lessee’s
obligation to reimburse amounts advanced by Board pursuant to this Section shall constitute
supplemental Rent under this Lease, shall be due and payable by Lessee to Board ten (10) days after
Board makes written demand therefor, and shall bear interest from the date same was advanced at
the rate per annum equal to the three percent (3%) plus the prime rate published in the western
edition of the Wall Street Journal, but not to exceed the maximum rate for which the parties may
lawfully contract, from the date of advance.

FO (§ 320]Delincjuency in Rent Payment; Collection of Rent

The failure of Lessee to pay any instaliment of Rent (including without limitation, any estimated or
final Additional Rent or Overage Rent, or any supplemental Rent) by the due date shall constitute
a default, subject to Lessee's nghts to receive notice and cure such default as provided in Section
1200 ez seq. In the event Lessee fails to pay the applicable installment of Rent within ten (10) days
after the due date, in addition to any other remedy provided by this Lease, Lessee shall pay to Board
as a late charge an additional payment equal to five percent (5%) of such delinquent payment, and
the amount due and unpaid shall bear interest at the lesser of the annual rate of three percent (3%)
over the prime rate published in the western edition of the Wall Street Journal on the due date, or the
highest annual rate which may lawfully be charged and collected under applicable law on the
delinquent obligation. Said interest shall accrue from the due date of the installment of Rent to the
date the installment of Rent is received by Board. 1t is the intent of this provision that Board shall
be compensated by such payment and interest for loss resulting from rent delinquency, including
costs to Board for servicing the delinquent account. Any failure of Board to enforce the foregoing
provisions of this Section 320 in any instance shall not constitute a waiver of Board’s right to
enforce the same at any subsequent time.
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In case of a default in payment of any part of the Rent, Board shall have the nnght to separate its
cause of action to permit the institution of a separate suit only for the Additional Rent or Overage
Rent unable to be determined at the time suit is first brought, and neither the institution of such first
suit nor the entry of judgment therein shall bar Board from bringing a subsequent suit against Lessee,
for the amount of Additional Rent or Overage Rent not capable of being determined at the time of
the initial action, at such time as such Additional Rent or Overage Rent may be determined. Any
order or judgment concerning estimated installments of Additional Rent or Overage Rent shall not
prejudice or bar Lessee's or Board's rights to the adjustment of Additional Rent or Overage Rent as
provided by Sections 309 and 310.

[§ 400)DEVELOPMENT OF THE PARCEL
A0 [§ 401]) General

Lessee, at its sole cost and expense, shall construct or cause to be constructed all of the on- and off-
site improvements comprising the Project (the "Improvements"), in full conformity with the Scope
of Development, the Schedule of Performance, and the "Final Construction Drawings and
Related Documents" (as defined in the DDA) approved by Board pursuant to Section 305 of the
DDA. Pursuant to the DDA, the Board has approved-certain items regarding the financing of the
Project, Project commitments, and certain plans, drawings and related documents, as more
particularly set forth on Exhibit H attached hereto and made a part hereof,

BO [§ 402] Required Land Use Approvals

Lessee, at its sole cost and expense, shall obtain all approvals, permits and authorizations from
governmental and quasi-governmental agencies and other parties required for the development of
the Project.
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Co [§ 403] Evidence of Financing and Project Commitments

Lessee shall report regularly as requested by the Board on its financing for the development on the
Parcel. The reports may be oral, or shall be in writing if requested by the Board. The reports shall
explain in reasonable detail the sources and methods of financing, and the pre-leasing activity which
is required or has been achieved. The information in the reports shall remain confidential to the
extent permitted by law, recognizing without limitation that they are subject to review by responsible
officials, employees and contractors of the Board.

Lessee shall provide or cause to be provided to the Board any additional evidence reasonably
required by the Board from time to time to establish that the following items are current and in full
force and effect:

1 A current certified financial statement or statements covering the last two (2) years,
or other financial statements or forms of financial confirmation, in such form reasonably satisfactory
to the Board, evidencing the sources of capital sufficient to demonstrate that Lessee has adequate
funds and is committing such funds to cover the construction costs and other costs Lessee is
expected to incur in fulfilling the obligations of this Lease.

2 Ewvidence satisfactory to the Board that Lessee has obtained the financing necessary
 for the acquisition and development of the Project in accordance with this Lease. Such evidence
of financing shall inciude the following, certified by Lessee to be true and correct copies thereof: .

(a) A copy of the term sheet describing the details of the terms and conditions of
the mortgage loan or loans obtained by Lessee (both for interim construction financing and take out
financing if a condition of funding the construction loan) to assist in financing the constructicn of
the Project; C

(b) Construction and permanent loan commitments from Permitied Mortgagees
(as defined in Section 901 below) subject only to such conditions as may be approved by the Board;

(c) Copies of all proposed construction and permanent loan documents (e.g.,
notes, trust deeds, indentures, loan agreements, etc.) pertaining to the Project; and

(d) Evidence satisfactory to the Board of sources of equity capital sufficient to
demonstrate that Lessee has adequate funds legally commitied to cover the difference, if any,
between construction cost minus financing authorized by mortgage loans, and evidence of Lessee's
financial ability to meet normally anticipated cost over-runs.

3 Copies of the contracts between: (a) Lessee and the general contractor for the
construction of improvements upon the Parcel, and (b) the general contractor and all finish work
subcontractors and all Major Subcontractors. ("Major Subcontractors" for purposes hereof shall
be those subcontractors whose work exceeds five percent (5%) of the total construction contract
costs.) Such contracts shall provide for the commencement of construction on the Parcel by dates
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@ ®
certain, which dates shall be in conformance with this Lease. Such contracts shall contain retention
provisions requiring withholding of a minimum of five percent (5%) of payments due to the general
contractor and subcontractors until the contractual obligations of such entities are fully completed.
Such contracts shall also contain, to the Board's reasonable satisfaction, adequate indemnification,
insurance and other contractual provisions as may reasonably be required to protect the Board and

any other provisions required by this Lease to be contained in such contracts, and shall be certified
by Lessee to be true and correct copies thereof.

4 If not previously provided, an assignment by Lessee, in form and substance
satisfactory to the Board, assigning to the Board as security for Lessee's performance under this
Lease, the interests of Lessee under the construction contracts referred to in Subsection 3 of this
Section. It is understood and agreed that such assignment will be expressly subordinate to any
assignment of such contracts required by a Permitted Mortgagee.

5 Evidence satisfactory to the Board that Lessee has obtained, in form and substance
acceptable to the Board, all Required Land Use Approvals and any other permits, approvals and
authorizations of any type required for the design, development, construction, use and operation of
the Project.

6 Evidence satisfactory to the Board that Lessee has obtained, in form and substance
acceptable to the Board, all easements, encroachment agreements, licenses and other off-site nghts

required for the development, construction, use and operation of the Project.

DO [§ 404] Construction Plans, Drawings and Related Documents

1 Lessee shall prepare and submit construction plans, drawings and related documents
to the Board for architectural and site planning review and wrnitten approval as and at the times
established in the Schedule of Performance. The construction drawings prepared by Lessee shall
include all private and public improvements and on-site and off-site utilities required by the Scope
of Development. "Final Construction Drawings and Related Documents” are hereby defined as
those drawings and materials which are in sufficient detail to obtain a building permit.

2 Lessee shall also prepare and submit to the Board for its approval preliminary and
final landscaping and finish grading plans for the Parcel. Such preliminary and final plans shall be
prepared and submitted within the times established in the Schedule of Performance, subject to
extensions as are authorized herein or as mutually agreed to by the parties hereto.

3 During the preparation of ali drawings and plans, Board staff and Lessee shall hold
regular progress meetings to coordinate the preparation of, submission to, and review of construction
plans and related documents by the Board. The Board and Lessee shall communicate and consult
informally as frequently as is necessary to insure that the formal submittal of any documents to the
Board can receive prompt and speedy consideration.
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4 If any revisions or corrections of plans approved by the Board shall be required by
any government official, agency, department or bureau having jurisdiction, or any lending institution
involved in financing, Lessee and the Board shall coeperate in efforts to obtain a waiver of such
requirements or to develop a mutually acceptable and commercially reasonable altemative.

EO = [§ 405]Board Approval of Plans, Drawings and Related Documents

1 The Board shall have the nght of review (including, but not limited to, architectural

review) and approval of all plans, drawings and related documents for the development of the Parcel,
including any proposed changes therein subject to other provisions hereof.

Lessee has retained Fehlman LaBarre as the architect for the entire Project through
construction completion, provided, however, that Lessee may retain a substitute or additional
architect if Board approves in writing, in advance of such substitution. :

The Board shall approve, conditionally épprove or disapprove such plans, drawings, and

related documents referred to in this Lease (and any proposed changes therein) within the times
established in the Schedule of Performance. Any disapproval shali state in writing the reasons for
disapproval and the steps which must be taken to achieve such approval. Subject to the succeeding
paragraph, Lessee, upon receipt of a disapproval, shall revise such portions of the plans, drawings
or related documents in a manner that satisfies the reasons for disapproval, and shall resubmit such
revised portions to the Board as soon as possible after receipt of the notice of disapproval, but in no
event more than thirty (30) calendar days after receipt of the notice of disapproval. The Board shall
approve or disapprove such revised portions in the same manner and within the same time frame as
provided in the Schedule of Performance for approval or disapproval of plans, drawings and related
documents initially submitted to the Board.

If Lessee desires to make any substantial change in the Final Construction Drawings and
Related Documents afier their approval by the Board, Lessee shall submit the proposed change to
. the Board for its approval. The Board shall approve, conditionally approve or disapprove such
proposed change as provided in this Section and in the same manner and within the same time period
as provided in the Schedule of Performance for approval or disapproval of plans, drawings and
related documents initially submitted to the Board.

Board may request Lessee to make changes to the Final Construction Drawings and Related

Documents following Board approval thereof, but Board shall not require any change if (i) such
change would increase the Development Costs of the Project and Board does not agree to provide
the estimated additional necessary- funding, including funding for reasonable consultant fees
necessary to prepare such changes; or (i) such change would cause a material delay in the
completion of the Project construction; or (ii1) such change would matenially adversely affect the
value of the Project.

~ Lessee shall have the right, during the course of construction, to make change orders which
consist of Minor Field Changes or Minor Changes (as defined below) costing less than Fifty
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"Thousand Dollars ($50,000) in the aggregate. "Minor Field Changes" are those minor changes
from the approved Final Construction Drawings and Related Documents which make no substantial
change and have no adverse effect on the improvements or the design or space layouts and are made
in order to expedite the work of construction in response to field conditions. "Minor Changes" shall
be defined herein as changes which do not affect or change any material aspect (i) of the exterior
design, treatments, materials, colors or quality of the Project or the individual units, including any
products or specifications; (ii) the pedestrian circulation and amenities of the Project; or (iii) the
Trolley Parking. All other changes shall require the approval of the Board. The Board shall respond
to any request for approval of a change order within five (5) business days after receipt of such

request, and, if the Board fails to respond within such five (5) day period, such change order shall
be deemed approved.

2 The Board neither undertakes nor assumes nor shall it have any responsibility or duty
to Lessee or to any third party to review, inspect, supervise, pass judgment upon or inform Lessee
or any third party of any matter in connection with the development or construction of the Project,
whether with respect to the quality, adeguacy or suitability or the plans, any labor, service,
equipment or material furnished to the Project, any person furnishing the same or otherwise. Lessee -
and all third parties shall rely upon its or their own judgment with respect to such matters, neither
Lessee nor any third party is entitled to rely on any review, inspection, supervision, exercise of
Judgment or information supplied to Lessee or to any third party by the Board in connection with
this Lease. :

FO (§ 406] Cost of Construction

The cost of developing the Parcel and constructing all improvements thereon shall be borne by
Lessee. The Board and Lessee shall each pay the costs necessary to admlruster and carry out their
respective responsibilities and obligations under this Lease.

GO [§ 407] Schedule of Performance and Change Orders

Lessee shall begin and complete all construction of the Project within the times specified in the
Schedule of Performance, or within such extensions of such times (a) as may be granted by the
Board, in the Board's sole and exclusive discretion, (b) as are provided for in Section 1211 of this
Lease, or (c) as may be necessary as a result of any delay to the extent caused by the Board, or any
of its agents, employees, or contractors, to the extent Lessee has provided notice to the Board of such
delay. The Schedule of Performance is also subject to revision from time to time as mutually agreed
upon in writing by and between Lessee and the Board. The time periods set forth in the Schedule
of Performance are to be considered maximums, and Lessee agrees to pursue construction of the
Project with all due diligence and to complete all construction of the Project in a shorter period of
time 1f reasonably possible.

Within ten (10) working days afier approval of the Final Construction Drawings and Related
Documents (if not already approved as of the Commencement Date), Lessee shall prepare a
construction schedule (the "Construction Schedule"), specifying the dates when the major elements
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and components of the work to be performed thereunder are scheduled for completion, looking to
* completion of the construction on or before the date specified in the Schedule of Performance. In
the event that any change occurs in the Construction Schedule by reason of delay or otherwise,
Lessee shall prepare a revised Construction Schedule and submit it to the Board within ten (10) days
after Lessee first has notice of the delay.

Not less than monthly, during periods of construction, Lessee shall submlt to the Board a report
summarizing 1n detail the progress of construction, the status of all necessary govemnmental
approvals required in connection with the construction work, the status and degree of the completion
of the work, and any anticipated delays under the Construction Schedule submitted to the Board
pursuant to the preceding paragraph, foreseeable or known to Lessee. The reports shall include, if
requested, a reasonable number of construction photographs taken since the last report submltted by
Lessee

HO [§ 408] Indemniﬁcation; Insurance

To the fullest extent permitted by law, Lessee shall indemnify, protect, defend and hold harmless the
Board and its officers, employees and agents, from and against all liability, loss, damage, costs, or
expenses of any kind (including court costs) arising from or as a result of any accident, injury, loss
or damage whatsoever caused to any person or to the property of any person which shall occur on
or adjacent to the Parcel and which shall be directly or indirectly caused by any acts done thereon
or any errors or omissions of Lessee, its agents, employees and contractors, or any of them, including
but not limited to, claims of negligent or defective design or construction, regardless of whether any
such liability occurs before or after issuance of the Certificate of Compliance. These indemnity
obligations shall survive the expiration or termination of this Lease. Lessee's obligations under this
Section exclude only claims, losses or liability which is due to the sole negligence or willful
misconduct of Board or its officers, employees and agents.

. During the period of construction on the Parcel and until such time as the Board has issued a final
Certificate of Compliance under Section 415 for all improvements to be constructed by Lessee
pursuant to this Lease, Lessee shall have and maintain the insurance policies set forth in
Section 1102. All policies, endorsements, certificates and binders shall be subjcct to approval by
the Risk Manager of the Board.

10 [§ 409] Antidiscrimination During Construction; Equal Opportunity

Lessee, for itself and its successors and assigns agrees that in the construction of the Improvements
on the Parcel provided for in this Lease: :

1 Lessee shall not discriminate against any employee or applicant for employment
because of race, color, religion, creed, national origin, ethmcity, disability, age, marital status, sex
or sexual orientation. Lessee shall take affirmative action to ensure that applicants are employed,
and that employees are treated during employment without regard to their race, color, religion, creed,
national origin, ethnicity, disability, age, marital status, sex or sexual orientation. Such action shall
include, but not be limited to, the following: employment, upgrading, demotion, or transfer;
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recruitment or recruitment advertising, layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. Lessee agrees to post in
conspicuous places, available to employees and applicants for employment, notices setting forth the
provisions of this nondiscrimination clause.

2 Lessee shall, in all solicitations or advertisements for employees placed by or on
behalf of Lessee, state that all qualified applicants shall receive consideration for employment
without regard to race, color, religion, creed, national origin, ethnicity, disability, age, marital status,
sex or sexual onentation.

3 Lessee shall cause the foregoing provisions to be inserted in all contracts for any
work covered by this Lease so that such provisions shali be binding upon each contractor and
subcontractor, provided that the foregoing provisions shall not apply to contracts or subcontracts for
standard commercial supplies or raw materials.

JO [§ 410] Local, State, and Federal Laws

Lessee shall carry out the construction of the improvements on the Parcel in conformity with all
applicable laws, including all applicable federal and state labor standards.

KO [§ 411] City and Other Governmental Board Permits

Before commencement of any work or improvement upon the Parcel, Lessee shall secure or shall
cause to be secured, all Required Land Use Approvais any and all pemits, approvals or certificates
which may be required by the Board, the City or any other governmental agency with jurisdiction
over the Parcel or over the construction, development or work contemplated under this Lease. The
Board shall cooperate with Lessee and provide all proper assistance to Lessee in securing these
permits and certificates and any other approvals required for the Project in order to meet the time
periods set forth in the Schedule of Performance; provided that the Board shall not be required to
Incur any expense in connection with providing any such assistance.

LO [§ 412] Rights of Access

For the purposes of assuring compliance with this Lease, representatives of the Board shall have the
reasonable right of access to the Parcel without charges or fees and at normal construction hours
during the period of construction for the purposes of this Lease, including, but not limited to, the
inspection of the work being performed in constructing the improvements. Such representatives of
the Board shall be those who are so identified in writing by the Board. The Board shall indemnify
Lessee and hold it harmless from any damage caused or liability arising out of this right of access.

MO [§413] Taxes, Assessments, Encumbrances and Liens

Prior to recordation of a Certificate of Compliance for the Project pursuant to Section 415 of this
Lease, Lessee shall not place or allow to be placed on the Parcel, or any portion thereof, any
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mortgage, trust deed, encumbrance or lien not authorized by this Ground Lease, and Lessee shall
remove, or shall have removed, any levy or attachment made on the Parcel, or any portion thereof,
or shall assure the satisfaction thereof within a reasonable time. Nothing herein contained shall be
deemed to prohibit Lessee from contesting the validity or amounts of any tax, assessment,
encumbrance or lien, nor to limit the remedies available to Lessee with respect thereto, provided
such contest does not subject the Parcel, or any portion thereof, to forfeiture or sale.

NO [§ 414] Sale of the Project

Except as otherwise expressly provided in this Lease, Lessee shall not under any circumstances be
entitled to sell any portion of its ownership interest in the Project prior to the issuance of a Certificate
of Compliance by Board, without the prior written consent of the Board, which may be granted or
withheld in the sole and absolute discretion of Board. '

Following the issuance of a Certificate of Compliance, Lessee shall be entitled to sell its interest in
any or all of the Project to the extent allowed and in accordance with the terms and provisions of
Section 800 e seq.

If, contrary to the provisions of this Lease, Lessee does assign this Lease or any of the rights herein,
or does sell, transfer, convey or assign any portion of its ownership interest in the Project or any part
of the Parcel or the improvements thereon, in addition to all other legal and equitable remedies the
Board may be entitled to, the Board shall be entitled to recover from Lessee the total consideration
received by Lessee for such sale, transfer, conveyance or assignment. Said consideration shall
belong and be paid to the Board and untii so paid the Board shall have a lien on Lessee's interest in
the Parcel for such amount.

00 [§ 415] Certificate of Compliance

Promptly after completion of all construction and development to be completed by Lessee upon the
Parcel in compliance with the terms of this Lease, the Board shail furnish Lessee with a Certificate
of Compliance upon written request therefor by Lessee. Such Certificate of Compliance shall be in
such form as to permit it to be recorded in the Office of the County Recorder of San Diego County.

A Certificate of Compliance shall be, and shall so state, conclusive determination of satisfactory
completion of the-construction required by this Lease upon the Parcel and of full compliance with
the terms hereof. : :

The Board shall not unreasonably withhold or delay any Certificate of Compliance. If the Board
refuses or fails to furnish a Certificate of Compliance for the Parcel after written request from
Lessee, the Board shall, within ten (10) days of the next regularly scheduied Board meeting after
such written request, provide Lessee with a written statement of the reasons the Board refused or
failed to furnish a Certificate of Compliance. The statement shall also contain the Board's opinion
of the action Lessee must take to obtain a Certificate of Compliance. If the reason for such refusai
is confined to the immediate unavailability of specific items or matenals for landscaping, the Board
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will issue its Certificate of Compliance upon the posting of a bond by Lessee with the Board in an
amount representing a fair value of the work not yet completed.

Such Certificate of Compliance shall not constitute evidence of compliance with or satisfaction of
any obligation of Lessee to any holder of a mortgage or any insurer of a mortgage securing money
loaned to finance the improvements or any part thereof. Such Certificate of Compliance is not notice
of completion as referred to in California CiviL CODE Section 3093.

PO [§ 416) Construction Signs

Lessee shall provide construction site signs that identify the Project and give recognition to the
Board and the Redevelopment Agency; provided, however, that any such signs shall fully comply
with all applicable sign laws of the City. The design and text of the signs shall be subject to prior
review and approval by the Board. The construction signs shall be erected on the Parcel on or before
commencement of construction on the Parcel and shall be maintained until issuance of the Certificate
of Compliance or such earlier date approved by the Board.

|§ S00)USE OF THE PARCEL AND THE IMPROVEMENTS

A0 [§501}Use of the Parcel and the Improvements

Lessee shall have the right and Lessee covenants and agrees to develop and use the Parcel and the
Improvements, in accordance with the provisions of this Lease, for the operation of the Project and
for no other purposes. the Project shall include:

1. Approximately one hundred twenty five (125) to one hundred forty (140) "for-rent"
apartment units.

2. Certain amenities and accommodations related to the Project, including, without
limitation, clubhouse, swimming pool, and related facilities for the benefit of the residents of the
Project.

3 On-site parking spaces, consisting of (a) approximately two hundred twenty two
(222) parking spaces provided in structured parking on site for the residents and guests of the
Project, (b} a minimum of seventy three (73) parking spaces provided on-site for the exclusive use
of park-and-ride patrons of the Trolley Station during trolley hours, and (¢) a minimum of nine (9)
parking spaces provided on-site for the shared use of park-and-nide patrons of the Trolley Station and
the residents and guests of the Project.

BO [§ 502] Change in Use. Lessee shall have the right from time to time to request that
the Board approve a change in use of the Parcel. The Board shall not unreasonably withhold its
approval to such request, provided that the proposed new use is a transit-oriented and pedestrian-
oriented development. It shall be reasonable for the Board to impose as a condition to its consent
to a proposed change in use that this Lease be amended in such respects as the Board may reasonably
require to address any new considerations brought about by the proposed new use of the Parcel. In
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the event the Board should approve a change in use of the Parcel, the Base Rent hereunder shall be
increased (but in no event shall it be decreased) effective as of the date of the Board's approval
pursuant to the process for determination of Fair Market Rental Value in Subsection (b) of
Section 304, to reflect the new permitted use(s).

Co [§ 503] Management of the Parcel and the Improvements

The Parcel and the Improvements shall be managed or caused to be managed by Lessee in a prudent
and businesslike manner. Board shall have the right of approval (which approval shall not be
unreasonably withheld or delayed) over any prospective Operator of the Project or any part thereof
at all times during the Term of this Lease. The term "Operator,"” as used in this Lease, shall mean
a person, firm or other entity taking control of the management of the Project under an operating
lease, management contract, license agreement, or other similar arrangement, but shall not include
a property manager in the employ of Lessee or any. property management arrangement in which
Lessee retains control over all major management decisions (such as decisions whether to enter into,
terminate or modify leases or to make major improvements or repairs to the Parcel). In determining
reasonableness of withholding approval by Board, the experience and proven ability of the proposed
Operator in the residential rental apartment business, consistent with the nature of the Improvements
and the manner in which they are required to be operated by the terms of this Lease, shall be
considered together with financial responsibility consistent with the financial obligations of such
operation. If Lessee elects to manage and operate the Project with an Operator, the operating
agreement between Lessee and the Operator shall be approved by Board (the "Operating
Agreement”). Board’s approval of the Operating Agreement shall not be unreasonably withheld.

Lessee further covenants and agrees as follows:

1 Lessee shall (a) diligently enforce the terms of the Operating Agreement with the '

Operator, including appropriate recourse to any remedies available to Lessee for material defaults
under the Operating Agreement, (b) perform all acts and obligations and comply with all
requirements under the Operating Agreement with the Operator required to be performed or
complied with by Lessee so as to keep the Operating Agreement in full force and effect, and (c) not
take or allow, by action or inaction of Lessee, any act, condition or circumstance that would violate
the Operating Agreement with the Operator or excuse or prevent the Operator from fully performing
and complying with the terms of the Operating Agreement. Clause (c) above shall not be construed
to prohibit Lessee from terminating the Operating Agreement for material uncurcd default under the
terms thereof, or as otherwise permitted thereunder for cause.

2 Board shall have the right, but no obligation, to cure, and any Operating Agreement
~ berween Lessee and the Operator shall expressly provide for Board to receive notice of and have the
right to cure, any breach by or default of Lessee under the Operating Agreement, on behalf of and
at the expense of Lessee during any period that Lessee is in default thereunder; provided that, except
in case of an emergency requiring earlier action, Board shall give Lessee not less than fifteen (15)
days prior writien notice of Board’s intent to cure on behalf of Lessee. The Operating Agreement
shall further expressly provide that Board shall have a reasonable period of time (considering the
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rature of the default) to cure any default of Lessee, following the expiration of all periods (including
any extensions of time and peniods during which performance is waived) allowed for Lessee’s cure
of such default, in the event that Lessee has failed to cure. Lessee shall pay Board, ds supplemental
Rent hereunder, all amounts expended by Board in curing any such default, together with interest
thereon accruing as of the date Board expends such amounts at a rate per annum equal to three
percent (3%) plus the prime rate published in the western edition of the Wall Street Journal, but in
no event more than the maximum interest rate permitted by law.

3 Subject to the right of prior assignment to a Permitted Mortgagee (defined below) as
security for a Permitted Mortgage (defined below), Lessee hereby assigns to Board, as security for
the performance of the obligations of Lessee under this Lease, including, but not limited to, the
provisions of this Section 502, all right, title and interest of Lessee in and to any Operating
Agreement, if applicable; provided, however, that Board shall exercise no rights of Lessee pursuant
to such assignment without first having effectively declared a default on the part of Lessee as
provided in Section 1201 of this Lease.

Do |§ 504] Obligation to Refrain from Discrimination

There shall be no discrimination against or segregation of any person, or group of persons, on
account of sex, marital status, race, color, creed, religion, national origin or ancestry in the sale,
lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Parcel or the Improvements, and
Lessee itself or any person or entity claiming under or through it shall not establish or permit any
such practice or practices of discrimination, or segregation with reference to the selection, location,
number, use or occupancy of tenants, lessees, subtenants, sublessees, or vendees of the Parcel or the
Improvements.

EO [§ 505] Form of Nondiscrimination and Nonsegregation Clauses

All deeds, leases or contracts pertaining to the rental, sale or lease of the Parcel, the Improvements,
or any portion thereof, shall contain or be subject to substantially the following nondiscrimination
or nonsegregation clauses: '

1 In deeds: "The grantee herein covenants by and for itself, its heirs, executors,
administrators and assigns, and all persons claiming under or tﬁrough it, that
there shall be no discrimination against or segregation of, any person or
group of persons on account of sex, marital status, race, color, creed, religion,
national origin or ancestry in the sale, lease, sublease, transfer, use,
occupancy, tenure or enjoyment of the land herein conveyed, nor shall the
grantee itself or any person claiming under or through it, establish or permit
any such practice or practices of discrimination or segregation with reference
to the selection, location, number, use or occupancy of tenants, lessees,
subtenants, sublessees or vendees in the land herein conveyed. The foregoing
covenants shall run with the land."”
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2 In leases: "The lessee covenants by and for itself, its heirs, executors, administrators
and assigns, and all persons claiming under or through it, and this lease is
made and accepted upon and subject to the following conditions:

There shall be no discrimination against or segregation of any person or
group of persons on account of sex, marital status, race, color, creed, religion,
national origin or ancestry, in the leasing, subleasing, transferring, use, or
enjoyment of the land herein leased nor shall the lessee itself, or any person
claiming under or through it, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection,
location, number, use or occupancy, of tenants, lessees, sublessees,
subtenants or vendees in the land herein leased.” :

3 In contracts: "There shall be no discimination against or segregation of, any person
or group of persons on account of sex, marital status, race, color, creed,
religion, national origin, or ancestry in the sale, lease, sublease, transfer, use,
occupancy, tenure or enjoyment of the land, nor shall the transferee itself or
any person claiming under or through it, establish or permit any such practice
or practices of discrimination or segregation with reference to the selection,
location, number, use or occupancy, of tenants, lessees, sublessees,
subtenants, or vendees in the land."

FO [§ 506] Rights of Access — Public Improvements and Facilities

Board, at the sole risk and expense of Board and at no risk or expense to Lessee, reserves the right
to enter the Parcel or any part thereof upon prior written notice, at all reasonable times and with as
little interference as possible, for the purposes of construction, reconstruction, maintenance, repair
or service of any public improvements or public facilities, if any, located on the Parcel in accordance
with this Lease. Any such entry shall be made only after reasonable written notice to Lessee. Board
-shall indemnify and hold Lessee harmless from -and against any claims, injuries,” demands,
obligations, causes of action, damages, or liabilities pertaining to any such entry, inciuding
reasonable attorneys' fees, investigation costs and other costs actually incurred by Lessee. Any
damage or ipjury to the Parcel or to the Improvements, or to Lessee's rights under this Lease,
resulting from such entry shall be promptly remedied or repaired at the sole expense of Board.
‘Board shall not be liable to Lessee for any inconvenience, annoyance, disturbance or loss of business
covered by any such entry except to the extent caused by the gross negligence or willful misconduct
of Board or its agents, servants or employees. Board shall make all reasonable efforts to keep any
inconvenience, annoyance, disturbance or loss of business to a minimum. The provisions of this
Section shall survive Lease termination with respect to any damage, injury or death occurring prior
to such termination or for which Lessee may be liable.

GO i§ 507] Rights of Access for Construction, Repair and Maintenance of Public
Improvements and Facilities
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The Board reserves the right to enter the Parcel or any part thereof at all reasonable times and with
as little interference to other activities on the Parcel as possible for the purposes of construction,
reconstruction, maintenance, repair or service of any public improvements or public facilittes located
on the Parcel. Any such entry shall be made only after reasonable notice to Lessee, and the Board
shall indemnify, defend and hold harmless Lessee from any claims or liabilities pertaining to any

~ such entry or work. Any damage or injury to the Parcel or to the improvements thereon resulting
from such entry shall be promptly repaired at the sole expense of the Board.

HO [§ 508] Quiet Enjoyment

Subject to Sections 108, 109 and 506, the Board covenants and agrees that Lessee, by keeping and
performing the covenants herein contained, shall at all times during the Term of this Lease peaceably
and quietly have, hold and enjoy the Parcel and the Improvements, without unreasonable hindrance
or interruption by Board or Board's agents, or by any other person or persons lawfully claiming by,
through or under Board.

[§ 600]LAWS, UTILITIES AND TAXES

A0 [§ 601] Compliance With Laws

1 Lessee shall, at its sole cost and expense, comply with and shall require any Operator
of the Project and any occupants or sublessees to comply with:

(a) All federal, state, county, municipal and other governmental statutes, laws,
rules, orders, regulations and ordinances (herein sometimes collectively referred to as "law")
affecting the Parcel or the Improvements thereon, or any part thereof, or the use thereof, including
those which require the making of any structural, unforeseen or extraordinary changes to the Parcel
or the Improvements, whether or not any such statutes, laws, rules, orders, regulations or ordinance
which may be hereafier enacted were within the contemplation of the parties at the time of execution
of this Lease, or involve a change of policy on the part of the governmental body enacting the same;
and

(b) All rules, orders and regulations of the National Board of Fire Underwriters
or other bodies exercising similar functions in connection with the prevention of fire or the
correction of hazardous conditions which apply to the Parcel and the Improvements constructed
thereon; provided, however, that nothing in this Section 601 shall be construed to require Lessee to
meet the standards of any future law which by its terms does not then apply to the Parcel, the
Improvements thereon or the use, operation or occupancy thereof (for example, changes in building
codes that apply prospectively and do not require alterations of existing structures).
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EO - [§ 602] Utilities

Lessee agrees to pay or cause to be paid, as and when they become due and payable, ali charges for
water, gas, light, heat, telephone, electricity, garbage, refuse and all other utility and communication
services rendered or used on or about the Parcel or the Improvements at all times during the Term

" of this Lease.

Co [§ 603] Impositions (Including Taxes and Assessments)

1 [§ 604] Payment Generally

Subject to the provisions of Section 609 and other limitations in Sections 600 through 611,
Lessee agrees to pay or cause to be paid, as and when they become due and payable, and before any
fine, penalty, interest or cost may be added thereto, or become due or be imposed by operation of
law for the nonpayment thereof, all taxes, assessments, franchises, excises, licenses and permit fees,
and other governmental levies and charges, general and special, ordinary and extraordinary,
unforeseen and foreseen, of any kind and nature whatsoever which at any time during the Term of
this Lease may be assessed, levied, confirmed, imposed upon, or grow or become due and payable
out of or in respect of, or become a lien on: (a) the Parcel, the Improvements, or any part thereof;
(b) the rent and income received by Lessee from subtenants, guests or others for the use or
occupation of ali or any part of the Parcel or the Improvements thereon; or (c) the transactions
contemplated herein or any document to which Lessee is a party, creating or transferring an interest
or estate in the Parcel. All such taxes, franchises, excises, licenses and permit fees, and other
governmental levies and charges shall herein be referred to as "Impositions", and any of the same
shall herein be referred to as an Imposition. Any Imposition relating to a fiscal period of the taxing
-authonty, a part of which peniod 1s included within the Term of this Lease and a part of which is
included in a period of time before the Effective Date or after the expiration of the Term of this
- Lease, shall (whether or not such Imposition shall be assessed, levied, confirmed, imposed upon, or
become a lien upon the Parcel or the Improvements thereon, or shall become payable, during the
-Term of this Lease) be adjusted between Board and Lessee, and Lessee shall pay that portion of such
* Imposition relating to that part of such fiscal period occurring before the expiration of the Term of
this Lease, and Board shall pay the remainder thereof, if any.

2. ' |§ 605]Payment of Impositions in Installments

If, by law, any Imposition may at the option of the payer be paid in installments (whether or
not interest shall accrue on the unpaid balance of such Imposition), Lessee may exercise the option
to pay the same (and any accrued interest on the unpaid balance of such Imposition) in instaliments
and, in such event, shall pay such installments as may become due during the Term of this Lease as
the same become due and before any fine, penalty, further interest or cost may be added thereto;
provided, however, that the amount of any instaliments of any such Impositiorn which will be the
responsibility of Lessee pursuant to Section 603 above, and which are to become due and payable
afier the expiration of the Term of this Lease, shall be deposited with Board for such payment on or
before the date which is sixty (60) days prior to the date of such expiration; it being understood that
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‘nstallments payable for the period subsequent to the expiration of the Lease are not the
responsibility of Lessee as provided in Section 603.

3. [§ 606] Board Right to Cure

Subject to the provisions of Section 608, if Lessee, in violation of the provisions of this
Lease, shall fail to pay and to discharge any Imposition, Board may (but shall not be obligated to)
pay or discharge it, and the amount paid by Board and the amount of all costs, expenses, interest and
penalties connected therewith, including attorneys' fees, together with interest at an annual rate
which is the lesser of three percent (3%) over the prime rate published in the western edition of the
Wall Street Journal on the date payment is made by Board, or the highest annual rate which may
lawfully be charged and collected under applicable law, from the date payment 1s made by Board,
shall be deemed to be and shall be payable by Lessee as additional Rent and shall be paid to Board
by Lessee on demand.

4. [§ 607]) Tax Receipts

Lessee shall furnish to Board, on or before the date when any Imposition would become
delinquent, official receipts of the appropriate taxing authority or other evidence satisfactory to
Board evidencing payment thereof.

3. [§ 608] Limits of Tax Liability

The provisions of this Lease shall not be deemed to require Lessee to pay municipal, county,
state or federal income or gross receipts or excess profits taxes assessed against Board, or municipal,
county, state or federal capital levy, estate, succession, inheritance, gift, or transfer taxes of Board,
* or corporation franchise taxes imposed upon any corporate owner of the fee of the Parcel; except,
however, that Lessee shall pay all taxes assessed by any governmental authority upon the value of
the Parcel and the Improvements thereon or by virtue of any operation by Lessee conducted on or
out of the Parcel and the Improvements. It is agreed that in the event the State of California or any
taxing authority thereunder changes or modifies the system of taxing real estate so as to tax the rental
income from real estate in lieu of or in substitution (in whole or in part) for the real estate taxes and
s0 as to impose a liability upon Board for the amount of such tax, then Lessee shall be liable under
this Lease for the payment of the taxes so imposed during the Term of this Lease, including any
_renewal thereof, to the same extent as though the alternative tax was a tax upon the value of the
Parcel and the Improvements.

6. [§ 609] Permitted Contests

Lessee shall have the right to contest the validity or the amount in part or in full, of any
Imposition which it is obligated to pay under the provisions of this Lease. Lessee agrees that all
such procéedings shall be begun within the period allowed by law after any contested item 1s
imposed and shall be prosecuted to final adjudication with reasonable dispatch. Nothing herein shall
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be construed to limit or prevent Board from opposing any such contest which may be instituted by
Lessee hereunder. ‘ ‘

Lessee shall give Board prompt notice in writing of any such contest at least twenty (20)
business days before any delinquency occurs if Lessee intends to” withhold payment of the
Imposition pending determination of the contest or at least twenty (20) business days before
institution of any contest if Lessee intends to contest such Imposition subsequent to payment thereof.
Lessee may only exercise its right to contest an Imposition hereunder while withholding payment
thereof if (i) the subject legal proceedings shall operate to prevent the collection of the Imposition
so contested, or the sale of the Parcel, the Improvements, or any part thereof|, to satisfy the same, or
(i1) if Lessee shall, prior to the date such Imposition is due and payable, have given such reasonable
security as may be required by Board from time to time in order to insure the payment of such
Imposition to prevent any sale, foreclosure or forfeiture of the Parcel, the Improvements, or any part
thereof, by reason of such nonpayment. In the event of any such contest and the final determination
thereof adversely to Lessee, Lessee shall, before any further fine, interest, penalty or cost may be
added thereto for nonpayment thereof, pay fully and discharge the amounts involved in or affected
by such contest, together with any penalties, fines, interest, costs and expenses that'may have
accrued thereon or that may result from any such contest by Lessee and, after such payment and
discharge by Lessee, Board will promptly return to Lessee such security as Board shall have received
1n connection with such contest.

Any such proceedings to contest the validity or amount of any Imposition or to recover any
Imposition paid by Lessee shall be prosecuted by Lessee at Lessee's sole cost and expense; and
Lessee shall indemnify, protect, defend and hold harmiess Board against any and all claims, losses,
liabilities; damages, costs or expenses of any kind, including, but not limited to, reasonable attorneys'
fees and expenses, which may be imposed upon or incurred by Board in connection therewith.

7. [§ 610] Notice of Possessory Interest; Pavment of Taxes and Assessments on
: Value of Entire Property :

In accordance with California REVENUE AND TAXATION CODE §107.6(a), Board states that
by entening into this Lease, a possessory interest subject to property taxes may be created. Lessee
or any other party in whom the possessory interest is vested may be subject to the payment of
property taxes levied on such interest. '

Without limiting the foregoing, in the event the Parcel or the Improvements thereon, or any
possessory interest therein, should at any time be subject to ad valorem taxes or assessments levied,
assessed or imposed on such property, Lessee shall pay taxes and assessments upon the assessed
value of the entire property, and not merely upon the assessed value of its leasehold interest.

D. [§ 611]Other Liens
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i_essee shall not, directly or indirectly, create or permit to be created or to remain, and will promptly
discharge, at its expense, any mortgage, lien, encumbrance or charge on or pledge of the Parcel, the
Improvements or the personal property thereon, or any part thereof, or Lessee's interest therein, or
the Base Rent, Additional Rent, Overage Rent, supplemental Rent or other sums payable by Lessee
under this Lease, (including, but not limited to, the liens of mechanics, laborers, materialmen,
suppliers or vendors for work or materials alleged to be done or furnished in connection with the
Parcel, the Improvements, and any other improvements thereon), other than any Trade Equipment
Agreements (defined below) as are permitted with respect to personal property pursuant to Section
703, and other than any Permitted Mortgage as is permitted pursuant to Section 900 er seq., and
other than liens or encumbrances created by Board in accordance with Section 110. Lessee shall
notify Board promptly of any lien or encumbrance which has been created on or attached to the
Parcel or the Improvements, or to Lessee's leasehold estate therein, whether by act of Lessee or
otherwise, but other than such liens or encumbrances created by Board, and Lessee shall remove,
or shall have removed, any lien, encumbrance, levy or attachment made on the Parcel, or any portion
thereof, or shall assure the satisfaction thereof within a reasonable time. Nothing herein contained
shall be deemed to prohibit Lessee from contesting in good faith the validity or amounts of any tax,
assessment, encumbrance or lien, nor to limit the remedies available to Lessee with respect thereto,
provided such contest does not subject the Parcel, or any portion thereof, to forfeiture or sale and
Lessee posts a bond or other security in form and amount reasonably acceptable to the Board. The
existence of any mechanic's, laborer's, materialmen's, supplier's or vendor's lien, or any right in
respect thereof, shall not constitute a violation of this Section if payment is not yet due upon the
contract or for the goods or services in respect of which any such lien has arisen.

Board shall not, directly or indirectly, create or permit to be created or to remain, and will promptly
discharge, at its expense, any mortgage, lien, encumbrance, charge or pledge of the Parcel, which
is or may be superior to Lessee's interest therein or the nonpayment of which would impair Lessee's
rights therein, except as expressly required or permitted by this Lease.

[§ 700 OWNERSHIP OF AND RESPONSIBILITY FOR IMPROVEMENTS AND
PERSONAL PROPERTY

A. {§ 701} Ownership During Term

1. [§ 702] Improvements

All Improvements constructed on the Parcel by Lessee as permitted or required by this Lease
shall, during the Term of this Lease, be and remain the property of Lessee, and Board shall not have
title thereto; provided, however, that, except as otherwise provided in this Lease with respect to
Damage and Destruction (Section 708), Eminent Domain (Section 1100) and Alterations
(Section 707), Lessee shall have no right to waste, destroy, demolish or remove the Improvements;
and provided further that Lessee's rights and powers with respect to the improvements are subject
to the terms and limitations of this Lease.
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For purposes of this Lease, the Improvements shall include (without limitation) ali of those
building components, furnishings, fixtures and equipment necessary for operation of the basic
- building systems and parking facilities, such as, but not limited to, chillers, boilers, plumbing,
sanitary fixtures and central air-cooling systems, security systems, electrical distribution systems,
telephone, computer, fiber optic, and other cable systems, and furnishings, fixtures and equipment
of the nature or type or comparable to items described illustratively in the "List of Improvement
Components" (attached hereto and incorporated herein as Exhibit E). Board and Lessee covenant
for themselves and all persons claiming under or through them that the Improvements are real

- property.

2. [§ 703] Personal Property

All personal property located on the Parcel by Lessee as permitted or required by this Lease
shall, during the Term of this Lease, be and remain the property of Lessee, and Board shall not have
title thereto; provided, however, that, except as otherwise provided in this Lease with respect to
repair and replacement of personal property, Lessee shall have no right to waste, destroy, demolish
or remove the personal property; and provided further that Lessee's rights and powers with respect
to the personal property are subject to the terms and limitations of this Lease.

At any time during the Term of this Lease, Lessee shall have the right to remove portions of
the personal property for the purpose of repair or replacement as necessary for the appropriate
operation of the Improvements as required by this Lease, provided that Lessee shall repair any
damage to the Parcel or the Improvements caused by such removal.

Personal property shall include all furnishings, fixtures and equipment which are not affixed
" to the Parcel or the Improvements thereon so as to require damage to the Improvements, or
impairment of the use of the Improvements, upon removal thereof including, but not limited to,
furnishings, fixtures and equipment of the nature or type or comparable to items described in the
"List of Personal Property" (attached hereto and incorporated herein as Exhibit F).

Personal property shall not include furnishings, fixtures or equipmeht owned or leased by
subtenants and placed in space occupied by them in the Improvements for use in their home or
business.

Notwithstanding anything to the contrary contained in this Lease (but subject to the last
paragraph of this Section 703 below), Lessee shall have the right, from time to time and with the
reasonable approval of Board, to lease or sublease from an equipment supplier, or to finance from
the vendor or a third-party lender the purchase of, any of the types of personal property customarily
leased, subleased or financed in such manner in Improvements such as that operated on the Parcel
(collectively referred to herein as "Trade Equipment"), and to execute and deliver to such
equipment suppliers, vendors or lenders such leases, subleases, security agreements and other
documents or instruments that may be necessary or appropriate to accomplish the same (collectively
referred to herein as "Trade Equipment Agreements™). Subject to the last paragraph of this
Section, Board hereby waives the right of distraint and agrees that it does not have and shall not
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® ®
assert any right, lien or claim in or to any Trade Equipment so long as such Trade Equipment is
leased, financed or otherwise subject to a security interest in favor of a third party. Subject to the
last paragraph of this Section, Board further agrees to permit the applicable equipment supplier,
vendor or lender (or its assignee) to remove and dispose of such Trade Equipment without reference
to, and free and clear of, any demand of Board, and that such disposal or sale may be made on the
Parcel. Board shall, upon Lessee's request, execute and deliver such documents as are requested and
customarily required by the applicable equipment supplier, vendor or lender to confirm, subject to
the last paragraph of this Section, that Board waives all rights as to the applicable Trade Equipment
and agrees that such supplier, vendor or lender may remove such Trade Equipment subject to an
obligation to restore any damage occasioned by such removal. Board agrees that all such items of
financed or leased Trade Equipment installed or to be installed on the Parcel and the Improvements
shall be and remain personal property and not real property, notwithstanding the fact that the same
may be nailed or screwed or otherwise attached or affixed to the Parcel or the Improvements, and

further agrees to recognize the rights therein of any equipment supplier, vendor or third-party lender
(or its assignee).

Nothing contained in this Section 703 or in Section 704 shall give Lessee the right, without
the approval of Board, to remove, or permit the removal from the Improvements of, any Trade
Equipment that is used in the operation of the Improvements, if Board is willing to assume the
executory obligations of Lessee as to such Trade Equipment under the applicable Trade Equipment
Agreement. Any Trade Equipment Agreement to which Section 703 or 704 applies shall expressly
permit (without requiring) the Board to assume Lessee's executory obligations under such Trade
Equipment Agreement in the event that the equipment supplier, vendor or third-party lender (or its
assignee) would otherwise have the right to remove the applicable Trade Equipment from the
Improvements. Notwithstanding the foregoing, Board understands and agrees that the personal
property and Trade Equipment may be subject to the lien of a Permitted Mortgagee and that such
Permitted Mortgagee may have a prior right to assume Lessee’s obligations under any such Trade
Equipment Agreement.

B. [§ 704] Ownership at Termination

Lessee shall not be required or permitted to remove the Improvements at the expiration or sooner
termination of the Term of this Lease. Lessee shall not be permitted to remove the personal property
at the expiration or sooner termination of the Term of this Lease, except as follows: - (i) within sixty
(60) days following the expiration or sooner termination of this Lease, Lessee (or any applicable
equipment supplier, vendor or third-party lender that has an interest therein) may remove any
personal property or Trade Equipment that is leased, financed or otherwise subject to a security
interest in favor of a third party (but not any Trade Equipment that is used in the operation of the
Improvements if the Board is willing to assume the executory obligations of Lessee as to such Trade
Equipment under the applicable Trade Equipment Agreement), and (11) upon demand by Board made
prior to the expiration or sooner termination of the Term of the Lease, Lessee shall remove, within
sixty (60) days following the expiration or sooner termination of the Term of this Lease, such
personal property, or any portion thereof, designated by Board.

/s

CATEMP\GRNDLSE SAPROO.WPD Residential Area

4/6/00 3 5



.

Any personal property designated by Board to be removed by Lessee and not removed by Lessee
within said sixty (60) day period, shall, at the election of Board, and without compensation to
Lessee: (1) become Board's property, free and clear of all claims to or against them by Lessee or any
third person, firm or entity; (ii) be disposed of or destroyed by Board; or (iii) at Lessee's cost and
expense, be placed in storage on behalf of Lessee, for such time as Board shall deem appropriate or
until reclaimed by Lessee, whichever is sooner.

Upon termination of this Lease, whether by expiration of the Term or otherwise, the Improvements
on the Parcel, and all personal property not designated by Board to be removed by Lessee, shall,
without compensation to Lessee, then become Board's property, free and ciear of all claims to or
against them by Lessee or any third person, firm or entity.  Notwithstanding anything in this
Section 704 to the contrary, Lessee shall have no right to remove any personal property, Trade
Equipment, or Improvements, and Board shall not have the right to remove the same and shall not
acquire title thereto, if Board enters into a new lease pursuant to Section 902.

Lessee shall indemnify, defend, protect and hold harmless Board from and against any and all
liability, loss, damage, cost or expense (including attorneys' fees and court costs) arising from any
claims with respect 1o the ownership or any interest in the Improvements and personal property
(except claims arising due to Board's actions) or from Board's exercise of the rights conferred by this
Section 704.

C. . [§705]Maintenance and Repair of Improvements

-Subject to the provisions of this Lease concerning condemnation, alterations, damage and
destruction, Lessee agrees to maintain or cause to be maintained in good order, repair and operation
the Parcel and the Improvements, including all furnishings, fixtures and equipment of Lessee thereon
or therein throughout the Term of this Lease without expense to Board, and to perform or cause to
be performed all repairs and replacements necessary to maintain and preserve the Parcel and the
Improvements, ‘including furnishings, fixtures and equipment, in a decent, safe and sanitary
condition, in compliance with applicable laws, and equal in value; quality and use to the condition
of the: Improvements, including furnishings, fixtures and equipment, as originally constructed or

- installed, reasonable wear and tear excepted; and Board shall not be obligated to make any repairs,
replacements or renewals of any kind, nature or description whatsoever to the Project. Lessee hereby
expressly waives all nght to make repairs at Board’s expense under Sections 1941 and 1942 of the
California CIViL CODE, as either or both may from time to time be amended, replace or restated.
Any subsidence of soil or soil condition causing damage or destruction to the Parcel or the
Improvements shall be treated as a casualty in accordance with Sections 708 and 709. All
‘landscaping required to by planted as part of the Project shall be maintained in a healthy condition.

"D. [§ 706] Waste

Lessee shall not commit or suffer to be committed any voluntary or permissive waste of the Parcel
or the Improvements, or any part thereof.
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Lessee agrees to keep or cause to be kept the Parcel and the Improvements clean and clear of refuse
and obstructions and to promptly dispose of all garbage, trash and rubbish.

E. [§ 707]) Additional Construction, Alterations and Repairs

1. General Construction Standards

All additional construction after the issuance of the Certificate of Compliance, alteration or
repair work permitted herein shall be accomplished expeditiously and diligently. Lessee shall pay
(or cause to be paid) all costs and expenses associated therewith. Lessee shall take ail reasonably
necessary measures to minimize any damage, disruption or inconvenience caused by such work and
make adequate provision for the safety and convenience of all persons affected thereby. Lessee shall
repair, at its own cost and expense, any and all damage caused by such work and shall restore the
area upon which such work is performed to a condition which is equal to or better than the condition
which existed prior to the beginning of such work. Dust, noise and other effects of such work shall
be controlled using the best accepted methods customarily utilized in order to control such
deleterious effects associated with construction projects in a populated or developed area.

2. Board's Approval of Plans

Board's nghts of approval with respect to any construction work undertaken prior to Board's
1ssuance of the Certificate of Compliance shall be governed by the provisions of Section 400 et seq.
Following completion of the construction as required by the DDA and issuance of said Certificate
of Compliance, any construction or remodeling undertaken by Lessee on the Parcel or the’
Improvements shall be governed by the following:

(a0 ~ Lessee shall have the right, following issuance of said Certificate of
Compliance, without Board's consent (but subject to all other provisions of this Lease), to undertake
any construction, reconstruction or alterations of the Project which will not (a) change the use of the
Project to a non-permitted use, (b) materially reduce the value of the Improvements or (c) materially
change the pre-existing location, design, height, bulk, architecture or exterior appearance of the
Improvements on the Parcel. Without limiting the generality of the foregoing, any construction,
reconstruction or alteration which would create an exterior building facade not conforming with the
elements of the oniginal construction for the Project shall be deemed "material” for the purposes of
this Section.

(b0  If Lessee at any time following issuance of said Certificate of Compliance
desires to undertake any construction, reconstruction or remodeling on the Project which 1s not
exempt from Board's approval as provided in Subsection (a) above, Lessee shall, prior to
commencement of such work, prepare or cause to be prepared, at its sole expense, and submit to
Board for its review and written approval, preliminary plans for such work showing, without
limitation, scaled elevations, scaled floor plans, design concepts, dimensions, material selection,
colors, signing (if any) and such additional information as is reasonably necessary for Board to make
an informed decision on such submission. Board shall approve or disapprove such submitted
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preliminary plans within thirty (30) days of receipt of complete preliminary plans meeting the
requirements of this Subsection, and such approval shall be in the reasonable discretion of Board.
Failure of Board to specify any objection to such preliminary plans or make a proposal that would
add to or change the preliminary plans within such 30-day period shall be dgemed to be an approval.
If the preliminary plans are approved by Board, Lessee shall prepare or cause to be prepared, at its
sole cost and expense, and submit to Board for its review and written approval final plans and
specifications developed from the approved preliminary plans, which approval shall not be withheld, -
provided that the final plans and specifications are in conformity with the approved preliminary
plans and are in compliance with existing building codes and other laws, regulations and ordinances.
Board shall approve or disapprove the final plans and specifications within thirty (30) days of
receipt of complete final plans and specifications. Failure of Board to specify any objection to such
final plans and specifications or make a proposal that would add to or change the final plans and
specifications within such 30-day penod shall be deemed an approval. -

(c0  Each document submitted for Board's review pursuant to Subsection (b)
_ above shall contain a cover page prominently listing the date mailed, the required return date and
a statement to the effect that the document will be deemed approved by Board pursuant to
Subsection (b) unless written objection thereto is given within the time period herein specified.

(d0  No matenal changes to the approved plans and specifications shall be made
without the prior written approval of Board, which approval shall not be unreasonably withheld.or
delayed. :

3. Use of Plans

Any contracts entered into afier the Effective Date of Lease with any architect, other design
professional or any general contractor shall provide, in form and substance reasonably satisfactory-
to- Board, for the assignment thereof to Board as security to Board for Lessee's performance
 hereunder, and Board shall be furnished with any such agreement, together with the further
agreement of the parties thereto, that if this Lease is terminated due to Lessee's default, Board may
use any plans and specifications to which Lessee is then entitled pursuant to any such contract
without payment of any further sums to any party thereto. Board's rights to said contracts and plans
. shall be subordinate to those of a Permitted Mortgagee.

4. Compliance With Construction Documents and Laws; Issuance of Permits _

All improvements on the Parcel shall be constructed in strict compliance with any
construction documents approved by Board under this Lease and also in strict compliance with all
applicable local, state and federat laws and regulations. Lessee shall have the sole responsibility for
obtaining all necessary permits and shall make application for such permits, directly to the person
or governmental agency having jurisdiction.

5. Construction Safeguards
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Lessee shall erect and properly maintain at all times, as required by the conditions and the
progress of work performed by Lessee, all necessary safeguards for the protection of workers and

the public.

6. Conditions to Commencement of Construction

In no event shall Lessee commence any construction on the Parcel until the following
conditions have been satisfied or waived by Board, in addition to other conditions and requirements
imposed by this Lease:

(a0  Board has approved Lessee's final plans and specifications for the
improvements (to the extent pursuant to Subsection 2 above Board 1s required to approve such plans
and specifications);

(b0  Lessee has obtained financing and equity capital necessary for the full
payment of construction of the improvements, together with any required operating capital;

(c0  Lessee has obtained building permits and all other governmental approvals
necessary for the construction of the improvements;

(d0  Either: (i) the Off-Site Parking improvements and Friars Road Bus Stop
Improvements (as defined in the Scope of Development) have been completed by Lessee, accepted
by the Board and the Off-Site Parking is ready for use by trolley patrons; or (b) Lessee has provided
at least one hundred thirty five (135) temporary parking spots on the Parcel, improved and with
access to public streets and the Trolley Station as approved in wrting by the Board; and

(e0  Lessee has entered into complete and binding contracts with its contractor or
contractors for the construction of the improvements, which contracts have been approved by Board
and which contracts shall provide for the obtaining prior to the commencement of construction of
labor and material and performance bonds in an amount not less than the cost of construction of the
improvements.

Lessee shall promptly provide the Board with such evidence as the Board may reasonably
request that such conditions have been satisfied.

7. Board's Cooperation

Board shall cooperate with and assist Lessee in every reasonable way in Lessee's efforts to
obtain all governmental consents, approvals, permits or variances which may be required for the
performance of any construction permitted under the terms of this Lease. Such cooperation shall
include, without limitation, Board's joinder in any application for any such consent, approval, permit
or variance where joinder therein by the owner of the Parcel is required by law, but such cooperation
shall not require Board to incur any costs in connection therewith.

CATEMP\GRNDLSE.SAPROO.WPD Residential Area

4/6/00 39



8. "Rights of Access

Representatives of Board shall have the reasonable right of access to the Parcel and any
improvements thereon without charges or fees, at normal construction hours during the period of
construction, for the purposes of ascertaining compliance with the terms of this Lease, including, but
not limited to, the inspection of the construction work being performed, provided that such
representatives shall be those who are so identified in writing by Board, shall be accompanied by
Lessee's representatives if Lessee so desires, and shall comply with Lessee's contractor’s reasonable
rules for the construction site. This limitation of access shall not apply to the City's inspectors or
other governmental employees and officers acting within their legal authonty. Board shall
indemnify Lessee and hold it harmiess from any damage to the extent caused by the gross negligence
or willful misconduct of Board or any representatives of Board during any inspection pursuant to
this Subsection. :

~ 9. Notice of Completion

.Upon completion of any construction, Lessee shall file or cause to be filed in the Official
Records of the County of San Diego a Notice of Completion (the "Notice of Completion") with
respect to the improvements, and Lessee shall deliver to Board, at no cost to Board, two (2) sets of
the final as-built plans and specifications of the improvements.

10. Exclusions

Notwithstanding anything to the contrary contained in this Lease, Board's consent for any
plan or proposal for any construction work on the Project shall not be required for (2) the
construction of subtenant improvements, or (b) the reconstruction of improvements which have been
damaged or destroyed by fire or other casualty, or which have become worn out; so long as any such
reconstruction will not (i) materially reduce the value of the improvements, (ii) change the uses to
uses other than as permitted by the provisions of Section 501, or (iii) substantially alter the design,
size, number of units, height, bulk and exterior appearance of the improvements (in the case of
reconstruction, the improvements as they existed priof to the event or condition requiring
reconstruction), and provided that notice of intent to so reconstruct or construct is given by Lessee
to Board at least thirty (30) days prior to the commencement of any work thereon.

11. Protection of Board

Nothing in this Lease shall be construed as constituting the consent of
Board, expressed or implied, to the performance of any labor or the furnishing of
any materials or any specific improvements, alterations of or repairs to the Parcel
or the Improvements thereon, or any part thereof, by any contractor,
subcontractor, laborer or materialman, nor as giving Lessee or any other person
any right, power or authority to act as agent of or to contract for, or permit the
rendering of, any services or the furnishing of any materials in such manner as
would give rise to the filing of mechanics’ liens or other claims against the fee of
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the Parcel or the Improvements thereon. Board shall have the right at all
reasonable times to post, and keep posted, on the Parcel or the Improvements any
notices which Board may deem necessary for the protection of Board and of the
Parcel and the Improvements thereon from mechanics' liens or other claims. In
addition, but subject to Section 609 hereof, Lessee shall make, or cause to be
made, prompt payment of all monies due and legally owing to all persons doing
any work or furnishing any materials or supplies to Lessee or any of its

~contractors or subcontractors in connection with the Parcel and the Improvements
thereon.

F. [§ 708] Damage or Destruction

Lessee agrees to give notice to Board of any fire or other damage that may occur on the Parcel or
the Improvements where the repair costs are estimated to exceed the greater of Fifty Thousand
Dollars ($50,000) as "Adjusted for Inflation” for the prior Lease Year, such notice to be given -
within ten (10) days of such fire or damage. Subject to the provisions of Section 709, if the
Improvements shall be damaged or destroyed by any casualty (i) where the cost of restoration will
not exceed fifty percent (50%) of the full insurable value of the Improvements as defined in Section
1003; and (11) which is required to be insured against by.the terms of this Lease or is actually insured
against; and (iii) where the net insurance proceeds (as defined below) actually available to Lessee
for restoration or rebuilding are sufficient to restore the Improvements, then Lessee agrees to make
full repair of said damage and to restore the Improvements to the condition which existed prior to
said damage with such alterations or changes thereto as are required by then current building codes
or are approved by Board, provided that Board shall not unreasonably withhold or delay such
approval. If Board's approval is so required, Lessee shall submit plans and specifications related
thereto for Board's reasonable approval. If the Improvements shall be damaged or destroyed by any
casualty where the cost of restoration will exceed the amount referred to in clause (i) above or where
the casualty is not required to be insured against by the terms of this Lease and is not actually
insured against or where the net insurance proceeds actually available to Lessee for restoration are
insufficient to restore the Improvements, Lessee shall have the election to either restore the
Improvements in the same manner as provided above or to terminate this Lease (unless termination
is prohibited by Lessee's Permitted Mortgagee) provided that if Lessee elects to terminate, Lessee
shall comply with all of the following conditions:

1. Lessee shall give Board notice of termination as a result of such damage or
destruction within forty-five (45) days after settlement of insurance proceeds, but in any event within
one hundred eighty (180) days after the event causing such damage or destruction.

2. Lessee shall pay to Board all Base Rent, prorated to the date of such termination,
together with all Additional Rent and Overage Rent payable to that same date, and any and all
supplemental Rent and other sums then owed under this L.ease to Board.

3. The net insurance proceeds shall be disbursed and applied as set forth in
Section 1006.
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4, Lessee shall deliver possession of the Parcel and remaining Improvements to Board
and shall quitclaim to Board all nght, title and interest in the Parcel and the remaining
Improvements, if any.

As used herein, the term "net insurance proceeds" means the gross insurance proceeds paid by an
insurer to Lessee for loss or damage to the Improvements on the Parcel less any and all reasonable
costs and expenses (including, but not limited to, reasonable attorneys' fees) incurred by Lessee to
recover said proceeds. Lessee agrees promptly to commence and prosecute to completion the
settlement of insurance proceeds with respect to any event of damage or destruction of the
Improvements.

' Lessee agrees that preliminary steps toward performing repairs, restoration or replacement of the
Improvements or portions thereof shall be commenced by Lessee within forty-five (45) days after
settlement of insurance proceeds, but in any event within one hundred eighty (180) days after the
event causing such damage or destruction and the required repairs, restoration or replacement shall
be completed within a reasonable time thereafter. '

Lessee agrees that, notwithstanding any other provision of this Lease, upon any event of damage or
destruction to the Improvements, Lessee shall at its sole cost and expense (whether or not insurance
proceeds are available therefor and whether or not Lessee terminates or intends to terminate this
Lease but subject to reimbursement from insurance proceeds if and when available) immediately
take such actions and undertake and complete such work as is necessary to assure the safe condition
of the damaged Improvements pending the ultimate disposition of the Improvements. In any’
instance where Lessee may elect to terminate this Lease rather than restore the Improvements
pursuant to this Section 708 (or 709 below) if Lessee does not terminate this Lease, Lessee shall
restore the Improvements.

G. [§ 709] Damage or Destruction During Final Years of Term

Notwithstanding Section 708 to the contrary, in the event of major damage or destruction (as defined

" “in this Section) to the Improvements during the last seven (7) years of the Term of this Lease as the

" same may be extended as provided herein, Lessee shall have the election to restore the Improvements
as provided in Section 708 or to terminate this Lease (unless termination is prohibited by Lessee's
Permitted Mortgagee) provided Lessee complies with all of the following conditions:

1. Lessee shall give Board notice of termination as a result of such damage or
destruction within forty-five (45) days after settlement of insurance proceeds, but in any event within
one hundred eighty (180) days after the event causing such damage or destruction.

2. Lessee shall pay to Board all Base Rent, pro-rated to the date of such termination,
together with all Additional Rent and Overage Rent payable to that same date, and any and all
supplemental Rent and other sums then owed under this Lease to Board.
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3. The net insurance proéeec_is shall be disbursed and applied as set forth in
Section 1006.

4. Lessee shall deliver possession of the Parcel and remaining Improvements to Board
and shall quitclaim to Board all right, title and interest in the Parcel and the remaining
Improvements, if any.

Major damage or destruction to the Improvements, as used in this Section, means such damage or
destruction that the cost of restoration will exceed twenty-five percent (25%) of the full insurable
value of the Improvements (as defined in Section 1003), which percentage amount shall be reduced
monthly on a pro rata basis over the above-referenced seven (7) year period. For example, if the
damage occurs three (3) years prior to the end of the Term, major damage or destruction shall mean
the cost of restoration in excess of ten and seven tenths percent (10.7 %) of the full insurable value
of the Improvements.

H. [§ 710] Construction Performance and Labor and Material (Pavment). Bonds;
Indemnification

Lessee agrees to hold Board and the Parcel and Improvements free and harmless, and indemmfy
Board against, all claims, liabilities, liens, damages, costs and expenses, for labor and materials in
' connection with all construction, repairs or alterations on the Parcel or the Improvements and the
cost of defending against such claims, including reasonable attorneys' fees.

Lessee agrees to procure, or cause the procurement of, contractors' bonds covering labor, matenals
and faithful performance for construction, repairs or alterations on the Parcel or the Improvements.
Each such bond shall be in the amount equal to one hundred percent (100%) of the construction
price in the contract entered into by Lessee and its general contractor. Said bonds must first be
approved in writing as to the content and form by Board. Board shall not unreasonably withhold or
delay such approval. Lessee shall, prior to commencement of construction, deliver to Board a
centificate or certificates from the bonding company(s) issuing the aforesaid bonds, naming Board
an additional insured under said bonds. The foregong provisions of this Section shall be applicable
to construction, repairs or alterations to the Parcel or the Improvements at all times during the Lease
Term. The foregoing provisions shall not apply to any work which, in the aggregate, totals less than
Twenty Thousand Dollars ($20,000) as Adjusted for Infiation.

Board shall have the right to post and maintain on the Parcel and the Improvements any notices of
non-responsibility provided for under applicable law.

I [§ 711] Environmental Requirements

1. Lessee shall not, without the Board's prior written consent, use, store, generate,
dispose or otherwise allow any "Hazardous Substances” (as defined below) in, on, under or around
the Parcel or the Improvements; provided, however, that the Board shall not unreasonably withhold
ts consent to Lessee’s use and storage of Hazardous Substances which are reasonably necessary in
connection with the construction, operation, maintenance or repair of the Project, such as reasonable
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and customary quantities of cleaners, pool chemicals, and fuel in vehicles used on the Parcel,
products which are commonly and legally sold by retail stores, and materials commonly and legally
used in construction materials for projects like the Project.

2. Lessee shall comply with all rules, laws and regulations relating to Hazardous
Substances which Lessee uses, stores or allows in, on, or about the Parcel or the Improvements.

3. Lessee shall not cause the unlawful release, deposit, discharge or disposal of any
Hazardous Substances in, on, under or around the Parcel or the Improvements or permit the unlawful
release, deposit, discharge or dlsposal of any Hazardous Substances in, on, or under the Parcel or the
Improvements

4. -No above ground or underground storage tanks shall be installed on the Parcel
without Board's prior express written approval, which may be w1thheld in the Board’s sole and
absolute discretion.

5. Lessee shall be responsible for posting on the Parcel and the Improvements any signs
required by any state, federal or local law, including, without limitation, Section 25249.6 of the
California HEALTH AND SAFETY CODE and regulations promulgated pursuant thereto. Lessee shall
also complete and file any business response plans or inventories required by any state, federal or
local law, including, without limitation, Chapter 695 of the California HEALTH AND SAFETY CODE
and regulations promulgated pursuant thereto. Lessee shall concurrently file a copy of any such
business response plan or inventory with Board.

6. Lessee shall promptly notify Board of any release of Hazardous Substances in, on,
under or’about the Parcel or the Improvements of which Lessee obtains knowledge, and of the
receipt of any pertinent notices or communications from any governmental authority, Lessee shall
promptly remove any vehicles or equipment which may cause contamination in, on, under or about
the Parcel or the Improvements and shall clean up any resulting contamination,

7. Lessee shall mdemmfy defend, protect and hold harmless the Board and. 1ts officers,
ernployees and agents from any claims, liabilities, losses, injuries, damage, costs or expenses
‘(including without limitation, attorneys' fees and the cost of any cleanup, testing, remediation,
removal or disposal of Hazardous Substances) relating to or arising out of any Hazardous Substances
released, deposited, discharged or disposed in, on, under or around the Parcel or the Improvements,
or any part thereof, by Lessee, its tenants, or their contractors, employees, agents or assigns or
arising as a result of a violation of the provisions of this Section 711. The obligations of this
Subsection 7 shall survive the expiration or earlier termination of this Lease.

8. The Board has delivered to Lessee a copy of that certain "Groundwater Assessment
in the Area of the New Morena Trolley Station for the Mission Valley West Light Rail Transit
Extension, on the Block Bounded by Morena Boulevard, Linda Vista Road, Friars Road and Napa
Street, San Diego, California" prepared by Earth Tech and dated November 7, 1996 (the "Earth
Tech Report"). The Earth Tech Report identifies a "plume” of certain Hazardous Substances in the
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. groundwater on the Parcel and the Mixed Use Parcel, as more particularly described in the Earth
Tech Report (the "Known Plume"). The Board shall indemnify, defend and hold harmless Lessee,
its successors and assigns, and any Permitted Mortgagee, from any and all loss, liability, costs and
expenses (including, without limitation, attorneys' fees and costs of cleanup, testing, remediation,
removal or disposal of Hazardous Substances) arising out of the Known Plume and, subject to
Subsection (c) below, any enlargement or migration of the Known Plume onto or under the Parcel;
provided, however, that:

(a0 the Board's obligations under this Subsection 8 shall not apply to any
Hazardous Substances other than the Known Plume;

(b0  the Board's obligations under this Subsection 8 shall not apply to, and the
Lessee at its sole cost and expense shall be responsible for, any and all cleanup, testing, remediation,
removal and disposal costs and expenses necessitated as a result of Lessee’s activities on the Parcel
or the Improvements, including without limitation, soil excavation and temporary construction
"dewatering";

(c0  the Board's obligations under this Subsection 8 shall not apply to the extent
that the Lessee’s excavation, construction, dewatering or other activities exacerbate Hazardous
Substance conditions on the Parcel, the Mixed Use Parcel, or on other adjeining land;

. (d0  Lessee shall use commercially reasonable efforts to avoid any loss, liability,
costs or expenses ansing out of the Known Plume; and

(e0 neither the Board nor the Lessee waive any rights of recovery against the
parties who are responsible for any Hazardous Substance contamination, and the parties agree to
reasonably cooperate with each other in connection with recovery of any remediation and other costs
incurred by either party as a result of such contamination.

this Subsection 8 shall be personal to the Board and shall not burden transferees of the Board's interest in the
Parcel or this Lease (other than successors to Board by operation of law, e.g., successors by merger).
The obligations of this Subsection 8 shall survive the expiration or earlier termination of this Lease.

9. Lessee hereby releases the Board and its officers, employees and agents from any
claims, liability, injury, damage, costs or expenses (including without limitation, attorneys' fees and
the cost of any cleanup, testing, remediation, removal or disposal of Hazardous Substances) relating
1o or arising out of any Hazardous Substances released, deposited, discharged or disposed onto,
under or around the Site except for the obligations of the Board under Subsection 8 of this Section
711. The obligations of this paragraph shall survive the expiration or termination of this Lease.

Lessee agrees as to the matters released to waive the benefits of Section 1542 of the
CiviL CoDE of the State of California, which provides as follows:

CATEMP\GRNDLSE.5APR0O0.WPD Residential Area

4/6/00 . 45



should be interpreted broadly (but not contrary to the express terms of this Lease) to effectuate such
Intent, even in circumstances not addressed or envisioned by the specific terms hereof, to prevent
a circumvention of the parties intent for the Board to participate in such Net Gain; and

5. A change in ownership or control of Lessee or of a substantial part thereof, or any
other act or transaction involving or resulting in a significant change in ownership or control of
Lessee or the degree thereof, is for practical purposes a transfer or disposition of Lessee's interests
under this Lease; and :

6. These provisions are intended to and shall apply to any direct or indirect transfer by
Lessee of any interest in the Lease or any direct or indirect transfer of any ownership interest in
Lessee, as more particularly described below.

B. [§ 802] Definitions

I. " Additional Proceeds" means any additional proceeds from the Parcel not included
in Gross Revenues, including without limitation the following: (a) proceeds of casualty insurance,
and (b) proceeds of condemnation awards. See Exhibit 6 attached. [posszbly revise to make these
events "Tran sfers"]

2. "Capital Improvements” means any improvements to the Parcel (after the initial
construction of the Improvements) deemed capital in nature pursuant to generally accepted
" accounting procedures, consistently applied.

3. "Cost of Acquisition" means the total price paid, by a party other than the original
Lessee, for a Transfer.

4. - "Developer's Basis" [provzde basis for determining the Developer's basis in its
mterest in Lessee.]

. 5. "Development Costs" means the actual expended amount by Lessee, at a cost that
does not exceed market rate for such services, to construct, finance the construction of, and imitially
lease-up the Improvements as set forth in the attached Scope of Development. A developer's fee not
exceeding four percent (4%) of Direct Costs may be included in Development Costs. No overhead
of the Developer’s or Lessee's organizations shall be included in Development Costs. Costs that are
paid or reimbursed by another party or refunded shall not be included in Development Costs. Lessee
shall certify its final Development Costs to the Board within thirty (30) days of completion of -
construction of the Project.

6. "Direct Costs” means Hard Costs plus (a) contractors general conditions, (b)
contractors fee, and (c) contingency (not to exceed five percent (5%) of Hard Costs). [these terms
need clarification]
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7. "'Entity Interest Transfer" means any direct or indirect transfer of or creation of
any ownership interest in Lessee (or of any owner of an interest in Lessee) or change in proportion
thereof, however described, by any method or means (other thansuch changes occasioned by the
death or incapacity of any individual).

8. ""Gross Sales Proceeds" means the total amount of money paid and the value of any
other consideration received for a Transfer, including without imitation the payoff, release or
assumption of any indebtedness.

9. "Hard Costs" means (a) land and related (site and landscaping) costs, (b) building
shell, and (c) garage. [these terms need clarification]

10. "Lease Interest Transfer" means any direct or indirect total or partial sublease
(other than an Operating Sublease), assignment, sale, conveyance, or transfer in any other mode or
form by Lessee of any rights or interest in the Lease, the Project, the Parcel or the Improvements,
however described, by any method or means (other than such changes occasioned by the death or
incapacity of any individual).

11. ""Net Gain" means Net Sales Proceeds less either
(a) Development Costs, in the case of a Transfer by the onginal Lessee, or

(b)  Developer's Basis, in the case of a transfer by the Developer of its interest in .
Lessee, or

(c) Cost of Acquisition, in the case of any other Transfer.

12. "Net Sales Proceeds” means (a) the Gross Sales Proceeds, (b) less any normal
transfer expenses and closing costs actually incurred in connection with the Transfer, (c) plus, in the
case of a Lease Interest Transfer, any Additional Proceeds received (and not previously included in
the calculation of Net Sales Proceeds in a prior Transfer), and (d) less, in the case of a Lease Interest
Transfer, any the costs of any Capital Improvements made by the Lessee (and not previously
included in the calculation of Net Sales Proceeds in a prior Transfer).

13. "Operating Sublease" means a sublease of this Lease to a party actually intending
to occupy a residential unit on the Parcel [or, in the case of the Mixed Use Lease, occupy a portion
of the Parcel for the operation of a business].

14. "Transfer" means a Lease Interest Transfer or an Entity Interest Transfer.
C. [§ 803] Conditions for Transfer
1. No Transfers Prior to Issuance of Certificate of Compliance
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The Lessee shall not under any circumstances be entitled to make any Transfer prior to the
issuance of a Certificate of Compliance by Board, without the prior written consent of the Board,
which may be granted or withheld in the sole and absolute discretion of Board. If, without the prior
written consent of the Board, a Transfer occurs prior to the issuance of a Certificate of Compliance
by Board, in addition to all other legal and equitable remedies the Board may be entitled to, the
Board shall be entitled to recover from Lessee the total consideration paid for such Transfer. Said
" consideration shall belong and be paid to the Board and until so paid the Board shall have a lien on
Lessee’s leasehold interest in the Parcel and Improvements for such amount. Any such lien shall
be subordinate and subject to any Permitted Mortgage approved by the Board as provided in this
Lease. [issue: should standards of Section 107 of DDA apply between Close of Escrow and
Certificate of Compliance?] ‘

2. Transfers After Issuance of Certificate of Compliance Limited

: (a) Following the issuance of a Certificate of Compliance, Lessee shall not be
entitied to make and shall not permit any Transfer except to the extent: allowed and in accordance
with the terms and provisions in this Section 803. ‘

(b) Lessee shall not make or permit any Lease Interest Transfer without the pnor
written approval of Board, which approval shall not be unreasonably withheld or delayed if (i) the
proposed Transferee (as defined below) or its management has sufficient experience in the
development, operation and management of residential apartment projects comparable to the Project

'(or other use approved by the Board pursuant to Section 502), and (ii) the proposed Transferee is
financially qualified and to perform all the agreements, undertakings, and covenants of this Lease
and all other agreements entered into by Lessee which relate to the development, management,
operation, maintenance, and re?torati_on of the Parcel and of the Improvements.

(c) Lessee shall not, without the prior written approval of Board, make or permit
any Entity Interest Transfer which would (i) result in the change of the general partner, manager, or
controlling shareholder of Lessee, or (ii) otherwise result in a change in the control of Lessee. The
Board's approval of such a Entity Interest Transfer shall not be unreasonably withheld or delayed
if (iii) the proposed Transferee (as defined below) or its management has sufficient experience in the
development, operation and management of residential apartment projects comparable to the Project
(or other use approved by the Board pursuant to Section 502), and (iv) after such transfer the Lessee
would be financially qualified and to perform all the agreements, undertakings, and covenants of this
Lease and all other agreements entered into by Lessee which relate to the development, management,
operation, maintenance, and restoration of the Parcel and of the Improvements:

(d) Lessee shall promptly notify Board of any and all changes whatsoever in the
identity of the parties in ownership or control of Lessee or the degree thereof, of which it (or any of
its partners, members, shareholders, or any of their officers or employees) have been notified or
otherwise have knowledge or information. Any entity formation agreements and documents (or
changes therein) related to a Transfer, as well as the agreements and documents effectuating any
Transfer, shall be subject to the approval of Board in connection with its approval of the Transfer.
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to Board as provided herein, the Board shall have a lien on Lessee’s leasehold interest in the Parcel
and Improvements for such amount. Any such lien shall be subordinate and subject to any Permitted
Mortgage approved by the Board as provided in this Lease. Exhibit J attached illustrates the
calculation of additional Rent payable on Transfer in several hypothetical situations.

Lessee shall allow Board to review and audit Lessee's books and records for the purpose of
verifying Lessee's calculation of the Net Gain for the Transfer in question. [The provisions of
Ground Lease may need to be supplemented, in the Board's reasonable discretion, regarding
Books and Records and Audit Rights.)

4. Exception for Permitted Mortgages

The limitations on Transfer contained in this Section 803 shall not be deemed to apply to or
prevent, nor shall Board's approval be required under this Section in connection with the granting
of any security interest or Permitted Mortgage expressly described in this Lease (it being understood
that the granting of a Permitted Mortgage shall not be considered a Transfer pursuant to this
Section 803, but shall be governed solely by the provisions of Section 900), nor the exercise by any
Permitted Mortgagee of its right to foreclose its Permitted Mortgage by power of sale or judicial
~ foreclosure or to acquire Lessee’s leasehold interest by deed in lieu thereof; nor any Transfer of this
Lease by a Permitted Mortgagee having acquired Lessee's interest in this Lease as a result of its
nights under the Permitted Mortgage or under Section 900, or by any owner of the leasehold estate
whose interest shall have been acquired by, through or under any Permitted Mortgage or shall have
been derived immediately from any holder thereof, as provided in Section 901. Provided, however,
that the limitations on Transfer contained in this Section 802 shall apply to any Permitted Mortgagee
which acquires its interest in the Parcel or Improvements other than by the exercise of its rights
pursuant to the Permitted Mortgage or deed in lieu of foreclosure. '

5. Exception for Sublease

The limitations on Transfer contained in this Section 803 shall not be deemed to apply to any
Operating Sublease, and in connection therewith the approval of Board shall not be required,
provided the following provisions are complied with:

(a) The term of any Operating Sublease shail not extend more than twelve (12)
months (in the case of a residential lease) and in no event beyond the Term of this Lease;

(b) Any and all subleases shall be subject and subordinate to this Lease, and any
amendments hereto. Lessee’s form of sublease shall be subject to Board approval, which shall not
be unreasonably withheld, and each sublease shall contain a provision, satisfactory to Board,
requiring the sublessee to execute and deliver upon demand, without charge therefor, such
instruments in recordable form evidencing subordination of the sublease to this Lease as may be
required by Board. Board hereby covenants that, if the sublessee is not in default in the payment of
rentals or otherwise in defauit under the sublease, its interest under the sublease shall not be
terrinated in the event of a termination of this Lease (except in the event of damage, destruction or

CATEMP\GRNDLSE.5APROO.WPD Residential Area
4/6/00 5 1



condemnation). If the sublessee is in default in the payment of rentals or otherwise in default under
the sublease at the time of termination of this Lease (except in the event of damage, destruction or
condemnation, in which event, the sublease shall terminate), Board shall have the option to terminate
the sublease as a result of such default or to continue the sublease in effect.

(c) Each sublease shall contain a provision, satisfactory to Board, requiring that,
in the event of Lessee's default under this Lease, and upon the written request of Board, the sublessee
will in writing attorn to Board. Said agreement of attornment shall provide, among other things, (i)
that sublessee's right of possession pursuant to the terms of the sublease shall not be disturbed, (ii)
that the sublessee shall pay the rent reserved in the sublease to Board from the date of said
attornment, (i11) that Board shall not be responsible to the sublessee under the sublease except for
obligations accruing subsequent to the date of such attornment, nor for any security deposits of
sublessee except those actually received by Board, and (iv) that the sublessee, in the event of the
termination of this Lease, will enter into 2 new lease with Board on the same terms and conditions
as the existing sublease and for the balance of the term thereof. -

(d)  Lessee shall, promptly after execution of each sublease, notify Board of the
name and mailing address of the sublessee and shall, on demand, permit Board to examine and copy

the sublease. .

(e) Lessee shall not accept, directly or indirectly, more than one month's prepaid
rent from any sublessee.

D.. [§ 804] Payment to Board for Processing Transfer

All reasonable costs incurred by Board to determine whether or not to approve or otherwise process
any proposed Transfer shall be paid by Lessee. With respect to each Transfer, Lessee shall deliver
a retainer to Board in the sum of Two Thousand Dollars ($2,000) as Adjusted for Inflation, prior to
commencement of any action by Board, to be applied to the payment of Board's costs. There shall
be no charge for the Board's staff's time. The costs of Board. for consuitants or legal services
required for considering or otherwise processing such Transfer shall be the actual sums billed to
Board for such consulting or legal services. All such costs in excess of Two Thousand Dollars
(32,000) as Adjusted for Inflation shall be paid within ten (10) days after written request therefor by
Board. No approval by the Board shall be effective until all such costs are paid in full. If such costs
incurred by Board with respect to a Transfer equal less than Two Thousand Dollars ($2,000) as
Adjusted for Inflation, the balance shall be refunded promptly foliowing the consummation of such
Transfer. This Section 804 shall not apply to Equity Interest Transfers for which the Board's consent
1s not required by Subsection 2.(c) of Section 803.
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'§ 900 MORTGAGES

Note: the terms of this Article 9 are not fully and finally agreed by the parties. Pursuant to
Section 201 of the DDA, the parties agree to negotiate in good fuith in an attempt to fully and
Jfinally resolve the language for these sections. However, if for any reason the parties cannot
reach agreement within thirty (30) days after the approval of the DDA by the Board, then after
such time either party may terminate the DDA by written notice to the other party.

A. [§ 901] Permitted Mortgages

Lessee shall have the right, at any time and from time to time during the Term of this Lease, to
mortgage, pledge, deed in trust, assign rents, issues and profits or collaterally assign its interest in
this Lease (and the subleases, Improvements, Trade Equipment and personal property), and to assign
or pledge assignment of the same as security for any debt for the financing of the Project (the holder
of any such mortgage, pledge or other encumbrance, and the beneficiary of any such deed of trust
or assignment being referred to in this Lease as " Permitted Mortgagee" and the mortgage, pledge,
deed of trust, assignment or other instrument referred to in this Lease as "Permitted Mortgage"),
upon and subject to each and all of the following terms and conditions:

1. A Permitted Mortgage shall contain a principal amount not exceeding eighty percent
(80%) of the fair market value of the Lessee’s interests under this Lease, including the subleases,
Improvements, Trade Equipment and personal property. The fair market value of Lessee’s interests
under this Lease shall be determined by an appraisal conducted on behalf of the Permitted Mortgagee
by a disinterested real estate appraiser having the qualifications for appraisers required by law and
the Permitted Mortgagee's underwriting criteria.

2. A Permitted Mortgage shall cover all of Lessee's interest in the Lease, and the Parcel,
and may encumber the subleases, Improvements, the Trade Equipment, the personal property on the
Parcel, and the rents, issues and profits therefrom, and shall cover no interest in any other property
(the foregoing is not intended to preclude the use of letters of credit or other security enhancements
so long as such security enhancements secure no other obligations).

3. In no event shall any Permitted Mortgage apply to, or encumber in any way
whatsoever, (a) the Board's fee title to the Parcel or (b) any Base Rent, Additional Rent, Overage
Rent, any supplemental Rent, and any and all other sums payable hereunder to or on behalf of Board.

"4, No such Permitted Mortgage shall be binding upon Board in the enforcement of its
rights and remedies herein and by law provided, unless and until a certified copy of the original
thereof bearing the date and book and page of recordation thereof and a certified copy of the original
note secured by such Permitted Mortgage has been delivered to Board together with written notice
of the address of the Permitted Mortgagee to which notices may be sent; and in the event of an
assignment of such Permitted Mortgage, such assignment shall not be binding upon Board unless
and until a certified copy thereof beaning the date and book and page of recordation together with
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written notice of the address of the assignee thereof to which notices may be sent, have been
delivered to Board.

5. Not more than one Permitted Mortgage may be outstanding at any one time in

connection with this Lease. No Permitted Mortgage permitted by this Lease shall cover more than

-one indebtedness. No Permitted Mortgage shall secure any obligations other than the repayment of
construction or permanent financing for the Project. '

6. A Permitted Mortgage shall contain provisions permitting the disposition and
application of the insurance proceeds and condemnation awards in the manner provided in this
Lease.

7. A Permitted Mortgage is to be originated only by a lender with net worth, lending
experience, underwriting practices reasonably acceptable to the Board who is duly licensed or
registered with any regulatory agency having jurisdiction over its operation, and is not under any
order or judgment of any court or administrative agency restricting or impairing its operation as a
lender, and which is regularly engaged in real estate lending.

8. All rights acquired by said Permitted Mortgagee under said Permitted Mortgage shall
be subject to each and all of the covenants, conditions and restrictions set forth in this Lease, and to
all nghts of Board thereunder, none of which covenants, conditions and restrictions is or shall be
waived by. Board by reason of the giving of such Permitted Mortgage. Notwithstanding any
foreclosure of any such Permitted Mortgage, Lessee shall remain liable for the payment of the Base
- Rent, Additional Rent, Overage Rent and supplemental Rent reserved in this Lease and the
performance of all of the terms, covenants and conditions of this Lease which by the terms hereof
are to be carried out and performed by Lessee.

'9. No extension, modification, change or amendment to a Permitted Mortgage shall be
effective, or binding upon Board, unless and until approved by Board. '

Lessee shall not enter into any Permitted Mortgage as permitted hereunder, or any extension,
modification, change or amendment to any previously approved Permitted Mortgage, without the
prior written approval of Board. Board shall not unreasonably withhold its approval if such
Permitted Mortgage (or modification thereof, if applicable) complies with each and all of the terms
and conditions referred to in paragraphs 1 through 9, inclusive, of this Section 901, and is otherwise
consistent with this Lease. Board agrees to approve or disapprove a proposed Permitted Mortgage
(or modification thereof, if applicable) within a reasonable time; and within the time, if any, provided
for. such approval in the Permitted Mortgage loan documents (provided that such documents allow
Board a reasonable time to review the loan documents). In the event Board disapproves a matter,
Board shall provide its objections in wnting to Lessee, indicating the reason for its disapproval. Any
approval by Board shall extend only to the documents and matters actually submitted to Board for
review and approval. Once Board has approved a matter, Board shall not subsequently disapprove
the same matter, but approval by Board of one matter shall not be construed to be approval of any
other matter not specifically approved by Board.
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All costs incurred by Board to determine whether or not to approve or to otherwise provide
assistance to Lessee as may be reasonably necessary to close any proposed Permitted Mortgage shall
be paid by Lessee. The determination of such costs, the procedure for payment thereof, and all other
terms and conditions related thereto shall be as set forth in Section 804 for a Transfer, and Lessee
shall comply with Section 804 as applicable to any Permitted Mortgage in like manner as to a
Transfer. This paragraph shall not apply to the initial construction and permanent financing for the
Project.

Notwithstanding anything in this Lease to the contrary, if Lessee encumbers its leasehold estate by
way of a Permitted Mortgage as permitted herein, and should Board be advised in writing of the
name and address of the Permitted Mortgagee, then this Lease shall not be terminated or canceled
on account of any breach or default by Lessee in the performance of the terms, covenants or
conditions hereof until Board shall have complied with the provisions of Section 902 as to the
Permitted Mortgagee's right to cure and to obtain a new lease.

B. [§ 902]Rights and Obligations of Permitted Mortgagees

If Lessee, or Lessee's successors or assigns, shall mortgage the leasehold interest herein demised in
accordance with Section 901, then, as long as any such Permitted Mortgage shall remain unsatisfied
of record, the following provisions shall apply:

1. Board will not accept a cancellation or surrender of, or modify, this Lease without
the prior consent in writing of the Permitted Mortgagee. Board's right to terminate this Lease shall
be subject to the rights of the Permitted Mortgagee as more specifically described in this Lease.

2. If a Permitted Mortgagee shall register with Board its name and address in writing,
no notice of any default by Board to Lessee shall be deemed to have been duly given unless and until
a copy thereof has been mailed to the Permitted Mortgagee by registered or certified mail at the
address registered with Board.

3. In the event Lessee shall be in default hereunder, the Permitted Mortgagee shall,
within the period and otherwise as herein provided, have the right (but not the obligation) to remedy
such default, or cause the same to be remedied, and Board shall accept such performance by or at
the instigation of such Permitted Mortgagee as if the same had been done by Lessee. The Permitted
Mortgagee shall have thirty (30) days after the expiration of any applicable cure period given to
Lessee upon notice to Lessee to remedy the default or cause the same to be remedied. Such
additional thirty (30) day period shall be extended if the default is other than the payment of money
and such that it is not practicable to cure within such thirty (30) day period, if the Permitted
Mortgagee commences stich cure within said thirty (30) day period and diligently prosecutes such
cure to completion. For purposes of the preceding sentence, when and to the extent permitted by law,
the commencement of judicial or non-judicial foreclosure proceedings by the Permitted Mortgagee
shall be deemed the commencement of a cure. Lessee hereby constitutes and appoints the Permitted
Mortgagee Lessee's agent and attorney in fact with full power, in Lessee's name, place and stead, and
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1t Lessee's cost and expense, to enter upon the Parcel and the Improvements, and perform all acts
required to be performed herein or in any sublease made hereunder by Lessee.

4. While any such Permitted Mortgage remains unsatisfied of record, and an event or
events shall occur which shall entitle Board to terminate this Lease, and if before the expiration of
thirty (30) days after the date of service of notice of termination under this Lease such Permitted
Mortgagee shall have paid to Board all Additional Rent, Overage Rent, supplemental Rent and other
payments herein provided for then in default, and shall have complied or shall be engaged in
complying with all other requirements of this Lease, if any, then in default, and with which such

-Permitted Mortgagee is capable of complying, Board shall not be entitled to terminate this Lease and
any notice of termination theretofore given shall be void and of no effect.

5. In the event of the termination of this Lease prior to the natural expiration of the then
current Term of this Lease due to breach or default of Lessee or operation of law including rejection
or disaffirmance of this Lease pursuant to bankruptcy law or other law affecting creditors’ rights,
Board shall mail by registered or certified mail to the Permitted Mortgagee written notice of such
termination, together with a statement of any and all sums which would at that time be due under
this Lease then known to Board. Such Permitted Mortgagee shall thereupon have the option to obtam
a new lease 1n accordance with and upon the following terms and conditions:

(a) Upon the written request of the Permitted Mortgagee within sixty (60) days
after service of the aforementioned notice of termination, Board shall (i) enter into a new lease of
the Parcel and the Improvements with such Permitted Mortgagee, or its designee, as provided in
clause (b) of this subparagraph 5, and (ii) execute a quitclaim deed in favor of the Permitted
Mortgagee with respect to the Improvements; it being understood that the Permitted Mortgagee shall
hold title to the Improvements subject to the terms of the new lease referred to above.

(b) Such new lease shall be effective as of the date of termination this Lease and
shall be for the remainder of the Term of this Lease, at the Base Rent, Additional Rent, Overage
Rent, and supplemental Rent and upon the agreements, terms, covenants and conditions thereof. Any
such new lease entered into with the Permitted Mortgagee shall have the same priority as this Lease
. and shall be prior to any lien or encumbrance on the fee interest. Concurrent with or before the
execution of such new lease, the lessee named therein shall pay any and all sums which would at the
time of the execution thereof be due under this Lease but for the termination as aforesaid, and shall
fully otherwise remedy any existing defaults under this Lease which are reasonably susceptible of
cure by such new lessee, and shall pay all expenses, including but not limited to, reasonable
attorneys' fees,.court costs and disbursements incurred by Board in connection with such defaults
and termination, the recovery of possession of the Parcel and the preparation of the Parcel and the
preparation, execution and delivery of such new lease; with respect to any default which cannot be
cured by such lessee until it obtains possession, such lessee shall have a reasonable time after it
obtains possession to cure such default,

(©) The provisions of this Subsection shall survive the termination, rejection or
disaffirmance of this Lease and shall continue in full. force and effect thereafter to the same extent
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es if this Subsection were a separate and independent contract made by the Board, Lessee and such
Permitted Mortgagee and, from the effective date of such termination, rejection or disaffirmance of
this Lease to the date of execution and delivery of such new lease, such Permitted Mortgagee may
use and enjoy said Property without hindrance by Lessor or any person claiming by, through or
under the Board.

6. if Board elects to terminate this Lease pursuant to any right of termination resulting
from Lessee's being in default of any provision of this Lease, then any Permitted Mortgagee, in
addition to all other rights herein granted such Permitted Mortgagee, shall have the right to be
subrogated to any and all nghts of Lessee with respect to curing of any default and shall also have
the nght to postpone and extend the specified date for termination of this Lease fixed by Board in
a notice given pursuant to applicable provisions of this Lease, for a period of not more than six (6)
months (subject to extension as provided below), provided such Permitted Mortgagee shall:

(a) concurrent with or before the Permitted Mortgagee gives Board notice of its
exercise of the right to postpone or extend the specified date for termination of this Lease, cure all
defaults which may be cured by the payment of 2 sum of money and undertake to cure any other
existing default of Lessee, excepting the vacation or dismissal of any pending bankruptcy,
insolvency, reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar relief under the then applicable bankruptcy act or other similar federal and state statutes or
laws or other default not capable of being cured by the Permitted Mortgagee;

(b) continue to pay the Base Rent, Additional Rent, Overage Rent, supplemental
Rent, and all other sums payable hereunder to or on behalf of Board, and perform all other
obligations of Lessee that are required pursuant to this Lease, during any extension period(s); and

. (c) promptly thereafter initiate steps to acquire Lessee's interest in this Lease by
foreclosure of its mortgage or otherwise.

Such right shall be exercised by the Permitted Mortgagee giving Board notice of the exercise
of the same prior to the time of termination fixed in Board's notice of termination. If, before the date
specified for the termination of this Lease as extended by such Permitted Mortgagee, (1) the
Permitted Mortgagee shall have obtained possession, and if (2) an assumption in writing of
performance and observance of covenants and conditions herein contained on Lessee's part to be
performed shall be delivered to Board by the Permitted Mortgagee, then and in such event the default
under this Lease shall be removed and the Lease shall not be canceled. If the Permitted Mortgagee
is unable, after due diligence, to acquire Lessee's interest in this Lease within the first six (6) month
extension period, the Permitted Mortgagee may obtain an additional six (6) month extension upon
notice to Board prior to the expiration of the initial six (6) month extension.

7. Any payment to be made or action to be taken by a Permitted Mortgagee hereunder
as a prerequisite to obtaining a new lease or keeping this Lease in effeci shall be deemed properly
to have been made or taken by the Permitted Mortgagee if such payment is made or action taken by
a permitted nominee, agent or assignee of the right of such Permitied Mortgagee.
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8. The parties hereto shall give the Permitted Mortgagee notice of any condemnation
proceedings affecting the Parce! or the Improvements. The Permitted Mortgagee shall have the right
to intervene and be made a party to any such condemnation proceedings and the parties hereto do
hereby consent that the Permitted Mortgagee may be made such party or intervenor.

9. No Permitted Mortgagee nor any owner of the ieasehold estate whose interest shall
have been acquired by, through or under any Permitted Mortgage or shall have been derived
immediately from any holder thereof shall become personally hiable under the agreements, terms,
covenants or conditions of this Lease unless and unti! such time as the Permitted Mortgagee or such
owner becomes the owner of the leasehold estate and then only those habilities which accrue during
the period as it remains the owner of the leasehold estate. Upon any assignment of this Lease by the
Permitted Mortgagee or any owner of the leasehold estate whose interest shall have been acquired
by, through or under any Permitted Mortgage or shall have been derived immediately from any
holder thereof, the assignor shall be relieved of any further liability which may accrue hereunder
from and after the date of such assignment provided that the assignee shall execute and deliver to
Board a recordable instrument of assumption wherein such assignee shall assume the rights and
obligations of Lessee and agree to perform and observe all covenants and conditions and provisions
in this Lease from and after the effective date of such assignment as they are applicable to Lessee.

10. Anythmg herein contained to the contrary notwithstanding, the provisions of this
Sectmn 902 shall inure only to the benefit of the holder of a Permitted Mortgage.

11. © The nights granted herein to a Permitted Mortgagee shall be enforceable by it. In the
event any action or proceeding is brought to enforce or interpret the provisions hereof or to seek
damages or performance or declare the rights of the parties hereto or such Permitted Mortgagee, the
prevailing party including such Permitted Mortgagee, if prcvalhng, shall be entitled to reasonable
attorneys' fees, costs and expenses.

12, Nothmg herein contained shall require-any Permitted Mortgagee or its designee as
a condmon of the exercise of any rights hereunder or in order to comply with the provisions of
Section 800 or as a condition of entering into the new lease provided for herein to cure any
non-monetary default of Lessee not reasonably susceptible of being cured by such Leasehold
Mortgagee or its designee.

13.  The following defaults, if any, relating to the prior Lessee shall be deemed cured
upen the acquisition of the leasehold interest by a Permitted Mortgagee (or assignee thereof): (i)
attachment, execution or other judicial levy upon the leasehold estate hereunder, (ii) assignment of
the leasehold estate hereunder for the direct or indirect benefit of creditors of said Lessee, (iii)
judicial appointment of a receiver or similar officer to take possession of the leasehold estate
hereunder or the Premises, (iv) filing any petition by, for or agamnst Lessee under any chapter of the
Federal Bankruptcy Act, or (v) any other default which is of such a nature as to not be reasonably
curable by a Mortgagee or the transferee. Any such deemed cure shall be for the sole benefit of the
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Permitted Mortgagee (or assignee thereof); the prior Lessee shall not be released from any liability
it may have for such matters.

C. [§ 903] Board's Right to Cure Lessee's Defaults on Permitted Mortgages

Lessee agrees to have any Permitted Mortgage made pursuant to this Lease provide:

1. That the Permitted Mortgagee shall by registered or certified mail and in writing give
notice to Board of the occurrence of any event of default;

2. That Board shall be given at |east thirty (30) days’ notice of default in debt service
payments before such Permitted Mortgagee will accelerate the indebtedness, exercise its power of
sale or commence a proceeding to judicially foreclose its Permitted Mortgage. It is intended hereby
that Board receive notice of default at least thirty (30) days prior to the last date a borrower or entity
having an interest in the property may cure such default as provided in §2924 of the California CIVIL
CODE or any successor or amending statute thereto. If any payments of amortization and interest
required to be made under the provisions of the Permitted Mortgage shall not be performed which
shall constitute a default under the terms of the Permitted Mortgage, Board may cure said default
provided Board gives Lessee ten (10) days notice of Board's intention to cure such default, unless
(a) Lessee shall cure such default within said ten (10) day period, or (b) Lessee obtains from the
Permitted Mortgagee a written extension of time in which to cure such default together with a
separate written extension of time granting Board a reasonable additional time to cure said default
if said default is not cured within said extended time and copies thereof are delivered to Board. If
Board shall elect to cure such default, Lessee shall pay the cost thereof to Board together with
interest thereon at an annual rate which is the lesser of three percent (3%) plus the prime rate
published in the westem edition of the Wall Street Journal on the date of Board's payment, or the
highest annual rate which may lawfully be charged and collected under applicable law, as
supplemental Rent. Lessee does hereby authorize Board in Board's name without any obligation or
duty on Board to do so, to do any act or thing required of or permitted to Lessee to prevent any
default under saxd Permitted Mortgage or any acceleration thereof, or the taking of any foreclosure
or other action to enforce the collection of the indebtedness, and Lessee agrees to indemnify and hold
Board harmless and to reimburse Board upon demand for all reasonable costs, charges and expenses
incurred by Board in such connection. If Lessee at any time shall request any Permitted Mortgagee
10 grant a moratorium on payment, to waive payment or to extend the time for payment, Lessee shall
give Board written notice thereof by registered or certified mail concurrently with the making of said
request and shall further give Board written notice by registered or certified mail of the granting or
denial of said request.

D. [§ 904] Non-Merger

There shall be no merger of this Lease, or of the leasehold estate created thereby, with the fee estate
in and to the Parcel by reason of the fact that this Lease or the leasehold estate created thereby, or
any interest in either thereof, may be held directly or indirectly by or for the account of any person
who shall own the fee estate in and to the Parcel or any portion thereof, and no such merger shall
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accur unless and unti] all persons at the time having any interest in this Lease or the leasehold estate,
including the Permitted Mortgagee and the holder of any mortgage upon the fee estate in and to the
Parcel shall join in 2 written instrument effecting such merger.

E. .[§ 905] Board Cooperation

Board covenants and agrees that it will act and fully cooperate with Lessee in connection with
Lessee's right to grant a Permitted Mortgage as provided above. At the request of Lessee or any
proposed or existing Permitted Mortgagee, Board shall promptly execute and deliver (a) any
documents or instruments reasonably requested to evidence, acknowledge or perfect the rights of the
Permitied Mortgagee as herein provided; and (b) a certificate of the type described in Section 1322.
Any such certificate may be conclusively relied upon by any Permitted Mortgagee or Transferee of
Lessee's interest in this Lease.

The provtswns in the DDA pertaining to Permitted Mortgages were deleted from
: the DDA when the Developer requested the DDA terminate as of Close of
Escrow. Those provisions appear largely redundant with the Joregoing
provisions, but the lack of time has prevented a thorough comparison.
Accordingly, the parties reserve the right to include in the final form of
Lease any such provisions contained in the 2/17/00 draft DDA, a copy of
wluch is attached as Exhzbzt L

[§ 1000] INDEMNIFICATION AND INSURANCE

A. [§1001] Indemnification

"To the fullest extent permitted by law, Lessee shall indemnify, protect, defend and hold harmless the
Board and its officers, employees and agents, from and against all liability, loss, damage, costs, or
expenses of any kind (including court costs) arising from or as a result of any accident, injury, loss
or damage whatsoever caused to any person or to the property of any person which shall occur on
or adjacent to the Parcel and which shall be directly or indirectly caused by any acts done thereon
or-any errors-or omissions of Lessee, its agents, employees and contractors, or any of them, including
‘but not limited to, claims of negligent or defective design or construction, regardless of whether any
such liability occurs before or after issuance of the Certificate of Compliance, or ansing out of or
in connection with the use or occupancy of the Parcel and the Improvements by Lessee or any other
person under Lessee, or any fire on the Parcel or the Improvements, or any nuisance made or
suffered thereon, or any failure by Lessee to keep the Parcel and the Improvements in a safe
condition; and Lessee shall reimburse Board for all its costs and expenses, including reasonable
attorneys' fees incurred in connection with the defense of any such claims, and will hold all goods,
materials, furnishings, fixtures, equipment, machinery and other property whatsoever on the Parcel
and the Improvements at the sole risk of Lessee and save Board harmless from any loss or damage
thereto by any cause whatsoever. These indemnity obligations shall survive the expiration or earlier
termination of this Lease. Lessee’s obligations under this Section exclude only claims, losses or
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liability which is due to the sole negligence or willful misconduct of Board or its officers, employees
and agents.

B. 1§ 1002] Required Insurance

During the Term of this Lease, Lessee at its sole cost and expense shall:

1. Keep or cause to be kept a policy or policies of insurance against loss or damage to
the Improvements on the Parcel resuiting from fire, windstorm, hail, lightming, vandalism, malicious
mischief, and such other perils ordinarily included in extended coverage casualty insurance policies.

In addition, if Lessee carries coverage voluntarily for additional causes (such as earthquake, riot,
civil commotion, or other), such coverage shall be treated in all respects as the policy or policies
required to be kept under this Subparagraph 1, for so long as Lessee continues to'voluntarily carry
such coverage. All insurance hereunder shall be maintained in an amount not less than one hundred
percent {100%) of the full insurable value of the Improvements as defined in Section 1003 (such
value to include amounts spent for construction of the Improvements, architectural and engineering
fees, and inspection and supervision).

2. Maintain or cause to be maintained public liability insurance naming Board, its
contractors, agents, servants, officers and employees as additional insureds, to protect against loss
from liability imposed by law for damages on account of personal injury, including death therefrom,
suffered or alleged to be suffered by any person or persons whomsoever in, on or about the Parce}
or the Improvements; to protect against loss from liability imposed by law for damages on account
of personal injury, including death therefrom, as a resuit of the acts or omissions of Lessee, its
agents, servants or employees alleged to be suffered by any person or persons whomsoever, resulting
directly or indirectly from any act or activities of Lessee or under its control or direction arising from
the use and occupancy under the Lease of the Parcel and the Improvements; and also to protect
against loss from Liability imposed by law for damages to any property of any person caused directly
or indirectly by or from the acts or activities of Lessee under this Lease in connection with the
Parcel, the Improvements, or.Lessee or its sublessees, or any person acting for Lessee or under its
control or direction.

Such property damage and personal injury insurance shall aiso protect Board and
such additional insureds against incurring any legal cost in defending claims for alleged loss. Such
personal injury and property damage insurance shall be maintained in full force and effect during
the entire term of this Lease in an amount of at least Three Million Dollars ($3,000,000) Adjusted
for Inflation, combined single limit.

Lessee agrees that provisions of this paragraph as to public liability insurance shall
not be construed to limit in any way the extent to which Lessee may be held responsible for the
payment of damages to persons or property resulting from Lessee's activities, or the activities of any
other person or persons for which Lessee is otherwise responsible.
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3. Maintain or cause to be maintained business or rental interruption insurance against
loss of rental to Board due to a cause referred to in Subparagraph 1 above, in an amount equal to,
and insuring against, any loss of Base Rent, Additional Rent and Overage Rent (as to Additional
Rent and Overage Rent, an amount for each year up to the amount of Additional Rent and Overage
Rent paid for the Lease Year prior to the Lease Year in which the loss or damage occurs) by Board
for a minimum of twelve (12) months.

4. Maintain or cause to be maintained workers' compensation insurance issued-by an
insurance carrier authorized under the laws of the State of California for workers' compensation and
employer's liability under the Workers' Compensation Insurance and Safety Act now in force in
California, or any act hereafter enacted as an amendment or supplement thereto or in lieu thereof.

Such workers' compensation insurance shall cover all persons employed by Lessee in connection
with the Parcel and the Improvements, and shall cover full liability for compensation under any such
act aforesaid, based upon death or bodily injury claims made by, for or on behalf of, any person
incurring or suffering injury or death in connection with the Parcel and the Improvements, or the
operation thereof by Lessee.

5. During the course of any alteration, construction or reconstruction, inctuding, without
limitation, during the period of the construction of the Improvements, builders risk insurance for the
amount of the completed value on an all-risk form including "course of construction” coverage,

(including earthquake and flood if required by any Permitted Mortgagee) insuring the interests of

~ Board and Lessee. Board shall be named as loss payee. The insurer shall waive all rights of
subrogation against Board. Lessee shall also require its general contractor and Major Subcontractors
(as defined in the DDA) to carry such insurance.

6. Such other insurance (or other terms with respect to any insurance required pursuant
to this Section 1102, including without limitation amounts of coverage or deductibles)-on or in
connection with the Project as the Board may reasonably require, which at the time is commonly
obtained in connection with propertles similar in type of building size, use and location to the
Project.

C. - [§1003] Definition of "Full Insurable Value"

The term "full insurable value", as used in Section 1002 and elsewhere in this Lease, shall mean
the actual replacement cost excluding the cost of excavation, foundation and footings below the
ground level of the Improvements. To ascertain the amount of coverage required, Lessee shall cause
the full insurable value to be determined from time to time by appraisal by the insurer or by any
appraiser mutually acceptable to Board and Lessee, not less often than once each three (3) years;
except that no such appraisals shall be required if the policy is written on a "replacement cost" basis.
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D. [§ 1004] General Insurance Provisions

All insurance provided for under Section 1002 of this Lcase shall be for the benefit of Lessee, Board
(and as to the insurance provided for in Subsection 2 of Section 1002 above, the additional insureds
described therein) and any Permitted Mortgagee.

All insurance provided for under Section 1002 shall be periodically reviewed by the parties for the
purpose of mutually increasing or decreasing the minimum limits of such insurance, from time to
time, to amounts which may be reasonable and customary for similar facilities of like size and
operation and in the same location as the Parcel. _

All insurance provided for under Section 1002 shall be effected under policies issued by insurers
licensed or permitted to do business in the State of California and reasonably approved by Board.
Board may not withhold approval of any insurer having a rating of AXVI or better in Best Insurance
Guide, or if Best Insurance Guide is no longer in existence, a similar or comparable rating.

Any insurance required to be maintained by Lessee pursuant to Section 1002 may be taken out under
a blanket insurance policy or policies covering other premises or properties, and other named or
additional insureds in addition to the parties hereto; provided, however, that any such policy or
policies of blanket insurance, or supplemental written certification from the insurers under such
policies, shall specify therein the amount of insurance allocated to the coverage required under
Section 1002 (except that no such allocation shall be requii'ed if coverage is provided on a "blanket
limit" basis) and provided further, that in all other respects any such blanket policy shall comply
with the other provisions of Section 1002.

All centificates of insurance shall provide that such certificates and the policies related thereto shall
not be canceled or materially changed without at least thirty (30) days' prior written notice to Board.

All insurance policies shall prowde that there shall be no exclusion from coverage for cross liability
among the named insureds.

Certificates of insurance (and, at Board’s request, copies of each required policy) shall be deposited
with Board together with appropriate evidence of payment of the current premiums therefor; and,

‘at least thirty (30) days prior to expiration of any such policy, certificates of renewal policies be so

deposited.

E. (§ 1005] Failure to Maintain Insurance

If Lessee fails or refuses to procure or maintain insurance as required by this Lease to be procured
and maintained by Lessee, Board shall have the right, at Board's election, to procure and maintain
the insurance described in Section 1002 for the benefit of Lessee, Board and any Permitted
Mortgagee. The premiums paid by Board shall be treated as supplemental Rent due from Lessee,
to be paid on the first day of the month following the date on which the premiums were paid. Board
shall give prompt notice of the payment of such premiums, stating the amounts paid and the name
of the insured(s) which shall include Lessee.
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F. [§ 1006] Disposition of Insurance Proceeds Resulting from Loss or Damage to
: Improvements -

All proceeds of insurance with respect to loss or damage to the Improvements to be maintained and
repaired by Lessee during the term of this Lease shall be payable, under the provisions of the policy
of insurance, jointly to Lessee and Board and, except as provided below, said proceeds shall
constitute a trust fund to be used for the repair, restoration or reconstruction of the Improvements
in accordance with the provisions of Section 708 or 709. To the extent that such proceeds exceed
the cost of such repair, restoration or reconstruction, then such proceeds shall be divided as follows:
: 1. If the event causing loss or damage to the Improvements occurs on or prior to the
thirtieth (30") anniversary of the Effective Date of Lease, the entire amount by which such proceeds
“exceed the cost of such repair, restoration or reconstruction shall belong to Lessee. '

2. If the event causing loss or damage to the Improvements occurs after the thirtieth
(30") anniversary of the Effective Date of Lease, the amount which shall belong to Lessee shall be
the amount by which such proceeds exceed the cost of such repair, restoration or reconstruction,
multiplied by a fraction: the numerator of the fraction shall be the number of years in the Lease
Term, as the same may have been extended (if duly extended) minus the number of anniversaries
of the Effective Date of Lease which have occurred prior to the event of loss or damage to the
Improvements, and the denominator of the fraction shall be the number of years in the Lease Term,
as the same may have been extended (if duly extended) . The balance of such proceeds shall belong
to Board. .

Provided, however, that within the period during which there is an outstanding Permitted Mortgage
as descnibed in Section 900, such proceeds shall be made payable jointly to the Permitted
Mortgagee, if any, Lessee and Board and, except as provided below, shall be disposed of jointly by
the parties as a trust fund to be applied to the repair, restoration and reconstruction of the damaged
or destroyed Improvements. To the extent that such proceeds exceed the cost of such repair;
restoration or reconstruction, then such proceeds shall be divided as follows:

1. If the event causing loss or damage to the Improvements occurs on or prioer to the
thirtieth (30™) anniversary of the Effective Date of Lease, the entire amount by which such proceeds
exceed.-the cost of such repair, restoration or reconstruction shall belong to Lessee and any Permitted
Mortgagee as their respective interests may appear.

2. If the event causing loss or damage to the Improvements occurs afier the thirtieth
(30™) anniversary of the Effective Date of Lease, the amount which shall belong to Lessee and any
Permitted Mortgagee as their respective interests may appear shall be the amount by which such
proceeds exceed the cost of such repair, restoration or reconstruction, multiplied by a fraction, the
numerator of the fraction shall be the number of years in the Lease Term, as the same may have been
extended (if duly extended) minus the number of anniversaries of the Effective Date of Lease which
have occurred prior to the event causing loss or damage to the Improvements, and the denominator
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To secure the performance of such work, that portion of such remaining insurance
proceeds equal to one hundred fifieen percent (115%) of the estimated cost of the work described
in clause (a), (b) or (c) of this Subsection 2, whichever shall be greater, shall be held by Board and
Lessee jointly (and deposited in an interest bearing account, which interest shall belong to and be
payable as it accrues and becomes available as provided in Subsection 3 below) and such funds shall
be expended for the specified work when Board has made its election, after which the balance, if
any, shall be paid as set forth in Subsection 3 below. The estimated cost of the work described in
clauses (a), (b) and (c) above shall be determined by Board and Lessee each putting the work
referred to in clauses (a), (b) and (c) out to bid to not less than four (4) reputable contractors licensed
by the State of California, within sixty (60) days of the parties mutually agreeing to terminate this
Lease or Board receiving notice of Lessee's election to terminate this Lease. The bids shall be for
the cost of immediate construction and the contractors shail not be informed of the reasons for which
the bids are being solicited. The job shall be open for bid for a period not to exceed thirty (30) days.
The three (3) lowest of the four (4) bids obtained by the parties with respect to the work described
in clauses (a), (b) and (c) separately shall be averaged and such averages shall be deemed the
estimated cost of the work described in clauses (a), (b) and (c), respectively. The balance of any
remaining insurance proceeds over and above the one hundred fifteen percent (115%) set aside shall
be paid immediately as set forth in Subsection 3 below.

3. Then, any insurance proceeds remaining shall be paid as follows:

(a) If the event causing loss or damage to the Improvements occurs on or prior
to the thirtieth (30™) anniversary of the Effective Date of Lease, the entire amount by which such
proceeds exceeds the allocations described in Subsections 1 and 2 above shall belong to Lessee.

(b) If the event causing loss or damage to the Improvements occurs afier the
thirtieth (30") anniversary of the Effective Date of Lease, the amount which shall belong to Lessee
shall be the amount by which such proceeds exceeds the allocations described in Subsections 1 and
2 above, multiplied by a fraction: the numerator of the fraction shall be the number of years in the
Lease Term, as the same may have been extended (if duly extended) minus the number of
anniversaries of the Effective Date of Lease which have occurred prior to the event causing damage
or loss to the Improvements, and the denominator of the fraction shall be the number of years in the
Lease Term, as the same may have been extended (if duly extended). The balance of the proceeds
shall belong to Board. :

Lessee hereby waives any claim against Board for any loss covered by insurance of the type
specified in Section 1002; only to the extent that such waiver is permitted under its policies of
insurance and will not cause to be voided any coverage thereunder, and Lessee shall obtain from its
Insurance company or companies a waiver of any right of subrogation that it may have against
Board.

{§ 1100] EMINENT DOMAIN
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To secure the performance of such work, that portion of such remaining insurance
proceeds equal to one hundred fifieen percent (115%) of the estimated cost of the work described
in clause (a), (b) or (c) of this Subsection 2, whichever shall be greater, shall be held by Board and
Lessee jointly (and deposited in an interest bearing account, which interest shall belong to and be
payable as it accrues and becomes available as provided in Subsection 3 below) and such funds shatl
be expended for the specified work when Board has made its election, after which the balance, if
any, shall be paid as set forth in Subsection 3 below. The estimated cost of the work described in
clauses (a), (b) and (c) above shall be determined by Board and Lessee each putting the work
referred to in clauses (a), (b) and (c) out to bid to not less than four (4) reputable contractors licensed
by the State of California, within sixty (60) days of the parties mutually agreeing to terminate this
Lease or Board receiving notice of Lessee's election to terminate this Lease. The bids shall be for
the cost of immediate construction and the contractors shall not be informed of the reasons for which
the bids are being solicited. The job shall be open for bid for a period not to exceed thirty (30) days.
The three (3) lowest of the four (4) bids obtained by the parties with respect to the work described
in clauses (a), (b) and (c) separately shall be averaged and such averages shall be deemed the
estimated cost of the work described in clauses (a), (b) and (c), respectively. The balance of any
remaining insurance proceeds over and above the one hundred fifieen percent (1 15%) set aside shall
be paid immediately as set forth in Subsection 3 below.

3. ‘Then, any insurance proceeds remaining shall be paid as follows:

_ (a) If the event causing loss or damage to the Improvements occurs on or prior
to the thirtieth (30™) anniversary of the Effective Date of Lease, the entire amount by which such
proceeds exceeds the allocations described in Subsections 1 and 2 above shall belong to Lessee,

: (b) If the event causing loss or damage to the Improvements occurs after the
thirtieth (30") anniversary of the Effective Date of Lease, the amount which shall belong to Lessee
shall be the amount by which such proceeds exceeds the allocations described in Subsections 1 and
2 above, multiplied by a fraction: the numerator of the fraction shall be the number of years in the
Lease Term, as the same may have been extended (if duly extended) minus the number of
anniversaries of the Effective Date of Lease which have occurred prior to the event causing damage
or loss to the Improvements, and the denominator of the fraction shall be the number of years in the
Lease Term, as the same may have been extended (if duly extended). The balance of the proceeds
shall beleng to Board.

Lessee hereby waives any claim against Board for any loss covered by insurance of the type
specified in Section 1002; only to the extent that such waiver is permitted under its policies of
insurance and will not cause to be voided any coverage thereunder, and Lessee shall obtain from its
insurance company or companies a waiver of any right of subrogation that it may have against
Board.

[§ 1100] EMINENT DOMAIN
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In the event that the Parcel, the Improvements or any part thereof shall be taken for public purposes
by condenination as a result of any action or proceeding in eminent domain, then, as between Board
and Lessee (or any Permitted Mortgagee, if a Permitted Mortgage is then in effect), the interests of
Board and Lessee (and any Permitted Mortgagee) in the award and the effect of the taking upon this
Lease shall be as follows:

1. In the event of such taking of only a part of the Parcel or the Improvements thereon,
this Lease shall terminate and end as to the portion of the Parcel so taken as of the date title or
possession to such portion vests in the condemning authority, but, subject to the provisions of
paragraph 2 below, shall continue in full force and effect as to the portion of the Parcel not so taken,
and from and after such date the Base Rent required by this Lease to be paid by Lessee to Board
shall be reduced in the proportion which the value of the part of the Parcel so taken bears to the total
value of Lessee's interest in the Parcel; provided, however, Board shall have the right to substitute
like adjacent property and maintain the Base Rent schedule without diminution, but only if the
following conditions are satisfied: ' |

(2) The adjacent property must be contiguous to that portion of the Parcel
remaining subject to this Lease and reasonably acceptable to Lessee.

(b) The net amount of the award attributable to the Improvements taken
(including severance damages to the remainder) and actually available and paid to Lessee is
sufficient to construct on such like adjacent property such improvements which are comparable to
the Improvements so taken or which were located on the portion of the Parcel so taken, and to restore
to an architecturally and operationally complete and functional unit the Improvements not taken..

(c) The Base Rent shall be reduced in the manner described above until Lessee
shall have completed construction of comparable improvements on the substitute adjacent property
and such reconstruction to the Improvements to restore same to an architecturally and operationally
complete and functional unit as described in clause (b) above.

(d) The adjacent property is made subject to the Permitted Mortgage of Lessee's
Permitted Mortgagee then existing. :

2. Notwithstanding anything to the contrary contained in Subsection 1, the following
provisions shall apply in the event of any taking described in Subsection 1:

(a) Upon any taking of a portion of the Parcel or the Improvements which
renders the operation of the Parcel and the Improvements remaining into an economically unviable
condition, or which occurs during the last nine (9) years of the Term of this Lease and where such
taking affects the use of a major part of the Improvements (determined in the same manner as 2
damage or destruction under Section 709), Lessee shall have the right to terminate this Lease and
its obligations hereunder upon notice to Board given within one hundred twenty (120) days after the

date title or possession to the portion taken vests in the condemning authority and such termination
shall become effective as of the date of such taking.
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6. Notwithstanding anything in this Section to the contrary, within the period during
which there is an outstanding Permitted Mortgage on the Improvements, the Permitted Mortgagee
shall be entitled to any portion of the award which would otherwise belong to Lessee, to the extent
of 1ts interest therein. The Permitted Mortgagee may, at its option, but subject to the terms of the
Permitted Mortgage, apply said portion of the award to restoration of the Improvements or to
reduction of the Permitted Mortgage, except that in the event of a partial taking, where the Lease
remains in effect and Lessee is obligated to restore or repair the Improvements, then the Permitted
Mortgagee shall apply said portion of the award to restoration of the Improvements. Any excess
portion of Lessee's share of the award attributable to the condemnation of the Improvements after
such restoration shall belong to Lessee or such Permitted Mortgagee, as their interests may appear.

7. Notwithstanding the foregoing provisions of this Section, Board may, in its discretion
and without affecting the validity and existence of this Lease, transfer Board's interests in the Parcel
in lieu of condemnation to any authority entitled to and having threatened to exercise the power of
eminent domain; provided, however, that without the written consent of Lessee and any Permitted
Mortgagee, Board shall not make any financial settlement with the condemning authority. In the
event of such transfer by Board, Board shall retain its right to recover from said condemning
-authonty the award with respect to its interest in the Parcel taken by the condemning authority in the
manner provided in Subsection 5 above.

8. As used herein "net" amount of the award shall mean the gross award less all costs
(including attorneys' fees) incurred by Lessee or Board, as the case may be, to recover such award.

[§ 1200} DEFAULTS, REMEDIES AND TERMINATION

A [§ 1201] Defaults — General

Subject to the extensions of time set forth in Section 1211, failure or delay by either party to perform
any term or provision of this Lease constitutes a defanlt under this Lease. The party who fails or
delays must promptly commence to cure, correct or remedy such failure or delay and shall complete
such cure, correction or remedy with reasonable diligence.

In the event of any default, the injured party shall give written notice of default ("Notice of
Default™) to the party in default, specifying the default complained of by the injured party. Failure
or'delay in giving Notice of Default shall not constitute a waiver of any obligation, requirement or
covenant required to be performed hereunder. Except as otherwise expressly provided in this Lease,
any failures or delays by either party in asserting any rights and remedies as to any default shall not
operate as a waiver of any default or of any such rights or remedies. Delays by either party in
asserting any of its rights and remedies shall not deprive either party of the right to institute and
maintain any actions or proceedings which it may deem necessary to protect, assert or enforce any
such rights or remedies.
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B. [§ 1202] Legal Actions

1. [§ 1203] Institution of Legal Actions

In addition to any other rights or remedies, either party may institute legal action to cure,
correct, or remedy any default, to recover damages for any default, or to obtain any other remedy
consistent with the purpose of this Lease. Such legal actions must be instituted in the Superior Court
of the County of San Diego, State of California, in any other appropriate court in that county, or in
the Federal District Court in the Southern District of California.

2. [§ 1204] Applicable Law

The laws of the State of California shall govern the interpretation and enforcement of this
Lease.

3. [§ 1205} Acceptance of Service of Process

In the event that any legal action is commenced by Board against the Lessee, service of
process on Lessee shall be made by personal service upon the Lessee, or in such other manner as
may be provided by law, and shall be valid whether made within or without the State of California.
C. [§ 1206] Rights and Remedies are Cumulative

Except with respect to rights and remedies which are expressly declared to be exclusive in this
Lease, the nights and remedies of any non-defaulting party are cumulative and the exercise of one
or more of such rights or remedies shall not preclude the exercise by it, at the same or different
times, of any other rights or remedies for the same default or any other default by the defaulting

party.

D. [§1207] Notices of Default

If either party is in default with regard to any of the provisions of this Lease, the non-defaulting party
shall serve written Notice of Default for such default upon the defaulting party. If the default is not
cured within ten (10) days after service of the Notice of Default if an obligation to pay money, or
within thirty (30) days afier service of the Notice of Default otherwise, or if such default (other than
the payment of money) is of a type which is not capable of being cured within thirty (30) days, then
if the default is not commenced to be cured within thirty (30) days after service of the Notice of
Default and 1s not cured promptly in a continuous and diligent manner within a reasonable period
of time after commencement, the non-defaulting party may thereafter (but not before) commence
an action for damages against the defauiting party with respect to such default.

E. (§ 1208] Damages; Specific Performance

If a party defaults with regard to any of the provisions of this Lease after notice and opportunity to
cure as provided in Section 1207 above, the defaulting party shall, except as otherwise expressly
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rrovided in this Lease, be liable to the other party for damages caused by such default, and the non-
defaulting party, at its option, may thereafter (but not before, unless necessary to prevent immediate
harm) commence an action for specific performance of the terms of this Lease pertaining to such
default, or exercise any other remedy or remedies which it may be entitled to.

F. i§ 1209] Additional Remedies

If Lessee defaults with regard any material provision of this Lease (including without limitation any
default expressly set forth in Section 1210), Board shall serve a written Notice of Default for such
default upon Lessee. If the default is not cured after notice and opportunity to cure as provided in
Section 1207 above, Board at its option, may thereafter (but not before, unless necessary to prevent
immediate harm):

1. Correct or cause to be corrected said default and charge the costs therefor to the
account of Lessee, subject however to any other provisions of this Lease expressly providing for any
specific time or the occurrence of any condition before cure may be effected; provided that the
Notice of Default given to Lessee by Board shall specify w1th particularity the condition constituting
the default;

2. Correct or cause to be corrected said default and pay the cost thereof from the
‘available proceeds of insurance, or in the event that Lessee has obtained a faithful performance bond
indemnifying Board and the default sought to be cured is the subject of such bond, Board may call
upon the bonding agent to correct said default and pay the costs thereof;, provided that the Notice of
Default given to Lessee by Board shall specify with particularity the condition constituting the
default;

3. Have a receiver appointed to take possession of Lessee's interest in the Parcel and the
Improvements, with power in said receiver to administer Lessee's interest therein, to collect all funds
available in connection with its operation and maintenance thereof, and to perform ail other acts
consistent with Lessee's obligations under this Lease as the court deems proper;

4. Maintain and operate the Parcel and the Improvements without terminating the Lease;

5. Terminate the Lease pursuant to Section 1210 by written notice to Lessee of its
intention to do so;

6. Continue this Lease and Lessee's right to possession in effect and enforce its rights
and remedies under the Lease, including the right to recover Base Rent, Additional Rent, Overage
Rent, and any other Rent as it becomes due, as provided in §1951.4 of the California C1vi. CODE.

Board reserves and shall have the right at all reasonable times to enter the Parcel and the
Improvements for the purpose of viewing and ascertaining the condition of the same, or to inspect
the operations conducted thereon. Any such entry shall be made only after reasonable written notice
1o Lessee.
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The nghts reserved in this Section 1209 shall not create any obligations on Board or Lessee or
increase obligations imposed on Board or Lessee elsewhere provided in this Lease, and shall not
defeat, render invalid or limit the rights or interests expressly provided in this Lease for the
protection of Permitted Mortgagees.

G. [§ 1210] Remedies and Rights of Termination by Board

In the event that any time during the Term of this Lease, and in v1olat10n of this Lease, any of the
following defaults by Lessee shall occur:

1. Lessee shall have used the Parcel or the Improvements for any purpose other than
those provided for in this Lease;

2. Lessee shall have failed or refused to pay Board when due the applicable Base Rent,
Additional Rent, Overage Rent, other Rent or sums required by this Lease to be paid by Lessee;

3. Lessee shall have failed or refused to pay when due any Impositions required by this
Lease, subject, however, to the rights of Lessee to contest such Impositions pursuant to Section 610
of this Lease;

4. Lessee shall have made or suffered to be made any voluntary or involuntary Transfer
of the leasehold interest in the Parcel, or of the Improvements, or any part thereof, except as
expressly permitted under this Lease;

5. Lessee shall have committed or suffered to be committed any permissive or voluntary
waste of the Parcel or the Improvements or any part thereof;

6. Lessee shall have altered the Improvements in any manner except as permitted by this
Lease;
7. Lessee shall have failed to maintain insurance as required by this Lease;
8. Lessee shall have failed to make repair and restoration of the Parcel and the

Improvements in the event of damage or destruction or condemnation, if required by this Lease;

9. Lessee shall have engaged in any financing or entered into any other transaction
creating any mortgage on the Parcel or the Improvements, or placing thereon any lien, mortgage,
deed of trust, or other encumbrance or suffering any levy or attachment to be made thereon, except
as permitted by the terms of this Lease;

10.  Lessee shall have voluntarily filed or shall have involuntarily filed against it any
petition under any bankruptcy or insolvency act or law or be adjudicated a bankrupt, or make a
general assignment for the benefit of creditors;
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1. Lessee shall have failed to cure any default under a Permitted Mortgage at least thirty
(30) days prior to the last date Lessee may cure such default before an acceleration of the
indebtedness thereunder;

12. Lessee shall have abandoned or surrendered possession of the Parcel or the
Improvements, or Lessee's interest therein except as permitted by this Lease; .

13.  Lessee shall have failed to (i) commence and complete construction of the Project
consistent with the requirements set forth in the Scope of Development within the time established
therefor in the Schedule of Performance, or (ii) timely pay or perform or otherwise defaults under
any of Lessee’s other obligations provided in this Lease; :

14. Lessee shall have failed to continuously operate the Improvements on the Parcel for
the purposes and in the manner required by Section 501 of this Lease;

15.  Lessee shall have failed to continuously manage, or cause to be managed, the
Improvements on the Parcel in a prudent and businesslike manner, as provided in Section 502 of this
Lease; : .

16. Lessee shall have expended any amount from Gross Revenue, other than as provided -
for in Section 320 of this Lease and in accordance with the priorities for payment set forth in Section
320; ‘

17. Lessee shall have failed to clean up any contamination or to comply with federal,
state or local environmental laws or regulations, or orders of any governmental authority respecting
Hazardous Substances, as required by Sec_‘:tion 711; :

18.  Lessee shall (i) have made any extension, modification, change or amendment of the .
terms and conditions of any Permitted Mortgage (including any and all instruments and documents
related thereto), without the prior written approval of Board, as required by Section 901, or (1) have
failed to timely pay or perform, or otherwise be in default under, any of Lessee’s other obligations -
provided in any Permitted Mortgage (subject to any notice and cure provisions contained therein);
or

16, Lessee shall have failed to perform or comply with any other material term or
provision of this Lease;
wlt shall not be cured after notice and opportunity to cure as provided in Section 1207 above, then, in such
event, Board may, at its option and in addition to any other remedy provided for in this Lease, but
subject to the nghts of any Permitted Mortgagee, terminate the Lease and re-vest in Board the
leasehold interest theretofore transferred to Lessee, by written notice to Lessee of its intention to do
sO.
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Upon termination of this Lease pursuant to this Section 1210 or otherwise, Board may re-enter and
repossess the Parcel and the Improvements thereon, and Lessee, in such event, does hereby waive
any demand for possession thereof, and agrees to surrender and deliver the Parcel and the
Improvements peaceably to Board immediately upon such termination in good order, condition and
repair, except for reasonable wear and tear or as otherwise provided by this Lease in the event of
damage and destruction or condemnation. Lessee agrees that upon such termination, title to all
Improvements on the Parcel specified in this Lease to vest in Board, shall vest in Board.

No ejectment, re-entry or other act by or on behalf of Board shall constitute a termination unless
Board gives Lessee notice of termination in writing. Such termination shall not relieve or release
Lessee from any obligation incurred pursuant to this Lease prior to the date of such termination.

Termination of the Lease under this Section 1210 shall not relieve Lessee from the obligation to pay
any sum due to Board or from any claim for damages against Lessee. Damages which Board may
recover in the event of default under this Lease shall include, but are not limited to, the worth at the
time of award of the amount by which the unpaid Base Rent, Additional Rent, Overage Rent and
other Rent payable to Board for the balance of the Lease Term remaining after the time of award
exceeds the amount of such rental loss that Lessee proves could be reasonably avoided. The right
of termination provided by this Section 1210 is not exclusive and shall be cumulative to all other
rights and remedies possessed by Board, and nothing contained herein shall be construed so as to
defeat any other rights or remedies to which Board may be entitled.

H. [§ 1211] Enforced Delay in Performance for Causes Beyond Control of Party

For the purposes of any of the provisions of this Lease, neither Board nor Lessee, as the case miay
be, nor any successor in interest (including, without limitation, Lessee's Permitted Mortgagee or any
successor in interest of said Permitted Mortgagee), shall be considered in breach of, or default in,
its obligations under this Lease (exclusive of any obligation to pay money) as a result of the enforced
delay in the performance of such obligations due to causes beyond its reasonable control and without
its fault or negligence, including, but not limited to any law, regulation, ordinance or order of any
public Board, acts of public agencies, acts of God, acts of the public enemy, acts of the federal
government, acts of the other party (including but not limited to delays in performing such other
party's obligations pursuant to this Lease), fires, floods, epidemics, quarantine restrictions, strikes,
labor disputes, freight embargoes, inability to obtain materials or supplies or unusually severe
weather or delays of contractors or subcontractors due to such causes; it being the purpose and intent
of this provision that in the event of the occurrence of any such enforced delay, the time or times for
performance of the obligations of Board or Lessee, as the case may be, shall be extended for the
period of such enforced delay. Provided that the party seeking the benefit of the provision of this
Section shall promptly notify the other party in writing of such enforced delay and of the causes
thereof, the extension of time for performance shall run from fifieen (15) days prior to the date on
which such notice is given, but in no event earlier than the date of commencement of the cause.

L [§ 1212] Non-Recourse as to Board
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Note: the terms of this Section 1212 are not fully and finally agreed by the parties. Pursuant to
Section 201 of the DDA, the parties agree to negotiate in good faith in an attempt to fully and
Jinally resolve the language for these sections. However, if for any reason the parties cannot
reach agreement within thirty (30) days after the approval of the DDA by the Board, then after
such time either party may terminate the DDA by written notice to the other party.

Anything contained herein to the contrary notwithstanding, any claim based on or in respect of any
liability of the Board under this Lease shall be enforced only against the Parcel and not against any
other assets, properties or funds of (i) the Board, (ii) any director, officer, general partner,
shareholder, limited partner, beneficiary, employee or agent of the Board or any general partner of
the Board or any of its general partners (or any legal representative, heir, estate, successor or assign
of any thereof), (iii) any predecessor or successor partnership or corporation (or other entity) of the
Board or any of its general partners, shareholders, officers, directors, employees or agents, either
directly or through the Board or its general partners, shareholders, officers, directors, employees or
agents or any predecessor or successor partnership or corporation (or other entity), or (iv) any person
affiliated with any of the foregoing, or any director, officer, employee or agent of any thereof.

The foregoing paragraph shall not limit the obligations of the Board (but nevertheless shall remain
effective in all events as to the persons and entities described in (ii), (iii), and (1v) above) under
Subsection 8 of Section 711, if and only if Lessee obtains and maintains in full force and effect at
all imes during the Lease Term, as the same may be extended (except such times, if any, that such
insurance is not available at commercially reasonable rates), a policy of pollution legal hability
insurance (a) from an insurance company authorized to issue insurance in California, (b) insuring
Lessee and Board against third-party claims for bodily injury or property damage, including, but not
limited to, claims by such third-parties to the effect that Lessee's excavation, construction,
dewatering or other activities have exacerbated hazardous substance conditions on adjoining or
nearby properties, (c) in an aggregate limit of at least Five Million Dollars ($5,000,000) Adjusted
for Inflation. :

i§ 1300] GENERAL PROVISIONS

A. [§ 1301] Notices, Demands and Communications between the Parties

Unless otherwise specifically provided herein, all formal notices, demands or other communications
given hereunder shall be-in writing and shall be deemed to have been duly delivered upon personal
delivery, or by Federal Express (or similar reputable express delivery service), or by telecopier
transmission with verification of receipt and back-up copy mailed the same day, or as of the second
business day after mailing by United States registered or certified mail, return receipt requested,
postage prepaid, addressed as follows:
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Time is of the essence with respect to the performance of each of the covenants and agreements
contained in this Lease.

C. [§ 1303] Conflict of Interests

No member, official or employee of the Board shall have any personal interest, direct or indirect, In
this Lease nor shall any such member, official or employee participate in any decision relating to the
Lease which affects his or her personal interests or the interests of any corporation, partnership or
association in which he, or she is, directly or indirectly, interested.

D. (§ 1304] Warranty Against Payment of Consideration for Agreement.

The Lessee warrants that it has not paid or given, and will not péy or give, any third party any money
or other consideration for obtaining this Lease.

E. {§ 1305] Nonliability of Board Officials and Emplovees

No member, official or employee of Board shall be personally liable to Lessee, or any successor in
interest to Lessee, in the event of any default or breach by Board or for any amount which may
become due to Lessee or successor, Or On any obligations under the terms of this Lease.

F. [§ 1306] No Partnership

Nothing contained in this Lease and no acts of Board or Lessee shall be deemed or construed to
create the relationship of principal and agent, or of partnership, or of joint venture, or of any
association between Board and Lessee other than that of lessor and lessee.

G. [§ 1307] Surrender of Property

Upon the expiration or earlier termination of this Lease pursuant to the terms hereof, it shall be
lawful for Board to re-enter and repossess the Parcel and the Improvements thereon without process
of law, and Lessee, in such event, does hereby waive any demand for possession thereof, and agrees
to surrender and deliver the Parcel and the Improvements thereon, peaceably to Board immediately
upon such expiration or termination in good order, condition and repair, except for reasonable wear
and tear, but subject, however to the provisions of Section 1100 of this Lease regarding
condemnation and Sections 708 and 709 of this Lease regarding damage and destruction.

H. [§ 1308] Severability

If any term, covenant, condition or provision of this Lease, or the application thereof to any person
or circumstance, shall to any extent be held by a court of competent jurisdiction to be invalid, void
or unenforceable, the remainder of the terms, covenants. conditions or provisions of this Lease, or
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Time is of the essence with respect to the performance of each of the covenants and agreements
contained in this Lease.

C. [§ 1303] Conflict of Interests

No member, official or employee of the Board shall have any personal interest, direct or indirect, in
this Lease nor shall any such member, official or employee participate in any decision relating to the
Lease which affects his or her personal interests or the interests of any corporation, partnership or
association in which he, or she is, directly or indirectly, interested.

D. [§ 1304] 'Warranty Against Payment of Consideration for Agreement.

The Lessee warrants that it has not paid or given, and wiil not pay or give, any third party any money
or other consideration for obtaining this Lease.

E. [§1305]  Nonliability of Board Officials and Employees |
No member, official or employee of Board shall be personally liable to Lessee, or any successor in
interest to Lessee, in the event of any default or breach by Board or for any amount which may

become due to Lessee or successor, or on any obligations under the terms of this Lease.

F. [§ 1306] No Partnership

Nothing contained in this Lease and no acts of Board or Lessee shall be deemed or construed to
create the relationship of principal and agent, or of partnership, or of joint venture, or of any
association between Board and Lessee other than that of lessor and lessee.

G. . [§1307] Surrender of Property

Upon the expiration or earlier termination of this Lease pursuant to the terms hereof, it shall be
lawful for Board to re-enter and repossess the Parcel and the Improvements thereon without process
of law, and Lessee, in such event, does hereby waive any demand for possession thereof, and agrees
to surrender and deliver the Parcel and the Improvements thereon, peaceably to Board immediately
upon such expiration or termination in good order, condition and repair, except for reasonable wear
and tear, but subject, however to the provisions of Section 1100 of this Lease regarding
condemnation and Sections 708 and 709 of this Lease regarding damage and destruction.

H. [§ 1308] Sevgrabilig

If any term, covenant, condition or provision of this Lease, or the application thereof to any person
or circumstance, shall to any extent be held by a court of competent jurisdiction to be invalid, void
or unenforceable, the remainder of the terms, covenants. conditions or provisions of this Lease, or
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the application thereof to any person or circumstance, shall remain in full force and effect and shall

in no way be affected, impaired or invalidated thereby.

L [§ 1309] Binding Effect

Subject to the pi'ovisions of this Lease restricting or prohibiting assignment, this Lease, and the
terms, provisions, promises, covenants and conditions hereof, shall be binding upon and shall inure
to the benefit of the parties hereto and their respective heirs, legal representatives, successors and
assigns.

I [§ 1310} Captions

The captions contained in this Lease are for convenience of reference and shall not be construed to
limit or extend the meaning of any part of this Lease.

K. [§ 1311] Entire Agreement

This Lease, together with any other written document referred to herein, embody the entire
agreement and understanding between the parties regarding the subject matter hereof, and any and
all prior or contemporaneous oral or written representations, agreements, understandings or
statements shall be of no force and effect.

L. [§1312] Modifications

No modification, waiver or discharge of this Lease shall be valid unless the same is in wnting and
signed by the party against which the enforcement of such modification, waiver or discharge is or
may be sought. Any amendments to this Lease must be approved by the Board’s Board of Directors.

M. {§ 1313] Approvals

All consents or approvals to be given by Lessee or Board shall not be unreasonably withheld or
delayed unless this Lease expressly provides for the discretion of the party in giving such consent
or approval. Approval or disapproval shall be given within the time set forth in the Schedule of
Performance or, if no time is given, within a reasonable time. Unless otherwise expressly provided
herein, the General Manager of the Board or his/her designee shall have the authority to issue all
‘approvals and disapprovals on behalf of the Board required or allowed hereunder.

N. [§ 1314] Inspection of Books and Records

The Board has the right at all reasonable times to inspect the books and records of the Lessee
pertaining to the Parcel, the Improvements and the Project as pertinent to the purposes of this Lease.

O. [§1315] Gender, Number

CATEMP\GRNDLSE.SAPROO.WFD Residential Area
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lnowledge, the Requesting Party is not in breach hereunder (or, if such is not the case, so stating and
setting forth any alleged breaches), and (c) any other information reasonably related to the status of
this Lease. Such certification may be conclusively relied on by the Requesting Party, any Permitted
Mortgagee, any equity investor of Lessee, and any title insurance company insuring title to the
Parcel.

W. [§ 1323] Successors and Assigns

Subject to the provisions of this Lease restricting or prohibiting assignment, this Lease shall be
binding on and inure to the benefit of the successors and assigns of the respective parties.

X. [§ 1324] Joint and Several Liability

If any party consists of more than one person or entity, the liability of each such person or entity
signing this Lease shall be joint and several.

Y. [§ 1325] No Third Party Beneficiaries

This Lease has been made and is made solely for the benefit of the Board and the Lessee and their
respective successors and permitted assigns, and, to the extent provided herein, any Permitted
Mortgagee. Nothing in this Lease is intended to confer any rights or remedies under or by reason
of this Lease on any persons other than the parties to it, any Permitted Mortgagee, and their
respective successors and permitted assigns. Nothing in this Lease 1s intended to relieve or discharge
the obligation or liability of any third persons to any party to this Lease.

Z. [§ 1326] Adjusted for Inflation

-

When used in this Lease, the phrase "Adjusted for Inflation” means . . . .

Note: the terms of this Section 1326 are not fully and finally agreed by the parties. Pursuant to
Section 20] of the DDA, the parties agree to negotiate in good faith in an artempt to fully and
Jinally resolve the language for these sections. However, if for any reason the parties cannot
reach agreement within thirty (30) days after the approval of the DDA by the Board, then after
such time either party may terminate the DDA by written notice to the other party.

AA.  [§1327) Memorandum of Lease

This Lease shall not be recorded. A Memorandum of this Lease, in the form of Exhibit C attached,
was recorded at Close of Escrow by the Board and Lessee.

Metropolitan Transit Development Board,
a California public agency

CATEMP\GRNDLSE.5APROO.WPD " * Residential Area
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® ®
. | By:

Thomas F. Larwin, General Manager

k]

a California

By .
a California ,
its

[Lessee shall provide evidence of authority]
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EXHIBIT A
Parce]l Map
[To be added]
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. _ EXHIBIT B

Legal Description

[To be added]
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EXHIBIT C

Form of Memorandum of Lease

[To be added]
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EXHIBITS D-1 - D-4

Rent Calculation Examples

[To be added]
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EXHIBITE

List of Improvement Components

[To be added]
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EXHIBIT F

List of Personal Property

[To be added]
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ATTACHMENT NO. 3

Schedule of Perfermance

[to be attached]
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ATTACHMENT NO. 3

Schedule of Performance

ACTION

DATE

1. Execution of the Agreement by the
Developer. The Developer shall execute the
Agreement and deliver it to the Board.

2. Execution of Agreement by the Board. The
Board shall hold a public hearing on this Agreement,
shall authorize execution and execute this Agreement,
and shall deliver this Agreement to Developer.

3. Submission — Architect, Landscape Architect
and Civil Engineer. Developer shall submit to the
Board for approval the name and qualifications of its
Architect, Landscape Architect and Civil Engineer.

4 Approval — Architect, Landscape Architect
and Civil Engineer. The Board shall approve or
disapprove the Architect, Landscape Architect and
Civil Engineer.

5. Submission — Basic Concept Drawings.
Developer shall submit Basic Concept Drawings to
the Board.

6. Approval — Basic Concept Drawings. The
Board shall approve or disapprove Basic Concept
Drawings and related documents for the Site.

7. Approval - Form of Ground Lease. The
Board and the Developer shall have agreed upon a
final form of Ground Lease, pursuant to Section 20}
of the Agreement.

8. Submission - Preliminary Plan Review.
Developer shall submit required documents and
drawings to the City of San Diego and the Board for

review,

9. Submission - Schematic Design Drawings
and Preliminary Landscaping and Grading Plans.

MTDB/Morena Station
416/00
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On or before Apnil 6, 2000.

Within seven (7) days after the Agreement is
executed by Developer and submitted to the
Board.

Prior to or concurrent with submission of the
executed Agreement by Developer.

Prior to or concurrent with approval of the
Agreement by the Board.

Prior to or concurrent with submission of the
executed Agreement by Developer.

Concurrent with the approval of the Agreement
by the Board.

On or before thirty (30) days after approval of
the Agreement by the Board.

On or before thirty (30) days after approval of
the Agreement by the Board.

On or before ninety (90) days after receipt of
the City's assessment letter responding to

SCHED-PERF.5APRO0.WPD
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 ACTION

DATE

Developer shall prepare and submit to the Board
Design Development Drawings, Preliminary
Landscaping and Grading Plans for the Site, and all
other documentation required for the Required Land
Use Approvals.

10.  Approval - Schematic Design Drawings and
Preliminary Landscaping and Grading Plans. The
Board shall approve or disapprove Schematic Design
Drawings and Preliminary Landscapmg and Grading
Plans. :

11.  Submission - Planned Development
Permit Application. Developer shall prepare and
submit the Planned Development Permit Application
‘10 the City of San Diego, including an application for
environmental review and all other required
documentation.

12, Presentation - TAAC. Developer shall
present project to the Trolley Access Advisory
Committee for review and comment.

13.  Submission - 50% Complete Construction
Drawings. Developer shall prepare and submit to the
Board 50% Complete Construction Drawmgs and
Spec1ﬁcat10ns for the Site.

4. Approval — 50% Complete Construction .
Drawings. The Board shall approve or disapprove the
50% Complete Construction Drawings.

"15.  Submission — Final Construction Drawings.
Developer shall prepare and submit to the Board the
Final Construction Drawings and Specifications and
the Final Landscaping Plans and Finish Grading Plans
for the Site,

Note: These drawings will be approved in increments
as they are submitied.

16.  Approval — Final Construction Drawings. The
Board shall approve or disapprove the Final
* Construction Drawings and Specifications and the
Final Landscaping Plans and Finish Grading Plans.

MTDBMorena Stanon
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Developer‘s submission for preliminary plan
Teview

Within thirty (30) days after submission of
Schematic Design Drawings and Preliminary
Landscaping and Grading Plans by the
Developer.

Within thirty (30) days after approval by the
Board of Schematic Design Drawings.

Within ninety (90) days after approval of the
Agreement by the Board.

Within sixty (60) days after approval by the
Board of Schematic Design Drawings and
Preliminary Landscaping and Grading Plans.

Within thirty (30) days after receipt by the
Board.

Within sixty (60) days after approval by the
Board of the 50% Complete Construction
Drawings.

Within thirty (30) days after receipt by the

Board of the Final Construction Drawings and
Specifications and Final Landscaping Plans and
Finish Grading Plans.

SCHED-PERF.5APRO0.WPD
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ACTION

Note: These drawings will be approved in increments
as they are submitted.

17.  Submission to Citv — Final Construction
Drawings. Developer shall prepare and submit to the
City the Final Construction Drawings and
Specifications and the Final I andscaping Plans and
Finish Grading Plans for the Site.

18.  Final Construction Schedule. Developer shall
prepare and submit to the Board the Final
Construction Schedule.

19.  Approval — Final Construction Schedule. The
Board shall approve or disapprove the Final '
Construction Schedule.

20.  Ewvidence of Financing. Developer shall
submit to the Board evidence of financing (as may be
modified) pursuant to Section 213 of the Agreement.

21.  Approval of Financing. The Board shall
approve or disapprove Developer's evidence of
financing with respect to the Site and shall so notify
Developer.

22, Evidence of Insurance. Developer shall
provide the Board with evidence of all insurance
required by Section 1002 of the Lease.

23, General Contractor and Construction
Contract. Developer shall submit to the Board
Developer's proposed General Contractor and
Construction Contract

24.  Approval - General Contractor and
Construction Contract. The Board shall approve or
disapprove Developer's proposed General Contractor
and Construction Contract

25. Required Land Use Approvals. Developer
shall obtain the Required Land Use Approvais per

MTDB/Morena Suaaton
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DATE

Within ten (10) days after approval by the
Board of the Final Construction Drawings.

Within ten (10) days after approval by the
Board of the Final Construction Drawings.

Within ten (10) days after receipt by the Board
of the Final Construction Schedule.

At least thirty (30) days prior to the Closing
Date, but in any event, not later than July 1,
2001.

Within fifteen (15) days after receipt of such
evidence of financing by the Board and in any
event prior to the Closing Date.

Within fifteen (15) days after receipt of such
evidence of insurance but in any event at least
thirty (30) days prior to the Closing Date.

At least thirty (30) days prior to the Closing
Date.

Prior to the Closing Date.

Prior to the Closing Date.

SCHED-PERF.5APR0O0.WPD
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Section 211 of the Agreement.
26.  Off-Site Parking Lease. Developer shall

obtain the Off-Site Parking Lease per Section 212 of
the Agreement. .

27.  Opening of Escrow. The Board shall open an
escrow for conveyance of the Site.

28.  Close of Escrow.

29.  Execution of Ground Lease. The Board and
Developer shall execute the Ground Lease.

30. Commencement of Construction. Developer
shall commence construction of the improvements on
the Site.

31.  Completion of Construction. Developer shall
complete construction of the improvements on the
Site.

32.  Certification of Development Costs.
Developer shall certify to the Board its Development
Costs.

33.  Construction of Public Improvements.
'Developer shall commence and complete all public
improvement work referred to in the Scope of
Development (Attachment No. 4) to be performed by
Developer with respect to the Site.

Prior to the Closing Date.

Within five (5} days after receipt of written
request from Developer, but in any event at
least thirty (30) days prior to the Closing Date.

On or before July 15, 2001.

Prior to or simultaneously with the Close of
Escrow.

Within thirty (30) days after Close of Escrow.
On or before January 15, 2003.

Within thirty (30) days afier completion of
construction.

On a schedule which will coordinate with the
construction schedule for the development of
the Site by Developer, but not later than '
completion of construction of the Project.

All defined térms used 1in this Schedule of Performance shall have the same meanings as given them in the

Agreement.

MTDB/Morena Station
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ATTACHMENT NO. 6

Fundamental Business Terms

1. The Project: The Lessee (Developer or its permitted assign(s)) shall develop the Site with the
Project at its sole expense, as more particularly described in the Scope of Development.

2. Ground Lease Term. One or two leasehold interests in the Site would be conveyed in one or two
Ground Leases in the form of Attachment No. 5 to the Agreement. The Term of both Ground Leases
would be fifty-five (55) years, with one option to extend the Term an additional twenty-five (25)
years and one final option to extend the Term an additional nineteen (19) years.

3. Rent. The Lessee shall pay to the Board as Rent, at the times and in the manner provided in the
Ground Lease, Base Rent, Overage Rent, Additional Rent and all other monetary obligations of
Lessee under the Ground Lease.

1. Base Rent. The Lessee shall pay to the Board as Base Rent a total of one hundred fifty
thousand dollars ($150,000) per year. If rwo ground leases are approved, the Base Rent
shall be reasonably allocated among the two ground leases (e.g.,$87,000 per year for the
Residential Area and $63,000 per year for the Mixed Use Area). The Base Rent shall not
be subordinate to debt service or any other fees or levies.

o

MTDB/Maorena Station
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Commencement. For the Mixed Use Area, Base Rent shall commence the earlier
of (a) twelve (12) months after the Effective Date (date of execution) of the Ground
Lease or (b) the date on which the Certificate of Occupancy is issued for the Mixed
Use Area. For the Residential Area, Base Rent shall commence the earlier of (2)
fifteen (15) months after the Effective Date of the Ground Lease or (b) the date on
which the Certificate of Occupancy is issued for the Residential Area.

Base Rent Escalation. For each of the development parcels, the Base Rent for each
development parcei shall escalate by twelve and one-half percent (12.5%) every five
(5) years, commencing on the fifth anniversary of the Effective Date.

Adjustment of Base Rent to Market. The Base Rent for each development parcel
shall be adjusted based on the "Fair Market Value" of the parcel, determined
pursuant to appraisal, on the thirtieth (30th) anniversary of the Effective Date. If
one or both of the options to extend the term of the Ground Lease is exercised, Base
Rent for the option term(s) shall also be adjusted effective as of the commencement
of the option term (i.e., the fifty-fifth (55th) and the eightieth (80th) anniversary of
the Effective Date). The appraisal of the Site shall be completed three (3) months

‘in advance of each such anniversary. The adjusted Base Rent shall be nine percent

(9%) of ninety percent (90%) of appraised Fair Market Value of the parcel, but in
no event shall Base Rent be adjusted to an amount less than the adjusted Base Rent
for the preceding year, escalated as described in Section 3.a.iii. above.

Attachment No. 6 BUS-TERMS.5APRO0.WPD
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4, Appraisal Procedure. The appraiser will be instructed to value the land in fee

assuming that (2) the Site (i) is vacant, (ii) free and clear of the Ground Lease, and

(iii) free and clear of any liens or encumbrances other than the Permitted Title
Exceptions (other than the Memorandum of Lease) and such other encumbrances,
if any, approved by the Board pursuant to the Ground Lease in a writing which
acknowledges that such encumbrance shall be considered for purposes of this
appraiszal, and (b) improvements functionally equivalent to the Project is the highest
and best use permitted to be built on the Site. The appraisal process shall be as
described in Subsection (b) of Section 304 of the Ground Lease.

5. Base Rent Hlustration: See Exhibits 1 and 2, Schedule of Base Rent - Residential,
Schedule of Base Rent - Mixed-Use

Overage Rent. Commencing at the time of Stabilization (defined below) on each
development parcel, Lessee shall pay to the Board annually, as Overage Rent for each
development parcel, an amount equal to one percent (1%) of Gross Revenue (defined below)

from such development parcel for the previous twelve (12) months.

Additional Rent. The Lessee shall pay to the Board annually, as Additional Rent for each
development parcel, an amount equal to (2.15%) of Gross Revenue from such development
parcel for the previous twelve (12) months.

1. Commencement - Residential Area. For the Residential Area, Additional Rent
payments shall commence the earlier of: (a) six (6) years after Stabilization or (b)
at the time Gross Revenue for the residential development reaches Two Million Two
Hundred Thousand Dollars ($2,200,000)* annually.

2. Commencement - Mixed Use Area. For the Mixed Use Area, Additional Rent
payments shall commence the earlier of: (2) six (6) years after Stabilization or (b)
at the time Gross Revenue for the Mixed Use Area reaches Eight Hundred
Thousand Dollars ($800,000)* annually.

* Note: The Gross Revenue thresholds in Sections 3.c.i. and 3.c.ii. above may be reasonably
adjusted between the two parcels by mutual agreement of the parties, provided that the total
of the two thresholds is not less than Three Million Dollars ($3,000,000).

Nlustration: See Exhibits 3 and 4, Schedule of Overage Rent and Additional Rent
Calculations

Debt Service Coverage Ratio. To assist the Lessee in securing financing for the Project,
during the first five (5) years after Stabilization for each development parcel, the payment
of Overage Rent and Additional Rent for such parcel shall be conditioned on achieving a Net
Operating Income which exceeds a (1.35:1) debt service coverage ratio from such parcel,
1.e., Net Operating Income must be sufficient to make the loan payments on any Permitted
Mortgage plus a reserve in the amount of thirty-five percent (35%) of such loan payments
before the Lessee shall be required to make any Overage Rent or Additional Rent payments.
This condition exists only duning the first five (5) years after Stabilization for each
development parcel and is intended only to assist the Lessee securing financing for the
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4, Infrastructure Improvements. The Lessee shall be responsible for bearing the cost of all design
and construction of all on-site and off-site infrastructure improvements required for the Project.

5. Transfer Fee. As more particularly described in Section 800 er seq of the Ground Lease, in the case
of any and all (a) direct or indirect transfers of any interest mn the Ground Lease or (b) direct or
indirect transfers of any interest in the Lessee (in either case, a "Transfer"), the Board shall be
entitled to payment, as additional Rent, of a Transfer Fee equal to five percent (5%) of the
transferor's Net Gain.

Illustration: See Exhibit 5, Illustrations of Additional Rent Payable on Transfer Calculation

6. Definitions. The following terms shzll have the following meanings.

1. "Additional Rent" shall be one percent (1%) of Gross Revenue, payable pursuant to
Section 306 of the Ground Lease.

2. "Agreement" means the Disposition and Development Agreement between the
Metropolitan Transit Development Board and CityLink Investment Corporation to which
this Attachment 6 1s attached. Terms defined in the Agreement shall have the same meaning
when used herein.

3. "Base Rent" means the fixed annual Base Rent payabl‘e by the Lessee under the Ground
Lease, initially totaling one hundred fifty thousand dollars ($150,000) per year, as adjusted
from time to time pursuant to the provisions of the Ground Lease.

4. "Cost of Acquisition" shal] have the méaning defined in Section 802 of the Ground Lease.

5. "Debt Service" means the principal and interest payment on a Permitted Mortgage equally
amortized over the term of the loan.

6. "Debt Service Coverage Ratio" means the ratio of (a) Net Operating Income to (b) Debt
Service.

7. "Development Costs" shall have the meaning defined in Section 802 of the Ground Lease. |
The Developer's Fee shall not exceed 4% of direct costs. No overhead of the Developer’s
organization will be included as a cost. Lessee shall cenify final Development Costs to the
Board at completion of construction of the Project.

8. "Gross Revenue" shall include all revenue of any kind or nature recetved by Lessee derived
from the Site and all improvements thereon, including, without limitation (a) all revenue
received from subtenants or licensees of the Site, and all interest earned on security deposits,
provided such interest is retained by Lessee and not returned to any subtenant, (b) all other
revenues from or connected with the Site, all operations and improvements thereon,
including without limitation deposits forfeited, canceliation fees, and any cost
reimbursement of any kind received by Lessee in excess of the actual cost to Lessee; and (¢)

MTDB Marena Station Attachment NO. 6 BUS-TERMS.SAPR0O0.WPD
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proceeds of business interruption and similar insurance payable as a result of loss of .
revenues. Gross Revenues shall not include (w) proceeds of casualty insurance or
condemnation awards, (x) proceeds from any sale or refinancing of any interest in the Site,

(y) security deposits and any interest thereon that belongs to the subtenant, or (z)
reimbursement from the Board, subtenants or other parties for actual costs related to the
development and operation of the Site, repayments of loans made by Lessee, or refunds of

fees, deposits or taxes paid by Lessee.

9. ""Net Operating Income (Nbl)" means Gross Revenue less Operating Expenses.
10. "Net Gain" shall have the meaning defined in Section 802 of the Ground Lease.
11. ""Net Sales Proceeds” shali have the meaning defined in Section 802 of the Ground Lease.

12. "Operating Expenses” shall have the meaning defined in Subsection (d) of Section 313
of the Ground Lease. '

13. "Overage Rent" shail be two and fifteen hundredths percent (2.15%) of Gross Revenue,
payable pursuant to Section 307 of the Ground Lease.

14, "Rent" means all monetary amounts payable by the Lessee under the Ground Lease,
including Base Rent, Overage Rent and Additional Rent.

15. "Stabilization"

1. Mixed Use Area. For the Mixed Use Area, means the earlier of: (a) when the mixed
use portion of the Project reaches ninety percent (90%) occupancy, or (b) five (5)
months after issuance of a Certificate of Occupancy for the Mixed Use Area.

» 2. Residential Area. For the Residential Area, means the earlier of (a) when the project
reaches ninety percent (90%) occupancy or (b) three (3) months after issuance of
a Certificate of Occupancy for the Residential Area.

This "Fundamental Business Terms" attachment is intended to be consistent with the Agreement and
the Ground Lease. In the event of any conflict between the Agreement and this exhibit, the Agreement shall
control. In the event of any conflict between the Ground Lease and this exhibit, the Ground Lease shall
control.
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. Exhibits 1 and 2 .

Schedule of Base Rent

to be attached
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Exhibits 3 and 4

Schedule of Overage Rent and Additional Rent Calculations

to be artached
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. Exhibit 5

Illustrations of Additional Rent Pavable on Transfer Calculation

to be attached
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ATTACHMENT NO. 4

Scope of Development

[to be atrached]
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. ' : , ATTACHMENT NO. 4

Scope of Development

A. Developer Responsibilities

1. - General

The Developer shall construct or cause to be constructed on the Site a mixed-use, transit
oriented development which shall contain approximately one hundred. twenty five (125) to one
hundred forty (140) residential units consisting of apartments and lofts for rental within
approximately ten (10) buildings, excluding the garage, of approximately one hundred twenty
thousand (120,000) gross square feet. The development shall also include a clubhouse of three
thousand (3,000) gross square feet, a recreation center and swimming pool for the use of residents.

The Developer shall also construct or cause to be constructed on the Site, commercial retail
facilities of approximately twenty five thousand (25,000) gross square feet consisting of an anchor
tenant such as a drug store and ancillary community shopping facilities. The total development will
be enhanced through landscaping and a senies of pedestrian plazas and walkways.

The Developer shall construct or cause to be constructed the following parking and related
. facilities to accommodate approximately three hundred ninety one (391) automobiles on the Site and
approximately one hundred twenty (120) automobiles off-site with access off Friars Road adjacent
to the Site. The Frniars road off-site parking facilities shall be constructed on property leased from
the City of San Diego:

(a) Parking structures for residential development: 222 spaces

(b} Surface parking for retail commercial customers: 87 spaces

(c) On-site MTDB parking for the use of trolley patrons: 73 spaces

(d) On-site MTDB/residential shared-use parking: 9 spaces

(e) Off-site MTDB parking for trolley patrons - Friars Road: Approximately 120
spaces -

6] New bus stops on Friars Road to replace bus stops relocated from Riley

Street.

2. Site Preparation

The Developer, at its cost and expense, shall prepare the Site and each Parcel, for
development. Such site preparation shall consist of the following:

(a) Complete demolition and removal to the surface elevation of the adjoining
ground of all existing buildings, other structures and improvements including the removal

MTDB/Morena Suagdon Attachment NO. 4 SCOPE-DEV.5APR0O0.WPD
4/6/00

Page 1



of all bricks, lumber, pipes, equipment and other material and all debris and rubbish resulting
from such demolition. o

(b) Complete removal of all subsurface improvements, foundations, walls, slabs,
basements, tanks and abandoned utilities as necessary to construct the development.

(c) Disconnection, capping and removal of utility lines, installations, facilities
and related equipment within or on the Site. Utilities located within the right-of-way of
Linda Vista Road shall be relocated as required by the Water Utilities Department. Such cost
of relocation shall be the responsibility of the Developer.

(d)  Removal of all paving (including catch basins, curbs, gutters, drives and
sidewalks) within or on the Site and within the adjacent public right-of-way to the traveled
way of adjacent streets.

All of items (a) through (d) inclusive shall be performed in accordance with City
requirements.

3. Urban Design Standards

The proposed development, including its architectural design concepts, landscape features,
' matenals and off-site improvements, shall be subject to design review by the Board in accordance
with adopted procedures. The Developer shall conform to the North Bay Redevelopment Plan, the
Linda Vista Community Plan, the Transit-Oriented Development Design Guidelines, and the San
Diego Municipal Code. '

These standards, together with the following specific conditions, will be used as a basis for
evaluating development through all stages of the design review process

(a) Architectural Standards
The architecture of the development shall create a community landmark and establish
a high quality of design that will serve as a catalyst for the revitalization of the Morena -

- Shopping Quarter and the Linda Vista community.

(b) Form and Scale

The development is intended to create a vibrant urban environment designed for the

~ comfort and convenience of pedestrians, while also accommodating the automobile. The

structures shall be designed to step up from a one-story retail building at the corer of Linda

Vista Road and Napa Street, to two-story commercial/loft spaces, to three-story apartment
buildings over parking next to the Trolley Station platform.

{9 Street and Trolley Platform Level Design
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Building setbacks and surface parking areas shall be carefully sited to create
attractive and lively street and Trolley frontages, as illustrated in the Conceptual Site Plan
for the Project attached as Exhibit A. In addition to these general criteria, the following
conditions and specifications for each of the following special design features shall be
observed:

. Provide enhanced pedestrian plazas and clock tower as shown on the
Basic Concept Drawings.

. Provide pedestrian areas for bus stops on Linda Vista Road and Napa

Street.
. Design a combination of building entrances, windows, architectural

articulation and landscaping of Retail “B” and “C" buildings to
create visually interesting and interactive street-facing facades.

. Provide building articulation throughout the site in accordance with
the intent of the CC 3-4 zone.

. Provide directional signage identifying the Trolley Station and
adjacent bus stops.

(d) Building Materials

A matenals board, which illustrates the location, color, quality and texture of
proposed exterior materials, shall be submitted to the Board for review and approval at the
Fifty Percent (50%) Working Drawings stage. Reflective surface materials are not
appropriate.

(e) Energy Considerations

Energy efficient features shall be incorporated into the design of the structures. The

‘Developer shall demonstrate consideration of such energy features as a part of the design

review process.
3] Access

Vehicular access to the Site shall be provided from Linda Vista Road and Napa
Street. Curb cuts shall be perpendicular to the street and shall be approximately thirty feet
(30") in width. Vehicular access to the on-site garage may be located on Napa and Riley
Streets. Such access shall be perpendicular to the street. The garage security gates shall be

of quality architectural matenials.
4
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Pedestrian walkways linking Linda Vista Road and Napa Street to the Trolley Station
platform shall be provided.

Utilitarian areas housing trash, storage, or other utility services shall be located in the
parking garage or otherwise concealed from view of the public right-of-way.

(2) Landscape

The landscape of the development shall establish a high quality of design. Off-site
improvement shall implement the standard established in the citywide landscape regulations
including curbs, sidewalk paving, street trees, tree grates, omamental street lighting and trash
receptacles. C

. Wherever possible, street trees shall be provided in tree grates
adjacent to the curb to enhance the pedestrian experience and provide
a buffer between the pedestrian and the street.

. Landscaping and pedestrian-scal-ed street lighting shall also be used
to help define and enhance pedestrian pathways and plazas, as well
as to comply with citywide landscaping regulations.

The quality of off-site improvements shall be coordinated with the quality of on-site
improvements and no distinction shall be made at the property lines.

(h) On-Site Open Space Improvements

On-site improvements, particularly the pedestrian plaza at Napa Street, the clock
tower element, and the enhanced pedestrian paths linking Linda Vista Road and Napa streets
to the Trolley platform shall be designed to unify the site and its proposed development.

4. Off-Site Improvements

The Developer shall design and construct at its cost all public improvements for adjacent
streets as required by the City of San Diego as a condition of permit approval.

The Developer shall construct or cause to be constructed concurrently with each Parcel, the
following off-site public improvements:

(a) City Utilities (sewer, water, and storm drain). Connection of on-site sewer,
water and storm drain systems from the development to the City utilities located within the
right-of-way.

MTDBMorena Sution Attachment No. 4 SCOPE-DEV.5APRO0.WPD
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(b)  Roof drains from the deve]oprﬁem shall be connected to the storm drain
system. '

7 (©) Provide catch basins and storm drain system as required by the City of San
Diego. :

(d) Removal of City utilities in Riley Street. Removal and relocation of existing
City utilities located within the night-of-way of Riley Street. Such relocation shall be subject
to the requirements of the Water Utilities Department.

(e) Fire hydrants shali be provided pursuant to requirements of Fire Department
and Water Utilities Department. '

83 Off-site Parking: Approximately 120 parking spaces for trolley patrons along
Friars Road adjacent to the Project, together with pedestrian walkways from the Off-Site
Parking to the Trolley Station.

() New bus stop improvements on Friars Road (the "Friars Road Bus Stop
Improvements") to replace the bus stops relocated from Riley Street, as illustrated on
Exhibit B attached and consisting of the following:

. Westbound (north side of Friars Road) — a 4-foot by 40-foot concrete
extension of the existing sidewalk.

. Eastbound (south side of Fniars Road) — a 3-foot by 30-foot concrete
extension to the existing sidewalk, plus an additional concrete
triangular area on the east side of the sidewalk extension.

. Retaining walls as necessary to produce the sidewalk areas described
above.

. A pedestnian crosswalk across Friars Road to be located at the
existing traffic signal on the west side of the Friars Road trolley track
crossing.

5. Street Vacation/Parcel Map

The Developer shall prepare and process through the City of San Diego, a Parcel Map which

includes the vacation of the following streets within the Site: Riley Street. The Developer shall as
part of this proposed vacation prepare plans for the relocation of all public nonfranchise utilities
within this vacation area and implement those plans satisfactory to the City of San Diego. The
Board shall cooperate with the Developer to obtain such street vacation.

MTDBMorena Suation Attachment NO 4 SCOPE-DEV.SAPR0OO.WPD
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6. Removal or Remedy of Soil or Water Contamination

Pursuant to Subsection 8.(b) of Section 711 of the Ground Lease, Developer at its sole cost
and expense shall be responsible for, any and all Hazardous Substance cleanup, testing, remediation,
removal and disposal costs and expenses necessitated as a result of Developer's activities on the Site;
including without limitation soil excavation and temporary construction "dewatering”. The
Developer shall (at its own cost and expense) remove or otherwise remedy as provided by law and
implementing rules and regulations, and sufficiently to adequately protect the public health and
safety (including the health and safety of occupants of the Site and adjacent properties), any
contaminated or hazardous soil or water conditions on the Site, the remediation or removal of which
1s necessitated as a result of Developer's activities on the Site. Such work shall include without
limitation the following:

(a) Remove (and dispose of) or treat any contaminated soil or water on the Site
(and adjacent public rights of way which the Developer is required to improve) as necessary
to comply with applicable govermnmental standards and requirements.

(b) Design and construct all improvements on the Site in a manner which will
assure protection of occupants and all improvements from any contamination, whether in
vapor or other form, or from the direct and indirect effects thereof.

(© Prepare a site safety plan and submit it to the appropriate governmental and
other authorities for approval in connection with obtaining a building permit for the
construction of improvements on the Site. Such site safety plan shall assure workers and
other visitors to the Site of protection from any health and safety hazards during development
and construction of the improvements. Such site safety plan shall include monitoring and
appropriate protective action against vapors or the effect thereof. Such site safety plan shall
be updated with respect to each Development Parcel, and re-submitted for approval, thirty
(30) days prior to closing of the mortgage loan or other financing for the applicable
Development Parcel (including conveyance of any related Sales Parcel to the Developer).

(d) Obtain from the County of San Diego or California Regional Water Quality
Control Board or any other authorities required by law any permits or other approvals
required in connection with the removal or remedy of soil or water contamination, in _
connection with the development and construction on the Site.

The Developer agrees that the Board, and its consuitants and agents, shall have the
right (but not the obligation) to enter upon the Site at any time to monitor the excavation and
construction on the Site, to test the soils or water on the Site, and to take such other actions
as may be reasonably necessary to assure compliance with this Section 6 of the Scope of
Development. Nothing herein (including without limitation the Board's right to inspect)
shall be construed to make the Board, the City, or their respective officers, employees,

MTDB/Morena Staton Attachrnent NO. 4 SCOPE-DEV.5APR00.WPD
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contractors and agents liable for the responsibilities under this Section 6, and the provisions
and requirements of Section 402 of the Agreement shall apply with respect thereto.

7. Archeological Protection

Concurrently with submission of Design Development Drawings to the Board with respect
to each Parcel, the Developer shall submit the results and backup information of a record search and
determination of potential archaeological significance of the applicable Parcel completed by a
qualified archaeologist. If the applicable Parcel is determined by the Board to have a potential for
significant subsurface resources, the Developer shall conduct appropnate site monitoring during
grading, testing and data recovery as approved by the Board.

8. Development ldentification Signs

Prior to commencement of construction on the Site, the Developer shall prepare and install,
at its cost and expenses, sign(s) around the Site, which identify the development. There shall be at
least one sign on the Morena/Linda Vista Frontages and one sign on Napa Street. Each sign shall
be at least four (4) feet by six (6) feet and be visible to passing pedestrian and vehicular traffic. The
design of all signs as well as their proposed location shall be submitted to the Board and the
Redevelopment Agency for review and approval prior to installation. All signs shall at a minimum

include:
. Color rendering of the development
. Development name
. Developer
. Lender
. The phrase:
A Project of the Metropolitan Transit Development Board and the
Redevelopment Agency of the City of San Diego
Mayor
Council Members
MTDB Members
MTDBMorena Sution Attachment NO. 4 ] SCOPE-DEV.5APRO0.WPD
46/00
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. Completion Date
. For information call
B. Board Cooperation

The Board shall cooperate with Developer, at no out-of-pocket cost to the Board, in
processing the Required Land Use Approvals and any other permits necessary for the Project.

C. Easements

The Board and the Developer shall grant and permit all necessary and appropriate easements
and rights for the development of the Site or any Parcels within the Site, including, but not limited
to, easements and rights of vehicular access, pedestrian access and all utility services on such terms
and conditions as the Board and the Developer may agree.

D.  Definitions.

1. "Basic Concept Drawings" means conceptual site plan and building elevations
depicting the general layout of the subject properly, identifying land uses and general building
character. Drawings are sufficient for Preliminary Plan Review with the City of San Diego.

2. "Schematic Design Drawings" means Schematic design documents consisting of
drawings and other documents illustrating the scale and relationship of project components inciuding
site plan, floor plan(s), building elevations, site/building section(s), preliminary grading plan,
preliminary landscape plan, and required information by the City of San Diego sufficient for
_ processing a Planned Development Permit.

3. "50% Complete Construction Drawings" means Construction Drawings in the
process of being prepared including site plan, floor plans, building elevations, sections, grading and
utility plans, landscape plans, schedules and details including structural, mechanical, electrical, and
plumbing systems of a sufficiently complete status (50%) to document the intended size, shape and
dimension of the project components intended upon the completion of construction documents.

4. "Final Construction Drawings and Specifications” means the completed Drawings
and Specifications, setting forth in detail the requirements for the construction of the Project.

MTDB/Morena Station Attachment NO. 4 SCOPE-DEV.SAPR0OO WPD
4/6/00 : .

Page 8




Exhibit A

Conceptual Site Plan

[to be provided by Developer]

[Should illustrate Street and Trolley Platform Level Design (ref. Section A.3.(c))]

MTDB/Morena Sation Attachment NO. 4 SCOPE-DEV.5APR0O0.WPD
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Exhibit B

Illustration of Bus Stop Improvements

[to be provided by Board]

MTDB/Morena Station Attachment NO. 4 SCOPE-DEV.5APR0O.WPD
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MTDB

Metropolitan Transit Development Board
1255 Imperial Avenue, Suite 1000

San Diego, CA 92101-7490

(619) 231-1466

aX

DATE: August 1, 2002 TIME: 5:40 PM

TO: Jim Lovewell PHONE: 236.6792
City of San Diego FAX: 236.6706

FROM: Jeanne Yamamoto PHONE: 619.557.4548
MTDB FAX: 619.234.1047

RE: MOU BETWEEN CITY OF SAN DIEGO AND MTDB

Number of pages including cover sheet: 11

Cl‘“]‘ylj MTDE (GOrJ{Na}Of“He\;Q (e/fuﬁ»{r

£333(04

Message: Attached is a copy of Amendment No. 3 to the MOU which refers to the locale
in question. If you require other copies of the MOU document, please call
Deborah Gunn at 619.557.4510. Deborah will be in the office at 7:00 am
tomorrow and would be able to assist getting the copies for you.

MTD8 pro}ﬁj (aofalfutd'bY
Fraw, 05w?qn7' 579508



DUPLICATE

MTDB Doc. No. L5506.3-90
AG 250.4, CIP 416.1

THIRD AMENDMENT TO
MEMORANDUM OF UNDERSTANDING BETWEEN CITY OF SAN DIEGO
AND THE METROPOLITAN TRANSIT DEVELOPMENT BOARD
FOR MISSION VALLEY WEST LRT STREET USE

THIS UNDERSTANDING IS HEREBY
MADE AND ENTERED INTO THIS

DAY OF HHN 26 19 994
BY AND BETWEEN | 941

THE CITY OF SAN DIEGO, a poiitical
subdivision of the State of
California, 202 C Street, San Oiego,
California 92101, hereinafter
referred to as CITY,

AND

THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a public agency,
1255 Imperial Avenue, Suite 1000,
San Diego, California, 92101,
hereinafter referred to as MTDB.

WITNESSETH

WHEREAS, MTDB and the CITY have entered into a Memorandum of
Understanding for the construction and operation of the South Line and
East Urban Line light rail transit guideways, City Document No. 00-15881
and MTDB Document No. L5506.0-90 (previously known as 03-83-504); and

WHEREAS, MTDB and the CITY entered into a first amendment for the

construction and operation of the Bayside Line, City Document No. 0016947-3
and MTDB Document No. L5506.1-90 (previously known as 00-87-563); and

DOCUMENT No.C2 ~ 18079

o JUNgZo 1994

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA
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WHEREAS, MTDB and the CITY entered into alsecond amendment for the
construction and operation of the 01d Town Line, City Document No. 0017966 and

MTDB Document No. L5506.2-90; and

WHEREAS, CITY and MTDB desire to further amend said Memorandum of
Understanding to include the construction and operation of the
Mission Valley West Line light rail transit guideway, delete obsolete

language, and make conforming changes;

NOW THEREFORE, in consideration of the foregoing, the parties agree as

follows:

1. The Memorandum of Understanding between the City of San Diego and
the Metropolitan Transit Development Board, City Document
No. 00-15881 and MTDB Document No. 5506.0-90; First Amendment,
City Document No. 0016947-3 and MTDB Dgcument No. L5506.1-90; and
Second Amendment, City.Document No. 0017966 and MTDB Document
No. L5506.2-90, are amended as follows:

a. Paragraphs 6-20 of said Memorandum are renumbered to be

paragraphs 7-21.

b. A new paragrapﬁ 6 is added to read as follows: -

T "'"‘_‘—\_‘_

~,

“'MTDB shall install its Mission Valley West Line transit

i

guideway system in the public right-of-way from E
Taylor Street north across the San Diego River, then east f

through Mission Valley to east of Interstate 15 (near the,/

4

Rancho Mission and Ward roads). The proposed transit /f

-2-
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guideway system will cross over Friars Road (west of

Mofena Boulevard), cross under Morena Boulevard, cross
Friars Road (at Napa Street) at grade, and cross over
Fashion Valley Road, Mission Center Road, Camino Del Este,
and Stadium Way. At the request of MIDB, the CITY shall, at
no expense to CITY, direct and order the removal,
relocation, or the reconstruction of all utilities, public
and private, necessary for the construction and improvement
of the system within the CITY right-of-way. To further
these purposes, CITY and MTDB may create a Joint Powers
Authority and convey, lease, or assign such real or personal
property to the Authority as shall be necessary and
appropriate to carry out the purpose and intent of this

section.

Paragraph 9 (renumbered paragraph 10) is amended to read as

follows:

MTDB shall be responsible for all increased maintenance
costs which directly result from installation or maintenance
of the guideway system as presently designed, or as a result
of any future changes in design or operation, including, but
not limited to, signs, traffic signal LRT preemption,

traffic legends, and Tane markings.

Paragraph 10 (renumbered paragraph 11) is amended to read as

follows:



CITY shall, to the extent feasible, control traffic and
enforce regulations to keep the transit guideway system
clear of nonemergency vehicles during all periods of
operation. MTDB‘shali not be responsible hereunder for any
costs incurred by the CITY in connection with the transit
guideway system in an amount greater than $5,000, without

approval by MTDB.

Paragraph 11 (renumbered paragraph 12) is amended to read as

follows:

MTDB shall furnish to the CITY preliminary plans and
specifications for CITY review and comment. MTDB shall in
good faith respond to all CITY comments. The final working
drawings and specifications for that portion of the transit
guideway system within the CITY’s jurisdiction shall be
approved or disapproved by the CITY within 30 days of
submittal by MTDB. MTDB shall not be responsible hereunder
for any costs incurred by the CITY in connection with the
transit guideway system in an amount greater than $5,000,

without prior approval by MTDB.

Paragraph 12 (renumbered paragraph 13) is amended to read as

follows:

CITY shall be represented at preconstruction meetings. Site
visits and/or inspections, by CITY staff, to facilities
under construction by MTDB shall occur as CITY and MTDB deem

necessary. CITY shall provide a final inspection and

-4-
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acceptance of all faci]ities_to be relinquished to the CITY.
MTbB shall reimburse the CITY for reasonable costs of site
visits and/or inspections. Al] inspections by CITY staff
shall be cbordinated through MTDB personnel. MID8 shail

provide the CITY with a full set of as-built drawings at

completion of project.

Paragraph 14 (renumbered paragraph 15} is amended to read as

follows:
MTDB shall consult with the CITY regarding significant
increased/decreased headways of trains and the impact on

traffic and pedestrian movements.

Paragraph 15 (renumbered paragraph 16} is amended to read as

follows:

MTDB shall eliminate presently required overhead catenary

structures when technically and financially feasible.
Paragraph 26 of said Memorandum is deleted in its entirety.

Paragraphs 21-25 of said Memorandum are renumbered to be

paragraphs 23-27.
A new paragraph 22 is added to read as follows:

CITY and MTDB anticipate that this Memorandum shall, from

time to time, be modified. Al such mbdifications,

-5-



including any increase or decrease in the responsibilities
of-the parties, shall be incorporated in writing to this
Memorandum. The San Diego City Manager and MTDB General
Manager shall have authority to modify this Memorandum,
provided the basic concepts may not be modified without

prier CITY Council and MTD Board of Directors approval.

Paragraph 25 (renumbered paragraph 27) is amended to read as

follows:

Any notice required or permitted under this Memorandum may
be personally served on the other party, by the party giving
notice, or may be served by certified mail, return receipt

requested, to the following addresses:

MTDB:
General Manager
San Diego Metropolitan Transit Development Board
1255 Imperial Avenue, Suite 1000
San Diego, CA 92101-7490
CITY:

City Manager

City of San Diego

City Administration Building
202 C Street, M.S. GA |
San Diego, CA 92101



2. Except as herein above specifically amended, all terms and
conditions of said Memorandum of Understanding between the City of
San Diego and the Metropolitan Transit Development Board shall

remain in full force and effect.

IN WITNESS whereof, the parties have caused this Third Amendment to be

signed the month, day, and year below written.

CITY OF SAN DIEGO SAN DIEGO METROPOLITAN
TRANSIT DEVELOPMENT BOARD

y
~ = 7

Thomas F. Larwin
General Manager

Date: JUN 2 0 1994 Date: '—?/M/f"-
Abproved as to form: Approved as to form:
City“Attorney , Jack Limber—

General Counsel

Date: c;éé;4£9f Date: \3/4&63/47ﬁ{

JPL:drd: jy
MOU3AMND.JPL
3/21/94

C)”lBO?S



(R-2001-1377)

RESOLUTIONNUMBERR- 294919

ADOPTED ON  MAY 2 92001

BEIT RﬁSOLVED, by the Council of the City of San Diego, that the City Manager be
~and he is hereby authorized and empowered to execute, for and on behalf of said city, a
FOURTH AMENDMENT TO THE MEMORANDUM OF UNDERSTANDING [MOU]
BETWEEN CITY OF SAN DIEGO AND THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, to add Mission Valley East LRT and San Ysidro Intermodal
Transportation Center projects, as moré particularly described in the Fourth Amendment to the

MOU, a copy of which is on file in the office of the City Clerk as Document No. RR- 2 9 4 9 19

APPROVED: CASEY GWINN, City Attorney

By g-“—'x-* ’—%Cél\ 45,‘-‘4
Elmer L. Heap, Jr.
Deputy City Attorney

ELH:smf.
04/11/01
Or.Dept: Transp.
R-2001-1377
Form=r-t.frm
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‘Passed and adopted by the Council of San Diego on May 29. 2001 by the following
vote: o

YEAS: PETERS, WEAR, ATKINS, STEVENS MAIENSCHEIN, INZUNZA,
MAYOR MURPHY.

NAYS:_NONE

NOT PRESENT: _MADAFFER

VACANT: DISTRICT 6

AUTHENTICATED BY:

DICK MURPHY
Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)

By: Ramone Lewis , Deputy

1 HEREBY CERTIFY that the above and foregoing is a full, true and correct copy of
RESOLUTION NO. R-_294919 , passed and adopted by the Council of The City of San
Diego, California on 1\% 29, 2001

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(SEAL)




(0-94-115)

ORDINANCE NUMBER o- 18079 (NEW SERIES)

JUN 20 1994

ADOPTED ON

AN ORDINANCE AUTHORIZING A THIRD AMENDMENT TO
THE MEMORANDUM OF UNDERSTANDING BETWEEN THE
CITY OF SAN DIEGO AND THE METROPOLITAN
TRANSIT DEVELOPMENT BOARD, CITY DOCUMENT NO.
00-15881 AND MTDB NC. L5506.0-90

WHEREAS, on October 24, 1878, the City Council, by
Resoldtion No. 222092, approved in concept the early
implemeﬁtation of a Light Rail System ("LRT") as proposed by the
San Diego Metropolitan Transit Development Board ("MTDB") and
approved in concept the alignment for the LRT in the City of San
Diego from the Santa Fe Depot at "C" Street and Kettner
Boulevard, east to 12th Avenue on "C" Street, then south along
12th Avenue and the San Diega and Arizona Eastern Railway right-
of-way to the International Boarder at San Ysidro; and

WHEREAS, on November 23, 1981, MTDB adopted Resolution No.
81-120 which adopted an eastern light rail transit extension
known as the East Urban Line which follows the San Diego and
Arizona Eastern (SD&AE) trackway from 13th Street and Commercial
east on Commercial to 32nd Street, then along SD&AE right-of-way;
and

WHEREAS, on Janﬁary 3, 1983, an ofdinance was adopted
authorizing the San Diego MTDB to utilize certain portions of the
streets of the City of San Diego, pursuant to Sections 103.1 and
105 of the San Diego City Charter, for the purpose of

constructing and operating an LRT extension, known as the 014

~PAGE 1 OF 2-



Town Line, which follows the existing Atchison, Topeka and Santa
Fe Railroad right;of-way from Grape Street north along California
Street to the Sén Diego River; NOW, THEREFORE, .

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. That the City Manager is hereby authorized to
execute a Third Amendment to Memorandum of Understanding between
the City of San Diego and MTDB for Mission Valley West LRT Street
Use, a copy of which Third Amendment is on file in the office of

the Ci'ty Clerk as Document No. 00O- 18079

Section 2. This ordinance shall take effect and be in force

on the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

}gﬁh K. Riess
Deputy City Attorney

JKR:ps
05/17/94
Or.Dept:E&D
0-84-115
Form=o+t
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Passed and adopted by the Council of The City of San Diego on
June 20, 1994 by the following vote:
YEAS: MATHIS, ROBERTS, KEHOE, STEVENS, WARDEN, STALLINGS.
MCCARTY, VARGAS, MAYOR GOLDING.
NAYS:__ NONE.
NOT PRESENT: NONE.

AUTHENTICATED BY:
SUSAN GOLDING

Mayor of The City of San Diego, California

CHARLES G. ABDELNCUR
City Clerk of The City of San Diego, California

A(Seal)j : Li;éjéz/lf;}/’ //' /?&éﬂé;Z—f' , Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and
correct copy of ORDINANCE NO. O-_18079 (New Series) of The

City of San Diego, California.

I FURTHER CERTIFY that said cordinance was not finally passed

until twelve calendar days had elapsed betweeir the day of its

introduction and the day of its final passage, to wit, on
May 31, 1994 and on June 20, 1994

I FURTHER CERTIFY that the reading of said ordinance in full was
dispensed with by a vote of not less than a majority of the
members elected to the Council, and that there was available for
the consideration of each member of the Council and the public
prior to the day of its passage a written or printed copy of said

ordinance.

CHARLES G. ABDELROUR _ _

City Clerk of The City of San Diego, Lallfornla

(Seal) By Lj?bgi

Deputy

= .

I
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(C-93-205 COR.COPY)
ORDINANCE NUMBER 0-17966 (NEW SERIES)

ADOPTED ON SEPTEMBER 7, 1993

AN ORDINANCE AMENDING THE MEMORANDUM OF
UNDERSTANDING BETWEEN THE CITY OF SAN DIEGO
AND THE METROPOLITAN TRANSIT DEVELOPMENT
BOARD, CITY DOCUMENT NO. 00-15881 AND MTDB
NO. L5506.0-90.

WHEREAS, on October 24, 1978 the City Council, by Resolution
No. 222092 approved in concept the early implementation of a
Light Rail System ("LRT") as proposed by the San Diego
Metropolitan Transit Development Board ("MTDB") and approved in
concept the alignment for the LRT in The City of San Diego from
the Santa Fe Depot at "C" Street and Kettner Boulevard, east to
12th Avenue on "C" Street, then south along 12th Avenue and the
San Diego and Arizona Eastern Railway right-of-way to the
International Border at San ¥sidro; and

WHEREAS, on November 23, 1981, MTDB adopted Resolution
No. 81-120 which adopted an eastern light rail transit extension
known as the East Urban Line which follows the San Diego and
Arizona Eastern (SD&AE) trackway from 13th Street and Commercial
east on Commercial to 32nd Street, then along SD&AE right-of-way;
and

WHEREAS, on January 3, 1983, an ordinance was adopted
authorizing the San Diego MTDB to utilize certain portions of the
streets of The City of San Diego pursuant to Sections 103.1 and
105 of the San Diego City Charter for the purpose of constru&ting
and operating an LRT extension known as the 0ld Town Line which
follows the existing Atchison, Topeka and Santa Fe Railroad
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right-of-way from Grape Street north along California Street to
the San Diego River; and

WHEREAS, the Memorandum of Understanding, San Diego City
Document No. 00-15881 and MTDB Document No. L5506.0-90, dated
January 3, 1983 sets out the terms and conditions of constructing
and operating the LRT extension known as the 0ld Town Line as
agreed between the San Diego MTDB and The City of San Diego; NOW,
THEREFORE,

BE IT ORDAINED, by the Council of The City of San Diego,
that the Memorandum of Understanding be amended as follows:

Section 1. That the revised Memorandum of Understanding
dated September 7, 1993, on file in the office of the City Clerk
as Document No. 00-17966, be and by this reference is made an
integral part hereof and is hereby approved. The City Manager of
The City of San Diego is hereby authorized and empowered to
execute the revised Memorandum of Understanding on behalf of The
City of San Diego.

Section 2. This ordinance shall take effect and be in force

on the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

By

#John K. Riess
Deputy City Attorney

JKR:pev

06/28/93

09/08/93 COR.COPY
Or.Dept:E&D
0-93-205

Form=o+t
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MTDB Doc. No. 00-87-563
L 303.3

GRIGHAL
FIRST AMENDMENT TO -
MEMORANDUM OF UNDERSTANDING BETWEEN CITY OF SAN DIEGO
AND THE METROPOLITAN TRANSIT DEVELOPMENT BQARD
FOR BAYSIDE LRT STREET USE
THIS UNDERSTANDING IS HEREBY
ﬁ%g? 523 ENTERED INTO THIS
x /DAY OF , 1987,
BY AND BETWEEN
THE CITY OF SAN DIEGO, a political
subdivision of the State of
California, 202 C Street,
San Diego, California 92101,
hereinafter referred to as CITY,
AND
THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a public
agency, 620 C Street, San Diego,
, California 92101, hereinafter
' referred to as MTDB.
WITNESSETH
WHEREAS, MTDB and the CITY have entered into a Memorandum of
Understanding for the construction and operation of the South Line and East
Urban Line Tight rail transit guideways, City Document No. 00-15881 and MTDB
Document No. 03-83-504; and
WHEREAS, CITY and MTD8 desire to amend said Memorandum of
Understanding to include the construction and operation of the Bayside Line
light rail transit guideway, delete obsolete language relative to Caltrans'
construction management, and make conforming changes;
NOW THEREFORE, in consideration of the foregoing, the parties agree
as follows: 0[) -~16947 - 3
DOCUMENT NO
0CT 12 1387
FILED.

QFFICE OF THE _CiTY CLERK

TRT Vo VN )



The Memorandum of Understanding between the City of San Diego and

the Metropolitan transit Development Board, City Document

No. 00-15881 and MTDB Document No. 03-83-504 is amended as follows:

a.

Paragraph 10 of said Memorandum is deleted in its entirety.

Paragfaphs 4-9 of said Memorandum are renumbered to be

paragraphs 5-10.
A new paragraph 4 is added to read as follows:

MTDB shall install its Bayside Line transit guideway system in
the public right-of-way from the Imperial -Station along

12th Avenue to L Street, then along L Street to the San Diego &
Arizona Eastern Railway and Santa Fe Railway rights-of-way,
then along said railroad rights-of-way to the Santa Fe Depot at
Broadway where the Line will branch north and east. The north
branch will continue along the railroad right-of-way to

Grape Street. The east branch will be along Broadway to the
south side of Kettner Boulevard, then from Kettner Boulevard fo
C Street. At the request of MTDB, the CITY shall direct and
order the removal, relocation or the reconstruction of all
utilities, public and private, necessary for the construction
and improvement of the system within the CITY right-of-way. To

further these purposes, CITY and MTDB may create a Joint Powers
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Authority and convey, lease or assign such real or personal
property to the Authority as shall be necessary and appropriate

to carry out the purpose and intent of this section.

d. Paragraph 18 is amended to read as follows:

During the construction of the transit guideway system in the
L Street area, no more than two (2) intersections at ag& time
shall be closed within any consecutive six (6) block segment to
traffic and pedestrian movement, except as agreed to by the

CITY and MTDB.

2. Except as herein above specifically amended, all terms and condi-
tions of said Memorandum of Understanding between the City of
San Diego and the Metropolitan Transit Development Board shall

remain in full force and effect.

IN WITNESS whereof, the parties have caused this First Amendment to

be signed the month, day, and year below written.

CITY OF SAN DIEGO "~ SAN DIEGO METROPOLITAN
TRANSIT DEVELOPMENT BOARD

r4

ames K. Mills
Chairman of the Board

Date: 4 - /5 - 57 Date: April 5, 1988

Thomas F. Larwin
General Manager

Date: _April 5, 1988

n 1 QA
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Approved as to form:

B_Y: By:k; W‘%
ity Attorney / General Counsel

' 1
Date: /Aqaqn,ut_, 7, 198% Date: April 5. 1988

JL:bw
AGRMNT?
4/4/88
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MTDB Doc. No. L5506.2-90
L 2010.10

SECOND AMENDMENT TO
MEMORANDUM OF UNDERSTANDING BETWEEN CITY OF SAN DIEGO
AND THE METROPOLITAN TRANSIT DEVELOPMENT BOARD
FOR OLD TOWN LRT STREET USE

THIS UNDERSTANDING IS HEREBY
MADE AND ENTERED INTO THIS

cAY OF _QFEP 071993 1903
BY AND BETWEEN

THE CITY OF SAN DIEGO, a political
subdivision of the State of
California, 202 C Street, San Diego,
California 92101, hereinafter
referred to as CITY,

AND
\[28
/ fzﬂ'fmww 0
THE san p1. V% U

DEVELOPMEN. coph 0F T AUl -
1255 Imperi A‘AW{“’U{T )

San Diego,
hereinafter R

WETNESSETH

NHEREAS, MTDB and the CITY have entered into a Memorandum of
Understanding for the construction and operation of the South Line and East
Urban Line light rail transit guideways, City Document No., 00-15881 and MTDB
Document No. L5506.0-90 (previously known as 03-83-504); and

WHEREAS, MTDB and the CITY entered into a first amendment for the
construction and operation of the Bayside Line, City Document No. 0016947-3

and MTDB Document No. L5506.1-90 (previously known as 00-87-563); and

A7966
DOCUMENT NO 0) 755

fep. SEPOT1993

OFFICE OF THE CITY CLERK
cAN NIFGN CALIFORNIA
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WHEREAS, CITY and MTDB desire to further amend said Memorandum of
Understanding to include the construction and operation of the Old Town Line
light rail transit guideway, délete obsolete language and make conforming

changes;

NOW THEREFORE, in consideration of the foregoing, the parties agree s

follows:

1. Thé Memorandum of Understanding between the City of San Diego and
the Metropolitan Transit Development Board, City Document No. 00-

15881 and MTDB Document No. L5506.0-90 is amended as follows:

a. Paragraphs.5-25 of said Memorandum are renumbered to be

paragraphs 6-26.
b. Paragraph 4 is amended to read as follows:

MTDB shall install its Bayside Line transit guideway system
in the public right-of-way along 12th Avenue and to
Imperial Avenue Station, then along the San Diego & Arizona
Eastern Railway to the Santa Fe Railway right-of-way, then
along said rajlroad rights-of-way to the Santa Fe Depot at
Broadway where the Line will branch north and east. The
north branch will continue along California Street and the
railroad right-of-way to Grape Street. The east branch will
be along Broadway to the south side of Kettner Boulevard,
then from Kettner Boulevard to C Street. At the request of
MTDB, the CITY shall direct and order the removal,

-2-
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relocation or.the reconstruction of all utilities, public
and private, necessary for the construction and improvement
of the system within the CITY right-of-way. To further
these purposes, CITY ahd MTDB may create a Joint Powers
Authority and convey, lease or assign such real or personal
property to the Authority as shall be necessary and
appropriate to carry out thg purpose and intent of this

section.

f
L4

A new paragraph 5 is added to read as follows:

MTDB shall install its O1d Town Line transit guideway system
in the public right-of-way from Grape Street rzrih along
California Street and the Atchison, Topeka, anc Santa Fe
railroad right-of-way to the San Diega river. The proposed
transit quideway system will cross city streets at grade,
thh the exception of Grape Street and Hawthorn Street,
which will be underground crossings, and Laurel Street and
Whitherby Street, which will be overhead crossings. At the
request of MTDB, the CITY shall direct and order the
removal, relocation, or the reconstruction of all utilities,
public and private, necessary for the construction and
improvement of the system within the CITY right-of-way. To
further these purposes, CITY and MTDB may create a Joint
Powers Authority and convey, lease or assign such real or
personal property to the Authority as shall be necessary and
appropriate to carry out the purpose and intent of this

section.



Paragraph 18 (renumbered Paragraph 19) is amended to read as

follows:

During the construction of the transit guideway system, no
more than two (2) intersections at any time shal]rbe closed
within any consecutive six (6) block segment to traffic and
pedestrian movement, except as agreed to by the CITY and

MTDB.

Paragraph 19 (renumbered Paragraph 20) is amended to read as

follows:

MTDB shall construct the Rail Yard/tzintenance Facility
project to accommodate an increase in the light rail vehicle
fleet. The expanded maintenance facility will be the
renovation of the existing building located at

1535 Newton Avenue in San Diego. MTDB shall construct
trackwork in Commercial Street, 13th Street, and

Newton Avenue in order to access the building for 1light rail
vehicle maintenance. As a part of the trackwork
construction, a portion of 13th Street will be closed and
Newton Avenue will terminate in a cul-de-sac. Thirteenth
Street and Newton Avenue are dedicated public streets and

lie within the City of San Diego’s right-of-way.

MTDB shall construct street and sidewalk improvements such
as the curb and gutter, sidewalk, street lights, parking
striping, driveways, street overlay, and Yandscaping. MTDB

-4-



shall construct these street and sidewalk jmprovements to

the satisfaction of the City engineer.

MTDB agrees to

maintain landscaping in the closed portion of 13th Street

and along Newton Avenue to the satisfaction of the City

engineer at MTDB's sole cost and expense.

f. Paragraph 24 (renumbered Paragraph 25) is amended to read as

follows:

4

4

Any notice required or permitted under this Memorandum may

be personally served on the other party, by the party giving

notice, or may be served by certified mail, return receipt

requested, to the foilowing addresses:

1255 Imperial Avenue, Suite 1000

 MTDB:
General Manager _
San Diego Metropelitan Transit
Development Board
San Diego, CA 92101
CITY:

ity Manager

Mail Station SA

City Hall

202 "C" Street

San Diego, CA 92101

Except as herein above specifically amended,

all terms and

conditions of said Memorandum of Understanding between the City of

San Diego and the Metropolitan Transit Development Board shall

remain in full force and effect.



IN WITNESS whereof, the parties have caused this Second Amendment

to.-be signed the month, day, and year below written.

CITY OF SAN DIEGO

v~ &

P-/3:-2%3

Approved as to form:

‘2Cﬁu~ 4ifz:"///

City Attorney

25

Date:

Date:

JPL:paw
MOU2AMND. JPL
12/29/92

SAN DIEGO METROPOLITAN
TRANSIT DEVELOPMENT BOARD

C§p0nk4}:16515,¥;

Thomas F. Larwin
General Manager

“Tdn 1 #,.1993

L4

Date:

X\\

Jack Limber
General Counsel

Date: ,lanx. /L/, 1993

O- 7958



. . MTDB Doc. No. 03-83-504
Amendment No. 2
L 2010.10

SECOND AMENDMENT TO
MEMORANDUM OF UNDERSTANDING BETWEEN CITY OF SAN DIEGO
AND THE METROPOLITAN TRANSIT DEVELOPMENT BOARD
FOR OLD TOWN LRT STREET USE

THIS UNDERSTANDING IS HEREBY

MADE &D ENTERED INTQ THIS
odd DAY OF , 1990
BY AND BETWEEN '

THE CITY OF SAN DIEGO, a political
subdivision of the State of
California, 202 C Street, San Diego,
California. 92101, hereinafter
referred to as CITY,

AND

THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a public agency,
1255 Imperial Avenue, Suite 1000,
San Diego, California, 92101,
hereinafter referred to as MTDB.

WITNESSETH

WHEREAS, MIDB and the CITY have entered into a Memorandum of
Understanding for the construction and operation of the South Line and East

Urban Line 1ight rail transit guideways, City Document No. 00-15881 and MTDB
Document No. 03-83-504; and

WHEREAS, MTDB and the CITY entered into a first amendment for the

construction and operation of the Bayside Line, City Document No. 0016947-3
and MTDB Document No. 00-87-563.

WHEREAS, CITY and MTDB desire to further amend said Memorandum of
Understanding to include the construction and operation of the 01d Town Line
Tight rail transit guideway, delete obsolete language and make conforming

changes;



. NOW THEREFORE, in consideration of the foregoing, the parties agree as

follaows:

1.

The Memorandum of Understanding between the City of San Diego and
the Metropolitan Transit Development Board, City Document No. 00-
15881 and MTDB Document No. 03-83-504 is amended as follows:

a. Paragraphs 5-25 of said Memorandum are renumbered to be

’

paragraphs 6-26.
b. Paragraph 4 is amended to read as follows:

MTDB shall install its Bayside Line transit quideway system
in the public right-of-way along 12th Avenue and to Imperial
Avenue Station, then along the San Diego & Arizona Eastern
Railway to the Santa Fe Railway right-of-way, then along
said railroad rights-of-way to the Santa Fe Depot at
Broadway where the Line will branch north and east. The
north branch will continue along California Street and the
railroad right-of-way to Grape Street. The east branch will
be along Broadway to the south side of Kettner Boulevard,
then from Kettner Boulevard to C Street. At the request of
MTDB, the CITY shall direct and order the removal,
relocation or the reconstruction of all utilities, public
and private, necessary for the construction and improvement
of the system within the CITY right-of-way. To further
these purposes, CITY and MTDB may create a Joint Powers
Authority and convey, lease or assign such real or personal
property to the Authority as shall be necessary and

-2-



appropriate to carry out the purpose and intent of this

~sectjon.
A new paragraph 5 is added to read as follows:

MTDB shall install its 01d Town Line transit guideway system in
.the public right-of-way from Grape Street north along California
Street and the Atchison, Topeka and Santa Fe raijlroad right-of-way ,
to the San Diego river. At the request of MTDB, the CITY shall
direct and order the removal, relocation er the reconstruction of
all utilities, public and private, necessary for the construction
and improvement of the system within the CITY right-of-way. To
further these purposes, CITY and MTDB may create a Joint Powers
Authority and convey, lease or assign such real or personal
property to the Authority as shall be necessary and appropriate to

carry out the purpose and intent of this section.

Paragraph 18 (renumbered Paragraph 19) is amended to read as

follows:

Curing the construction of the transit guideway system, no more
than two (2) intersections at any time shall be closed within any
consecutive six (6) block segment to traffic and pedestrian

movement, except as agreed to by the CITY and MTDB.

Paragraph 24 (renumbered Paragraph 25) is amended to read as

follows:



Any notice required or permitted under this Memorandum may be
personally served on the other party, by the party giving notice,

or may be served by_certjfied mail, return receipt requested, to

the following addresses:

MTDB:
General Manager
San Diego Metropolitan Transit
Development Board
1255 Imperial Avenue, Suite 1000
‘ San Diego, CA 92101

CITY:
City Manager
Mail Station 9A
City Hall
202 "C" Street
San Diego, CA 92101
2. Except as herein above specifically amended, all terms and
conditions of said Memorandum of Understanding between the City of
San Diego and the Metropolitan Transit Development Board shall

remain in full force and effect.

IN WITNESS whereof, the parties have caused this First Amendment

to be'Signed the month, day, and year below written.

CITY OF SAN DIEGO SAN DIEGO METROPOLITAN
: TRANSIT DEVELOPMENT BOARD

%\5. I

Thomas F. Larwin
General Manager

Date: Date: 3”73—}%70




Approved as to form:

City Attorney

Date:

JPL:paw/jm
MOU2AMEN. JPL
2/16/90

Jack Limber
Generai Counsel

Date:

22 70
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1255 Imperial Avenue, Suite 1000
San Diego, CA 92101-7480
618/231-1466

st | Agenda ltem No. _©

Board of Directors Meeting - CIP 426/453

January 25, 2001
Subject: '

MISSION VALLEY EAST LIGHT RAIL TRANSIT PROJECT AND SAN YSIDRO
INTERMODAL TRANSPORTATION CENTER PROJECT

RECOMMENDATION: ,
That the MTD Board of Directors authorize the General Manager to execute a fourth
amendment to the Memorandum of Understanding (MOU) between the City of San Diego
‘and MTDB for the Mission Valley East (MVE) and San Ysidro Intermodal Transportation
Center (SYITC) Projects (MTDB Doc. No. L0O5506.4-90) to provide for authorization to:
construct and operate the MVE Light Rail Transit (LRT) Project within the City's public
right-of-way (ROW), extend Alvarado Canyon Road from Mission Gorge Place to Adobe
Falls Road, and to construct and operate the SYITC in the City's public ROW.

Budget impact

None.

DISCUSSION:

The City of San Diego and MTDB entered into an MOU for the construction and operation
of the South Line and the East Urban Line (to El Cajon), and amended that MOU to also
include the Bayside, Old Town, and Mission Valley West lines. The MOU sets forth the
respective responsibilities of the City and MTDB relative to the construction,
maintenance, and operation, as well as liability apportionment. The proposed _

"amendment (Attachment A) would add the MVE project as well as the SYITC project to
the MOU, delete obsolete language, and make conforming changes.

This amendment also includes provisions for the plan check and permitting process
through the City. MTDB shall be responsible for review and inspection of the structural
integrity of bridges and tunnels, as well as box culverts and retaining walls that deviate
from City standards. MTDB will have all costs for installation and maintenance of rail
improvements within the City's ROW.

%\D (%_,._\,

Thomas F. Larwin
General Manager

BStoke/SStroh /6-JAN25.SHAJJI - 1/10/01

Attachment: A. Fourth Amendment to MOU between City of San Diego and _
MTDB (MTDB Doc. No. L05506.4-90) Board Only

Member Agencies: . . .
City of Chuta Vista, City of Coronado, Clty of El Cajon, City ol lmperiat Bsach, Cliy ot La Masa, Clty of Laman Grove, City of National City. Clty of Poway, City of San Diego. City of
Sanles, County ol San Diego. Siate of Calitornia

Metropolitan Tranait Devatopment Board is Coordinater o! the Metropolilan Transit System and is Regulalory Authority for ia‘?emrensn Administration
Subsidiary Corporations: San Disgo Transit Corporation, @ San Disgo Trollay, inc. and San Diego & Arizona Eastern Railway Company
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0 R l G‘ N A L MTDB Doc. No. L5505.4-90

AG 250.4, CIP 10426,10453

FOURTH AMENDMENT TO
MEMORANDUM OF UNDERSTANDING BETWEEN CITY OF SAN DIEGO
AND THE SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD
FOR MISSION VALLEY EAST LRT AND SAN YSIDRO INTERMODAL TRANSPORTATION
‘ CENTER STREET USE

THIS MEMORANDUM OF UNDERSTANDING IS
HEREBY MADE AND ENT%RZEDI&INTO THIS

DAY OF MAY 2 2001 .
BY AND BETWEEN
THE CITY OF SAN DIEGOQ, a political subdivision
of the State of California, 202 C Street,
San Diego, California 92101, hereinafter referred
to as CITY.
AND

THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a public agency,
1255 Imperial Avenue, Suite 1000, San Diego,
California, 92101, hereinafter referred to as
MTDB.

WITNESSETH

WHEREAS, MTDB and the CITY have entered in_to a Memorandum of Understanding for the
construction and operation of the South Line and East Urban Line light rail transit guideways, City
Document Ne. 00-15881 and MTDB Document No. L5506.0-80 (previously known as 03-83-504); and

WHEREAS, MTDB and the CITY entered into a first amendment for the construction and
operation of the Bayside Line, City Document No. 0016947-3 and MTDB Document No. L5506.1-90
(previously known as 00-87-563); and

e poasusEnT NO. €9491 4
CFSCE OF THE CITY CLERK
K DIEDO, CALIFORNIA




WHEREAS, MTDB and the CITY entered into 2 second amendment for the construction and

operatioﬁ of the Old Town Line, City Document No. 0017966 and MTDB Document No. L5506.2-80;
and

WHEREAS, MTDB and the CITY entered into a third amendment for the construction and

operation of the Mission Valley West Line, City Document No. 00-18079 and MTDB Document
No. L5506.3-90; and

WHEREAS, MTDB and the CITY desire to further amend said Memorandum of Understanding
to include the construction and operation of the Mission Valley East light rail transit (LRT) Line
guideway and the San Ysidro Intermodal Transportation Center projects, delete obsolete language,
and make conforming changes;

NOW THEREFORE, in consideration of the foregoing, the parties agree as follows:

1. The Memorandum of Understanding between the CITY and MTOB, City Document
No. 00-15881 and MTDB Document No. L5506.0-90; First Amendment, City Document
No. 0016947-3 and MTDB Document No. L5506.1-90; Second Amendment, City
Document No. 0017966 and MTDB Document No. L5506.2-90; and Third Amendment,
City Document No. 00-18079 and MTDB Document No. L5506.3-90, are amended as
follows:

a. Paragraphs 7-21 are renumbered to be paragraphs 14-28.
b. A new paragraph 7 is added to read as follows:

MTDB shall construct its Mission Valley East LRT line in the public right-of-way
from Mission San Diego Station (east of Interstate 15), continuing east over
Ward Road, Camino Del Rio North, Mission Gorge Road, and Alvarado Canyon
Road, then east along Interstate 8 through San Diego State University, with a
tunnel under College Avenue, over Alvarado Road, and east to La Mesa. Also,
Alvarado Canyon Road would be extended by MTDB from its easterly terminus
point at Mission Gorge Place east to connect with Adobe Falls Road, with a
bridge crossing over Waring Road. To further these purposes, the CITY and
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MTDB may create a Joint Powers Authority (the “Authority”) and convey, lease or
assign real or perscnal property to the Authority as shall be necessary and

appropriate to carry out the purpose and intent of this section.
A new paragraph 8 is added to read as follows:

MTDB shall construct its San Ysidro Intermodal Transportation Center in the
public right-of-way including realigning the transit guideway system to the east of
San Ysidro Boulevard between Camino De La Plaza/East Beyer Boulevard and
the southern terminus point at }he International Border with Meyico at Tijuana.
MTDB shall further construct a pedestrian plaza between the Port of Entry
building and the row of commercial shops on the east side of East San Ysidro
Boulevard encompassing the troliey platform. The proposed pedestrian plaza
will extend north and west toward the existing Government Services
Administration (GSA) parking lot. MTDB shall relocate the existing bus, jitney,
and taxi area to the existing GSA parking area with the creation of a new one-
way loop road to provide a bus turn-around area and loading bays off the plaza.
A new GSA parking area would be located within Caltrans' right-of-way north of
the existing lot. The extension of the existing parking lot to accommodate the
translocation of the GSA lot would require MTDB to construct a double box
culvert drainage facility. Since the drainage facility will be within Caltrans’
property, maintenance of the facility will continue to be the responsibility of
Caltrans. When a change in property ownership occurs, the CITY agrees to take
responsibility of maintaining the facility contingent upon MTDB providing a
maintenance easement to the CITY. Furthermore, to service intercity buses, a
bus bay facility will be constructed by MTDB behind the McDonald's building
located at 727 East San Ysidro Boulevard. To provide for traffic circulationlan'd
access to the intercity bus bay facility and southern parcels, Rail Court will be
extended by MTDB from its easterly terminus point in an L-shape alignment that
creates an east leg of the intersection of East San Ysidro Boulevard and
Interstate 5 northbound on-ramp. To further these purposes, CITY and MTDB
may convey, lease or assign real or personal property to a Joint Powers
Authority as shall be necessary and appropriate to carry out the purpose and

intent of this section.



A new paragraph 9 is added to read as follows:

The CITY shall process the review of these projects through its Planning and
Development Review Process 2000. A CITY review team shall be assigned to
work with MTDB throughout the design process and plan check review. The
review team will review specific issues requested by MTDB during the design
stage, and reach agreements that will facilitate continuing onto the next stage of
design. MTDB will incur all costs for CITY's staff time for reviewing project
ptans. CITY will furnish to MTDB a monthly statement of CITY staff's work hours
and dollars expended. The statement will also reflect the remaining balance in
the account established with the CITY for plan review by CITY staff.

‘A new paragraph 10 is added to read as follows:

MTDB shall be responsible for review of the structural integrity of bridges and
tunnels as well as nonstandard box culverts and retaining walls constructed
within the CITY’s public right-of-way.

A new paragraph 11 is added to read as follows:

MTDB will be exempt from paying fees for and obtaining permits including, but
not limited to, public improvement permits, engineering permits, construction
permits, grading permits, and encroachment removal agreements, MTDB will
abide by local regulations as applicable. The CITY will issue an engineering
‘tracking number in lieu of engineering permit number for plan processing
purposes.

A new paragraph 12 is added to read as follows:

MTDB contractors are required to obtain, and pay for, traffic control permits and
noise permits.



A new paragraph 13 is added to read as follows:

MTDB will bear all costs for installation and maintenance of rail improvements
within CITY right-of-way, including bridge structures, retaining walls, trackwork,
stations, traction power substations, fare vending machines, wayside control
systems, catenary structures, lighting, shelters, fencing, utility conduits,
drainage, and irrigation necessary for the operation of the foregoing
improvements.

Paragraph 14 (renumbered paragraph 7) is amended to read as follows:

MTDB shall be responsible for all design, construction, and inspection costs
incurred by CITY staff directly resulting from any changes to CITY utilities,
streets, and facilities required by installation of the transit system. Such changes
may include, but are not limited {o, all work involved in reconstruction or
realignment of streets,'utilities, drainage, traffic signals, signs, traffic legends,

lane markings, street lighting, appurtenances, and all work necessary for traffic
rerouting.

Paragraph 19 (renumbered paragraph 12) is amended to read as follows:

MTDB shall furnish to the CITY any preliminary plans and specifications
requested by the CITY for review and comment. MTDB shall, in good faith,

- respond to all CITY comments. The final working drawings and specifications for
that portion of the transit guideway system within the CITY’s jurisdiction shall be
approved or disapproyed by the CITY within 30 days after submittai by MTDB.

Paragraph 20 (renumbered paragraph 13) is amended to read as follows:

CITY shall be notified of preconstruction meetings. Site visits and/or inspections
by CITY staff to CITY facilities under construction by MTDB shall occur as
requested by the City Inspector and MTDB Resident Engineer. If the City
Inspector and MTDB Resident Engineer disagree on a particular issue during
construction, the City Inspector shall contact the CITY's MTDB Engineering

-5-



Liaison for his/her involvement. The CITY shall provide interim inspections along
with a final inspection and acceptance of all facilities to be relinquished to CITY.
MTDB shall reimburse the CITY for costs of work performed by CITY forces if
necessary. All inspections by CITY staff shall be coordinated through the MTDB
Resident Engineer. MTDB shall provide the CITY with a set of as-built drawings
for CITY facilities at the completion of the project.

Paragraph 24 (renumbered paragraph 17) is amended to read as follows:

MTDB sha!l minimize the removal or relocation of existing utility structures, and

shall provide reasonable access to such structures and appurtenances.



b

2. Except as hereinabove specifically amended, all terms and conditions of said
- Memorandum of Understanding between the CITY and MTDB shall remain in full force -
and effect.
SAN DIEGO METROPOLITAN CITY OF SAN DIEG

TRANSIT DEVELOPMENT BOARD

% \;; &J\_w ST
Thomas F. Larwin HBeo “Togafand] - |
General Manager ‘ « Senior Peputy] City Manager

P v

Approved as to form Approved as to forA] and legality
. General Counsel This y of MAY 2 920015004
CASEY = ney
8

By: /L'ui.r.«(:-f‘ C‘—L ('? Q_-z'j' By
E%(Heap
D#puty City Attorney

BStoke

MOU-MVE-SYITC.SHAJJI

1/10/01
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MENORANDUM OF UNDERSTANDING BETWEEN ¢,y oo ),
THE CITY CF SAN DIEGO AND 3AH G600, €
THE METROPOLITAN TRANSIT DEVELOPMENT BGARD

THIS UNDERSTANDING IS HEREBY

MADE AND ENTERED INKO THIS

:ﬂﬁﬂé DAY OF P

1983, BY AND BETWEEN

THE CITY OF SAN DIEGO, a political
subdivision of the State of
California, 202 "C" Street, San
Diego, California 92101, herein-
after referred to as CITY,

AND

THE SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD, a public agency,
620 "C" Street, San Diego,
California 92101, hereinafter
referred to as MTDB.

WITNESSETH

WHEREAS, MTDB was created January 1, 1976, under Section
120050, et seqg., Chapter 2, Division 11 of the California Public
Utilities Code, and was thereby given responsibility for near-
term operational planning, overall staging, construction and
operation of exclusive public mass transit guideways in the area
of San Diego County under its jurisdiction; and

WHEREAS, MTDB has need of and desires to reach an under-
standing with the CITY in carrying out MTDB's responsibilities
for transit guideway constructicn ané operation for the South

Line and East Urban Line; and

DOCUNMENT D o0 - T
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WHEREAS, CITY and MTDB executed a Memorandum of Under-
standing on October 24, 1979, which is on file in the office
of the City Clerk as Document No. 767335, for the construction
and operation of a light rail transit South Line which runs in
the public right~of-way from the Santa Fe Depot at "C" Street
and Kettner Boulevard, east to 1l2th Avenue on "C" Street, then
south al?ng 12th Avenue and the San Diego and Arizona Eastern
Railway right—of;way, to East Beyer Boulevard, south to Bolton
Hall, then south along East Beyer Boulevard to San Ysidro
Boulevard to its terminus near the International Border; and

WHEREAS, on November 23, 1981, MTDB adopted Resolution
No. 81-120 which édopted an eastern light rail transit extension
known as the East Urban Line which follows ‘the San Diego &.
Arizona Eastern (SD&AE) trackway from 13th and Commercial east
on Commercial Street to 32nd Street then along the SD&AE right-
of-way to its terminus in the City of E1l Cajon; and

WHEREAS, MTDB has entered into a Cooperative Agreement with
CALTRANS to provide all construction management services in
accordance with CALTRANS' established design and management
orocedures; and

WHEREAS, the CITY and MTDB desire to consclidate and adopt
one Memorandum of Understanding for the operaticn and
construction of both the South Line and East Urban Line light

rail transit guideways;



NOW, THEREFORE, in consideration of the foregoing, the
parties agree as follows:

1. The CITY and MTDB do hereby revoke and rescind from
operation after the effective date of this resolution
the Memorandum of Understanding between the CITY and
MTDB dated October 24, 1979, which is on file in the
office of the City Clerk as Document No. 767335, and all

‘
Amendments thereto, and substitute for it this Memorandum
of Understanding which is intended to operate as the sole
and separate Memorandum of Understanding to govern ﬁhe
operation and construction of both and either the South
Line and the East Urban Line light rail transit guideways.

2. MTDB shall install its South Line transit guideway system
in the public right-of-way from the Santa Fe Depot at
"C" Street and Kettner Boulevard, east to 12th Avenue on
"C" Street, then south along l2th Avenue and the San Diego
& Arizona Eastern Rallway right-of-way, to East Beyer
Boulevard, south of Beclton Hall, then south along East
Beyer Boulevard to San ¥sidro Boulevard to its terminus
near the International Border.

3. MTDB shall install its East Urbén Line transit guideway
system in the public right-of-way from 1l3th and
Commercial, then along Commercial Street to 32nd, then
along the San Diego & Arizona Eastern Railway
right-of-way to the cities of Lemon Grove, La Mesa and
'El Cajon. At the reguest of MTDB, the CITY shall direct

and order the removal, relocation or reconstruction of



all utilities public and private, necessary for the
construction and improvement of the syvstem within the
CITY public right-of-way.

MTDB shall be responsible for all costs directly
resulting from any changes to CITY utilities, streets,
and/or circulation systems required by installation of

the transit system. Such changes méy include but shall

‘not be limited to, all work involved in reconstruction

or realignment of streets, utilities, drainage, traffic
signals, signs, traffic legends, lane markings, street
lighting and all work necessary for traffic rerouting.
MTDB shall repair and reconstruct and improve, to the
satisfaction of the CiTY, all streets, curbs, gutters
and sidewalks which are damaged or destroyed as a direct
result of the construction or operation of the transit
guideway system.

CITY shall allow modifications to its traffic signal
system as requested by MTDB, and as approved by CITY,
to facilitate the operation of the transit guideway
system. Capital costs resulting directly from any such
requested modification shall be the responsibility of
MTDB,

MTDB shall be responsible for all increased maintenénce
costs which directly result from installation or main-
tenance of the guideway system as presently designed or

as a result of any future changes in design or operation,
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11.

12.

13'

.

including, but not limited to, signs, traffic legends,

and lane markings.

CITY shall, to the extent feasible, control traffic and
enforce regulations to keep the transit guideway system
clear of non-emergency vehicles during all periods of
operation.

MTDB shall furnish to the CITY preliminary plans and
specifications for CITY review and comment. MTDB shall

in good faith respond to all CITY comments. The final
working drawings and specifications for that portion of
the transit guideway system within the CITY's jurisdiction
shall be approved or disapproved by the CITY within 30
days of submittal by MTDB.

CALTRANS shall be responsible for all construqtion nanage-
ment, including inspection, within the Commercial Street
area and the necessary work shall be performed in accordance
with CITY and CALTRANS standards.

CITY reserves the right to perform any inspections it
deems necessary and to make a final inspection and
acceptance of all facilities to be turned over to CITY.
MTDB shall be responsible for all costs of maintaining

the street paving in the area between points, a distance
of two (2) feet from each cutside operating rail, in a
condition satisfactory to CITY,

MTDB shall consult with the CITY on increased/decreased
headways of trains and the impact on traffic and pedestrian

movements.
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15.
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17.

18.

190

MTDB shall, upon the development and availability of
suitable technology, eliminate presently reguired over-
head catenary structures to the extent feasible.

MTDB shall minimize the removal or relocation of existing
utility structures, and shall provide reasonable access
to such structures.

CITY shall, to the extent feasible, construct and/or recon-

struct any utilities, street surfaces, or related structures

in a manner which permits at least one trackway of the
transit guideway system to remain in service and to limit
such activity to no more than three consecutive blocks at
any one time.

Police, fire, and other vehicles in emérgency service
shall have pre-emptive right to travel upon the trackway
of the transit guidew;y system and the special needs of
emergency services shall be considered during design,
construction and operation of the transit guidewayv system.
During the construction of the transit guideway system in
the Commercial Street area, no more than two (2) inter-
sections at a time shall be closed within any consecutive
six (6) block segment to traffic and pedestrian movement,
except as agreed to byvCITY and MTDB.

CITY and MTDB aqticipate that this Memorandum shall, from
time to time, be modified. All such modifications,
including any increase or decrease in the responsibilities

of the parties, shall be incorporated in writing to this
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21.

22.

Memorandum. The San Diego City Manager and MTDB General
Manager shall have authority to modify this Memorandum,
provided the basic concepts may not be modified without
prior CITY Council and MTD Board of Directors approval.
In the event a mutually acceptable agreement on any
modifications hereto or performance hereunder cannot be
reaéhed between the San Diego City Manager ang the MTDB
General Ménager, then such unresolved issues shall be
referred to the CITY Council and the MTD Board of
Directors for resolution.

The agreement, approval or consent of the CITY or MTDB,
wherever reaquired under this Memorandum, shall mean the
agreement, approval or consent of the San Diego City
Manager or MTDB General Manager, respectively, unless
otherwise specified, without need for further action by
the CITY Council or MTD Board of Directors.

MTDB, its agents, officers and employees shall not be

held liable for any claims, liabilities, penalties, fines

or for damage to any goods, properties or effects of any

person whatsoever, nor for personal injuries to or deaths
of them, or any of them, caused by or resulting from any
acts or omissions of CITY, its agents, employees, or
representatives; CITY further égrees to indemnify and

save free and harmlesé MTDB and its authorized agents,
officer§ and employees against any of the foregoing
liabilities and any cost and expense, including reasonable

attorneys' fees incurred by MTDB on account of any claim
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therefor, including claims by reason of alleged defects in .
the engineering services, imprcvement services, or anv
other work or services done or provided to MTDB by CITY
pursuant to this Memorandum; and in the event that a court
of competent jurisdiction should determine that the CITY
has no authority to provide by agreement the performance
of the hereinabove set forth services, CITY nevertheless
agrees to assume the foregoing obligations and liabilities
by which it is intended by both parties that CITY agrees
to indemnify and to hold MTDB harmless from all claims
arising by reason of the work done by, or any act or
omission of, the CITY orvits agents, employees or repre-
sentatives, in connection with or in performance of the
agreed upon services of work provided for in this
Memorandum.

The CITY, its agents, officers and employees shall not

be held liable for any claims, liabilities, penalties,
fines or for damage to any goods, properties or effects

of any person whatsoever, nor for personal injuries to

or deaths of them, or any of them, caused by or resulting
from any acts or omissions of MTDB, its agents, employees
or representatives; MTDB further agrees to indemnify and
save free and harmless the CITY and its authorized agents,
officers and employees against any of the foregoing
liabilities and any cost and expense, including reasonable
attorneys' fees, incurred by the CITY on account of any

claim therefor, including claims by reason of alleged
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defects in the engineering services, improvement services,
or any other work or services gdone or provided to CITY by
MTDB pursuant to this Memorandum; and in the event that

a court of competent jurisdiction should determine that

MTDB has no authority to provide by agreement the performance
of the hereinabove set forth services, MTDB nevertheless
agrees to assume the foregoing obligations and liabilities
by which it is intended by both parties that MTDB agrees

to indemﬁify and to hold CITY harmless from all claims
arising by reason of the work done by, or any act or
omission of, MTDB, its agents, employees, or representatives
in connection with or in performance of the agreed upon
services or work provided for in this Memorandum.

Any notice required or permitted under this Memorandum may
be personally served on the other party, by the party

giving notice, or may be served by certified mail, return

receipt requested, to the following addresses:

MTDB :
General Manager
San Diego Metropolitan Transit
Development Board
620 "C" Street, Suite 400
San Diego, CA 92101
CITY:

City Manager

Mail Station SA
City Hall

202 "C" Street

San Diego, CA 92101

MTDB shall not be responsible hereunder for any costs
incurred by the CITY in connection with the transit gquideway

system in an amount gresater than $5,000.00, without prior

approval py MTDB,



IN WITNESS WHEREOF, the parties hereto have caused this

Memorandum to be signed the month,

CITY OF SAN DIEGO

]

By: //_\\'] e e

ASS'STANT TO THE CITY MANAGER

. . o
Date: 1/537 z

APPROVED AS TO FORM:

By j{;?;/ﬁ;zZE%LEQ;;Zi:?¢;7

City Attarpéy

Date: \“1% -3 3

day, and year below written.

SAN DIEGO METROPOLITAN
TRANSIT DEVELOPMENT BOARD

By:
A dith Baude
hairwoman of the Board

(4

Date: . H,a4ﬂ; ‘”?/ /G

@Wob&g

Thomas F. Larwin
General Manager

By = - -
General Counsel

+

Date: ‘Jéﬁﬂ 23,93




{0-83-115)
ORDINANCE NUMBER 0O- 15881 (New Series)

Adopted on JAN 3 ]983

AN ORDINANCE AUTHORIZING THE SAN DIEGO
METROPOLITAN TRANSIT DEVELOPMENT BOARD TO UTILIZE
CERTAIN PORTIONS OF THE STREETS OF THE CITY OF
SAN DIEGO PURSUANT TO SECTIONS 103.1 AND 105 OF
THE SAN DIEGO CITY CHARTER FOR THE PURPOSE OF
CONSTRUCTING AND OPERATING A LIGHT RAIL TRANSIT
SYSTEM.

WHEREAS, on October 24, 1978 this City Council’, by
Resolution No. 222092 approved in concept the early
implementation of a Light Rail Transit System ("LRT") as
proposed by the San Diego Metropolitan Development Board
{"MTDB") and approved in concept the alignment for the LRT in
the City of San Diego from the Santa Fe Depot at "C" Street and
Kettner Boulevard, east to 12th Avenue on "C" Street, then south
along 12th Avenue and the San Diego and Arizona Eastern Railway
right-of-way to the International Border at San Ysidro: and

WHEREAS, on November 23, 1981, MTDB adopted Resolution No.
81-120 which adopted an eastern light rail transit extension
known as the East Urban Line which follows the San Diego &
Arizona Eastern (SD&AE) trackway from 13th and Commercial east
on Commercial Street to 32nd Street then along the SD&AE right-
of-way; and

WHEREAS, the residents of the County of San Diego residing
in the areas affected by the proposed East Line Extension of the
light rail transit system passed by a majority vote at the

Tuesday, November 3, 1981 general election, Proposition C, an



.advisory vote that the proposed light rail transit system
operate between downtown San Diego and El Cajon via Lemon Grove
and La Mesa; and

WHEREAS, Sections 103.1 and 105 of the San Diego City
Charter provide, among other things, that The City of San Diego,
through its City Council, has the power to provide reasonable
terms and conditions under which such transportation facilities
may be conducted within'the City and that plenary control over
the primary and secondary uses of the streets of the City of San
Diego are vested in the City and may be granted under such terms
and conditions for the use of the public rights-of-way as
determined by the City Council; and

WHEREAS,.such terms and conditions have been memorialized
and agreed to by the governing board of the MTDB by a Memorandum
of Understanding which is attached hereto as Enclosure (1) and
by this reference made an integral part hereof; NOW, THEREFORE,

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. That Ordinance No. O-12626 (New Series),
adopted April 9, 1979, and entitled "An Ordinance Authorizing
the San Diego Metropolitan Transit Develcpment Board to Utilize
Certain Portions of the Streets of the City of San Diego
Pursuant to Sections 103.1 and 105 of the San Diego. City Charter
for the Purpose of Constructing and Operating a Light Rail

Transit System," be and the same is hereby revoked and rescinded
from operation from and after the effective date of this

Ordinance.



' Section 2. That pursuant to the provisions of Sections
103.1 and 105 of the San Diego City Charter, the San Diego
Metropolitan Development Board be and is hereby authorized td
construct and operate a Light Rail Transit System South Line in
the City of San Diego from the Santa Fe Depot at "C" Street and
Kettner Boulevard, east to 12th Avenue con "C" Street, then south
along 12th Avenue and the San Diego and Arizona Eastern Railway'

‘
right-of-way, to East Beyer Boulevard, south to Bolton Hall,
then south along Beyer Boulevard to San Ysidro Boulevard to its
terminus near the International Border.

Section 3. That pufsuant to the provisions of Section
103.1 and 105 of the San Diego City Charter the San Diego
Metropolitan DeQelopment Board be and is hereby authorized to
construct and operate a Light Rail Transit System East Urban
Line in the City of San Diego which follows the San Diego &
Arizona Eastern (SD&AE) trackway from 13th and Commercial east
on Commercial Street to 32nd Street then along the SD&AE right-
of—waylto its terminus in the City of El Cajon.

Section 4. fhat the Memorandum‘of Understanding dated

R » attached hereto as Enclosure (1), and by this

reference made an'integral part hereof, is hereby approved, and
the City Manager is hereby authorized to execute said Memorandum

of Understanding. A copy of which is on file in the Office of the City Clerk

—— e e
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as Document No. 00~ SIS
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Section 5. This ordinance shall take effect and be in

force on the thirtieth day from and after its passage.

APPROVED: John W. Witt, City Attorney

oy (LI 72 gl

C. M. Fitzpdtrick
Senior Chief Deputy

CMF:ps
12/3/82

Or .Dept:E&D
0-83-115



Jassed and adopted 5y she Couzmcil of The Clzy of San Jiego an

e e wa

.- - » 3y the follgwing wots:

YEAS: Aizchell, Cleator, Jones, Gotch, Murohy, Martinez,

MAYS: Nane.
NOT PRESENT: Golding, Struiksma.
VAGANT: Mayor )

3ILL CLEATOR

Depucy Mayor of The Cizy of 3an Jlego, Calilfaraia

AUTHENTICATZD 3Y:

CHARLES G. ABDELYNOUR
ity Clerk of The Cizy of 3an Oiego, Califsrnsia

(Seal) 3y JUNE A. BLACKNELL , Depucy

I JERE3Y CIRTITY cthac the above and foregoing is a full, true and correce 2capy of

oRDINANCE 0. (Z- L3581 (NEW SERIZS) of the City of San Diege, CaliZcraia.

L FURTHER CIRTITY zhac said ordizance was aoc fiaally passed until cwelve calazdar

days had slapsed bectween the day of ics latroduccion and the day of its Sinal
O LTI B ol

passage, o wit, zn - y and on ST e e

i lacd o Bl ot LY S SOV gt 3 LN 2o =2t CT SN Ry L Ry

I TURTHEIR CIRTIYY zhat the r2adiag of said ordimance ia “ull was dispensed with by
a vota of aoc lass than a azjority of the nembers alecced to the Council, and that
there was availabla for :he consideration of each gember of the Council and che

publiz prior 2o the day of ics passage a vritien or priatad copy of said or<inance.

CEARLES C. A3DELMOIR
Cicy Clark of the Cizy of 3an Diago, <alilornzia

(3eal}
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