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OPERATING AGREEMENT

OF
S T ASSOCIATES, LLC,

a California Limited Liability Company

THIS OPSRATING AGR~EMENT OF S T ASSOCIATES, LLC, a Calif~rnia
limited liability compariy ("C;:;mpany"),is made as of January 1,
1996 ("Agreement"),. among Tr:e Drogin Revocable Declaration of
Trust, dated October 22, 1992 ("Drogin Trust"), Jarr.esW. Welc~
("Welch"), Richard K. Plumlei:;h, Jr. ("R. Plumleigr:"), Mona R.
Plumleigh ("M. Plumleigh") arid Gay B. Odmark ("Odmark"). The
Drogin Trust, Welch, R. Pl~mleigh, M. Plumleigh and Odmar~
sometimes hereinaf::er shall be referred to individually as a
"Member" and collectively as t~e "Members." The Members agree as
follows:

R=CITALS
This Agreement is made in contemplation of the following facts

and circumstances:
A. Immediately prior to t he execution of this Agreement, the

Members were each general partners of S T Associates, a California
general partnership (the "Par=nership"), which was organized on
May 13, 1977 pursuant to t~at certain Agreement of General
Partnership dated as of May 13, 1977, as amended from time to time.

B. By this Agreement, the Members intend tc convert t rie
Partnership into a Limited Liab~lity Company under the laws of the
State of California.

C. In furtherance of that objective, the Members have caused
the Company to be organized and are transferring all of t hei.r
interests in the Partnership ("Partnership Interes::s") to the
Company in exchange for Membership Interests (as defined below) ,
which will be issued to the Members in the same proportion as
Partnership Interests.

D. Immediately upon the Company's receipt of each of the
Member's Partnership Interests, each Member hereby votes and
consents to terminate, wind-up and dissolve the Par::nership and
authorizes the Manager to take all actions, which the Manager deems
reasonable and appropriate in order to do so. The Partnership's
assets will be dis::ributed to the Company, and the Company will
assume the Partnership's liabilities and continue its business, all
subject to the terms and condi::ions of this Agreement.

E. In connec::ionwith formation of the Company, the Members
hereby set forth their respective rights and obligations as members
thereof.
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The Members hereby agree to c~e ~~ovisions and ccndici~ns of

this Agreemenc, as it may be amencec :~c~ cime to time.
1. DE?INITIONS. When used in ~~is Agree~ent, the te~~s sec

forth in Exhibit A shall have the meanings set for~h in Exhibit A
(all terms used in this Agree~enc t::a~a~enot defined in Exhibit
A shall have che meanings sec forc~ e:sewhere in this Agree~ent) .

2. FORMATION.
2.1 Organization. By this ;_gree~ent,the Members hez-eby

organize the Company as a CaLi.fozrti a limited liability company
p~rsuant to the Act.

2.2 Effective Date. This Agree~ent shall be erreccive
as of January 1, 1996, but subject to ::.hefiling and acceptance of
the Articles with the Secretary 0= the State of California
("Effective Date").

2.3 Reaistered Aaent and O:fice. The registered agent
for the service of process and the ~egiscered office of the Company
shal: be as reflected in the Articles as originally filed in the
Office of the Secretary of State of California. The Manager, from
time to time, may alter the regiscered agent or office chrough
appropriate filings with the Secretary of State. If the registered
agenL ceases to act as such or che regiscered office shall change
for any reason, the Manager promptly s~a;l des~gnate a replace~ent
registered agent by filing a Limi::.edLiability Company Stace~ent
of Information (Form LLC-12) or othe'::-appropriate notice.

2.4 ScoDe of Aareement. ?he Members expressly intend
that this Agreement shall govern the rights and responsibilities
of the Members with respect to the Company, even if cert ai n
specific provisions of this Agreemen:::are inconsistent with or
different from the general provisions'of the Act or any other rule
or law, except to the extent (i) this Agreement expressly
incorporates federal income tax rules by reference to Sections of
the Code or Treasury Regulations, or (ii) any provision of this
Agreement is expressly prohibited or ineffective under the Act or
any law or rule. To the extent any provision of this Agreemenc is
prohibited or ineffective under the Ac::, this Agreement shall be
considered amended to the smallest degree possible in order to make
the Agreement effective under the Ac::. If the Act subsequently is
amended or interpreted in such a manner as to make valid any
provision of this Agreement that :ormerly was invalid, such
provision shall be considered to be valid from the effective date
of such inte~pretation or amendment.

2.5 Conversion of Gene~a i Pa~tnershiD Interest. The
Members now desire (a) to reflect t~e fact that the Members now
desire to transfer the Partnership Ir-_cereststo the Company, (b)
to convert the General Partnership into a limited liability

S:\:;'\1936\';6Soi;\-::-at"!.s\AgrOper2.324
7/3":'/36, ::35a::-:

-2-



•
corporation in a manner whi=~ w~__ no~ =~s~_= In ~ =~x~~le even=

-for feder~l income tax purposes p~=s~an= ~~ ~~venu~ ~u~ing 95-37,
(c) to for~ a limited liability c~=por~=i~n p=~per:y f~r purposes
of California law, (d) to re::ect t~e :'le:neers'respective
contributions to the capital of t~e :omp~ny, ~n~ (e) to =eflect the
Members' respective Percentage Interests in t~e Cosp~ny.

3. Nk~E; LOCATION; Pu~?OS~ ~ND ID~NT~~! OF M~M3~RS.
3.1 Name. The name or: t~e Cor::panys~all be S T

Associates, LLC, and all business 0: the Company shall be conducted
under that name or under any other name dete=r::inedby the Manager,
to the extent permitted by applica=le law.

3.2 Place of Business. The Company's principal place
of business initially shall be loca=ed at 2207 Garnet Avenue (Suite
J) San Diego, California 92159, and thereafter shall be located at
such other place or places as may be determined by the Manager from
time to time.

3.3 Puroose. The business and purpose of the Company
shall be (i) to hold, operate and ultimately dispose of the
Property; (ii) to do all things related or incidental to or i:1
furtherance of such business; and (iii) t·: conduct any other
business which lawfully may be ccnducted under the Act and whic~
the Members determine to be appropriate. The ?ropecty consists of
a seniQr citizens multiple residential pr~je~t (si~uated on land
owned by the City of San Diege) containing two hundred seventy-
five rental apartment uni.t s ("Proje(;':.")wr~ich the Company is
currently operating.

3.4 Certificates/F;lincs. The Ma~~ge~ shall prepare,
execute and file the Articles in the Office of the Secretary of the
State of California. The Manager shall execu=e and file with the
Office of the Secretary of Stace of the State of California any
amendments to the Articles approved by the Members. The Manager
is also authorized to execute, file and cause to be published with
the proper authorities in the City and County of San Diego or the
State of California, such other certificates or documents as are
required by any fictitious business scat.ement;act or similar
statute in effect. If there exists a confLict between this
Agreement and the Articles, the Articles shall com:rol. The
Manager from time to time shall execute or cause to be executed
all such certificates and other documents, and do or cause to be
done all such filings, recordings, publishi:1gs and ocher acts,
including without limitation a Statement af Registration (Form LLC-
12), as are necessary to comply with the Act for the formation and
operation of the Company in all jurisdictions in which the Company
is authorized to conduct business.

4. TERM. The Members have been affiliated as oartners of
the Partnership. They shall continue their re:atianship as Members
of the Company, the term of which shall commence as of the
Effective Date and shall continue until Ju:y 31, 2032, unless

~:\1\1936\4654S\:=a~5\A;=~;~=232~
1/30/96, 3:36a~.

-3-



• •
sooner dissolved pursuant to
Agreement.

of chis

5 . MANAGEMENT.

5.1 Day By Day Ma~a=ement by Manager. 7r-~ business,
property and affairs of the Company shall be ma::a~~d by the
Manager. Except as expressly set forth in the Ar;::'clesor this
Agreement and in connection wich the normal business ac;::'vitiesof
this Company, without the necessity of obtaining the co::sent of the
Members, the Manager shall have full, complete aric exclusive
authority, power and discretion 'Comanage and control th~ business,
property and affairs of the Company, to make al: decisions
regarding those matters and to perform any and all och~r acts or
activities customary or Lnc Lderic to the management. of che Company's
business, property and affairs, including, without limi=ation, the
power to exercise on behalf and in the name of the Co~?any all of
the powers described in Section 17003 of the Act. If Manager is
not acting in the ordinary course of normal business acc:'vities of
the Company, the Manager shall not take the acts s?~cified in
paragraphs 5.1.1-5.1.5 below wichout securing the affi~ative vote
or written consent of Welch:

5.1.1 Assig::, transfer,
hypothecate or mortgage the Projecti

convey, pledge,

5.1.2 Pledge the credit of the. Ccmpa::Yi

5.1.3 Make an assignmellt cf the ass~cs of the
Company for the benefit of creditors;

5.1.4 Become a surety, guarantor 0"-- endorser for
any person or firm to the exterrc it ~ay obligate che ConpanYi or

5.1.5 Borrow any money in the name of the
Company or lend any money of the Company.

5.2
Manager shall
withdrawal of

Withdrawal, Removal or Termination of Ma~aqer.
cease to be a Manager, for all pur?oses, upon
the Manager or upon the removal cf the Ma:,ager.

The
the

Manager of the
to each of the

5.2.1 The Manager may withdraw or resign as
Company at any time upon sixty days writ;:en notice
Members.

5.2.2 Section 17152(b) of the Act
notwithstanding, the Members may remove a Manager cnly for cause
and only upon their unanimous vote (excluding the vc t e of the
Manager) . For purposes of this Paragraph 5.2.2, the term "for
cause" shall include only the following:

5.2.2.1 The
activity incentionally injurious to
with respect to the Company Assets

Manager r S engas-i::s- in any
the Company or any ctaer Member
or the Company's ~~sinessi or
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rent and performing the covenants and agree-
ments herein, sh~ll and may at all times
~uring the said term peaceably and quietly
have, hold and enjoy the said premises for
the term hereof.

2. Right to Assign and Sublet. LESSEE shall
have the absolute right to rent individual
apartment units in the Project, and in so
doing shall comply with the provisions of
8.14. below. When in the opinion of the City
Manager, and suLject to the approval of the
City Council whenever required, if it is
deemed consistent with the best interests of
the CITY, LESSEE may assign this lease or any
int~rest therein and may sublease any portion
thereof to an assignee or sublessee who has,
in the dbinion of ~ity Manager, the financial
capability and overall competence to success-
fully operate the assigned or subleased
premises. The consent of the City Manager
and/or City Council will not be unreasonably
withheld. This lease and any interest herein
shall not be assignable by operation of law
without the written consent of the City
Manager. Any or all of the following actions
will be, considered trafficking in the lease-
hold which is not a permitted activity under
this contract and will be considered as
contrary to the CITY'S best interests:

a. Assignment or subleasing 'by LESSEE for a
consideration in excess of a reasonable
return on the actual value Of the LESSEE'S
installed improvements and/or services
rendered.

b. Subleasing of the primary function of
the lease or subleasing of a major
portion of the leasehold.

c. If CITY 'has been notified in writing of
the existence of a trust deed or mortgage
secured by the leasehold, CITY agrees to
give the trustee or beneficiary notice
of any sublease or assignment prior to
CITY'S approval thereon.

-5-
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EXHIBIT A

DEFINITIONS

1.1 Act. The Beve:::-lv-;<:ille:iLimited Liability C::mpany
Act as sec forth in Section 17000 et ~. of the Corporations Code
of California, as amended from time to time (or any corresponding
provisions of succeeding law) .

1.2 Articles. The Limited Liabiliey Company Ar~icles
of Organization (Form LLC-1) fi:ed wit~ respect to the Comp:iny.

1.3 Bankruotcy. With :::-espectto any Member, a general
assignment for the benefit of such Member's creditors, the
commencement or acquiescence in the commencement of proceedings
under Tiele 11 of the United States Code or any other bankr~ptcy,
insolvency or readjustment of debe or liquidation law or seatute
of the federal government or any state government, or the
adjudication of such Member as bankrupt or insolvent under any law
or statute or the application by such Member for any action which
indicates its approval of, cor-sent to or acquiescence in the
appointment of a trustee or receiver with respect to such Member's
estate or assets, or any portior: thereo:.

1.4 Caoital Account. The capital account established
and maineained for each Member in accordaDc~ with Paragraph 8.

1.5 Cash Available f~om O'.:eracio~1.~. The net Cash
received by the. Company from the prcceeds 0: Company operations
(including, without limitation, net proceeds derived from the sale
or refinancing of Company Assets) in excess of the current and
foreseeable needs of the Compar.y, as determined by the Manager in
its sole and absolute discretion. Items to be deducted from che
proceeds of Company operations in determining the Company's c~rrent
and foreseeable needs and the amount: of Cash Available from
Operations may include, without limitation, (i) amounts necessary
for the payment of all costs, expenses (including the comper.sation
of Sunrise Management Company pursuanc to Paragraph 5.7),
obligations, liabilities, debt service payments, repairs,
replacements and capital improvements; and (ii) such additional
amounts as the Manager may determine to be necessary as a reserve
for working capital, contingent costs, expenses and liabilities of
the Company.

1.6 Certificate
Cancellation (Form LLC-4)
Paragraph 17.3.

of Cancellation. A Certificate
filed for the Company pursuant

of
to

1.7 Certificate
Dissolution (Form LLC-3)
Paragraph 17.3.

of Dissol~tion. A Certificace
Company pursuant

of
tofiled for the
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1.8 Code. T~e Inte=~a: Revenue Code of 1986, as

amended, or corresponding provisions of succeeding revenue laws.
1.9 Comoanv Assets. The ?=operty and all other tangible

and intangible assets of ~he Com~any.
1.10 Dissociatoon Event. The occurrence to a Member of

any of the following:
1.10.1 The Member w i.thdzaws from the Company with

the consent of the Manager, or with regard to the withdrawal of
the Drogin Trust, with the consent of Welch;

Membership
Agreement;

1.10.2
Interest in

The Me~e= attempts to transfer
violation of the provisions of

its
this

1.10.3 The Bankruptcy of such Member;
1.10.4 In the case of a Member who is a natural

person, such Member's death or the entry of an order by a court
adjudicating such Member incompeten~ to manage his or h~r person
or estate;

1.10.5 In the case of a Member that is a trust
or is a Membe~ by such Me~~er's capacit~ as trustee of a trust, the
termination of the trust (but not me=ely the s~bstitution ot a new
trustee:;

1.10.6
liability company or
commencement of winding
partnership;

In the case of a Member that is a li~ited
a part.nership , the dissolution and

up of s~ch limited liability company or

1.10.7 In the case of a Member that is a
corporation, the filing cf a certificate of such corporat don 's
dissolution or the equivalent, or the revocation of its charter or
articles of incorporation, and the lapse of ninety (90) days after
notice to the corporation of a revocation of its charter or
articles without a reinstatement of its charter or articles during
said ninety (90) days; or

1. 10.8
the distribution by the
in the Company.

In the case of a Member that is an estate,
fiduciary of the estate's entire interest

1.11 Exercise Notice.
another Member's Membe=ship
Paragraph 14.3.

Notice
Inte=est

of a Member to purchase
delivered pursuant to
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1.12 7.iguida::or. The :'!a:lager,or

selecced by che remain~ng Members who shall be
theac::ions specified in Paragra~h 17.

:.: rione . 3. Metnbe~
~~~horiz~~to ta~e

purposes,
1.13 Loss. The Company I sloss
dece~ined in accordance with Exhibit

fo~
"r•.

in::ome tax

1.14 Manaaer. Stephen 3. Drogin (the sect Lor and trustee
of the Drogin Trust) and any other Person appoinced or elected as
the manager of che Company in acc::rdance with Paragraph 3.

M.
of

1.15 Member.
Plumleigh and Odmark
the Company pursuant

The Drogin Trust, Welc::, R. Plumleigh,
or any o::her Person admi::ted as a Member
to Paragraph 13.1.

1.16 Membership Interes~. With respect to eac~ Membe~,
such Member's entire right, title and Lntere sc in and co the
Company and the Company Assets, .including any vot.Lnq and other
rights associated with such Member I s ownership Lnt.eres t; in the
Company.

1.17 Percentage Errterest , For each Merr.ber, rne
respective percentage ownership iuterest with respec:: to the
Company set forth in Paragraph 10.1.

1.18 Person. An individual, part:nership, limited
partnership, corporation, limited liability company, t rus c , estate,
association. or other entity, whether domestic or foreig:l.

1.19 Profit.
purposes, determined in
Exhibit A.

The Company's profit fer income tax
accordance with pages 4 through S of this

1.20 PrODertv. That certain improved real property in
San Diego, California and more particularly described in Parcel 1
of Parcel Map No. 6077, filed in the Office of the County Recorder
of San Diego County, California, on June 22, 1977.

1.21 Transfer. The sale, transfer, hypothecation, encum-
brance or other conveyance of a Membership Interest, or any legal
or beneficial right or interest therein, whether voluntarily, by
operation of law, by gift or otherwise, or, if the context so
requires, the act of selling, transferring, hypothecating,
encumbering or otherwise conveying a Membership Interes::, or any
legal or beneficial right or interest therein, whether voluntarily,
by operation of law, by gift, bequest or otherwise.

1.22 Transferee. A Person to which a Merr~ership Interest
is Transferred pursuant to this Agreement.

1.23 Treasurv Regulations. The federal regulations
promulgated under the Code by the Department of the. Treasury,
including corresponding provisions of succeeding law.

- 3-
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EXHIBIT B

ALLOCATION OF PROFIT, LOSS
AND OTHER ITEMS AMONG THE MEMBERS

OF S T ASSOCIATES, LLC

1. Definitions. As ~sed in the Agreement and t~is
Exhibit B, the following ter~s shall have the following meanirrg:

1.1 "Comcany Minimum Gain" shall mean, with respect to
any Company fiscal year, the "partnership minimum gain" compuced
strictly in accordance with t~e principles of Section 1.704-2{d)
of the Treasury Regulations. Subject to the preceding senterrce,
"Comcany Minimum Gain" means t~e amount determined as follows: (i)
first, compute, with respect to each Nonrecourse Liability, the
amount of taxable income or gain that would be realized by the
Company if the Company disposed of (in a taxable transaction) the
Company property subject to the Nonrecourse Liability in full
satisfaction of that Nonrecourse Liability (and for no otne r
consideration), and (ii) add together the amounts so computed for
all Nonrecourse Liabilities of the Company. This sum is the
"Comcany Minimum Gain."

1.2
provided by
Regulacions.

",=E,""c,",o"-,n",o~m,""i~c,,--...:R~l.,,,·s:=..:::k...,....,o><,.=f_L"""o,,:s=s" sha 11
Section 1.704-2{i) and 1.752-2

have the me an i nq
of the Treasury

1.3 "Nonr~course Liabilities" shall mean liabilities of
the Company treated as "nonrecourse liabili ci.es " unde r Secti'.:>n
1.752-1 (a) (2) of the Treasury Regulations. Subject to the
preceding sentence, "Nonrecourse Liabilities" me~ns liabilities of
the Company (or a portion thereof) for which nc Member bears the
Economic Risk of Loss.

1.4 "Profit" and "Loss" of the Company shall be the
Company's net profit and net loss for federal income tax purposes,
subject to the following adjustments:

1.4.1 Any income of the Company that is exempt from
federal income tax and not otherwise taken into account in
computing Profit or Loss shall be added to such taxable income or
loss;

1.4.2 Any experrditures of the Company describec in
Section 705 (a) (2) (B) of the Code or treated as Section 705 (a) (2) (B)
expenditures pursuant to Treasury Regulations Section
1.704-1 (b)(2) (v) (i) shall be subtracted from such taxable income
or loss; and

1.4.3 Gain or loss resulting from any disposition
of property contributed to the Company by any Member with respect

N:\1\:336\~6548\~rans\S~~ibicB.82~ -1-
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to which gain or loss is r:cogniz:d f=r f:deral income tax pur~~ses
shall be computed by ref:rence to ~~: fair-market value of suc~
property at the time of cont r i.cut i.cn (i.e., the initial va Lue
credited to the con~ributing. ~e~er's Capital Acc=u~~)
notwithstanding that the fair-markec value of such property a~ c~e
time of contribution differs form its adjusted tax basis.

1.4.4 If the "book" value of any Company assec is
adjusted pursuant to Treasury ~egula~ion Section 1.704-
l(b} (2) (iv) (f), the amount of such adjustment shall be taken inca
account as gain or loss form the disposition of such assec fer
purposes of computing Profit or Loss.

1.4.5 Any depreciation, amortization or other cos~
recovery deductions attributable to Company assets and taken in~o
account in computing such taxable income or loss shall be computed
with reference to the "book" value of such assets rather than with
reference to their tax basis.

2. Tax Allocations .

. 2.1 Allocation of the Profic and Loss of the Com~anv.
Company Profit and Loss shall be allocated among the Members in
the order of priority set forth below:

2.1.1 Qualified Income Of;sec.

2.1.:i..1 Any Member who unexpectedly receives an
adjust~ent, allocation or distribution described in subparagraphs
(4), (5) or (6) of Section 1.704-1 (b) (2) (iil (g) of the Treasury
Regulations, which adjustment, allocation Qr distribution crea~es
or increases a deficit balance in that Member's Capital Account in
excess of such Member's share of Company Minimum Gain, shall be
allocated items of "book" income and gain in an amount and manner
sufficient to eliminate or to reduce, as quickly as possible, the
excess deficit balance in that Member's Capital Account so created
or increased.

2.1.1.2 Allocations under this Paragraph 2.1.1
shall comprise a pro rata portion of each item of Company income
(including gross income) and gain for the year. For purposes of
this Paragraph 2.1.1, Capital Accounts shall be adjusted
hypothetically as provided for in Sections 1.704-1(b} (2) (ii) (g) and
1.704 -1 (b) (4) (iv) (~) of the Treasury Regulations. The Members
intend that the provision set forth in this Paragraph 2.1.1 shall
constitute a "qualified income offset" as described in Section
1.704-1 (b) (2) (ii) (g) of the Treasury Regulations. Such section of
the Treasury Regulations shall control in the case of any conflict
between that section of the Treasury ~egulations and this Paragraph
2.1.1.

N,\1\1336\4654B\Trans\ExhibitB.B24 -2-
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2.1.2 Mini~um Ga'~ C~araeback.

2.1.2.1 If t~~r~ is a n~t decr~ase in the Co~pany
Minimum Gain during a Compa~y taxable year, ea~h Member shall be
alloca::ed items of income and gain in accordance with Secci.on
1.704-2(f) of the Treasury Regulacions and its requirements fer a
"minimum gain chargeback."

2.1.2.2
Company shall allocace
taxable year (and, if
proport ion to, and to
Member's share of the
determined in accordance
Regulacions.

Subject to Paragraph 2.1.2.1 above, t.he
to each Member income and gain for that
necessary, subsequent taxable years) in
the extent of, an amount equal to t.he
net decrease in Company Minimum Gain

with Section 1.704-2 (g)(2) of the Treasuly

2.1.3 Allocation of Loss. Except as otherwise
specifically provided in the Agreement, including wichout
limitation, the provisions of Paragraphs 2.1.1 [entitled "Qualified
Income Offset"l and 2.1.2 [entitled "Minimum Gain Chargeback"l, all
Loss (including all expense items separately stated on Company's
tax re::urn)shall be allocated to the Members as follows:

2.1.3.1 First, the Company shall allocate Loss to
the Members in the same amounc s and in the reverse order of
alloca::ion as Profic previously was allocated pursuant to
Paragraphs 2.1.4.2 and 2.1.4.3 below, less the amount, if any, of
Loss previously allocaced pursuant to this Paragraph 2.1.3.1, un~il
the aggregate Less allocated pursuanr;to this Paragraph 2.1.3.1 for
such Company taxable year and all previous Company taxable years
is equal to the aggregate Profit allocated to the Members during
all previous Company years pursuant to Paragraphs 2.1.4.2 and
2.1.4.3 below.

among the
Interests.

2.1.3.2 Second,
Members according

the Company shall allocate Loss
to their respective Percentage

2.1.4 Allocation of Profit.
provided in this Agreement, Profit shall
Members as follows:

Except as otherwise
be allocated among the

2.1.4.1 First, the Company shall allocate Profit
to the Members in the same amounts as Loss previously was alloca::ed
pursuant to Paragraph 2.1.3.2 above, less the amount, if any, of
Profit previously allocated pursuant to this Paragraph 2.1.4.1 and
Paragraphs 2.1.1 and 2.1.2 above, until the aggregate Profit
allocated pursuant to this Paragraph 2.1.4.1 for such Company
taxable year and all previously Company taxable years is equal to
the aggregate Loss allocated to the Members during all previous
Company years pursuant to Paragraph 2.1.3.2 above.

-3-
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2.1.4.2 Second, ~f any Member ~as a deficit oalance

in its Capical Accounc, the Compa~y shall allocace Profic to eac~
Member in the proportion that suc~ ~ember's deficit balance Capital
Account bears co the aggregate deficit Capital Account balances of
all Members, until no Member has a jeficit Capital Account balance.

2.1.4.3 Thereafter, the Compa~y shall allocace all
remaining Profit to the Members pro rata in accordance with their
respective Percentage Interests.

2.1. 5 [OMITTED]

2.1.6 Allocation of Certain Tax Items. Subject to
Section 754 of the Code and Section 1.704 -1 (b) (4) (L) of the
Treasury Regulations, allocations of tax items for federal arid
state income tax purposes shall be allocated to the Members in the
same manner as the book items corresponding to such tax items are
allocated pursuant to Paragraphs 2.1".1 through 2.1.5 above. As
stated in Treasury Regulations Section 1.704-1 (b) (4) (L) , when any
property of the Company is reflected in the Capital Accounts of the
Members and on the books of the Company at a book value that
differs from the adjusted tax basis of s~ch property, then certair-
book items with respect to such property will differ from certai~
tax items with respect to that property. Since the Cacita.l.
Accounts of the Members are required to be adjusted solely for
allocation of the book items, the Member's shares of ~he
corresponding tax items are not independently reflected by
adjustments to the Capital Account s . These tax items will be
shared among the Members in a manr-er that takes account 0f the
variation between the adjusted tax basis of the applicable praperty
and its book value in the same manner as variations between the
adjusted tax basis and fair-market value of property contributed
to the Company are taken into account, in determining the Member I s
share of tax items under Code Secti.on 704(c). In making
allocations of tax items of the Company, the Company shall comply
with the foregoing principles enunciated in Treasury Regulations
Section 1.704-1(b) (4) (i).

2.2 Code Section 704(c) Allocation. If at any time a Member
contributes property to the Company, then Profit and Loss with
respect to such contributed property shall be allocated (solely for
income tax purposes and not for the purpose of the Company's Books
of Account) between the Members in accordance with Section 704(c)
of the Code so as to take into account any variation to the Company
between the adjusted basis of such contributed property for federal
income tax purposes and the fair-market value of such contributed
property at the time of the contribution. If at any time the
Manager revalues the book value of Company property on the
Company's Books to more accurately reflect the fair-market value
of such property, then income, gain, loss or deduce ion with respect
to such revalued property shall be allocated (solely for income tax
purposes and not for the purpose of the Company's books of account)
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between the Members in accordance Wlcn c~e ~~inciples of Seccion
704(c) of the Code so as to take into acc~u~c any variacior.to the
Company between the adjusted basis of such ~evalued property for
federal income tax purposes and che bock va:ue of such revalued
property.

2.3 Tax Allocation Not Described in this Exh-ibit. Any
Company income, gain, loss or deductLon fG~ federal and state
income tax purposes (if and to the extent noc included within the
allocations of Profit or Loss as provided herein) shall be
allocated in the same manner as Profit and Loss is allocated
pursuant to Paragraphs 2.1.3 and 2.1.4 above.

2.4 Allocation Between Assianor and Assianee. The portion of
the income, gain, losses, credits and deduc~ions of the Company
for any fiscal year of the Company during which a Membership
Interest or Economic Interest is assigned by a Member (or by an
assignee or successor in interest to a Me~be~), that is allocable
with respect to such Membership Interest or Ec~nomic Interest shall
be apportioned between the assignor and the assignee of the
Membership Interest or Economic Interest on the basis of the
interim closing of the books method provided by the applicable
Treasury Regulations under Sectiun 706 of the Code.

2.5 Express Consent to Allocations. The allocations which
are to be made pursuant to this Agreement, i~cluding allocations
of distributions, are expressly consented to by each Member as a
condition of becoming a Member.
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5.2 .2 .2
againsc the Company; or

5.2.2.3 The Manager's co~v~~~~on of any
felony involving moral turpitude resulting in the ~~prisonmenc of
the Manager or any of its principa~s or officers.

5.3 Eleccion of New Manaaer. If the Manager ceases ~o
be the Manager upon the occurrence of any of ehe evenes specified
in Paragraph 5.2, ehe Members shall elect a new ,~anager,who must
be a Member of the Company. If necessary, Welch snalL serve as
Manager temporarily until such new Manager is elec~ed.

5.4 Performance of Ducies; Liabilitv of ~anaaer. The
Manager shall not be liable to the Company or to any ~ember for any
loss or damage sustained by the Company or any Me~e~, unless the
loss or damage shall have been the result of fra~d, deceit, gross
negligence, reckless or intentional misconducc, or a knowing
violation of law by the Manager.

5.5 Indemnification. The Company shall indemnify,
defend by legal counsel of the Manager's choice and hold harmless
the Manager and its officers, direccors, shareho:ders, employees,
agents, affiliates, successors and assigns from and against any
and all claims, demands or liabilities arisi.r:gout of or in
connection with any acts performed or omitted to te performed by
them in connection with the Company's business, ~~less the lOSS,
liability or damage was caused by che gross negligence, fraud or
criminal act of the inde~~ifi~d Person.

5.6 Insurance. The Company shall have the power to
purchase and maintain ins~rance on behalf of the ~!anagerand any
Person who is or was an agent of the Company agains~ any liabilicy
asserted against such Person and incurred by such Person in any
such capacity, or arising out of such Person's sta~~s as an agent,
whether or not the Company would have the power to indemnify such
Person against such liability under the provisions of Paragraph 5.5
or under applicable law.

5.7 Prooertv Manaaer. Sunrise Manageme~e Company shall
act and operate as the property manager for the Project and shall
receive for such services monthly compensation in an amount equal
to 5% of the total gross receipts received by t::eCompany during
each such month. As part of such management services, Manager
shall cause Sunrise Management Company to provide office space and
reasonable telephone and other utility services in connection with
such office space, day to day bookkeeping services (exclusive of
the services of the certified public accountant e~ployed by the
Company to make annual accountings of Company's bocks and records
and complete reports reflecting such accoun~ings and the
informational tax return of Manager and of the cose of all computer
services), and general supervisory and manage~ent services
(exclusive of the services of resident managers a~ the Project).
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Eac::"of the Me:nbers ackriowLe dg e e::e Dz'cq in Tr-..:seis che sole
shareholder of Sunrise Manage~e~c C~~~a::y an~ thac any conflict of
interesc which may exist is waive~.

5.8 Death of Cur~e::- ·Ma::acer. Noewit::"seanding anyching
to the contrary in this Agree~e~e, if che current Manager,
Stephen B. Drogin, dies prior co ive2.ch,.aridWelch is a Member at
such time, Welc::"shall be appointed Manager.

6. MEMBERS.

to the
require

6.1 Certain Decisions. Any provision of
contrary notwithstanding, the following

the unanimous consent of ehe Me~~ers:

this .'\greement
actions shall

6.1.1 Commencing procedures to dissolve and wind
up the Company, except as expressly provided in this Agreement;

6.1. 2
17551 of the Act;

Merging the Company pursuant to Section

6.1.3 Amending che Areicles or this Agreement;

6.1. 4 Admicting any additional Member;

6.1.5 Changing the nature of the. Company's
.bus iness; and

6.1. 6
impossible to carry on
of the Company.

Undertaking any ace which would make it
the ordinary business affairs and operations

6.2 Limitations on tv!e'!1bers. Except as provided
specifically in this Agreemenc, no Member shall have the right or
power: (i) Section 17252 (a) or any other provision of the Act
notwithstanding, to withdraw or reduce its capital, except as a
result of the dissolution of the Company or as otherwise required
by law; (ii) to bring an action for partition against the Company;
or (iii) to demand or receive property other than cash in return
for its capital contributions to the Company. Other than upon
dissolution of the Company as provided by this Agreement, there has
been no time agreed upon when the ccntributions of the Members must
be returned, and no Member shall have the right to require that
the Company return any contributions to the capital of the Company.

6.3 Liabilitv of Members. Except as expressly provided
in this Agreement, no Member shall be responsible as such for the
debts or liabilities of the Compa~y. The failure of the Company
to observe any formalities or requirements relating to the exercise
of its powers or management of its busi::ess or affairs under this
Agreement or the Act shall not be grounds for imposing personal
liability for debts or liabilities of the Company on the Manager
or any Member.

N:\1\l936\1654a\t~ans\Ag=~?e=2.32~
7/30;~6. 3:36am

-6-



• •
5.4 No Manacement and Con~rol. No Member (except cne

who is t~e~ ~ne Manager) shall have the power, right or author~~y
to and snaIl not take pare in the control, conduct, management or
operaeicn of the Company and shall have no power, right or
aucho ri ty t c act for or bind t he Company, including during ~he
winding up period following dissolution of the Company. No Memcer
shall have the right to approve any matters other than these
described in Sections 17103 (b) and 17103(c) of the Ac~ and these
expressly se~ forth in this Agreement, and any other action may be
taken by t~e Manager without the approval vf the Members.

7. COMPETITION.

7.1 Competition. No provisions af this Agreement shall
be construed to prevent Manager or any Member (or any principal or
affiliate of Manager or any Member) from engaging in any other
business including, without limitation, any business competitive
with Company_

7.2 Investment or Manaaement OCool-tunities. None of the
Members (or any principal or affiliate of any Member) shall be
obligated to present to the Company C1:· the Members any particular
investment or opportunity which is simila= to the purpose of the
Company, even if the opportunity is of a cha rac t er which, if
presented to the Company, couLi be t3.ke!i by the Cempany, and each
Member (or any principal cr af f aLi ace of any l\1t:lnber)ahaLl. have the
t'ight to Fake for its own account or to recoffimend to others any
Lnve scrnent;opportunity wh i.ch is si.rni Ls r ':G the purpose of t he
Company_

8. CAPITAL ACCOUNTS _ The lll!~mbersackr.owLedqe and agree that
for income tax. purposes, the Company shall be governed by
subchapter K of the Code; ac~ordingly, a separate capital account
shall be established and maintained f or each Member ("Capital
Account") strictly in accordance with the rules set forth in
Section 1.704-1(b) (2) (iv) of the Treasury Regula~ions. If and to
the extent required by the Treasury Re9ulations promulgated under
Section 704 of the Code, upon (i) distribution of assets (other
than money) of the Company to a Member, or iii) the liquidation of
a Member's interest in the Company, to Leflect unrealized gain or
loss, the Capital Accounts for t~e Members shall be adjusted for
the hypothetical "net book gain" or "net hook loss" (as defined in
the Treasury Regulations promulgated under Code Section 704) that
would have been realized by the Company if the Company Assets had
been sold for their fair-market values in a cash sale. Capital
Accounts also shall be adjusted upon the constructive termination
of the Company as provided under Section 708 of the Code as
required by Section 1.704-1(b)(:;:)(iv) (JJ of the Treasury
Regulations.

~:\! '.~~3t'\ .. ;~.;;\ :.=a:-.3\Agr:pe:::-2 324
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9. CA?ITALIZATION.

9.: Caoi~al ContributiollS. Effec=ive as c= uanuary
1996, each Member shall contribute to the Com~a~y su:::~ Me~~er's
enti.re Partnership Interest to the capital of =::~ C::::::pany. ~:o
Member shall be required to make any other sub3e~~e~~ c:::ntributicn
to the capital of the Company.

9.2 No Withdrawals ~ Section '17252 (c; cr any other
provision of the Act notwithstanding, no Me:nber sha:':' have t::e
right ~o withdraw any capital contribution or co :~3ke additional
contribut ions to the capital of the Company w". ':::Oi.'~ the prier
written consent of the Manager.

9.3 No Interest. No interest shall :::e ~ai'able w~~n
respect to any Member's contribution to the capi.t aL of =::e Company.

9.4 Sources of Additional Caoi t.a l Inyes=rr,e~=. If t r,e
Manager determines that the Company has ca sh ne eds i~ excess ef
available funds (for any expenditures or reserves in excess of Cash
Available from Operations and Proceeds Ava i Labi e fr:::m Sale er

. Financir,g Transactions) the Company may borrow f und s fr:::·::tfinancial
institutions::-r other sources of cap i t aI or: suc.; terms arid
conditivns as the Manager and Welch deems aavis~ble.

10. PERCENTAGEINTERESTS; INCOMETAX]~LOCA?IOKS.

1,C.l Percenr.age Interest~. S,;:ction 1.725iJ or any orhe r
p.rov i s.ron of uhe A.ct notiw i ths t and i.nq , eac a i·1,=r:"::;ec.'s .--:especth-e
Percentage Interest shall be as follows;

MEMBSR PERCENTAGEINTEREST

D1'ogin Trust
Welch
R. Plumleigh
M. Plumleigh
Cdmark

50~o
20%

5%

20%

Total:

Section 17250 or any other provision of the Ace to t::e contrary
notwithstanding, the Members I respeccive Per ce nt aqe In'.erests sha:'l
not be adjusted to reflect any distributi:ms f::-:;m t ae Compar:y
pursuant to Paragraph 11.

10.2 Allocation of Profit aud Loss. All all:::cations cf
Profit and Loss, and other items of Lnccme , ga:'r., :::redit arid
deductLm of the Company shall be made in ac cc r danc s with the
provisions and conditions of Exhibit B.

10.3 Accounting Decisions. _~ll de c i s i cas
accounting and tax matters shall be made by che Ma~aqer.

as

N:\1\1~36\46S4a\~~3~S\Ag~~pe~2.324
'1/]0/96, 9,36am

-8-



• •
10.4 Tax >'!at::ers. T::e Company's tax and f:.scal ye ar

shall be the caler::iar ye ar , ur'.._esst he Manager shall eLec t, _
di f f erent; fiscal year at any :::':::e. The aCCOU'1C3or..csshall ce
instructed to prepa::::-eand file al: required income ::3oxre::urns fcr
the Compar..y. The M3.nager shall ce the "tax matters pa:-::ner"fc:-
purposes of Seccion 5231(a) (7) of ::he Code. The l-1anage:::shall ce
the "notice partne:::-"w i tha,n the ::<eaningof Section 622:3 of t:-_e
Code. Upon req~est. of any Membe::::-,the Manager, in its sole ar::i
absolute discrecion, may make the election for the Company under
Section 754 of the Code to adjust. ::hebasis of the Company's assets
as described in Sec::ions 734 and 7~3 of the Code.

10.5 Obli=ations of Mem~ers to Recort A' locations. Tile
Members are aware of the income tax consequences of the allocations
made by this Agreement and hereoy agree to be bound by the
provisions herein when reporting c::eir shares of Company Lncome arid
loss for income tax purposes.

1J.. C.~SHDISTRIB1JTIONS. Da st ri.but Lons of Cash Ava i.Lab Le frc:n
Operations shall be made to the Members at such ti:ne or times ::.s
the Manager determines that.the Cc~pany has adeq~ate Cash kvailable
from Operations. p is t ribuc Lons of Cash Ava i Lab l.e from Ope:::-atic;:s
shall be d.ist r i.bu t ed to the Meml::ers according co the foll'owi!::]
priorities (except upon terminatim: of the Ccrnparry,in which eve r.c,
available funds sha:l be utilized or distrihclted acccrolr'..gco th~
priorities set forth in Paragraph 17 be lew) :

11.1 Fi rsr., to the Man2.ge::::-for cur reut;operatL2g expenses
he has i.ncurred on J:ehalf of the company fr.Jrwb.ich it nas vnot; bee n
reimbursed (the Manager may Lncur cere ai,n ccst;s and expenses ori
behalf of the Cornpariyfor, arnoriqother things, legal fees and ccst s
incllrred in preparation of this Ag::::-e=mentand. the f0rmacion of the
Company) i

11.2 Thereafcer, to the Members pro raca in accor-dancs
with their respective Percentage Interests.

12. BOOKS AND RECORDS; ACCOu~TS.

12..1 Records. The Manager, at the Company's expense,
shall maintain for and on behalf of the Company, at its principal
office in San Diego, California, the books and records required J:y
Section 17052 of t ne Act. Upon the request of a t-!e:nber,icz:
purposes reasonably related to such Member's Membership Interest,
the Manager promptly shall delive:::-to such Member, at the expense
of the Company, copies of the informat ion r'equi r-ed to be maintaine:i
by Paragraph 12.1.

12.2 Reimnursable Exoer:ses. Expenses of the Company
shall be billed to and paid by the Manager The Manager shall
receive from the Company reimburse~ent for all actual ou t s of -pocke::
expenses incurred by the Manage:::-in furthering the Company's
business, including, but not 1imi.:.edto, amount.s expended for t he
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ma~~~e~ance of Company booKs ~~~ r~corcs and any f~~~s adva~ced to
organize the Company or for =~~:=~pany's be~efit.

12.3 Bank Accoun~s. ~~~ Manager may ope~ accounts at
banks or other financial ins~i=~=i=ns as =he Manager ~e~ermines are
appropriate. Only the Manager s~all be,an authorized signatory
upon each such bank account. T::e amounts to be deoos i t ed and
maint.ained in each account shal:" :::e de~ermined by t::e-Manager.

12.4 Annual Audit. ~: deemed necessary or appropriate
by the Manager, the f Lnanc i aL cc cks and records of the Company
shall be audited annually by ar; independent firm of ce rt i f i ed
public accountants selected by ~~~ Manager.

13. TRANSFER OF MEMBERS::::::::::;:NTER3STS. No Member' shall
Transfer all or any portion of i:s Membership Interes~ without the
prior written consent of the ~:~~~ger and Welch. Ally pu rpozt ed
Transfer in violation of this Agreement shall he void and
ineffectual and shall not opera:e ~o Transfer any right, title o~
interest in or to t.he purported ~ransferee. Each Member agrees
that auch Member shall remain Liab Le for damages and shall be
subject to appropriate inju~c=ive r~lief for a~y Transfar made or
at.tempted to be made in vi.oLa t Lcn of the r-est.r ict Lon s Ln this
Agreeme~t. Upon the ~ransfer c:: any Mclr.ben,hip Lnter-est; pu rsuant;
to this Agreement, the Capital Account of the sellir:g Melnber that:
is att:::ibutable to the so id 0: ~ransferring Meml.'ership Int~cest.
shall carryover to and sha 1::' ::e assumed by the Tz ans f er-ee .
Notwithstanding the foregoing, ~~a follOWing transfers shall not
require the cons eric of the Mana::.;::::0"- \'l€:lch:(i) t::e t rans ter by
the trustee of the Drogin Trust. ':J::' j.ts ~1E:mbership I.::t.erestto t:he
beneficiaries of the Drogir: T~··,,:s,= upon t.he death of St.ephen B
Drogin, and (ii) the transfer :JE 'i"€:.:ch"s Mer:!bership Interest by
succession or testamentary ~~5~osi~ion to Welch'S spouse or
children upon tne death of Welci.

14. DISSOCIATION OF A M=~3=?

14.1 Dissociation. A ~1em!:ershall .:ease to be a Member
of the Company upon the occurr~::ce of a Dissociation Event to such
Member. Section 17252 (a) or ariy ct.her prov i si.onof t he Act, to t.he
contrary notwithstanding. no Me:r:·:jershall withdraw f rcm tr.eCompany
prior to expir~tiQn of the ~ecm of the Company, excep~ as
specifically permitted by this Agreement. A Member who suffers a
Dissoci3tion Event shall nc lcnger be entitled to vote or
participate in the managemen~ 0::: control of the Company or to
demand information except as specifically required by this
Agreement. Section 17252 (-::) cz ariy other provision of tne Act t o
the contrary notwithstanding, no Member shall be entitled to
receive any cash or assets fro2 che Company upon the occurrence of
a Dissociating Event, except ~s provided in this Paragraph 14.
Notwithstanding anything to t::e contrary in this Agreemen~, ;:he
death of Welch or the terminacion of the Drogin Trllst due to the
death of Stephen B. Drogin s:::;::'::"net; constitute a Dissociation
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Eve~t as to these ~embers fer =~e pur~oses 8f c~~s ~~r~gr~~h 14.1
only.

14.2 E::=ect of Disscciation Evenz . Excepc as provided
in Paragraph 16 bel~w, if any ~ember suffers a Dissocia=ic~ Event,
the Cornparry shall not be di.sao ived . ~ather, t ne personal
representative, executor, c~usceel acm~nist~a~oY, g~ardian,
conservator or other successor-in-interest (collectively,
"Representative") of such Me::'~erwho surrera such Diss;:;ciation
Event must comply with the re~~irements of Paragrap~ 14.3 below.

14.3 Ri=nt of Purchase. Except as provided in Paragraph
16 (Events of Dissolution), i.: any Merr~be:r'other than tne Drogin
Trust or Welch suffers a Dissociation Event, the Drogln Trust and
Wel::::hshall have the right to purchase such Member' 5 Membership
Interest in the Company upon the provisions and co::ditions
specified in Paragraph 15 belcw. :f both the Drogin Trust and
Welch wish to exercise their rigt.ts ':.0 purchase under this
Paragraph 14.3, each such parcy'shall have the right t8 purchase
a portion of the selling Membe::e'sMembershi.p Int=rest equal to the
proportion which each of such party's Percentage Inter=st in the
Company bears to the aggregate P·.",rcertt.ageLnterest; of the Droc;in
Trust and Welch at that time. To exercise its ::eightto purchase
the Membership Interest ,)f'aMember suffering a Dissociation Evenc
as provided he reunde r , the Mernrer mu st; de Iiv es: an Exercise Not ice
co tl"".eMar~agerand the Member o-r.Repre.se~!::.at'iveof the lViernber
suffering. a Dissociation Event.

15. PRICE r T-::-R..VISAND COND!TIONS OF FcJRC.HAS=:.

15.1 Puzcna se Price. The purchase price (h r>urchase
Price") for the Membership Lnt.e zest of any l\1emberselling under the
prov i.si cns of Paragraph 14.3 her'ein :"i?aragr;;.ph15 Selling Memb-::r")
shall ce the fair-market value of the Paraorap h 15 Selling Member's
Membership Interest which, Section 17252(c) or any other p~ovision
of the Act to the contrary notwithstan':l.ing,shall be de t ermined
strictly in accordance with this Paragraph 15. The Purchase Price
for the Paragraph lS Selling Member's Membership Interest shall be
based on the. Property Value (as def Lned below) and determined
pursuant to the formula set forth in Paragraph 15.2.4 below as of
the date of deli very of an Exercise N0tic-:! by the Member (s)
(singularly or collectively, "Pu.rchasing Member") pur chas i nq the
Paragraph 15 Selling Member's Membership Interest.

15.2 Metnod of Determinina ?....rchase Pr;ce. The Purc..hase
Price shall be de:ermined as follows:

15.2.1 The Property Va Lue shall ref er to. tho:':
fair-market value cf the Prope~ty ("Property Value") .

15.2.2 Within thirty days after the date the
Purchasing Membe:::-delivers an Exercise Notice to the Paragraph 15
Selling Member (or its Representative), the Purchasing Me~ber and
Paragraph 15 Selli~g Member shall meet dnd in good faith seek to
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agree upon the Property Val~e as of che date of de1~7er7 ~_ c~e
Exe~ciseNotice. If, dur~ng~he ~hirtydays followi~~~~e d:~~ ~~e
Purchasing Member and Paragraph 13 Selling Member firsc ~eec i~ an
ef~ort to establish the Propercy Value ("Negotiating Perici"), c~ey
agree upon such Property Value I their de t.e rm i na z i cn 5:'_5.1.1. be
entered into the formula to determine the Purchase Price as sec
forth in Paragraph 13.2.4 below.

15.2.3 If t ae Purchasing Meinbe:c and ~::e =a::--ag=-39n
15 Selling Member are unable c~ establish the Prcpercy Val~e d~rin9
the Negotiating Period, the ?rcperty Value shall be ciece~ined by
the award agreed to by a single MiU Appraiser ~"Appraiser" i jointly
selected by the Purchasing Me~IDer and Paragraph 15 Se11i"-= Me~er.
If they cannot in good f ai cr; agree to a single ~.p-;:raiser.the
Property Value shall be determine:1 by a majoricy of three
Apprai~ers, one selected by the Purchasing Member, one se:e::ted by
the Paragraph 15 Selling Member :or its Representacive), and one
selected by the two previously selected Appraisers. After
expiraticn of the Negotiating Period. each cf the purchasing and
selling parties shall give nctice of its selection of an Appraiser
to the other party. If eithee party to such purchase faLLS or
refuses tc select an Appraiser within fift.een (IS) days af t er
receipt of written notice of t.he ocher party's seLec t Lcn of an
Apprai ser , t.he P.eoperty va lue shall J:e determined by t::e.single
Appraiser selec~ed. The Appraicler (cr App~~is~rs) art?ll de~er~ine
the Pr:)perty Value as seon as possible. If a ma j o.rit y of t he three
Appraisers are .unable to agree upon the E'rogerty Value within
[orty- f i.ve (45) days after the appc Lnt.rnent;of t ne f1 rst;p';:praiser.
the Property Value shall be an amount equal C'.; the a';'e:::a~eof the
three val-...;esdecermined by the Appraisers. excluding a:Jyappraisal
which is tell per~ent (10%) greater than or te!l perce~r: (1St) less
than th~ middle appraisal. The Property Val~e shal~ be enr:ered
im:.o t.he formula to determine the Purchase Price as se t; f ort.h in
Paragraph 15.2.4 below.

15.2.4 The Marrager, as soon ii6 pc ssi.cLe after
being advised of the Property Value, ahall determine the Purchase
Price pursuant to the following formula:

(Property Value - Existing Debt secured by Peoperr:Yi x
(75%) x (Percentage Interest of Selling Membe:c;

"As of the date of deliverf of the Exe~cisp. Notice.

To illustrate, if a member wit~ a 10% Percentage In~e~es~ suffers
a Disassociation Event and if the Property Value is cecermined to
be $3,000,000 and the debt secured by the Property as of the da::e
of delivery of the Exercise Notice is $2,200,000, then the Purchase
Frice shall equal $60,000 ([53,OOO,OGO - $2.200,OOJ x 73% x 10%).

As soon as the Manager has determined the Purchase Price, the
Manager shall deliver written notice of the Purchase :rice co both
the Paragraph 15 Selling Member and the Purchasi~~ Member
("Purchase Price Notice") J!..Ilyprovision in this Agreerne::tto the
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contrary notwit~standing, t~e ?~r=~asing Member sr.a~~ ~ave t~ree
(3) business days after the delivery of the P~r=~ase Price Netice
to elect not ~o ~rocged wit~ the ~~~=hase, whe~euDcn its purc~as9
option shall terminate.

15.3 Closing. The closing for the purchase and sale ef
the Faragrapt. 15 .:Selling Me:nberI s Me:::.bership Tnt.e r-e s t; shall oc cu r
at the Company's principal place ef business at 10:00 a.m. on the
tenth (10) day arter delivery of t~e Purchase Price Notice, unless
such day is a weekend or national holiday, in which event, the
closing will occur on the next business day. A:. the closing, t~e
Paragraph 1S Selling Member shall deliver to the Purchasing Member
(in form and substance acce~table to tne Purchasing Member) a duly
executed assignm.ent of Mernbership Interest. (w i t h ce rt Lf ica t e (s)
evidencing such Membership Interest, if any). Dpon request of the
Purchasing Member concurrently therewith or at any time and from
time to time thereafter, the Paragraph 15 Selling Member also shall
execute and deliver' such other documents and in3:::.r~;mentsas the
Purchaslng Member determines are necessary or desir~ble to
consumma t e t he c Lcsinq and to transfer cwne rah i.p, title and contrel
of the Paragraph 15 Selling Member's Membersh.ip Interest and the
Company Assets to the ·Purchasing Me:nb""rand ct herwi.aeto allow the
Purchasing Member to use, sell, rent, OWIl.. ope rate or dispose of
the Paragraph 15 Sellir.g Member 's Me:l':Jersl:ipLnt.erest or Lnt.e z-es t;
in the Company Aisets. At the c Los inq , t he Purchasing Memr-er shall
deliver to the Para'.;raj;'h15 Selling t/12.mbercertj,£i.:d:lrcashi er i s
chec ks in payrr.er.t; cf the Purchase P:=:c-:. !r;. "'ddit::'on.the c Lou i.nq
shall LrrcLude a ae ct.Lemerit; of a2.1 debts (if .:,r.:::~ tle~ween the
Purchc:sing r'lemt.e:=ar.dParagraph 15 Seol':' ::'109'tJlemberand i:he?2.::-agr3.ph
15 8",11ing Membe)~ and the Cornparry. AJ.1Y jebts owe d by the ?arag~arh
15 Selling Memner to the corcpany or the Purchaain'3 '''1errttersha Ll, De
due and payable concurrently with the closi.ng, and ~he Fur:haslng
Mernber sha Ll. be ericLc Led to daduct; debts owec to it from the
Paragraph 15 Selling Member from the Purchase Pric2. The
Purchasing Member, in all events, shall indemnify and hold the
Paragraph 15 Selling Merr~er harmless f~cm and again3t any ~nd all
obligations to the Company arising after the ~vent giving rise tD
the ~ight to purchase.

16. TIME OF DISSOLUTION.

1'5.1 Events of Dissoll~tiol.:
dissolved and its affairs wound up upon
following:

The Company shall be
the first to occur of the

16.1.1
unless the business of
of the Membe:=s;

Expiration of the term of the Company,
the Company is conticued with the consent

16.1.2 The unanimous written consent of all the
Members; or

16.1.3 The entry of a decree of judicial
dissolution pursuant to Section 1735~ cf the Act.

~:\1\1~~5\~5S~3\:~a~~·.~g~C;~=2.32~
7/30/:;5. 3:35=.:':':.
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16.2 Effect of E'.rentof Dissoluticr;: Upon t::eoccurrence

of an event described in Paragraphs 15.1.: throug~ 16.1.4, t~e
Company shall cease carrying en its business and affairs, expect
insofar as necessary for winding up the Ccmpany, J::Cl~ its legal
existence shall continue until all its bus~ness and affairs are
wound up and the Certificate of Dissolu~ion are execu~ed and filed
with the Office of the Secretary of Stace of California.

17. PROC~DURE UPON DISSCLUTION.
17.1 Priority of Dis~ribution of Fo..:nds:Upon dissolutien

and winding up the Company, the Liquidator s~all take che following
actions in the order indicated:

liquidate
Liquidator
and pay in
reasonable

17.1.1 First, the Liquidator shall sell,
and reduce to cash the Company Assets, or if the
so determines, sufficient assets with which to discharge
full the debts and obligations of the Company within a
period of time;

17.1.2
all loans, advances,
creditors, including
permitted by law;

Second, the Liquidacor shall pay in full
debts and obligations of the Company to

Members who are creditors, to the extent

17.1.3 Third, t he Liquidator shall distribute all
remaining cash or assets to the Members by the end of the Company
fiscal year, or within ninety (90) days after liquidation, all
remaining cash or assets in kind, pro rata in accordance with their
respective positive Capital Account balances, as determined after
taking into account all Capital Account adjust.merrts for that:
Company fiscal year (other than those made necessary due to
transactions required by this Paragraph 17.1.3); and

17.1.4 Finally, the Liquidator shall take all
such other and further action as may be necessary or appropriate
to dissolve and wind up the business affairs of the Company.

17.2 Distributions in Kind. The Liquidator may elect to
distribute assets in kind rather than the proceeds from the
liquidation of such assets, and such assets need not be distributed
proportionately.

17.3 Winding Up and Certificate of Dissolution. The
dissolution of the Company shall be completed when all debts,
liabilities and other obligations of the Company have been paid and
discharged, or reasonably adequate provision therefor has been
made, and all remaining property and assets of the Company have
been distributed to the Members (or their TraYlsferees). Upon
completion of the winding up of the Company's business and affairs,
the Manager shall execute and deliver to the Secretary of State of
California a Certificate of Dissolution and a Certificace of
Cancellation for filing:

~:\1\1936\46:~3\~=a~s\Ag~:~e~2_324
7/30/96, 9.3~.",
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18. COMPLIk~CE WITH SECD~ITI~S LAWS.

18.1 Legend. THE SECu~ITIES (M~~3E~S~:? INT~~ESTS)
EVIDENCED BY THIS AG~EEMENT F-l\.VENOT BEEN ~~GIST~",-ED u~uE~ THE
SECURITIES ACT OF 1933, AS AMENDED, OR THE Ll\.WS OF ~~~ STATE.

18.2 Reoresentation and Warrantv. Each Membe= hereby
represents, warrants, covenants and acknowledges to the Company
that such Member has =ead, unders~ands and ag=ees to be beund by
the provisions of this Agreemenc, and has been given the
opportunity to seek and obtain the advice of Lndapendent; legal
counsel of its choice regarding all legal "issues.

19. RIGHTS OF CREDITORS. This Agreement is errtezed into
among the Company and the Members for the exclusive benefit of the
Company, its Members and their Transferees. This Agreement is
expressly not intended to be for the benefit of any c=editor of the
Company or any other Person. Except and only to the extent
provided by applicable statute, no such creditor or Person shall
have any rights under this Agreement or any agreement between the
Company and any Membe= with respect to any capital contributions
or otherwise.

20. GENERAL PROVISIONS.

20.1 Notice. Any notice sent shall be sufficient if sent
by United States mail, postage prepaid, (i) to any Member at the
address shown next to such Member's signature Qn the signature page
of this Agreement, or to such other address as such party shall
give, in writing, or (ii) to the Manager at the Manager's principal
place of business.

20.2 No Partnershio Intended For Non-Tax Purooses. The
Members have formed the Company under the Ac~, and they expressly
do not intend hereby to form a partnership under the California
Uniform Partnership Act, the California Revised Limited Partnership
Act or any other law or statute. The Members do not intend to be
partners one to another or partners as to any other third party.
To the extent any Member by word or action represents to another
person that any other Member is a partner or that the Company is
a partnership, the Member making such wrongful representation shall
be liable to any other Member who incurs pe rsona L liability by
reason of such wrongful representation.

20.3 Furthe= Acts. Each Member shall execute such
documents or accomplish such acts as reasonably may be necessary
to give effect to the intentions expressed in this Agreement.

20.4 Bindino: on Transfe=ees. Subj ect to the restrd ct Lons
on Transfer contained herein, this Agreemen~ is binding upon and
inures to the benefit of each Membe='s Transferees.

~:\1\:336\46548\~=ans\Agr~pe=2.324
7/30/3-5, 9:36am
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20.5 Caotions. The capr icns in this Agreement a::-esoLeLy

for the convenience of the Membe::-sand shall not be con.s;:::-~edas
being part of this Agreemenc.

20.6 Governina Law. All questions with respeci: i:~ the
construction of this Agreement and the rights and liabilic~es of
the Members shall be governed by the laws of the Sta::e of
California. Any legal proceedings which may be required to
enforce, interpret or constrJe this Agreement shall be ins;:~i:uted
in San Diego County, California.

20.7
by the Members
expressly made

Time of the Essence.
of their obligations
of the essence.

With regard to the pe::-fo::-:nance
under this Agreement, t~me is

20.8 Exhibits. Each exhibit referred in this Agreement
is attached hereto and incorporated herein by this reference.

N:\1\1936\~6549\crans\AgrOper2.824
7/30/91:), 3:36am
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20.9 Counte~oa~':s. T::is Agreement may be executed in

counterparts and as executed shall constitute one aq~eement,
binding on all parties, even though all parties do noe sign the
original or the same couneerpar':.

20.10 Amendrnerits . Except as specifically provided
herein, this Agreemeni may be affiendedonly by a written scatement
upon the affirmative vote of the Members.

20.11 No Waiver. No waiver of any provision herein
shall constitute a general waiver for future purposes.

20.12 Severabilitv. If any provision or provisions
of this Agreement are determined co be invalid or unenforceable for
any reason, such invalidity or unenforceability shall not affect
the validity or enforceability of any other provision or the rest
of the Agreement.

20.13 Interoretation. This Agreement has been
negotiated at arm's length and between parties sophisticated and
knowledgeable in the matters dealt with in this Ag~eement.
Accordingly, any rule of law or legal decision that would require
interpretation of any ambiguities in this Agreement aqainst the
party that has drafted it is not applicable and is waived. The
provisions of this Agreement shall be interpreted in a reasonable
manner to effect the purpose of the parties and this Agreement.
MEMBERS:
THE DROGIN REVOCABLE DECLARATICN
OF TRUST, dated October 22, 1992

By: ~ &, f)~ J}t".s:'t~
Stephen B. Drogin, Trustee

ADDRESS:
5410 Pacifica Drive
La Jolla, California 92037

James W. Welch
ADDRESS:
100 Lindsay Circle
Post Office Box 3178
Ketchum, Idaho 83340

[SIGNATTJRES CONTINUED ON NEXT PAGE]

~:\1\1336\~6548\:~a~s\Ag=0pe=2.32;
7/30/~6. 9:36am
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ADDRESS:

~R7L~J.,
Mona R. Plumleigh

ADDRESS:

ay B. Odmark

ADDRESS:

Y:\1\1936\465~S\:=ans\AgrCpe=2.a24
,7/30/96. 9:36a:7.
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Prooerty oem. LEASE AGREEMENT

'I'HISLEASE AGREEHENT (which is sometimes referred to

herein as "lease" and sometimes as "agreement") is executed

as of ~ cZr1, 1972, by and between THE CITY OF
SAN DIEGO, a municipal corporation, hereinafter called

"CITY" and S T ASSOCIATES, a g~neral partnershi.p, here-.

inafter called "LESSEE".

I. DEMISED PREMISES. CITY hereby leases to LESSEE
and LESSEE leases from CITY all of that certain real property
situated in the City of San Diego, County of San Diego,
State of California, described and delineated on Exhibit I
attached hereto and by this reference made part of this
agreement. Said real property is hereinafter called the
"premises".

A. PERMITTED USE. Said premises are leased to LESSEE
only for the purposes of constructing and operating
a senior citizens multiple residential apartment
project, (Project) and for such other related or
incidental purposes as may first be approved in
writing by the CITY and for no other purpose.

B~ OBLIGATION TO DILIGENTLY USE. LESSEE covenants to
use said premises for the above-specified purposes
and to diligently pursue said purposes throughout
the term hereof.

C. RELATED COUNCIL ACTIONS. By the granting of this
lease, the City Council of The City of San Diego
is not obligating itself with regard to any other
discretionary action relating to development or
operation of said premises. Such discretionary
action includes, but is not limited to, rezonings,
variances, environmental clearances or any other
governmental agency approvals which are required.

II• TERM OF']I.GREE!.vJENT.

A. CONI·'1ENCEMENTAND TEPJvlINATION. The term of this



.t·

agreement shall be fifty-five years commencing on
the first day of the calendar month following the
date of execution hereof by CITY.

B. SURRENDER OF PRElUSES. At the expiration or
earlier termination of this lease, LESSEE shall
execute, acknowledge and deliver to CITY, within
five days after written demand by CITY, a valid
and recordable quit claim deed covering all of the
leasehold premises free and clear of all liens and
encumbrances.

III. CONSIDERATION.

A. HINHmH RENT. The minimum rent during the entire
term of this Lease Agreement is payable to the
Office of the City Treasurer monthly in advance
beginning thirty days after the issuance of a
final certificate of occupancy for the Project by
CITY, or 180 days after the effective,date hereof
whichever first occurs. The minimum rent shall be
$~,166.6i per month during the entire term of this
Lease'Agreement. Until LESSEE is req~ired to pay
monthly rent as provided hereinabove, LESSEE shall
pay to CITY monthly in arrears (within fifteen
days after the last day of each month), a sum
equal to $7.88 mult~plied by the number ,of occupied
apartment units in the Project for the entire
month for which payment is to be made; the parties
anticipate that such occupancy will be permitted
by temporary certificates of occupancy which
LESSEE will obtain as each building in the Project
is completed.

B. PERCENTAGE RENT

1. Percentage Rent Rate. In addition to the
minimum rent required by Section III.A.,
LESSEE shall pay to CITY percentage rent in a
sum equal to the amount by which 6.82%
of LESSEE'S gross revenues (as defined in
Section III.B.2.) from the Project during
each month of the term exceeds $2,166.67.
Percentage rent shall be computed and paid
each month as follows: on or before thirty
days following the close of each month (after
the commencement of the term), LESSEE shall
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pay to CITY the amount by which the sum
computed as being 6.82% of LESSEE'S gross
revenues during the prior month exceeds
$2,166.67, and LESSEE shall within such time
period furnish to CITY a statement of LESSEE'S
gross revenues for such month.

2. Gross Revenues Defined. "Gross revenues" of
LESSEE means the gross income received by
LESSEE as a result of LESSEE'S subtenants
renting apartment units within the Project,
and other amounts realized by LESSEE from
laundry equipment receipts, vending machines,
and furniture rental (if any).

3. Statement of Gross Revenues. Each statement
furnished by LESSEE to CITY pursuant to
Section III.B.l. above shall be signed and
certified to be correct by LESSEE or its
authorized representative. LESSEE shall keep
at the Project or at an office located within
the City of San Diego full and accurate books
of account, records, cash receipts, and other
pertinent data showing its gross revenues.
Such books of account, records, cash receipts,
and other pertinent data shall be kept for a
period of two (2) years after the end of the
calendar year to which such items are relevant.
CITY shall be entitled during the term and
within two (2) years after expiration or
termination of this lease to inspect and
examine LESSEE'S books of account, records,
cash receipts, and other pertinent data, so
CITY can ascertain LESSEE'S gross revenues.
LESSEE shall cooperate fully with CITY in
making the inspection. CITY shall also be
entitled at CITY'S expense, once during each
calendar year and once after expiration or
termination of this lease, to an independent
audit of LESSEE'S books of account, ~ecords,
cash receipts, and other pertinent data to
determine LESSEE'S gross revenues, by a
certified public accountant to be designated
by CITY. The audit shall be limited to the
determination of gross revenues and shall be
conducted during usual business hours at the
Project. If the audit shows that there is a
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deficiency in the payment of any percentage
rent, the deficiency shall become immediately
due and payable. CITY shall keep any informa-
tion gained from such statements, inspection,
or audit confidential and shall not disclose
it other than to carry out the purposes of
this lease.

C. DELINQUENT RENT. In the event LESSEE fails to pay
the applicable rents when due, then LESSEE shall
pay CITY, in addition to the delinquent rent, a
sum of money equal to FIVE PERCENT (5%) of said
delinquent rent; provided, however, in the event
said delinquent rent is still unpaid after fifteen
days of becoming delinquent, then LESSEE shall pay
CITY, instead of said FIVE PERCENT (5%), a sum of
money equal to TEN PERCENT (10%) of said delinquent
rent. It is the intent of this provision that
CITY shall be compensated by such additional sums
for loss resulting from rental delinquency includ-
ing costs to·CITY of servicing the delinquent
account. The City Manager, at his option, may for
good cause waive any such delinquency compensation
required herein, upon written application of
LESSEE.

D. INSPECTION OF RECORDS. Whenever CITY desires to
inspect the records and accounts of LESSEE in
order to determine LESSEE'S compliance with the
terms of this agreement, CITY shall have the right
at all reasonable times to inspect any records
pertinent to the subject under study. LESSEE
agrees to cooperate in such inspection and to make
the pertinent records available to CITY at LESSEE'S
place of business in the City of San Diego.

E. DEVELOPMENT AS ADDI~IONAL CONSIDERATION. LESSEE
agrees as additional consideration to develop the
lease~ premises in accordance with the City-
approved Conditional Use Permit (CUP) and Master
Plan described in Section IV, B 7, Development of
this agreement.

IV. COVENANTS AND CONDITIONS.

A. CITY COVENANTS

1. Quiet Possession. LESSEE, paying the said
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rent and performing the covenants and agree-
ments herein, shall and may at all times
during the said term peaceably and quietly
have, hold and enjoy the said premises for
the term hereof.

2. Right to Assign and Sublet. LESSEE shall
have the absolute right to rent individual
apartment units in the Project, and in so
doing shall comply with the. provisions of
B.14. below. When in the opinion of the City
Manager, and subject to the approval of the
City Council whenever required, if it is
deemed consistent with the best interests of
the CITY, LESSEE may assign this lease or any
interest therein and may sublease any portion
thereof to an assignee. or sublessee who has,
in the opinion of City Manager, the financial
capability and overall competence to success-
fully operate the assigned or subleased
premises. The consent of the City Manager
and/or City Council will not be unreasonably
withheld. This lease and any interest herein
shall not be assignable by operation of law
without the written consent of the City
Manager. Any or all of the following actions
will be considered trafficking in the lease-
hold which is not a permitted activity under
this contract and will be considered as
contrary to the CITY'S best interests:

a. Assignment or subleasing by LESSEE for a
consideration in excess of a reasonable
return on the actual value of the LESSEE'S
installed improvements and/or services
rendered.

b. Subleasing of the primary function of
the lease or subleasing of a major
portion of the leasehold.

c. If CITY has been notified in ~riting of
the existence of a trust deed or mortgage
secured by the leasehold, CITY agrees to
give the trustee or beneficiary notice
of any sublease or assignment prior to
CITY'S approval thereon.
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d. Approval of any assignment or sublease
shall be ~onditioned upon Assignee or
Sublessee agreeing in writing that they
will assume the rights and obligations
thereby assigned or subleased and that
they will keep and perform all covenan~s,
conditions and provisions of this agree-
ment which are applicable to the rights
acquired.

3. Right to Encumber. CITY does hereby consent
and agree that LESSEE may enc~~ber this
lease, its leasehold estate and its improve-
ments thereon by deed of trust, mortgage, .
chattel mortgage or other security type
instrument to assure the payment of a promis-
sory note or notes of the LESSEE. CITY
further agrees that in the event said deed of
trust or mortgage or other security type
instrument should at any time be in default
and be foreclosed or transferred in lieu of
foreclosure, the CITY will accept the mortgagee
or beneficiary thereof, if reputable, qualified
and financially responsible, such as a State
or Federal regulated financial institution,
as its new tenant under this lease with all
the rights, privileges and duties granted and
imposed in this lease contract. In the event
said mortgagee or beneficiary desires to
assign this lease to its nominee, if nominee
is a reputable, qualified and financially
responsible persori in the opinion of CITY,
CITY hereby agrees that upon the filing of an
application for consent to such assignment,
CITY will give its consent thereto.

B. LESSEE COVENANTS

4. Affirmative Action. LESSEE agrees to take
affirmative action to Lmpr ove employment
opportunities of minorities and women. When
applicable, LESSEE agrees to abide by the
Affirmative Action Program for Lessees as it
now exists or is hereafter amended. A copy
of the program, effective as of the date of
this agreement, is on file in the Office of
the City Clerk as Document No. 746205 and by
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this reference is incorporated herein.
Minorities are presently defined as Mexican-
American, Black, Filipino, American Indian
and Asian/Oriental. The goal of this program
shall be the attainment of the employment of
minorities and women in all areas of employ-
ment in a total percentage of employment
approximately equal to the total level of
minority and women employment as established
by the, CITY for its Affirmative Action Program
each year. I

5. Compliance with Law. LESSEE agrees, at its
sole cost and expense, to comply and secure
compliance with all the requirements now in
force, or which may hereafter be in force, of
all municipal, county, state and federal
authorities, pertaining to the said premises,
or the operations conducted thereon, and to
faithfu~ly observe and secure compliance
with, in the use of the premises, all appli.c-
able county and municipal ordinances and
state and federal statutes now in force or
which may hereafter be in force, and to pay
before delinquency all taxes, assessments,
and fees assessed or levied upon the LESSEE
or the leased premises including the land and
any buildings, structures, machines, appliances
or other improvements of any nature whatsoever,
erected, installed or maintained by LESSEE or
by reason of the business or other activities
of LESSEE upon or in connection with the
leased premises. The jUdgment of any court
of competent jurisdiction, or the admission
of LESSEE or any sublessee or permittee in
any action or proceeding against them, or any
of them, whether CITY be a party thereto or
not, that LESSEE, sublessee or permittee has
violated any such ordinance or statute in the
use of the premises shall be conclusive of
that fact as between CITY and LESSEE.

6. Construction/Alterations. LESSEE agrees not
to construct or install any buildings or
structures on said premises or otherwise
improve or alter said premises in any manner
except in accordance with plans and specifica-
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tions previously submitted to the City Hcinager
and approved by him in writing. LESSEE shall
not make a~y major structural or architectural
design alterations to approved buildings,
structures or improvements installed on said
premises except in accordance with plans and
specifications previously approved in writing
by the City Manager. This provision shall
not limit or set aside any obligation of
LESSEE under this lease to maintain said
premises in a decent, safe, healthy and
sanitary condition, including structural
repair and restoration of damaged or worn
improvements. CITY shall not be obligated by
this lease to make any improvements or altera-
tions to said premises or to assume any
expense therefor.

7. Development. LESSEE agrees to develop the
leased premises in accordance \'liththe CUP,
and the Master Plan, as approved by the CITY
and filed in the Office of the City Clerk.
To the extent applicable to the proposed
develo~nent, said CUP or Master Plan will
show the design, materials of construction
and elevations of all structures, the plot
plan of all structures and above-ground
improvements, the uses of all facilities, the
schedule of development, the estimated con-
struction costs and financing plan and such
other factors as are necessary or desirable
in the opinion of the City Manager. The City
Manager or his designee shall have the author-
ity to authorize changes t6 the plan provided
that the basic cOllcept may not be modified
without City Council approval and a doc~ment
evidencing any approved changes shall be
filed in the Office of the City Clerk.

8. Indemnity. LESSEE agrees that CITY, its
agents, officers and employees, shall not be
liable for any claims, alleged liabilities,
penalties, fines or for any damage to the
goods, properties or effects of LESSEE, its
sublessees or representatives, agents, employ-
ees, guests, licensees, invitees, patrons or
clientele or of any other person whomsoever,
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nor for personal injuries to, or deaths of
any persons, whether alleged to have been
caused by or resulting from any acts or
omission of LESSEE or its sublessees in or
about the leased premises, or any act or
omission of any person or from any defect in
any part of the leased premises or from any
other cause or reason whatsoever. LESSEE
agrees to indemnify and save free and harmless
CITY and its authorized agents, officers, and
employees against any of the foregoing alleged
liabilities and any costs and expenses incurred
by CITY on account of any claim or claims
therefor.

9. Insurance Coverage. During the entire term
of this lease, LESSEE agrees to procure and
maintain pUblic liability insurance which
names CITY as an additional insured with an
insurance company satisfactory to CITY licensed
to do business in California to protect
against loss from liability imposed by law
for damages on account of bodily injury,

.including death therefrom, suffered or alleged
to be suffered by any person or persons
whomsoever, resulting directly or indirectly
from any act or activities of CITY or LESSEE,
its sublessees or any person acting for CITY,
or LESSEE or under its control or direction,
and also to protect against loss from liability
imposed by law for damages to any prope~ty of
any person caused directly or indirectly by
or from acts or activities of CITY, or LESSEE,
or its sublessees, or any person acting for
CITY or LESSEE, or under its control or
direction. Such PD and PL insurance shall
also provide for and protect CITY against
incurring any legal cost in defending claims
for alleged loss. Such pUblic liability and
property damage insurance shall be maintained
in full force and effect during the entire
term of this lease in the amount of not less
than $1,000,000.00 COMBINED SINGLE LIMIT
LIABILITY. LESSEE agrees to submit a policy
of said insurance to the CITY on or before
the effective date of this agreement indicat-
ing full coverage of the contractual liability
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imposed by this agreement and stipulating
that the insurance company shall not termin-
ate, cancel or limit said policy in any
manner without at least thirty days prior
written notice thereof to CITY. LESSEE
agrees that provisions of this paragraph as
to maintenance of insurance shall not be
construed as limiting in any way the extent
to which the LESSEE may be held responsible
for the pal~ent of damages to persons or
property resulting from LESSEE'S activities,
the activities of its sublessees or the
activities of any person or persons for which
LESSEE is otherwise responsible.

LESSEE also agrees to procure and maintain
during the entire term of this lease, a
policy of fire, extended coverage and vandal-
ism insurance on all permanent property of an
insurable nature located upon the leased
premises. Said policy shall name the CITY as
an additional insured and shall be written by
an insurance company satisfactory to CITY
licensed to transact business in the State of
California and shall be in an amount sufficient
to cover at least 90% of the replacement
costs of said property. LESSEE agrees to
submit a certificate of said policy to the
CITY on or before the effective date of this
lease. Said policy shall contain a condition
that it is not to be terminated or cancelled
without at least thirty days prior written
notice to CITY by the insurance company.
LESSEE agrees to pay the premium for such
insurance and shall require that any insurance
proceeds resulting from a loss under said
policy are payable jointly to CITY and LESSEE
and said proceeds shall constitute a trust
fund to be reinvested in rebuilding or repair-
ing the damaged property or said proceeds may
be disposed of as specified in Section IV,
16, Waste, Damage or Destruction, hereof;
provided, however, that within the period
during which there is in existence a mortgage
or deed of trust upon the leasehold, then and
for that period all policies of fire insurance,
extended coverage and vandalism shall be made
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payable jointly to the mortgagee or benefici-
ary, the named insured, and CITY, and shall
be disposed of jointly by the parties for the
following purposes:

a. As a trust fund to be retained by said
mortgagee or beneficiary and applied in
reduction of the debt secured by such
mortgage or deed of trust with the
excess remaining after full payment of
said debt to be paid over to LESSEE and
CITY to pay for reconstruction, repair,
or replacement of the damaged or destroyed
improvements in progress payments as the
work is performed. The balance of said
proceeds shall be paid to LESSEE.

Provided, further however, nothing
herein shall prevent LESSEE, at its
option and with the approval of said
mortgagee or beneficiary, from filing a
faithful performance bond in favor of
said mortgagee or beneficiary and CITY
in an amount equivalent to said insurance
proceeds in lieu of surrendering said
insurance proceeds to said mortgagee or
beneficiary; and CITY.

b. In the event that this lease is termi-
nated by mutual agreement and said
improvements are not reconstructed,
repaired or replaced, the insurance
proceeds shall be jointly retained by
CITY and said mortgagee or beneficiary
to the extent necessary to first discharge
the debt secured by said mortgage or
deed of trust and then to restore the
premises in a neat and clean condition.
Said mortgagee or beneficiary shall hold
the balance of said proceeds for CITY
and LESSEE as their interests may appear.

LESSEE agrees, at its sole expense, to comply
and secure compliance with all insurance
requirements necessary for the maintenance of
reasonable fire and public liability insurance
covering said premises, buildings and appurte-
nances.
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10. Indemnification. LESSEE agrees to save CITY
free and harmless, indemnify it against all
claims for labor and materials in connection
with improvements, repairs or alterations to
the leased premises, and the cost of defending
against such claims, including reasonable
attorney's fees. In the event that improve-
ments, repairs or alterations are constructed
on the leased premises by otller than the
CITY, and a lien is filed, LESSEE agrees to
file with CITY within five days a bond suffi-
cient to pay in full all claims of all persons
seeking relief under the lien. The bond
shall be acknowledged by LESSEE as principal
and by a corporation satisfactory to CITY
licensed by the Insurance Commissioner of the
State of California to transact the business
of a fidelity and surety insurance company as
surety.

11. Legal Proceedings. Should it become necessary
for either CITY or LESSEE to commence legal ~
proceedings to collect rent, recover posses-
sion, or enforce any other provision of this
lease, the prevailing party will be entitled
to legal costs in connection therewith,
including reasonable attorney's fees as
determined by the court. The parties agree
that the law of the State of California shall
be used in interpreting this lease agreement
and will govern all disputes under this lease
agreement and will determine all rights and
obligations hereunder. Personal service
either within or without the State of California
shall be sufficient to give personal jurisdic-
tion to any court in which an action is filed
for litigation of rights under this lease
agreement.

12. Maintenance. LESSEE agrees to assume full
responsibility for the operation and mainte- .
nance of said premises throughout the term
hereof without expense to CITY unless other-
wise specified herein, and to perform all
repairs and replacements necessary to maintain
and preserve said premises in a decent, safe,
healthy and sanitary condition in a manner

·-12-
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satisfactory to CITY and in compliance with
all applicable laws. LESSEE agrees that CITY
shall not be required to perform any mainte-
nance, repairs or services or to assume any
expense not specifically assumed herein in
connection with said premises and LESSEE
hereby waives all rights to make repairs or
to cause any work to be performed at the
expense of CITY as provided for in Sections 1941
and 1942 of the California Civil Code.

13. Nondiscrimination. LESSEE agrees not to
discriminate in any manner agalnst any person
or persons on account of race, marital status,
sex, religious creed, color, ancestry, national
origin, physical handicap or medical condition
in LESSEE'S use of the premises, including,
but not limited to, the providing of goods,
services, facilities, privileges, advantages
and accommodations, and the obtaining and
holding of employment.

14. Section 8. The Project is intended to provide
rental apartment units for persons designated
in Section 8 of Title II of the Housing and
Community Development Act of 1974--Public Law
No. 93-383, or any other similar program of the
federal, state or local government intended to
provide direct rental subsidies for low-income
senior citizens. No apartment unit shall be
initially offered for rent without the City
of San Diego Housing Authority first having had
ten days within which to designate "Section 8
Certificate Holders" as tenants in the Project.
LESSEE shall thereafter by the tenth day of
each month during the term furnish to CITY a
list of vacant apartment units which are
anticipated as of the end of the month in
which the list is given, and CITY will have
five business days after its receipt of each
such list to designate "Section 8 Certificate
Holders" to occupy as tenants the vacant
apartment units in the Project. Except for
complying with the foregoing provisions of
this paragraph 14, LESSEE shall have the
right to rent apartment units to anyone
fifty-five years of age or older, and LESSEE
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will use its best efforts to give first
priority in renting apartment units to persons
whose income levels meet the intent of the
policies of the federal government as contained
in the above-referenced Section 8 of Title II
of the Housing and Community Development Act
of 1974 - Public Law No. 93-383, or any other
similar local,. state or federal rent subsidy
program.

15. Utility Costs. LESSEE agrees to order,
obtain and payor have tenants in the Project
pay for all utilities and service and installa-
tion charges in connection therewith. All
utilities installed by LESSEE shall be installed
underground.

16. Waste, Damage or Destruction. LESSEE agrees
to give notice to the CITY of any fire or
other damage that may occur on the leased
premises within ten days of such fire or
damage. LESSEE agrees not to commit ~r
suffer to be committed any waste or injury or
any public or private nuisance, to keep the
premises clean and clear of refuse and obstruc-
tions, and to dispose of all garbage, trash
and rubbish in a manner satisfactory to the
CITY. If the leased premises shall be damaged
by any cause which puts the premises into a
condition which is not decent, safe, healthy
and sanitary, LESSEE agrees to make or cause
to be made full repair of said damage and to
restore the premises to the condition which
existed prior to said damage, or LESSEE
agrees to clear and remove from the leased
premises all dpbris resulting from said
damage and rebuild the premises in accordance
with plans and specifications previously
submitted to the CITY and approved in writing
in order to replace in kind and scope the
operation which existed prior to such damage.

LESSEE agrees that preliminary steps toward
performing repairs, restoration or replacement
of the premises shall be commenced by LESSEE
within thirty days and the required repairs,
restoration or replacement shall be completed
within a reasonable time thereafter. CITY
may deter~~ne an equitable deduction in the
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minimum annual rent requirement for such
period or periods that said premises are
untenantable by reasOn of such dmnage.

C. RESTRICTIVE CONDITIONS

17. Administration and Notices. Control and
administration of this lease is under the
jurisdiction of the City Manager of CITY as
to CITY'S interest herein and any communication
relative to the terms or conditions or any
changes thereto or any notice or notices
provided for by this lease or by law to be
given or served upon CITY may be given or
served by registered letter deposited in the
United States mails, postage prepaid, and
addressed to the City Manager, Attention
Property Director, City Administration Builp-
ing, 202 "c" Street, San Diego, California
9210l. Any notice or notices provided for by
this lease or by law to be given or served
upon LESSEE, Mortgagee, Trustee or Beneficiary
may be given or served by depositing in the
United States mails, postage prepaid, a
letter addressed to said LESSEE at the leased
premises or at such other address designated
in writing by LESSEE, Mortgagee, Trustee or
Beneficiary or may be personally served upon
them or any person hereafter authorized by
them to receive such notice. Any notice or
notices given or served as provided herein
shall be effectual and binding for all purposes
upon the principals of the parties so served
upon personal service or forty-eight hours
after mailing in the manner required herein.

18. City Approval and Consent. The approval or
consent of the CITY, wherever required in
this agreement, shall mean the approval or
consent of the City Manager unless otherwise
specified, without need for further resolution
by the City Council.

19. Tenant, Rental Increases. LESSEE agrees that
the monthly rent to be charged by LESSEE for
each apartment unit in the Project shall not
exceed, commencing on the date on which
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LESSEE is required to pay monthly rental of
$2,166.67, $160.00 plus $.67 per month for
every month between October 1, 1976 and the
date on which LESSEE is required to commence
payment of monthly rental of $2,166.67 per
month. Thereafter, LESSEE may, but not more
frequently than once a year, raise the monthly
rent for all apartment units in the Project
to the extent that LESSEE estimates that the
actual costs of operating the Project will
increase during the forthcoming year so as to
justify the rental increases as being neces-
sary to pay such operating cost increases.
For purposes of such computations, the actual
costs of operating the Project means profes-
sional management (not to exceed 5% of gross
revenues), lost gross revenues from vacancies
in excess of 5% of gross scheduled rents,
possessory interest and other taxes and
impositions, insurance, minimum and percentage
rent payable to CITY pursuant to III. above,
on-site management, water, gas, electricity,
trash removal, landscaping maintenance and
supplies, repairs, replacements, maintenance,
and supplies, and reasonable reserves for
replacement. At such time as LESSEE has made
cost estimates and computed proposed monthly
rent increases as contemplated above, LESSEE
shall furnish a copy thereof to the City
Manager with reasonable data supporting such
cost estimates. The City Manager shall have
thirty days after receipt of such data within
which to object to any cost estimate set
forth therein, and failure of the City Manager
to object in writing to LESSEE within such
thirty-day period shall constitute approval
by the CITY of the cost estimate and of the
rental increases proposed by LESSEE. If the
City Manager does object in writing to LESSEE
during such thirty-day period to the reason-
ableness of LESSEE'S cost estimate and pro-
posed rental increases, the matter so disputed
shall be submitted to a certified public
accountant as selected by the City Hanager in
San Diego, California, who is not an employee
of CITY, and the decision of such certified
public accountant as to the matter disputed
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(and any adjustment to the proposed rent
increases that such certified public account-
ant may deem reasonable) shall be binding
upon the CITY and LESSEE for the forthcoming
year, insofar as rental increases for that
year are concerned. Anything to the contrary
provided in this agreement notwithstanding,
LESSEE shall not be affected or concerned by,
nor shall LESSEE'S ability to adjust monthly
rent for each apartment unit in the Project ,
be affected by, any law, ordinance, administra-
tive ruling or other action or enactment .
which has the effect of limiting rents or
rental increases, or in any other manner
directly or indirectly attempts or purports
to control rents or rent increases.

20. Eminent Domain. In the event the leased
premises or any part thereof shall be taken
for public purposes by condemnation as a
result of any action or proceeding in eminent
domain, then the interests of CITY and LESSEE
(or Beneficiary or Mortgagee if there is a
Trust Deed or Mortgagee then in effect), in
the award and the effect of the taking upon
this lease agreement shall be as follows:

a. In the event of such taking of only a,
part of the leased premises, leaving the
remainder of said premises in such
location and in such form, shape and
size as to be used effectively and
practicably in the opinion of CITY for
the conduct ther~on of the operations
permitted hereunder, this lease shall
terminate ~nd end as to the portion of
the leased premises so taken as of the
date title to such portion vests in the
condemning authority, but shall continue
in full force and effect as to the
portion of the leased premises not so
taken and from and after such date the
contract rent, or in the event there is
a minimum rent specified herein, then
the minimum rental required by this
lease to be paid by LESSEE to CITY shall
be reduced in the proportion to which
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the value of the leased premises so
taken bears to the total value of the
leased premises so taken bears to the
total value of the qemised premises;
provided, however, CITY shall have the
right, with the consent of LESSEE, to
substitute like adjacent property and
maintain the rent schedule without
diminution.

b. In the event of the taking of only a
part of the leased premises, leaving the
remainder of said premises in such
location, or in such form, shape or
reduced size as to render the same not
effectively and practicably usable, in
the opinion of CITY or LESSEE, for the
conduct thereon of the operations permit-
ted hereunder, this lease and all right,
title and interest thereunder shall
cease on the date title to said premises
or the portion thereof so taken vests in
the condemning authority.

'c. In the event the entire leased premises
are so taken, this lease and all of the
right, title and interest thereunder
shall cease on the date title to said
premises so taken vests in the condemn-
ing authority.

d. In the event of any taking under Sub-
paragraphs a, b, or c, hereinabove, the
only portion of any award of compensa-
tion which shall be paid to LESSEE shall
be the fair market value of the improve-
ments placed upon that portion of the
leased premises which are taken by the
condemning agency, but reduced by a
proportion which relates to the rever-
sionary interests of CITY (being that
period of time after the expiration of
the term of this lease). It is the
intention of this provision that LESSEE
shall not in any condemnation receive
any bonus or penalty by reason of LESSEE'S
contractual rights in connection with
the property condemned.
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e. Notwithstanding the foregoing provisions

of this section, CITY may, in its dis-
cretion and without affecting the
validity and existence of this lease,
transfer the CITY'S interests in said
premises in lieu of condemnation to any
authority entitled to exercise the power
of eminent domain. In the event of such
transfer by CITY, LESSEE shall retain
whatever rights it may have to recover
from the said authority the fair market
value of LESSEE'S interest in the improve-
ments taken by the authority and which
LESSEE has placed upon the leased premises
in accordance with the provisions of
this lease.

21. Entry and Inspection. CITY reserves and
shall always have the right upon the giving
of reasonable advance written notice to enter
said premises for the purpose of viewing and
ascertaining the condition of the same, or to
protect its interests in the premises or to
inspect the operations conducted thereon. In
the event that such entry or inspection by
CITY discloses that said premises are not in
a decent, safe, healthy and sanitary condition,
CITY shall have the right, after ten days
written notice to LESSEE, to have any neces-
sary maintenance work done for and at the
expense of LESSEE and LESSEE hereby agrees to
pay promptly any and all costs incurred by
CITY in having such necessary maintenance
work done in order to keep said premises in a
decent, safe, healthy and sanitary condition.
Further, if at any time the CITY determ~nes
that said premises are not in a decent, safe,
healthy and sanitary condition, CITY may at
its sole option, without additional notice,
require LESSEE to file with CITY a faithful
performance bond to assure prompt correction
of any condition which is not decent, safe,
healthy and sanitary. Said bond shall be in
an amount adequate in the opinion of the CITY
to correct the said unsatisfactory condition.
LESSEE shall pay the cost of said bond. The
rights reserved in this section shall not
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create any obligations on CITY or increase
obligations elsewhere in this lease imposed
on CITY.

22. Holding Over. The occupancy of the demised
premises after the expiration of the term of
this agreement shall be construed to be a
tenancy from month to month, ana all other
terms and conditions of this agreement shall
continue in full force and effect.

23. Merger. The voluntary or other surrender of
this lease by LESSEE, or a mutual cancellation
thereof, shall not work a merger and shall,
at the option of CITY, terminate all or any
existing subleases or subtenancies or ~ay, at
the option of CITY, operate as an assignment
to it of any or all such subleases or sub-
tenancies.

24. Oral Representation. It is specifically
understood and agreed hereby that this lease
contains the complete expression of the whole
agreement between the parties hereto, and
that there are no promises, representations,
agreements, warranties or inducements, either
expressed orally or implied by the said
parties, except as are fully set forth herein;
and further, that this lease cannot be enlarged,
modified or changed in any respect except by
written agreement duly executed by and between
the said parties.

25. Ownership of Improvements. All improvements,
except personal property as hereinafter
defined, which have been installed by LESSEE
in accordance with the provisions of this
agreement, shall at the option of CITY become
the property of ,CITY upon expiration or
sooner t.errni.nat.Lonof this agreement. LESSEE
shall have the right to remove from the
demised premises only that personal property
hereinafter defined, at any time prior to the
expiration or earlier termination of this
agreement, provided that such removal would
not, in the opinion of CITY, restrict the
operation of the demised premises to the
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extent that the rent paid to CITY is reduced
as a direct result therefrom. LESSEE'S
removal of any such personal property shall
be at LESSEE'S own expense and shall be
conditioned upon LESSEE'S repairing any
damage to the remaining improvements and upon
LESSEE leaving the demised premises in good
order and condition. In the event LESSEE
does not so remove said personal property
prior to the expiration of this agreement,
CITY may remove, sell or de~troy the same at
the expense of LESSEE, and if the proceeds of
the sale are not adequate, LESSEE shall
promptly pay to CITY its reasonable cost of
any such removal, sale or destruction together
with the reasonable cost of repair of damages
to CITY'S property resulting from such removal,
sale or destruction. At the option of CITY,
any personal property not removed by LESSEE
may be deemed abandoned and may be removed
and sold by CITY and all incqme received by
CITY therefrom shall be the property of CITY
exclusively.

26. Remedies of City.

a. Default by Lessee. In the event that:

(1) LESSEE shall default in the perform-
ance or fulfillment of any covenant
or condition herein required to be
performed or fulfilled by LESSEE
and shall fail to cure said default
within thirty days following the
service on LESSEE of a written
notice from CITY specifying the
default complained of; or

(2) LESSEE shall voluntarily file or
have involuntarily filed against
him any petition under any bank-
ruptcy or insolvency act or law; or

(3) LESSEE shall be adjudicated a bank-
rupt; or

(4) LESSEE shall make a general assign-
ment for the benefit of creditors;
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then CITY may, at its option, without
further notice or demand upon LESSEE or
upon any person claiming through LESSEE,
immediately terminate this lease and all
rights of LESSEE and of all persons
claiming rights through LESSEE in or to
the said premises or in or to further
possession thereof and CITY may thereupon
enter and take possession of said premises
and expel LESSEE and all persons so
claiming rights thereto. Provided,
however, in the event that any default
described in.Part a, (1) of this section
is not curable within thirty days after
the service of a written notice upon
LESSEE, CITY shall not terminate this
lease pursuant to said default if ·LESSEE
immediately commen ces to cure said
default and diligently pursues such cure
to completion.

Provided, further, in the event that
there is a deed of trust or mortgage on
the leasehold interest, CITY shall not
terminate this lease until it first
shall have served upon the mortgagee or
beneficiary written notice of the default
or defaults complained of, and the
mortgagee or beneficiary shall have
thirty days from service of such notice
within which to commence such cure as
may be necessary and this lease shall
not terminate if said mortgagee or
beneficiary shall prosecute said cur~
with reasonable diligence thereafter,
and said thirty-day period shall be
extended during the time required for
said mortgagee or beneficiary to perfect,
through litigation or through foreclosure,
its rights to cure.

b. City Recourse. If the mortgagee or
beneficiary shall be required to perfect
its right to cure said default or defaults
through litigation or through foreclosure,
then CITY shall have the option of the
following courses of action in order
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that such default or defaults may be
expeditiously corrected:

(1) CITY may correct or cause to be
corrected said default or defaults
and charge the costs therefor
(including costs incurred by CITY
in enforcing this provision) to the
account of the LESSEE, which charge
shall be due and payable on the
date that the rent is next due
after presentation by CITY of a
statement of all or part of said
costs.

(2) CITY may correct or cause to be
corrected said default or defaults
and may pay the costs thereof
(including costs incurred by CITY
in enforcing this provision) from
the proceeds of any insurance fund
held by CITY and LESSEE or by CITY
and mortgagee or beneficiary or
CITY may use said funds of any
faithful performance or cash bond
on deposit with CITY, or CITY may
call on the bonding agent to correct
said default or defaults or to pay
the costs of such correction per-
formed by or at the direction of
CITY.

(3) CITY may terminate this lease as to
the rights of LESSEE herein by
assuming liability for any trust
deed or mortgage. LESSEE will
assume and agrees to pay any and
all penalties or bonuses required
by the beneficiaries, trustees or
mortgagees as a condition for early
payoff of the related notes by
CITY. CITY may, as an alternative,
substitute for said terminated
LESSEE a new LESSEE reasonably
satisfactory to the mortgagee or
beneficiary.
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II

Should said default or defaults be
noncurable by LESSEE, t.hen any lender
holding a beneficial interest in said
leasehold whose qualifications have been
approved by CITY for assignment of the
leasehold interest shall have the absolute
right to substitute itself to the estate
of the LESSEE hereunder and to commence
performance of this lease and this lease
shall not terminate if such mortgagee or
beneficiary shall give notice in writing
of its election to so substitute itself
and co~~ence performance within said
thirty-day period after service upon it
of said written notice by CITY of the
default. In the event of the election
by the mortgagee or beneficiary to so
substit~t~ itself to LESSEE'S estate
hereunder, the CITY expressly consents
to said substitution and authorizes said
mortgagee or beneficiary to perform
under this lease with all the rights,
privileges and obligations of the original
LESSEE hereunder, subject to cure of the
default if possible by mortgagee or
beneficiary, and LESSEE expressly agrees
to assign all its interest in and to its
leasehold estate in that event.

....-"...

c. Abandonment by Lessee. Even though
LESSEE has breached the lease and aban-
doned the property, this lease shall
continue in effect for so long as CITY
does not terminate LESSEE'S right to
possession, and CITY may enforce all its
rights and remedies under said lease,
including, but not limited to, the right
to recover the rent as it becomes due
under the lease. For purposes of this
section, the following do not constitute
a termination of LESSEE'S right to
possession:

(1) Acts by CITY of maintenance, or
preservation, or efforts to relet
the property.
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(2) The appointment of a receiver upon

initiative of CITY to protect the
CITY'S interest under the lease.

d. Damages. Damages which CITY may recover
in the event of default under this lease
include the worth, at the time of award,
of the amount by which the unpaid rent
for the balance of the term after the
date of award, or for any shorter period
of time specified in this lease, exceeds
the amount of such rental loss for the
same period that the LESSEE proves could
be reasonably avoided. The remedies
provided by this section are not exclu-
sive and shall be cumulative to all
other rights and remedies possessed by
CITY, and nothing contained herein shall
be construed'so as to defeat any other
rights or remedies to which CITY may be
entitled.

27. Reservation of City Rights. CITY hereby
reserves all rights, title and interest in
any and all gas, oil, minerals and water
beneath said leased prelnises. CITY shall
have the right to enter said leased premises
for the purpose of making repairs to or
developing municipal services. CITY hereby
reserves the right to grant and use such
easements or establish and use such rights of
way over, under, along and across said leased
premises for utilities, thoroughfares, or
access as it may deem advisable for the
public good. Provided, however, CITY shall
not unreasonably interfere with LESSEE'S use
of the premises and will reimburse LESSEE for
physical damages, if any, to the permanent
improvements of LESSEE located on the leased
premises resulting from CITY'S exercising the
rights retained in this paragraph. Such
reimbursement shall include a reduction in
the annual rent proportionate to the amount
of said physical damage as determined by the
City Manager. CITY shall pay the costs of
maintenance and repair of all CITY installa-
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tions made pursuant to the rights ·reserved
herein.

28. Time is of the Essence. Time is of the
essence of each and all of the terms and
provisions of this lease and this lease shall
inure to the benefit of and be binding upon
the parties hereto and any successor of
LESSEE as fully and to the same extent as
though specifically mentioned in each instance,
and all covenants, stipulations and agreements
in this lease shall extend to and bind any
assigns or sublessees of LESSEE.

29. Waiver. The waiver by CITY of any breach of
any term, covenant, or condition herein con-
tained shall not be deemed to be a waiver of
such term, covenant or condition, or any sub-
sequent breach of the same or any other term,
covenant. or condition herein contained. The
subsequent acceptance of rent hereunder by
CITY shall not be deemed to be a waiver of
any preceding breach by LESSEE of any term,
covenant or condition of this lease, regard-
less of CITY'S knowledge of such preceding
breach at the time of acceptance of such
rent. Failure on the part of CITY to require
or exact full and complete compliance with
any of the covenants, conditions or agreements
of this lease shall not be construed as in
any manner changing the terms hereof and
shall not prevent CITY from enforcing any
provision hereof.

IN WITNESS WHEREOF, this lease agreement is executed by

CITY, acting by and through the City Manager, and by LESSEE,

acting by and through its lawfully authorized officers.

BY==h:T2~-;-:~=~:"'-::=-::::::=::::~==
ASSISTANT TO TH~

(Signatures Continued on Next Page)
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II

LESSEE

ST~AT~

BY~
Ted P. Odmar k

By _Step~ro~n'

APPROVED as to form and legality this 27!z.. day of S""".N"L
1977.

-
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Passed and adopted by ·the Council of The City of San Die':;"

on __ ......;;J;.;a;,;.;n;;.u;;.a;;.r;;.y"--.;;.5.:,.,.-..;;1;.;:9...;7...;7--.,.,,by the following vote:

YEAs: Johnson, O'Connor, Hubbard, williams, Morrow, Gade,
strobl, Haro, Wilson.

NAYS: None.

ABSENT: -..:N;:.;o:;.:n;:.;e::.;.=-- _

----------------------------------_.
AUTHENTICATED BY:

PETE WILSpN~£~_~~---~~~-~-Mayor of The City of San Diego, Califorr.ia~

. (SEAL)

~ __ ~~~-~~E~D~W~A~RD NIB~SEN.City Clerk of The City of Sa~ Diego, Califcxnia •

By KATHLEEN MARTINEZ Deputy_______________ -'0;. , •

I HEREBY CERTIFY that the above and foragoing is a full,
true and correct copy of RESOWTION NO. ~~3r:L- .
passed and adopted by the Council of The City· of. San Diego,
California, on ~J.;;.a;,;.;n;.;:u;.;:a~r~y~5~,~1~9.;;.7.;;.7•

City Clerk of The C~ty of San Diego, California.
EDWARD NIELSEN.

(SEAL) , Deputy.

(Rev. ·12/71)
1m.
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DOCUMENT NO. 75&17!L_

OPTION AGREEMENT f ILED f~_~ ~J~IL._
OffICE Of THE CITY CLERK .
SAN DIEGO. CALIfORNIA

217463Approved by Council Resolution No. dated January ~i 1977

~'
THIS OPTION AGREEMENT executed this __d__ day of January,

1977 by and between TIlE CITY OF SAN DIEGO, a municipal

co rpo.c'atLon , hereinafter called "CITY",· and S T ASSOCIATES,

a general partnership, hereinafter called "OPTIONEE".

I. The CITY is the owner ofa certain parcel of real

property located in the County of San Diego, State of California

as more particularly described in the· form of.Lease Agreement

marked "EXHIBIT A", attached hereto and incorporated herein

by·this reference and hereinafter. referred to as the "premises".

·II.. OPTIONEE desires to obtain an option to lease from

CITY said premises for the purposes of constructing and

.operating a senior citizens· multiple residential rental

project (Project), containing 275 rental apartment units,

upon the terms and conditions set forth in the above-said

form of Lease Agreement.

COVENANTS

A. CITY hereby grants to OPTIONEE an option for the

period of twelve months from the date of execution of. this

Option Agreement by CITY, which date is hereinabove first

set. forth, to lease from CITY the above-said premises on the



• •

'-. .

terms and conditions set forth in the form of Lease Agreement

attached hereto and marked "EXHIBIT A". Optionee shall

expeditiously after exercise of the option granted herein

unconditionally constitute said parcel' of real property as a

lawful parcel and legal building site for the Project.

During the term of this Option Agreement or any extension

thereof, CITY will not grant to any other party any right or

option to lease said premises.

B. The consideration for this Option Agreement is

$50.00 which has been paid to CITY in full •.

C. This option may be exercised by OPTioNEE at any

time prior to expiration of twelve months from the date of

execution hereof upon OPTIONEE first having performed all of

the terms and conditions of this Option Agreement as herein

set forth.

D. CITY, its agents, officers and employees, shall

not be liable, nor be held liable, for any claims, liabili-

ties, penalties, fines or for any damage to the goods,

properties, or effects of OPTIONEE or any of OPTIONEE'S

representatives, agents, employees, guests, licensees,

invitees, patrons or of any other person whomsoever, nor for

personal injuries to, or deaths of them, whether caused by

or resulting from any act or omission of OPTIONEE in or

-2-
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about the said premises, or any act or omission of any

person or from any defect in any part of the said premises

or from any other cause or.reason whatsoever.- OPTIONEE

agrees to indemnify and save free and harmless CITY and its

authorized agents, officers and employees against any of the

foregoing liabilities any costs and expenses'incurred by

CITY on account of any claim or claims therefor. Provided,

however, this provision shall not apply to any injury, death

or property damage caused by. CITY, its officers, employees

or authorized agents.

TERMS AND CONDITIONS

'1. CITY hereby grants OPTIONEE the right to enter

upon said premises for the purpose of site evaluation,

engineering studies, soil testing., planning and design,

provided however that copies of all reports shall be furnished

to the City Property Department. OPTIONEE shall have no

vested or possessory interest in said premises and CITY

retains the right to use and enjoy its possession thereof.

Within the twelve month term of this option, OPTIONEE shall:

a. Comply with the procedures of the City of

San Diego Environmental Quality Department with respect

t9 the Project.

b. Submit to CITY an application for a Conditional

-3-
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Use Permit (CUP) for the Project. Said application to

the extent applicable shall include a plot plan and

sketch showing, in concept, the location, schematic

elevations of all improvements, schedule of construc-

tion, general exterior design and uses of all improve-

ments inclu~ing buildings, parking areas, appurtenant

structures and financing plan; the application shall

include provision for ten apartment units for handi-

capped persons, which ten units shall be located at

ground level. Upon the ~ranting of said CUP, ·it shall

be filed in the Office of the City Clerk. Approval of

said CUP by the City shall not waive or be construed to

waive any Federal, State, County or Municipal law,

code, ordinance or regulation having any jurisdiction

over the development of said premises and the construc-

tion of any improvement thereon nor any right of the

City to exercise necessary discretionary judgment or

its police powers. OPTIONEE shall secure compliance

with all such laws, codes, ordinances and regulations

at its sole expense.

c. Obtain, if required, a coastal permit with

respect to the Project; CITY shall cooperate with

OPTIONEE in the obtaining thereof.

d. Submit to CITY construction plans and

-4-
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specifications satisfactory to the City Manager for the

development of .said premises in accordance with the

CUP, and a Master Plan, containing such information in

addition to that contained in the CUP as the City

Manager may reasonably require.

e. Submit evidence satisfactory to the City

Manager of ability to finance the cost of construction

•of improvements as proposed in, said CUP, including

,assurance of disbursement. of funds forlOO% of the cost

of said construction .

.'2. OPTIONEE shall exercise this option by giving CITY

written notice of its election to do so, accompanied by a

written Lease Agreement of the 'premises in the form of said

"EXHIBIT A" executed by OPTIONEE in triplicate. CITY'S

failure to execute the lease prior. to the expiration of the

term 'of this option shall not invalidate the Lease Agreement

nor: nullify OPTIONEE'S timely notice of its election to

exercise this option. Determination of satisfactory perform-

anceof any and all of the conditions of this option and all

approvals and consents required by CITY for OPTIONEE'S

timely performance hereunder shall vest with the City Manager

of CITY and such approvals and consents shall not be unreason-

ably withheld.

3. ~pon the performqnce of the conditions herein

-5-
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contained to the satisfaction of the City Manager, and the

exercise by OPTIONEE of this option in the manner provided

in Paragraph 2 hereinaboye, City Manager shall forthwith,

without need for further authorization of the City Council

of CITY, execute for and on behalf of City that Lease Agree-

ment in the form,of said attached "EXHIBIT A", ·with the

legal description to be that existing after the accomplish-

ment by CITY of CITY'S obligations pursuant to the second

sentence of Covenant A above.
'0 ' IN WITNESS WHEREOF, this agreement is executed by CITY

acting by and through its City Manager under 'and pursuant to

Resolution No. 217463 'authorizing such execution and by

OPTIONEE.

TH~CITY F S~ ,
By -~-~
. ';:; I ,,;;.::;o:;'H t::....C,..IT-Y-M-A-NA.;;..G-E..::R--"-~-

, 't::L,
APPROVED as to form and legalitythis~~ day of January,
1977.

JOHN W., WITT,
BY~ ~'. ~'--;-:

Deputy

-6"'"
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II, ( ) tlERiCS fiLE C~pY·J
::2/'00

R. 77-943
(Rev. )

JAN
WHEREAS, by Resolution No. 214556, Council 'made certain

519n

available for the development of low-income
senior citizen and handicapped housing; and

submitted a proposal to. the City for the development of 275

vmEREAS, in response to Council action S T Associates

units oflow~income senior citizen and handicapped housing

on the northerly half of the Sports Arena Boulevard and
Hancock Street property; and

WHEREAS, S T Associates subsequently submitted an Option

·and Lease offer for the property in question pursuant to

appropriate City policy; and

WHEREAS, the Public Services and Safety Committee reviewed

said Option and Lease Agreements and approved both doclli~ents
with certain recommendations; and

WHEREAS, all recommendations of the Public Services and

Safety Committee were incorporated into said Option and Lease
Agreements; and

WHEREAS, 'Council Policy 700-10 of the City of San Diego,

adopted April 4, 1975, provides for leasing or sale of City

property ~nd state,s specifically that discounts can be granted

by Council where such discounts arejustif.i"ed as exceptional

cases; Not'l; THEREFORE ,

BE IT RESOLVED, by the Council of The City of San Diego, j
i. 1
i
I,
I
I,

as follows:

I
!
!
i..
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That availability of the northerly half of the Sports

Arena Boulevard and Hancock Street site for the development

of low-income senioi citiien and handicapped housing is

hereby approved.

BE IT FURTHER RESOLVED, that the City Manager be and he

,is hereby authorized and empowered to execute, for and on

behalf of said City, ~ one-year 6ption Agreement with

S TASSOCIATES, a general partnership, for portions of

Pueblo Lot 243, located at Sports Arena Boulevard and Hancock

Street, under the terms and conditions set forth in the form

of agreement on file in the office of the City Clerk as

Document No. --------:-=..=.:=-=...:..::_-~-758172
BE IT FURTHER RESOLVED, that the City Manager be and he

is hereby authorized and empowered to execute, for and on

behalf of s~id City, a 55-year Lease with S T ASSOCIATES, .under

the terms and conditions set forth in the form of Lease Agree-

ment on file in the office of the City Clerk as Document

No. -------.,.-------·758173

APPROVED: .JOHN~'l. ·WITT, City Attorney
. .'

..... )'-..,,/) ---: ..'- .- --- ;,/_-- /;
B~ ~.U~J~-~/:.;C(: /~_./

C. M. Fitzpatrick
Senior· Chief Deputy

CMF:vl:
REV. 2/3/77
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