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LEI’\ L AGREEMENT

THIS LﬁASE AGREEMENT-(whiéh is sometimes referred to hercin
as "lease" and sometimes as "agreemcnt") is exccuted as of
Sﬁb January gd'ek _» 1981, by and between THE CITY OF SAN DIEGO, a
2444& -mun101pal coxporation (hercinafter called icrTy® ). and ORCHARD IT
ASSOCIATES,'a general partnership (hereinafter.called "LESSEE").

i " RECITALS

Ci:) The CITY owns a certain par
,/”SS:;rlbed in paragraph\l below,

being aVallable to devel

1l of property, which is

ich property was specified as
ers/who would agfee to devclop and |
(ﬂo malntaln a senior citizengXpultiple-residential apartment project

vwhich would be made avallabla to low-income citizens during the

term of the lease.

such units available to dhe Housing Authority of the CITY or its

successor, during the enti term 6f this lease, either pursvant
to the United States Departmdnt Af Héusipg and Urban Development
(hereinafter called HUD)} Secti n' 8 Existing Housing Assistance
Payments Program, or purquan to\any other avéilable.local, ﬁtate,
ox federally sponsored ren subsié pProgram in cffect during the
term of this lease, |
. C. The partics hercto specifically géree that the purpose
ang ih;cnt of this Lecase Agrcement and the development of said
parcel of propefty is to allow fof the development and operation
of 288 units of low-income senior citizens housing during the

entirc term of this lease, and that sybject to the provisions
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. for rental adjustments contained in paragraph 4.c.(3) hereof,
LESSEE and its successors and assigns shall take all reasonable

and necessary actions to accomplish the said purpose and intent,

1. DEMISED PREMISES,

CITY hereby leases to LESSEE and LESSEE leaseé from CITY
" all of that certain real broperty situated in the City of San Diego,
County of San Diego, Stafe of California, described as Parcel 2 of
Parcel Map No, 6077, filed in the Office of the San Diego County
Recorder on June 22, 1977. Said real property is hereinafter
éalled the "premises".
" Permitted, Use.

\

Said premises

ﬁ

are leased to SSEE only for the

purposes of constructing and operating

low-income 288 unit
senior citizens' multiple residential apartmént project (Project),
and for such other relate tal purposes as may first be
approved in writing by the for no other purpose. LESSEE

Authority of the CITY or its Xyccessor, during the entire term

of this lease, either pursua to the United States Department
ce Payments Program, oOr
pursuant to any other avaAilable locdal, state, or federally
sponsored rent subsidy/program in effiect during the term of
this lease.

b, Obligation to Diligently Use,

LESSEE covenants to use said premises for the above-
séecified purposes and to diligently pursue said purposes throughout
the term hereof. .

c. Related Council Actions.,

By the granting of this lecase, the City Council of

" the City of San Dicgo is not obligating itsclf with regard to any

s et
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other discretionary action relating to development or operation
of said premises. Such discretionary action- includes, but is
not limited to, rezonings, variances, environmental clearances

or any other governmental agency approvals which may be required.

2., TERM OF AGREEMENT.

a. Commencement and Termination.

The term of this agreement shall be fifty-five (55)

years commencing ‘on the first day of the calendar month following

the date of execution hereof by cITY,

b, Surrender of Premises.

At the expiration or earlier termination of this
lease, LESSEE ‘shall execute, acknowledge and deliver to ciry,
within five (5) dadys after written demand by CITY, a valid and
recordable quitclaim deed covering all of the leasehold premises

free and clear of all liens and encumbrances.

3. CONSIDERATION,

a. Minimum Rent.

The minimum rent shall be deposited into a Rgﬂsfl
Assistance Fund, administered by the San Diego Housing Commission .
and utilized to subsidize rental payments required of low-income
tenants who do not possess "Section 8 Certificates" but whose
income level would make them eligible to receive rental assistance
under the Section 8 Existing Housing Assistance Payments Program.

The minimum rent during the entire term of this Lease

‘Agreement :is payable to CITY monthly in advance beginning thirty

(30) days after the issuance of a final cert%fisgye of occupancy
fér thé Project by CITY, or three hundred sixty (360{'days after
the effective date hereof, whichever first occurs. The minimum
xent shall be $3,333.33 per month during the entire term of this
Lease Agrcement; Until LESSEE is rchired to pay monthly rent as

provided hereinabove, LESSEE shall pay to CITY monthly in arrcars

-
.
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(within fiftecen (15) days after the last day of each month), a sum
equal to $11.32 multiplied by the number of apartment units in fﬁe
Project occupied for the entire month for which payment is to be
made;.the parties anticipate that such occupancy will be permitted
by temporary certificates of occupancy which LESSEE will ‘obtain as
each building in the Project is éompleted.

b. Pexcentage Rent.

(1) Percentage Rent Rate. In addition to the minimum

rent required by Section 3.a., LESSEE shall pay to CITY percentage
rent in a sum equal to the amount by which 6.82% af LESSEE's gross
revenues (a;4defined in Section 3.b.(2)) from the Project during
each month of the term e#ceeds $3,333.33. Percentage rent shall
be computed and paid each month as follows: On or before thirty
(30) days following the close of each month (after the commence-
ment of the term), LESSEE shall pay to CITY the amount by which
the sum computed as being 6.82% of LESSEE's gross revenues during
the prior month exceeds $3,333.33, and LESSEE shall within such
time period furnish to CITY a statement of LESSEE's gross revenues

for such month.

(2) CGross Revenues Defined. "Gross Revenues" of

LESSEE means the gross income received by LESSEE as a result of
LESSEE's subtenants renting apartment units within the Project,
and all other amounts realized by LESSEE from use of the premises.

(3) Statement of Gross Revenues. Each statement

furnished by LESSEE to CITY pursuant to Section 3.b. (1) above

shall be signed and certified to be correct by LESSEE or its
authorized representative, LESSEE shall keep at the Project or
at an office located within the City of San Diego full and
accurate books of account, records, cash receipts, and other
pertinent data showing its gross revenqu. Such books of account,

records, cash receipts, and other pertinent data shall be kept for



;._ iI;_: l!D o li 1!!5.

a period of four (4) ycars after the end of the calendar year to

which such items are relevant. CITY shall be entitléd during the
term and'within four (4) years after expiration or termination of
this lecase to inspect and examine LESSEE's books of account, records,
cash receipts, and other pertinent data, so CITY can ascertain
LESSEE'sS gross revenues. - LESSEE shall cooperate fully with CITY

in making thé'inspection. CITY shall also be entitled at CITY's
expense, once'during each calendar year and once after expiration

or termination of this lease, to an independent audit of LESSEE's
books of account, records, cash receipts, and other pertinent data
to determine LESSEE's gross revenues, by a certified public
accountant to be designated by CfTY. The audit shall be limited

to the determina£ion of gross revenues and shall be conducted during
usual business hours at the Project. If the audit shows that there
is a deficiency in the payment of any percentage rent, the deficiency
shall become immediately due and payable. CITY shall keep any
information gained from such statements, inspection, or audit
confidential and shall not disclose it other than to carry out the
burposes of this lease or comply with applicable laws.

c. Delinguent Rent.

In the event LESSEE fails to pay the applicable
rents when due, then LESSEE shall pay CITY, in addition to the
delinguent rent, a sum of money equal to five pefcent (5%) of
said delinquent rent; provided, however, in the event said

delinguent rent is still unpaid after fifteen (15) days of

" becoming delinquent, then LESSEE shall pay CITY, instead of

said fivg percent (5%), a sum of money equal to ten percent

(10t) of said delinquent rent. It is the intent of this pro-
vision that CITY shall be compensated by such additional sums
for loss resulting from rental delinquency including costs to

CITY of servicing the delinquent account. The CITY may for
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good cause waive any such delinquency compensation required herein,

upon written application of LESSEE.

d. " Inspection of Records,

'Whenever CITY desires to inspect the records and
accounts of LESSEE in order to determine LESSEE's c0mpli§nce with
the terms of this agreement, CITY shall have the right at all
reasdnable times to inspect_any records pertinent to the subjeét
under study. LESSEE agrees to cooperate in such inspection and
to make the pertinent records available to CITY at LESSEE's
place of business in the City of San Diego.

e, Development as Additional Consideration.

LESSEE agreces as additional consideration to develop
the leased premises in accordance with the CITY-Approved Master

Plan described in Section 4.b. (5), Development of this agreement.

4. COVENANTS AND CONDITIONS,

a. CITY Covenants and Provisions Regarding "Assignment".

(1) Quiet Possession. LESSEE, paying the said rent

and performing the covenants and agreements herein, shall and may
at all times during the said term peaceably and quietly have, hold
and enjoy the said premises for the term herecf.

(2) Right to Assign and Sublet. LESSEE shall have

the absclute right to rent individual apértment units in the Project,
and in so doing shall comply with the provisions  of b.(12) below.
When in the opinion of CITY, and subject to the approval of the

City Council, it is deemed consistent with the best interests

of the CITY, LESSEE may assign this lease or any interest therein
and may subiease any portion thereof to an asslignee or sublessee

who has, in the opinion of CITY, tﬁe financial capability and
overall competcnce to successfully operate the assigned or sub-
leased premises. The consent of CITY will not be unreésonably

withheld. This lease and any interest herein shall not be
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asgignable by ope;ation of law without the written consent of
CITY. Any or éll of the following actions will be considered
traffick}ng in the leaschold which is not a permitted activity
under this contract and will be considered és contrary to the
CITY's best‘interests:
| éi) Assignment or subleasing by LESSEE
for é consideration iq éxcess of a reasonable return
on the aétual valﬁe of the LESSEE's installed improve-
ments and/or services renderéd.'

(ii) Subleasing or assignment of the primary
function of the lease or subleasing or assignment of a.
major portion of the 1easehqld.

(3} Notice to Beneficiary. If CITY has been notified

in writiﬁg of the existence of a trust deed or mortgage secured by
the leasehold, CITY agrees to give the trustee or beneficiary
notice of any sublease or assignment prior to CITY's approval
thereof. |

(4) Assumption. Approval of any éésignment or sub-

lease shall be conditioned upon Assignée or Sublessee agreeihg

in writing that they will assume the rights and obligations thereby
assigned or subleased and that they will keep and perform all
covenants, conditions and provisions of this agreement which are
applicable to the rights acquired;

(5) Right to Encumber. CITY does hereby consent and

agree that LESSEE may encumber this lease, its leasehold estate

and its improvements thereon by deed of trust, mortgage, chattel
mortgage or other security type instrument to assure the payment of
a promissory note or notes of the LESSEE. LESSEE agrees that all
of the proceeds resulting from any such encumbrance shall be
utilized only with respect to the planning, developmenﬁ. construc-
tion or financing of the 10w-in¢ome.senior citizeqs' multiple

residcential apartment project referred to in this lease, CITY



further agrees that in the event said deed of trust or mortgage
or other security type instrument should at any time be in default
and be foreclosed or transferred in lieu of foreclosure, the CITY
will accept the mortgagee or beneficiary thereof, if reputable,
qualified and financially responsible, such as a State or Federal
regulated financial insﬁitﬁtion, as its new tenant under this
lease with éll the rights, privileges and duties granted and
jimposed in this lease contract. In the event said mortgagee or
beneficiary desires to assign this lease to its nominee, if
nominee is a reputable, gualified and financiélly responsible
person in the opinion of CITY, CITY hereby agrees that upon thev
filing of an application for consent to such assignment, CITY
will give its consent thereto.

(6) 1If the lease or the leasehold estate is trans-
ferred or encumbered subsequent to the original permanent loan
referred to hereafter in paragraph 4.c.(3),.either in whole or
in part, whether voluntarily or involuntarily, or by operation
of law; or if the original permanent loan on the leasehold
estate which Lessee causes to be recorded at or about the time
. the project is completed is refinanced in whole or in part, or
if the lease or leaséhold estate is further encumbered for any
other purpose than the sole purpose of constructing or permanently
financing leasehold improvements {(each of which events is herein-
after referred to as an "assignment"), LESSEE may do so as long
as the proceeds realized by LESSEE are distributed in the following
order and priority (to the extent the proceeds are adequate to do
so): (i) payment to the holder thereof of the then unpaid balance
of the initial permanent loan obtained by LESSEE with respect to
the Project, (ii) reimbursement to LESSEE or to the parties

entitled thercto of all funds then outstanding which were advanced

{either as capital or loans) by either Stephen B, Drogin or
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'Pinancial Sccne Incorporated (or affiliated entities of either

of them) with respect to the development or operation of the
Project, less payments made on account thercof, plus simple interest
on all such advances at the rate of twelve percent (12%) per annum,
(iii) payment to LESSEE of $200,000, plus simple interest at

the rate of twelve pefcent kl2%) per annum from the date on which
minimum rent is requigéd to be paid to CITY pursuant to the Lease
Agreement, uﬁtil the date of the "assignment", (iv) payment to

CITY of the differénce between simple interest at the rate of
twelve percent (12%) per annum on $1,031,839,00 from the date on
which minimum rent is required to be paid to CITY, pursuant to the
Lease Agreement until the date of the "assignment", and the minimum
and percentage fent paid by LESSEE to CITY relating to the same
period, and (v) any remainder forty percent (40%) to CITY and

sixty percent (60%) to LESSEE. Any "assignment" within the terms
of this paragraph which does not ;eceive the prior written consent
of CITY shall be null and void.

(7) The proceeds of the construction loan to be

obtained by LESSEE shall be used only for or in connection with

the premises for the following purpoﬁes: lender's loan and
brokerage fees (in an amount not to exceed the amount approved

in writing by CITY); title insurance premiums and escrow costs

and related expenses; architects', draftSmen's,'attorneys' fees

and accountants' fees (in an amount not to exceed the amount
approved in writing by CITY);‘and engincers' fees and costs,
- building permit fees and utility connection deposits and related
fees, bond premiums and licensing and permit fees$ and costs, cost
of labor, services and materials, payments of interest on any
construction encumbrance affecting the premises, property taxes

and assessments, and, if agreced to by the CITY in advance in



u“.’. writing, other similar costs arising incident to the installation,
construcﬁion and dcvelopment of on-site and off-gsite improvements
on, upon, or connected with the premises, The proceeds of the
initial perﬁanent loan to be obtained by LESSEE shall be used
only for refinanciﬁg of the construction loan, fees, and costs
in ‘connection wiggxthe permahent-ldan in an amount approved in
writing by CITY prior to funding the permanent loan, and repay-
ment to LESSEE or its members (or affiliates thereof) of funds
advanced with respect to the development or construction on the
premises.

(8) TFunds advanced with respect to the operation of

the project to be developed on the premises shall be used only
for professional management (not to exceed five percent (5%) of
gross revenues), possessory interest and other taxes and impositions,
insurance, on-site management, water, gas, electricity, trash removal,
landscaping maintenance and supplies, repairs, réplacement, maintenance

and supplies related to the project.

—_— b. " LESSEE Covenants.

(1) Affirmative Action. LESSEE agrees to take

affirmative action to improve employment opportunities of

Loceioe
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minorities and women in a manner consistent with the operation of
the apartment project located on Parcel 1 of Parcel Map No. 6077.

(2) Compliance with Law, LESSEE agrees, at its sole

cost and expense, to comply and secure compliance with all the

Ske

requirements now in force, or which may hereafter be in force,

“of all muniéipal, county, state and federal authorities, pertaining
to the said premises, or the operations conducted thereon, and to
faithfully observe and secure compliance with, in the use of the
premises, all applicable county and municipal ordinances and state
and federal statutes now in force or which may hereafter be in

force, and to pay before delinquency all taxes, assessments, and

~10-



fees asscssed or levied upon the LESSEE oxr the leased premises
including the land and any building, structures, machines, appliances
or other improvements of any nature whatséever, erected, installed
or maintained by LE§SEE or by reason of the business or other
activities of LESéEE upoﬂ.or in connection with the lcased premises.
iESSEE recognizes and understands that this lease may create a
possessory interest subject to property taxation and that the
LESSEE may be subject to payment of property taxes levied on such
interest. LESSEE further agrees that such tax payment shall not
reduce any rent due the CITY hereunder and that any such tax shall
be paid by the LESSEE before becoming delinguent, The judgment

of any court of competent jurisdiction, or the admission of LESSEE
or any sublessee or permittee in any action or proceeding against
them, or any of them, whether CITY be a party thereto or not, that
LESSEE, sublessee or permittee has violated any such ordinance.

or statﬁte in the use of the premises shall be conclusive of that

fact as between CITY and LESSEE.

(3) Construction/Alterations. LESSEE agfees not to
construct or install any buildings or structures on said premises
or otherwise improve or alter said premises in any manner except
in acéo:dance with plans and specifications previously submitted
to the City Manager and approvéd by him in writing. LESSEE shall -
not make any major structural or architectural design alterations
to approved buildings, structures or improvements installed on said
premises except in accordance with plans and specifications
previously approved in writing by the City Manager. This provision
shall not limit or set aside any obligation of LESSEE under this
lease to maintain said premises in a decent, safe, healthy and
sanitary condition, including structural repair and restoration
of damaged oxr worn improvemcnts.- CITY shall not be obligated by
this leasc to make any improvements orx alterations to said premiscs

or to assumec any expense therefor.

e
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(4) Construction Bond. LESSEE agrees to file with
~N

CITY, prior to commencemcnt of any construction performed upon

the premises a faithful performance bond in the amount of one
hundred ﬁerccnﬁ (100%) of the constfuction costs of the work to

be performed. Said bond may be in cash or may be a corporate
surety bond satisfactory to CITY or in a combination of both. Said
bond shall insure that the construction commenced by LESSEE shall
be completed in accordance with approved plans, or at option of
the CITY, that the. uncompleted coﬁstruction be removed and the
premises restored to a condition satisfactory to CITY. The surety
bond will be filed with CITY and any cash used as a part of the
bond may be deposited with CITY to be held in trust for the pur-
pose specified above or may be placed in an escrow or other trust
approved by CITY. CITY shall waive this requirement to file a
bond if LESSEE has a fund control satisfactory to the construction
lender for the benefit of the construction lender, with respect to
the funding of the construction loan. In the event that LESSEE
fails to file any such bond, and is requiredAto furnish such a bond,
this lease may be terminated by CITY.

(5) Development. LESSEE agrees to develop the

leased premises in accordance with the Master Plan, as approved
by CITY and filed in the Office of the City Clerk. To the extent
abplicable to the proposed development, said Master Plan shows
the design, materials of construction and elevations of all
structures, the plot plan of ail structures and above-ground
improvements, thé uses of all facilities, the schedule of
development, the estimated construction costs and financing

plaﬁ and such other factors as are necessary or desirable in

the opinion of the CITY. CITY shall have the authority to
authorize changes to the plan provided that the basic concept
may-not be modified without City Council approval, and a document
évidencing any approved changes shall be filed in the Office of

the City Clerk.

~]l2-



(6) ‘Indemﬁitz. " LESSEE agrces that.CITY, its agents,
officers and employees, shall not be liable for any claims, alleged
liabilities, penalties, fines or for any damage to the goods,
properties or effects of LESSEE, its sublessces or representa-
tives, agents, employees, guests, licensees, invitees, paérons
or clientele or of any other person whomsoever, nor for personal
injuries to, or deaths of any persons; whether alleged to have
been caused by or resulting from any acts or omission of LESSEE
of its sublessees in or about the lecased premises, or any act
or omission of any person or from any defect in any part of the
leased premises or from any other cause or reason whatsoever,.
LESSEE agrees to indemnify and save free and harmless CITY and
its authorized agents, officers, and employees against any of
the foregoing alleged liabilities and any costs and expenses
incurred by CITY on account of any claim or claims therefor.

(7) Insurance Coverage. During the entire term of

this lease, LESSEE agrees to procure and maintain'public liability
insurance which names CITY, Housing Authority and Housing Commission
as an additional insured with an insurance company satisfactory to
-CITY licensed to do business in California to prétect against loss
from liability imposed by laﬁ for Qamages on account of bodily
injury, including death therefrom, suffered or alleged to be
suffered by any person or persons whomsoever, resulting'directly
or indirectly from any act or activities of CITY or LESSEE, its
sublessees or any person acting for CiTY, Oor LESSEE or under its
control or direction, and also to protect against loss from
liability'imposed by law for damages to any property of any

person caused directly or indirectly by or from acts or activities

of CITY, or LESSEE, or its sublessces, or any person acting for

-13-
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’CITY or LESSEE, or under its control or dircction, Such public
liability and property damage insurance shall also provide for
and protect CITY against incurring any legal cost in defending
claims for allecged loss. Such public liability and property
damage insurance shall be maintained in full force and effect
during the entire term of this lease in the amount of not less
than $3,000,000.00 COMBINED SINGLE LIMIT LIABILITY. LESSEE agrees
to subnmit a policy of said insurance to the CITY on or before the
effective date of this agreement indicating full coverage of the
contractual liability imposed by this agreement and stipulating
that the insurance company shall not terminate, cancel or limit
said policy in any manner without at least thirty (30) days prior
written notice thereof to CITY. If the operation under this agree-
ment results in an increaced or decreased risk in the opinion of
the City Manager, then LESSEE agrees that minimum limits herein-
above designated shall be changed accordingly upon reguest by the
City Manager. LESSEE agrees that provisions of this paragraph
as to maintenance of insurance shall not be construed as limiting
in any way the extent to which the LESSEE may be held responsible
for the payment of damages to persons or property resulting from
LESSEE's activities, the activities of its sublessees or the
‘activities of any person or persons for which LESSEE is otherwise
responsible. |

LESSEE also agrees to procure and maintain during
the entire term of this lcase, a policy éf fire, extended coverage
and vandalism insurance on all permanent property of an insurable
nature lpcated upon the leased premises. Said policy shall name
CITY'as an additibnal insured and shall be written by an insurance
company satisfactory to CITY, licensed to transact business in the

State of California, and shall be in an.amount sufficient to cover
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at least ninecty pef;ent (30%) of the replacement costs of said
bfoperty. LESSEE agrces to submit a certificate of said policy

to the CITY on or before the effective date of this lease., Said
policy shall contain a condition that it is‘not to be terminafed

or cancelled without at least thirty (30) days prior written notice
to CITY by the insu;ance cdmpany. LESSEE agrees to pay the premium
for such insurance and shall require that any insurance proceeds
resulting from a loss undef said policy ére payable jointly to CITY
and LESSEE and said proceeds shall constitute a trust fund to be
reinvested in rebuilding or repairing the damaged property or

said proceeds may be disposed of as specified in Section 4, (14)

Waste, Damage or Destruction, hereof; provided, however, that within

the period during which there is in existence a mortgage or deed of
trust upon the leasehold, then and for that period all policies of
fire insurance, extended coverage and vandalism shall be made payable
jointly to the mortgagee or beneficiary; the named insured, and CITY,
“and shall be disposed of jointly by the parties for the following
Purposes: '
(1) As a trust fund to be retained by said

mortgagee or beneficiary And applied in reduction of the

débt secured by such ﬁortgage or deed of trust with the

excess remaining after full payment of said debt to be

-paid 6ver to LESSEE and Ci 7 to pay for reconstruction,

repair, or replacement of Lhe damaged or destroyed-

improvements in progress payments as the work is performed.

The balance of said proceeds shall be paid to the mortgagee

or beneficiary to reduce the debt.

Provided further, however, nothing herein

shall prevent LESSEE, at its option and with the approval

of said mortgagee of-beneficiary, from filing a faithful

performance bond in favor of said mortgagee or beneficiary

and CITY in an amount equivalent to said insurance proceeds

in licu of surrendering said insurance procceds to said

mortgagec or bencficiary and CITY,
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(ii) "%4n the event that this least is terminated by

mutual agreement and said improvements are not reconstructed,
repaired or replaced, the insurance proceeds shall be jointly
retained by CITY and said mortgagee or beneficiary to the:
extent necessary to first discharge the debt secured by said
mortgage or deed of trust and then to restore the premisés in
a neat and clean condition. Said mortgagee or beneficiary
shall hold the balance of said proceeds for CITY and ﬁESSEE
. as their interests may appear,

LESSEE agrees to increase the limits of lia-
bility when, in the opinion of CITY, the value of the improve-
menfs covered is increased, subject to the availability of
such inSuraﬂce at the increased limits,

LESSEE agrees, at its sole expense, to comply
and secure compliance with all insurance requirements necessary
for the maintenance of reasonable fire and public liability
insurance covering said premises, buildings and appurtenanceé.

(8} 1Indemnification, LESSEE agrees toc save CITY free

‘and harmless, indemnify it againét all claims for labor and materials
in connection with improvement$, repairs or alterations to the leased
premises, and the cost of defending against such claims, including
reasonable attorneys' fees. In the event that improvements, repairs
or alterations are constructed on the leased premises by other than
CITY, and a lien is filed, LESSEE agrees to file with CITY within
five (5} days a bond sufficient to pay in full all claims-of all per-
sons seeking relief under the-lien. The bond shall be acknowledged
by LESSEE as principal and by a corporation satisfactory to CITY
licensed by the Insurance Commissioner of the State of California

to transact the business of a fidelity and surety insurance company
as surety.

(9) Legal Proceedings, Should it become necessary

for cither CITY or LESSEE to commence legal proceedings to collect
rent, recover possession, or enforce any other provision of this

lease, the prevailing party will be entitled to legal costs in

-16-
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connection therewith, including reasonable attorneys' fces as
determined by the court. The parties agree that the laws of the
State of California shall be used in interpreting this lease
agreement and will govern all disputes under this lease agréement
and will determine all rights and obligations hereunder. Personal
service either within or without the State of California shall be
sufficient to give personal jurisdictién to any court in which an
action is filed for litigation of rights under this lease agreement.

(10). Maintenance. LESSEE agrees to assume full

responsibility for the operation and maintenance of said premises
throughout the term hereof without expense to CITY unless other-
wise specified herein, and to perform all repairs and replacehents
necessary to maintain and preserve said premises in a deceht, safe,
healthy and sanitary condition in a manner satisfactory to CITY
and in compliance with all applicable laws, LESSEE agrees that

CITY shall not be required to perform any maintenance, repairs or

services or to assume any expense not specifically assumed herein

in connection with said premises and LESSEE hereby waives all
rights to make repairs or to cause any work to be performed at
the expense of CITY as provided for in Section 1941 and 1942 of
the California Civil'Code;'

(11) " Nondiscrimination. LESSEE agrees not to

discriminate in any manner against any person or persons on account
of race, marital status, sex, religious creed, colbr, ancestry, nationa
origin, physical handicap or mediéal condition in LESSEL's use of
the premises, including, but not limited to, the providing of goods,
éervices, facilities, privileges, advantages and accommodations,

and the obtaining and holding of employment.

( (12) ) Section 8. The Project is intended to provide

rental apartment units for persons designated in the Scction 8
Existing Housing Assistance Payments Program, Title IXI of the
Housing and Community Development Act of 1974--Public Law

No. 93-383, or any other similar program of the federal, state

-17-
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.or local government intended to provide rental subsidies for
low~income scnior citizens, No apartment unit shali be initially
offered for rent withoﬁt the City of San Diecgo Housing Authority
first having had ten (10) days within which to designate "Section 8
Certificate Holdérs" as tenants in the Project. LESSEE shall
thereafter by the tenth day of -each month during the term furnish
to CITY a iist of vacant apartment units which are anticipated

as of the end of the month in which the list is given, and CITY
will have eight (B) business days after its receipt of each such
list'to designate "Section 8 Certificate Holders" to occupy as
tenants the vacant apartment units in the Project. Except for
complying with the foregoing provisions of this paragraph (12),
LESSEE-shall have-the right to rent apartment units to anyone
fifty-five (55) years of age or older, and LESSEE will use its

best efforts to give first priority in rénting apartment units to
persons whose income levels meet the intent of the policies of the
federal government as contained in the above-referenced Section 8
of Title II of the Housing and Community Development Act of 1974 -
delic'Law No. 93-383, or any other similar local; state por federal

rent subsidy program.

(13) Utility Costs, LESSEE agrees to order, obtain
and pay or have tenants in the Project pay for all utilities
and service and installation charges in connection therewith;
All utilitjes installed by LESSEE sﬁall be installed underground.

(14) Waste, Damage or Destruction. LESSEE agrees to

give notice to the CITY of any fire or other damage that may occur
on the leased premises within ten (10) days of such fire or damage.
LESSEE agrces not to commit or suffer to be committed any waste

or injury or any public or private nuisance, to kecep the premises
clean and clcar of refuse and obstrucfions, and to dispose of all
‘garbage, trash and rubbish in a manner satisfactory to the CITY.

If the leased premiscs shall be damaged by any cause which puts

le—



',the premises into a condition which is not decent, safe, healthy
and sanitary, LESSEE agrees to make or cause to be made full repair
of said éamage and to restore the premises to the condition which
existed prior to’ said daﬁage, or LESSEE'qgrees to clear and remove
from the leased premises all debris resulting from said damage and
rebuild the premises in accordance with plans and specifications
previously submitted to the CITY and approved in writing in |
order to replace in kind and scope the operation which existed
prior to such damage,

LESSEE agrees that preliminary steps toward
performing repairs, restoration or replacement of the premises
shall be commenced by LESSEE witﬁin thirty (30) days and the
required repairs, restoration or replacement shall be completed

within a reasonable time thereafter. CITY may determine an

equitable deduction in the minimum monthly rent requirement for
{ such period or periods that said premises are untenantable by

reason of such damage.

j c. Restrictive Conditions.

(1) Administration and Notices. Control and

administration of this lease is under the jurisdiction of the

f} CITY as to CITY's interest herein énd any communication relative
to the terms or conditions or any changes-thereto or any notice

or notices provided for by this lease or by law .to be given or

scrved upon CITY may be given or served by registered letter

deposited in the United States mails, pogtage prepaid, and

. addressed to the City Manager at 202 "C" Street, San Diego,

California, and to the Executive Diréctor of the San Diego Housing

Commission, 121 Broadway, Suite 443, San Diego, California 92101.

Any notice or notices provided for by this lease or by law to

be given or served upon LESSEE, Mortgagee, Trustee or Beneficiary

may be given or served by depositing in the UnitediStates mails,

postage prepaid, a letter addressed to said LESSEE at the leased
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. 'p_rcmises or at sucl‘ther address designated “writin.g by LESSEE,

| Mortgagee, Trustee ér Beneficiary or may be personglly served upon
them or any person hereafter authorized by them to receive such notice.
Any notice or notices given or served as provided herein shail be
effectual ana binding for ﬁll purposes upon the principals of the

'parties so served uéon personal service or forty-eight (48} hours
after mailipg in the manner requirea herein.

(2) CITY Approval and Consent. The approval or consent

of the CITY, wherever required in this agreement shall be given by such
person or agency as the City Council may from time to time designate.

(3) Tenant, Rental Increases. LESSEE agrees that the

ﬁonthly rent to be charged by LESSEE for each apartment unit in the
froject shall not exceed the fair market rent, excluding utilities
allowance, established by HUD for studio and one-bedroom apartments
under the Section 8 Existing Housing Assistance Payments Program, as
said monthly rents may be adjusted by HUD from time to time. LESSEE
may, however, adjust the rents for each apartment unit in the Project
not more frequently than once a year, based upon the then fair market
rent as so established by HUD; each such adjustment will take place
on the anniversary date of each tenant's rental agreement or when a
new rental agreement is entered into by LESSEE as a result of the
turnover of an apartment unit in the Project. If tﬁe Section 8
Existing ﬁousing Assistance Program is ever eliminated or so changed
that it is no longer a reasonable standard for establishing rental
adjustments as contemplated hereby, the parties shall_mu£ually and in
good faith select another reasonable standard for determining such
adjustments. To the extent that CITY can legally commit itself so to
do, CITY agrees that LESSEE, other than as set forth above, shall not
' be affectéd or concerned by, nor shall LESSEE's ability to adjust
monthly rent for each apartment'unit in the Project be affected by any
law, ordinance, administrative ruliné or other action or enactment
which has the effect of limiting rents or rental increases, or in any
other manner directly or indirectly attempts or purports to control

rents or rent increases,
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(4) Eminent Domain., In the event the leased

prcmisés Or any part thereof shall be taken for public purposes

by condémpation.as a result of any action or proceeding in

eminent domain, then the interests of CITY and LESSEE (or Bene-
ficiary or Mortgagee if there is a trust deed or mortgage then in
effect), in the award and the effect of the taking upon this lease
agreement shall be as follows:

(a) 1In the event of such taking of only a
part of the leased premises, leaving the remainder of said premises
in such locatjion and in such form, shape and size as to be used
effectively and practicably in the opinion of CITY for the conduct
thereon of the cperations permitted hereunder; this lease shall
terminate and end as to the portion of the leased premises so
taken as of the date title to such portion vests in the condemning
authority, but shall continue in full force.and effect as to the
portion of. the leased premises not so taken and from and after
such date the contract rent, or in the event there is a minimum
rent specificd herein, then the minimum rental required by this
lease to be paid by LESSEE to CITY shgll be reduced in the pro-
portion to which the number of units of the leased premises'so
taken bears to the total units of the demised premises; provided,
however, CITY shall have the right, with the consent of LESSEE{ to
substitufe like adjacent property and maintain the rent sqhedule
without diminution.

(b) In the event of the taking of only a part
of-the leased premises, leaving the remainder of said premises in
such location, or in such form, shape or reduced size as to render
the same not effectively and practicably usable, in the opinion
of CITY or LESSEE, for the conduct thereon of the operations
permitted hereunder, this lease and all fight, title and interest
thercunder shall cease on the date title to said premises or the

portion thercof so taken vests in the condemning authority,
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{c) In the event the entire leased premises
are so taken, this lease and all of the right, title and interest
thereunder shall cease on the date title to said premises éb taken
vests in the condemning authority.

(d) In the event of any taking under Sub-
paragraphs (a), (b) or (c) hereinabove, the only portion of any
award of compensation which shall be paid to LESSEE shall be the
fair market value of the improvements placed ﬁpon that portion of
the leased premises which are taken by the condemning agency, but
reduced by a proportion which relates to the reversionary interests
of CITY (being that period of time after the expiration of the
term of this lease). It is the in;ention of this provision that
LESSEE shall not in any condemnation receive any bonus or penalty
by reason of LESSEE's contractual rights in connection Qith thé
pfoperty condemned, |

(e) Notwithstanding the foregoing provisions
of this section, CITY may, in its discretion and without affecting
the validity and existence of this lease, transfer CITY's interests
in said premises in lieu of condemnation to any authority entitled
to exerciﬁe the power of eminent domain. In the event of such
transfer by CITY, LESSEE éﬁall retain whatever rights it may have
to recover from the said authority the fair market value of
LESSEE's interest in the improvements taken by the authority and
which LESSEE has placéa upon the leased premises in accordance with
provisions'of-this lease, )

(5) Entry and Inspection. CITY reserves and shall

alhaYs have the right upon the giving of reasonable advance written
‘notice to enter said premises for the purpose of viewing and ascer-
taining the condition of the Qame, or to protect its interests in
the pfemises or to inspect the operations conducted thereon. In

the event that such entry or inspection by CITY discloses that said
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premises arc not in a decent, safe, healthy condition, CITY shall
have the right, after ten (10) days written notice to LESSEE, to
have any necessary maintenance work done for and at the expense
of LESSEE and LESSEE hereby agrees to pay promptly any and.all
costs incurred by CITY in having such necessary maintenance work
done in order to kcep said premises in é aecent, safe, healthy
and sanitary condition._ Further, if at any time CITY determines
that said premises are not in a decent, safe, healthy and sanitary
condition, CITY may at its sole option, without additional notice,
require LESSEE t6 file with CITY a faithful performance bond to
assure prompt correction of any condition which is not decent,
safe, healthy and sanitary. Said bond shall be in an amount.
adequate in the opinion of the CITY to correct the said un-
satisfa&tory condition. LESSEE shall pay the cost of said bond.
The riéhts reserved in this section shall not create any obliga-
tions on CITY or increase obligations elsewhere in this lease
imposed on CITY.

(6)° Holding Over. The o:cupéncy of the demised

premises after the expiration of the term of this agreement shall
be construed to be a tenancy from month to month, and all other
terms and conditions of this agreement shali continue in full
force and effect,

(7) Merger, The.voluntary or other surrender of this
lease by LESSEE, or a mutual cancellation thereof, éhall not work

~

a merger and shall, at the 6ption of‘CITY, terminate all or any
existihg sﬁbleases or subtenancies or may, at the option of CITY,
6perate as an assignment to it of any or all such subleases or

subtenancies.

(8) Oral Representation. It is specifically under-

stood and agreed hereby that this lease contains the complete
expression of the whole agreément betwcen the parties hercto, and

that there arc no promises, representations, agrecments, warrantics
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Ior inducements, either expressed ofally or jimplicd by the said
- partics, except as are fully set forth hexein; and further, that
this lease cannoL be annrgcd modlfled or chungcd in any respect
except by written agreenmcnt duly executed by and ‘between the said

partics.

(9) Ownerrhxp of Imnrovemcntﬂ. All improvements,

including fixtures which have becn affixed by LESSEE in any manner
whatsoever, shall at the option of CITY become the property of
CITY upbn expiration or sooner termination of this agreement,
LESSEE shall have the right to remove from the demised premises
only personal property, at any time prior to the expiration or
earlier termination of this agreement, provided that such removal
wéuld not, in the opinion of CITY, restrict the operation of the
deml sed premises to the extent that the rent pald to CITY is reduced
&s a direct result therefrom. LESSEE‘'s removal of any such personal
Property shall be at LESSEE's own expense and shall be conditioned
upon LESSEE's repaifing'any damage to the remaining improvements
and upog'LESSEE lcaving the demised premises in good order and
condition. In the event LESSEE doe; not so remove said personal
‘property prior to the expiration of this agrecment, CITY may remove,
sell o; destroy the same at the expense of LESSEE, and 3f tﬁe pro-
ceeds of the sale are not adequate, LESSEE shall promptly pay to
CITY its reasonable cost of any such removal, sale or destruction
together with the reasonable cost of repalilr of damages to CITY's
property resulting from such femoval, sale or destrpction. At the
option of CITY, any personal property not removed by LESSEE may be
| deemed abandoncd and may be removed and sold by CITY and all
income received by CITY therefrom shéll be the property of CITY
exclusively, Lessee shall not havé thé right to remove from the

demised premises any fixtures upon expiration or Sooner termination

of this Agreement.
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{(10) Remedies of CITY.

{(a) Decfault by LESSEE, In the event that:

(i) LESSEE shall default in the perforﬁance or
fulfillment of any covenant or condition herein required to be per-
formed or fulfilled by LESSEE and shall fail to cure said default
within thirty (30) days following the service on LESSEE of a written
notice from CITY specifying the default coﬁplained of; or

{ii) LESSEE shall voluntarily file or have
inﬁoluntarily filed against him any petition under any bankruptcy
or insolvency act or law; or |

(iii) LESSEE shall be adjudicated a bankrupt; or

(iv) LESSEE shall make a general assignment for
the benefit of creditors;
then CITY may, at its option, without further notice of demand upon
LESSEE or upon any person claiming through LESSEE, immediately terminate
this lease and all rights of LESSEE and of all persons claiming rights
through LESSEE in or to the said premises or in or to further possession
thereof and CITY may theréupon enter and take‘possession of said
premises and expel LESSEE and all persons so claiming rights.thereto.
Provided, however, in the event that any default described in Part (a) (i)
of this section is not curable within thirty (30) days after the service
of a wriﬁten notice upon LESSEE, CITY shall not terminate this lease |
pufsuant to said default if LESSEE immediately commences to cure said
default and diligently pursues such cure to completion.

Provided, furthef, in the event that there is a deed of
trust or mortgage on the leasehold intérest, CITY shall not terminate
this lease until it first shall have served upon the mortgagee or
beneficiary written notice of the default or defaults complained of,
and the mortgagce or beneficiary shall have thirty (30) days from
service of such notice within which to commence such cure as may
be necessary and this lease shall not terminate if said mortgagee
or beneficiary shall prosecute said cure with reasonable diligence

thercafter, and said thirty (30) day period shall be extended during the
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time required for said mortgagee or beneficiary to perfect, through

litigation or through foreclosure, its rights to cure.

(b} 'CifY‘ReCSufée. If the mortgagee or beﬁéfiéiary
shall be required to perfect its right to cure said default or
defaults through litigation or through foreclosure, then CITY shall.
have the option of the following courses of action in order that
such default or defaults may be expeditiously corrected:

(i) CITY may correct or cause to be
corrected said default or defaults and charge the costs
therefor (including costs incurred by CITY in enforcing
this provision) to the account of the LESSEE, which charge
shall be due and payable on the date that the rent is
next due after presentation by CITY of a statement of
all or part of said costs.

(ii} CITY may cbrrect.or cause to be
corrected said default or defaults aﬁd may pay the costs
thereof (including costs incurred by CITY in enforcing
this provision) from the proceeds of any insurance fund
held by CITY and LESSEé or by CITY and mortgagee or
beneficiary or CITY may use said funds of any faithful
performance or cash bond on deposit with CITY, or CITY
may call on the bonding agent to correct said default
or defaults or to pay the costs of such correction
performed by or at the direction of CITY.

{(iii) cCITY ma& terminate this lecase as
to tﬁe rights of LESSEE herein by assuming liability for
any trust deed or mortgage. LESSEE.will assume and
agrees to pay any and all penalties or beonuses
required by the bcneficiaries, trustees or mortgagees
as a condition for carly payoff of the related notes

by CITY, CITY may, as an altecrnative, substitute for
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gajd terminated LESSEE a4 new LLSSEE recasonably satisfac-

tory to the mortgagee or beneficiary, |
Should. said default or defaults be noncufable by LESSEE, then any
lender holding a beneficial interest in said leasehold whose
qualifications have beenAapproved by CITY for assignmeht of the
leasehold intereét shall bhave the absolute right to substitute
itself to the estate ofAthe LESSEE hegeunder and to commence
performance of this lease‘and this lease shall not terminate if
such mortgagee or beneficiary shall give notice in writing of its
election to so substitute itself and commence performance within
said thirty (30) day period after service upon it of said written
notice by CITY of the default. 1In the event of the election
by the mortgagee or beneficiary to so substitute itself to
LESSEE'S estate hereunder, CITY expressly consents to said sub-
stitution and authorizes saig mortgagee or beneficiary to perform
under this lease with all the rights, privileges and obligations
of the original LESSLE hereunder, subject to cure of the default
if possible by mortgagee or beneficiary, and LESSEE expressly
agrees to assign all its interest in and to its leasehold estate
in that event,

(c) »Abandonment by LESSEE. Even though LESSEE

has breached the lease and abandoned the property, this lease
shall continue in effect for so long as CITY does not terminate

LESSEE's right to possession, and CITY may enforce all its rights

and remedies under said iease, including, but not limited to,

the right to recover the rent as it becomes due under the lease.
For pu?poses of this section, the following do not constitute a
termination of LESSEE's right to possession:
(i) Acts by CITY of maintcnance, or
preservation, or efforts to relet: the property.
(Li) The appointment of a receiver

upon initiative of CITY to protect CITY's interest

under the leasc,
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(d) Damages, Damages which ciTy may recover in
the event of default under this lecase shall be those which are
then available under applicable California case and Statutory

law to lecases in the State of California, including but not

limited to the worth, at the time of award, of the amount by

. which the unpaid rent for the balance of the term after the date

of award, or for any shorter period of time specified in thisg
lease, exceecds the amount of such rentallléss for the same period
that the LESSLE proves could be reasonably avoided. The remedies
provided by this section are not exclusive and shall be cumulative
to all other rights and remedies possessed by CITY, and nothing
contained herein shall be construed so as to defeat any other
rights or remedies. to which CITY may be entitled.

(11) Reservation of CITY Rights, CITY hereby reserves

all rights, title and interest in any and all gas, o0il, minerals
and water beneath said leased premises. CITY shall have the right
to enter said leased premises for the purpose df making repairs

to or developing municipal services. CITY hereby reserves the
right to grant and use such easements or establish and use such
rights of way over, under, along and across said lecased premises
for utilities, thor0ughfarés, Or access as it may deem advisable
for the public good. Provided, however, CITY shall not unreasonably
interfere with LESSEE's use of the premises and will reimburse
LESSEE for physical damages, if any, to the pPermanent improvements
of LESSEE located on the leased prémiscs resulting from CITY's
exercising the rights retained in this pParagraph. Such reimburse-
ment shall include a reduction in the annual rent proportionate

to the amount of said physical damage as determined by the City
Ménqger. CITY shall pay the costs of maintenance and repair of

all CITY installations made pursuant tb& the rights reserved herein,
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(12) Time is of the Essence, Time is of the cssence of

each and all of the terms and provisions of this lease and this
lease shall inure to the bencfit of and be binding upon the parties
hereto and any successor of LESSEE as fully and to the same extent
as though specifically mentioned in each instance, and all
covénants, stipulations and agreements in this lease shall eﬁtend
to and bind any assigns or sublessees of LESSEE.

(13) Waiver. The waiver by CITY of any breach of any
term, covenant, or éondition herein contained shall not be deemed
to be a waiver of such term, covenant or condition, or any sub-
sequent breach of the same or any other term, covenant or condition
herein contéined. The subsequent acceptance of rent hereunder by
CITY shall not be deecmed to be a waiver of any preceding breach
by LESSEE of any term, covenant or condition of this lease, regard-
less of CITY's knowledge of such preceding breach at the time of
acceptance of such rent. Failure on the-part of CITY to require
or e#act full and complete compliance with any of the covenants,
conditions or agreements of this lease shall not be .construed
as in any manner changing the terms hereof and shall not prevent
CITY from enforcing any provision hereof.

(l4) The relationship between the parties hereto shall
at all times be deemed to be that of landlord and tenant, and the
share payable to the CITY pursﬂant to subparagraph 4;a.(2) of the
Lease Agreement shall for all purposes be deemed to be additional
rent. The parties do not intend, nor shall this Agreement be
deemed to create a partnership or ﬂoint venture.

(15) 1In addition to its rights to audit books of the
LESSEE for purposes of determining gross rental, CITY shall also
have the right to audit the books of LESSEE for purposes of

determining and verifying all of the matters covered in sub-
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: Paragraphs 4.a (2), %7) and. LU) o£ the Lcaue Myreement aL CITY'a

’

L expense, on rcaqonablc notice Lo.Lennnt and not more than once a
: ' '

year, - . '.
kib) éubjcct to all other limitations of tﬁi lease’
as to transfer and au“lgnmcnt, this lease shall be binding upon
and inure to the bcncflt of the parties hereto, their helrs,
successors and assigns (whether voluntary or . involuntary).

(17) © CITY may designate through either action by the

City Council or written direction of the City Manager persons

- within the Housing Authority and/or Housing Commission of the

CITY to act for and rcceive notices on its behalf, and shall
promptly notify LESSEE in writing of any such designations.
IN WITRESS WHEREOF, this icase agrecment is executed by ciTy,
acting by and through the City ranagcr, and by LESSEER, acting by
j
and through its lawfully authorized officers.
| THE CITY OF éhN DIBGO -

/e 2

City Manager

LESSEE:

ORCHARD II ASSOCTATES,
a general partnership

By: /dli%’~
Stephed B Drogln

By: FINANCIAL SCENE I CORPORATEN,
a Cali anla cor ratlon

L Zir

APPROVED as to form and legality this ! Q day of‘ gk

1981,

APPROVED: JOHN W. WITT, CITY ATTORNEY

DEPUTY CHY ATTORNE



