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CITY OF SAN DIEGO
USE AND OCCUPANCY PERMIT

rms CITY OF SAN DIEGO USE AND OCCUPANCY PERMIT ("Pamit"') is eolaed into by
and between THE CITY OF SAN DIEGO, a California municipal corporation ("'CITY"'), and
Orion Construction Corporation, a Califumia COlpoJabon ("'PERMITJEE")' 10 be effi:djve as of
December I,2008 (the "Effective Date") when signed by the paJties and approved by the San
Diego City Attorney, as follows:

DEFlNITIONS

As used in this Permit, the following terms shall be ddioed as follows:

A. "Permit Area" shall mean all or part of that ca1ain CITY -owned real property commonJy
known as the Central Avenue Mini-Park Site(APN: 454-161-31) and locatr:donCeotral
Avenue between Dwight & Landis Streets, and IIHD"e paJticuJady desaibed in Eslu1Ut A:
Permit Area, attached hereto.

B. "Permit Fee" shall mean a one-time, non-refundable permit pme:es9ng fee in the amount
of six hundred dollars ($600.00).

C. "Permit Use" shall mean the exclusive use of the Permit An:a for tempoJmy c:onsIIUction
rnateriallay down fur a City sewer & water project.

D. "PERMITTEE'S Address for Notices" sball be: 1232 Keystone Way, Vlllia, CA 92081

E. "Monthly Rent" shall be $1,800.00 per month..

F. "Security Deposit" shall mean an amount equal to five thousand donars (SS,OmtOO).

G. "Term" shall mean one (l) year & one (l) month (until flecernbn 31,2(09); my partial
month at the beginning of the Term shall be counted as a full month.

FOR VALUABLE CONSIDERA nON, the sufficiency of which is adeowledged, the parties
agree as follows:

I. Occupancy.Subjectto the terms and conditions of this Pamit, CIlY hen:by gJZDIs
permission to PERMITIEE, its officers, employees, ageoIs and c:ootIadots to cotec upon
and occupy the Permit An:a solely for the pwpose oftbe Pennit Use.

2. Use ofPennit Area. PERMITTEE may use the Permit An:a solely for the Permit Use and
for no other purpose whatsoever without CITY'S prior wrium consent in eath ios1:am:e.

3. Governmental Approvals. By entering into this Permit, neither CIlY nor crrrs City
Council is obligating itself to any governmental agent, board. commission" orageocy with
regard to any other discretionary action relating 10 PERMITTEE'S ota'paocy, use.,
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development, maintenance or restoration of the Pennil Area. Discn:li0D31Y adioo includes
without limitation re-zonings, variances, environmeotal clemmu:es, and aU othenequiJed
governmental approvals.

4. CITY'S Consent. Discretion. Whenever required under this Permit. CITY'S cooseot or
approval shall mean the written consent or appn"ra! of the San Diego City Manager, or his
or her designee ("City Manager"), unless otherwise expressly provided, wilbout o.ccd fur
fiuther resolution by the City Council. CITY'S discretionary acts hereunder shaU lie made
in the City Manager's discretion. unless otherwise expressly provided. All n:tm:oces to
"City Manager" herein shall be deemed to refer to the Mayor of San Diego or his or her
designee for the duration CITY operates under the mayor-council (COIIIII"'lDlylIl:fcned to as
"strong mayor") form of governance pursuant to Article XV of The City 0Jarter" of the City
of San Diego, California.

5. Term. The Term shall commence on the Effective Date. [{the Effective Date is not the
first day of a calendar month, the first, partial monlb shall be COWlted as a fuIJ JDODIb for
purposes of determining the expiration date of this Pennil. so that the Term shall expire on
the last day of a calendar month, and not to exceed three (3) years.

6. Revocable License. This Permit is not a lease. h is a license to me CITY -owned property,
and may be revoked at will by CITY, in its sole discretion. CITY sbaD not be obligated for
any loss, financial or otherwise, which may be incurred by PERMJ1TEE as a result of such
revocation or the termination of this Permit. PERMIITEE expressly waives any claim for
expense or loss which PERMITTEE might incur as a result of CITY'S revoc:aticm or
termination of this Permit.

7. No Holdover. If PERMITTEE continues to occupy the Permit An:a after- the cxpiaation or
earlier termination of this Permit, such occupancy shall neither cooslitute a renewal or
extension of this Permit, nor give PERMITTEE any rights in or to the Penoit.An:a. If
PERMITTEE continues to occupy the Permit An:a after- the cxpiaation or earlier
termination of this Permit. PERMITTEE shall pay to CITY rent calculated GO. a per diem
basis using three (3) times the rental rate in effi:ctjustprior to such expiration oremticr-
termination. CITY'S acceptance of such rent shall neither CO!6"lillllea renewal 0Ir

extension of this Permit, nor give PERMITTEE any rights in or to the Permit Area

8. Termination. PERMITTEE may terminate this Permit for any n=ason upon thirty (30) days
prior written notice.

9. Restore and Vacate. Prior to the expiration or PERMITfEE'S earlier- tenninatioa of this
Permit, PERMITTEE shall restore the Permit An:a to its conditicm on the Effi:dive Date.
normal wear and tear excepted, and upon such expiaation or earlier- teaminatioo
immediately vacate the Permit Area. Upon CITY'S termination of this Pennit"
PERMITTEE shall immediately cease all ope:raticms on the Permit An:a and as soon as
practicable thereafter restore the Permit Area to its condition on the Effective Date,. normal
wear and tear excepted, and vacate the Permit Area.
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10. Superior Interests. This Pennit is subject to alilieus, eocumbrances, covenants,. coodiIions,
restrictions, reservations, contracts, permits and licenses. easemenls, and rigIds-of-way
pertaining to the Permit Area, whether or not of record, PERMITIEE shall obmin all
licenses, permits, and agreements from such third parties as may be or become .teO!"'ily or
reasonably advisable to allow its use of the Permit Area. relative to any such superior
interest. If PERMIlTEE'S use of the Pennit Area is or becomes inconsistent or
incompatible with a preexisting, superior interest. PERMITIEE shaD take sw:h actions and
pay all costs and expenses necessary to remove such inconsisleDcy or inoompabDiIity to the
satisfaction of the holder of the superior interest

II. Permit Fee. PERMITTEE shall pay the Permit Fee to CITY upon execution of this Pennit.

12. Rent PERMITTEE shall pay the Monthly Rent in advance on the first day of each month
during the Term. [f the Effective Date is not the first clay of a calendar IIlOIdh, thm the
Monthly Rent payable for the partial month at the beginning of the Tenn sball be prorated
on a per diem basis.

13. Place ofPavment Monthly Rent checks shall be made payable to "'City T.easwa" and
delivered to the Office of the City Treasurer, Civic Ceota- Plaza BuiJding. 1200 ThinI
Avenue, First Floor, San Diego, CA 9210 I, or nwled with an invoice to:

THE CITY OF SAN DIEGO
Office of the City Treasurer
P.O. Box 122289
San Diego, CA 92112-4165

14. Delinquent Monthly Rent IfPERMlTTEE fails to pay Monthly RelIt when due;
PERMITTEE shall pay, in addition to the unpaid Monthly Reot, five pacem (5%) of the
delinquent Monthly Rent If the Monthly Rent is still unpaid after fiJh:co (J 5) days past
due, PERMITTEE shall pay an additional five peR:ClJt (5%) [being a total oftm paceDt
(10%)], which is agreed by the parties to be applOpriate to compensate CIlY_loss
resulting from fee delinquency, including lost interest, opportunities, legal cosl:s" and the
cost of servicing the delinquent account. InDO event shaD the cbaJge for 1aIe payments of
Monthly Rent be less than Twenty Five Dollars ($25). Acc:eptam:e of1ale draages and any
portion of the late payment by CITY shall neither constitute a waiver of PERMITTEE'S
default with respect to late payment nor prevent CITY from exercising any otba- rights and
remedies available at law or in equity.

15. Security Deposit Upon execution of this Permit, PERMITTEE shaD deliveI" the Security
Deposit to CITY as security for the performance of PERMITTEE'S obIigprions under this
Permit. CITY shall not be liable to PERMIlTEE for any interest thereon. Any intaest
earned from such deposit or redeposit shall not become part of tile secmity ckpItsit, but
shall be and remain the property of CITY. All or any portion of the securi1¥ dqIosit shaD
be available unconditionally to CITY to cure, in whole or in part, any bn:adt onlefaub of
this Permit by PERMITTEE, or for expenses incurred by CITY as a result of
PERMITTEE'S breach or default of this Permit. PERMlTfEE sball maintain the socw:ity
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deposit throughout the Tenn. Notwithstanding any other provision of this Pamit to the
contrary, if PERMITTEE fails or refuses to deposit or maililaill the Securi1y Deposit as
required by this Permit, CITY may terminate this Permit immediately upon mdJ breach.
Upon such termination, PERMITTEE shall immediately cease its use of the Pamit Area
and commence and diligently pursue the removal of its p10paty fiom the Permit Area.

15.1. Utilization. If CITY utilizes all or any portion of the Security Deposit.Iheo upon 10
days prior written notice, PERMITTEE shall reimbwse the Security Deposit to the
full required amount.

15.2. Increase. Upon thirty (30) days prior written notice by CITY, PERMITIEE sbaII
deliver to CITY such additional funds as CITY may reasonably require to adequately
secure PERMITTEE'S obligations under this Permit

15.3. Retum Provided PERMITTEE is not in breach or defanb of this Permit., CITY shall
return the Security Deposit, or any balance thereof. to PERMITI'EE wilbin sixty
(60) days after the expiration or termination of this Pamit..

16. Maintenance of the Pennit Area. PERMITTEE shalJ, at PERMJTfEE'S sole cost and
expense and to CITY'S satisfaction, maintain the Pennit Area in good onb- and repair and
in a safe, healthy and sanitary condition at all times dming the Term. subject 10nonnaI and
ordinary wear and tear resuJting from the use of the Permit Use. CITY shalJ at no time
during the Term of this Permit be required to make any improvements 0.- repair.; 10 the
Permit Area. PERMITTEE shall keep the Permit Area free and clear of rubbish, debris and
litter at all times.

17. Inspection. CITY may at all times enter and inspect the Permit Area.

J 8. Utilities. PERMITTEE shall order, obtain, and pay for all utilities and service and
installation charges in connection with its use of the Permit Area.

J 9. Improvements! AJterations. PERMITTEE shall not consInJd any improvtiiitids. strudUres,.
or installations on the Permit Area, and shall not alter the Permit Area withOUl the express
written consent of CITY. Except as required by law, CITY shall not be obligated to make
any repair or assume any expense for any improvements or aJtenttions to the Permit Area.

20. Ownership of Improvements and Personal PJOperty.

20.1. Improvements. Upon expiration or termination of this Pennit., any ansi alI
improvements, trade fixtures, structures, and installations or additions to the Permit
Area now existing or constructed on the Permit Area by PERMJTJEE shall be
deemed to be part of the Permit Area and shall become CITY'S property free of all
liens and claims. Notwithstanding the foregoing, CITY may, upon notice 10
PERMITTEE at termination or at any time prior to the expiration of the Term, elect
not to assume ownership of all or any PERMI I lEE-installed improvtiiitids. trade
fixtures, structures, and installations. In that case, PERMITTEE sbaII. at
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PERMITTEE'S sole cost and expense, remove all PERMITTEE-installed
improvements, trade fixtures, structures, and iristallations as soon-as practicable, but.
in no even later than sixty (60) days after the expiration or earlier termination of this
Permit. If any removal of such PERMITTEE-installed improvements, trade fixtures,
structures, and installations by PERMITTEE results in damage to the Permit Area,
PERMITTEE shall repair all such damage at its sole cost and expense. If
PERMmEE fails to remove any improvements, structures, and installations as
required by this Permit, CITY may, at its option, remove them at PERMITTEE'S
sole cost and expense.

20.2. Personal Property. PERMITTEE shall remove PERMITTEE-owned machines,
appliances, equipment (other than trade fixtures), and other items of personal
property upon the expiration of the Term, or as soon as practicable after termination,
but in no event later than sixty (60) days after the expiration or earlier termination of
this Permit. Ariy such items which PERMITTEE fails to remove shall be deemed
abandoned and become CITY'S property free of all claims and liens, or CITY may,
at its option, remove such items at PERMITTEE'S sole cost and expense. If any
removal of such personal property by PERMITTEE results in damage to the Permit
Area, PERMITTEE shall repair all such damage at its sole cost and expense.

20.3. Late Removal. PERMITTEE shall pay to CITY rent calculated on a per diem basis
using the rental rate in effect just prior to the expiration or earlier termination for any
period of time needed to remove any improvements or personal property, whether by
CITY or PERMmEE, after the expiration or termination of this Permit.

20.4. CITY'S Right to Acquire. Notwithstanding the foregoing, if PERMITTEE elects to
dispose of any of its personal property used in its operations on the Permit Area,
upon expiration or termination of this Permit, CITY shall have the first right to
acquire or purchase such personal property.

21. Insurance. PERMITTEE shall deliver to CITY a current certificate of insurance for:

1) Commercial General Liability Insurance, providing coverage for bodily injury, including
death, personal injury, and property damage with limits of at least One Million Dollars
($1000,000) per occurrence, subject to an annual aggregate of at least Two Million
Dollars ($2,000,000);

2) Automobile Liability Insurance, providing coverage for all bodily injury arid property
damage, with a limit of at least One Million Dollars ($1,000,000) per occurrence. Such
insurance shall cover liability arising out of any vehicle (including owned, hired, and
non-owned vehicles) operated on the Permit Area. Coverage shall be written on ISO

form CA 00 01 12 90, or a substitute form providing equivalent liability coverage; and

3) Workers' Compensation Insurance, as required by the laws of the State of Cali fomi a for
all of PERMITTEE'S employees who are subject to this Permit, with Employers'
Liability coverage with a limit of at least One Million Dollars ($1,000,000).

Use & Occupancy Pennit - Orion Construction Page 5
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21.1. Additional Insureds. Pursuant to a separate endorsemeot [CG2010 (11iS5) or
equivalent form], "The City of San Diego, its elected officials, otw:ers, employees,
representatives, and agents" shall be named as additional insureds in aD policies.

2l.2. Primary & Non-Contributorv. Insurance policies shall be endorsed sudt that the
coverage is primary and non-contributmy to any coverage carried OJ" maintained by
CITY. The policies shall be kept in force for the duration ofdle Tennand any
extended use. The certificate(s) of insurance shall be filed with crrY'S Real Estate
Assets Depmtment.

21.3. Qualified lnsurerlsl. All insurance required by die terms of this Permit must be
provided by insurers licensed to do business in the State of Califomia which are
rated at least" A-, VI" by the current AM Best Ratings Guide and whidJ are
acceptable to CITY. Non-admitted surplus lines insuras may be lIl::CcpkOd provided
they are included on the most recent list ofCalifomia eligible surplus lines inswets
(LESLI list) and otherwise meet CITY requiJements.

2l.4. DeductibleslRetentions. All deductibles and self-insured retentions 00 any inswance
policy are the sole responsibility of PERMfITEE and must be disclosed and
acceptable to CITY at the time evidence of insurance is provided.

21.5. Continuitv of Coverage. All policies shall be in effect on OJ" before the first day of
the Term, except "course of construction fire insurance" shall be in fun=e OIl

commencement of all authorized construction, and full applicable fire imwance
coverage shall be effective upon completion of each insurable improvemem.. At
least thirty (30) days prior to the expiration of each insurance policy, PERMfITEE
shall furnish a certifieate(s) showing that a new or extended policy bas bem obtained
which meets the requirements of this Pennit.

21.6. Modification. To assure protection from and against the kind and extent of risk
existing on the Permit Area, CITY, at its discretion, may require the remioo of
amounts and coverage at any time during the Term by giving PERi"" J J EE drirty
(30) days prior written notice. PERMITTEE shall also obtain any adstitioual
insurance required by CITY for new improvements, changed cin:umsIBnce:s. or
CITY'S reasonable re-evaluation of risk levels related to PERMllTEE'S use of the
Permit Area.

21.7. Accident Reports. PERMITTEE shall immediately report to CfIY any accident
causing property damage or injury to persons on the Permit Area. Such report shall
contain the names and addresses of the involved parties, a statemtu1 of the
circumstances, the date and hour of the accident, the names and addn:s5es ofany
witnesses, and other pertinent information..

21.8. Causes of Loss - Special Form Property lnsmance. PERMITTEE shall obtaio and
maintain, at its sole cost, Causes of Loss - Special Form PlOperty lnsunioce on all of
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PERMlTIEE'S insurable property on the Permit Area in an amount to cover 100
percent (100%) of the replacement cost. PERMI I lEE sbaII deliver to CIlY a
certificate of such insurance.

22. Indemnification. PERMITTEE shall protect, defend,. indemnity, and hold CIlY and its
elected officials, officers, employees, representatives, and agents hannless fiutn and against
any and all claims asserted or liability established for damages or injuries to any peuon or
property, including injury to PERMITTEE'S officers, employees., invitees" guests, agems,
or contractors, which arise out of or are in any IIl3IlIIe£ din:cdy or indi.m:dy coomected with
this Permit or PERMITTEE'S occupancy, use, development, mainIeoaoce or restoodiOll of
the Permit Area, and all expenses of investigating and defending against same" including
without limitation attorney fees and costs; provided, however, that PERJ.WITEE"S duty to
indemnity and hold harmless shall not include any claims or liability arising Jiom abe
established active negligence, sole negligence, or sole willful misconduct of CITY and its
elected officials, officers, employees, representatives, and agents. CIlY may, at its
election, conduct the defense or participate in the defense of any claim relab:d in any way
to this indemnification. If CITY chooses at its own election to conduct its own defense,
participate in its own defense, or obtain independent legal counsel indefi:ose ofany claim
related to this indemnification, PERMITIEE shall pay all of the costs related tbm:to,
including without limitation reasonable attorney fees and costs.

23. No Discrimination. PERMITIEE shall not discriminate in any mamJer against any person
on account of race, color, religion, gender, sexual orientation, mediad status, oaIional
origin, age, marital status, or physical disability inPERMlTfEES use of the Permit Area,
including without limitation the provision of goods, services, facilities, privileges,
advantages, and accommodations, and the hiring of employees and contraetoIS..

24. Local Business and Employment. PERMITTEE acknowledges that CIlY seeks to promote
employment and business opportunities for local residents and firms in aD CI1Y CODtI3cts.
For work associated with this Permit and to the extent lega1Iy possible, PERMITTEE shall
use its best efforts to solicit applications for employment and bids and proposals fCI"
contracts from local residents and firms as oppommities occur. PERMITJEE sbaIJ use its
best efforts to hire qualified local residents and firms whenever practicable.

25. Drug-free Worlcplace. PERMIITEE shall abide by the omnibus drug legisJabon passed by
Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-
free workplace by doing aD of the following:

25. L Publish a statement notifying employees that the unlawful manufaanre., clislribution,
dispensation, possession, or use of controlled substances are prohibited OIl the Permit
Area and specifying the actions that will be taken against employees fur violations of
the prohibition; and

25.2. Establish a drug-free awareness program to inform employees about all of the
following:

Use 4 Occupancy Permit - 0ri0D CoDslJucIioD Page 7
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a) The dangers of drug abuse in the workplace;

b) PERMllTEE'S policy of maintaining a drug-me workplace;

c) Any available drug counseling, rehabilitation, and employee assistance pruglams;
and

d) The penalties that may be imposed upon employees for drug abuse riolations.

25.3. PERMITfEE shall include in each of its sublic:eoses and c:oD1Iacts relatJed to this
Permit language obligating each sub-licensee and contractor to comply with die
provisions of this section to maintain a drug-me workplace. PERMlTI'EE. and
each of its sub-licensees and contractors, shaD be individually Jesponsa1J)e for their
own drug-free workplace program.

26. Disabled Access Compliance. PERMIITEE shaD comply wilb!be J990 Americans wilb
Disabilities Act (" ADA") and Title 24 of the California Code of Regulations (CODUJKmly
known as the "building code") as defined in Section J 891 0 of !be California Heallb and
Safety Code and any other applicable federal, Slate, OT local regulations haeafta coacted
protecting the rights of people wilb disabilities.

27. PERMITTEE'S Risk. PERMITfEE shall bear all risks and liability arising out of or inany
manner directly or indirectly connected with PERMITTEE'S oa:upancy, use. development
maintenance and restoration of the Permit Area and any damages to the impnM:meots on,
under, or in the vicinity of the Permit Area resulting directly or indirectly thadJy.

28. No Nuisance. PERMIITEE shall not use the Permit Area in any Dl3JIIJU which ueates a
nuisance or unreasonably disturbs the quiet enjoyment of petSODS in and to the surrounding
area.

29. Assismment and Sublease. PERMITTEE shall not assign or sublicense any rights granted
by this Permit or any interest in Ibis Permit without CITY'S prior wrium consent, which
may be unreasonably withheld or delayed in CITY'S sole and absolute disudion. Any
assignment by operation oflaw shall automatically terminate this PermiL

30. ~. PERMITTEE shall not erect OT display any banners, pennants, flags. pos1els, signs,
decorations, marquees, awnings or similar devices or advertising without CITY'S prior
written consent. If any such unauthorized item is found on die Permit Area, PERMITTEE
shall remove the item at its expense within 24 hours afie£ notice by CITY. ()("CITY may
thereafter remove the item at PERMITTEES cost.

31. Encumbrances. PERMITTEE shall keep the Permit Area and any CITY -owIIfId property of
which the Permit Area is a part free from all encumbnmces and liens of any nature which
arise out of or are in any manner directly or indirectly connecfed with this Permit O£

PERMITfEE'S occupancy, use, development, maintenance orrestUJation ofdtePamit
Area. PERMITIEE shall protect, defend, indemnify, and bold CITY hannlcm &om and
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against any and all such encumbrances and/or liens, and fiom and against any claim,
liability, cost or expense, including without limitation all attorney fees and COSIS, relating 10
or charged against the Permit Area, including without limitation PERMITTEE"S filjJure or
the failure of any contractor or subcontractor hired by PERMITTEE to pay any pason or
persons referred to in Section 3J81 of the California Civil Code or other applicable sections
thereof

32. Compliance with Laws. PERMITTEE shall, at its sole cost and expense, comply with all
the requirements of all rules, regulations, ordinances, laws and din:ction of governing
authorities now in effect or which may hereafter be in effect., which pertain to
PERMITTEE'S occupancy, use, development, maintenance and restoraticm of1he Pamit
Area.

33. Taxes. PERMITTEE shall pay, before delinquency, all taxes, 3SljCSSI1JCDts,and fees
assessed or levied upon PERMITTEE or the Permit Area, including the land. any buildings,
structures, machinery, equipment, appliances, or other improvements or popa1y of any
nature whatsoever erected, installed, or maintained by PERMlTfEE, or levied by reason of
PERMITTEE'S occupancy, use, development, maintenance or lesfOJatiOJl of 1he Pennit
Area, including any licenses or permits. PERMITIEE acknowledges that this Permit may
create a possessory interest subject 10 property taxation, and that PERMlTIEE may be
subject to the payment of taxes levied on that interest. PERMITIEE sbalJ pay all such
possessory interest taxes. PERMITIEE'S payment fur such taxes, fees, and no Yllents
shall not reduce any payment due CITY.

34. Hazardous Substances. PERMITTEE shall not allow the installation or release of
hazardous substances in, on, under, or from the Permit Area by PERMlTIEE, its officers,
employees, invitees, guests, agents, or contractors ("PERMITTEE Parties"), PERMITTEE
Parties shall not store, utilize, or sell any hazardous substance on the Permit Area without
CITY'S prior written consent. For the pwposes of this provision, a release shall:include
but not be limited to any spilling, leaking, pumping, pawing, enriltiog, emptying.
discharging, injecting, escaping, leaching, dumping, or otherwise disposing ofhazanfous
substances. "Hazardous substances" shall mean those hazardous substam:es listed by the
Environmental Protection Agency in regularly released reports and any odH:I' snbst8JK"A:S
incorporated into the State of California's list of hazardous subsIances. A copy of1he
presently effective EPA and the State lists is on fiJe in the Office of the CityCJatc as
Document 769704 and by this reference is incorporated into this Permit.

34.1. Remediation. If any release of a hazardous substance occurs as a result of
PERMITTEE'S use, development, or maintenauce of the Permit Area
("PERMITTEE'S Operations"), PERMITTEE sbalJ pay all costs of .cwediatima and
removal of the hazardous substance in accordance with all applicabJe Jaws and rules
and regulations of governmental authorities.

34.2. Indemnitv. PERMITTEE shall protect, defend, indemnifY, and hold Cl1Ybarmless
from aud against any and all claims, costs, and expenses related 10 envinmmental
liabilities resulting from PERMITTEE'S Operations, including but DDllimited to
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costs of environmental assessments, costs of remediation and removal, any neressaty
response costs, damages for injury to natural resources or the public, and costs of
any health assessment OT health effect studies.

34.3. Notice of Release. IfPERMITfEE knows or has reasonable cause to believe that
any hazardous substance has been released on or within the Permit ~
PERMITIEE shall give written notice to CITY wilhin three (3) business clays after
receipt of such knowledge or cause for belief If PERMITTEE knows or bas
reasonable cause to believe that such substance is an imminent and suhsmntiaJ
danger to public health and safety, PERMITTEE sball notify CITY by die most
immediate means available and immediately upon receipt of such knowledge or
belief and shall take all actions necessary to minimize the danger. PERi'\IITTEE
shall notify CITY immediately of any notice of violatiQIJ received or initiation of
environmental actions OT private lawsuits related to the Permit Ana

34.4. Environmental Assessment Upon reasonable cause to believe that PERMITJEE'S
use, development, OT maintenance of the Permit Area (" PERMfITEE'S
Operations"), resulted in a hazardous substance being released on or :from the Permit
Area, CITY may cause an environmental assessment of the Permit Area to be
performed by a professional environmental consultant registered with the Stale of
California as a Professional Engineer, Certified Engineering Geologist, or Registered
Civil Engineer. The environmental assessment shall be obtained at PERMITTEE'S
sole cost and expense, and shall establish what, if any, ba2ardons substam:es have
more likely than not been caused by PERMlTfEE'S Operations and in what
quantities. If any such hazardous substances exist in quantities greate£ dJan. allowed
by municipal, county, state, or federal laws, statutes, ordinances, or n:guIations, then
the environmental assessment shall include a discussion of such suWauc:es with
recommendations for remediation and removal necessa'Y to effect compliance with
those laws or statutes, and estimates of the cost of such remediation or n:movaI.
PERMITfEE shall cause, OT if PERMITfEE tails to do so within a n:asouable
period of time, CITY may cause, the remediation and/or removal recommeuded in
the environmental assessment such that compliance with eDvironmenlallaw is
achieved, and PERMlTIEE shall pay all costs and expenses therefor. Ifthe
environmental assessment conclusively establishes that PERMI I I EE'S Operations
did not result in a hazardous substance being released on or :from the Pamit ~
CITY shall reimburse PERMITIEE fOT the cost of the assessment

35. Underground Storage Tanks.

35. I. Monitoring. PERMITTEE shall monitor each underground storage tank located
within the Permit Area during the Term (individually and coUectiveJy,
"Underground Tanks") as required by the County of San Diego HazanJous Material
Management Division ("HMMD") or its succ:essor agency.

35.2. Reporting. PERMITTEE shall report to CITY and HMMD any and all unauIhorized
releases from the Underground Tanks within twenty-fum (24) hours of each such
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release.

35.3. Fees and Costs. PERMITfEE shall pay all fees and costs related to UIIlIIItborized
releases ofbazardous substances from the Underground Tanks, including without
limitation investigative, surface, groundwater cleanup, and expert and ageocy fees.
PERMITfEE shall maintain insurance or other financial means to ensure the
fulfillment of its obligations hereunder to pay such fees and. costs, including without
limitation the costs of corrective actions, compensating thinl parties for personal
injuries or property damage, and compensating CITY for damages to the Pe:nnit
Area, directly or indirectly caused by any and all releases from Undaground Tanks.
PERMlTfEE shall deliver to CITY and maintain evidem:e, satisfiI1:toIy to CITY, of
such financial responsibility. PERMITfEE shalJ pay alI costs and expmses related
to the Underground Tanks, including wdhout limitation costs and expenses to
comply with PERMITTEE'S obligations under this Permit

35.4. Development. Maintenance and Repair. When developing, maintaining, Rplliring
and closing Underground Tanks, PERMITTEE sbal1 obtain alI requinld pennits, and
produce and deliver such business plans and other- documents as HMMD and all
other responsible governmental agencies may require tberefo£.

35.5. Records and Inspection. PERMITfEE sball produce and mainlain complde and
accurate records related to the Underground Tanks, including without limilalion
permit applications, monitoring, inspections and. testing data and. resuJts,. equipment
installation, repairing and closure of Underground Tanks, and all unanl1.orizJcd
releases of hazardous substances from Underground Tanks. PERMITIEE sbalJ keep
such records in a format and location readily accessible by CITY and. HMMD and. all
other responsible governmental agencies for a period of not less tban tbiny-six (36)
months after PERMITTEE vacates the Pennit Area. PERMITTEE sbal1 make all
such records available for inspection by CITY, HMMD and all other- responsible
governmental agencies upon reasonable notice.

35.6. Operator Agreements. PERMlTIEE shall include a copy ofCalifomia Health and
Safety Code, Chapter 6.7, Section 25299, as part of each agn:erneot between
PERMlTfEE and each operator of an Underground Tank.

35.7. Legal Compliance. PERMITfEE shall comply with alI laws. rules and regulations
presently existing or hereafter enacted applicable to the Underground Tanks.

36. Aboveground Storage Tanks.

36.1. Monitoring. PERMITfEE shall monitor each aboveground storage tank located
within the Permit Area during the Term (individually and. coUeclively,
"Aboveground Tanks") in compliance with this Pennit and all applicable laws. roles
and regulations. PERMITTEE shall conduct daily visual inspections of alI
Aboveground Tanks and shall permit the San Diego Regional Water Quality Control
Board (the "Water Quality Board"), CITY, and alI responsible go~ellnuenral
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agencies, to conduct periodic inspections of all Aboveground Tanks.

36.2. Reporting. PERMJlTEE shall report to CITY any and all uoautborized rdeases
from Aboveground Tanks within twenty-fom (24) hours of each such rdcase.

36.3. Fees and Costs. PERMJlTEE shall pay all fees and costs rdated to UJJ3UIborized
releases of hazardous substances from Aboveground Tanks, including wdbout
limitation investigative, surface, groundwater cleanup, and expert and agency fees.
PERMITfEE shall maintain insurance or other" financial means to ensure the
fulfillment of its obligations hereunder to pay such fees and costs, including without
limitation the costs of corrective actions, compensating third parties furpasooal
injuries or property damage, and compensating CITY fur damages to the Permit
Area, directly or indirectly caused by any and all releases Jium Aboveground Tanks.
PERMITTEE shall deliver to CITY and maintain evidcm:e, satisfactmy to CITY, of
such fmancial responsibility. PERMITTEE shall pay all costs and expenses related
to Aboveground Tanks, including without limitation costs and expt:JJSlI Ii to comply
with PERMITfEE'S obligations under this Permit.

36.4. Development, Maintenance and Re.pair. PERMJITEE sbaIJ devdop, maiulain and
repair all Aboveground Tanks in compliance with all applicable laws, mIcs and
regulations for aboveground storage tanks, including without limilaliou all of the
requirements of California Health & Safety Code, Seclions 25270 througb 25) 70. ) 3
as presently existing or as amended (the "Health & Safety Codej. PERMITTEE
shall obtain all required permits and produce and ddiver such documents as any and
all responsible governmental agencies may require. PERMITTEE sbaII: (a) comply
with all valid orders of the Water Quality Board.; (b) file all required aboveground
storage tank statements; (c) establish and maintain aU required monituJing progJams
and systems; (d) report all spills as required; and (e) pay all lawfully imposed
penalties and fines.

36.5. Records and Inspection. PERMITfEE shall produce and maintain complete and
accurate records related to Aboveground Tanks, including wilbout limilalion permit
applications, monitoring, inspections and testing data and results, equipment
installation, repairing and removal of Aboveground Tanks, and aU 1!I1l11r1I .... ized
releases of hazardous substances from Aboveground Tanks. PERMITTEE shaIJ
keep such records in a format and location readily accessible by CITY and all other
responsible govermnental agencies for a period of not less than thirty-six (36)
months after PERMIlTEE pennanentJy vacates the Permit Area. PERMJITEE
shall make all such records available for inspection by CITY and all responsible
govermnental agencies upon reasonable notice.

36.6. Spill Prevention. PERMITfEE shall prepare and implement a spill preweotion
control countermeasure plan as required by the Health & Safety Code, and conduct
periodic inspections to ensure compliance therewith.

36.7. Operator Agreements. PERMITfEE shall require each opera1OTof an Aboveground
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Tank to comply with the Health and Safety Code as part of each agn:anelll1 between
PERMITTEE and each operator of an Aboveground Tank.

36.8. Legal Compliance. PERMITTEE shall comply with all laws, rules and n:guJatiODS

presently existing or hereafter enacted applicable to Aboveground Tauks.

37 _ Water Quality Assurances. PERMITTEE shall comply with San Diego Municipal Code
Article 3, Division 3: Stonnwater Management and Discharge Control (the "SlUImwaler
Code"), and employ "Best Management Practices" including a "Storm Waie£ Pollution
Prevention Plan" as those terms are defined by the Stormwate£Code (collectively.
"Prevention Plan") and as approved by CITY under its Stormwater Management Progaam.
Within the first thirty (30) days of the Term, PERMrITEE sball submit a Pn:vcution Pian
satisfactory to CITY that will control erosion and reduce the amount of"'PoIIuIaDIs, " as
defined by the Stormwater Code, and other sediments dischaIged from the Pranises. CITY
may review the Prevention Plan periodically. Within thirty (30) days afiel'"written notice
from CITY requesting an update of the Prevention Plan, PERMITTEE sba1l submit an
updated Prevention Plan to CITY'S satisfaction. PERMITfEE sba1l implemad. all changes
to the Prevention Plan as required by CITY and to ensure compliance with aU applicable
laws, ordinances, and regulations. PERMITTEE sba]I infurm its employees,. c:uubadors,
subcontractors, agents and vendors of the Prevention Plan and ensure their comp1iam:e
therewith.

38. Waiver. The property constituting the Permit Area is publicly owned and held in ttust for
the benefit of CITY'S citizens. CITY'S failure to insist upon the strict pofuJloitnce of any
of PERMrITEE'S obligations under this Permit, in one or more instance, sball not be
construed as a waiver of any such obligation, and the same sball remain in fiill fuR:.e and
effect. CITY'S waiver of a default shall not be a waiver of any otheI" defiwIt. Any waiver
of a default must be in a writing executed by CITY to constitute a valid and biodiog
waiver. CITY'S delay or failure to exercise a right or seek a remedy sba1l not be deemed a
waiver of that or any other right or remedy under this Permit, at law or in equiI;y. The
exercise of any particular right or the use of any particular remedy for any defaub sball not
waive the use of any other right or remedy for the same default or for anotha- OJ" lata-
default. CITY'S acceptance of any rents shall not be a waiver of any defaub pnxooing the
rent payment. CITY'S failure to discover a default or take pJOmpl action to Jequiae tbe
cure of any default shall not result in an equitable estoppel, but CITY may at any and aU
times require the cure of the default.

39. Cwnulative Remedies. CITY'S rights and remedies under this Permit are aUDl!latnre and
shall not limit or otherwise waive or deny any ofClTY'S rights or remedies at law or in
equity.

40. Survival. Any obligation which accrues under this Permit prior to its expiaatiOll or
termination shall survive such expiration or termination.

41. Joint and Seveml Liability. If PERMITTEE is comprised of more than one pasoo 01" legal
entity, such persons and entities, and each of them, shall be joindy and 5e"c:raUy liable for
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the performance of each and every obligation of PERMITfEE under this Permit..

42. No Affiliation. Nothing contained in this Permit shall be deemed or COIISIJUed to CRate a
partnership, joint venture or other affiliation between CITY and PERMITTEE O'l" between
CITY and any other entity or party, or cause CITY to be responsible in any way fur the
debts or obligations of PERMITTEE or any other party or entity.

43. Entire Agreement. This Permit constitutes the entire agreement between the parties and
supersedes any and all prior understandings, representations, warranties and agreements
between them pertaining to this Permit and PERMITfEE'S oa:opancy,1ISIC, dewelopmeot.,
maintenance and restoration of the Permit Area. Any modification. a1temtion.or
amendment of this Permit sball be in writing and signed by all the parties hereto.

44. Legal Proc«4ings, If any party brings an action or pnx:ecding against anodIcr party under
this Permit, the prevailing party shall be entitled to recover from the non-prevailiog party
all reasonable costs and expenses thereof, including without limitation reasonable auomey
fees and costs. The "prevailing party" sball be that party who obtains snhstamiaDy the
result sought, whether by settlement, dismissal, or judgment. If, as a result of an action
brought by or against PERMITTEE in connection with this Permit, CITY ioh:nimes
therein. becomes a party, or is made a party thereto, PERMITfEE sbalI pay aD of CITY'S
costs and expenses thereof, including without limitation reasonable attorney fees and costs.

45. Notices. Any notice required or permitted to be given under this Pennit sbalI be in writing
and may be served personally or delivered by United States mail, postage pn:paid, and
addressed to PERMITTEE at PERMITTEE'S Address for Notices, and to CITY as fullows:

TIlE CITY OF SAN DIEGO
Attention: Director, Real Estate Assets Department
1200 Third Avenue, Suite 1700 (MS 51A)
San Diego, California 92101
(619) 236-6020

With a copy by First Class Mail to: SAN DIEGO CITY ATTORNEY
Attn: Real Ptoperty Section
1200 11rird Avenue, Suite I )00
San Diego, California 921014106

46. Joint and Several Responsibility. If PERMITTEE includes more than one penon or legal
entity, each such person and legal entity sball be jointly and severally n:spoosiblc for" the
performance of each and every obligation ofPERMITIEE IIIIder this Permit.

47. Authority to Contract. Each individual executing this Permit on bebalf of aJlllflMr person or
legal entity represents and warrants that he/she is authorized to execute and ddivcr this
Permit on behalf of such person or entity in acconJance with duly adopted resolutions or
other authorizing actions which are necessary and proper and under such legal entity's
articles, charter, bylaws, or other written rules of conduct or governing agn:emmt, and that
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this Permit is binding upon such person or entity in accordance with its terms. Each person
executing this Permit on behalf of another person or legal en1ity sbaU provide CITY with
evidence, satisfactory to CITY, that such authority is valid and that such entity is a valid,
qualified corporation, limited liability company, partnership, or o1ber unincorporated
association in good standing in its home state and that such en1ity is qualified to do
business in California

[REMAINDER OF PAGE INTENflONAUY LEFT BLANK]
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48. Acceptance of Permit Area. By signing this Permit, PERMITTEE IqJlCSaJIs and warrants
that it has independently inspected the Permit Area and made all tests, iovestigabOllS" and
observations necessary to satisfy itselfas to the conditiou ofthe PennitAreaand its
suitability for the Permit Use. PERMrITEE fiJItIla represents and warrants that it is not
relying OIl any representation by CITY as to the condition of the Permit Area or its
suitability for the Permit Use, and that PERMTTEE is reJyiog soJeJy OIl its own and
independent inspections, tests, investigations and observations of the Permit Area in
entering into this Permit. PERMIITEE accepts the Permit Area in its cum:nt aJDditiou.
and acknowledges and agrees that CITY has fulfilled all obligations it may have had to
improve, modify, repair, replace, alter, or otherwise develop the Pennit Area priOl" to the
Effective Date. PERMITTEE shall not hold CITY u:sponsible fur any ddi:ds in the Pennit
Area PERMrITEE accepts and assumes all risk ofhann to all peasons and property,
including without limitation PERMIITEE'S employees. from any defeds in the Pamit
Area, and shall be solely responsible therefor.

IN WITNESS WHEREOF, this Permit is executed to be effi:ctive as of the E.ffi:dive Dale.

n. I3 1.::> 1JDate: _ THE CITY OF SAN DIEGO, a California IDUllicipal
corporation

BY:JO~I' ?~_' /...-:.£:~~~~t2~_
~e: __ ---.J~=_~.;..".",8TWl......-::C=kf=CC:-r-=IM= __

Title: DiliCt__ or....:.,_R_ea_I_ES_fate__ AssetS _

APPROVED AS TO FORM AND LEGALITY:
. / / s-A...J :r_40\ ....l:..'.:>~\n+

Date: / /, v- / /l '( MICH7\EL J. AGUmRE. City Attorney

BY: N~~\-e,---

Title: ~ C-t","" I
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Exhibit A: Permit Area
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