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.. CITY OF SAN DIEGO

LEASE

THIS LEASE AGREEMENT is executed between THE CITY OF SAN DIEGO, a municipal
corporation (CITY), and San Diego State University Foundation, a California private non-profit
corporation [SDSUF or LESSEE], based upon the following facts:

WHEREAS, the Naval Training Center San Diego Reuse Plan, adopted by the City Council,
sitting as the Local Redevelopment Authority on October 20, 1998, designates an eight-acre
parcel for use by the City of San Diego's Metropolitan Wastewater Department (MWWD) and
the San Diego State University's (SDSU) Coastal and Marine Institute (CMD to conduct marine
and environmental sciences research including environmental monitoring of San Diego Bay,
Mission Bay, and the ocean from Carlsbad to the Mexican Border and beyond; and

WHEREAS, by application dated September 24, 1999, the CITY applied to the federal
government for a public benefit conveyance of approximately eight acres of land at Camp Nimitz
adjacent to the boat channel (the site); and

WHEREAS, in its application, the CITY proposed that the site be developed with two technical
and marine sciences laboratories: an Environmental Monitoring and Technical Services
Laboratory, and Administration Facility to be constructed by the CITY on six acres and to be
operated by MWWD; and a marine sciences research and educational laboratory complex to be
constructed by San Diego State University in conjunction with its Foundation (SDSUF) on two
acres to be leased from the CITY; and

WHEREAS, the CITY accepted delivery ofa Quitclaim Deed conveying the site on January 18,
2001, from the Secretary of Health and Human Services (HHS) and recorded the same with San
Diego County Recorder's Office on January 19,2001; and

WHEREAS, THE CITY and SDSUF acknowledge that the terms of this agreement shall be
subject to and subordinate in all respects to all rights ofHHS under the Quitclaim Deed, and in
the event of any conflict between the Lease and the Quitclaim Deed, the provisions of the
Quitclaim Deed shall control, and

WHEREAS, SDSUF is a private non-profit corporation organized to further the educational,
research and community service mission of San Diego State University by acquiring and
managing real property for that purpose; and

WHEREAS, the proximity of the two laboratories will facilitate joint research and the exchange
of information between scientists and technicians at MWWD and researchers and students at
CMI in many areas including, for example, pollution remediation, storm water and ground water
contaminants, water circulation and contaminant distribution models, community structure of
benthic organisms, statistical analysis and sampling design, watershed analysis, and protection of
estuarine marine and subtidal habitats; and
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WHEREAS, SDSUF has entered into a cooperative agreement with the Water Resources
Division of the United States Geological Survey (USGSIWRD) to enable USGSIWRD to join
with MWWD and SDSUF on the site to further enhance their combined research capabilities and
allow MWWD to leverage its resources with the national leader in earth sciences and water
resource management; and,

WHEREAS, the research activities between MWWD' CMI, and USGSIWRD will benefit the
citizens of San Diego through improved water quality research and testing capabilities; and
WHEREAS, by quitclaim deed dated January 8, 2001, the federal government acting through the
Secretary of Health and Human Services accepted the CITY'S application and conveyed the site
to the CITY subject to restrictions on the use of the property including that the site be used
continuously for thirty years for health purposes consistent with the proposal set forth in the
City'S application (the Quitclaim Deed); and

WHEREAS, the NTC Precise Plan and Local Coastal Program, adopted by the San Diego City
Council on July 17, 2001 (Resolution No. R-295 164) and approved by the California Coastal
Commission on August 7, 2001, effective September 17, 2001, contemplates that the total gross
square footage for the building space of the lab facilities will be 130,000 square feet (100,000
square feet for MWWD's facility and 30,000 square feet for SDSU's facility); and

WHEREAS, MWWD' s laboratory as currently constructed consists of approximately 90,000
square feet of building space and SDSUF proposes to construct a laboratory facility consisting of
approximately 40,000 square feet of building space for a total of 130,000 square feet; and

WHEREAS, the NTC Precise Plan also contemplates development ofa 50 to 150 foot wide
public esplanade along the boat channel (Esplanade Park); and

WHEREAS, although the CITY'S application and Precise Plan contemplated the construction of
a dock facility along 150 feet of waterfront on the boat channel to be used by MWWD and
SDSUF, the boat channel has not yet been conveyed, and the proposed dock facility has not been
built; and

WHEREAS, SDSUF and MWWD have previously entered into an agreement dated October 24,
2002, setting forth SDSUF's and MWWD's understanding of each party's respective obligations
regarding the development ofthe property including development of Esplanade Park [the 2002
Agreement] (a copy of which is attached to this lease as Exhibit 9.8); and

WHEREAS, SDSUF has obtained the funds necessary for construction of the proposed
laboratory complex; and

WHEREAS, the laboratory use of the site contemplated by this lease conforms to the use
identified in the Naval Training Center San Diego Reuse Plan, and the related environmental
documents, certified by the City Council on October 20, 1998, the Record of Decision issued by
the Navy on March 10, 1999, and the NTC Precise Plan and Local Coastal Program;
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NOW THEREFORE, the CITY and LESSEE agree:

SECTION 1: USES

1.1 Premises. CITY hereby leases to LESSEE and LESSEE leases from CITY all of
that certain real property situated in the City of San Diego, County of San Diego,
State of Cali fomi a, containing approximately two (2) acres of vacant land located
on City-owned property at 2392 Kincaid Rd., within Metropolitan Wastewater
Department Area of the former Naval Training Center, shown on the exhibit
attached at Section 9.1, Description of Premises, of this agreement. Said real
property is hereinafter called the "premises" or "leased premises."

1.2 Uses. It is expressly agreed that the premises are leased to LESSEE solely and
exclusively for the purposes of the construction, operation and maintenance of a
two-story building containing a minimum of 30,000 square feet and a maximum
of 40,000 square feet including a laboratory, related offices, conference rooms, a
parking lot containing approximately 30,400 square feet, plus an outdoor
Seawater Lab containing approximately an additional 11,500 square feet and
landscaping in accordance with a City-approved Development Plan, referenced in
Section 6.12., in compliance with the General Plan for NTC Park, approved by
City Council. as amended, on May 03, 2003, Resolution No. R-297943, on file in
the office of the City Clerk.

The premises shall be used for studying the environmental and public health
effects in local coastal waters and surrounding area through earth sciences, public
health research, water resource management, monitoring the ocean eco-system,
creation of wetlands, mitigation, using Coastal Zone Geographic Information
Systems, collaborative research with United States Geological Survey (USGS)
and San Diego's Metropolitan Wastewater Department (MWWD).

LESSEE expressly acknowledges that use of the premises shall be limited to the
above-stated purposes and other activities approved by the City Manager and
consistent with the afore-mentioned Pubic Benefit Conveyance Deed as a term of
this lease and as a condition of the Quitclaim Deed and Application for Public
Benefit Conveyance of Property for Public Health Purposes, pursuant to which the
City has obtained title to the premises. All other uses must be first approved in
writing by the City Manager and the U.S. Department of Health and Human
Services.

The use of the premises for any unauthorized purpose shall constitute a substantial
default and subject this lease to termination at the sole option of the CITY.

LESSEE covenants and agrees to use the premises for the above-specified
purposes and to diligently pursue said purposes throughout the term hereof.
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Failure to continuously use the premises for said purposes, or the use thereof for
purposes not authorized herein, shall be grounds for termination by CITY.

1.3 Related Council Actions. By the granting of this lease, neither CITY nor the
council of CITY is obligating itself to any other governmental agent, board,
commission, or agency with regard to any other discretionary action relating to
development or operation of the premises. Discretionary action includes but is
not limited to rezonings, variances, environmental clearances, or any other
governmental agency approvals which may be required for the development and
operation of the leased premises.

1.4· Ouiet Possession. LESSEE, paying the administration fees stated in Section 3.3
herein, and performing the covenants and agreements herein, shall at all times
during the term peaceably and quietly have, hold, and enjoy the premises. If
CITY for any reason cannot deliver possession of the premises to LESSEE at the
commencement of the term, or if during the lease term LESSEE is temporarily
dispossessed through action or claim of a title superior to CITY'S, then and in
either of such events, this lease shall not be voidable nor shall CITY be liable to
LESSEE for any loss or damage resulting therefrom, but there shall be determined
and stated in writing by the City Manager of CITY a proportionate reduction of
the minimum or flat rate rent for the period or periods during which LESSEE is
prevented from having the quiet possession of all or a portion of the premises.

1.5 Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all subsurface
natural gas, oil, minerals, and water on or within the premises.

b. CITY reserves the right to grant and use easements or to establish and use
rights-of-way over, under, along, and across the leased premises for
utilities, thoroughfares, or access as it deems advisable for the public good.

c. CITY has the right to enter the premises, excluding the buildings, for the
purpose of making repairs to or developing municipal resources and
services.

However, CITY shall not unreasonably or substantially interfere with LESSEE'S
use of the premises and will reimburse LESSEE for physical damages, if any, to
the permanent improvements located on the leased premises resulting from CITY
exercising the rights reserved in this section. Such reimbursement may include a
reduction in the fee proportionate to the amount of physical damage as determined
by CITY. CITY will pay the costs of maintenance and repair of all CITY
installations made pursuant to these reserved rights.
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-- 1.6 Competent Management. Throughout the term of this lease agreement, LESSEE
shall provide competent management of the leased premises to the satisfaction of
the City Manager. For the purposes of this paragraph, "competent management"
shall mean demonstrated ability in the management and operation of a laboratory,
and related activities as specified in Section 1.2 Uses. above in a responsible
manner consistent with all applicable laws and regulations.

1.7 Operation of Facilities. In its operation of the laboratory and other facilities
constructed on the premises, LESSEE shall encourage opportunities for joint
research and collaboration with MWWD.

1.8 CITY Use of Conference Facilities. LESSEE shall allow MWWD's use of
conference facilities on the premises, free of charge, at mutually agreeable dates
and times, provided that the frequency ofMWWD's use of the conference
facilities shall not unreasonably interfere with LESSEE's use of such facilities.

1.9 Political Activities. The leased premises shall be used exclusively for the
purposes specified in Section 1.2, Uses, hereof. The premises shall not be used
for working or campaigning for the nomination or election of any individual to
any public office, be it partisan or nonpartisan. Provided, however, that LESSEE
shall not be precluded from providing a forum for open public debate by two or
more candidates of different parties such as occurs at a "candidate forum" and
similar events.

1.10 Public Use. LESSEE may, in its discretion, allow access to the premises by the
general public for purposes specified consistent with those stated in Section 1.2,
Uses.

1.11 Parking. LESSEE shall construct and maintain an adequate number of parking
spaces on its leasehold, in accordance with an approved General Development
Plan described in Section 6.12 below.

SECTION 2: TERM

2.1 Commencement. The term of this agreement shall commence upon approval by
City Council and execution by the City Manager and terminate concurrently with
the terrnination of the conditions imposed in the Quitclaim Deed on
January 18, 2031. "Lease year" as used in this lease shall mean the 12-month
period commencing on the first day of the calendar month following the execution
of this lease by the City Manager.

2.2 Right to Extend. LESSEE has a conditional right to extend the lease for an
additional period negotiated between CITY and LESSEE upon similar terms and
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-- conditions as in the original lease, and the following additional terms and

conditions have been fulfilled.

a. LESSEE and CITY have negotiated and agreed upon the terms for an
extension, and have obtained the necessary approvals therefor, prior to the
expiration of the lease; and

b. LESSEE is not in default of the lease.

c. The original circumstances have not materially changed that would require
significant modifications to the lease.

2.3 Holdover. Any holding over by LESSEE after expiration or termination shall not
be considered as a renewal or extension of this lease. The occupancy of the
premises after the expiration or termination of this agreement constitutes a
month-to-month tenancy, and all other terms and conditions of this agreement
shall continue in full force and effect; provided; however, CITY shall have the
right to apply a reasonable increase in the fee and to terminate the holdover
tenancy at will.

2.4 Quitclaim and Surrender of LESSEE'S Interest. Qn execution of this lease,
LESSEE shall deliver to CITY a quitclaim deed in recordable form quitclaiming
all its rights in and to the premises. CITY may record such deed only on the
expiration or earlier termination of this lease. In the event that CITY requires any
subsequent quitclaim deed, LESSEE or its successor in interest shall deliver the
same within five (5) days after receiving written demand therefor.

At the expiration or earlier termination of this lease, LESSEE shall surrender the
premises to CITY free and clear of all liens and encumbrances, except those liens
and encumbrances which existed on the date of execution hereof, and in a decent,
safe, and sanitary condition. In the case of termination of this lease by CITY prior
to the end of the specified lease term, any liens and encumbrances must be
approved in writing by the City Manager.

2.5 Surrender of Premises. At termination of this lease for any reason, LESSEE shall
execute, acknowledge, and deliver to CITY, within five (5) days after written
CITY demand, a valid and recordable quitclaim deed covering all of the premises.
The premises shall be delivered free and clear of all liens and encumbrances and
in a decent, safe, and sanitary condition.

If LESSEE fails or refuses to deliver the required deed, CITY may prepare and
record a notice reciting LESSEE'S failure to execute this lease provision, and the
notice will be conclusive evidence of the termination of this lease and all
LESSEE'S rights to the premises.

6
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SECTION 3: ADMINISTRATION FEE AND CONSIDERATION

3.1 Consideration. In consideration for this lease, LESSEE shall, at its expense,
develop a marine sciences research and educational laboratory complex as
described in Section 6.12 below; operate and maintain the facility, and facilitate
joint research projects and the collaborative exchange of information between
scientists and technicians at MWWD and researchers and students at CMI and
USGSIWRD for the benefit of all participants.

3.2 Time and Place of Payment. The administrative fee defined in Section 3.3 b.
below is due annually in advance on or before the first day of each lease year. All
rents or fees required herein must be made payable to the City Treasurer and
mailed to the Office of the City Treasurer, City of San Diego, P.O. Box 122289,
San Diego, California, 92112-4165, or delivered to the Office of the City
Treasurer, Civic Center Plaza, 1200 Third Avenue, First Floor, San Diego,
California.

The place of payment may be changed at any time by CITY upon thirty (30) days
written notice to LESSEE. Mailed rental payments shall be deemed paid upon the
date such payment is postmarked by the postal authorities. If postmarks are
illegible, the payment shall be deemed paid upon actual receipt by the City
Treasurer. LESSEE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail.

3.3 Rent and Fees.

a. Percentage Rent. LESSEE shall pay the CITY twenty percent (20%) of
the gross income it earns from subletting all or any portion of the
premises. This section does not apply to the allocation of space to
USGSIWRD.

b. Administrative Fee. LESSEE shall pay a fee of Two Thousand Six
Hundred Twenty-One Dollars ($2,621) per lease year ("Administrative
Fee" or "Fee"), payable annually, to partially offset CITY'S costs of
administering this lease. The Administrative Fee is subject to annual
adjustments based on percentage increases in the Consumer Price Index
("CPI") as hereinafter provided.

c. (I) CPI Adjustments. On the anniversary date of each lease year
following the commencement date of this lease, the Fee shall be
adjusted to reflect the percentage increase in the CPI based on the
average of the indices for the third quarter (July, August, and
September) of the calendar year prior to each adjustment.
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The index used will be the CPI for "All Urban Consumers" for Los
AngeleslRiverside/Orange County, California. If this index is no
longer published, the index for adjustment will be the U.S.
Department of Labor's Comprehensive Official Index most
comparable to the aforesaid index. If a Fee adjustment is
calculated using an index from a different base year than 1982-84,
which equaled a base figure of 100 for the CPI, the base figure
used will first be converted under a formula supplied by the Bureau
of Labor Statistics or its successor.

If the Department of Labor indices are no longer published, another
index generally recognized as authoritative will be substituted by
agreement of CITY and LESSEE. If the parties cannot agree
within sixty (60) days after demand by either party, a substitute
index will be selected by the Chief Officer of the Regional Office
of the Bureau of Labor Statistics or its successor, notwithstanding
continued reference herein to CPI in any event.

In no event shall the adjusted Fee as established by the CPI be less
than the Fee in existence immediately prior to the adjustment date.
The failure of CITY to deliver timely notice of any Fee adjustment
shall not constitute a waiver by CITY of its rights hereunder.

ii) CPI Adjustment Computation. The Fee adjustment for each one
(I) year period shall be calculated by CITY as follows:

The "adjustment multiplier" shall be established by dividing the
"current index" by the "base index" as defined below.

The "base index" denominator for the calculation is 182.86 This is
a fixed number representing the three (3) month average of index
figures published by the CPI using the months of July, August, and
September of2002.

The "current index" numerator for the calculation is a variable
number that shall be the three (3)-month average of index figures
published by the CPI using the months of July, August, and
September of the calendar year preceding the adjustment date.

The "base figure" for purposes of calculating the annual adjustment
shall be a fixed amount of Two Thousand Five Hundred, Sixty-
Two Dollars ($2,562), which was the fee for 2003.

Example Calculation for Calendar Year 2004 Fee Adjustment
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Current Index (Third Quarter 2003) 187.13
------ = 1.023 (Adjustment

Base Index (Third Quarter 2002) 182.86 Multiplier)

The "base figure" is then multiplied by the adjustment multiplier to
determine the new Fee. Using the foregoing example, the adjusted
Fee is calculated as follows:

$2,562
x 1.023

$2,621

(Base Figure)
(Adjustment Multiplier)
(Adjusted Fee, rounded up)

(3) Maximum Increase. Notwithstanding the foregoing, the Fee
adjustments shall not increase the Fee in excess of six percent (6%)
per calendar year.

3.4 Delinquent Charges. If LESSEE fails to pay the Administrative Fee or Percentage
Rent when due, LESSEE will pay, in addition to the unpaid amount, five percent
(5%) of the delinquent amount due CITY. If the delinquent amount is still unpaid
at the end of the fifteen (15) days, LESSEE shall pay in addition to the unpaid
amount an additional ten percent(lO%) being a total of fifteen percent (15%),
which is hereby mutually agreed by the parties to be appropriate to compensate
CITY for loss resulting from the delinquency, including lost interest,
opportunities, legal costs, and the cost of servicing the delinquent account.
Notwithstanding the foregoing, in no event shall the charge for late payments be
less than Twenty-five Dollars ($25).

3.5 Inspection of Records. LESSEE agrees to make any and al1 records and accounts
relating to the premises available to CITY for inspection at al1 reasonable times so
that CITY can determine LESSEE'S compliance with this lease. These records
and accounts will be made available by LESSEE at the leased premises and will
be complete and accurate showing al1 income and receipts from use of the
premises. LESSEE'S failure to keep and maintain such records and make them
available for inspection by CITY is a breach of this lease and cause for
termination. LESSEE shal1 maintain al1 such records and accounts for a minimum
period of five (5) years.

3.6 Unauthorized Use Charge. LESSEE shal1 pay CITY twenty percent (20%) of the
gross receipts for any service or use that is not permitted by this lease. This
payment is subject to the due date provided in this lease for rental payments and
the provision for delinquent rent. The existence of the twenty percent (20%)
charge in this clause and the payment of this charge or any part of it, does not
constitute an authorization for a particular service or use, and does not waive any
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CITY rights to terminate a service or use or to default LESSEE for participating in
or allowing any unauthorized use of the leased premises.

3.7 Fair Share Cost of Future Esplanade Park Improvements and Other Shared
Improvements. In the 2002 Agreement (Exhibit 9.8), LESSEE agreed to
reimburse CITY for costs associated with site improvements constructed by CITY
that will support or benefit LESSEE's facility. LESSEE further agreed to share
equally in the costs of designing and constructing the adjacent Esplanade Park,
including the cost of under grounding the steam line. LESSEE further agreed to
share the cost of providing utilities to the site.

In furtherance of the 2002 Agreement, LESSEE agrees that it shall promptly pay
its pro-rata share of the design and construction costs for Esplanade Park, and its
pro-rata share of CITY'S costs to construct, maintain, remove or replace common
areas shared between CITY and LESSEE. These reimbursable costs may include,
but are not limited to costs for: (I) installing and maintaining private roads used to
access the premises; (2) exterior lighting; (3) sprinkler systems; (4) landscaping;
(5) hardscape; (6) pathways; (7) parking lots; (8) undergrounding, removing or
rerouting steamlines; (9) driveways; (10) boat dock; and (11) future fees, licenses
and improvements required by law that are attributable to shared areas. These
costs do not include infrastructure improvements to Spruance Road, or installation
of utilities in Spruance Road, that are required as part of LESSEE's development.
Those costs shall be borne by LESSEE.

CITY shall invoice LESSEE for any reimbursable costs it owes CITY for the
approximate prior one year on each lease anniversary date, and CITY shall include
copies of all invoices or other documentation used in calculating the amount of
each invoice for LESSEE's review. All invoices shall be due and payable within
sixty (60) days after the invoice date. Payments received by the CITY more than
(10) ten days after the due date are subject to a late charge in the amount of
(10%) ten percent of the delinquent balance.

The parties agree and acknowledge that LESSEE owes CITY Three
Hundred, Sixty-Four Thousand, Five Hundred, Thirty-Seven Dollars and
Fifty-Seven Cents ($364,537.57), for reimbursable costs approved by the
parties prior to execution of this lease, including $55,000 for removal of the
steam vault, and LESSEE shall pay the CITY the total amount of
$364,537.57 owed within (60) sixty days following execution of this lease.

Unless otherwise specifically agreed in writing between LESSEE and CITY,
LESSEE'S pro-rata share of shared costs, as described above, shall be one-third of
the total cost, and CITY'S pro-rata share shall be two-thirds of the total cost. This
includes the Esplanade.

10
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-r SECTION 4: ASSIGNMENT, DEFAULT AND OTHER PROVISIONS

4.1 Time is of Essence; Provisions Binding on Successors. Time is of the essence of
all ofthe terms, covenants, and conditions of this lease, and, except as otherwise
provided herein, all of the terms, covenants, and conditions of this lease shall
apply to, benefit, and bind the successors and assigns of the respective parties,
jointly and individually.

4.2 Assignment and Subletting. LESSEE shall not assign this lease or any interest
therein and shall.not sublet the premises or any part thereof, or any right or
privilege appurtenant thereto, or suffer any other person, except employees,
agents, and guests of LESSEE, to use or occupy the premises or any part thereof,
without the prior written consent of the City Manager in each instance. A consent
to assignment, subletting, occupation, or use by any other person shall not be
deemed to be a consent to any subsequent assignment, subletting, occupation, or
use by another person. Any such assignment or subletting without such consent
shall be void and shall, at the option of CITY, terminate this lease. This lease
shall not, nor shall any interest therein, be assignable as to the interest of LESSEE
by operation of law, without the written consent of the City Manager and U.S.
Department of Health and Human Services, in accordance with the restrictions in
the Quit Claim Deed, discussed further in Section 1.2 Uses. herein.

"Assignment" for the purposes of this clause shall include any transfer of any
ownership interest in this lease by LESSEE or by any partners, principals, or
stockholders, as the case may be, from the original LESSEE, its general partners,
or principals.

Approval of any assignment or sublease shall be conditioned upon the assignee or
sublessee agreeing in writing that it will assume the rights and obligations thereby
assigned or subleased and that it will keep and perform all covenants, conditions,
and provisions of this agreement which are applicable to the rights acquired. The
City Manager shall require, as a condition to approval of any sublease of the
majority portion of the leasehold or any assignment, that the LESSEE pay
additional consideration to CITY, commencing on the effective date of such
proposed sublease of the entire or portion of the leasehold or assignment, and may
further require that this lease or the requested sublease otherwise be revised to
comply with standard CITY lease requirements that are then current. Pursuant to
City Charter Section 225, the City Manager must review and approve every
person or entity which will have an interest in this lease as a sublessee or assignee.
The City Manager's approval will not be unreasonably withheld, provided all such
persons and entities are of good character and reputation in the community.

4.3 Encumbrance. LESSEE may not encumber this Lease, its leasehold estate, and its
improvements thereon by deed of trust, mortgage, chattel mortgage, or other
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security instrument to assure the payment of a promissory note or notes of
LESSEE.

Defaults and Remedies.

a. Default. In the event that:

(1) LESSEE shall fail to perform any covenant or condition required
by this Lease to be performed by LESSEE and shall fail to cure
said default within thirty (30) days following written notice thereof
from CITY; or if any such default is not curable within thirty (30)
days, and LESSEE shall fail to commence to cure the default(s)
within said thirty-day period and diligently pursue such cure to
completion; or

(2) LESSEE shall voluntarily file or have involuntarily filed against it
any petition under any bankruptcy or insolvency act or law; or

(3) LESSEE shall be adjudicated a bankrupt; or

(4) LESSEE shall make a general assignment for the benefit of
creditors; then

CITY may, at its option, without further notice or demand upon LESSEE
or upon any person claiming rights through LESSEE, immediately
terminate this lease and all rights of LESSEE and of all persons claiming
rights through LESSEE to the premises or to possession thereof; and CITY
may enter and take possession of the premises.

b. Abandonment by LESSEE. Even though LESSEE has breached the Lease
and abandoned the property, this Lease shall continue in effect for so long
as CITY does not terminate this lease, and CITY may enforce all its rights
and remedies hereunder, including but not limited to the right to recover
the rent as it becomes due, plus damages.

c. Waiver. Any CITY waiver of a default is not a waiver of any other
default. Any waiver of a default must be in writing and be executed by the
City Manager in order to constitute a valid and binding waiver. CITY
delay or failure to exercise a remedy or right is not a waiver of that or any
other remedy or right under this lease. The use of one remedy or right for
any default does not waive the use of another remedy or right for the same
default or for another or later default. CITY'S acceptance of any
administrative fee or Unauthorized Use Charge is not a waiver of any
default preceding the administrative fee or Unauthorized Use Charge
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payment. CITY and LESSEE specifically agree that the property
constituting the premises is CITY -owned and held in trust for the benefit
of the citizens of the City of San Diego and that any failure by the City
Manager or CITY staff to discover a default or take prompt action to
require the cure of any default shall not result in an equitable estoppel, but
CITY shall at all times, have the legal right to require the cure of any
default when and as such defaults are discovered or when and as the City
Council directs the City Manager to take action or require the cure of any
default after such default is brought to the attention of the City Council by
the City Manager or by any concerned citizen.

d. In the event the Lease is terminated early by CITY and LESSEE and
USGS is occupying space on the premises as part a cooperative scientific
research agreement with LESSEE, then: (i) USGS shall attorn to CITY
and CITY shall become the "sublessor" in the place and stead of LESSEE,
and (ii) CITY shall recognize and honor the rights of the USGS to
continue to occupy space under and pursuant to LESSEE's agreement with
USGS but subject to the terms of the lease.

SECTION 5: INSURANCE RISKS/SECURITY

5.1 Indemnity. LESSEE agrees to defend, indemnify, protect, and hold the CITY, its
agents, officers, and employees harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to LESSEE'S employees, invitees, guests, agents, or officers,
which arise out of or are in any manner directly or indirectly connected with the
development or operation of the leasehold or the work and operations to be
performed under this agreement, and all expenses of investigating and defending
against same; provided, however, that LESSEE'S duty to indemnify and hold
harmless shall not include any claims or liability arising from the established
active negligence, sole negligence, or sole willful misconduct of the CITY, its
agents, officers, or employees.

5.2 Insurance.

a. LESSEE shall take out and maintain at all times during the term of this
lease the following insurance at its sole expense:

(1) Public liability and property damage insurance in the amount of not
less than Two Million Dollars ($2,000,000) Combined Single
Limit Liability with an occurrence claims form. This policy shall
cover all injury or damage, including death, suffered by any party
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or parties from acts or failures to act by CITY or LESSEE or by
authorized representatives of CITY or LESSEE on or in connection
with the use or operation of the premises.

(2) Fire, extended coverage, and vandalism insurance policy on all
insurable property on the premises in an amount to cover one
hundred percent (100%) of the replacement cost. Any proceeds
from a loss shall be payable jointly to CITY and LESSEE. The
proceeds shall be placed in a trust fund to be reinvested in
rebuilding or repairing the damaged property. Ifthere is a
mortgage or trust deed on the leasehold in accordance with Section
4.3, Encumbrance, hereof, the proceeds may be paid to the
approved mortgagee or beneficiary so long as adequate provision
reasonably satisfactory to CITY has been made in each case for the
use of all proceeds for repair and restoration of damaged or
destroyed improvements on the premises.

b. LESSEE'S responsibility to maintain said insurance also includes the
following:

(I) Additional Insured. All insurance policies will name "The City of
San Diego, its elected officials, officers, representatives, agents and
employees" as additional insureds, protect CITY against any legal
costs in defending claims, and will not terminate without sixty (60)
days prior written notice to CITY. All insurance companies must
be satisfactory to CITY and licensed to do business in California.
All policies will be in effect on or before the first day of the lease,
except "course of construction fire insurance" shall be in force on
commencement of all authorized construction on the premises, and
full applicable fire insurance coverage shall be effective upon
completion of each insurable improvement. A copy of the
insurance policy will remain on file with CITY during the entire
term of the lease. At least thirty (30) days prior to the expiration of
each policy, LESSEE shall furnish a certificate(s) showing that a
new or extended policy has been obtained which meets the terms
of this lease.

(2) Modification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the term by giving
LESSEE sixty (60) days prior written notice. CITY'S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the premises.
LESSEE also agrees to obtain any additional insurance required by
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(3)

(4)

• •
CITY for new improvements, in order to meet the requirements of
this lease. .

Accident Rsmorts. LESSEE shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the premises.
This report shall contain the names and addresses of the parties
involved, a statement of the circumstances, the date and hour, the
names and addresses of any witnesses, and other pertinent
information,

Failure to Comoly. If LESSEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance. LESSEE
shall reimburse CITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30)
days of payment stating the amount paid, names of the insurer(s),
and rate of interest. Said reimbursement and interest shall be paid
by LESSEE on the first (1st) day of the month following the notice
of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4), if
LESSEE fails or refuses to take out or maintain insurance as required in
this lease or fails to provide the proof of insurance, CITY has the right to
declare this lease in default without further notice to LESSEE, and CITY
shall be entitled to exercise all legal remedies in the event of such default.

c. Waste, Damage, or Destruction. LESSEE agrees to give notice to CITY of
any fire or other damage that may occur on the leased premises within ten
(10) days of such fire or damage. LESSEE agrees not to commit or suffer
to be committed any waste or injury or any public or private nuisance, to
keep the premises clean and clear of refuse and obstructions, and to
dispose of all garbage, trash, and rubbish in a manner satisfactory to CITY.
If the leased premises shall be damaged by any cause which puts the
premises into a condition which is not decent, safe, healthy, and sanitary,
LESSEE agrees to make or cause to be made full repair of said damage
and to restore the premises to the condition which existed prior to said
damage; or, at CITY'S option, LESSEE agrees to clear and remove from
the leased premises all debris resulting from said damage and rebuild the
premises in accordance with plans and specifications previously submitted
to CITY and approved in writing in order to replace in kind and scope the
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operation which existed prior to such damage, using for either purpose the
insurance proceeds as set forth in Section 5.2, Insurance, hereof.

LESSEE agrees that preliminary steps toward performing repairs, restoration, or
replacement of the premises shall be commenced by LESSEE within thirty (30)
days, and the required repairs, restoration, or replacement shall be completed
within a reasonable time thereafter. CITY may determine an equitable deduction
in the minimum annual rent requirement for such period or periods that said
premises are untenantable by reason of such damage.

SECTION 6: IMPROVEMENTS/ALTERATIONSIREPAIRS

6.1 Acceptance of Premises. By signing this lease, LESSEE represents and warrants
that it has independently inspected the premises and made all tests, investigations,
and observations necessary to satisfy itself of the condition of the premises.
LESSEE agrees it is relying solely on such independent inspection, tests,
investigations, and observations in making this lease. LESSEE further
acknowledges that the premises are in the condition called for by this lease, that
CITY has performed all work with respect to the premises, and that LESSEE does
not hold CITY responsible for any defects whether apparent or latent, in the
premises, including the presence of any hazardous wastes.

6.2 Entry and Inspection. CITY reserves and shall always have the right, but not the
obligation, to enter said premises for the purpose of viewing and ascertaining the
condition of the same, or to protect its interests in the premises, or to inspect the
operations conducted thereon. In the event that such entry or inspection by CITY
discloses that said premises are not in a decent, safe, healthy, and sanitary
condition, CITY shall have the right, after ten (10) days' written notice to
LESSEE, to have any necessary maintenance work done at the expense of
LESSEE, and LESSEE hereby agrees to pay promptly any and all costs incurred
by CITY in having such necessary maintenance work done, in order to keep said
premises in a decent, safe, healthy, and sanitary condition. Further, if at any time
CITY determines that said premises are not in a decent, safe, healthy, and sanitary
condition, CITY may at its sole option, without additional notice, require LESSEE
to file with CITY a faithful performance bond to assure prompt correction of any
condition which is not decent, safe, healthy, and sanitary. Said bond shall be in an
amount adequate in the opinion of CITY to correct the said unsatisfactory
condition. LESSEE shall pay the cost of said bond. The rights reserved in this
section shall not create any obligations on CITY or increase obligations elsewhere
in this lease imposed on CITY.
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.: 6.3 Maintenance. LESSEE agrees to assume full responsibility and cost for the

operation and maintenance of the premises throughout the term. LESSEE will
make all repairs and replacements necessary to maintain and preserve the
premises in a decent, safe, healthy, and sanitary condition satisfactory to CITY
and in compliance with the General Development Plan described in Section 6.12,
General Development Plan, hereof and with all applicable laws.

6.4 Improvementsl Alterations. No improvements, structures, or installations shall be
constructed on the premises, and the premises may not be altered by LESSEE
without prior written approval by the City Manager. Further, LESSEE agrees that
major structural or architectural design alterations to approved improvements,
structures, or installations may not be made on the premises without prior written
approval by the City Manager and that such approval shall not be unreasonably
withheld. This provision shall not relieve LESSEE of any obligation under this
lease to maintain the premises in a decent, safe, healthy, and sanitary condition,
including structural repair and restoration of damaged or worn improvements.
CITY shall not be obligated by this lease to make or assume any expense for any
improvements or alterations. CITY and LESSEE agree that the Esplanade
Park will be developed in compliance with the General Development Plan for
NTC Park, adopted by Council on May 6, 2003 and on file in the office of the
City Clerk (Document R-297943).

6.5 Utilities. LESSEE agrees to order, obtain, and pay for all utilities and service and
installation charges in connection with the development and operation of the
leased premises. All utilities will be installed underground and come from stubs
or off Spruance Street.

6.6 Construction Bond. Whenever there is any construction to be performed on the
premises, LESSEE shall deposit with CITY, prior to commencement of said
construction, a faithful performance bond in the amount of 100 percent of the
estimated construction cost of the work to be performed. The bond may be in
cash or may be a corporate surety bond or other security satisfactory to CITY.
The bond shall insure that the construction commenced by LESSEE shall be
completed in accordance with the plans approved by CITY or, at the option of
CITY, that the uncompleted construction shall be removed and the premises
restored to a condition satisfactory to CITY. The bond or cash will be held in
trust by CITY for the purpose specified above or at CITY'S option it may be
placed in an escrow or other trust approved by CITY.

6.7 Liens. LESSEE shall at all times save CITY free and harmless and indemnify
CITY against all claims for labor or materials in connection with operations,
improvements, alterations, or repairs on or to the premises and the costs of
defending against such claims, including reasonable attorney's fees.
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If improvements, alterations, or repairs are made to the premises by LESSEE or
by any party other than CITY, and a lien or notice of lien is filed, LESSEE shall
within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY
sufficient to pay in full all claims of all persons seeking relief under the
lien.

6.8 Taxes. LESSEE agrees to pay, before delinquency, all taxes, assessments, and
fees assessed or levied upon LESSEE or the premises, including the land, any
buildings, structures, machines, equipment, appliances, or other improvements or
property of any nature whatsoever erected, installed, or maintained by LESSEE or
levied by reason of the business or other LESSEE activities related to the leased
premises, including any licenses or permits. LESSEE recognizes and agrees that
this lease may create a possessory interest subject to property taxation, and that
LESSEE may be subject to the payment of taxes levied on such interest, and that
LESSEE shall pay all such possessory interest taxes. LESSEE further agrees that
payment for such taxes, fees and assessments will not reduce any rent due CITY.
Nothing herein shall prevent LESSEE, USGS, or any other occupant from seeking
exemptions from all such taxes on the basis of their status.

6.9 .s..ign§. LESSEE agrees not to erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings, or similar devices or advertising
without the prior written consent of CITY by obtaining necessary permits.If any
such unauthorized item is found on the premises, LESSEE agrees to remove the
item at its expense within 24 hours notice thereof by CITY, or CITY may
thereupon remove the item at LESSEE'S cost.

6.10 Ownership of Improvements and Personal Property.

Any and all improvements, trade fixtures, structures, and installations or additions
to the premises now existing or constructed on the premises by LESSEE shall at
lease expiration or termination be deemed to be part of the premises and shall
become, at CITY'S option, CITY'S property free of all liens and claims, except as
otherwise provided in this lease.

If CITY elects not to assume ownership of all or any improvements, trade fixtures,
structures, and installations, CITY shall so notify LESSEE thirty (30) days prior to
termination or one hundred eighty (180) days prior to expiration, and LESSEE
shall remove all such improvements, structures and installations as directed by
CITY at LESSEE'S sole cost on or before lease expiration or termination. If
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LESSEE fails to remove any improvements, structures, and installations as
directed, LESSEE agrees to pay CITY the full cost of any removal.

LESSEE-owned machines, appliances, equipment (other than trade fixtures), and
other items of personal property shall be removed by LESSEE by the date of the
expiration or termination of this lease. Any said items which LESSEE fails to
remove will be considered abandoned and become CITY'S property free of all
claims and liens, or CITY may, at its option, remove said items at LESSEE'S
expense.

If any removal of such personal property by LESSEE results in damage to the
remaining improvements on the premises, LESSEE agrees to repair all such
damage.

Notwithstanding any of the foregoing, in the event LESSEE desires to dispose of
any of its personal property used in the operation of said premises upon expiration
or termination of this lease, then CITY shall have the first right to acquire or
purchase said personal property as provided in Section 7.15, CITY Option to
Purchase.

6.11 Unavoidable Delay. If the performance of any act required of CITY or LESSEE is
directly prevented or delayed by reason of strikes, lockouts, labor disputes,
unusual governmental delays, acts of God, fire, floods, epidemics, freight
embargoes, or other causes beyond the reasonable control of the party required to
perform an act, said party shall be excused from performing that act for the period
equal to the period of the prevention or delay. Provided, however, this provision
shall not apply to obligations to pay rental as required pursuant to this lease. In
the event LESSEE or CITY claims the existence of such a delay, the party
claiming the delay shall notify the other party in writing of such fact within ten
(10) days after the beginning of any such claimed delay.

6.12 Development Plan. LESSEE agrees to develop the leased premises, at its sole
expense in the approximate amount of$7.6 million dollars, in accordance with a
General Development Plan approved by the City Manager and filed in the Office
of the City Clerk which plan is hereby incorporated by this reference. The general
contents and provisions of the General Development Plan are described in Section
9.3 hereof. The City Manager or his designee shall have the authority to authorize
changes to the plan provided that the basic concept may not be modified without
City Council approval and a document evidencing any approved changes shall be
filed in the Office of the City Clerk. Failure by LESSEE to comply with the
General Development Plan shall constitute a major default and subject this lease
to termination by CITY. The City Manager, in his sole discretion, may approve an
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extension to the date specified for completion in the Development Plan of up to
one (1) year without further City Council approval.

Hazardous/Toxic Waste. As used in this lease, "Hazardous substances" shall
mean those hazardous substances listed by the Environmental Protection Agency
in regularly released reports and any other substances incorporated into the State's
list of hazardous substances. A copy of the presently effective EPA and the State
lists is on file in the Office of the City Clerk as Document 769704 and by this
reference is incorporated herein.

LESSEE will not allow the installation of additional underground storage tanks or
release of hazardous substances in, on, under, or from the premises. For the
purposes ofthis provision, a release shall include but not be limited to any
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leeching, dumping, or otherwise disposing of hazardous substances.

In the event of any release of a hazardous substance, LESSEE shall be responsible
for all costs of remediation and removal of such substances in accordance with all
applicable rules and regulations of governmental authorities.

LESSEE agrees to assume the defense of, indemnify, and hold CITY harmless
from any and all claims, costs, and expenses related to environmental liabilities
resulting from LESSEE'S operations on the premises, including but not limited to
costs of environmental assessments, costs of remediation and removal, any
necessary response costs, damages for injury to natural resources or the public,
and costs of any health assessment or health effect studies.

If LESSEE knows or has reasonable cause to believe that any hazardous substance
has been released on or beneath the premises, LESSEE shall give written notice to
the City Manager within ten (10) days of receipt of such knowledge or cause for
belief. Provided, however, if LESSEE knows or has reasonable cause to believe
that such substance is an imminent and substantial danger to public health and
safety, LESSEE shall notify the City Manager immediately upon receipt of this
knowledge or belief and shall take all actions necessary to alleviate such danger.
LESSEE will notify the City Manager immediately of any notice of violation
received or initiation of environmental actions or private suits relative to the
premises. In addition, LESSEE and LESSEE'S sublessees shall not utilize or sell
any hazardous substance on the premises, other than those customarily associated
with the operations contemplated by this lease, without the prior written consent
of CITY.

At any time within the twelve (12) months before the expiration or earlier
termination of this lease, LESSEE, at CITY'S sole option, shall cause an
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environmental assessment of the premises to be completed by a professional
environmental consultant registered with the State of California as a Professional
Engineer, Certified Engineering Geologist, or Registered Civil Engineer. Said
environmental assessment shall be obtained at the sole cost and expense of
LESSEE and shall establish what, if any, hazardous substances exist on, in, or
under the premises, and in what quantities. If any hazardous substances exist in
quantities greater than that allowed by CITY, county, state, or federal laws,
statutes, ordinances, or regulations, then said environmental assessment shall
include a discussion ofthese substances with recommendations for remediation
and removal necessary to effect compliance with those laws or statutes and
estimates of the cost of such remediation or removal. LESSEE shall cause the
remediation and/or removal recommended in the environmental assessment such
that compliance with environmental law is achieved and shall be solely
responsible for all costs and expenses incurred.

6. 14 Failure to Meet Develooment Schedule. LESSEE shall commence development
of the premises within 120 days following the lease commencement date and
complete development of the premises within 26 months following the lease
commencement date, in accordance with Section 6.12 above. If LESSEE is more
than six months late in complying with the Development Plan schedule for
reasons unrelated to CITY actions or inactions, then, CITY may, at its option,
terminate this lease. The City Manager, in his sole discretion, may approve an
extension to the development schedule of up to one (I) year without further City
Council approval.

6.15 Coastal Commission Approval. LESSEE shall comply with the California
Coastal Act, at its sole cost, and apply to the San Diego Coast Regional
Commission or other such authorized state body for any necessary coastal
development permit authorizing the construction of improvements in the Coastal
Zone. LESSEE will proceed with diligence to obtain such permit, but if unable to
do so within twelve (12) months after the effective date of this lease, this lease
will, terminate at either CITY'S or LESSEE'S option expressed by written notice
to the other party.

SECTION 7: GENERAL PROVISIONS

7.1 Notices

a. Any notice required or permitted to be given hereunder shall be in writing
and may be served personally or by United States mail, postage prepaid,
addressed to LESSEE at the leased premises or at such other address
designated in writing by LESSEE; and to CITY as follows:
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City Manager
Attention Real Estate Assets Director
City Administration Building
202 "c" Street, M.S. 9B
San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at such
appropriate address designated in writing by the respective party.

b. Any party entitled or required to receive notice under this lease may by
like notice designate a different address to which notices shall be sent.

7.2 Compliance with Law. LESSEE shall at all times in the construction,
maintenance, occupancy, and operation of the premises comply with all applicable
laws, statutes, ordinances, and regulations of CITY, county, state, and federal
governments at LESSEE'S sole cost and expense. In addition, LESSEE shall
comply with any and all notices issued by the City Manager or his authorized
representative under the authority of any such law, statute, ordinance, or
regulation.

7.3 CITY AODroval. The approval or consent of CITY, wherever required in this
lease, shall mean, the written approval or consent of the City Manager unless
otherwise specified, without need for further resolution by the City Council. Such
approval or consent shall not be unreasonably withheld

7.4 Nondiscrimination. LESSEE agrees not to discriminate in any manner against any
person or persons on account of race, color, religion, gender, sexual orientation,
medical status, national origin, age, marital status, or physical disability in
LESSEE'S use of the premises, including but not limited to the providing of
goods, services, facilities, privileges, advantages, and accommodations, and the
obtaining and holding of employment.

Further, LESSEE agrees to comply with the following federal laws at all time in
its use of the premises in accordance with the conditions of the Quitclaim Deed:
Section 606 of the Administrative Services Act of 1949 (40 U.S.c. § 484(k); the
Fair Housing Act (42 U.S.c. §§ 3601-3619) and implementing regulations;
Executive Order 11063 (Equal Opportunity in Housing) and implementing
regulations; Title VI of the Civil Rights Act of1964 (42 U.S.C. § 2000d to d-4)
(Nondiscrimination in Federally Assisted Programs) and implementing
regulations; the prohibitions against discrimination on the basis of age under the
Age Discrimination Act of 1975 (42 U.S.C. §§ 6101-6107) and implementing
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regulations; the prohibitions against discrimination against otherwise qualified
individuals with handicaps under Section 504 of the Rehabilitation Act of 1973
(29 U.S.c. § 794) and implementing regulations; and applicable federal
regulations (45 CFR Parts 12,80,84, and 91); all to the end that no person shall,
on the ground of race, color, national origin, gender, age, or handicap, be excluded
from participation in, be denied the benefits of, or otherwise be subjected to
discrimination in the course of LESSEE's, its successors or assigns, use of the
premises.

Compliance with CITY'S Equal Opportunity Contracting Program.

a. Equal Opportunity Contracting. LESSEE acknowledges and agrees that it
is aware of, and will comply with, City Council Ordinance No. 18173 (San
Diego Municipal Code Sections 22.2701 through 22.2708, as amended),
EQUAL EMPLOYMENT OPPORTUNITY OUTREACH PROGRAM, a
copy of which is on file in the Office of the City Clerk and by this
reference is incorporated herein. LESSEE and all of its subcontractors are
individually responsible to abide by its contents.

LESSEE will comply with Title VII of the Civil Rights Act of 1964, as
amended; Executive Orders 11246, 11375, and 12086; the California Fair
Employment Practices Act; and any other applicable federal and state laws
and regulations hereafter enacted. LESSEE will not discriminate against
any employee or applicant for employment on any basis prohibited by law.

LESSEE submitted and CITY acknowledges receipt of a current Work
Force Report or a current Equal Employment Opportunity (EEO) Plan as
required by Section 22.2705 of the San Diego Municipal Code, which sets
forth the actions that LESSEE will take to achieve the CITY'S
commitment to equal employment opportunities.

LESSEE agrees to insert the foregoing provisions in all subcontracts for
. any work covered by this lease agreement so that such provisions will be
binding upon each subcontractor. LESSEE agrees that compliance with
EEO provisions flowing from the authority of both parties will be
implemented, monitored, and reviewed by the CITY'S Equal Opportunity
Contracting Program staff.

b. LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements may
result in termination of this lease agreement and debarment from
participating in CITY contracts for a period of not less than one (I) year.
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7.6 Partial Invalidity. If any term, covenant, condition, or provision of this lease is

found invalid, void, or unenforceable by a court of competent jurisdiction, the
remaining provisions will remain in full force and effect.

7.7 Legal Fees. In the event of any litigation regarding this lease, the prevailing party
shall be entitled to an award of reasonable legal costs, including court costs and
attorneys' fees.

7.8 Number and Gender. Words of any gender used in this lease shall include any
other gender, and words in the singular number shall include the plural, when the
tense requires. .

7.9 Captions. The Lease Outline, section headings, and captions for various articles
and paragraphs shall not be held to define, limit, augment, or describe the scope,
content, or intent of any or all parts of this lease. The numbers of the paragraphs
and pages of this lease may not be consecutive. Such lack of consecutive numbers
is intentional and shall have no effect on the enforceability of this lease.

7.10 Entire Understanding. This lease contains the entire understanding of the parties.
LESSEE, by signing this agreement, agrees that there is no other written or oral
understanding between the parties with respect to the leased premises. Each party
has relied on its own examination of the premises, advice from its own attorneys,
and the warranties, representations, and covenants of the lease itself. Each of the
parties in this lease agrees that no other party, agent, or attorney of any other party
has made any promise, representation, or warranty whatsoever which is not
contained in this lease.

The failure or refusal of any party to read the lease or other documents, inspect the
premises, and obtain legal or other advice relevant to this transaction constitutes a
waiver of any objection, contention, or claim that might have been based on these
actions. No modification, amendment, or alteration of this lease will be valid
unless it is in writing and signed by all parties.

7.11 CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or leases with consultants, vendors, or LESSEES shall
include a condition that the contract, agreement, or lease may, at the sole option of
CITY, be unilaterally and immediately terminated by CITY if the contractor or
LESSEE employs an individual who, within the twelve months immediately
preceding such employment, did in his/her capacity as a CITY officer or employee
participate in negotiations with or otherwise have an influence on the
recommendation made to the City Council in connection with the selection of the
contractor or LESSEE. It is not the intent of this policy that these provisions
apply to members of the City Council.

24



• •
7.12 Drug-free Workplace. LESSEE shall be required to abide by the omnibus drug

legislation passed by Congress on November 18, 1988, by adopting and enforcing
a policy to maintain a drug-free workplace by doing all of the following:

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the leasehold and specifying the actions that will be taken
against employees for violations of the prohibition.

b. Establishing a drug-free awareness program to inform employees about all
of the following:

(1) The dangers of drug abuse in the workplace.

(2) The LESSEE'S policy of maintaining a drug-free workplace.

(3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees' for drug abuse
violations.

c. LESSEE shall include in each sublease agreement language which
indicates the sublessee's agreement to abide by the provisions of a drug-
free workplace. LESSEE and sub lessees shall be individually responsible
for their own drug-free workplace programs.

7.13 Disabled Access Compliance. LESSEE agrees to comply with the California
Government Code, Sections 11135-11139.5; the Federal Rehabilitation Act of
1973, Section 504, Title V; the Americans with Disabilities Act of 1990 (ADA);
and any other applicable state and federal laws and regulations hereafter enacted
protecting the rights of people with disabilities. LESSEE'S compliance shall
include but not necessarily be limited to the following:

LESSEE shall not discriminate against qualified persons with disabilities in any
aspects of employment, including recruitment, hiring, promotions, conditions and
privileges of employment, training, compensation, benefits, discipline, layoffs,
and termination of employment.

No qualified individual with a disability may be excluded on the basis of disability
from participation in, or be denied the benefits of, services, programs, or activities
of LESSEE.
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LESSEE shall post a statement addressing the requirements ofthe ADA in a
prominent place at the work site.

Where required by law, LESSEE shall comply with CITY'S disabled access
requirements by bringing up to code and making accessible any areas of the
premises which deny access to disabled persons. All such improvements and
alterations shall be at the sole cost of LESSEE.

LESSEE shall include language in each sublease agreement which indicates the
sublessee's agreement to abide by the foregoing provisions. LESSEE and
sub lessees shall be individually responsible for their own ADA employment
programs.

LESSEE understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements shall constitute a
default under this lease.

7.14 Corporate Authority. Each individual executing this lease on behalf of LESSEE
represents and warrants that he/she is duly authorized to execute and deliver this
lease on behalf of said corporation, in accordance with a duly adopted resolution
of the Board of Directors of the corporation or in accordance with the bylaws of
the corporation, and that this lease is binding upon the corporation in accordance
with its terms, and that LESSEE is a duly qualified corporation and all steps have
been taken prior to the date hereof to qualify LESSEE to do business in the state
where the premises are situated.

7.15 CITY Option to Purchase. In the event LESSEE desires to dispose of its interest
in this lease, together with any of its interest in improvements, trade fixtures, and
furnishings owned by LESSEE on the leased premises, CITY shall be given the
first right to purchase said interest and improvements at a mutually agreeable
price. If CITY does not exercise such right to purchase, LESSEE shall not then
sell or offer to sell its interest at a lower price without first reoffering to CITY the
right to purchase at such lower price. If CITY does not give written,
unconditional notice of acceptance to LESSEE within thirty (30) days of its
receipt of any offer made under this Section 7.15, CITY shall be deemed to have
rejected such offer.

7.16 Standard of Employees. LESSEE and its employees shall at all times conduct
themselves and the operations on the leased premises in a creditable manner.

7.17 Relocation Payments. LESSEE understands and agrees that it shall not be
entitled to any relocation payment whatsoever upon termination of this lease.
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7.18 Water Quality - Best Management Practices and Stormwater Pollution Prevention

Plan. CITY and LESSEE are committed to the implementation of programs to
manage activities on the Leased Premises in a manner which aides in the
protection of San Diego's previous water resources. LESSEE shall comply with
the Best Management Practices ("BMP") including the Stormwater Pollution
Prevention Plan ("SWPPS") approved by CITY's Stormwater Management
Program. LESSEE shall submit for review and approval by City Manager or its
designee, within ninety (90) days ofthe execution of this Lease, BMP and SWPPS
that will control erosion and reduce the amount of pollutants and other sediments
discharged from the Leased Premises. The BMP and SWPPS will be reviewed
periodically by CITY. Upon written notice from the City Manager requesting an
update of the BMP, LESSEE shall submit updated BMP and SWPPS for City
Manager review and approval within ninety (90) days of receipt of notice.
LESSEE shall implement any necessary changes to the BMP and SWPPS as a
result of any review by CITY to ensure compliance with any changes in laws or
regulations.

When the BMP and SWPPS have been developed and implemented by the
LESSEE, it is crucial that the practices be enforced and maintained. It is
LESSEE's responsibility to inform employees, contractors, subcontractors, agents
and vendors of the BMP and SWPPS. The City-approved BMP and SWPPS will
be filed with this Lease;

7.19 2002 Agreement Between CITY'S MWWD and LESSEE. The 2002 Agreement
between the City's Metropolitan Wastewater Department (MWWD) and LESSEE
is attached to this lease as Exhibit 9.8 and incorporated by this reference. Where
the terms of the 2002 Agreement and this lease are inconsistent, the terms of the
lease shall supersede the terms of the 2002 Agreement.

7.20 Memorandum of Agreement Between LESSEE and USGS. CITY acknowledges
the Memorandum of Agreement between LESSEE and the USGSIWRD [MQA]
for collaborating in research at the leased premises, including use of the premises
by USGSIWRD, and the City agrees to such use as contemplated by the MOA.
CITY and LESSEE agree that the terms ofthe MOA shall be subordinate to the
terms and conditions of the lease, and that the CITY's acknowledgment of the
MOA in no way relieves LESSEE of its obligation to comply with the terms of
this lease in its and USGS/WRD's use of the premises. A copy of the MOA is
attached to this lease as Exhibit 9.7.

7.21 Reports to the U.S. Department of Health and Human Services. LESSEE
acknowledges that a condition of the Quitclaim Deed requires CITY, throughout
the term of this lease, to report annually to the U.S. Department of Health and
Human Services on the operation and maintenance of the property conveyed to the
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City, including the leased premises, and to provide, as requested, information
demonstrating continuous use ofthe property for the purposes set forth in the
Application for Public Benefit Conveyance. LESSEE agrees to assist the CITY in
meeting this annual reporting requirement by providing information, as requested
by either CITY or the Department of Health and Human Services, regarding the
use of the leased premises.

28



• •
SECTION 8: SIGNATURES. .

8.1 Signature Page.

IN WITNESS WHEREOF, this lease agreement is.executed by CITY, acting by and through its
City Manager, pursuant to Resolution R- 299424, adopted by the City Council on
JUL 1 2 ,2004 and by LESSEE, acting by and through its lawfully authorized officers.

THE3DIEGO
By ~ ;;:

Date 5-~C-Olt

LESSEE:

By ~ aAlt.'1....-s'tevenA. Bloom
Chief Operating Officer

B?~'~ad~
f :5~ef ~ec?tive Officer

daY0h-,2~.

CA~W;;fi:EY
~ ~eputy City ttorney

APPROVED as to form and legality thi~

ENVIRONMENTAL ANALYSIS SECTION
ENVIRONMENTAL CLEARANCE:

Thisf easa-: is. not consjdered a "project" and.thenefnza.exempr kom C£QA. ;'Uf(
pursuant to State CEQA Guidelines Section 15060(c)(3). Development or use
of the site will require further review under the prOVisions of CEQA as
refer~~r:til S;ction 15004 of the Guidelin~./
Date II . By _""~=----- _
DLD/cj .
5/17/04
H:ISDSUF.finaI5.17.04.wpd
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SECTION 9: EXHIBITS

9.1 Legal Description of Premises and Site Data.
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• EXHIBIT 'A' •
LEGAL DESCRI~TION FOR

LEASE MEA EXHIBIT

BEING ~ PORTlON OF PARCEL 3 OF RECORD OF SURVEY IN THE CITY OF SAN DIEGO. s1ATE
or CALIFORNIA, ACCORDING TO R.O.S. NO. 16556, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY, ~PRIL 25, 2000, SAID AREA IS MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ALONG THE WESTERLY BOUNDARY LINE OF PARCEL 3 OF R.O.S. NO.
16556, THENCF.;

1. NORTH 36°44'14" EAST
186.15 fEET TO THE TRUE POlNT OF BEGINNING,

THENCE; CONTINUING

2. NORTH 36°44'14" EAST 89.95 FEET THENCE;

3. NORTH 27"04' 19" EI".SI
28.19 FEET TO THE BEGINNING OF A NON

TANGENT 60. DO-FOOT R.lI.DIUSCURVE
CONCAVE NORTHEASTERLY, RADIAL TO
SAID POINT BEARS NORTH e2·2~1'17"
WEST; THENCE ALONG THE ARC OF
SAID CURVE

4. NORTHEASTERLY
148.74 FEET TRHOUGH A CENTRAL ANGLE OF

142·02'01", TO THE BEG INN INC of
A TANGENT 18.00-FOOT RADIUS
REVESE CURVE CONCAVE
SOUTHWESTERLY; THENCE ALONG THE
ARC OF SAID CURVE

5. SOU'J'HERLY
16.34 FEST THROUGH A CENTRAL ANGLE OF

52"01'12"; THENCE

6. SOUTH 82"29'41" EAST
394.65 FEET TO THE BEGINNING OF A TANGENT

25.00-FOOT RADIUS CURVE CO~C~VE
SOUTWESTERLY; THENE ALONG IH£
ARC OF SAID cuRVE

7. SQU'l'HERLY

8. SOUTH 07°31.'19" \,£5T

9. NOF.TH B2°55' 10" ~iES!

10. SOUTH 41°7.4'00" I-lEST

1l. NORTH 48°36'-00" ~IEST

39.28 FEET THROUGH A CENT~~L ANGLE OF
90"01'00": THENCE

306.37 FEET: THENCE

6.89 _FEET: THENCE

4.9Q FEET; THENCE

12.12 FE£T; TH£NCE

C:\OWG\329ILEi\SEAREi\.LEG.doc
Page 1 of4
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--------------------------~------------------------------------------------
Lot narne: ARE.:l.1

No rch : 1847479.5603
Line Course: N 36-q1-14 E

North: 1847551.6450
Line Co~rse: N 27-04-11 E

North: 1847576.7469
Curve Length: 148.74

Delta: 142-02-00
Chord: 113. 47

Course In: S 82-29-17 E
RP North: 1847568.9029
End North: 1847526.1236

Curve Lengch: 16.34
Delta: 52-01-12
Chord: 15.79

Course In: S· 44-31-17 E
RP Nort:h: 1847513.2898
End Nor.th: 1647531.1356

Line Course: S 82-29-41 E
North: 160479.5874

Curve Length: 39.28
Delta: 90-01-00
Chord: 35.36

Course In: S 07-30-19 w
RP Nort:h: 1847454.6016
End North: 1847451.5289

Line Course: S 07-31-19 W
North: 1847147.7953

Line Course: N 82-55-10 W
North: 184/148.6446

Line cour.se: S 41-24-00 w
No rt h : 1847144.9391

Line Course: N 18-36-00 w
North: 1847152. 95q2

Line Course: N 33-28-19 W
Nonh: 180176.2271

Line Course: N 48-39-15 W
North: 1847432.1181

Line Course: N 82-20-35 W
North: 1847450.5907

Line Course: 1'1 52-58-39 W
Horth: 1847479.5591

Line Course: N 90-00-00 W
Nor.th: 1847479.5591

Perimeter: 1704.11

Mapcheck Closure - (Uses liSted
Err.or Closure: 0.0014

Error North: -0.00118
Precision 1: 1.182,692.57

East: 6265896.1374
Length: 89.95

East: 6265949.9406
Length: 28.19

East: 6265962.7692
Radius: 60.00

Tangent: 171.42
Course: S 63-30-17 E

Course Out: S 44-31-17 E
East: 6266022.2542
East: 6266064.3248

Radius: 18.00
Tangent: 8.78

Course: N 71-29-31 E
Course Out: N 07-30-19 E

East: 6266076.9459
East: 6266079.2970

Length: 394.65
East: 6266470.5660

Radi.us: 25.00
Tangent:: 25.01

Course: S 37-29-11 E
Course Out:: 5 82-28-41 E

East: 6266467.3006
6266492.0851East.:

Lengt:h: 306.:37
East::

Length: 6.89
East:

Length: 4.94
East:

Length: 12.12
East:

Lengt:h: 27.90
Bas t:

Length: 387.36
East:

Length: 138.64
East:

Length: 48.11
East:

Length: 54.64
East::

6266451. 9798

6266445.1423

6266441.8755

6266432.7841

6266417.3965

6266126.5914

6265989.1676

626S950.7766

6265896.1366

ArEa: 92,924.56 sq.fC. 2.133 acr~s

courses, radii, and deltas)
Course: S 34-55-22 w

East: -0.00082
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BASIS OF BEARINGS
THE: BASIS OF Bf:ARING FOR THIS DRAWING
IS THE: WES1£RL Y liNE: OF PARCE:L .3 OF
R.O.S. NO. 15555 u: N .36'44'14"£
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EXP. 06-30-06
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EXHIBIT "A" PAGE 4 OF 4
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SITE DATA
SITE AREA
CROSS; 11 "0[5 • 91,476 51.

WILDING MEA:

1ST nooe
2ND FlOOR:

40,000 sr.
0/·18,000 51.
./. n.000 SF.

TYPE In NON-I.AtID fUllY S"'-INkUklD."COV£RACE;

CONSTRUCTION TYPf:

OCCUP"''''CY:
MEA INCREASE

BUILDINC
BASIC AlLOWABLE
2-5 rosv INCREASE ( lOO'I1
fiRE SPR1NI(LlRS ( tOO\)
1 YAAD INCREASE ( sU'I
AO UAl PROVlOlD

BIN. r.t AND s.,

12,000 Sf.
24,000 Sf.
48,000 SF.
9&,000 51.
40,000 51.

~"UING

STANDARD STAlLS
HANDICAP 51 AlLS
TOTAl.:

105 eMS ('171)

.. CARS U1)
109 CARS: USI 1000

PlANT MATERIALS LEGEND

• -;;'£.:::::-=-- =::.-.;..,.
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9.2 Parcel Map(s). A portion of APN 450-790-08
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9.3

•
General Development Plan.

The General Development Plan consists of:

a. Plot Plan

b. Development Schedule

c. Estimated Construction Costs

d. Financial Plan

e. Schematic Elevations

f. Landscape Plan

g. Others as applicable

and is filed in the Office ofthe City Clerk referenced in this lease.
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9.4 Schedule of Days and Hours of Operation.

Open daily from 8:00 a.m. to 5:00 p.m. and additional hours as required by
LESSEE'S approved programs, and closed weekends and national holidays ..
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9.5

• •
Memorandum of Understanding Between U.S. Geological Survey and San Diego
State University Foundation

34
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9.5 MEMOR<\NDUM OF UNDERSTANDING

BETWEEN
U.S. GEOLOGICAL SURVEY

A~"D
SAN DIEGO STATE UNIVERSITY FOUNDATION

" -

I. INTRODUCTION

The purpose of this Memorandum of Understanding (hereinafter referred to
as the "Memorandum") is to establish a mechanism for scientific,
educational, and technical cooperation in earth sciences between the U.S.
Geological Survey (also referred to as USGS) and San Diego State
University (also referred to as SDSU) with the San Diego State University
Foundation (SDSUF) acting on behalf of and as the agent of San Diego State
University. The USGS, SDSU and SDSUF (also referred to as the "Parties")
agree that this cooperation will be beneficial to both Parties, and hereby state
their intentions to pursue scientific, educational, and technical cooperation in
the earth sciences.

This Memorandum of Understanding will serve as the basis for developing
procedures for cooperation between the USGS, SDSU, and SDSUF.

II. COOPERATIVE ACTIVITIES

The Parties agree that cooperative activities covered by this Memorandum
may include but are not limited to:

• Exchanges of technical and educational information;

• Cooperative research between USGS and SDSU scientists engaged in
research activities of mutual interest that are within the scope of the
missions and programs of the Parties;

• Cooperative research between the USGS, SDSU and other parties as
mutually agreed upon;

• Cooperative establishment, operation, and support of research,
technical support and laboratory facilities which may include major
equipment installations or space;



•• •-.. .
• Cooperative training of teachers, students, and scientists in the .

disciplines included in or related to the earth sciences, and assistance
in the transfer of knowledge, methods, and techniques of earth
science;

• Other forms of cooperative activities as mutually agreed upon.

III. Th.1.PLEMENTINGAGREEMENTS

The USGS, SDSU, and SDSUF intend to execute certain agreements as may
be necessary to carry out the purposes of this Memorandum. Each activity
under such agreements shall be described in regard to its objectives, scope,
schedule, and cooperative entities in an individual Project Implementation
Plan (pIP), which shall be made part of any such agreement. Such
agreements must be approved and signed by the officials of the USGS,
SDSU, and SDSUF.

IV. FINANCIAL COMMITMENTS

This Memorandum and subsequent PIPs do not constitute a financial
commitment on the part of any of the Parties. Financial support for each of
the agreements described in the PIPs must be covered in separate documents
among the Parties and subject to ordinary budgetary and administrative
procedures. Any documents that involve funds coming from the USGS must
be accomplished via a grant, cooperative agreement, lease agreement,
purchase order, or contract. Issues of patents, intellectual property, and
potential conflicts of interest shall be governed by applicable Federal laws
and regulations, and SDSU policies.

V. TERMS OF THE MEMORANDUM OF UNDERSTANDING

This Memorandum is effective as of the date of signature by all Parties and
will continue in force until terminated. Any of the Parties may terminate
upon twelve months' written notice to the other Parties.

2
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MODIFICA nON OF THE MEMORANDUM OF UNDERST ANDfNG

Any Party can propose a modification to the terms of this Memorandum .
.Such modification shall be initiated in writing and is not effective until
approved in writing by each of the Parties. Other research themes may be
introduced at any time by written agreement of all Parties.

VI. INDEMNIFICATION CLAUSE

Each Party to this Agreement shall be responsible for damages to persons or
property resulting from the negligence on the part of itself, its employees, or
its officers, and with respect to the USGS such responsibility is subject to
the Federal Tort Claims Act. Neither Party assumes any responsibility to the
other Party for the consequences of any act or omission of any person, firm,
or corporation not a Party to this Agreement.

Done at San Diego, California and Reston, Virginia

For San Diego State University:

~! CA fs.l~:&J~~J..~A~·==-----

Provost and Vice President for Academic Affairs

TITLE DATE

dIlfrtiJ-------
Vice President for Business & Financial Affairs

TITLE DATE

For San Diego State University Foundation:

~~ laP-rio I
SIGNATURE

General Manager

TITLE DATE

For the United States Geological Survey:

~~
SIGNATURE

District Chief

TITLE DATE

SIGNATURE

Western Regional Executive for Hydrology 8/"3/ ~ (
TITLE DATE

DATE



• •. '.
9.6 2002 Agreement Between CITY'S MWWD and LESSEE.
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. . • •9.6 AGREEMENT BETWEEN

METROPOLITAN WASTEWATER DEPARTMENT
AND

SAN DIEGO STATE UNIVERSITY FOUNDATION

WHEREAS, the Naval Training Center Plan designates an eight-acre parcel for use by the
Metropolitan Wastewater Department (MWWD) and the San Diego State University Foundation
(SDSUF) to conduct marine and environmental sciences research including environmental
monitoring of San Diego Bay, Mission Bay, and the ocean from Point Lorna to the Mexican
Border; and,

WHEREAS, the joint research activities between MWWD and SDSUF will benefit the citizens of San
Diego through the creation ofthe premier water quality laboratory in Southern California; and,

WHEREAS, the SDSU Foundation has entered into a cooperative agreement with the Water
Resources Division of the United States Geological Survey (USGSIWRD) to enable USGSIWRD
to join with MWWD and SDSUF on the site to further enhance their combined research capabilities and
allow the MWWD to leverage its resources with the national leader in earth sciences and water
resource management; and,

WHEREAS, it is envisioned that a Coastal Waters Laboratory will be constructed on the site that will
provide an integrated research approach for addressing the complex problems posed by rapid
urbanization that has produced public health and environmental hazards due to deteriorating coastal
water quality standards; and,

WHEREAS, the Coastal Waters Laboratory, jointly operated by SDSUF and USGSIWRD, will be a
world-class facility engaged in research to address San Diego and Southern California's environmental
issues; and,

WHEREAS, the Coastal Waters Laboratory will also collaborate with the City of San Diego in ocean
eco-system monitoring, wetlands creation and mitigation, and Coastal Zone Geographic Information
Systems; and,

WHEREAS, the Naval Training Center Precise Plan specifies an entitlement to construct a maximum
of 130,000 square feet of building space on the site with 100,000 square feet allocated to MWWD and
30,000 square feet allocated to the SDSUF; and,

WHEREAS, MWWD has reviewed its needs and has concluded that 90,000 square feet of building
space is adequate for its present and immediate future needs; and,

WHEREAS, development of the Coastal Waters Laboratory will require 40,000 square feet of the
total of 130,000 square feet entitlement for the site;
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,,-• MWWD-SDSUF Agreement Page 2

NOW THEREFORE, in order for the construction of the Coastal Waters Laboratory to go forward
and critical research activities to proceed, MWWD and SDSUF agree to the following terms and
conditions:

1. MWWD agrees to shift 10,000 square feet of its entitlement to SDSUF, providing
SDSUF with a new total of 40,000 square feet and leaving MWWD with 90,000
square feet. It is the intent ofMWWD and SDSUF to jointly take the necessary
actions to increase the total site entitlement by at least 10,000 square feet at such time
as there is a need for such action.

2. SDSUF agrees to reimburse MWWD for costs incurred by MWWD as a result of the
SDSUF's expanded entitlement. These increased costs may include the costs of
redesigning the site plan including revised landscape design, infrastructure design, the
removal of storm drain facilities already installed, the cost of the stormceptor already
purchased that was to be located in the new SDSUF lab footprint, additional costs to
MWWD resulting from work stoppage because of the impending redesign, and also
the costs of producing and processing any Substantial Conformance Applications
required as a result of the redesign. MWWD agrees to use its best efforts to
accomplish any required redesign in the most cost-effective manner possible. All
additional costs incurred shall be documented by MWWD and the documents shall
accompany any reimbursement invoice.

3. SDSUF agrees to reimburse MWWD for costs associated with site improvements
constructed by MWWD which support or benefit SDSUF's future facility. Such costs
will be mutually agreed upon by MWWD and SDSUF.

4. SDSUF agrees that it will share equally with MWWD in the cost of improving the
adjacent Esplanade (park) to be designed and constructed by the Park and Recreation
Department, including the required undergrounding of the steam line. MWWD
agrees to consult with SDSUF on the design of the Esplanade where appropriate.

5. SDSUF agrees to notify Department of Health and Human Services (DHHS) in
writing of the cooperative agreement between SDSUF and the USGS and that USGS
researchers will occupy a portion of the SDSUF facility. The purpose of this
notification is to advise the conveyor of the land, DHHS, of the details of the land use
and that SDSUF and MWWD believe that the USGS presence is consistent with the
intent and terms of the conveyance. SDSUF will request that MWWD's signed
concurrence be indicated on the written notification to DHHS. SDSUF will provide
MWWD with a copy of the notification and will share with MWWD any response
received.
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.'"• . MWWD-SDSUF Agreement Page 3

6, SDSUF agrees to share the cost of providing utilities to the site, This includes the
extension of gas and electric service to the site, SDSUF shall be required to perform
aU infrastructure improvements to Spruance Road and utilities in that portion of the
road as part of their future building permit.

7. The joint use of a boat dock in the future is not part of this agreement. That issue will
be addressed in the future in a separate written agreement.

MWWD and SDSUF indicate their agreement with the above terms and conditions with the
signatures of their authorized representatives below:

Metropolitan Wastewater Department San Diego State University Foundation

-I!:::mof! ~
Chief Operating Officer

9/2.'1/2..002-

Scott Tulloch
Director

__ -'\c-O_U:t-If....:=D=--~=-- ---
Date Date
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ADOPTION AGENDA, CONSENT ITEMS (Continued)

RESOLUTIONS: (Continued)

* ITEM-108: Lease Agreement with San Diego State University Foundation (SDSUF) for the
Development, Operation, and Maintenance of a Laboratory Research Facility.

(Peninsula Community Area. District-2.)

CITY MANAGER'S RECOMMENDATION:

Adopt the following resolution:

(R-2004-1404)

Authorizing the City Manager to execute a lease agreement with San Diego State
University Foundation for the development, operation, and maintenance of a
laboratory research facility, for a term expiring January 18, 2031, at no rent plus
administrative cost recovery.

CITY MANAGER SUPPORTING INFORMATION:

On January 18,2001, the U. S. Department of Health and Human Services deeded a 7.9 acre
parcel at the Naval Training Center (NTC) to the City via a Public Benefit Conveyance. The City
developed its new Metropolitan Wastewater Department (MWWD) Environmental Monitoring
& Technical Services Lab on a portion of the parcel, and the City wishes to lease approximately
two acres of the remaining parcel to SDSUF to develop and operate a research complex (40,000
sq. ft.) and an outdoor Seawater Lab (II ,500 sq. ft.). SDSUF's costs for developing the premises
will be approximately $7.6 million, which is its consideration to City for executing the lease.
SDSUF and USGS will conduct collaborative research on the premises and share information
with MWWD .. The approved uses are in compliance with the deed restrictions of the public
conveyance and the Council-approved San Diego Reuse Plan for NTC.

The lease is for approximately 26.5 years: expiring on January 18, 2031, with an option for
SDSUF to negotiate an extension for an additional unspecified term with the City, with similar
terms and conditions of the original term, providing the original circumstances of the lease have
not changed that would require modification of the lease.

SDSUF will pay its share of all costs for developing and maintaining improvements shared with
MWWD and for developing Esplanade Park, during the lease term, which will result in SDSUF
paying the City's Clean Water Program Fund 41509, $364,537.57 in 2004 with future additional
payments, as required.
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ADOPTION AGENDA, CONSENT ITEMS (Continued)

RESOLUTIONS: (Continued)

* ITEM-108: (Continued)

CITY MANAGER SUPPORTING INFORMATION: (Continued)

City staff estimates the current annual market rent is approximately $237,600, which was
determined by updating the data in a 2003 appraisal of the premises performed by an
independent MAl appraiser. Based on the new proposed Nonprofit Policy, SDSUF will be
charged an annual Administration Fee of $2,621, with annual CPI adjustments.

FISCAL IMPACT:

FY 2005, $364,537.57 to Fund 41509; and a minimum of$2,621 annually to Fund 100.

HerringiGriffith/DLD
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(R-2004-1404)

RESOLUTION NUMBER R- 299424
ADOPTED ON JUl 1 2 2004

WHEREAS, the Naval Training Center San Diego Reuse Plan, adopted by the City

Council, sitting as the Local Redevelopment Authority on October 20, 1998, designates an eight-

acre parcel for use by the City of San Diego's Metropolitan Wastewater Department [MWWD]

and the San Diego State University'S [SDSU] Coastal and Marine Institute [CMI] to conduct

marine and environmental sciences research including environmental monitoring of San Diego

Bay, Mission Bay, and the ocean from Point Lorna to the Mexican Border and beyond; and,

WHEREAS, by application dated September 24,1999, the City applied to the federal

government for a public benefit conveyance of approximately eight acres of land at Camp Nimitz

adjacent to the boat channel [the site]; and

WHEREAS, in its application, the City proposed that the site be developed with two

technical and marine sciences laboratories: an Environmental Monitoring and Technical Services

Laboratory and Administration Facility to be constructed by the City on six acres and to be

operated by MWWD; and a marine sciences research and educational laboratory complex to be

constructed by San Diego State University in conjunction with San Diego State University

Foundation on two acres to be leased from the City; and
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WHEREAS, SDSUF is a private non-profit corporation organized to further the

educational, research and community service mission of San Diego State University by acquiring

and managing real property for that purpose; and

WHEREAS, the proximity of the two laboratories will facilitate joint research and the

exchange of information between scientists and technicians at MWWD and researchers and

students at CMI in many areas including, for example, pollution remediation, storm water and

ground water contaminants, water circulation and contaminant distribution models, community

structure of benthic organisms, statistical analysis and sampling design, watershed analysis, and

protection of estuarine marine and subtidal habitats; and

WHEREAS, SDSUF has entered into a cooperative agreement with the Water Resources

Division of the United States Geological Survey [USGS/WRD] to enable USGS/WRD to join

with MWWD and SDSUF on the site to further enhance their combined research capabilities and

allow MWWD to leverage its resources with the national leader in earth sciences and water

resource management; and,

WHEREAS, the research activities between MWWD, CMI, and USGS/WRD will

benefit the citizens of San Diego through improved water quality research and testing

capabilities; and

WHEREAS, by quitclaim deed dated January 8, 2001, the federal government acting

through the Secretary of Health and Human Services accepted the City's application and

conveyed the site to the City subject to restrictions on the use of the property including that the

site be used continuously for thirty years for health purposes consistent with the proposal set

forth in the City's application; and
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WHEREAS, MWWD's laboratory as currently constructed consists of approximately

90,000 square feet of building space and SDSUF proposes to construct a laboratory facility

consisting of approximately 40,000 square feet of building space for a total of 130,000 square

feet; and

WHEREAS, SDSUF has obtained the funds necessary for construction of the proposed

laboratory complex; and

WHEREAS, the use of the site contemplated by the proposed lease conforms to the use

identified in the Naval Training Center San Diego Reuse Plan, and the related environmental

documents, certified by the City Council on October 20, 1998, the Record of Decision issued by

the Navy on March 10,1999, and the NTC Precise Plan and Local Coastal Program, adopted by

City Council on July 17, 200 I; and

WHEREAS, SDSUF and the City have negotiated a lease for approximately two acres of

vacant land at the site for the construction, operation, and maintenance of a marine sciences

research and laboratory complex including a maximum 40,000 square foot building housing a

laboratory, offices, and conference rooms, a parking lot, and an outdoor seawater lab; and

WHEREAS, the facility will be used for studying environmental and public health effects

in local coastal waters and surrounding area through earth sciences, public health research, water

resource management, monitoring the ocean eco-system, creation of wetlands, mitigation, using

Coastal Zone Geographic Information Systems, and for collaborative research with USGS/WRD

and MWWD; and

WHEREAS, the term ofthe proposed lease is approximately 26.5 years (expiring on

January 18, 2031), with an option for SDSUF to negotiate an extension for a mutually agreeable
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term on like terms and conditions, at no rent plus an initial annual administrative fee of $2,621

per year, adjusted annually; and

WHEREAS, SDSUF will pay its share of all costs for developing and maintaining

improvements shared with MWWD and for developing the adjacent portion of Esplanade Park;

and

WHEREAS, the City's valuation staff has determined the annual fair market rental value

for the premises to be approximately $237,600; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager is

authorized to execute, for and on behalf of the City of San Diego, a lease agreement with San

Diego State University Foundation for the development, operation, and maintenance of a

laboratory research facility, for a term expiring January 18, 2031, at no rent plus administrative

cost recovery, under the terms and conditions set forth in that lease agreement on file in the

office of the City Clerk as Document No. RR- 299424.

APPROVED: CASEY GWINN, City Attorney

Bye-~
Carrie L. Gleeson
Deputy City Attorney

CG:mm
06/21/04
Or.Dept:READ
Job Order:223272
R-2004-1404
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Passed and adopted by the Council of San Diego

on July 12, 2004 ,by the following vote:

YEAs: PETERS, ZUCCHET, LEWIS, MAIENSCHEIN, FRYE, MADAFFER, AND

MAYOR MURPHY.

NAYS: NONE.

NOT PRESENT: ATKINS &: INZUNZA.

AUTHENTICATED BY:
DICK MURPHY

Mayor of The City of San Diego, California
CHARLES G. ABDELNOUR

City Clerk of The City of San Diego, California

(Seal)

By :__ ....:G"-'I=.:L=--=SAN='-=C:::H=E=Z=---_r Depu ty

I HEREBY CERTIFY that the above and foregoing is a full, true and
correct copy of RESOLUTION NO. R- 299424 ,passed and
adopted by the Council of The City of San Diego, California on

July 12, 2004

CHARLES G. ABDELNOUR

City Clerk of The City of San Diego, California

By: -7"'--="O"'::"":-;;;~~~~,<-=:=-----' Deputy

(SEAL)
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SAN DIEGO UNIFIED PORT DISTRICT

''''1': . :.:t .

GRANT OF AVIGAT/ON EASEMENT

"~ •..., .

WHEREAS:

1. . rho City 0' Sen DIego, IigQv8mm~t.aI.ntlty organl2Qd under thlt lawe of tho
UnIted States of America and pasleulng polltlotllauthority ("Grantor1. la the owner of the
faa simple estate In and to that certaIn real property .Ilusted In the County of Ssn Olego,
State of California commonly de8crlbed ee a portion or the former NavQI TraIning Centzr
("NTC") San Diego end more Pllrtfcularty d.sorlbed and deplotl!d 8S Parcel' Jl/llI.A en
ExhibIt A attached to this avlgallon easement and Incorporated by this ~renoe ("the
SUbject Property").

2. It Is the desIre of Gl'8ntorto gmnt Ie the Ssn DIego Unified Port Olltrlot rtht.l
Dlstrfct"), a govammentaf entity organized under the laws of ths Stata 01Callfomla end
poaae8slng political authority, and the federally certificated owner and opsl'lItor of San
Diego International AIrport C"SOfA"or "the Alrport"}, 8n aIr and avlgatlon easemtJInt, allel
know!! 88 e perpetual. air, flight or nols8 eallment. on. upon, over, acroes. above the
SUbject Property, and to all of the alrspaoe mbov. the Subjeet. Property, wh61robyGrantor
relinquIshes certaIn tights reJ8tlvlt to the Subject Property, as descrIbed In lttla grant 01
8vlgatlon easement;

3, The purpose of thl. grant of .... tn4lnt, arid Ita aceeptance by tho Olitrlot,
Includes grantlng the Olslrict, ft~8IJCCeS:lors and 8sslgns,sn av rgatlon s88l!1montpermlttlng
the unencumbered and unrestrIcted 1llght of aircraft to or trpm SOIA, owned .nd operated
by the DIstrict wIthout liability to the DI,trfct, to the aircraft Optl'8tor. or to any other paraon
lawfUlly opera,tlnlil aircraft to or from SOIA In the navigable ail1lpace or thll Untttd States
(88 da1lned at 49 U.S.C.S. 40102(a}(30), Qnd 18 th.t section of the United Statel Code'
(end the referenced re~uratlona) axllltad on the ,ttectJve dale of thIs grant of &S8Im.nt,
and In accordance with relevant regulation. 0(th8 United States of Amorlca and the State
of Cafifornla, pursuant to the Buthorlty granted to the DIstrict by the peopl. Ind thill State
of CalifornIa; and

AM
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NOW, THEReFORE, for valuable ccnalderatfon, receipt of wh/eh Is herebyacknowledged:

WARRANTIES AND COVENANTS

1. Grantor, for. Itaelf, ltD helm, admlnIDtrllto",' executor., 8ueo"80~, and
assIgns, does hereby warrant end Covenant to the DJatr10tthat liS of the date her&o~

2. Grantor holds the entire fee armpllal"tereat In the Subject Property 8g more
partIcularly descrIbed and depicted as Parcels 1II111-AIn Extllblt A to this g1'8nt of avlg.tloneasement; ...

3. Grentor shall not convey Ita Int&r_t In thlll property, or exeoute, dillllver,
ca'mply or permit reCOrdation of any Interest In the propeTty, or sny 1I11inor enoumbranc8l
agaInst the Property (or any fntere9t lhttreln) until thIs grant of slJlgatlon lta.8ment hllB
been properly executed by Grantor, acceptad by the Dllitriet, and racordsd by tha SanDIego County Recorder.

GRANT OF AVIGATION EASEMENT

Grantor, for Itself, Ita hell1l,8dmfnletratora, aQoutore, sucoessors end i1l11lgnG,does
hereby grant to the District, Its haIrs, admln/etratars, executore, aUCC6SfJOrnand ,,,Ignlil.
a perpetual air, flIght Ornolas easement, commonly /'Sfarred to sa an Bvlgatlon ,.eement.
on, upon. Over, across, above the restrfcted property, and to all aIrspace which oV9r1111thotsstrlcted property,

ThIs easement conveys to the District thlJ USlt of 8uch aIrspace abov. tho furfaos
of t'1s restricted property to permit the operation or alrcrQl1 above. OrIn the air 'PAOII of the
restricted property, the ImposItion Upon the restrIcted property, and Ita Use by uny person
for any and ell purposes, of all :no/se, vlbniltron, fumea, dus~ fuel partlcleG, alecomfort.
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InconvenIence. Interference wIth the UB~ and enjoyment and anyconseQlJfJnt reduction of
market value of restrIcted property due dIrectly or IndIrectly to the operaUon of .fl'Cl'8ft toand from SOIA.

This grant of eassment Is for the use of Iluch al1'8pacl! by any a/rcl1l1't, Prt .. nt or
future, in whatever form or type, during Op8f8tlon8 it, on, to or from SOIA, Inoll.ldlng any

. future change or lncreass ln the boundaries, volume or pattern of aIrcraft traffic or aIrcraft
noise, by all eXistIng or future types of aircraft .. up to and IncludIng 8 full DBlend., yel!ilr
Community NoIse EquIvalent Level rCNEL") value of 85 dB CNEL. based on the 1SQ9
annual contours for SOIA plus 2 dB (a8 defined In Section 5000 at $&q. of Title 21 of the
CAl,.IFORNIACODe OF REGULATIONS, and as thlt methodology /s defined by such reguilltions
on the date thls easement Is exacuted by the Grantor).

ThIs g~nt of aa89mBnt and ell rlghta appertirnlng to Grantee, ita 8UOO$t'OniS,
assIgns, lessees, eUbleBsesa. /leanless and InVitees, shall be effective until SOIA thall be
abandoned and ahall cease to be used for public aIrport purposes. It beIng understood and
agreed that these covenants and agreement shall run wlth the land.

This easement constftutes an enforceable ffi4tr1etron pursuant to the provIsions of
California Jaw. InclUdIng, but not limIted to, Section 21652 of the CALIFORNIA PUBLIC
UTILITieSCODE, and shall bInd Grantor, Grantortll aucC8asors ~nd assIgns, and 81lch end
aJlof them. and shall be appurtenant to, snd for the benefit 01the real property COmmonly
known 8S SOIA, which Is more particularly delllcribed In Exhibit C attached to thll 1B\lIgstlQn
easement end hereby Incorporated by this refsrence.

Executed this I 'i>" day of: ~ 2001

Real Estate ·Assets Director
(TItle)

T ~ ~ C;: +y o.p ~ OJ/\. () l'e~

(G/llntor Aoknowledgement) (TItle)

STATE OF CALIfORNIA)
all.

COUN1Y OF SAN Dlc;GO)

3
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On MARCH 1, 2001
biforl me,

~_ ..S'-l.lHEIIIoL=IA~B,-,-OU~HART=:....-~ ....:._, person slly IlPPQsrod

_-=WI~LUA_M_T._~_I_FF_IT_H -" personellyknowntom~

,,~;rihatl-w dIS eli l'l",a1)ueIsof 6a~ra&161' S4idSilb&) to bathe parsonbJ'Twho •• nllm~

~ su:bscrlbed to the withIn Inetrumant and acknowledged to ma tha~jqSS:.

~.exscuted the. e~ni~.ln$I .. ~tl•.~utb6Rzed CIlPactt~ 'and that br~):'~~ .:·. .
slgnatLJr~ on the Instrument the perso~ or the entity up~n behalf of which the

p~~on1f 8Ct~d,.execlJt~dIMelnstr.umenL

WITNESS my hand and offlclal seal,

4
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CERTIFICATE OF ACCE~TANCE

In accordance with Section 27281 of the Calffcmfl Govemmsnt Cede, tnht III to
certify that the Interest In real property conveyed by this Grant of Helaht end US9

Easement,dated NMCtt I ,2001, 1rom 11jf: C{-r¥ Of .sA,., DleesO

__ to the SAN DIeGO UNIFIEO PORT DISTF(ICT, 8 public eorpol1ltlon, ,. hereby

accepted by the undersrgned officer on behalf of Uti 80ard of Port CommJsBlonSlnJOf the

San Diego Unltred Port District pursuant to autt'!orltyconferred by Resolution Nc. 83-43 of

said Board adopted February 18, 19S3, and the Grantee con8ents to recordatIon thorl9lof
by ItSdUly authorIzed officer.

DATED:.__ ..:;.7~/_6~_2001 SAN DIEGO UNIFIEO PORT DIST~ICT

.By
"

~ i4p...~
Senior DIrector, 8u;ln;~
FInancial Sel'\l(celilTrBuurer
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(FOR USE BY SAN DieGO UNIPIED PORT DISTRICT)

STATE OF CALIFORNIA)

COUNTY OF SAN DIEGO)

On S JTJLY 2001

G!nHIA F:. HOLDn , . personIlly appeared

. :BRUCE HOLLINOSWOkTH • pSl'8onallykno'NMto meiei"
. ,

pre..ed'kl me f'f'l t"'e eeel& ef !lIe~lfaabll e'Jl8ef'lee}to be the peraonf$tWhoao name~

l&iefa sUb~rrbed to the wIthin InatnJmentand &Icknowledged to me that h~'-

executed the same In hleJherltheir authorized c:.pac~, and th~t by hll)j'liClI\'tlieir

algnature(s} on the Instrument the pel'8O~ or tho entIty upon bahalf of whIch the

pareon~aeted, executed the In8'lrument.

boforc~ mill,

WITNESS my hand and officIal sla!.

Signature _ ~11] 8. ~ ,

6
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EXHIBIT C

All those lands lyIng betweenthe line of msen high tIde of Sen DIego Bay and the plemead
line of eald bay, and between 81'1 Irregular westGriy boundary being an Irreguler Irne
begInning at Government StatIon 468 on the combined plerhead and bUlkhead IIn19IiInd
proceeding northerly; thence sISterly; thence north6lrly; thence easterly, th_nee
northeasterly along the boundary of th. United States Marine Corps Base to tho point
where such boundary Interaects the mean high tIde line In the vicInity ofWsahlngton Stre"t
and Paclflc HIghway, and the northw58terly boundary IIne8 of the United Stat., NlJ\lal
StatJon between the mean high tide line and the United States Plerhead line beIng en
Irregular line, omitting therefrom, the United States Coast Guard Bsse lying louth.r1y of
North Harbor Drive and In the Vicinity of SOIA; Ind the CiVic Center lying between North
Harbor Drlve and PacIfic HIghway and between Grape end Ash Str.mtl; and tho
United States Naval Supply Center conllatlng of four parcels, (1) the block.betwaan
Broadway and "e;n Street and between North Harbor DrivB snd FJaclflc Highway, (2) tho
block lyIng between "B" and ~F" StreC!ta and between North Harbor Drive mnd Pacific
HlghY.'6Y, (3) a portion of a block between "F· and M.rketStreets and North Harbor Drive
and Pacltlc HIghway, (4) the UnIted Stata8 NQVlil Pier ot the foot of "E" Street; and eddlng
portIons of fractional blocka 18 and HI, New San Diego, accordIng to the Mllp thereof
No. 456, lying above the mean high tlda line; SUch boundaries, roadways, eal&\mlnte IiInd
omIssIons being shOWn In detail upon engIneering drawings NOB. 4,6,6. as, ab, 8c, 1, e,
8a,8b,9, 9a,9b,9o,9d,Ss, 10, 109, 10b,10c, 10d,10e, 10~ 1Qg,10h,11, 12, 12a, 13,
13a, 13b, 13c, 14c, 14d.14s, 14', 150, 15d, 15e, 15f, HIe, 161,14g, 15g, 180, 16d, end16g.

'"-- ..
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Commencing at the 6"x 6" concrete Monument beini at a. comer on the ea!terly bounduy oC
the U,S. Naval Training Center and the northerly riaht-or-way line of North Harber DnVtJ a;
shown on Record of Survey 15213, .filed iuthe Office, of the County Recorder of S&.."\Diego
County, June 14, 1996; said Monument uso being an angle point on the bounda..')1between
United States Navy Land and the SIl1\Diego Unified Port DIstrict as shown On MiscolLaneous
Map No. 564 filed in the Office of the San DIego County Recorder May28, 1976; thence
leaving said Monument, as said monument also is thc'beglnnini ofa curve concave to the loUth
having a radius of 5,200.00 feet, the center of which bears south 1eOS'39" ellSt; thence W08te:1y
l'Jong the; arc of said curve through Iicentral analc.ofS·OS'4S",M arc dlstlU\ce or 462.48 feet to
e point which bears north 6°11'24" west from the center of said curve; thence continuing
westerly 'south 83 °48' 36" west a dlstance o'f19 1.93 feet; thlnce north 7"30'30" eut II. dl.tance
of 1,410.21 feet to the TRUE POM OF BEGINNINO; thence north 82"30'34" v.wt I

distance of 254.49 feet; thence north 7°30'30" eut I distAnce of 134.33 feet; thence north
72.°14'215" west a distance of 1,148.66 feet; thence south 42"19'31" west a distance of362.58
feet; thence north 50"34'47" west. distance of 893.39 feet; t.'ence south 42°19'3"1" WQgt II.

distance of226.93 feet; thence north 48°01'37" west Iidistance of 503.21 feer; thence north
72° 14'27" west a distance of 140.03 feet;· thence south 41°47' 11" west 11 distance 01"465.13
feet; thence north 71"14'26" west a distance 0071.80 feet to ~ point On the northcuterly right.
of-way line of Rosecrans Avenue; thence cont!nuinS Dl0rli Baldrliht-of-way north '315°16'06"
east a distance of 3,931.87 feet to the bealnnlng of ~ curVe concave to the south having a rlldlu8
of31.00 feet, the center ofw~ich bom south 53°43'54" C8lItj thence easterly alons the are of
said CUIVe through a centr~t U1gleof 89"28'40", an arc distance orSi.78 feet to II point on the
southwesterly right-oi-WIlY Hne QrLytton Street; thence t4ngenti!Lllyaiong sald rlght.ofway
south 54°15'14" east a distance of 1,087,50 feet; thence leaVing said right-of-way nqrT.h
35°45'46" east a distance of 0.37 feet; thClnCelOuth 1.50:38'02"e~t a distance ofl,934.29 foet.
thence south 7°30'30" west a di!tange of 1,487.20 teet to the TRUE POlNT OF BEGINNINO
of herein described avlgatlon easement C(ln~nins 8,161,5S3 Ilquarefeet or 187.00 ac:u ot landarea,

The above described avigatlon easement IU'ea is that delineatad on DrawinS No, S 10-003.
dated 4 Augu;sc 2000, Hnrl made a part ofth!JJ Iar=r:v,mt.

Ccur.ges referred to in tho above description lU'ebased upon the Ca!i(ornill Coordinate System,
Zane 6 (NAD. 83 ).

1
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SAN DIEGO COUNTY
REGIONAL AIRPORT AUTHORITY

~~~(~d' r/l.r
11- J?-cJ3

D.C. ea", ;; 27)0. <; .. '" 1">11r;n. r h 9<:38-2776
61') .a CO,2" 00 "" \01'.1. ';"N.(J~;,

VIA FACSIMILE - (619) 446,5499

~ov::mber 4, 2003

Ms. Cathy Cibit
Environmenlal Rcvkw Manager
City of San Diego
Deve(oPlTlcnt Services Dept
1222 First Avenue. M5-50 I
San Diego, Ci\ 921111

Re: Mltlgllted Negative Dee1ar&tlorJ tor the Propaied SDSVltrSGS Environmental
Monltorlcg I..l'lborllltory PhAse I lit 2391 KlDC~!d Road (APN 4'0-790-08) In the
CC-S-5 Zone ot the NllvaI TrlU~fDg C,nter (NrC) Pr~c:fse l'Jr'rJ in tho Airport
Envltolu Overlay aad Airport Approach Overlay ZOlle, Sun Ditgo hlterUtlonll1Alrpot't CLUP

Dear Ms. Cibit:

The 'san Diego County Regional Airport Authority (the "Authority") appreciates this
opportunity 10 comment on the Mitigmcd Negative Declaration ("MND"J. for the referenced
project. Wt>.have pn:pared the fOllowing commen\s for review and consideration.

1. SubmJttal to Airport Land VIe Carnnu. •• lolJ

The proposed project is .locarcd within the Airport Influence Area for the San Diego
intemational Airport ("SDfA") Comprehensive Land Use Plan ("CLUP"), and according to
State Puhlic Utilities Code Section 21670, is required to be submilted to the Airport Land
Use Commis~ion ("ALUC") for a consistency detomination. '

The proposed project must be subrni1rc::ddirectly to the ALUC using the attached appliculion.
The A LL'C will noti fy you of receipt of the propoled project, and will complate ila review
and consistency dctcrrninlltion within sixty (60) days of thepcojcct applic'llion bcin~ deemedcomplete.

2. C(ijnmeflls on MitIgated Negative Declllratioll

Lalld Use. Beginning On page: 4, the MND Slales "constnlcrion or the laboratory at this
location Would therefore not present a hazard Or obstruction to uirporl operations or noise
issue pllrsu<!nt to lhe analysis required by CEQA Section 21 On.h."

SAN DIEGO
INTERNATIONAL
AIRPORT
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Ms. Cathy Cibit
City of San Diego
November 4, 2003
Page 20f2

The MND docs not cdequately address the potential impacrs of airport noise on the proposed
project. The proposed project is located Within the 60·65 decibel (dB) Community Noise
Equivalent Level ("eNcL") noise COntour and, therefore, may expose OCcuPillltlllullerll of the::
laboratory to in<lppropnnte noise levels. The MND should he revised to adequately address
the impacts of exposing occupants/users to airpon noise. In addition, the MND should
require interior levels to be attenuated 10 45 dB, and require that an avigation easement he
recorded for the project in favor of the Authority, liS airport proprietor for SDIA,

If you have any queslion!!, please e-mail themtot!nllsjs~.1U.O[g.

Sincerely,

~~"--------
Manager, Airport Planning
San Diego County Regional Airport Authority

TAlljt

Attachments: APN Mup, ALUC PoJiciei, Guidelines, and Application

cc: Lori Ballance, Gatzke Dillon & Ballance LLP (w/o attachments)
R. Austin Wiswell. Caltra.ns - Division of Am-onautics (w/o attac!1mtntD)
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This Initial Study lind the associated Mitigated Negative Declaration were prepared in accordance
with the "tiering" concept described in Section lS l 52 of the State CcQA Guidelinell, Whereby
the additional environmental effects of a proposal which were not fully uddreased through
previously certified envircnrnenun documenti lire now eddressed.

This Initial Study and proposed Mitigllted Negative Declaration tier off the fo1l0wina previously-
certified environmental document which full) addressed noise impacts. therefore. no additlcnal
discussion on noise impacts is required:

Mitigsled Negative Declllrlllion NTC Precise Plan lind Local Coastal Plan & Related
Entit!ementsIMWWD Environmental Monitoring and Technical Ser\li(,:~s Lubcratory, LOR No.
99-1076, SCH No. 2000081037. September 14,2000.

The previous ErRs recognized tntll noise WlIS a significant, unmirjgDble land use impact for
which Findings and a Statement of Overriding Considerencns were issued. As defined in the
Precise Plan MND, any new structure would be required to meet applicable interior noise
stnndurds 10 comply with the provisions of the Comprehensive land Use Plan for Undbersh
Field.

Mitgation W;lS Specified in the Precise Plan MND thar interior noise for re~idential structures
were required to be uttenuated to 45 dBA CNEL. However. because the proposed use is
institutional. nor residential, the 45 dBA CNEL level does not apply.

Interior accup'Hjonul noise is subject to regulation and oversight of the Clilifomill Division of
Occuputicna] Safety lind Health (DOS H) through requirements such as CA Code of Reiu(ations,
Title 8, Section 5096. "Exposure Limits for Noise" and Section 142.3 of the Labor Code which
:;pecifies occupational Permissible Noise Bxposure limitli

The Sun Diego State University (SDSU) Foundl£tion agrees to pursue granting of an AvigtltianEasement as nppropriute.
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October 31, 2003

Cathy Cibit
City of San Diego
Land Development ReView Division
1222 First Ave, FIfth Floor
San DIego. CA 92101

Dear Ms. Cibit,

This letter Is in response to your request for comments regarding the draft MItigated Negative
Declaration for the SDSUJUSGS Environmental Monitoring Lab Project. Department of
Environmental Health staff have reviewed the subject Notice of Mitigated Negative Declaration.

Jim Lang, Senior Vector Ecologist, Community Health Division, provided the followIngcomments:

The construction of any BMPs related to the above draft EIR project should include s mosquito
surveillance, prevention, and control plan to be approved by a Vector Ecologist, Community
Health DiviSion, Department of Environmental Health Division. Please contact Or, lang at
(358)-694-2364 if you hays specific quesllons Or concerns.

Ji:-rl Henderson. Environmental Health Specialist III, Hazardous Materials Division, prOVided lhefollowing comments:

Page 3 of 6, Item 8 . Should be modl~ed aa follows

B. If contaminated soli if) encountered during excavation, foltow normal procedures and
notification process far i hazardous material spill or releaae to inclUde .t « mlnlrnurn,
notiflcation of the local emergency respOf1lle agency, (911, and I or tMIL Hazardous
Matenals DivisIon at 619-338-2284). and the Govemor's Office of Emergency Services (1-
600-852-7550 or 916-262-1621). Additional no!lficstions may be l'8qulred dlpendlng on
the nature of the contamInation. If after the initial noUficalionIt Is determIned !hll thsre/s no
Imminent threst, COOrdinatewith the Hazartloul Materials DIVision for Informl't!o/l about ,rts
remediation. Depending On the source end extent of the contamination, nDttl1idlatlClnmay
be CoordInated through tha Department of EnVironmental Health, the Roglonlil! W.ter
QuaJlty Control8oard or the DepBrtment of TOXic SUbstanCl:l8 Control.
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Cathy Ci~it
- 2 - October 31, 2003

Page :3 of 6, Add Item 10 (this could I should also be added under iha Health l!nd Safety
Section in the Initial Study)

10. Requirements for management of hazardous materials during both ooMlltruetfon and
operation should be eddressed as a normal part of the building permit PI'OC4l8El. All
actlviVes Il.!quiring a buildIng perrnlt are reqUired to complete a HazlrooUg Melerla/a
Questionnaire. This QuestionnaIre will Identify any special requlramente Il"Id I or permits
related to hazardous materiala.

Please contact Mr. Henderson at 619-336-2458 If you have specific questions or concerns.

Sincerely.

'-/94 c-)a-F1""" c:
JACK MILLER, Chief
Land and Water Quality Division
Department of Environmental Health

cc: Jim Lang, Senior Vector Ecologist, CHD
JIm Henderson, EHS III, HMO
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During the rainy season (October I (Q April 30), construction debra, tTiJlh. a.nd
waste rnaterials will be stored in Ii covered container, emptied as n~ to
prevent overflow.

4. On-site construction vehicles ahall be rcgult1rly inspected and mai!Hain~ in a
state of goed repair to ensure proper n-.aintenance and operation •.

5. Spill prevention control equipment ahaJi be maintained on-site and deployed ali
needed for clean-up.

A concrete waue ITIanaiemcnt plan ahall be incorportnc:d as part of tho Water
Pollution Control Plan and lIpccifiod on the grading plans.

Dewatering - Prior to issuance of any permit thltt Would allow oll.cavatlcn which
requires dewatering, a plan far dlilpoaal of the dewatering efflucnt ane! Il permit,
if needed, from the R.eaional Water QijB.)jty Control Board ahWl bo provided to
the City of San DiciO Land Dc:volopmont Review Division by tho i~UCan!. A
National Pollutant Discharie Elirniniltion System (NPDES) pennlt m4y be
required for disposal of dewiltcrini effluent as specified by the R.ea;lQn&lWater
Quality Contra) Board (RWQCB).

6,

7.

8.

9. Prior th~ issuance of the first conatrucnon permit. the applicant llull proyldc
verification that II Storm Waler PolhHion Preventior, Plan (SWPP?) hll.ll been
prepared and IIpprovod by the City Engin~r.
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EQSr-CoDstructioo BMfi

1..
StOrTnwater runof'ffrom the project site would be dillcharged thtouih Itroctijta]
treatment devices, DrRinlli8 cOlleclion points would Contain a h)'ClrO-clltJidSC:
filter and/or gran·Uned gwal~.

Filters shall be inspected Bccordina to manufacture recOrt11Mndatlona and iTl
Opereuons lind Maintenance program Iii specified in a long-term QlrMmcnt
wllh the City of San Diego.

2.

3.
Prior to the ill6uaoce of any construction permit, the City Eniin~r BhaU verify
lhat comprehenllive permanent POlt-conll/ruction water quality ~ nw-..e.sement
practices (BMPs), consistent witl! thoge shown on Elthibit "A," IU'9
IDCorporllled into the conatruction drawings 10 redu.ce the amount of"PQUutanto
(e.g., oil, grease) Ill'Jdaesdimcntll diachlltged from the aile, alltl1t1ctClt)' (0 the City
Engineer. BMPs ahllll include the use 01 vegetated blo.filtcr arou afld eatch
bl1iina with filten lIS shown on E~hiblt "A " and detailed in Wlt&t PoUuUon
Control Plan and Water Qutl.ity Technica] Report as prepared by Pertncn .
Planning lind En~i.ncerini dlited May ~, 2003 Or all rcviiCd and GOOtPJljldby the
City Eniineer, uivalenr altemative aVailllble tl:lchnoloaiea may til IWrovcsd
as BMPIl by the: C ty Engineer in lieu of, Or in addition to, thoal al'lo"'" on
Exhibit "A." All permanenl BMPli &hall be ~ntainod in acco~ with the
lipplicl.lble tnl1nufaclurer ipec~Catjon6. Spot checks may be mao. by tho City
Engineer to ensure that BMPa aro beinS properly maintained.

VI. PUBLIC REVIEW DISTRIBUTION:

Draft copies Or notice of [his Mitigated Negative Dedlll'!ltion were distributod to:
U.S. GoYernment

U.S. Fiyh I1nd Wildlife Service (23)
U,S. Army Carpi of Engineers (26)
Dept. of the Navy, SOuthwest Division, Naval Facilities Engineering COmmand
U.S. Navy Environment!:l Plannini Division (J2)u.s. Navy Re/;ll Estllte Division (8)


