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CITY OF SAN DIEGO
LEASE

THIS LEASE AGREEMENT is executed between THE CITY OF SAN DIEGO, a municipal
corporation (CITY), and San Diego State University Foundation, a California private non-profit
corporation [SDSUF or LESSEE]}, based upon the following facts:

WHEREAS, the Naval Training Center San Diego Reuse Plan, adopted by the City Council,
sitting as the Local Redevelopment Authority on October 20, 1998, designates an eight-acre
parcel for use by the City of San Diego’s Metropolitan Wastewater Department (MWWD) and
the San Diego State University’s (SDSU) Coastal and Marine Institute (CMI) to conduct marine
and environmental sciences research including environmental monitoring of San Diego Bay,
Mission Bay, and the ocean from Carlsbad to the Mexican Border and beyond; and

WHEREAS, by application dated September 24, 1999, the CITY applied to the federal
government for a public benefit conveyance of approximately eight acres of land at Camp Nimitz
adjacent to the boat channel (the site); and

WHEREAS, in its application, the CITY proposed that the site be developed with two technical -
and marine sciences laboratories: an Environmental Monitoring and Technical Services
Laboratory, and Administration Facility to be constructed by the CITY on six acres and to be
operated by MWWD; and a marine sciences research and educational laboratory complex to be
constructed by San Diego State University in conjunction with its Foundation (SDSUF) on two
acres to be leased from the CITY; and

WHEREAS, the CITY accepted delivery of a Quitclaim Deed conveying the site on January 18,
2001, from the Secretary of Health and Human Services (HHS) and recorded the same with San
Diego County Recorder’s Office on January 19, 2001; and

WHEREAS, THE CITY and SDSUF acknowledge that the terms of this agreement shall be
subject to and subordinate in all respects to all rights of HHS under the Quitclaim Deed, and in
" the event of any conflict between the Lease and the Quitclaim Deed, the provisions of the
Quitclaim Deed shall control, and

WHEREAS, SDSUF is a private non-profit corporation organized to further the educational,
research and community service mission of San Diego State University by acquiring and
managing real property for that purpose; and

WHEREAS, the proximity of the two laboratories will facilitate joint research and the exchange
of information between scientists and technicians at MWWD and researchers and students at
CMI in many areas including, for example, pollution remediation, storm water and ground water
contaminants, water circulation and contaminant distribution models, community structure of
benthic organisms, statistical analysis and sampling design, watershed analysis, and protection of
estuarine marine and subtidal habitats; and



WHEREAS, SDSUF has entered into a cooperative agreement with the Water Resources
Division of the United States Geological Survey (USGS/WRD) to enable USGS/WRD to join
with MWWD and SDSUF on the site to further enhance their combined research capabilities and
allow MWWD to leverage its resources with the national leader in earth sciences and water
resource management; and,

WHEREAS, the research activities between MWWD, CMI, and USGS/WRD will benefit the
citizens of San Diego through improved water quality research and testing capabilities; and
WHEREAS, by quitclaim deed dated January 8, 2001, the federal govemment acting through the
Secretary of Health and Human Services accepted the CITY’S application and conveyed the site
to the CITY subject to restrictions on the use of the property including that the site be used
continuously for thirty years for health purposes consistent with the proposal set forth in the
City’s application (the Quitclaim Deed); and

WHEREAS, the NTC Precise Plan and Local Coastal Program, adopted by the San Diego City
Council on July 17, 2001 (Resolution No. R-295164) and approved by the California Coastal
Commission on August 7, 2001, effective September 17, 2001, contemplates that the total gross
square footage for the building space of the lab facilities will be 130,000 square feet (100,000
square feet for MWWD’s facility and 30,000 square feet for SDSU’s facility); and

WHEREAS, MWWD's laboratory as currently constructed consists of approximately 90,000
square feet of building space and SDSUF proposes to construct a laboratory facility consisting of
approximately 40,000 square feet of building space for a total of 130,000 square feet; and

WHEREAS, the NTC Precise Plan also contemplates development of a 50 to 150 foot wide
public esplanade along the boat channel (Esplanade Park); and

WHEREAS, although the CITY’S application and Precise Plan contemplated the construction of
a dock facility along 150 feet of waterfront on the boat channel to be used by MWWD and
SDSUF, the boat channel has not yet been conveyed, and the proposed dock facility has not been
built; and

WHEREAS, SDSUF and MW WD have previously entered into an agreement dated October 24,
2002, setting forth SDSUF’s and MWWD’s understanding of each party’s respective obligations
regarding the development of the property including development of Esplanade Park [the 2002
Agreement] (a copy of which is attached to this lease as Exhibit 9.8); and

WHEREAS, SDSUF has obtained the funds necessary for construction of the proposed
laboratory complex; and

WHEREAS, the laboratory use of the site contemplated by this lease conforms to the use
identified in the Naval Training Center San Diego Reuse Plan, and the related environmental
documents, certified by the City Council on October 20, 1998, the Record of Decision issued by
the Navy on March 10, 1999, and the NTC Precise Plan and Local Coastal Program;
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NOW THEREFORE, the CITY and LESSEE agree:

SECTION 1: USES

1.1

1.2

Premises. CITY hereby leases to LESSEE and LESSEE leases from CITY all of
that certain real property situated in the City of San Diego, County of San Diego,
State of California, containing approximately two (2) acres of vacant land located
on City-owned property at 2392 Kincaid Rd., within Metropolitan Wastewater
Department Area of the former Naval Training Center, shown on the exhibit
attached at Section 9.1, Description of Premises, of this agreement. Said real
property is hereinafier called the "premises” or "leased premises."

Uses. It is expressly agreed that the premises are leased to LESSEE solely and
exclusively for the purposes of the construction, operation and maintenance of a
two-story building containing a minimum of 30,000 square feet and a maximum
of 40,000 square feet including a laboratory, related offices, conference rooms, a
parking lot containing approximately 30,400 square feet, plus an outdoor
Seawater Lab containing approximately an additional 11,500 square feet and
landscaping in accordance with a City-approved Development Plan, referenced in
Section 6.12., in compliance with the General Plan for NTC Park, approved by
City Council. as amended, on May 03, 2003, Resolution No. R-297943, on file in
the office of the City Clerk.

The premises shall be used for studying the environmental and public health
effects in local coastal waters and surrounding area through earth sciences, public
health research, water resource management, monitoring the ocean eco-system,
creation of wetlands, mitigation, using Coastal Zone Geographic Information
Systems, collaborative research with United States Geological Survey (USGS)
and San Diego’s Metropolitan Wastewater Department (MWWD).

LESSEE expressly acknowledges that use of the premises shall be limited to the
above-stated purposes and other activities approved by the City Manager and
consistent with the afore-mentioned Pubic Benefit Conveyance Deed as a term of
this lease and as a condition of the Quitclaim Deed and Application for Public
Benefit Conveyance of Property for Public Health Purposes, pursuant to which the
City has obtained title to the premises. All other uses must be first approved in
writing by the City Manager and the U.S. Department of Health and Human
Services. :

The use of the premises for any unauthorized purpose shall constitute a substantial
default and subject this lease to termination at the sole option of the CITY.

LESSEE covenants and agrees to use the premises for the above-specified
purposes and to diligently pursue said purposes throughout the term hereof.
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1.3

1.4

1.5

Failure to continuously use the premises for said purposes, or the use thereof for
purposes not authorized herein, shall be grounds for termination by CITY.

Related Council Actions. By the granting of this lease, neither CITY nor the
council of CITY is obligating itself to any other governmental agent, board,
commission, or agency with regard to any other discretionary action relating to
development or operation of the premises. Discretionary action includes but is
not limited to rezonings, variances, environmental clearances, or any other
governmental agency approvals which may be required for the development and
operation of the leased premises.

Quiet Possession. LESSEE, paying the administration fees stated in Section 3.3
herein, and performing the covenants and agreements herein, shall at all times
during the term peaceably and quietly have, hold, and enjoy the premises. If
CITY for any reason cannot deliver possession of the premises to LESSEE at the
commencement of the term, or if during the lease term LESSEE is temporarily
dispossessed through action or claim of a title superior to CITY'S, then and in
either of such events, this lease shall not be voidable nor shall CITY be liable to
LESSEE for any loss or damage resulting therefrom, but there shall be determined
and stated in writing by the City Manager of CITY a proportionate reduction of
the minimum or flat rate rent for the period or periods during which LESSEE is
prevented from having the quiet possession of all or a portion of the premises.

Easements and Reservations.

a. CITY hereby reserves all rights, title, and interest in any and all subsurface
natural gas, oil, minerals, and water on or within the premises.

b. CITY reserves the right to grant and use easements or to establish and use
rights-of-way over, under, along, and across the leased premises for
utilities, thoroughfares, or access as it deems advisable for the public good.

c. CITY has the right to enter the premises, excluding the buildings, for the
purpose of making repairs to or developing municipal resources and
services.

However, CITY shall not unreasonably or substantially interfere with LESSEE'S
use of the premises and will reimburse LESSEE for physical damages, if any, to
the permanent improvements located on the leased premises resulting from CITY
exercising the rights reserved in this section. Such reimbursement may include a
reduction in the fee proportionate to the amount of physical damage as determined
by CITY. CITY will pay the costs of maintenance and repair of all CITY
installations made pursuant to these reserved nghts.



1.6

1.7

1.8

1.9

1.10

1.11

SECTION 2:

2.1

22

Competent Management. Throughout the term of this lease agreement, LESSEE
shall provide competent management of the leased premises to the satisfaction of
the City Manager. For the purposes of this paragraph, "competent managemen "
shall mean demonstrated ability in the management and operation of a laboratory,
and related activities as specified in Section 1.2 Uses. above in a responsible
manner consistent with all applicable laws and regulations.

Operation of Facilities. In its operation of the laboratory and other facilities
constructed on the premises, LESSEE shall encourage opportunities for joint
research and collaboration with MWWD.

CITY Use of Conference Facilities. LESSEE shall allow MWWD's use of
conference facilities on the premises, free of charge, at mutually agreeable dates
and times, provided that the frequency of MWWD’s use of the conference
facilities shall not unreasonably interfere with LESSEE’s use of such facilities.

Political Activities. The leased premises shall be used exclusively for the
purposes specified in Section 1.2, Uses, hereof. The premises shall not be used
for working or campaigning for the nomination or election of any individual to
any public office, be it partisan or nonpartisan. Provided, however, that LESSEE
shall not be precluded from providing a forum for open public debate by two or
more candidates of different parties such as occurs at a "candidate forum” and
similar events.

Public Use. LESSEE may, in its discretion, allow access to the premises by the
general public for purposes specified consistent with those stated in Section 1.2,
Uses.

Parking. LESSEE shall construct and maintain an adequate number of parking
spaces on its leasehold, in accordance with an approved General Development
Plan described in Section 6.12 below.

TERM

Commencement. The term of this agreement shall commence upon approval by
City Council and execution by the City Manager and terminate concurrently with
the termination of the conditions imposed in the Quitclaim Deed on

January 18, 2031."Lease year" as used in this lease shall mean the 12-month
period commencing on the first day of the calendar month following the execution
of this lease by the City Manager.

Right to Extend. LESSEE has a conditional right to extend the lease for an
additional period negotiated between CITY and LESSEE upon similar terms and
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23

24

2.5

conditions as in the original lease, and the following additional terms and
conditions have been fulfilled.

a. LESSEE and CITY have negotiated and agreed upon the terms for an
extension, and have obtained the necessary approvals therefor, prior to the
expiration of the lease; and

b. LESSEE is not in default of the lease.

c. The original circumstances have not materially changed that would require
significant modifications to the lease.

Holdover. Any holding over by LESSEE after expiration or termination shall not
be considered as a renewal or extension of this lease. The occupancy of the
premises after the expiration or termination of this agreement constitutes a
month-to-month tenancy, and all other terms and conditions of this agreement
shall continue in full force and effect; provided; however, CITY shall have the
right to apply a reasonable increase in the fee and to terminate the holdover
tenancy at will.

Ouitclaim and Surrender of LESSEE'S Interest. On execution of this lease,
LESSEE shall deliver to CITY a quitclaim deed in recordable form quitclaiming
all its rights in and to the premises. CITY may record such deed only on the
expiration or earlier termination of this lease. In the event that CITY requires any
subsequent quitclaim deed, LESSEE or its successor in interest shall deliver the
same within five (5) days after receiving written demand therefor.

At the expiration or earlier termination of this lease, LESSEE shall surrender the
premises to CITY free and clear of all liens and encumbrances, except those liens
and encumbrances which existed on the date of execution hereof, and in a decent,
safe, and sanitary condition. In the case of termination of this lease by CITY prior
to the end of the specified lease term, any liens and encumbrances must be
approved in writing by the City Manager.

Surrender of Premises. At termination of this lease for any reason, LESSEE shall
execute, acknowledge, and deliver to CITY, within five (5) days after written
CITY demand, a valid and recordable quitclaim deed covering all of the premises.
The premises shall be delivered free and clear of all liens and encumbrances and
in a decent, safe, and sanitary condition.

If LESSEE fails or refuses to deliver the required deed, CITY may prepare and
record a notice reciting LESSEE'S failure to execute this lease provision, and the
notice will be conclusive evidence of the termination of this lease and all
LESSEE'S rights to the premises.
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SECTION 3: ADMINISTRATION FEE AND CONSIDERATION

31

32

33

Consideration. In consideration for this lease, LESSEE shall, at its expense,
develop a marine sciences research and educational laboratory complex as
described in Section 6.12 below; operate and maintain the facility, and facilitate
joint research projects and the collaborative exchange of information between
scientists and technicians at MW WD and researchers and students at CMI and
USGS/WRD for the benefit of all participants.

Time and Place of Payment. The administrative fee defined in Section 3.3 b.
below is due annually in advance on or before the first day of each lease year. All
rents or fees required herein must be made payable to the City Treasurer and
mailed to the Office of the City Treasurer, City of San Diego, P.O. Box 122289,
San Diego, California, 92112-4165, or delivered to the Office of the City
Treasurer, Civic Center Plaza, 1200 Third Avenue, First Floor, San Diego,
California.

The place of payment may be changed at any time by CITY upon thirty (30) days
written notice to LESSEE. Mailed rental payments shall be deemed paid upon the
date such payment is postmarked by the postal authorities. If postmarks are
illegible, the payment shall be deemed paid upon actual receipt by the City
Treasurer. LESSEE assumes all risk of loss and responsibility for late payment
charges if payments are made by mail.

Rent and Fees.

a. Percentage Rent. LESSEE shall pay the CITY twenty percent (20%) of
the gross income it earns from subletting all or any portion of the
premises. This section does not apply to the allocation of space to
USGS/WRD.

b. Administrative Fee. LESSEE shall pay a fee of Two Thousand Six
Hundred Twenty-One Dollars ($2,621) per lease year (“Administrative
Fee” or “Fee”), payable annually, to partially offset CITY’S costs of
administering this lease. The Administrative Fee is subject to annual
adjustments based on percentage increases in the Consumer Price Index
(“CPI") as hereinafter provided.

c. (1) CPI Adjustments. On the anniversary date of each lease year
following the commencement date of this lease, the Fee shall be
adjusted to reflect the percentage increase in the CPI based on the
average of the indices for the third quarter (July, August, and
September) of the calendar year prior to each adjustment.



The index used will be the CPI for “All Urban Consumers” for Los
Angeles/Riverside/Orange County, California. If this index is no
longer published, the index for adjustment will be the U.S.
Department of Labor’s Comprehensive Official Index most
comparable to the aforesaid index. If a Fee adjustment is
calculated using an index from a different base year than 1982-84,
which equaled a base figure of 100 for the CPJ, the base figure
used will first be converted under a formula supplied by the Bureau
of Labor Statistics or its successor.

If the Department of Labor indices are no longer published, another
index generally recognized as authoritative will be substituted by
agreement of CITY and LESSEE. If the parties cannot agree
within sixty (60) days after demand by either party, a substitute
index will be selected by the Chief Officer of the Regional Office
of the Bureau of Labor Statistics or its successor, notwithstanding
continued reference herein to CPI in any event.

In no event shall the adjusted Fee as established by the CPI be less
than the Fee in existence immediately prior to the adjustment date.
The failure of CITY to deliver timely notice of any Fee adjustment
shall not constitute a waiver by CITY of its rights hereunder.

CPI Adjustment Computation. The Fee adjustment for each one
(1) year period shall be calculated by CITY as follows:

The “adjustment multiplier” shall be established by dividing the
“current index” by the “base index” as defined below.

The “base index” denominator for the calculation is 182.86 This is
a fixed number representing the three (3) month average of index
figures published by the CPI using the months of July, August, and
September of 2002.

The “current index” numerator for the calculation is a variable
number that shall be the three (3)-month average of index figures
published by the CPI using the months of July, August, and
September of the calendar year preceding the adjustment date.

The “base figure” for purposes of calculating the annual adjustment
shall be a fixed amount of Two Thousand Five Hundred, Sixty-
Two Dollars ($2,562), which was the fee for 2003.

Example Calculation for Calendar Year 2004 Fee Adjustment
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34

3.5

3.6

Current Index (Third Quarter 2003) 187.13
------ = 1.023 (Adjustment
Base Index (Third Quarter 2002) 182.86 Multiplier)

The “base figure” is then multiplied by the -adjustment multiplier to
determine the new Fee. Using the foregoing example, the adjusted
Fee is calculated as follows:

$2,562 (Base Figure)

x 1.023 (Adjustment Multiplier)
$2,621 (Adjusted Fee, rounded up)

3) Maximum Increase. Notwithstanding the foregoing, the Fee
adjustments shall not increase the Fee in excess of six percent (6%)
per calendar year.

Delinquent Charges. If LESSEE fails to pay the Administrative Fee or Percentage
Rent when due, LESSEE will pay, in addition to the unpaid amount, five percent
(5%) of the delinquent amount due CITY. If the delinquent amount is still unpaid
at the end of the fifteen (15) days, LESSEE shall pay in addition to the unpaid
amount an additional ten percent(10%) being a total of fifteen percent (15%),
which is hereby mutually agreed by the parties to be appropriate to compensate
CITY for loss resulting from the delinquency, including lost interest,
opportunities, legal costs, and the cost of servicing the delinquent account.
Notwithstanding the foregoing, in no event shall the charge for late payments be
less than Twenty-five Dollars ($25).

Inspection of Records. LESSEE agrees to make any and all records and accounts
relating to the premises available to CITY for inspection at all reasonable times so
that CITY can determine LESSEE'S compliance with this lease. These records
and accounts will be made available by LESSEE at the leased premises and will
be complete and accurate showing all income and receipts from use of the
premises. LESSEE'S failure to keep and maintain such records and make them
available for inspection by CITY is a breach of this lease and cause for
termination. LESSEE shall maintain all such records and accounts for a minimum
period of five (5) years.

Unauthorized Use Charge. LESSEE shalt pay CITY twenty percent (20%) of the
gross receipts for any service or use that is not permitted by this lease. This
payment is subject to the due date provided in this lease for rental payments and
the provision for delinquent rent. The existence of the twenty percent (20%)
charge in this clause and the payment of this charge or any part of it, does not
constitute an authorization for a particular service or use, and does not waive any
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3.7

CITY rights to terminate a service or use or to default LESSEE for participating in
or allowing any unauthorized use of the leased premises.

Fair Share Cost of Future Esplanade Park Improvements and Other Shared
Improvements. In the 2002 Agreement (Exhibit 9.8), LESSEE agreed to
reimburse CITY for costs associated with site improvements constructed by CITY
that will support or benefit LESSEE’s facility. LESSEE further agreed to share
equally in the costs of designing and constructing the adjacent Esplanade Park,
including the cost of undergrounding the steam line. LESSEE further agreed to
share the cost of providing utilities to the site.

In furtherance of the 2002 Agreement, LESSEE agrees that it shall promptly pay
its pro-rata share of the design and construction costs for Esplanade Park, and its
pro-rata share of CITY’S costs to construct, maintain, remove or replace common
areas shared between CITY and LESSEE. These reimbursable costs may include,
but are not limited to costs for: (1) installing and maintaining private roads used to
access the premises; (2) exterior lighting; (3) sprinkler systems; (4) landscaping;
(5) hardscape; (6) pathways; (7) parking lots; (8) undergrounding, removing or
rerouting steamlines; (9) driveways; (10) boat dock; and (11) future fees, licenses
and improvements required by law that are attributable to shared areas. These
costs do not include infrastructure improvements to Spruance Road, or installation
of utilities in Spruance Road, that are required as part of LESSEE’s development.
Those costs shall be borne by LESSEE.

CITY shall invoice LESSEE for any reimbursable costs it owes CITY for the
approximate prior one year on each lease anniversary date, and CITY shall include
copies of all invoices or other documentation used in calculating the amount of
each invoice for LESSEE’s review. All invoices shall be due and payable within
sixty (60) days after the invoice date. Payments received by the CITY more than
(10) ten days after the due date are subject to a late charge in the amount of

(10%) ten percent of the delinquent balance.

The parties agree and acknowledge that LESSEE owes CITY Three
Hundred, Sixty-Four Thousand, Five Hundred, Thirty-Seven Dollars and
Fifty-Seven Cents ($364,537.57), for reimbursable costs approved by the
parties prior to execution of this lease, including $55,000 for removal of the
steam vault, and LESSEE shall pay the CITY the total amount of
$364,537.57 owed within (60) sixty days following execution of this lease.

Unless otherwise specifically agreed in writing between LESSEE and CITY,
LESSEE’S pro-rata share of shared costs, as described above, shall be one-third of
the total cost, and CITY’S pro-rata share shall be two-thirds of the total cost. This
includes the Esplanade.
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SECTION 4: ASSIGNMENT, DEFAULT AND OTHER PROVISIONS

4.1

42

4.3

Time is of Essence; Provisions Binding on Successors. Time is of the essence of
all of the terms, covenants, and conditions of this lease, and, except as otherwise
provided herein, all of the terms, covenants, and conditions of this lease shall
apply to, benefit, and bind the successors and assigns of the respective parties,
jointly and individually.

Assignment and Subletting. LESSEE shall not assign this iease or any interest
therein and shall.not sublet the premises or any part thereof, or any right or
privilege appurtenant thereto, or suffer any other person, except employees,
agents, and guests of LESSEE, to use or occupy the premises or any part thereof,
without the prior written consent of the City Manager in each instance. A consent
to assignment, subletting, occupation, or use by any other person shall not be
deemed to be a consent to any subsequent assignment, subletting, occupation, or
use by another person. Any such assignment or subletting without such consent
shall be void and shall, at the option of CITY, terminate this lease. This lease
shall not, nor shall any interest therein, be assignable as to the interest of LESSEE
by operation of law, without the written consent of the City Manager and U.S.
Department of Health and Human Services, in accordance with the restrictions in
the Quit Claim Deed, discussed further in Section 1.2 Uses. herein.

“Assignment” for the purposes of this clause shall include any transfer of any
ownership interest in this lease by LESSEE or by any partners, priacipals, or
stockholders, as the case may be, from the original LESSEE, its general partners,
or principals.

Approval of any assignment or sublease shall be conditioned upon the assignee or
sublessee agreeing in writing that it will assume the rights and obligations thereby
assigned or subleased and that it will keep and perform all covenants, conditions,
and provisions of this agreement which are applicable to the rights acquired. The
City Manager shall require, as a condition to approval of any sublease of the
majority portion of the leasehold or any assignment, that the LESSEE pay
additional consideration to CITY, commencing on the effective date of such
proposed sublease of the entire or portion of the leasehold or assignment, and may
further require that this lease or the requested sublease otherwise be revised to
comply with standard CITY lease requirements that are then current. Pursuant to
City Charter Section 225, the City Manager must review and approve every
person or entity which will have an interest in this lease as a sublessee or assignee.
The City Manager's approval will not be unreasonably withheld, provided all such
persons and entities are of good character and reputation in the community.

Encumbrance. LESSEE may not encumber this Lease, its leasehold estate, and its
improvements thereon by deed of trust, mortgage, chattel mortgage, or other
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security instrument to assure the payment of a promissory note or notes of
LESSEE.

Defaults and Remedies.
a. Default. In the event that:

1) LESSEE shall fail to perform any covenant or condition required
by this Lease to be performed by LESSEE and shall fail to cure
said default within thirty (30) days following written notice thereof
from CITY;; or if any such default is not curable within thirty (30)
days, and LESSEE shall fail to commence to cure the default(s)
within said thirty-day period and diligently pursue such cure to
completion; or

(2) LESSEE shall voluntarily file or have involuntanly filed against it
any petition under any bankruptcy or insolvency act or law; or

(3)  LESSEE shall be adjudicated a bankrupt; or

(Y] LESSEE shall make a general assignment for the benefit of
creditors; then

CITY may, at its option, without further notice or demand upon LESSEE
or upon any person claiming rights through LESSEE, immediately
terminate this lease and all rights of LESSEE and of all persons claiming
rights through LESSEE to the premises or to possession thereof; and CITY
may enter and take possession of the premises.

b. Abandonment by LESSEE. Even though LESSEE has breached the Lease

and abandoned the property, this Lease shall continue in effect for so long
as CITY does not terminate this lease, and CITY may enforce all its rights
and remedies hereunder, including but not limited to the nght to recover
the rent as it becomes due, plus damages.

c. Waiver. Any CITY waiver of a default is not a waiver of any other

default. Any waiver of a default must be in writing and be executed by the
City Manager in order to constitute a valid and binding waiver, CITY
delay or failure to exercise a remedy or right is not a waiver of that or any
other remedy or right under this lease. The use of one remedy or right for
any default does not waive the use of another remedy or right for the same
default or for another or later default. CITY'S acceptance of any
administrative fee or Unauthorized Use Charge is not a waiver of any
default preceding the administrative fee or Unauthorized Use Charge
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payment. CITY and LESSEE specifically agree that the property
constituting the premises is CITY-owned and held in trust for the benefit
of the citizens of the City of San Diego and that any failure by the City
Manager or CITY staff to discover a default or take prompt action to
require the cure of any default shall not result in an equitable estoppel, but
CITY shall at all times, have the legal right to require the cure of any
default when and as such defaults are discovered or when and as the City
Council directs the City Manager to take action or require the cure of any
default after such default is brought to the attention of the City Council by
the City Manager or by any concerned citizen.

d. In the event the Lease is terminated early by CITY and LESSEE and
USGS is occupying space on the premises as part a cooperative scientific
research agreement with LESSEE, then: (i) USGS shall attorn to CITY
and CITY shall become the “sublessor” in the place and stead of LESSEE,
and (ii) CITY shall recognize and honor the rights of the USGS to
continue to occupy space under and pursuant to LESSEE’s agreement with
USGS but subject to the terms of the lease.

SECTION 5: INSURANCE RISKS/SECURITY

5.1

5.2

Indemnity. LESSEE agrees to defend, indemnify, protect, and hold the CITY, its
agents, officers, and employees harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to LESSEE'S employees, invitees, guests, agents, or officers,
which arise out of or are in any manner directly or indirectly connected with the
development or operation of the leasehold or the work and operations to be
performed under this agreement, and all expenses of investigating and defending
against same; provided, however, that LESSEE'S duty to indemnify and hold
harmless shall not include any claims or liability arising from the established
active negligence, sole negligence, or sole willful misconduct of the CITY, its
agents, officers, or employees.

Insurance.

a. LESSEE shall take out and maintain at all times during the term of this
lease the following insurance at its sole expense:

(1) Public liability and property damage insurance in the amount of not
less than Two Million Dollars ($2,000,000) Combined Single
Limit Liability with an occurrence claims form. This policy shall
cover all injury or damage, including death, suffered by any party
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* or parties from acts or failures to act by CITY or LESSEE or by

authorized representatives of CITY or LESSEE on or in connection
with the use or operation of the premises.

Fire. extended coverage, and vandalism insurance policy on all
insurable property on the premises in an amount to cover one
hundred percent (100%) of the replacement cost. Any proceeds
from a loss shall be payable jointly to CITY and LESSEE. The
proceeds shall be placed in a trust fund to be reinvested in
rebuilding or repairing the damaged property. If thereis a
mortgage or trust deed on the leasehold in accordance with Section
4.3, Encumbrance, hereof, the proceeds may be paid to the
approved mortgagee or beneficiary so long as adequate provision
reasonably satisfactory to CITY has been made in each case for the
use of all proceeds for repair and restoration of damaged or
destroyed improvements on the premises.

LESSEE'S responsibility to maintain said insurance also includes the
following:

(1)

(2)

Additional Insured. All insurance policies will name “The City of
San Diego, its elected officials, officers, representatives, agents and
employees” as additional insureds, protect CITY against any legal
costs in defending claims, and will not terminate without sixty (60)
days prior written notice to CITY. All insurance companies must
be satisfactory to CITY and licensed to do business in California.
All policies will be in effect on or before the first day of the lease,
except “course of construction fire insurance” shall be in force on
commencement of all authorized construction on the premises, and
full applicable fire insurance coverage shall be effective upon
completion of each insurable improvement. A copy of the
insurance policy will remain on file with CITY during the entire
term of the lease. At least thirty (30) days prior to the expiration of
each policy, LESSEE shall furnish a certificate(s) showing that a
new or extended policy has been obtained which meets the terms
of this lease.

Modification. CITY, at its discretion, may require the revision of
amounts and coverages at any time during the term by giving
LESSEE sixty (60) days prior written notice. CITY’S
requirements shall be designed to assure protection from and
against the kind and extent of risk existing on the premises.
LESSEE also agrees to obtain any additional insurance required by

14



CITY for new improvements, in order to meet the requirements of
this lease.

3) Accident Reports. LESSEE shall report to CITY any accident
causing more than Ten Thousand Dollars ($10,000) worth of
property damage or any serious injury to persons on the premises.
This report shall contain the names and addresses of the parties
involved, a statement of the circumstances, the date and hour, the
names and addresses of any witnesses, and other pertinent
information.

(4) Failure to Comply. If LESSEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, CITY has the right to obtain the insurance. LESSEE
shall reimburse CITY for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. CITY
shall give notice of the payment of premiums within thirty (30)
days of payment stating the amount paid, names of the insurer(s),
and rate of interest. Said reimbursement and interest shall be paid
by LESSEE on the first (1st) day of the month following the notice
of payment by CITY.

Notwithstanding the preceding provisions of this Subsection (4), if
LESSEE fails or refuses to take out or maintain insurance as required in
this lease or fails to provide the proof of insurance, CITY has the right to
declare this lease in default without further notice to LESSEE, and CITY
shall be entitled to exercise all legal remedies in the event of such default.

Waste, Damage, or Destruction. LESSEE agrees to give notice to CITY of
any fire or other damage that may occur on the leased premises within ten
(10) days of such fire or damage. LESSEE agrees not to commit or suffer
to be committed any waste or injury or any public or private nuisance, to
keep the premises clean and clear of refuse and obstructions, and to
dispose of all garbage, trash, and rubbish in a manner satisfactory to CITY.
If the leased premises shall be damaged by any cause which puts the
premises into a condition which is not decent, safe, healthy, and sanitary,
LESSEE agrees to make or cause to be made full repair of said damage
and to restore the premises to the condition which existed prior to said
damage; or, at CITY'S option, LESSEE agrees to clear and remove from
the leased premises all debris resulting from said damage and rebuild the
premises in accordance with plans and specifications previously submitted
to CITY and approved in writing in order to replace in kind and scope the
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SECTION 6:

6.1

operation which existed prior to such damage, using for either purpose the
insurance proceeds as set forth in Section 5.2, [nsurance, hereof.

LESSEE agrees that preliminary steps toward performing repairs, restoration, or
replacement of the premises shall be commenced by LESSEE within thirty (30)
days, and the required repairs, restoration, or replacement shall be completed
within a reasonable time thereafter. CITY may determine an equitable deduction
in the minimum annual rent requirement for such period or periods that said
premises are untenantable by reason of such damage.

IMPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. By signing this lease, LESSEE represents and warrants
that it has independently inspected the premises and made all tests, investigations,
and observations necessary to satisfy itself of the condition of the premises.
LESSEE agrees it is relying solely on such independent inspection, tests,
investigations, and observations in making this lease. LESSEE further

~ acknowledges that the premises are in the condition called for by this lease, that

6.2

CITY has performed all work with respect to the premises, and that LESSEE does
not hold CITY responsible for any defects whether apparent or latent, in the
premises, including the presence of any hazardous wastes.

Entry and Inspection. CITY reserves and shall always have the right, but not the
obligation, to enter said premises for the purpose of viewing and ascertaining the
condition of the same, or to protect its interests in the premises, or to inspect the
operations conducted thereon. In the event that such entry or inspection by CITY
discloses that said premises are not in a decent, safe, healthy, and sanitary
condition, CITY shall have the right, after ten (10) days' written notice to
LESSEE, to have any necessary maintenance work done at the expense of
LESSEE, and LESSEE hereby agrees to pay promptly any and all costs incurred
by CITY in having such necessary maintenance work done, in order to keep said
premises in a decent, safe, healthy, and sanitary condition. Further, if at any time
CITY determines that said premises are not in a decent, safe, healthy, and sanitary
condition, CITY may at its sole option, without additional notice, require LESSEE
to file with CITY a faithful performance bond to assure prompt correction of any
condition which is not decent, safe, healthy, and sanitary. Said bond shall be in an
amount adequate in the opinion of CITY to correct the said unsatisfactory
condition. LESSEE shall pay the cost of said bond. The rights reserved in this
section shall not create any obligations on CITY or increase obligations elsewhere
in this lease imposed on CITY.
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6.3

6.4

6.5

6.6

6.7

Maintenance. LESSEE agrees to assume full responsibility and cost for the
operation and maintenance of the premises throughout the term. LESSEE will
make all repairs and replacements necessary to maintain and preserve the
premises in a decent, safe, healthy, and sanitary condition satisfactory to CITY
and in compliance with the General Development Plan described in Section 6.12,
General Development Plan, hereof and with all applicable laws.

Improvements/Alterations. No improvements, structures, or installations shall be
constructed on the premises, and the premises may not be altered by LESSEE
without prior written approval by the City Manager. Further, LESSEE agrees that
major structural or architectural design alterations to approved improvements,
structures, or installations may not be made on the premises without prior written
approval by the City Manager and that such approval shall not be unreasonably
withheld. This provision shall not relieve LESSEE of any obligation under this
lease to maintain the premises in a decent, safe, healthy, and sanitary condition,
including structural repair and restoration of damaged or worn improvements.
CITY shall not be obligated by this lease to make or assume any expense for any
improvements or alterations. CITY and LESSEE agree that the Esplanade
Park will be developed in compliance with the General Development Plan for
NTC Park, adopted by Council on May 6, 2003 and on file in the office of the
City Clerk (Document R-297943).

Utilities. LESSEE agrees to order, obtain, and pay for all utilities and service and
installation charges in connection with the development and operation of the
leased premises. All utilities will be installed underground and come from stubs
or off Spruance Street.

Construction Bond. Whenever there is any construction to be performed on the
premises, LESSEE shall deposit with CITY, prior to commencement of said
construction, a faithful performance bond in the amount of 100 percent of the
estimated construction cost of the work to be performed. The bond may be in
cash or may be a corporate surety bond or other security satisfactory to CITY.
The bond shall insure that the construction commenced by LESSEE shall be
completed in accordance with the plans approved by CITY or, at the option of
CITY, that the uncompleted construction shall be removed and the premises
restored to a condition satisfactory to CITY. The bond or cash will be held in
trust by CITY for the purpose specified above or at CITY'S option it may be
placed in an escrow or other trust approved by CITY.

Liens. LESSEE shall at all times save CITY free and harmless and indemnify
CITY against all claims for labor or materials in connection with operations,
improvements, alterations, or repairs on or to the premises and the costs of
defending against such claims, including reasonable attorney’s fees.
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6.8

6.9

6.10

If improvements, alterations, or repairs are made to the premises by LESSEE or
by any party other than CITY, and a lien or notice of lien is filed, LESSEE shall
within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with CITY a bond, cash, or other security acceptable to CITY

sufficient to pay in full all claims of all persons seeking relief under the
lien.

Taxes. LESSEE agrees to pay, before delinquency, all taxes, assessments, and
fees assessed or levied upon LESSEE or the premises, including the land, any
buildings, structures, machines, equipment, appliances, or other improvements or
property of any nature whatsoever erected, installed, or maintained by LESSEE or
levied by reason of the business or other LESSEE activities related to the leased
premises, including any licenses or permits. LESSEE recognizes and agrees that
this lease may create a possessory interest subject to property taxation, and that
LESSEE may be subject to the payment of taxes levied on such interest, and that
LESSEE shall pay all such possessory interest taxes. LESSEE further agrees that
payment for such taxes, fees and assessments will not reduce any rent due CITY.
Nothing herein shall prevent LESSEE, USGS, or any other occupant from seeking
exemptions from all such taxes on the basis of their status.

Signs. LESSEE agrees not to erect or display any banners, pennants, flags,
posters, signs, decorations, marquees, awnings, or similar devices or advertising
without the prior written consent of CITY by obtaining necessary permits.If any
such unauthorized item is found on the premises, LESSEE agrees to remove the
item at its expense within 24 hours notice thereof by CITY, or CITY may
thereupon remove the item at LESSEE'S cost.

Ownership of Improvements and Personal Property.

Any and all improvements, trade fixtures, structures, and installations or additions
to the premises now existing or constructed on the premises by LESSEE shall at
lease expiration or termination be deemed to be part of the premises and shall
become, at CITY'S option, CITY'S property free of all liens and claims, except as
otherwise provided in this lease.

If CITY elects not to assume ownership of all or any improvements, trade fixtures,
structures, and installations, CITY shall so notify LESSEE thirty (30) days prior to
termination or one hundred eighty (180) days prior to expiration, and LESSEE
shall remove all such improvements, structures and installations as directed by
CITY at LESSEE'S sole cost on or before lease expiration or termination. If
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6.11

6.12

LESSEE fails to remove any improvements, structures, and installations as
directed, LESSEE agrees to pay CITY the full cost of any removal.

LESSEE-owned machines, appliances, equipment (other than trade fixtures), and
other items of personal property shall be removed by LESSEE by the date of the
expiration or termination of this lease. Any said items which LESSEE fails to
remove will be considered abandoned and become CITY'S property free of all
claims and liens, or CITY may, at its option, remove said items at LESSEE'S
expense.

If any removal of such personal property by LESSEE results in damage to the
remaining improvements on the premises, LESSEE agrees to repair all such
damage.

Notwithstanding any of the foregoing, in the event LESSEE desires to dispose of
any of its personal property used in the operation of said premises upon expiration
or termination of this lease, then CITY shall have the first right to acquire or
purchase said personal property as provided in Section 7.15, CITY Option to
Purchase.

Unavoidable Delay. If the performance of any act required of CITY or LESSEE is
directly prevented or delayed by reason of strikes, lockouts, labor disputes,
unusual governmental delays, acts of God, fire, floods, epidemics, freight
embargoes, or other causes beyond the reasonable control of the party required to
perform an act, said party shall be excused from performing that act for the period
equal to the period of the prevention or delay. Provided, however, this provision
shall not apply to obligations to pay rental as required pursuant to this lease. In
the event LESSEE or CITY claims the existence of such a delay, the party
claiming the delay shall notify the other party in writing of such fact within ten
(10) days after the beginning of any such claimed delay.

Development Plan. LESSEE agrees to develop the leased premises, at its sole
expense in the approximate amount of $7.6 million dollars, in accordance with a
General Development Plan approved by the City Manager and filed in the Office
of the City Clerk which plan is hereby incorporated by this reference. The general
contents and provisions of the General Development Plan are described in Section
9.3 hereof. The City Manager or his designee shall have the authority to authorize
changes to the plan provided that the basic concept may not be modified without
City Council approval and a document evidencing any approved changes shall be
filed in the Office of the City Clerk. Failure by LESSEE to comply with the
General Development Plan shall constitute a major default and subject this lease
to termination by CITY. The City Manager, in his sole discretion, may approve an
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6.13

extension to the date specified for completion in the Development Plan of up to
one (1) year without further City Council approval.

Hazardous/Toxic Waste. As used in this lease, "Hazardous substances" shall
mean those hazardous substances listed by the Environmental Protection Agency
in regularly released reports and any other substances incorporated into the State's
list of hazardous substances. A copy of the presently effective EPA and the State
lists is on file in the Office of the City Clerk as Document 769704 and by this
reference is incorporated herein.

LESSEE will not allow the installation of additional underground storage tanks or
release of hazardous substances in, on, under, or from the premises. For the
purposes of this provision, a release shall include but not be limited to any
spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leeching, dumping, or otherwise disposing of hazardous substances.

In the event of any release of a hazardous substance, LESSEE shall be responsible
for all costs of remediation and removal of such substances in accordance with all
applicable rules and regulations of governmental authorities.

LESSEE agrees to assume the defense of, indemnify, and hold CITY harmless
from any and all claims, costs, and expenses related to environmental liabilities
resulting from LESSEE'S operations on the premises, including but not limited to
costs of environmental assessments, costs of remediation and removal, any
necessary response costs, damages for injury to natural resources or the public,
and costs of any health assessment or health effect studies.

If LESSEE knows or has reasonable cause to believe that any hazardous substance
has been released on or beneath the premises, LESSEE shall give written notice to
the City Manager within ten (10) days of receipt of such knowledge or cause for
belief. Provided, however, if LESSEE knows or has reasonable cause to believe
that such substance is an imminent and substantial danger to public health and
safety, LESSEE shall notify the City Manager immediately upon receipt of this
knowledge or belief and shall take all actions necessary to alleviate such danger.
LESSEE will notify the City Manager immediately of any notice of violation
received or initiation of environmental actions or private suits relative to the
premises. In addition, LESSEE and LESSEE'S sublessees shall not utilize or sell
any hazardous substance on the premises, other than those customanly associated
with the operations contemplated by this lease, without the prior written consent
of CITY.

At any time within the twelve (12) months before the expiration or earlier
termination of this lease, LESSEE, at CITY'S sole option, shall cause an
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6.14

6.15

SECTION 7:

7.1

environmental assessment of the premises to be completed by a professional
environmental consultant registered with the State of California as a Professional
Engineer, Certified Engineering Geologist, or Registered Civil Engineer. Said
environmental assessment shall be obtained at the sole cost and expense of
LESSEE and shall establish what, if any, hazardous substances exist on, in, or
under the premises, and in what quantities. If any hazardous substances exist in
quantities greater than that allowed by CITY, county, state, or federal laws,
statutes, ordinances, or regulations, then said environmental assessment shall
include a discussion of these substances with recommendations for remediation
and removal necessary to effect compliance with those laws or statutes and
estimates of the cost of such remediation or removal. LESSEE shall cause the
remediation and/or removal recommended in the environmental assessment such
that compliance with environmental law is achieved and shall be solely
responsible for all costs and expenses incurred.

Failure to Meet Development Schedule. LESSEE shall commence development
of the premises within 120 days following the lease commencement date and
complete development of the premises within 26 months following the lease
commencement date, in accordance with Section 6.12 above. If LESSEE is more
than six months late in complying with the Development Plan schedule for
reasons unrelated to CITY actions or inactions, then, CITY may, at its option,
terminate this lease. The City Manager, in his sole discretion, may approve an
extension to the development schedule of up to one (1) year without further City
Council approval. .

Coastal Commission Approval. LESSEE shall comply with the California
Coastal Act, at its sole cost, and apply to the San Diego Coast Regional
Commission or other such authorized state body for any necessary coastal
development permit authorizing the construction of improvements in the Coastal
Zone. LESSEE will proceed with diligence to obtain such permit, but if unable to
do so within twelve (12) months afier the effective date of this lease, this lease
will, terminate at either CITY'S or LESSEE'S option expressed by written notice
to the other party.

GENERAL PROVISIONS

Notices

a. Any notice required or permitted to be given hereunder shall be in writing
and may be served personally or by United States mail, postage prepaid,
addressed to LESSEE at the leased premises or at such other address

- designated in writing by LESSEE; and to CITY as follows:
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7.2

73

7.4

City Manager

Attention Real Estate Assets Director
City Administration Building

202 "C" Street, M.S. 9B

San Diego, CA 92101-4155

or to any mortgagee, trustee, or beneficiary, as applicable, at such
appropriate address designated in writing by the respective party.

b. Any party entitled or required to receive notice under this lease may by
like notice designate a different address to which notices shall be sent.

Compliance with Law. LESSEE shall at all times in the construction,
maintenance, occupancy, and operation of the premises comply with all applicable
laws, statutes, ordinances, and regulations of CITY, county, state, and federal
governments at LESSEE'S sole cost and expense. In addition, LESSEE shall
comply with any and all notices issued by the City Manager or his authorized
representative under the authority of any such law, statute, ordinance, or
regulation.

CITY Approval. The approval or consent of CITY, wherever required in this
lease, shall mean the written approval or consent of the City Manager unless
otherwise specified, without need for further resolution by the City Council. Such
approval or consent shall not be unreasonably withheld

Nondiscrimination. LESSEE agrees not to discriminate in any manner against any
person or persons on account of race, color, religion, gender, sexual orientation,
medical status, national origin, age, marital status, or physical disability in
LESSEE'S use of the premises, including but not limited to the providing of
goods, services, facilities, privileges, advantages, and accommodations, and the
obtaining and holding of employment.

Further, LESSEE agrees to comply with the following federal laws at all time in
its use of the premises in accordance with the conditions of the Quitclaim Deed:
Section 606 of the Administrative Services Act of 1949 (40 U.S.C. § 484(k); the
Fair Housing Act (42 U.S.C. §§ 3601-3619) and implementing regulations;
Executive Order 11063 (Equal Opportunity in Housing) and implementing
regulations; Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d to d-4)
(Nondiscrimination in Federally Assisted Programs) and implementing
regulations; the prohibitions against discrimination on the basis of age under the
Age Discrimination Act of 1975 (42 U.S.C. §§ 6101-6107) and implementing
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7.5

regulations; the prohibitions against discrimination against otherwise qualified
individuals with handicaps under Section 504 of the Rehabilitation Act of 1973
(29 U.S.C. § 794) and implementing regulations; and applicable federal
regulations (45 CFR Parts 12, 80, 84, and 91); all to the end that no person shall,
on the ground of race, color, national origin, gender, age, or handicap, be excluded
from participation in, be denied the benefits of, or otherwise be subjected to
discrimination in the course of LESSEE’s, its successors or assigns, use of the
premises.

Compliance with CITY'S Equal Opportunity Contracting Program.

a. Equal Opportunity Contracting. LESSEE acknowledges and agrees that it
is aware of, and will comply with, City Council Ordinance No. 18173 (San
Diego Municipal Code Sections 22.2701 through 22.2708, as amended),
EQUAL EMPLOYMENT OPPORTUNITY OUTREACH PROGRAM, a
copy of which is on file in the Office of the City Clerk and by this
reference is incorporated herein. LESSEE and all of its subcontractors are
individually responsible to abide by its contents.

LESSEE wili comply with Title VII of the Civil Rights Act of 1964, as
amended; Executive Orders 11246, 11375, and 12086; the California Fair
Employment Practices Act; and any other applicable federal and state laws
and regulations hereafter enacted. LESSEE will not discriminate against
any employee or applicant for employment on any basis prohibited by law.

LESSEE submitted and CITY acknowledges receipt of a current Work
Force Report or a current Equal Employment Opportunity (EEQO) Plan as
required by Section 22.2705 of the San Diego Municipal Code, which sets
forth the actions that LESSEE will take to achieve the CITY'S
commitment to equal employment opportunities.

LESSEE agrees to insert the foregoing provisions in all subcontracts for

" any work covered by this lease agreement so that such provisions will be
binding upon each subcontractor. LESSEE agrees that compliance with
EEO provisions flowing from the authority of both parties will be
implemented, monitored, and reviewed by the CITY'S Equal Opportunity
Contracting Program staff.

b. LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements may
result in termination of this lease agreement and debarment from
participating in CITY contracts for a period of not less than one (1) year.
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7.6

7.7

7.8

7.9

7.10

7.1

Partia] Invalidity. If any term, covenant, condition, or provision of this lease is
found invalid, void, or unenforceable by a court of competent jurisdiction, the
remaining provisions will remain in full force and effect.

Legal Fees. In the event of any litigation regarding this lease, the prevailing party
shall be entitled to an award of reasonable legal costs, including court costs and
attorneys' fees.

Number and Gender. Words of any gender used in this lease shall include any
other gender, and words in the singular number shall include the plural, when the
tense requires.

Captions. The Lease Outline, section headings, and captions for various articles
and paragraphs shall not be held to define, limit, augment, or describe the scope,
content, or intent of any or all parts of this lease. The numbers of the paragraphs
and pages of this lease may not be consecutive. Such lack of consecutive numbers
is intentional and shall have no effect on the enforceability of this lease.

Entire Understanding. This lease contains the entire understanding of the parties.
LESSEE, by signing this agreement, agrees that there is no other written or oral
understanding between the parties with respect to the leased premises. Each party
has relied on its own examination of the premises, advice from its own attorneys,
and the warranties, representations, and covenants of the lease itself. Each of the
parties in this lease agrees that no other party, agent, or attorney of any other party
has made any promise, representation, or warranty whatsoever which is not
contained in this lease.

The failure or refusal of any party to read the lease or other documents, inspect the
premises, and obtain legal or other advice relevant to this transaction constitutes a
waiver of any objection, contention, or claim that might have been based on these
actions. No modification, amendment, or alteration of this lease will be valid
unless it is in writing and signed by all parties.

CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or leases with consultants, vendors, or LESSEES shall
include a condition that the contract, agreement, or lease may, at the sole option of
CITY, be unilaterally and immediately terminated by CITY if the contractor or
LESSEE employs an individual who, within the twelve months immediately
preceding such employment, did in his/her capacity as a CITY officer or employee
participate in negotiations with or otherwise have an influence on the
recommendation made to the City Council in connection with the selection of the
contractor or LESSEE. It is not the intent of this policy that these provisions
apply to members of the City Council.
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7.12

7.13

Drug-free Workplace. LESSEE shall be required to abide by the omnibus drug
legislation passed by Congress on November 18, 1988, by adopting and enforcing
a policy to maintain a drug-free workplace by doing all of the following:

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the leasehold and specifying the actions that will be taken
against employees for violations of the prohibition.

b. Establishing a drug-free awareness program to inform employees about all
of the following: :

(1)  The dangers of drug abuse in the workplace.
(2)  The LESSEE'S policy of maintaining a drug-free workplace.

3) Any available drug counseling, rehabilitation, and employees
assistance programs.

(4) The penalties that may be imposed upon employees' for drug abuse
violations.

c. LESSEE shall include in each sublease agreement language which
indicates the sublessee's agreement to abide by the provisions of a drug-
free workplace. LESSEE and sublessees shall be individually responsible
for their own drug-free workplace programs.

Disabled Access Compliance. LESSEE agrees to comply with the California

Govermment Code, Sections 11135-11139.5; the Federal Rehabilitation Act of
1973, Section 504, Title V; the Americans with Disabilities Act of 1990 (ADA);,
and any other applicable state and federal laws and regulations hereafter enacted
protecting the rights of people with disabilities. LESSEE'S compliance shall
include but not necessarily be limited to the following:

LESSEE shall not discriminate against qualified persons with disabilities in any
aspects of employment, including recruitment, hiring, promotions, conditions and
privileges of employment, training, compensation, benefits, discipline, layofTs,
and termination of employment.

No qualified individual with a disability may be excluded on the basis of disability
from participation in, or be denied the benefits of, services, programs, or activities
of LESSEE.
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7.14

7.15

7.16

7.17

LESSEE shall post a statement addressing the requirements of the ADA ina
prominent place at the work site.

Where required by law, LESSEE shall comply with CITY'S disabled access
requirements by bringing up to code and making accessible any areas of the
premises which deny access to disabled persons. All such improvements and
alterations shall be at the sole cost of LESSEE.

LESSEE shall include language in each sublease agreement which indicates the
sublessee's agreement to abide by the foregoing provisions. LESSEE and
sublessees shall be individually responsible for their own ADA employment
programs.

LESSEE understands that failure to comply with the above requirements and/or
submitting false information in response to these requirements shall constitute a
default under this lease.

Corporate Authority. Each individual executing this lease on behalf of LESSEE
represents and warrants that he/she is duly authorized to execute and deliver this
lease on behalf of said corporation, in accordance with a duly adopted resolution
of the Board of Directors of the corporation or in accordance with the bylaws of
the corporation, and that this lease is binding upon the corporation in accordance
with its terms, and that LESSEE is a duly qualified corporation and all steps have
been taken prior to the date hereof to qualify LESSEE to do business in the state
where the premises are situated.

CITY Option to Purchase. In the event LESSEE desires to dispose of its interest
in this lease, together with any of its interest in improvements, trade fixtures, and
furnishings owned by LESSEE on the leased premises, CITY shall be given the
first right to purchase said interest and improvements at a mutually agreeable
price. If CITY does not exercise such right to purchase, LESSEE shall not then
sell or offer to sell its interest at a lower price without first reoffering to CITY the
right to purchase at such lower price. If CITY does not give written,
unconditional notice of acceptance to LESSEE within thirty (30) days of its
receipt of any offer made under this Section 7.15, CITY shall be deemed to have
rejected such offer.

Standard of Employees. LESSEE and its employees shall at all times conduct
themselves and the operations on the leased premises in a creditable manner.

Relocation Payments. LESSEE understands and agrees that it shall not be
entitled to any relocation payment whatsoever upon termination of this lease.
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7.18

7.19

7.20

7.21

Water Quality - Best Management Practices and Stormwater Pollution Prevention
Plan. CITY and LESSEE are committed to the implementation of programs to

manage activities on the Leased Premises in a manner which aides in the
protection of San Diego’s previous water resources. LESSEE shall comply with
the Best Management Practices (“BMP”) including the Stormwater Pollution
Prevention Plan (“SWPPS”) approved by CITY s Stormwater Management
Program. LESSEE shall submit for review and approval by City Manager or its
designee, within ninety (90) days of the execution of this Lease, BMP and SWPPS
that will control erosion and reduce the amount of pollutants and other sediments
discharged from the Leased Premises. The BMP and SWPPS will be reviewed
periodically by CITY. Upon written notice from the City Manager requesting an
update of the BMP, LESSEE shall submit updated BMP and SWPPS for City
Manager review and approval within ninety (90) days of receipt of notice.
LESSEE shall implement any necessary changes to the BMP and SWPPS as a
result of any review by CITY to ensure compliance with any changes in laws or
regulations.

When the BMP and SWPPS have been developed and implemented by the
LESSEE, it is crucial that the practices be enforced and maintained. It is
LESSEE’s responsibility to inform employees, contractors, subcontractors, agents
and vendors of the BMP and SWPPS. The City-approved BMP and SWPPS will
be filed with this Lease:

2002 Agreement Between CITY’S MWWD and LESSEE. The 2002 Agreement
between the City’s Metropolitan Wastewater Department (MWWD) and LESSEE

is attached to this lease as Exhibit 9.8 and incorporated by this reference. Where
the terms of the 2002 Agreement and this lease are inconsistent, the terms of the
lease shall supersede the terms of the 2002 Agreement.

Memorandum of Agreement Between LESSEE and USGS. CITY acknowledges
the Memorandum of Agreement between LESSEE and the USGS/WRD [MOA]

for collaborating in research at the leased premises, including use of the premises
by USGS/WRD, and the City agrees to such use as contemplated by the MOA.
CITY and LESSEE agree that the terms of the MOA shall be subordinate to the
terms and conditions of the lease, and that the CITY’s acknowledgment of the
MOA in no way relieves LESSEE of its obligation to comply with the terms of
this lease in its and USGS/WRD’s use of the premises. A copy of the MOA is
attached to this lease as Exhibit 9.7.

Reports to the U.S. Department of Health and Human Services. LESSEE
acknowledges that a condition of the Quitclaim Deed requires CITY, throughout
the term of this lease, to report annually to the U.S. Department of Health and
Human Services on the operation and maintenance of the property conveyed to the
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City, including the leased premises, and to provide, as requested, information
demonstrating continuous use of the property for the purposes set forth in the
Application for Public Benefit Conveyance. LESSEE agrees to assist the CITY in
meeting this annual reporting requirement by providing information, as requested
by either CITY or the Department of Health and Human Services, regarding the

use of the leased premises.
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SECTION 8: SIGNATURES

8.1 Signature Page.

IN WITNESS WHEREOF, this lease agreement is.executed by CITY, acting by and through its
City Manager, pursuant to Resolution R- 2 994 . adopted by the City Council on
JUL 12,2004 and by LESSEE, acting by and through its lawfully authorized officers.

THE CITY OF SAN, DIEGO

Date ';/14/¢£ _' By /A/ R —

N

LESSEE:

By &

Date S—AO-OL{ teven A. Bloom
' Chief Operating Officer

o

Frea E. Slade -

hief Execptive Officer
APPROVED as to form and legality this@ZA__ day of ;&J , :zQ;_L/.l

CASEY GWINN, CITY ATTORNEY

Loz

Dep'{Jty/ City A(ttomey

By

ENVIRONMENTAL ANALYSIS SECTION
ENVIRONMENTAL CLEARANCE:

This lease-is_not considered a "project" and therefore exempt from CEQA. i
pursuant to State CEQA Guidelines Section 15060(c)(3). Development or use

of the site will require further review under the provisions of CEQA as

referencéd in Section 15004 of the Guidelines.
Date ]IgiiOQ_— - BYf /

DLD/cj

5/17/04
H:\SDSUF.final5.17.04.wpd
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SECTION 9: EXHIBITS

9.1 Legal Description of Premises and Site Data.
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l EXHIBIT ‘A’ '

1EGAL DESCRIPTION FOR

LEASE AREA EXHIBIT

8EING A PORTION OF PARCEL 3 OF RECORD OF SURVEY IN THE CITY OF SAN DIEGQ, STATE
OF CALIFORNIA, ACCORDING TO R.C.S. NO. 16356, FILED IN THE OFFICE OF THE COUNTY
RECCRDER OF SAN DIEGO COUNTY, AERIL 25, 2000, SAID AREA IS MORE PARTICULARLY

DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ALONG THE WESTERLY BOUNDARY LINE OF PARCEL 3 OF R.O.S. NO.
16556, THENCE;

1. NORTH 36°44714" EAST 186.15 FEET TO THE TRUE POINT OF BEGINNING,
THENCE; CONTINUING

2. NORTH 369447 14" EAST 89.95 FEET THENCE;

3. NORTH 27°04'19" EAST 28.19 FEET TO THE BEGINNING OF A NON
TANGENT 60.00-FOOT RADIUS CURVE
CONCAVE NORTHEASTERLY, RADIAL TO
SATD POINT BEARS NORTH §2°2%°177
WEST; THENCE ALONG THE ARC OF
SAID CURVE

4. NORTHEASTERLY 148.74 FEET TRHOUGH A CENTRAL ANGLE OF
142002’ 01", TO THE BEGINNING OF
A TANGENT 18.00-FOOT RADIUS
REVESE CURVE CONCAVE
SOUTEWESTERLY; THENCE ALONG THE
ARC OF SAID CURVE

5. SOUTHERLY 16.34 FEET TEROUGH A CENTRAL ANGLE OF
52°01°12"; THENCE

6. SOUTH 82°29'41” EAST 394 .65 FEET TO THE BEGINNING OF A TANGENT
25.00-FOOT RADIUS CURVE CONCAVE
SOUTWESTERLY; THENE ALONG THE
ARC OF SAID CURVE

7. SOUTHERLY 39,28 FEET THROUGH A CENTRAL ANGLE OF
§0°01' 00”: THENCE

8. SOUTH 07°31719" WEST 306.37 FEET; THENCE
9. NORTU 82°55°10" WEST €.89 .FEET; THENCE
10. SOUTH 41°24' 00" WEST 4.94 FEET; THENCE
11, NORTH 485°36700" WEST 12.12 EEET; THENCE

CADWG\320\LEASEAREA-LEG.doc Page | of &
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Lot name: AREAl

Norch: 18474792.5603

Course:
North:
Course:
North:
Length:
Delta:
Chord:
Course In:
RP North:
£nd North:
Curve Length:
Delta:
Chord:
Course In:
RP North:
End North:
Course:
North:
Length:
Delta:
Chord:
Course In:
RF North:
End North:
Course:
North:
Course:
North:
Course:
North:
Cocurse:
North:
Course:
North:
Course:
North:
Course:
North:
Course:
North:
Course:
Nerth:

Line
Line

Curve

Line

Curve

Line

Line

Line

Line

Line

Line

Line

Line

Line

Perimeter:

Mapcheck Closure ~ (Uses listed courses,
Course:

East:

Error Closure:
Error North:
Precision 1:

N 36-44-14 E
1847551.6450
N 27-04-11 E
18¢7576.7469
148.74
142-02-00
113.47
$ 82-29-17 E
1847568.9025
1847526.1236
16.31
52-01i-12
15.79
§ 44-31-17 E
1847513.2858
1847531.135%¢
S B2-25-41 E
1847479.5874
39.28
90-01-C0
35.36
S 07-30~18 W
1847454 .€01¢
1847451.5289
5 07-31-19 W
1847147.7953
N 82-55-10 W
1847148.64406
S §1-24-00 W
1847144.9391
N 48-36-00 W
18471592.9542
N 33-28-19 W
18¢7176.2271
N 48-39-15 W
184743Z.1181
N 82-20-35 W
1847450.5807
N 52-58-39 W
1847479.5581
N 60-00-00
1847479.5591

1704.11 Are
0.0014

-0.00118
1,182,692.57

East: 6265896.1374

Length: £9.55

East:

Length: 28.1%

East:
Radius:
Tangent:
Course:
Course Cut:
East:

East:
Radius:
Tangent:
Course:
Course Qut:
East:

East:

Length: 3%94.65

East:
Radjus:
Tangent:
Course:
Course Out:
Easti:

East:

Length: 306.37

East:

Length: 6.889

EFast:

Length: 4.924

East:

Length: 12.12

Easrt:

Length: 27.90

East:

Length: 387.36

East:

Length: 138.64

East:

Length: 48.11

East:

Lengeth: 54.64

East:

92,924.56 sqg.ft.

radii,

6265949.9406

6265962.7692
60.00

174.42

S 63-30-17 E
S 44-31-17 E
6266022.2542
6266064.3248
18.00

8.78

N 71-29-31 E
N 07-30-19 E
6266076.9459
6266079.2970

6266470.5660
25.00

25.01

§ 37-29-11 E
S 82-26-41 E
6266467.3006
6266492.0854
6266451.9798
6266445.1423
6266441.8755
6266432.7841
6266417.3965
€266126.5914
6265989.1876
6265950.7766

6265636.1366

S 34-55-22 W
-0.00082

2.133 acres

and deltas)
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EXHIBIT "A" PAGE 4 0OF 4

SITE DATA
SITE AREA
CROSS: 21 ACRES = 91476 SF.
"‘;"** - 0 BUILDING AREA 40,000 SF.
PRUANCE Roap i 8T LLOOK: +/- 18,000 SF.
- _— - 2ND ROOR: +f- 22,000 SF.
lmu:m COVIRACE TYpt in NON-IA:‘E:) FULLY SPRINKLERED
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o o et ~
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7 YARD INCREASE { 50%) 96,000 SF.
ACIUAL PROVIDED 40,000 SF.
PARKING
2- STORY STANDARD STALLS 105 CARS (97%)
40,000 S.F. HANDICAP STALLS 4 CARS (1%)
TOTAL: 109 CARS= 275/ 1000
PLANT MATERIALS LEGEND -
o
S .
— o —— o s
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9.2  Parcel Map(s). A portion of APN 450-790-08
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Vicinity Map

Plot Date  05/18/04
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General Development Plan.

The General Development Plan consists of:

a. Plot Plan

b. Development Schedule

c. Estimated Construction Costs
d. Financial Plan

e. Schematic Elevations

f. Landscape Plan
g Others as applicable

and is filed in the Office of the City Clerk referenced in this lease.
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9.4 Schedule of Days and Hours of Operation.

Open daily from 8:00 a.m. to 5:00 p.m. and additional hours as required by
LESSEE’S approved programs, and closed weekends and national holidays. .

i3



9.5 Memorandum of Understanding Between U.S. Geological Survey and San Diego
State University Foundation
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9.5

MEMORANDUM OF UNDERSTANDING
BETWEEN
U.S. GEOLOGICAL SURVEY
AND
SAN DIEGO STATE UNIVERSITY FOUNDATION

L INTRODUCTION

The purpose of this Memorandum of Understanding (hereinafter referred to
as the “Memorandum”) is to establish a mechanism for scientific,
educational, and technical cooperation in earth sciences between the U.S.
Geological Survey (also referred to as USGS) and San Diego State
University (also referred to as SDSU) with the San Diego State University
Foundation (SDSUF) acting on behalf of and as the agent of San Diego State
University. The USGS, SDSU and SDSUF (also referred to as the “Parties™)
agree that this cooperation will be beneficial to both Parties, and hereby state
their intentions to pursue scientific, educational, and technical cooperation in
the earth sciences.

This Memorandum of Understanding will serve as the basis for developing
procedures for cooperation between the USGS, SDSU, and SDSUF.

II. COOPERATIVE ACTIVITIES

The Parties agree that cooperative activities covered by this Memorandum
may include but are not limited to;

¢ Exchanges of technical and educational information;

* Cooperative research between USGS and SDSU scientists engaged in
research activities of mutual interest that are within the scope of the
missions and programs of the Parties;

» Cooperative research between the USGS, SDSU and other parties as
mutually agreed upon;

» Cooperative establishment, operation, and support of research,
technical support and laboratory facilities which may include major
equipment installations or space;




o Cooperative training of teachers, students, and scientists in the -
disciplines included in or related to the earth sciences, and assistance
in the transfer of knowledge, methods, and techniques of earth
science;

e Other forms of cooperative activities as mutually agreed upon.

HI.  IMPLEMENTING AGREEMENTS

The USGS, SDSU, and SDSUF intend to execute certain agreements as may
be necessary to carry out the purposes of this Memorandum. Each activity
under such agreements shall be described in regard to its objectives, scope,
schedule, and cooperative entities in an individual Project Implementation
Plan (PIP), which shall be made part of any such agreement. Such
agreements must be approved and signed by the officials of the USGS,
SDSU, and SDSUF.

IV.  FINANCIAL COMMITMENTS

This Memorandum and subsequent PIPs do not constitute a financial
commitment on the part of any of the Parties. Financial support for each of
the agreements described in the PIPs must be covered in separate documents
among the Parties and subject to ordinary budgetary and administrative
procedures. Any documents that involve funds coming from the USGS must
be accomplished via a grant, cooperative agreement, lease agreement,
purchase order, or contract. Issues of patents, intellectual property, and
potential conflicts of interest shall be governed by applicable Federal laws
and regulations, and SDSU policies.

V.  TERMS OF THE MEMORANDUM OF UNDERSTANDING

This Memorandum is effective as of the date of signature by all Parties and
will continue in force until terminated. Any of the Parties may terminate
upon twelve months’ written notice to the other Parties.




MODIFICATION OF THE MEMORANDUM OF UNDERSTANDING

Any Party can propose a modification to the terms of this Memorandum.
‘Such modification shall be initiated in writing and is not effective until
approved in writing by each of the Parties. Other research themes may be
introduced at any time by written agreement of all Parties.

V1. INDEMNIFICATION CLAUSE

Each Party to this Agreement shall be responsible for damages to persons or
property resulting from the negligence on the part of itself, its employees, or
its officers, and with respect to the USGS such responsibility is subject to
the Federal Tort Claims Act. Neither Party assumes any responsibility to the
other Party for the consequences of any act or omission of any person, firm,
or corporation not a Party to this Agreement.

Done at San Diego, California and Reston, Virginia

For San Diego State University: For the United States Geological Survey:
SIGNATURE SIGNATURE
Provost and Vice President for Academic A ffairs District éhief 5/%/200 /
TITLE DATE TITLE DATE

% SIGNATURE

Vice President for Business & Financial Affairs W W

TIE DATE SIGNATURE
Western Regional Executive for Hydrology 8 / 3/ /O /

TITLE DATE

For San Diego State University Foundation: / /
w5249 [(o/ayol /L

SIGNATURE /& JIGNATURE
General Manager Regional %, We Region 4/7 // B / o/

TITLE DATE TITLE / "DATE



9.6 2002 Agreement Between CITY’S MWWD and L ESSEE.
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9.6 AGREEMENT BETWEEN
METROPOLITAN WASTEWATER DEPARTMENT

‘ AND
SAN DIEGO STATE UNIVERSITY FOUNDATION

WHEREAS, the Naval Training Center Plan designates an eight-acre parcel for use by the

" Metropolitan Wastewater Department (MWWD) and the San Diego State University Foundation
(SDSUF) to conduct marine and environmental sciences research including environmental

- monitoring of San Diego Bay, Mission Bay, and the ocean from Point Loma to the Mexican
Border; and, '

WHEREAS, the joint research activities between MWWD and SDSUF will benefit the citizens of San
Diego through the creation of the premier water quality laboratory in Southern California; and,

WHEREAS, the SDSU Foundation has entered into a cooperative agreement with the Water
Resources Division of the United States Geological Survey (USGS/WRD) to enable USGS/WRD

to join with MWWD and SDSUF on the site to further enhance their combined research capabilities and
allow the MWWD to leverage its resources with the national leader in earth sciences and water
resource management; and,

WHEREAS, it is envisioned that a Coastal Waters Laboratory will be constructed on the site that will
provide an integrated research approach for addressing the complex problems posed by rapid
urbanization that has produced public health and environmental hazards due to deteriorating coastal
water quality standards; and,

WHEREAS, the Coastal Waters Laboratory, jointly operated by SDSUF and USGS/WRD, will be a
world-class facility engaged in research to address San Diego and Southern California’s environmental

issues; and,

WHEREAS, the Coastal Waters Laboratory will also collaborate with the City of San Diego in ocean
eco-system monitoring, wetlands creation and mitigation, and Coasta! Zone Geographic Information

Systems; and,

WHEREAS, the Naval Training Center Precise Plan specifies an entitlement to construct a maximum
of 130,000 square feet of building space on the site with 100,000 square feet allocated to MWWD and
30,000 square feet allocated to the SDSUF; and,

WHEREAS, MWWD has reviewed its needs and has concluded that 90,000 square feet of building
space is adequate for its present and immediate future needs; and,

WHEREAS, development of the Coastal Waters Laboratory will require 40,000 square feet of the
total of 130,000 square feet entitlement for the site;



MWWD-SDSUF Agreement Page 2

NOW THEREFORE, in order for the construction of the Coastal Waters Laboratory to go forward
and critical research activities to proceed, MWWD and SDSUF agree to the following terms and

conditions:

1. MWWD agrees to shift 10,000 square feet of its entitlement to SDSUF, providing
SDSUF with a new total of 40,000 square feet and leaving MWWD with 90,000
square feet. It is the intent of MWWD and SDSUF to jointly take the necessary
actions to increase the total site entitlement by at least 10,000 square feet at such time
as there is a need for such action.

2. SDSUF agrees to reimburse MWWD for costs incurred by MWWD as a result of the
SDSUF’s expanded entitlement. These increased costs may include the costs of
redesigning the site plan including revised landscape design, infrastructure design, the
removal of storm drain facilities already installed, the cost of the stormceptor already
purchased that was to be located in the new SDSUF lab footprint, additional costs to
MWWD resulting from work stoppage because of the impending redesign, and also
the costs of producing and processing any Substantial Conformance Applications
required as a result of the redesign. MWWD agrees to use its best efforts to
accomplish any required redesign in the most cost-effective manner possible. All
additional costs incurred shall be documented by MWWD and the documents shall
accompany any reimbursement invoice.

3. SDSUF 'agrees to reimburse MWWD for costs associated with site improvements
constructed by MWWD which support or benefit SDSUF’s future facility. Such costs
will be mutually agreed upon by MWWD and SDSUF.

4. SDSUF agrees that it will share equally with MWWD in the cost of improving the
adjacent Esplanade (park) to be designed and constructed by the Park and Recreation
Department, including the required undergrounding of the steam line. MWWD
agrees to consult with SDSUF on the design of the Esplanade where appropriate.

5. SDSUF agrees to notify Department of Health and Human Services (DHHS) in
" writing of the cooperative agreement between SDSUF and the USGS and that USGS

researchers will occupy a portion of the SDSUF facility. The purpose of this
notification is to advise the conveyor of the land, DHHS, of the details of the land use
and that SDSUF and MWWD believe that the USGS presence is consistent with the
intent and terms of the conveyance. SDSUF will request that MWWD’s signed
concurrence be indicated on the written notification to DHHS. SDSUF will provide
MWWD with a copy of the notification and will share with MWWD any response
received.



- ® @
v - MWWD-SDSUF Agreement ' Page 3

6. SDSUF agrees to share the cost of providing utilities to the site. This includes the
extension of gas and electric service to the site. SDSUF shall be required to perform
all infrastructure improvements to Spruance Road and utilities in that portion of the
road as part of their future building permit.

7. The joint use of a boat dock in the future is not part of this agreement. That issue will
be addressed in the future in a separate written agreement.

MWWD and SDSUF indicate their agreement with the above terms and conditions with the
signatures of their authorized representatives below:

Metropolitan Wastewater Department San Diego State University Foundation
Scott Tulloch ~Steven A. Bloom 4
Director Chief Operating Officer

\o!ur,oz ?/2¢/2000

Date Date
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%onday, July 12, 2004
Page 30

ADOPTION AGENDA, CONSENT ITEMS (Continued)

RESOLUTIONS: (Continued)

* ITEM-108: Lease Agreement with San Diego State University Foundation (SDSUF) for the
Development, Operation, and Maintenance of a Laboratory Research Facility.

(Peninsula Community Area. District-2.)

CITY MANAGER’S RECOMMENDATION:

Adopt the following resolution:
(R-2004-1404)

Authorizing the City Manager to execute a lease agreement with San Diego State
University Foundation for the development, operation, and maintenance of a
laboratory research facility, for a term expiring January 18, 2031, at no rent plus
administrative cost recovery.

CITY MANAGER SUPPORTING INFORMATION:

On January 18, 2001, the U. S. Department of Health and Human Services deeded a 7.9 acre
parcel at the Naval Training Center (NTC) to the City via a Public Benefit Conveyance. The City
developed its new Metropolitan Wastewater Department (MWWD) Environmental Monitoring
& Technical Services Lab on a portion of the parcel, and the City wishes to lease approximately
two acres of the remaining parcel to SDSUF to develop and operate a research complex (40,000
sq. ft.) and an outdoor Seawater Lab (11,500 sq. ft.). SDSUF's costs for developing the premises
will be approximately $7.6 million, which is its consideration to City for executing the lease.
SDSUF and USGS will conduct collaborative research on the premises and share information
with MWWD.. The approved uses are in compliance with the deed restrictions of the public
conveyance and the Council-approved San Diego Reuse Plan for NTC.

The lease is for approximately 26.5 years, expiring on January 18, 2031, with an option for
SDSUF to negotiate an extension for an additional unspecified term with the City, with similar
terms and conditions of the original term, providing the original circumstances of the lease have
not changed that would require modification of the lease.

SDSUF will pay its share of all costs for developing and maintaining improvements shared with
MWWD and for developing Esplanade Park, during the lease term, which will result in SDSUF
paying the City's Clean Water Program Fund 41509, $364,537.57 in 2004 with future additional
payments, as required.
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ADOPTION AGENDA, CONSENT ITEMS (Continued}

RESOLUTIONS: (Continued)

* ITEM-108: (Continued)

CITY MANAGER SUPPORTING INFORMATION: (Continued)

City staff estimates the current annual market rent is approximately $237,600, which was
determined by updating the data in a 2003 appraisal of the premises performed by an
independent MAIl appraiser. Based on the new proposed Nonprofit Policy, SDSUF will be
charged an annual Administration Fee of $2,621, with annual CPI adjustments.

FISCAL IMPACT:

FY 2005, $364,537.57 to Fund 41509; and 2 minimum of $2,621 annually to Fund 100.

Herring/Griffith/DLD



(R-2004-1404)

RESOLUTION NUMBERR- 299424

ADOPTED ON JUL_"I 2 2004

WHEREAS, the Naval Training Center San Diego Reuse Plan, adopted by the City
Council, sitting as the Local Redevelopment Authority on October 20, 1998, designates an eight-
acre parcel for use by the City of San Diego’s Metropolitan Wastewater Department [MWWD]
and the San Diego State University’s [SDSU] Coastal and Marine Institute [CMI] to conduct
marine and environmental sciences research including environmental monitoring of San Diego
Bay, Mission Bay, and the ocean from Point Loma to the Mexican Border and beyond; and,

WHEREAS, by application dated September 24, 1999, the City applied to the federal
government for a public benefit conveyance of approximately eight acres of land at Camp Nimitz
adjacent to the boat channel [the site]; and

WHEREAS, in its application, the City proposed that the site be developed with two
technical and marine sciences laboratories: an Environmental Monitoring and Technical Services
Laboratory and Administration Facility to be constructed by the City on six acres and to be
operated by MWWD; and a marine sciences research and educational laboratory complex to be
constructed by San Diego State University in conjunction with San Diego State University

Foundation on two acres to be leased from the City; and

-PAGE 1 OF 4-



WHEREAS, SDSUF is a private non-profit corporation organized to further the
educational, research and community service mission of San Diego State University by acquiring
and managing real property for that purpose; and

WHEREAS, the proximity of the two laboratories will facilitate joint research and the
exchange of information between scientists and technicians at MWWD and researchers and
students at CMI in many areas including, for example, pollution remediation, storm water and
ground water contaminants, water circulation and contaminant distribution models, community
structure of benthic organisms, statistical analysis and sampling design, watershed analysis, and
protection of estuarine marine and subtidal habitats; and

WHEREAS, SDSUF has entered into a cooperative agreement with the Water Resources
Division of the United States Geological Survey [USGS/WRD] to enable USGS/WRD to join
with MWWD and SDSUF on the site to further enhance their combined research capabilities and
allow MWWD to leverage its resources with the national leader in earth sciences and water
resource management; and, |

WHEREAS, the research activities between MWWD, CMI, and USGS/WRD will
benefit the citizens of San Diego through improved water quality research and testing
capabilities; and

WHEREAS, by quitclaim deed dated January 8, 2001, the federal government acting
through the Secretary of Health and Human Services accepted the City’s application and
conveyed the site to the City subject to restrictions on the use of the property including that the
site be used continuously for thirty years for health purposes consistent with the proposal set

forth in the City’s application; and
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WHEREAS, MWWD’s laboratory as currently constructed consists of approximately
50,000 square feet of building space and SDSUF proposes to construct a laboratory facility
consisting of approximately 40,000 square feet of building space for a total of 130,000 square
feet; and

WHEREAS, SDSUF has obtained the funds necessary for cbnstruction of the proposed
laboratory complex; and

WHEREAS, the use of the site contemplated by the proposed lease conforms to the use
identified in the Naval Training Center San Diego Reuse Plan, and the related environmental
documents, certified by the City Council on October 20, 1998, the Record of Decision issued by
the Navy on March 10, 1999, and the NTC Precise Plan and Local Coastal Program, adopted by
City Council on July 17, 2001; and

WHEREAS, SDSUF and the City have negotiated a lease for approximately two acres of
vacant land at the site for the construction, operation, and maintenance of a marine sciences
research and laboratory complex including a maximum 40,000 square foot building housing a
laboratory, offices, and conference rooms, a parking lot, and an outdoor seawater lab; and

WHEREAS, the facility will be used for studying environmental and public health effects
in local coastal waters and surrounding area through earth sciences, public health research, water
resource management, monitoring the ocean eco-system, creation of wetlands, mitigation, using
Coastal Zone Geographic Information Systems, and for collaborative research with USGS/WRD
and MWWD,; and |

WHEREAS, the term of the proposed lease is approximately 26.5 years (expiring on

January 18, 2031), with an option for SDSUF to negotiate an extension for a mutually agreeable
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term on like terms and conditions, at no rent plus an initial annual administrative fee of $2,621
per year, adjusted annually; and

WHEREAS, SDSUF will pay its share of all costs for developing and maintaining
improvements shared with MWWD and for developing the adjacent portion of Esplanade Park;
and

WHEREAS, the City's valuation staff has determined the annual fair market rental value
for the premises to be approximately $237,600; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager is
authorized to execute, for and on behalf of the City of San Diego, a lease agreement with San
Diego State University Foundation for the development, operation, and maintenance of a
laboratory research facility, for a term expiring January 18, 2031, at no rent plus administrative

cost recovery, under the terms and conditions set forth in that lease agreement on file in the

office of the City Clerk as Document No. RR- 2594 2 4 .

APPROVED: CASEY GWINN, City Attorney

By

Carrie L. Gleeson
Deputy City Attorney

CG:mm

06/21/04
Or.Dept:READ
Job Order:223272
R-2004-1404
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Passed and adopted by the Council of San Diego
on July 12, 2004 , by the following vote:

YEAS: PETERS, ZUCCHET, LEWIS, MATENSCHEIN, FRYE, MADAFFER, AND
MAYOR MURPHY.

NAYS: NONE.

NOT PRESENT: ATKINS & INZUNZA.

AUTHENTICATED BY:
DICK MURPHY
Mayor of The City of San Diego, California
CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

({Seal)

By: GIL SANCHEZ ., Deputy

I HEREBY CERTIFY that the above and foregoing is a full, true and

correct copy of RESOLUTION NO. R- 299424 ., passed and
adopted by the Council of The City of San Diego, California on
July 12, 2004 .

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

{SEAL)

By: , Deputy
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District Clark ) V ,
San Dlege Unified Port Digtrict ) - TR
P.O. Box 120488 ) Spacs aboy |
San Diggo, CA §2112-0488 ) Recorder's «

GRANT OF AVIGATION EASEMENT

WHEREAS:

1. . ThaClty of Sen Diego, a govemmantal antlty organized under the laws of the
Unlted Statss of Amarica and possessing poiitica authority ("Grantor”), is tha ownar of the
few simple estate In and to that certaln raal property situated In the County of 8an Dlsgo,
State of Callfornia commonly dascribed es a portion of tha formar Naval Training Centar
("NTC") 8an Dlego and mare particularly described and depictad as Parcale I/11-A In

Exhiblt A attachad ta thig avigation easemant and Incarporatad by this referances (“the
Sublect Property”). ‘ ‘

2. itls the daeslre of Grantor to grant to the San Disgo Unified Port Digtrict ("tha
Uiatrlct”), & govammanta! entity organized under the lawe of the Stats of Calfomia end
posgessing political autharlty, and the faderally cartificated owner and opsrator of San
Diega Internatlonal Alrport (“SDIA™ or the Alrport”), an alr and avigation sasament, also
known sa & perpstusl alr, fiight or nolss easamsnt, on, upan, aver, across, abova the
Subjact Property, and o all of the alrapace above the Subject Proparty, whaereby Grantor

reinquishas certaln rights relative ta the Sublact Propearty, as daacrlbed In thia srant af
avigation sasemant; .

3. The purpoas of this grant of es3amant, and Its acceptance by the Digtrict,
Includea granting the District, ita successors and esalgns, an avigation easament permitting
the unencumbered and unrestrictsd Night of eircraft to ar from SDIA, owned and operatad
by tha District without llabllity to tha Diatrict, to the alreraft opaerator, orle any other persan
lawfully operating alrcrafi to or from SDIA In the navigable girgpace of the Unitad Statas
(a8 dsfined at 49 U.S.C.S. 401 02(2)(30), end ns that sactlon of the Unitad States Code -

of California, pursuant to the authority granted to the District by the psople and the State
of Callfornia; and
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4. . The avigation eassment shall ba bgaad upon the 1998 annusg! 83 43
Communlty Nolse Equlvalant Lavel.('CNEL“) contours for SDIA plus 2 dB ag mare

particularly described and deplcted in Exhiblt B to this avigetion eassment and heraby
Incorporatad by this refersnce ("the restricted property"),

5. The grant of avigetion essement ghall be recorded [n the cﬁafn af thle In the
County Recorders Office and shall ba In favar of the Distrlet undar which SDIA Is ths
dominant tenamant. : '

8. Saparats avigation 9asamante shall ba racorded in favor of 8DIA for thoas
portions of NTC San Dlego and more partloularly described and depicted as Parcels 1V,

V, VI, and VI! In Exhibit A ag thoge parcals sre convayed to the Grantor canslgtent with
Board Resolution No. 23-4x

NOW, THEREFORE, for valuable consideration, recaipt of which (g heroby
acknowledgad: :

WARRANTIES AND COVENANTS

1. Grantor, for itself, Ita heirs, mdminlatrators, ‘exacutors, sucoessors, and
aaslgns, dooeg heraby warrant and Covenant to the District that gg of tha dats hersot:
2 Grantor holds the entlre fae simplg Intareat in the 8ubjact Property as more

partlcula.rly desctibed and deplcted as Parcels |i/]11-A In Exhibit A to this grant of avigation
sgssmant; A

4 Grentor ghail not convey lts Intsrast In the property, or executs, dallver,
camply or permit racardation of any Intersst In the Property, or any llen or anoumbrance
agalnst the propeny (or any intarest theraln) untit thig grant of avigation sesement has

been properly execyted by Grantor, accepted by the Dlgtrict, and recordad by the San
Disgo County Recordsr. '

GRANT OF AVIGATION EASEMENT

Grantgr, forltsalf, ita hairs, adminlstrators, 8xaaulors, auccessors and aag| ne, doas
harshy grant to tha District, its halrs, adminletrators, 8xocutors, succesaors an 83signa,
8 perpetus! arr, flight or nolag 2asemant, commanly refarred 1o gg an avigation easement,

on, Upon, over, acrogs, ahove the rastricted property, and to all alrepaca which overiles the
raatricted preperty,

This eassment convays 1o the District the use of sych alrspace above tha surface
ofths restrictad proparty o permit the oparation of alreraft gbove, or In the glr apacg of the
restricted proparty, tha imposiiion upon the restrictsd Propery, and its use by any parson
for any and g} Purpoges, cf &l nolge, vibration, fumea, dust, fus| particles, dlscomfort,

B N
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Inconvenience, Interfarance with the use and enjoyment and any consaquant raduction of

market value of restricted property due diractly or Indirsctly ta the operation of alreratt to
and from SDIA.

This grant of easgmant ls for the uas of such alrepaca by any alremtt, present or
future, in whatsver form or type, during operations at, on, to or from SDIA, including any

. future change or Increass I tha boundarisg, voluma or pattem of alrcraft traffio or alreraft

noiss, by all existing ar future types of alrcraft, up to and Including a full pelendar yosmr
Community Nolse Equivalant Levsl {"CNEL") valua of 85 4B CNEL, based on the 150§
annual contours for SOIA plus 2 dB (as dafined In Section 5000 et s8q. of Title 21 of the
CALIFORNtA CODE oF REGULATIONS, and as that methodelogy {s defined by such raguletions
on the date this easement is exscutsd by the Grantor), :

This grant of easemant and all rights appertsining to Grantes, ita sucosesom,
esslgns, lessees, sublossess, llcensees and invitaes, shall be affactive untli SDIA shall ba
abandoned and ghail cease {0 bs used for public alrpert Purposes, it baing understoad and
agreed that these covenants and 8greemant shall run with the land. :

Thig sasemant constfiutes an enforceabla restriction pursuant to the provisians of
Califomia law, Inelud! . but not limited to, Baction 21852 of the CALIFORNIA PusLic
Unuties Coog, and shall bind Grantor, Grantor's duccesaors and assigns, and esch and
all of them, and shall bg appurtenant to, and for the beneflt of the raal proparty commonly
knocwn as SDIA, which s more particularly describad in Exhibit C attachad to this avigation
easament and hersby incorporatad by this refsrenca,

Executed this _ {57 dnyot_ Mol _..2001
GRANTOR: :
' )

{Nama

Real Estéta Agssty Director
(Tita)

The Tl of San 91%36
(Grantor Auknowisdgemant) (Titls)

STATE OF CALIFORNIA)
g4.
COUNTY OF SAN DIEGO)

ABA B

. T P.005/020  F-dQ7
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On MARCH 1, 2001 ‘ before  me,
_;___siﬁm B~OLHART ' . personally eppesred
WILLIAM T. GRIFFITH , parsonelly knewn to mexeey

RIS Rvi-etewicfrstaesyitere) to be the parson/s? whose nameﬂﬁﬂ
@b@ subscribed to the within [nstrumant and acknowledged to ma thaw

| - .executed the. éa_rﬁ'q__ln _gﬁthb:ized capacrtxﬁsfj’. ‘and that mr'

' slgnaturqﬁ on the Instrument the persorM or the entity upon hehalf of wh!c':h the
pe;rsonﬁ a;:_tgd, sxecuted the Instrument,

!

WITNESS my hénd and officlal seal.

SOUMART 3
B\ Commhrion 61174391
] Notery Publle - Salomiq B
Lme San Dlage C‘aung

O My Comm.Beohes Rob 22 3002 I3

ngnatuf}&é‘_, g M/\ZL
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CERTIFICATE OF ACCEPRTANCE

In accordance with Section 27281 of the Caltfornla Government Cade. thig Ja to
cerllfy that the Intareat In rea property conveyed by this Grant of Héfght and Uss
' & G
Easement, dated MARCH- | 2001, from  THE QT\'/ IF SANQI€EGQ
o the SAN DIEGO UNIFIED PORT DISTRICT, a pubile corporation, Is hareby

accapted by the undersignad officer an behalf of the Board of Port Commissiansrs of the
San Diego Unifled Port District pursuant to authority conferred by Resolution Nd. 83-43 of

agld Board adoptad February 18, 1983, and tha Grantes consents to recordation theraof
by its duly authorlzed officer.

) DATED: 7 / S 2001 SAN DIEGO UNIFIED PORT DISTRICT

L1 ), N ¥ /47

Senlor Olractor, Euelns &nd
Flnangia! Sarvfcea/‘rreaaurer
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(FOR USE BY SAN DIEGO UNIFIED PORT DISTRICT)

STATE OF CALIFORNIA
COUNTY GF SAN DIEGQ)

On 3 JULY 2001

before ms,
CYNTHIA 7, ROLDER

» . personally eappesred

- _BBUCE HOLLINGSWORTH

. person‘ally known to me fep

Signature %ﬂﬁ;ﬂ) E. ’

Tt o,
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EXHIBIT C

Allthose lands lylng between the liIne of maan high tide of Sen Diego Bay and tha plarhead
line of sald bay, and betwasn an irragular westerly boundary being an imegular ling
beginning at Government Statlon 488 on the combined plerhead and bulkhead lins and
proceading northerly; thence sesterly; thence northerly; thence easterly, thance
northeasterly elong the boundary of the Unltad Statea Marine Corps Base to the point
whera such boundary Interaects the mesn high tide line In the vicinity of Washington Strast
and Pacific Highway, and ths northwaaterly boundery linea of the United States Naval
Statlon betwean the mean high tide line and the Unlted Statea Plarhesd lins belng an
Iragular line, omiltting thersfrom, the United States Coast Quard Bass lying southerly of
North Harbor Drive and In the vicinlty of SDIA; and the Civic Center lying between North

Broadway and “E” Strast and batwaen North Harbor Drive and Pacific Highway, (2) ths
block lylng betwsen “B" and "F" Streeta and betwsen North Harbor Drive &and Paclle
Highway, (3) a partion of a biock batwesn "F* and Market Stresta and Nerth Harbor Drive
and Paclfte Highway, (4) the United Statas Naval Pier at tha foot of "E" Strest; and adding
partions of fractional biocka 18 and 18, New San Disgo, according to the Map theraof
Na. 488, lying above the mean high tida lins; such boundaries, raadways, sazements and
omisslans belng shown In detall upon enginsering drawings Noa. 4, 5, 6, 8a, 8b, 8¢, 7.8,
8a, 8b, 8, 8a, @b, 90, 84, 6e, 10, 10a, 10b, 10¢c, 104, 108, 10f, 10g, 10h, 11, 12, 128, 13,

13a, 13b, 13c, 14c, 144, 14e, 141, 15¢, 16d, 18a, 15¢, 186, 18f, 14q, 15¢, 180, 16d, and
184.
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- Commencing at the §"x 6” concrate Monumant being at a comner on the eas

terly boundery of

the U.S. Naval Training Center and the northerly right-of-way line of North Harbor Drive asg
shawn oa Record of Survey 15213, filed fu the Office of the County Recorder of Sen Diego
County, June 14, 1996; said Moaument also being an angle point on the boundery between
United Stutes Navy Land and the San Dlego Unifled Part District as shown on Migzallaneous
Mep No. 564 filed in the Office of the San Diego County Recorder May 28, 1576; thance
leaving said Manument, as said monument also is the beglnning of & curve concave to tha south
having a radius of §,200.00 feet, ths center of which bears south 1°05'39™ east: thance westerly
along the arc of said curve through & central angle of 5°05'45™, an erc distance of 462.48 fest o
& point which bears north 6°11'24" west from the center of suid eurve; thence continuing
westatly south 83°48'36" west & distanca of 791,93 faet; thence north 7°30' 30" enst £ distance
of 1,410.21 feet to the TRUE POINT QOF BEGINNING ; thence north 8293034 westa
distance of 254.49 feet; thence north 7°30'30" enst & distance of 134.33 faet; thencs narth
72°14'26" west & distance of 1,148.65 feet; thence south 42°19'31 west a distencs af 362.58
feet; thence north 50°34'47" west a distanee of 893.39 feer: thence south 42°19'31" wegt g
distance of 226,93 feet: thence north 48°01'37" west a distance of § 03.21 fest; thencs north
72°14'27" west 2 distance of 140.03 feet; thenice south 41°47'11" west a distancs of 465.13
feet; thence north 72°14'26" west a distance of 371.80 feet to 5 point on the northeastarly right-
of-wey line of Rosecrans Avenue; thence centinuing elong seid right-of-way north 36°16°06" .
east & distanca of 3,931.87 feet to the beginning of & curve concave to the south having  radius
of 37.00 feet, the center of which bears south 53°43°$4" oapt: thence oasterly along the arc of

sard curve through a central angle of 89°28'40"

» an arc distance of 57.78 feet to & palnt on the

southwesterly right-of-way line of Lytton Street; thence tangentially along said right-of way
south 54°15°14" east & digtance of 1,087.60 feet, thence lsaving said right-of-way north
35°45'46" east 2 distance of 0.37 feet; thomee south 15938'02" enst a distance of 1,934.20 fae;
thence gouth 7°30°30" west a distance of 1,487.20 feot to the TRUE POINT OF BRGINNING
of hetein deseribed avigation easerment containing 8,161,553 square feet or 187,00 acres of land

area,

The above described avigation ezsament ares i8 that delineatad on Drawing No. 510-003,

dated 4 August 2000, and made & part of this agreement.

Courges referred 10 in the above descriptian are based upon the Califomnis Cocrdinate Systom,

Zone 6 (N.AD. &3 ).

v 0302 SAN DIEGO UNIFIED PORT DISTRICT “,,’,,am
EFIIIRD -
e AVIGATION EASEMENTS 1 w2y T

: WITHIN CORPCRATE LIMITS OF SAN DIEGO BRANIES &0 .

SAN DIEGO UNIFIED PORT DISTRICT

510-003
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SAN DIEGO COUNTY - ees 3

REGIONAL AIRPORT AUTHORITY

DG BOx 5278, Sapn PHOD, CA 92:38-2776
&17.400.2200 Wi AN IR D,

VIA FACSIMILE - (619) 445.5499

November 4, 2003

Ms. Cathy Cibit
Environmental Review Manager
Cily of San Dizgo

Developiment Services Dept
1222 First Avenue, M5-50]

San Diega, CA 92107

Re:  Mitignted Negative Declaration for the Proposed SDSU/USGS Environmental
Monltarlug Laboratory Phase | at 2392 Kineaid Road (APN 450-720-08) tn the
CC-5-5 Zone of the Naval Trtunfng Cencer (NTC) Precise Plag in the Airport
Environs Overlay and Alrport Approach Overlay Zone, San Disgo Intarnatlons]
Alrport CLUP

Dear Ms. Cibiy-

The San Dijego County Regional Airpont Authority (the “Authority™) appreciates this
Opportunity fo comment on the Mitigated Negative Declaration (“MND"™, for the refgrenced
project. We have prepared the follewing comments for review and consideration,

1. Submittal to Afrport Land Use Commisgion

The proposed project is located within the Airport Influence Area for the San Diego
Intemational Airpart (“SD{A™ Comprehensive Lend Use plag ("CLUP™), and according 1o
State Public Utilities Code Section 21670, is required lo be submitted 1q the Airpont Land

The propased project must be submifed directly to the ALUC using ke attached application.
The ALUC will notify you of receipt of the Proposed project, and wil) complote its review

and consistency determinution within sixty (60) days of the project applicution being deemed
complete.

2. Ceinmenis on Mitigated Negative Declaratiog

Lam{ Uye. Beginning on page 4, the MND Slates “construction of the laboratory at this
lacation wauly therefore not present 5 hazard or obstruction to sirport aperations or noige

133Ut pursuant 1o the dnalysis required by CEQA Section 2106.b."

SAN DIEGO |
INTEQNATIONAL
AIRPORT
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The MND docs not edequately address the potential impacts of sirport noise on the propased
project. The proposed project is loceted within the 60-65 decibel (dB) Community -Naise
Equivalent Level ("CNEL™) noise contour and, therefare, may EXpose occupanis/users of (he
laboratory ta inappropriate noise levels. The MND should be revised to adequately address
the impacts of €Xposing occupants/users (o aitpon noise. In addition, the MND should

MUl378%

require interor levels to be attenuated 1o 45 dB, und require that an avigation easemen: ho

recorded for (he project in favar of the Authority, uy girport proprietor for SDJA,

If you have any questions, pleass e-mail them to Lgngsis@lsan.org.

Sinccre])ﬁA

TED ANASIS, AICP
Manager, Airpon Planning :
San Diego County Regional Airport Authority

TAljt
Attachments: APN Map, ALUC Policies, Guidetines, ang Application

cc:  Lori Ballance, Gatzke Dillon & Ballencs LLp (w/o attachments)
R. Austin Wiswell, Calirans — Division of Asronaytics (wio attachmentp)
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This Initial Study und the associated Mitigated Negative Declaration were prepared in accordance
with the "tiering” concept deseribed in Section 15152 of the Stute CEQA Quidelines, whereby
the cdditional environmental effects of g proposa! which were not fully addressed through
previously certified environmentyl documents are now uddressed.

This Initial Study und proposed Mitigated Negative Declaration tier off the following previously-
certified environmental dacument which fully addresscd noise impucits, therefore, no additionsl
discussion on noise impacts is required:

Mitigated Negative Declaration NTC Precise Plun and Local Coastal Plan & Related
Entitlementa™MWWD Environmentaj Monitoring and Technicul Services Luberatory, LDR No.
99-1076, SCH No. 2000081037, September 14, 2000.

The previous EIRg recagnized thul noise was a significant, unmitigable land use impect for
which Findings and o Statement of Overriding Considerations were issued. Ag defined in the
Precise Pian MND, any new structure would be required to meet applicable intsrior nojse
standards to comply with the provisions of the Comprehensive Jand Use Piun for Lingbergh
Fieid.

Mitgation was specified in the Precise Plan MND that interior noise for residential siructures
were required (0 be uttenuared (o 45 dBA CNEL. However, because the proposed use is
institutional, not residential, the 45 dBA CNEL leve! dces not apply.

o Interior secupational naise is subject ta regulation and oversight of the Culifornia Division of
Occupational Safety and Health (DOSH) through requirements such ag CA Code of Regulutions,
Title 8, Section 5096, "Exposure Limits for Noise” and Section 142.3 of the Lubor Code which
specifies occupational Permissible Noise Exposure limits |

The Sun Diego State University (SDSU) Foundstion @grees to pursue granzihg of an Avigation
Easement ag appropriute.
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Countn o an Hieqo
QARY W. ERBECK g g E g RICHARD NAAB

D RECTOR CEPARTMENT OF ENVIRONMENTAL HEALTH ABSIBTANT DIRECTCR
P.Q 50X 1202381, S5AN DIEGC. cA B2112.6281
(B19} 8338.22237 fFax {819] 33p-2298
1-800-253.0922
Www jccoen org

October 31, 2003

Cathy Cibit

City of Sen Diego

Land Development Review Divisicn
1222 First Ave, Fifth Fioor

San Dlege. CA 82101

Dear Ms. Cibit,

This Isltar Is in rasponsa to your request far comments regarding the draft Mitigated Negativa
Declaration for the SOSU/USGS Environmantal Monitoring Lab Projact. Departmant of
Envirenmental Health staff have reviewad the subjact Notica of Mitigated Negative Qsclaration.

<im Lang, Senior Vectar Ecofogiét. Cammunity Health Division, provided the following
commaents; :

survaillance, prevention, angd contral plan o be approved by a Vactor Ecoalogist, Cammunity
Health Division, Department of Environmental Health Division. Please contact Cr, Lang at
{858)-694-2384 if yay haye specific questiona or concarns,

Jim Hendarsan, Environmeantal Health Specialist Ili, Hazardgus Materiais Divislon, pravidad the
follawing commants:

Page 3 of 6, Itam § - Should ba modified as follows

8. If contaminalad soll is 8ncounterad during axcavalion, follow normgt procadures and
notification process far g hazardous mataria! spiil or relgsss 1o includa st a minimum
notification of the local émeargsncy respongs sgency, (811, and / or the Hazaerdous
Matarials Division at 818-338-2284), and the Governar's Offica of Emargency Servicas (1-
800-852-7550 or 81 §-2082-1821). Additiona netificetions may ba rsquired depending on
the naturs of the contamination, ifefter the initisi notificatian i s determined tha! there g no
Imminent threat, caordinata with tha Hazardous Materisls Divialan far information about sits
remediation. Depsnding on the sourca end axtent of the contaminatlon, remsdlation may
ba coordinated Ihtough the Dapartment of Environmental Hesalth, the Reglena! Water
Quality Control Board or the Bapartment of Toxic Substances Contrg|.

“Cavironmentg! ang 1eblic heahh ihraugn leadership parineeshio anet oo . o
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Cathy Civic - 2 - October 31, 2003

Page 3 of 6, Add ltam 10 {this could / should also be added under tha Hegalih and Safety
Section in the Inilial Study)

10.  Requirements for managament of hazardous materials during both canstruction and
Operation should ba addressed as a normal part of the building parmit procesa. Al
acliviles requiring a bullding permit are requirsd to complete a Hazardous Materials

Questicnnsire. This Que stionnalre will identlfy any special raquiraments and/ or pamita
related to hazardous materiala,.

. Pleass contact Mr. Henderson at 615.338-2458 7 you have specific questions or concerns.

Sincerely,

JACK MILLER, Chief
Land and Water Quality Division
Qepartment of Environmental Health

ce: Jim Lang, Senior Vector Ecologist, CHD
JIm Henderson, EHS IH, HMD
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3. During the rainy season (Qctober | (o April 30), construction debris, tresh, and
waste matenals will be stored in 4 covared centainer, emptiad a3 naedad to
prevent averflow. .

4. On-site construction vehicles shall be regularly inspected and maintsined in &
stele of good repeir 1o ensure proper maintenance and operations.

5. Spill prevention contral equipment shall be maintained on-sits and depioyad as
needed for clean-up,

6. Aconcrete waste management plan shall be incorparated as part of the Watar
Pollution Centrel Pian and specified on the grading plana.

7. Delwatering - Prior to issuancs of ny permit thut would allow sxcavation which
requires dewatering, e plan for digposal of the dewatering efflusnt and & permiz,
if needed, from the Regional Water Quality Control Board shell be provided 1o
the City of Sen Disgo Land Developmant Review Division by the applicant. A
National Pollutant ischarge Elimination System {NPDES) permit may be
required for disposs! of dewatering sffluent gs specified by lg:
Quelity Centrol Board (RWQCB),

Regiang) Water

. . . . . -
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9. Prior the issuance of the firgt Construction permit, the applicant ghaj] provide
verification that & Storm Watar Pollution Prevantion Plan (SWPPP) hps baen
prepared snd epproved by the City Bngineer.
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JUA L L0 asARement f Nazardous mererial durin
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1 Stormwater runoff from the pro{cct sits would be dischargsd through structural
- [realment devices. Drainnge collaciion Points would contain a hydro-cartridge
filer and/or graga-Uned swalss.

2. Filters shall be inspscted according to manufacturs recommendations and an
Operations und Majntenance Program as specified in g lang-term agresment
with the City of San Diego.

3. Priorto the issuance of ANy canstruction permit, the City En{ginaar ghal] varify
that comprehensive psrmanant posi-canatruction water quality begt maragament
practices (BMPs), conaistent with thoge shown on Exhibit "A," gre
Incorparated into the conatruction drawings 1o reduce the amount of pollutants

Planning and Bn insening dated May $, 2003 or as revised and acosptsd by the

City Engineer. Equivalent altarngtive availghle technologies may be tpproved

88 BMPs by the ¢ ty Enginsar in lieu of, ar ig addition to, thass shown on

Exhibit “A." All parmanen! BMPs shall be maintained in &ccondangs with the

upplicable manufaciurer specifications. Spot checks may be mads by the City
ngincer 10 enaure that BMPg are being properly maintainsd.

V1. PUBLIC REVIEW DISTRIBUTION:

Draft copies or natice of this Mitigated Negative Declaration were distribyted to:

U.S. Gavernment
U.S. Fish und Wildlife Service (23)
g.S. Army Corps of En inaerg (26)
pt. of the Navy, Southwagt Divizion, Nava] Pacilities Engineerin Command
- U.s. Navy Environmenia! Flannin Division (12) ¢
U.S, Navy Reyl Estate Division (8%



