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" OPTION AGREEMENT
Approved by Council Resolution NoR-zsﬂ""l'Q dated berS , 1980.

THIS OPTION AGREEMENT executed this Ea +h day of

Seghmber‘ , 1980 by and between the CITY OF SAN DIEGO,

a municipal corporation ("City") and CHOLLAS GARDENS LIMITED,
a California Limited Partnership ("Optiocnee"), with HOUSING
OPPORTUNITIES, INC., a non-profit, public benefit California

corporation ("HOI") as its managing general partner.

A. City is the owner of a certain parcel of real property
located in the County of San Diego, State of California,
as more particularly described in the form of lease
agreement marked Exhibit "A"™ attached hereto anc incor-

porated herein by this refererice (the "Premises").

B. Optionee desires.to obtain an option to lease from City
the Premises for the purposes of constructing and operating
a senior citizens"multiple residential rental project
(the "Project"), containing approximately sixty (60)
rental apartment units (the "Rental Units") and one (1)
non-revenue unit to be occupied by the manager of the
Premises, upon the terms and conditions set forth in the

lease agreement.

NOW, THEREFORE, for good valuable and adequate consideration,
which is hereby conclusively acknowledged, 1t is hereny ag

as follows: , DOCUMENT HO@V
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City hereby grants to Optionee an option for the period of
twelve (12) months from the date hereinabove first set forth,
to lease from City the Premises on the terms and conditions
set forth in the lef§e agreement attached hereto and marked
Exhibit "A". ﬁﬁring the term of this Option Agreement, City

will not grant to any other party any right or option to

lease the Premises.

The consideration for this Option Agreement is Five Hundred

Dollars ($500.00), which has been paid to City in full.

As additional consideration for granting this option, Optionee
agrees to reserve for City, its successor, or any other local,
state or federal authority designated by City which serves in
the same capacity, one hundred pe;cent (100%) of the Rental
Units constructed on the Premises, within the maximum Fair
Market Rents published by the United States Department of
Housing and Urban Development ("HUD") in the Federal Register
pursuant to the United States Housing Act of 1937, Section 8
Existing Housing Assistance Payments Program ("Section 8")}. 1In
the event the standards set forth in Section 8 cease.to exist,
the parties shall substitute a similar standard established by
HUD or its successor governmental agency. If the parties are
unable to agree upon a substitute standard, the parties shall
refer the choice of the substitute standard to binding arbitra-
tion in accordance with the rules of the American Arbitration

Association.
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This option may be exercised by Optionee at any time prior
to expiration of twelve (12) months from the date hereof
provided that Optionee has first performed all of the terms

and conditions of this Option Agreement as herein set forth.

City hereby grants Optionee the right to enter upon the
Premises for the purpose of site evaluation, engineering
studies, soil testing, planning and design. Copies of all
reports shall be furnished to City. Optionee shall not
perform-or suffer to be performed any construction or other
alterations of the Premises until this option has been.
exercised and, once exercised, until the applicéble terms
and conditions of the lease agreement have been satisfied.
Optionee shall have no vested or possessory interest in

the Premises and City retains the right to use and enjoy

its possession thereof.

City, its agents, officers and employees, shall not be
liable, nor be held liable, for any claims, liabilities,

penalties, fines or for any damage to the goods, properties

‘or effects of Optionee or any of Optionee's representatives,
P

agents, employees, guests, licensees, invitees, patroné, or
of any other person whomsoever, nor for personal injuries
to, or deaths of them, whether caused by or resulting from
any act or omission of Optionee in or about the Premises,

or any act or omission of any person or from any defect in
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any par£ of the Premises or from any other cause or reaéon
whatsoever. Opticnee agrees to indemnify, save free and
harmless and defend in any action, City and its authorized
agents, officers and employees against any of the foregoing
claims or liabilities and any costs and expenses incurred

by City on account of any claim or claims therefor; provided
however, that this paragrgph shall not apply to any injury,

death or property damage caused by City, its officers,

"employees, or authorized agenﬁs.

Opticnee shall not be deemed to have exercised this option
in a timely manner unless and until within the twelve (12)

month term of this option, Optionee has:

(2) Complied with necessary requirements of City
and other governmental authorities with respect

to the Project;

(b) Submitted to City construction plans and
specifications satisfactory to City for

the development of the Premises;

(c) Submitted evidence satisfactory to City of
its ability to finance the cost of construc-
tion of the Project,vincluding assurance of
disbursement of funds for one hundred percent

(100%) of the cost of said construction.
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Commencing one (1) month after the date of this Option
Agréement, agd continuing monthly thereafter, Optionee
shall furnish to City monthly written reports specifying
the acts and acgiog§ engaged in by Optionee in attempting

to satisfy the terms and conditions of this Option Agree-

ment.

Optionee shall exercise this option by giving City written

‘notice of its election to do so, by personal service or

certified mail, return receipt requested, addressed to the

City Manager of City at 202 "C" Street, 9th floor,

© San Diego, California, accompanied by a written lease

agreement of the Premises in the form of said Exhibit "A"
executed by Optionee in triplicate. City's failure to
execute the lease agreement prior to the expiration of
the term of this option shall not ihvalidate the lease
agreement nor nullify Optionee's timely notice of its

election to exercise this option.

Determination of satisféctory performance of any and all
ofathe conditions of this option and all approvalé énd
consents required by City for Optionee's timely performance
hereunder shall vest with the City Manager of City

and such approvals and consents shall not be unreasonably
withheld. Upon the performance of the conditions herein

contained to the satisfaction of the City Manager
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and the exercise of Optionee of this option in the manner

provided hereinabove, City Manager shall forthwith,
without need for further authorization of the City Council
of City execute for and on behalf of City that lease agree-

ment in the form of said attached Exhibit "A".

Optionee may not sell, assign or otherwise transfer its

rights hereunder and any attempt to transfer this option

"shall be null and void.

Optionee may record a memorandum of this option agreement
in the office of the County Recorder of ‘San Diego County,

State of California.

Any waiver or consent of a breach or breaches of any of
the terms or conditions of this option which may be given

to Optionee shall not extinguish any covenant or condition

-0f this option nor constitute a waiver of any subsequent

breach or breaches thereof.

Should it become necessary for City or.Optionee-to com-
mence legal proceedings to enforce any provisions of |
this option, the prevailing party will be entitled to
legal costs in connection therewith, including reasonable

attorneys' fees as determined by the court.

The laws of the State of California shall govern the

validity, performance and enforcement of this option.
]
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"16. If any provision of this option is determined to be void

by any court of competent jurisdiction, such determination

shall not affect ény other provision of this option and

such other provisions shall remain in full force and effect.

_—aemn - - . . -——

17. Time. is of the essence of this option.

IN WITNESS WHERECF, this Agreement is executed on the day and

year first above written by The City of ‘San Diego acting by and

through its City Manager, under and pursuant to Resolution No.

R— 251(04-9 ___ authorizing such execution and by Optionee.

Lpproved as to form and legalin;

thisd & dsy of_gg@:t., 12 XD

JOHN W. WITT, City
Attorney

=8

eputy City Attorney

THE CITY OF SAN DIEGO

/

CHOLLAS GARDENS LIMITED

By: HOUSING OPPORTUNITIES INC,.,
General Partner

R- 252648
E 00965
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LEASE AGREEMENT

Ly

THIS LEASE AGREEMENT (herein referred to as the "Lease")
| GEC 11 1980
is executed as of the day of , 1980, by

and between the CITY OF SAN DIEGO, a municipal corporation
("City") and CHOLLAS GARDENS LIMITED, a California Limited
Partnership ("Lessee") with HOUSING OPPORTUNITIES, INC., a

non-profit, public benefit California corporation ("HOI"), as

its managing general partner.

RECITALS

A. City owns a certain parcel of real property situated
in the City of San Diego, County of San Diego, State of
California, which is more particularly described on
Exhibit "A" hereto (the "Premises"), which City has made
available to a limited dividend profit motivated Lessee
who}wouid agree to develop and maintain a senior-citizens'
multiple-residential apartment project which would be
made available to low-income citizens during the term
of the Lease. City has entered into an exclusive nego-
tiation agreement with HOI as set forth in Document
#RR-250944 filed January 18, 1980, in the Office of the

City Clerk, City of San Diego, California.

B. Lessee as consideration for the Lease has agreed to
construct sixty (60) revenue housing units (the "Rental
Units") for low-income senior citizens' apartment units

and one (1) non-revenue housing unit on the Premises

C0969



|
and has agree’to make all of the RentalW®nits available

to the Housing Commission of the City or its successor,
during the entire term of the Lease, to be renfed |

within the maximum Fair Market Rents published by the

United States Department of Housiﬁg ana Urban Development
("HUD") in the Federal Register pursuant to the United
States Housing Act of 1937, Section 8 ExistingiHousing
Assistance Payments Program ("Section 8"), or pursuant to
such similar local, state or federally sponsored rent
subsidy program as determined herein which is in effect
during the term of the Lease, as more particularly described

in paragraph 4 hereof.

The parties. hereto specifically agree that the purpose and
intent of this Lease and the development of the Premises is
to allow for tﬁe development and operation of sixty (60)

units of low-income senior citizens' housing during the

entire term of the Lease and that Lessee and its successors
and assigns shall take all reasonable and necessary actions
to maintain the lowest possible rental rates for such units

and to otherwise accomplish said purpose and intent.

HOI has agreed to raise capital for the Project,'tﬁ; exact
amount of which is to be set forth in Lessee's Certificate
of Limited Partnership, as amended from time to time, a
copy of which shall be provided to City by HOI. -The amount
set forth in said Certificate shall be designated herein as
“"Original Capital Contribution". City hereby acknowledges
that HOI shall be entitled to utilize a portion of the

Original Capital Contribution for future projects unrelated
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to the Premises. HOI shall submit a pfoposed budget

to City for review and apéroval, which shall not be

unreasonably Qithhela, prior to the use of any funds

retained by HOI for future projects.

NOW THEREFORE IN CONSIDERATION of the recitals and
covenants herein and other géod and valuable consideration which

is hereby conclusively acknowledged, it is hereby agreed as follows:

1. " DEMISED PREMISES

City hereby leases to Lessee and Lessee hereby leases

from City the Premises.

(a) " Permitted Use

The Premises are leased to Lessee only for the
purpose of constructing and operating a low-income
sixty (60) unit senior citizens' multiple residen-
tial apartment project (the "Project") and one (1)
non-revenue unit to be occupied by.the manager of

the Project, and for such other related or incidental
purposes as shall be first approved in writing by
City and for no other-purpose. Lessee shall make

all the Rental Units available to City or its suc-
cessor, during the entire term of the Lease, to be
rented and operated in accordance with the provisions

of this Lease, including but not linmited to

paragraph 27 hereof. . 00971



(b)

(c)

@. " @.

Obligation to Diligently Use

Lessee covenants to use the Premises for the
above specified purposes and to diligently pursue

said purposes throughou£ the term hereof.

.Related Council Actions

By the granting of this Lease, £he City Council

of City is not obligating itself with regard to
any other discretionary action relatiﬁg to develop-
ment or operation of the Premises, inﬁluding but
not limited to rezonings, variances, environmental

clearances or any other governmental agency approvals.

2. - TERM OF AGREEMENT

- (a)

(b)

Conmmencement and Termination

The term of this Lease shall be fifty-five (55)
years commencing on the first day of the calendar

month following the date of execution hereof by

City.

" Surrender of Premises

At the expiration or earlier. termination of the

Lease, Lessee shall execute, acknowledge and deliver

" to City, within five (5) days after written demand

-4 - C0972
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by City a valid and recordable quitclaim deed

designatiﬁg City as transferee covering all of the
" Premises and improvements located thereon. The

Premises shall be delivered to City free and clear

of all liens and encumbrances other than those

permitted pursuant to paragraph 8 hereof.

3. ‘ CONSIDERATION

T

The rent shall be paid by Lessee to City at the Office
of the City Treasurer, City Operations Building, San

Diego, California 92101 and shall be as follows:

(a) Minimum Rent

The minimum rent for the full term of this Lease
shall be fifty-five dollars ($55.00), receipt for

which is hereby acknowledged.

(b) - Additional Rent

As additional rent hereﬁnder, Lessee shall pay to

19 X . . .
Qe \®” City within ninety (90) days of the end of each of
$-(\’ ' W -
*?\z P.@'
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Lessee's fiscal years (which for the purposes of this
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derived by Lessee from the Premises, whether as a result
of rentals to tenants of the Project, or otherwise, over
the sum of the following, which shall be provided for

in the following order:



": (i) Lessee's operating expenses thch, for purposes
| of this Lease, shall be those ordinary and
necessary expenses directly and actually
" incurred by lessee in connection with the
Project, as set forth in the audited records
;ef;rred to in paragraph 5 hereof.

-

(1ii) Costs of amortizing any existing mortgage or

deed of trust.

(1ii) Return to the limited partners not to exceed
six percent (6%) annually {(non-cumulative) on

the Original Capital Contribution.

(iv) An amount Paid to dity as additional rent so as
to allow City to maintain first, a segregated
v feserve account fund in an amount equal to
\Q () .6% of the estimated replacement cost, as
\- determined in accordance with the provisions
of paragraph 18 hereof, of the improvements
located on the Premises and second, to accumulate
a contingency fund equal to eight pérgent (8%)
of Lessee's prior year's gross income. City
shall maintain separate records for each of
said funds, which shall be utilized by City
only for repairs, replacements and improvenents
to the Premises, other than routine maintenance
as provided for in paragraph 21 hereof.
Expenditures from gﬁid funds shall be made

only upon prior written request of Lessee and

-6 - 00971



~
att * P

written consent'of City, which shall not
be unreasonably withheld. Upon termination
of this Lease, the balance of the above
referenced reserve and contingency funds

shall be allocated in accordance with the pro-

visions of paragraph 11 hereof.

(v) The remaining amount, if any, shall be
held by City in a segregated account for
purposes of providing rental assistanée to
the tenants of the Rental Units, which shall
be advanced at the sole discretion of the

City.

C0375
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RENTAL CHARGED TO TENANTS

It is hereby conclusively acknowledged by Lessee that

as additional consideration for City's granting of this
Lease to Lesééé,-gessee shall use its best efforts to
operate the Project so as to maintain the lowest possible
rents to the tenants without compromising the living
standards of the Rental Uﬁits . Subject to the fo?egoing,
the maximum rental which Lessee may charge as rental

for each Rental Unit shall be -the maximum published

rate aliowed under the Section 8 Existing Housing Program
reduced by the applicable allowance for utilities paid
directly by tenants. Rent increases sh&ll be allowed
only as authorized by Section 8 but such authorized
increases may. only be implemenged once annuall? and

for all Rental ﬁnits simultanecusly, at a date designated
by Lessee, which shall be set forth in each tenant's lease.
A copy of Lessee's form of lease shall be.submitted to
City for apbroval which shall not be unreasonably withheld.
At the end of the first five-year period and every five
year period thereafter, City shall make an inspection"

of the Project. If the Project is found to be in a
material condition satisfactory to City, considering
normal usage, City shall continue-to allow the maximum
allowable rent as set forth in the Sectién 8 Existing

Program.
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5. FINANCIAL RECORDS MAINTENANCE

(a) Current Revenues and Expenses

—_— - - . -

Lessee shall keep true, accurate and comolete

records in a manner and form satisfactory to City

from wﬁich;City can at all reasonable times

- determine the nature and amounts of income and
expenses related to the operation of the Premises.
Such records shall show all transactions relative
to the Project and such records shall be supported
by documents of original entry. Within ninety
(90) days after the end of each fiscal year, Lessee

shall provide to City an audit of income and

expenses for such fiscal year prepared in accordance
with generally accepted accounting principles by a
Certified Public Accountant. City shall have

sixty (60) days after receipt of such statement
within which to object to any such item of expense
and failure of City to object in writing to Lessee
within such sixty (60) day period shall constitute
approval by City. In the event of a timely objection
by City to any item of expense shown on such statement,
if the parties cannot resolve the matter, the

dispute shall be referred to binding arbitration

by the American Arbitration Association in San

Diego, California, and resolved in accordance with

the rules of said Association. If any item of

-8 - 0097/
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expense is disallowed in whole or in part by the
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arbitrator, the arbitrator shall also have juris-
diction to determine the disposition of the disputed
item. The cost of any such arbitration shall be

borne 'by the losing party.

Projected Revenues and Expenses

At least sixty (60) days prior to initial occupancy
of the Rental Unitg and, thereafter, at 1ea§t sixty
(60) days prior to the end of each fiscal year,.
Lessee shall submit to City for its #pproval, an
annual budget for the upcoming fiscal year, whicﬁ
shall include but not be'limited‘toﬂprojected
operating expenses and revenues. At a minimum,

this shall include an itemized estimate of
anticipated revenues and expenses including but not
limited to management £fees, debt service.payments,
operating expenses, anticipated net revenues and
residual receipts. City shall have thirty (30) days
after receipt of such budget within which to,
disapprove such budget and failure of City to
disapprove in a written statement to Lessee setting
forth the reasons for such disapproval within such
thirty (30) day period shall constitute approval by '
City. In the event of timely notification of dis-
apprdval by City, Lessee shall resubmit a revised

annual budget within fifteen (15) days of such

00978



notifi®dtion and City shall have (L0) days

after receipt of such budget within thch to
diﬁapprove such budget and failure of City to
disapprove in a written statement to Lessee

setting forth the reasons for such disapproval within
such- ten"(10) day period shall constitute approval
'by City. 1In the event of timely notification of
disapproval by City to the #esubmitted budget,

if the parties cannot resolve the matter, the dispute
shall be referred to binding arbitration by the
American Arbitration Association in San Diego,
California, ana resolved in accordance with the

rules of said Association. The cost.of any such
arbitration shall be borne by the losing party.

City shall not unreasonably withhold zpproval of

the budget.

" Separate Records, Audit by City

All records and accounts shall be maintained by
Lessee separate from all other accounts not
relating to the operation of the Project and
shall be made available to City at one loca£ion
within the limits of the City of San Diego. City

shall have, through its duly authorized agents or

- 10 -
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representatives, the right to examine and audit
said’fecg}ds and accounts at any and all reason-
able timés. In the event of discrepancies between
the audit furnished to City on behalf of Lessee
and the City's audit, Lessee and City shall select
an indépendent third pafty to audit said records
and the latter shall prevail. ény additional

sums due'éity as determined by such audit

~are due and payable within thirty (30) days of
notification thereof by City. In the event

tﬁat such audit discloses that the rent for the
audited period has beeﬁ underpaid in excess of
five percent (5%) of the total required rent,

then Lessee shall pay City ten percent (10%)

of -the amount by which said rent was underpaid

in addition to the unpaid rents so shown to be

due City as compensation to City for administrative

cost and loss of interest.

- 10 A -
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TAX EXEMPT FINANCING

City agrees. to use its best efforts to assist Lessee
through the. Gity- Redevelopment Agency in obtaining a tax
exempt mortgage through the sale of tax exempt bonds or
notes, provided, however, that the inability of Lessee to
obtain such financing shall in no way alter the rights

or obligations of the parties hereunder.

" QUIET POSSESSION

"Provided that Lessee.is not in default under its obligation

to pay the rent and perform'the'cbvenants and agreements
herein, Lessee shall and may at all times during the

term of the Lease peaceably and quietly have, hold and enjoyl
the Premises for the term herecof. If City for .any reason
whatsoever cannot deliver possession of the Premises to
Lessee at the commencement of the Lease term as hereinbefore
specified, or if Lessee is dispossessed through action of

a title superior to City's, then and in either of such
events this Lease shall not be void or voidable exéépt at
the option of City and City shall not be liable to Lessee

for any loss or damage resulting therefrom.

- 11 -

00381



L T

RIGHT TO ENCUMBER

-

City does hereby consent and agree that Lessee may encumber
this Lease, its leasehold estate and any.improvements thereon

for a period not to extend beyond the term of this Lease

by deed df'trust, mortgage, chattel mortgage or other

security type instrument provided that all of the proceeds
résulting from any such encumbrance shall be utilized only
with respect to the planning, de%elppment, construction or

financing of the Project. City further agrees to subordinate

its interest hereunder to such encumbrances. Lessee hereby

agrees that in the event said deed of trust or mortgage or

- other security fype instrument should at any time be in

default and be foreclosed or transferred in iieu of.fore—
closure, City will have the first rigﬁt of refusal to
purchase said deed of £rust; mortgagg or otheg security type
instrument. City's purchase price will be equal to the
amount required to repay.the.Origihal Capital Contribution
plus the amount of the mortgage outstanding. If City refuses
purchase, the City shail accept the mortgagee or beneficiary
thereof, if reputable, gualified and financially responsible
in the opinion of City'(such as State or Federal regulated

financial institution or subsidiary thereof) as Lessee under

this Lease provided that such mortgagee or beneficiary
agrees to assume all the rights, privileges and duties
granted and imposed on Lessee in this Lease. Said mortgagee
or beneficiary shall not assign this Lease to its nominee

without the prior written consent of City, which shall not be

~unreasonably withheld if such nominee is a reputable,

-2 - 00382
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qualified ai# inancially responsible Iz?.on in the opinion
of City, provided that the proposed nominee agrees to

assume all of the duties and obligations imposed on

ILessee under this Lease.

RIGHT TO SELL, ASSIGN, SUBLET, REFINANCE
OR OTHERWISE :TRANSFER THE LEASE ° '

Lessee may not sell, assign, or otherwise transfer this
Lease or sublet any part of its interest hereunder or
refinance any part of its interest hereunder or in the
Premises, without the prior written consent of'City.
Subject to the foregoing, when in the opinion of City,

it is deemed consistent with the best interests of City,

Lessee may sell or assign this Lease or any interest therein

and may sublease any portion thereof to an assignee or
sublessee who has, in the opinién of City, the financial
capability and overall competence to successfully operate
the Project. .Subject to the above, the consent of City
will not be unreasonably withheld. This Lease and

any interest herein shall not be assignable by dperation

of law without the prior written consent of City. Consent

' to any sale, assignment, refinance or sublease shall not

constitute consent to any other sale, assignment,. )
refinance or sublease. No sale, subletting or assignment
even with the consent of City shall relieve Lessee of its
obligations to pay the rent and perform all of other
obligations to be performed by Lessee hercunder absent an

express written release by City.

- 13 - 00983
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Apprpval of ‘any sale, assignment or sublease shall be
conditioned upon the purchaser, assignee or sublessee
agreeing in writing that they will assume the rights
and obligatioﬁs theréby sold, assigned or subleased and that
they will keep and perform all covenants, conditions and
prbvisions.bf this Lease which are applicable to the rights
acquired. Notwithstanding any of the above provisions,
ILessee may rent any specific hoﬁsing unit.in accordance
with the terms and conditions contained herein without

City's specific approval as provided in this paragraph 9.

RIGHT OF FIRST REFUSAL

Lessee agrees to notify City of intent to sell or assign
this Lease or any interest therein.and allow City first
right to acquiré said interest.' The acquisition cost

to City shall‘be equal to the amount required to repay

the Original Capital Contribution plus the then unamortized
balance of any mortgage or deed of trust affecﬁing the
improvements to the Premises and City agrees, in the

event of City acquisition, to assume any Lessee obliga-
tions and rights under then existing contracts and .
agreements involved in Lessee's operations on the

Premises which have had the prior approval of City.
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11.

DISTRIBUTION OF PROCELDS

1

In the event of sale, refinancing, assignment or sub-
lease of the leasehold, the parties agree that any
funds from the sale, refinance, assignment or sublease shall

be allocated as follows:

(a) Payment of any existing mortgage or deed of

trust affecting improvements to the Premises;

(b) Payment to the Limited Partners in an amount
equal to their annual return on investment
prorated to the date of refinance, assignment
or sublease, plus the amount of their Original

Capital Contribution not previously returned;

(c) Cigy to be reimbursed in an amount equal to the
sum of all subsidies given by City in connection with
the Premises with annual interest thereon at the
raﬁe of nine percent (9%) per annum. The
amount of said subsidies shall be set forth in
Exhibit D attached hereto and made a part héreof,
as amended from time to time by City with the
consent of Lessee which shall not be unreasonably

withheld;

(d) - City to reocive, as additional rent, an amount equal to the sum, over
the term of this Lease, of rent write-downs for

each fiscal year between the fair annual rental
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rate o.f the Premises, as defined herein, and

the amount paid to City as rental hereunder for such
fiscal year, with interest on the outstanding
balance of such rent write-down at the rate of nine
percent (9 %) per annum. Fair annual rental rate

to Ciéy shall be an amount equal to fifteen percent
(15%) of the appraised value of the Premises, as
adjusted. The appraised value of the éremises
("Base Appraised Value") shall be determined upon
thé commencement date by a qualified professional
independent real estate appraiser selected by

mutual consent of the partieé to this agreement

from the list of appraisers approved by the City.

In the event the parties do not reach agreement as
to selection of a mutually acceptable appraiser,
‘then City and Lessee will each select a qualified
professional independent real estate appraiser who
in turn will select a third qualified professional
independent real estate appraiser who will be employed
. to make an appraisal. Each party shall pay the

cost of its own selected appraiser and both City

and Lessee agree to equally share the cost of the
third mutually appointed appraiser. City and Lessece
agree to accept and be bound by the value determined
by the appraiser selected to complete the assignment.
The Base Appraised Value shall be adjusted as of the

last day of each fiscal year in order to determine

the fair annual rate for the subsequent fiscal year.
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The adjustment, if any, shall be based upon any increase

ox decrease in the Consumer Price Index (All Urban Con-

sumers-All Items) San Diego Metropolitan Area (base
year 1967 = 100), published by the United States
.Department of Labor, Bureau of Labor Statistics
("Iﬁdéx"}i The adjustmeﬁts shall be computed by
adding to the Base Appraised Value tﬁe sum obtained
' by multiplyiﬁg the Baéé Appxaﬁsed Value by a factor-
equal t6 the pefcentagé:incgéase or decrease in the
Index as last publighed immediately precedihg the
-date of the initial appraisal énd tﬁe Index last
published immédiately preceding the commencement of
the'relevant fiscal vear. At the sole option of City,
the Premises shall be reappraised'in the manner
described herein on each five.(s)‘year'anniversary of
£he commencement date of this Lease and éhe’new
appraised value shall become the new Base Appraised Value
for burposes of annual adjustments thereto;
If the Index is‘changed so that the base year differs
from that set forth above, thé Index shall be converted
in accordance with the conversion factor published
by the United States Department of Labor, Bureau
of Labor Statistics. If the Index is discontinued
or revised during the term, City shall select another
government index or computation to be used in order
to obtain substantially the same result as would be

obtained if the Index had not been dis;ontinued or

revised.
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(e) Any amount remaining shall be divided equally

between the City and Lessee.

CONSTRUCTION, ALTERATIONS AND ADDITIONS

-

Lessee shall not make, or suffer to bhe made, any altérations,
improvements;or additions to the Premises without the
written consent of City first had and obtained and any
improvements or additions to, or alterations of, the
Premises, excepting such movable furniture and fixtures

designated by Lessee in Exhibit "B" attached hereto and

made a part hereof, shall become at once a part of the

realty. Prior to coﬁmencing any work relating to any altera-

tions, improvements or additions approved by City, Lessee shall

notify.City in writing of the expected date of commencement
and deliver plans énd spegifications’to City. City shall
have a reasonable time within which to accept or reject

in writing in whole or in part such plans and specifications.
City shall have the right at any time thereafter to post and
maintain on the Premises such notices as City ;easonably
deems necessary to protect City and the Premises f{om
mechanics' liens, materialmen's liens or any other liens.
Lessee shall pay, when due, all claims for labor or materials
furnished to or for Lessee for use in improving the Premises.
Lessee shall noct permit.any mechanics' or materialmen's

liens to be levied against the Premises arising out of

work performed, materials furnished, or obligaticns to

have been performed on the Premises by or at the request of

- 18 -
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13.

Lessee. Lessee hereby agrees to indemnify City, save City

free and harmless, and defend City in any actions, against

loss, damage, attorneys' fees and all other expenses on account

of claims of lien of laborers or materialmen or others for work
performed or materials or supplies furnished for Lessee or

persons claiming under it. ILessee shall provide "as built" plans and

specifications to City within sixty (60) days of completion of the Project.

OWNERSHIP OF IMPROVEMENTS

All improvements.,, except movable furniture and fixtures as
are hereinafter described on Exhibit "B" attached hereto and
made a part hereof, which have been placed or installed by

Lessee in or on the Premises shall at the option of City

" become the property.of City upon expiration or socner termina-

tion of the Lease. Lessee shall have the right to remove
from the Premises only those items described on Exhibit "B"
at any time prior to the expiration or earlier termination
of the Lease, provided that such removal would not, in the
opinion of City, restrict the operation of the Premises,
Lessee's removal of any said movable furniture or fixtures
shall be at Lessee's own expense and shall be conditioned
upon Lessee's repairing any damage to the remaining
improvements and upon Lessee leaving the Premises in gcod
order and condition. In the event Lessee does not so
remove said furniture or fixtures prior to the expiration
of this Lease, City may remove, sell or destfoy the same
at the expense of Lessee, and if the proceeds of the sale

are not adequate, Lessee shall promptly pay to City its
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reasonablé cost of any such removal, sale or destruction
together with the reasonable cost of repair of damages to
City's property resulting from such removal, sale or
destruction. At the option of City, any such movable
furniture-qr.fifpures not removed by Lessee may be deemed
abandoned ahd may be utilized by City or removed and sold
by City and all income received by City therefrom shall
be the property of City exclusively. Said Exhibit "B"

may be changed from time to time upon approval of City,

without further resolution by the City Council.

" METHOD OF DISTRIBUTION OF CONSTRUCTION FUNDS

Prior to commencement of any construction performed upon
the Premises, Lessee shall submit in writing for approval by
City, a method for the orderly distribution of construction
funds, which approval shall not be unreasonably with- --

held.

TIME FOR COMPLETION

Lessee shall obtain a building permit for construction of the
Project within one hundred eighty (180) days after the date

this Lease is executed by City. Lessee shall cause construction
of the Project to be commenced no laéer than ninety (90) days
after Lessee receives a building permit for the Premises, shall
cause construction of the Pfoject to therecafter be diligently.

pursuced without unnecessary interruption, and shall cause the
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Project to be completed and ready for occupancy not later
than three hundred sixty (360) days after commencement of its
construction. Should Lessee fail to commence or complete

construction of the Project within the times specified in

-this paragraph., City may, by giving sikty (60) days' written

notice to'Lessee, terminate this Lease pursuant to the terms

of paragraph 24 hereof, provided, however, that Lessee
shali-be excused for_ény délays-in;construétion or commence=
ment of cons£ruction causea.by the.éét of City, the act

of any agent of City, thé act of any governmentai authority,
the act of any.public enemy, acts of God; war, strikes,
walkouts, or otherjcauses beyond Lessee's control. Lessee
shall, however, use reasonable diligence to avoid any

such delay and to resume.constrgction.as promptly as

possible after the delay.

TAXES, ASSESSMENTS AND PUBLIC UTILITIES

Lessee shall pay when due all watef, light, power, gas,
heat and any other utility charges éﬁd City shall have

no reéponsibility therefor. Lessee shall also pay directly
before delinguency, the amount of all real propeféy taxes,
possessory interest taxés, and assessment% applicable or
allocable to the Premises and all improvements located
thereon allocable to all periods within the term of this

Lecase.
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Lessee recognizes and understands that this Lease may
create a possessory interest subject to property taxation
and that Leésee may be subject to the payment of propérty

taxes levied on such interest and must pay same before

delinquency. If at any time during the term of this

Lease the laws concerning the methods of real property taxation _

prevailing at the commencement of the term are changed so
thét a tax or excise on rents or any other such tax, however
described, is levied or assessed against City, Lessee shall

pay before delinquency such tax on rent.

Lessee shall pay before delingquency all taxes, assessments,
license fees or other charges that are levied and assessed
against all improvemehts and personal property installed or
located in or on the.Premises. Lessee. further agrees that
payments hereunder shall not feduce any rent cdue City under .

the Lease.
INDEMNITY

Lessee agrees that City, its agents, officers and employees,
shall not be liable for any claims, alleged liabilities,
penalties, fines or for any damage to the goods, properties
or effects obeessee, its sublessees or representativeé,
agents, employees, guests, licensees, invitees, patrons

or clientele or of any other person whomsoever, nor for
personal injuries to, or deaths of any persons, whether
alleged to have been caused by or resulting from any acts
or omission of Lessee or its sublessees in or about the

- 22 -~
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Premises. Lessee agrees to indemnify, save free and
harmless, and defend in any aétion, City and its authorized
agents, officers and employees against any of the foregoing
alleged claims or liabilities and any costs and expenses

incurred by City on account of any claim or claims therefor.

* INSURANCE COVERAGE

During the entire term of this Lease, Lessee agrees to
procure and maintain at its sole expense public liability
and property damage insurancé which names City as an
additional insured with an insurance company satisfactory
to City licensed to do business in California to protect

against loss from liability for damages on account of

" bodily injury, including death therefrom, suffered or

alleged to be suffered by any person or persons whomsoever,
resulting direétly or indirectly from any act or activities
of City or Lessee, its sublessees or any person acting for
City or Lessee or under its control or direction, and

also to protect against loss from liability imposed by law
for damages to any property or any person caused directly
or indirectly by or from acts or activities of Cit;, or
Lessee, or its sublessees, or any perscn acting for City

or Lessee, or under its control or direction. Such insurance
shall also provide for and protect City against incurring.
any legal cost in defending claims for alleged loss. Such
public liability and property damage insurance shall be

maintained in full force and effect during the entire term
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of this Lease in the amount of not less than‘Five Hundred
Thousand Dollars ($500,000.00) for injury or death of any
one person, One Miliion Dollars ($i,000,000.00) for injury
or death arising out of any one occurrence, and One Hundred
Thousand Dollars ($100,000.00) for damage to property.
Léssee agréeé églsubmit a policy of said insurance to the
City on or before the effective date of this Lease indicating
full coverage of the contractual liability imposed by this
Lease énd stipuléting that the insurance company shall not
terminate, cancel or limit said policy in any manner without
at least thirty (30) days prior written notice thereof to
City, said notice to provide City with an opportunity to
cure any default. If the operation under this Lease results
in an increased risk in the opinion of City, thén Lessee
agrees that the minimum limits hereinabove designated shall
be changed accordingly upon wfitten request by City. Lessee
agrees that provisions of this paragraph as fo maintenance
of insurance.shall not be construed as limiting in any way
the extent to which the Lessee may be responsible for the
payment of damages to persohs or property resulting from
Lessee's activities, the activities of its sublessees.or

the activities of any person or persons for which Lessee is

otherwise responsible.

Lessee also égrees to procure and maintain at its sole
expense during the entire term of this Lease, a policy of
fire, extended coverage and vandalism insurance on all
permanent property of an insurable nature located upon
the Premises. Said policy shall name the City as an

additional insured and shall be written by an insurance
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company sati’actory to City licensed t’ransact business
in the State of California and shall be in an amouﬁt
sufficient to cover at least ninety\percent (90%) of the
replacement costs of said property. Said policy shall
state a sum certain as the replacement cost of said
property and ‘shdll provide for automatic adjustments to

the replacement cost to be computed at least once every
three (3) years during the term of the policy. The replace-
ment cost set forth in said policy shall be submitted in
writing to City by Lessee within thirty (30) days after

the determinaiion thereof and City shall have ten (10) days
after receipt of such notifieation within which to object
to such determination and failure of City té object in
writing to Lessee within such ten (10) day period shall
constitute approval by éity. In the event of a timely
objection by City to such determination, if the parties
cannot resolve the matter, the dispute shall be referred
to binding arbitration by the American Arbitration Association
in San Diego, California, and resolved in accordance |
with the Rules of said Association. The cost of such
arbitration shall be borne by the losing party. Lessee
agrees to submit a certificate of said policy to City on

or before the effective date of this Lease. Said éolicy
shall contain a condition that it is not to be terminated
or canceiled without at least thirty (30) days prior
written notice to City by the insurance company and shall
provide that any insurance proceeds resulting from a loss
under said policy are payable jointly to City and Lessee

and said proceeds shall constitute a trust fund to be
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reinvested in rebuilding or repairing the damaged property

and this Lease shall continue in full force and effect.

In the event fhat this Lease is terminated by mutual
agreement of Lessee and City upon the destruction of the
imbrovemenﬁé'logéted on the Premises, the insurance
proceeds shall be jointly retained by City and any
mortgagee or beneficiary holding a mortgage or deed of
trust upon the leasehold_to the extent necessary to

first discharée the debt secured by said mortgage or
deed of trust and then to restére the Premises in a neat
and clean condition. The balance of said proceeds shall
be first applied to pay the Original Capital Contribution

of the limited partners which has not been previously

repaid and the balance shall be paid to City.

Lessee agrees to increase the limits of liability when,

in the opinion of City, the value of the improvements covered
is increased subject to the availability of such insurance

at the increased limits. Lessee agrees, at its sole expense,
to comply and secure compliance with all insurance require-
ments necessary for the maintenance of reasonable fire and
public liability insurance covering the Premises, buildings

and appurtenances.
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MAJOR UNINSURED DAMAGE

If at any time during the term -thereof the Premises are
destroyed or.damaged and if such damage is “substantial"

as that term is hereinafter defined, and if such damage

was caused by aécasualty not required to be insured against
under paragraph 18, then City may at its option either -

(i) repair such damage at City's expense, in which event

this Lease shall continue in full force and effect, or

(ii) cancel and.terminate this Lease as of the date of the
occurrence of such damage, by giving Lessee written notice

of its election to do so within thirty (30) days after the
occurrence of such damage. For the purposes of this paragraph,
“substantial” damage to the Premises shall be deemed to be.
damage to the improvements on the Premises, the estimated
cost of repairs of which exceeds one-fifth (1/5) of the then
estimated replacement cost of such improvements, or which
cannot reasonably be completed within one hundred twenty (120)
days after the occurrence of such damage. The determination
of the estimated cost of or time to complete répair of |
any damage and/or of the eétimated replacement cosé of any
building shall be made by the mutual agreemént of City and
Lessee but, if they cannot agree, by a third party designated

by the City and Lessee.
‘ - 24 ~
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WASTE, DAMAGE, OR DESTRUCTION

Lessee agrees to give notice to the City of any fire or

other damage that may occur on the Premises within ten

days of sugh.fifg or damage. Lessee agrees not to commit

or suffer ts be committed any waste or injury or any public
or private nuiéance, to keep the Premises;clean and clear

of refuse and obstructions, and to disposé of all garbage,
trash and rubbish in a manner satisfactory to the City.

If the Premises shall be damaged by any cause which puts the
Premises into a condition which is not decent, safe, healthy and sanitarf,

then, subject to the temms of paragraphs 18 and 19 hereof, Lessee agress to

‘make or cause to ke mace full repair of said damage, at Lessee's expense,

and to restore the Premises to the condition which existed
prior to said damage, or Lessee agrees to clear and remove
from the Premises all debris resulting from said damage and
rebuild the Premises in accordance with plans and specifica-
tions previously submitted to City and approved in writing
in order to replace in kind and scope the operation which

existed prior to such damage.

Lessee agrees that preliminary steps toward performing
repairs, restoration or replacement of the Premises shall

be commenced by Lessee within thirty days of the debilitating
event and the required repairs, restoration or replacement

shall be completed within a reasonable time thereafter.

- 25 -
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MAINTENANCE

Lessee agrees'to assﬁme full responsibility for the operation
and maintenance of the Premises throughout the term herebf
at its sole éxpense and to perform all repairs and replace-
ments necessary to maintain and preserve the Premises in a
decent, safe, healthy and sa&itary condition in a manner
satisfactory to Citf and in compliance with all applicable
laws. Lessee'agrees that City shall not be required to
perform any maintenance, repairs or services or to assume
any expense not specifically assumed herein in conﬁection
with the Premises and Lessee hereby waives éll rights to
make repairs or to céuse any work to be performéd at the
expense of City as provided for in Sections 1941 and 1942

of the California Civil Code.

ENTRY AND INSPECTION

City reserves and shall always have the right to enter

the Premises for the purpose of viewing and ascertaining
the condition of the same, or to protect its interests

in the Premises or to inspect the operations conducted
thereon. In the event that such entry or inspection by
City discloses that the Premises are not in a decent, safe,
healthy and sanitary condition, City shall have the right,
after ‘ten days written notice to Lessee, to have any
necessary maintenance work done for and at the expense of
Lessee and Lessee hereby agrees to pay promptly any and
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all costs incurred by City in having such necessary main-
tenance work done in order to keep the Premises in a decent,
safe, healthy and sanitary condition. Further, if at any
time City determines that the Premises are not in a decent,
safe, healthy and sanitary condition, City may at its sole
option, without additional notice, require Lessee to file
with City a faithful performance bond to assure prompt
correction of any condition which is not decent, safe,
healthy ahd sanitary. Said bond shall be in an amount
adequate in the opinion of City to correct the said
unsatisfactory condition. Lessee shall pay the cost of
said bond. The rights reserved in this parégraph shall
not create any obligafions on City or increase obligations

elsewhere in this Lease imposed on City.

EMINENT DOMAIN

In thé event the Premises or any part thereof shall be

taken for public purposés by condemnation as a result of

any action or proceeding in eminent domain, then the interests
of City and Lessee (or beneficiary or mortgagee if_;here is

a trust deed of mortgage then in effect)}, in the a@ard

and the effect of the taking upon this Lease shall be as

follows:

(a) In the event of such taking of only a part of the
Premises, leaving the remainder of the Premises in
such location and in such form, shape and size as to
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(b)

(c)

(d)

C -
be used effectively and bracticably in the opinion
of City for the conduct thereon of the operaﬁions
permitted hereunder, this Lease shall terminate and
end as to the portion of the Premises so taken as of
the date-title to such portion vests in the condemning
authority, but shall continue in full force and

effect as to the portion of the Premises not so taken.

In the event of the taking of only a part of the
Premises, leaving the remainder of the Premises in

such 1oc;tion, or in such form, shape or reduced

size as to render the same not effecfively and
practicably usable in the opinion of City for the
conduct thereon of.the operations permitted hereunder,
this Lease and all right, title and interest thereunder
shall cease on the date title to the Premises or the
portion thereof so taken vests in the condemning

authority.

In the event the entire Premises are so taken, this
Lease and all of the right, title and interest
thereunder shall cease on the date title to the

Premises so taken vests in the condemning authority.

In the event of any taking under subparagraphs (a),
(b) or (c) above, the only portion of any award of
compensation which shall be paid tc Lessee shall be

the fair market value of the Lessee's interest in the
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improvements placed upon that portion of the Premises
which are taken by the condemning agency, as reduced
by the proportion of such value which relates to
the reversionary interests of City for the period
——— _ beyond the termination date of this Lease. It is
the intention of this provision that Lessee shall not
in any condemnation geceive any bonus by reason of
Lessee's leasehold or other coﬂtractual rights in

connection with the property condemned.

(e) Notwithsfanding the foregoing érovisions of this
paragraph, City may, in its discretion and without
affecting the validity and existence of this Lease,
transfer City's interests in the Premises in lieu
of condemnation to any. authority entitled to exercise
the power of eminent domain. In the event of such
transfer by City, Lessee shall fetain_whatever rights
it may have to recover from the said authority the
fair market value of Lessee's interest in the
improvements taken by the authority which Lessee
has placed upon the Premises, in accordance with the

provisions of this Lease.

24. REMEDIES OF CITY
(a) In the event that:
(i) Lessee shall default in the performance or

fulfillment of any covenant or condition herein

- 29 - 01002



Jelnt -
4550 .
. ‘t’

required to be performed or fulfilled by
Lessee and shall fail to cure said default
within thirty (30) days following the service
on Lessee of a written noﬁice from City.

.specifying the default complained of; or

(ii) Lessee shall veoluntarily file or have in-
voluntarily filed against it any petition
under any bankruptcy or insolvency act or law;

or
(iii) Lessee shall be adjudicated a bankrupt; or

(iv) Lessee shall make a general assignment for

the benefit of creditors;

then City may, at its option, without further
notice or demand upon Lessee or upon any person
claiming through Lessee may at its option exercise

the following remedies:

(1) If Lessee shall abandon the Premises,‘khen
with or without notice or process of law
and using such force as City may reasonably
deem necessary under the circumstances, and
without terminating this Lease or otherwise
relieving Lessee of any obligatibn hereunder
in the absence of express written notice of
City's election to do so, City may re-enter ang

01003
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take possession of the Premises and of all
Property of Lessee located therein and may store
all property of Lessee or of any other person

which is located therein for the account of

‘and at the risk of Lessee. Under no circumstances

shall City be held liable in damages or otherwise
by reason of any such re-entry or eviction, or
by reason of the exercise by City of any other
remedy provided in this subparagraph. Ali
property of Lessee which is stored by City
pursuant hereto.may be redeemed by Lessee within
thirty (30) days after City takes possession
thereof upon payment to City in full of all
obligations then due from Lessee to City hereunder
and of all costs incurred by City in providing
such storage. If Lessee fails so to redeem

such property within said thirty (30) day period,
City may sell such property in any reasonable
manner and shall apply the proceeds of such sale
actually collected first against the costs of
storage and sale and then against any other

obligation due f£rom Lessee hereunder.

Without terminating this Lease or otherwise
relieving Lessee of any obligation hereunder in
the absence of express written notice of

City's election to do so, City may, without

being under any obligation whatever tc do so,
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relet the Premises or any portion thereof at

any time or from time to time and for such

term or teéms and upon such conditions and

at such rental as City in its sole discretion
;qu deem proper. Whether or not the Premises
are relet by City, Lessee shall pay to City all
amounts required to be paid by Lessee hereunder
up to the date that City terminates Lessee's
right to possessibn of the Premises and there-
after, Lessee shall pay to City, until the

end of the term hereof, the amount of rent and
additional charges required to -be paid by lessee
hereunder. Such payments by Lessee shall be due
at such times as are provided elsewhere in this
Lease, and City need not wait until the termina-
tion‘of this Lease, by expiratibn of the term
hereof or otherwise, to recover them by legal

- action or in any other manner. If City relets
the Premises or any portion thereof, such re-
letting shall not relieve Lessee of any obligation
hereunder, except that City shall apply the rent
or other proceeds actually collected by it as a
resﬁlt of such reletting against any amounts

due from Lessee hereunder to the extent that
such rent or other proceeds compensate City for
the non~performance of any obligation of Lessee
hereunder. City may execute any Lease made pur-
suant hereto in its own name, and the lessee

thercunder shall be under no obligation to see
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- to the application by City of any rent or other

proceeds by City, nor shall Lessee have any
right to collect any such rent or other proceeds.

City shall not by any re-entry or other act be

'"deemed to have accepted any surrender by Lessee

of the Premises or Lessee's interest therein, or

: be deemed to have otherwise terminated this

Lease or to have relieved Lessee of any obliga-
tion hereunder, unless City shall have given
Lessee express written notice of City's election

to do so as set forth herein.

Without terminating this Lease or otherwise
relieving Lessee of any obligation hereunder,
City may cure or'cguse to be cured said default
or_defaults and charge the costs therefor
(including costs incurred by City in enforcing
this provision) to the account of the Lessee,
which charge shall be due and payable within
ten (10) days after presentation by City of a
statement of all or part of said costs, or City
may cure or cause to be cured said default or
defaults and may pay the costs thereof (including
costs incurred by City in enforcing this pro-

vision) from the proceeds of any insurance fund

"'held by City and Lessee or by City and any

mortgagec or beneficiary or City may use said

funds of any faithful performance or cash bond
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on deposit with City, or City may call on the

bonding agent to cure said default or defaults
or to pay the costs of such cure performed by or
at the direction of City.

(4) City may immediately terminate this Lease and
all rights of Lessee and of all persons claiming
rights through Lessee in of to the Premises,
and expel Lessee and all persons so claiming
rights thereto. Provided, however, in the
event that any such default is not curable
within thirfy (30) days after the service of a
written notice upon Lessee, City shall not
terminate this Lease pursuant to said default
if Iessee immediately cormmences to cure said
default and diligently pursues such cure to

completion.

Provided, further; in the event that there is

a deed of trust or mortgage on the leasehold
interest, City shall not terminate this Lease
until it first shall have served upon’ the
mor#gagee or beneficiary written notice of the
default or defaults complained of, and

the mortgagee or beneficiary shall have thirty
(30) days from service of such notice within
which to commence such cure as may be necessary
and this Lease shall not terminate if said

mortgagee or beneficiary shall prosecute
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(5)

(6)

said cure with reasonable diligence there-
after, and said thirty (30) day period shall
be extended during the time required for said

mortgagee or beneficiary to perfect, through

-l%tigation or through foreclosure, its rights

to cure.

City may terminate this Lease as to the rights
of iessee herein by assuming liability for any
trust deéd or mortgage. Lessee will assume

and agrees to pay any and all penalties or
bonuses required by the beneficiaries, trustees
or mortgagees as a condition for early payoff
of the related notes by City. City may, as

an alternative, substitute for said terminated

' Lessee a new lessee reasonably satisfactory

to the mortgagee or beneficiary.

Notwithstanding.anything contained in this
paragraph 24 to the contrary, should any
default or defaults be noncurable by Lessee,
then any lender holding a beneficial interest
in said leasehold whose qualifications have
been approved in writing by City fof assignment
of the leasehold interest shall, upon providing
City with a writing pursuant to which lender
agrees to assume the obligations and perform
all covenants and conditions to be performed

by Lessee under the Lease, have the right to
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(b)

o

éubstitute itself to the estate of the Lessee
hereunder with all the rights, privileges and -
'oﬁiigations of the original Lessee hereunder,
subject to cure of the default if possible-

by mortgagee or beneficiary, and Lessee
expressly agrees to assign all its interest in
and to its leasehold estate in that event.

The notice and election required hereunder must
be given te City within thirty (30) days after
receipt by such lender of written notice from

City of the default.

(7) City may exercisé any other remedy or right now
or hereafter available to a landlord against a
defaulting tenant under the law of the State of
California and not otherwise specifically

reserved herein.

City shall be under no obligation to observe or
perform any covenant of this Lease on its part to
be observed or performed which accrues after the

date of any default by Lessee hereunder.

- 36 -
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(c)

(a)

()

(£)

lLessee hereby waives any right of redemption or relief
from forfeiture under California Code or Civil Pro-
cedure Secs. 1174 or 1179, or under any other present
or future law, in the event Lessee is evicted or

City takes possession of the Premises by reason of

any default by Lessee hereunder.

The various riéhts and rémedies reserved to City
herein, including those not specifically described
herein, shall be cumulative, and, except as otherwise
provided by California statutory law in force and
effect at the time of the executiocn ﬁereof, City

ma& pursue any of all of such rights and remedies,

whether at the same time or otherwise.

No delay or omission of City to exercise any right
or remedy shall be construed as a waiver of any
such right or remedy or of any default by Lessee

hereunder.

For the purposes of this paragraph 24, the rent

due for any calendar month of default shallﬁbe

deemed to be the average monthly rent for the
completed Lease year immediately prior to said default
including any additional rent and other charges, which
shall have been payable for such period to City unless
City or Lessee can prove to the contrarxry by competent

evidence.

01010



25,

26.

@ %

PRESERVATION OF CITY RIGHTS IN THE PREMISES

City hereby reserves all rights, title and interest in any
and all gas, oil, minerals and water beneath the Premises.
City shalilh;vé“£he right to enter the Premises for the
purpose of making repairs to or developing municipal services.
City hereby reserves tﬁe right to grant and use such easements
or establish and use such rights of way over, under, along
and across the Premises for utilities, thoroughfares, or
access as it may deem advisable for the public good.

Provided, however, City shall not unreasonably interfere

with Lessee's use of the Premises and will reimburse

Lessee for physical damages, if any, to the permanent
improvements of Lessee located on the Premises resplting

from City's exercising the rights retained in this paragraph.
City shall pay the costs of maintenance and repair of all

City installations made pursuant to the rights reserved

herein.

" CITY'S RIGHT TO ENCUMBER

City shall have the right to encumber City's fee interest
in the Premises during the term of this Lease, provided
that the beneficiary of any trust deed or mortgagee of any
mortgage encumbering the Premises agrees to enter into

a recognition and attornment agreement to the effect

should it take possession or title to the Premises pursuant

to any rights contained in the trust deed or mortgage, Lessee
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27.

@§

shall attorn to such beneficiary or mortgagee and pexform
all lessee's obligations under the Lease directly to such
beneficiary or mortgagee on the condition that such
beneficiary oi mortéagee shall continue to recognize the
estate of Lessee created under the Lease and shall not
disturb Lessée's peaceful possession of the Premises s0

long as Lessee is not in default hereof.
SECTION 8

Lessee hereby acknowledges that the Project is intended to

provide rental apartment units for persons designated in

‘Section 8, or, at the option of City, any other similar

program of the federal, state or local government

intended to provide rental subsidies for low-income

senior citizens. No apartmedt unit shall be initiélly-
offered for rent by Lessee without City first having
received in writing sixty (60) days notice within which
City may contact "Section 8 Certificate Holders" to

make contact with Lessee for the purpose of leasing a
unit. Lessee shall thereafter by the tenth day each month
during the term furnish to City a list of vacant apartment
units which are anticipated as of the end of the month in
which the 1list is given, and City will have eight (8}
business days after its receipt of each such list

to designate "Section 8 Certificate Holders" to occupy

as tenants the vacant apartment units in the Project.

- 39 -
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28,

29,

In addition "¥ complying with the foreg g, Lessee shall

‘use its best efforts to give first priority in renting

apartment units which have not been rented to "Section 8
Certificate Holders" to persons fifty-five (55) years or
older whose income levels meet the intent of the policies
of the federal government as contained in the above-
referenced Section 8 of Title IIXI of the Housing Commission
and Community Development Act of 1974 - Public Law 93-383,
or such other similar iocél, state or federal rent subsidy
program designated by City. In the event Section 8 shall
cease to exist Quring the term of the Lease, the parties shall
substitute a.similar standard established by HUD or its
suécessor governmental agency. If the parties are ﬁnable to
agree upon a substitufe standard, the parties shall refer
the choice of the substitute standard to binding arbitration
in accordance with the rules of the American Arbitratidn

Association.

COOPERATION IN EQUAIL OFPORTUNITY COMPLIANCE REVIEWS

Lessee shall cooperate with the Government in the conducting
of compliance review and complaint investigations pursuant to
all applicable civil rights statutes, Executive Orders, and

rules and requlations pursuant thereto.

NON-DISCRIMINATION

Lessee agrees not to discriminate in any manner against any

person or persons on account of race, marital status, sex,

religious creed, color, ancestry, national origin hysical
- 40 - ('bibij



30.

31.

handicap o‘:é%ntal condition in Lesse%use of the Premises,
including but not limited to, the providing of goods, services,
facilities, privileges, advantages and accommodations,

and the obtaining and holding of eﬁployment;

MANAGEMENT OF THE PROJECT

The management agent for the Project shall be subject to
approval by City. Said approval shall not be unreasonably
or arbitrarily withheld so long as it is found that the
Project is maintained in decent, safe, and sanitary
condition, the needs of the tenants are being provided
for, and management fees and operating costs are determined
to be competitive. Written approval of City shall be
obtained prior to Lessee's awarding of any contracts or
entering into any agreements with said management agent
and City may revoke its appro&al upon determination

by City that thé standards set forth herein have not

been satisfied.

METHANE GAS MONITORING

The Lessee agrees that management and ownership responsibilities
shall include the monitoring of the gas control system

placed on the Premises by City once every half-year during the
entire term of the Lease, and to notify City should there

be a need to take further measures to protect the development
and its occupants. Lessee's obligations hereunder shall be
limited to notifying City of needs for repair and Lessee

shall not be obligated to perform any such repairs.
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AFFIRMATIVE ACTION

Lessee agrees to take affirmative action to improve
employment opportunities of minorities and women. When
applicable, Lessee agrees to abide by the Affirmative
Ac£ion Program for Lessees as it now exists or isbhere-
after amended. A copy of the program, as amended from
time to‘time,-is on file in the Office of the City Clerk

and by this reference incorporated herein.

COMPLIANCE WITH LAW

Lessee agrees, at its sole cost and expense, to comply

and secure compliance with all the requirements now in
force, or which may hereafter be in force, of all muni-
cipal, county, state and federal authorities, pertaining
to the Premises or the operxations conducted thereon, and
to faithfully observe and secure compliance with, in the
.use of the Premises, all applicable county and municipal
ordinances And state and federal statutes now in force, or
which may hereafter be in force. The judgment of any court
of competent jurisdiction, or the adminission of Lessee or
any sublessee or permittee in any action or proceeding
against them, or any of them, whether City be a party
thereto or not, that Lessee, sublessee or'permittee has
violated any such ordinance or statute in the use of the
Premises shall be conclusive of that fact as between City

and Lessee.
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34.

35.

ADMINISTRATION, NOTICES, APPROVAL AND CONSENT

Control and administration of this Lease is under the

jurisdiction’ of "the City Manager of City or the designee

of the City Council as to City's interest herein and

any communication relative to the terms or conditions

or any changes thereto or any notice or notices provided

for by this Lease or by law, shall be given to such

party.

The approval or consent of the City, wherevér required
in this Lease, shall ﬁean the approval or conseﬁt of
the City Manager of the City of San Diego

unless otherwise specified, without need for further

resolution by City Council.

ATTORNEYS' FEES

Should either party hereto institute any action or
proceeding in court to enforce any provision hereof

or for damages by reason of any alleged breach of-
this Lease or for a declaration of such party's rights
or obligations hereunder, or for any other judicial
remedy, the prevailing party shall be entitled to
receive from the losing party such amount as the court
may adjudge to be reasonable attorneys' fees for the
services rendered to the party finally prevailing in
such actien or proceeding. 010116
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37.

NOTICES

All notices given under this Lease shall be given by
registered letter debosited in the United States Mail,

postage prepaid to the following addresses:

To City: City Manager,
City of San Diego
202 C Street, 9th Floor
. San Diego, California 92101

and
Executive Director
San Diego Housing Commission

121 Broadway, Suite 443
San Diego, California 92101

To Lessee: Chollas Gardens Limited
' c/o Daniel B. Grady
Sanfriec, Inc.
1272 Morena Boulevard
San Diego, California 92110

Either party may change the above address by notifying
the other party, as provided above. Notices shall be
deemed delivered five (5) days from deposit as provided

above.

" HOLDING OVER

The occupancy of the Premises after the expiration of the
term of this Lease shall be construed to be a tenancy from
month to month, and all other terms and conditions of this
Lease shall continue in full force and cifect.

01017/
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39.

40.

&>

@%'.

MERGER

The voluntary or other surrender of this Lease by Lessee
or a mutual cancellation thereof, shall not work a merger
and shall, at the option of City, terminate all or any

existing subleases or subtenancies or may, at the option

. of City, operate as an assignment to it of any or all such

subleases or subtenancies.

MEMORANDUHM OF LEASE

A Memorandum of Lease, suitable for recording, in the
office of the County Recorder of San Diego County, State
of California, and satisfactory in form to both City and
Lessee shall be executed and recorded. Said document

is attached hereto as Exhibit "C" and shall incorporate

the legal description of the Premises described in Exhibit "A".

WAIVER OF BREACH

Any waiver or consent of a breach or breaches of any of
the terms or conditions of this Lease which may be given
to the Lessee shall not extinguish any covenant or
condition of this Lease nor constitute a waiver of any

subsequent breach or breaches thereof.
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42.
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SUCCESSORS

All of the terms, covenants and conditions hereof shall
be binding upon and inure to the benefit of the heirs,
executors, admifnistrators, successors and assigns of

the parties hereto.

INTERPRETATION

{a) Wheneﬁer_the singular number is used in thié
Iease, the same shall include the plural, and
the masculine gender shall include the feminine
and neuter genders, and the word "person" shall
include corporation, firm or association, when

required by the context.

(b) The- headings or titles to the paragraphs of this
lease are for convenience and do not in any way
define, limit or construe the contents of such

paragrapns.

{c) This Lease contains all agreements of the pérties
with respect to any matter mentioned herein. No
prior agreement or understanding pertaining to any
such matter shall be effective. This Lease may
be modified in writing only, signed by the parties
in interest at the time of the modification. Except

as otherwise stated in this Lease, Lessee hereby

;46— 01019



acknowledges that neither City ﬁor any of its
representatives, any employees or agents has made
any oral or written warranties or representations
to Lessee relative to the condition or use by
Lessee of the Premises and Lessee acknowledges
that ILessee assumes all responsibility regarding
the legal use and adaptability of the Premises
and compliance thereof with all applicable laws
and regulations in effect during the term 6f this
lease, except as otherwise specifically stated in

this Lease.

(d) The laws of the State of California shall govern
the validity, performance and enforcement of this

Lease.

(e} If any provision of thileease is determined to
_ be void by any court of competent jurisdicticn,

such determination shall not affect any other
provision of this Lease and such other provisions
shall remain in full force and effect. If any
provision of this Lease is capable of two construc-
tions, one which would render the provision void and
one which would render the proviéion valid, the
provision shall be interpreted in the manner

which would render it valid.

0102C
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.. 43, TIME OF ESSENCE

Time is of the essence in this Lease and Option.

: City Moanager of Hhe s .
City, acting by and through the Exetltéve:ggfee%er é%iizz—

of San Dieqo o
Piego—Housing—Commissien, and by Lessee, acting by and through ———_

its lawfully authorized officers.

—-— - IN WITNESS WHEREOF this Lease Agreement is executed by

THE CITY OF SAN DIEGO

BEC 11 1980 - % ; E ,
Date: ' By: ° e/ N

L4
ASSISTANT TO THE CITY @_nmeea

CHOLLAS GARDENS LIMITED,
a California Limited Fartnership

By: HOUSING OPPORTUNITIES, INC.,
General Partner

APPROVED as to form and legality this ‘ day Oka\

1980.

JOHN W. WITT, City Attorney

ag - 01021
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EXHIBIT "A"

(Legal description of the Premises)

Parcel 1 on Parcel Map 10-701, dated November 13, 1980,
“and recorded in the ‘office of the County Recorder as File

No. 80-382989.
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EXHIBIT "B"

THIS EXHIBIT "B" IS ATTACHED TO AND MADE A PART OF THAT CERTAIN
LEASE BY AND BETWEEN THE CITY OF SAN DIEGO, A MUNICIPAL CORPORATION
AND CHOLLAS GARDENS LIMITED, A CALIFORNIA- LIMITED PARTNERSHIP,
DATED

The Lessee in acbordance with Paragraph 13 hereof, has the
right to remove from the Premises only such movable furniture

and fixtures as described below: (if none, write none).

(R
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EXHIBIT "C"

Recording Requested By:

When Recorded, Return To:

MEMORANDUM OF LEASE

This memorandum of lease is made this day of ’

1980, by and between the CITY OF SAN DIEGO, a municipal corporation
("City") and CHOLLAS GARDENS LIMITED, a California Limited Partnef—
ship ("Lessee") with HOUSING OPPORTUNITIES, .INC., a non-profit;

public benefit California corporatioﬁ ("HOI"), as its managing general

partner, who agree as follows:

1, Term and .Premises.  City leases to Lessee, and Lessee

leases from City, the real property located in the City of San
Diego, San Diego County, California, described in Exhibit "A"
attached to this memorandum of lease, for a term of fifty-£five (55)

vears, commencing , which lease is dated on

the same date as this memorandum of lease ("the lease"), all the
terms and conditions of which are incorporated into this memorandum
of lease by reference as though fully set forth herein.

2, Lessce's Right to Encumber. Reference is made to para-

graph 8 of the lease which provides that Lessee may encumber its

01028



" leasehold estate provided that all proceeds derived from such
encumbrances are utilized in connection with the development of
the leased premises. City will subordinate its interest in the

lease to such encumbrances.

3. Priority of Lessee's Interest in Leased Premises.

Reference is made to paragraph 26 of the lease which provides that
City shall have the right to encumber City's fee interest in the
leased premises during the term of this léase, so long as the bene-
ficiary of any trust deed or mortgagee of any mortgage encumbering
the premises agrees that should they take possession of title of the
premises pursuant to any rights contained in the trust deed or nort-
gage, such beneficiary or m&rtgagee shall not disturb the peaceful
possession of the premises by Lessee. .The lease is and shall be
prior to any encumbrance recorded after the date of the lease af-
fecting the leased premises. No foreclosure of; deed given in lieu
of foreclosure of, or sale under the encumbrance, and no steps or
procedures taken under the encumbrance, shall affect Lessee's rights
under the lease.

4, Provisions Binding. The provisions of the lease to be

performed by either party, whether to be perfofmed at thgrpremises

or in any other portion of the premises, and whether affirmative or.
negative in nature, are intended to and shall bind and inure to the
benefit of the parties hereto, their heirs, successors, and assigns,

whether voluntary or involuntary.
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5. Purpose of Memorandum of Lease. This memorandum of lease

is prepared for the purpose of recordation, and it in no way

modifies the provisions of the lease referred to in paragraph 1.

This exhibit is attached to the lease pursuant to paragraph 40.

. THE CITY OF SAN DIEGO

ASSISTANT TO rHE SITY MANAGER
CHOLLAS GARDENS LIMITED,
A California Limited Partnership

By: HOUSING OPPORTUNITIES, INC.,

APPROVED as to form and legality this | ( day: ofi:19—¢a~&¢r\,

1980.

JOHN W. WITT, City Attorney

By:
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RESOLUTION No. R— 252633 (R 81-381 )
" Adopted on SEP 9_ 1980

BE |IT RESOLVED, by the Council of The City of San Diego as follows:

At

That the City Manager is hereby authorized and empowered

to execute an Optidn Agreement between the City and CHOLLAS
GARDENS LIMITED, a California limited partnership, (with HOUSING
OPPO&TUNITIES, INC., a non-profit corporation, as its managing
general partner), which Option Agreement provides for the lease
and development of a parcel of City-owned land located at 55th
and College Grove Drive, with a lease term of 55 years, to be
utilized solely and exclusively for the construction and opera-
tion of a 60 unit low income senior citizens residential rental
complex with the City to receive income in the event gross
income exceeds operating expenses and a 6% rate of return on
the investment of the limited partnefs.

BE IT FURTHER RESOLVED, that, contingent upon satisfaction
of all the terms and conditions of the Option Agreement by
Chollas Gardens Limited, the City Manager is hereby authorized
and empowered to exeéute sald Lease Agreement, a copy 6f which
Option and Lease Agreement are cumrulatively on file in the

office of the City Clerk as Document No. RR— 25%%:5

APPROVED: JOHN W. WITT, City Attorney

P

Harold oO. Valderhaug,‘Depé}y

HOV:ps:559
8/22/80
Or.Dept. Hsg. Comm.

01031
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Passed and adopted by the Council of The City of San Diego

on SEPTEMBER 9, 1980 , by the following vote:

e - . . ——

YEAS: Mitchell, Lowery, Williams, Gotch, Killea, Mavor Wilson,

NAYS: Schnaubelt.

ABSENT: Cleator, Stirling.

AUTHENTICATED BY:

—

PETE WILSON,
Mayor of The City of San Diego, California.

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California.

(SEAL)

By MAYDELL L. PONTECORVO ,. Deputy.

I HEREBY CERTIFY that the above and foregoing is a full,

Q. 257848

passed and adopted by the Council of The City of San Diego,.
California, on SEP 9 1980 .

true and correct copy of RESOLUTION NO.

CHARLES G. ABDELNCUR
City Clerk of The City of San Diego, California.

(SERL) W\?/m@ - , Deputy.

Magde 11 L. Pontecorvo

! -“iiza
- \"- .-.

(Rev. 12/75¢,3f
lo L

01032



