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ASSIGNMENT AND CONSENT

This Assignment and Consent is entered into by and among San Diego Central
Cooling Company {"SDCCC"}, RSD Power Partners, L.P., a Delaware limited partnership
("RSD"), and The City of San Diego ("CITY").

RECITALS

A. By Ordinance 10639NS dated July 29, 1971, CITY granted to Applied
Energy, Incorporated, that certain Nonexclusive Franchise (the "franchise”). By Ordinance
17169NS dated October 11, 1988, CITY consented to the assignment of the franchise to
SDCCC.

B. SDCCC desires to assign its rights and obligations under the franchise to
RSD, pursuant to Section 15 thereof, and to guarantee RSD’s performance under the
franchise.

C. CITY desires to accept the above assignment of the franchise.
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NOW, THEREFORE, the parties hereby agree as follows: FILED MAY 3 11334

OFFICE OF THEE CITY CLERK
SAN DIEGO, CALIFORNIA
1. Assignment. As of the effective date of the ordinance approving the
assignment, SDCCC assigns the franchise to RSD. In connection therewith, RSD hereby
agrees to be bound by and comply with the terms and conditions of the franchise.

2. Guarantee. Upon the effective date of the assignment of the franchise to
RSD, SDCCC hereby guarantees the performance by RSD of its obligations under the
franchise.

3. Acceptance. CITY hereby agrees, accepts, and consents to the assignment
of the franchise from SDCCC to RSD in accordance with the terms and conditions set
forth herein.

RSD POWER PARTNERS, L.P. SAN DIEGO CENTRAL COOLING COMPANY
By: __ RSD POWER CORP. By: M / - M
Title: General Parﬁr;er' Title: MltC - P/(J :Z/f/w/’

/ Rober‘t E. “Swanson
Title: presmenfp THE CITY OF SAN D|Eeib>
. By: O
JOHN W, TY. ATTORNEY
Title: / Reall:',m// sots Director

CHiEF DEPUTY Y
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ORDINANCE NUMBER O- (NEW SERIES)

MAY 31 1994

ADOPTED ON

AN ORDINANCE OF THE CITY OF SAN DIEGO, WHICH
GRANTED ORDINANCE NO. 0-10639 (NEW SERIES),
TO APPLIED ENERGY, INCORPORATED, A NON-
EXCLUSIVE FRANCHISE FOR A PERIOD OF FIFTY
YEARS TO CONSTRUCT, MAINTAIN AND USE PIPES
AND APPURTENANCES TO CARRY TEMPERATURE-
CONTROLLED WATER FOR HEATING AND COOLING
PURPOSES IN STREETS WITHIN THE CITY OF SAN
DIEGO AND TO UTILIZE SAID PIPES AND
APPURTENANCES IN SAID STREETS FOR
TRANSMITTING TEMPERATURE-~CONTROLLED WATER FOR
USE OUTSIDE THE BOUNDARIES OF THE CITY FOR
HEATING AND COOLING PURPOSES, IS HEREBY
SUPPLEMENTED TO AUTHORIZE THE FRANCHISE TO BE
ASSIGNED TO RSD POWER PARTNERS, L.P.,
PURSUANT TO THE PROVISIONS OF SECTION 15 OF
THE AGREEMENT.

BE IT ORDAINED, by the Council of The City of San Diego, as
follows:

Section 1. That San Diego Central Cooling Company is hereby
authorized to assign its rights and obligations under that
certain Contract Regarding Non-exclusive Franchise by and between
City and Applied Enerqgy, Incorporated -, dated July 29, 1971, (the
"Agreement") to RSD POWER PARTNERS, L.P., a Delaware limited
partnership, pursuant to Section 15 of the Agreement and to
guarantee RSD Power Partners’ performance under the Agreement.

Section 2. That City hereby accepts the above assignment of
the Agreement, under the terms and conditions on file in the

18075

office of the City Clerk as Document No. 00- and

releases San Diego Central Cooling Company from any liability
thereafter occurring under the Agreement.
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Section 3. This ordinance shall take effect and be in force

on the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

w VL,

Harold O. Valderhaug ‘g
Chief Deputy City Attorney

HOV:ps
05/03/94
Or.Dept:REA
0-94-111
Form=o+t
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Passed and adopted by the Council of The City of San Diego on
MAY 311394 by the following vote:

YEAS: Mathis, Roberts, Kehoe, Stevens, Warden, Stallings, McCarty, Vargas,
Mayor Golding. '

‘NAYS: None.
NOT PRESENT:

AUTHENTICATED BY:
SUSAN GOLDING

Mayor of The City of San Diego, California

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California

(Seal)
By: Esther Cerezo , Deputy

I HEREBY CERTIFY that the abovejﬁggyﬁggegoing is a full, true and
correct copy of ORDINANCE NO. O- (New Series) of The

city of San Diego, California.

I FURTHER CERTIFY that said ordinance was not finally passed
until twelve calendar days had elapsed between the day of its

introduction and the day of its final passage, to wit, on

MAY 16’ 1994 and on MAY 3 1 19‘% .

I FURTHER CERTIFY that the reading of said ordinance in full was
dispensed with by a vote of not less than a majority of the
members elected to the Council, and that there was available for
the consideration of each member of the Council and the public

prior to the day of its passage a written or printed copy of said

ordinance.

CHARLES G. ABDELNOUR

city Clerk of The City of San Diego, California

(Seal)
By: , Deputy
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ijnlnto by and among Applied Energy, Incorporated ("AEI"), Energy

2 _Factors, Incorporated ("EF1I”), San Diega Central Coolxng Comoany' '

. ( sbcces) and .The Czty of San Dxego ('Customer )

e

| ‘ RECITALS - S o
AL

AEI desxres to assxgn zts rlghts and oblxgatxons under =

that certain Contract Regarding Nonexclusive Franchise by and .
”between Customer and AEI dated July 29,
aJ'EFI

BI
-'F@the Agreement to SDCCC, pursuant to Section 15 of the Agreement,
'fgaand to guarantee SDCCC's performance under the Agreement.

:ﬁ C.. Customer desxres to accept the above assxgnments of

’ﬁffthe Agreement and to release AEI Erom any llabllxty thereafter
’TZ_occurrlng under the Agreement.;

Now THERE’ORE. the partzes hereby agree as Eollows.

) l. A551onment. ‘Effective August 1,
" Agreement to EFI,

SDCCC. In connection therewikth, SDCCC hereby agrees to be bcund
-and to cemply with the terms and conditions of the Agreement.

2. Guarantee. Upon the effective date of the assignment
of - the Agreement to SDCCC, EFI hereby guarantees the performance
w‘I:y SDCCC of its obllgatxons under the Agreement.

" 3. Acceptance. . Customer hereby agrees. accepts and
a;mconsents to the assxgnment of the Agreement from AEI %o EFI and

A.IGNMENT AND consznr . ALV

Thzs Asszgnment and Consent (the 'Assxgnment ) 1s entered'

1971 (the 'Agreement ) to;!;‘fff?i "
pursuant to Sectzon lS to the Agreement. o : T

EFI desxres to a551gn ltS rlghts and oblxgat1ons under:-

1988, AEI assxgns the_
and EFI simultaneously assigns the Agreement to

- froem EFI to SDCCC. Ln accordance with tne terms and condxtzons set

..{;fortn herezn.;x~

':fAPPero ENE

——

W‘A— T~

’
s

. = , /// ’
ciol.. PRESIOENT % 7

Title*

ASSISTANT TO THE CITY MANAGER
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ORDINANCE NUMBER O-_ 17163 (nzw szmrzs)

(0-89-42) -

ADOPTED ON R - o

AN ORDINANCL OF THE CITY CF SAN DIEGO WHICH L
GRANTED ORDINANCE NO. 0-10639 (NEW SERIES), TO
APPLIZD ENERGY, INCORPORATED, A _NON-EXCLUSIVE

- FRANCHISE FOR A PERIOD CF FIFTY YEARS TO
- CONSTRUCT, MAINTAIN AND USE PIPES AND .
APPURTENANCES TO CARRY TEMPERATURE-CONTROLLED
- ‘WATER FOR EEATING AND COQLING PURPOSES IN - T
STREETS WITHIN THE CITY OF SAN DIEGO AND TO -
UTILIZE SAID PIPES AND APPURTENANCES IN SAID -
"STREETS FOR TRANSMITTING TEMPERATURE- )
.- CONTROLLED WATER FOR USE QUTSIDE THE o
. BOUNDARIES OF THE CITY FOR HEATING AND COOLING
' PURPOSES, IS HEREBY AUTHORIZED TO BE ASSIGNED

- TQ ENERGY FACTORS, INCORPORATED, WHICH WILL

- ASSIGN THE AGREEMENT TO SAN DIEGO CENTRAL
COOLING COMPANY, PURSUANT TQO THE PROVISIONS OF
SECTION 15 OF THE AGREEMENT,

BE IT ORDAINED, by the Council of The City of San Diego, as

follows:

Section 1. That Applied Enerqy} Incorporated is hereby :

: authorzzed to assign its rights and obliqat;ons under that

4,;.certaln Contract Regarding Non-exclusxve Franchise by and between_

::‘:CLty and Applled Energy, Incorporated, dated July 29, 1971, (;he“f

,'Agreement") to Energy Factors, Incorporatgd.

Sectxon 2. That Energy Fac:ors. Incozporated, ;; hereby

;authorzzed.to asszqn its right: and oblxqatxons under the
-5f€*Aqreement to San Diego Central Coolinq Ccmpany, pursuant to

1f$ect1cn 15 of the Agreement. and to quarantee San Diego Central

Coollnq Company's performance under tho Agreement,

Section 3. That C;ty hereby accepts the ahove assignments of

. the Agreement, under the terms and conditicns on file in the

AN
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'the:eafter occurrznq under the Agreement.,.'?i?-

“ﬂ Sectzon 4 Thls ordlnance shall take effect and be in force

Q-ion the th;rt;eth'day from and after its passage.?

.. - Fitzparrick ; e
_Assistant ity Attcrney;'

a;08/26/88 PR - B .
- Or.DeptiAtty. LYl T TR L R iR
$0-89-42 . T ot T T

. Form=o.none ' S o oo
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,._"":‘Pla'ssed and adopted'by t‘Councﬂ of The Cxty of San Di. en -
Ll by the follomng vote: .

YEAS Wc:lfsheme.. Rcberts Mc':oll, Pratt, St:uz.ks:m Hende:-sm, Mc:a:ty

" Filnar, andOCcnnor:. S L

s e

“NOT PRESENT: None. |

AUTHENTICATED BY:™ . 7 .. S
e DL Mayor of The C:ty of San Diego Cahforma :

CHARLES G. Asnzu.oun o

L (sealy L -
L C:ty C'lerk of The Clty of San Dxego Cahfm-ma

- By " oo M. meTm ) Deputy

I HEREBY CERTIFY that the above and fcragoing is a full, trie and correct copy
of ORDINANCE NO. _f)- 17163 (New Series) of the City of $an Oiega, California.

I FURTHER CERTIFY that said ordinance was not fmany Passed until twelve calendar
days had elapsed between the day of its introduction and the day of its fma]

passage, to wit, cn T 111388 » and on .
P_RUATUE A= aTrIY abes oofd omdimamma iies oad S L7y oL e fan £3-.1 ————e e :
TPty —taed=in Figets s .

"1 FURTHER CERTIFY that the read'lng of said ordmance in fu]l was d1spensed with
i -by a vot2 of not less than a majority of the members elected to the Council, and -
‘that there was avaﬂable for the cansideration of each member of the Council and -
. the public pnor tc the day of its passage a written or pnnted capy of said
' ordmance. : ‘ |

CHARLES G. ABDELMOUR

City Clerk of The City of San Diega, California

meﬂ/( /M

(Seal)

Deputy ...
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o UWET ) BOND NO. 887749
oo LT U PREMIUM: $63.00

| KNOW ALL MEN BY THESE PRESENTS: = » 0%

‘and by virtue of the liws of the State of California, and having its office and -. . -
"’ principal place of business in the City and County of San Diego, State of - -~ . * ...
" California, ds Principal, and GENERAL INSURANCE COMPANY OF AMERICA, °
2 corporation orgdnized and existing under the laws of the State of V’ashington
| ~and duly‘authorized to do business in the State of California, as Surety, are = . .
. held and firmly bouad unto the CITY OF SAN DIECO, a municipal corporation

- ‘duly created and existing under and by virtue of the laws of the aforesaid state,
“in the penal sum of FIVE THOUSAND AND NO/1C0 DOLLARS {§5,000.00), for
-the payment whereof well and truly té be made to said city said Principal binds
itself, its successors and assigns, and said Surety bind itself, its successors

and assigns, jointly and severally, firmly by these presents,

_ That APPLIEZD ENERGY, mC.a corporation duly organized a.nde.xxstzng under

I'ZEZ CONDITION of the above obligation is such that

WHEREAS the City Council of said city under and pursuant to the laws of the
State of California relating to the granting of franchises by municipalities, did
on the - 29th day of July, 1971 ' by Ordinance No.

‘ 10639, New Series, ' duly and regularly adopted by said
Council, grant to said APPLIED ENERGY, INC., its successors and assigns,
A Iranchise in said city to construct, maintain and use pipes and appurtances
to carry temperature-controlled water for heating and cooling purposes in
sireets within the City of San Diego, for the period and upon the terms and
conditions as more fully set forth in said ordinance, which is now on file in




JuL 29 1871

on
, ORDINANCE NO. 10639
= (New Series)
ORDINANCE GRANTING 7O APPLIED EMERGY,
INCORPORATED, A NON-LZCLUSIVE

FRANCHISE FOR A PERIOD OF FIFTY YEARS TO
CONSTRUCT, MAINTAIN AID USE PIPES AND
APPURTENANCES TO CARRY TEMPERATURE-
CONTROLLED WATER FOR HEATING AND COOLING
PURPOSES IN STREETS WITHIN THE CITY OF SAN
DIEGO AND 70 UTILIZE SAXYD PIPES AND APPUR-
TENANCES IN SAID STREETS FOR TRANSMITTING
TEMPERATURE-COHTROLLED WATER FOR USE OUZL-
SIDE THE BOUNDARIES OF THE CITY FOR HEATING
AND COCLING PURPOSES, AND PROVIDING THE
TERMS AND COHDITIONS OF THE FRANCHISE SO
GRANTED.

BE IT ORDAINED, by the Council of The City of Sén Dicgo,
as follows: -
'Section l. DEFINITIONS
'““‘Whenéver in this ordinance the words or phrases herein-
after in this section defined are used, fhey shall have the
respective meaningg_assigned to them in the following definitions:

(a) The word “"Grantee" shall mean APPLIED ENERGY,

INCORPORATED, a corporation organized and existing

~under and by virtue of the State of California; its lawful

successors and assigns; |
(b) The word "City" shall mean The City of San
Diego, a municipai corvoration of the State. of California,
in its present incorporated form or in any later reorganized,
consolidated, enlarged or reincorporated form;
. {c) The vord "streets" shall mean the public free-

ways, highways, streeté,:wéyé, alleys and places as the

same now or may hereafter exist within the City;



(d) The phrase "pipes agd’appu;tenances“ shall
mean pipes, pipelines, mains, services; traps, wvents,
vaults, manholes, meters, gauges, regulators, valves,
conduits, appliances, attachments, appurtenances and,
withdut limitation to the foregoing, any other properﬁy
located in, upon, along, across, under or over the
streets of the City and used or useful in transmitting
or distributing temperature controlled water, sometimes
otherwise referred to as “facilities";

{e) The phrase "construct, maintain and use" shall
mean to construct, erect, install, operate, maintain,
use, repair, relocate or replace pipes and‘appurtenances
thereto in, upon, along, across, .under or over the
streets of the City;

(f) The phrase "gross receipts” shall mean all
gross operating revenues received by Qrantee from‘the
sale of the service of providing temperature controlled
water to Grantee's customers with points of service
within the corporate limits of the City to the extent
that said gross operating revenues are derived from
service which requires the use by Grantee of the pipes
-and appurtenances located upon, along, acroés; under or
over the sﬁreets of the City under the terms and con-~-
ditions of the franchise granted herein,

Section 2. PURPOSE

The nonexclusive franchise (1) to construct, maintain



1

and usg in said streets all pipes and appurtenances whenéver
and wherever necessary to transmit and distribute temperature-
controlled water for, and for use by consumers for, heating
and cooling purposes, and (2) to utilize said pipes and
appurtenanées in said streets for transmitting temperature-
controlled water for use outside the boundaries of the City
for heating and cooling purposes is hereby granted to

APPLIED ENERGY, INCORPORATED , its successors

and assigns.

Section 3. TERM

_The;righ#, privilege and franchise, subject to each and
all of the terms and conditions'contained in this ordinance

hereby is granted to. APPLIED ENERGY,.INCORPORATED

a corporation organized and existing undéf and by virtue of
£he laws of the State of California, for the term of fifty (59)
fears from and after the effective date hercof.

Section 4. CONSIDERATION

The rights and privileges herein granted-are upon the
express condition that Grantee, as consideration therefor and
as compensation for the use of the streets of the City as herein
authorized and permittéd, shall pay each year to City in lawful
money of the United States, a sum equal to the amounts or
percentages of Granﬁee's gross receipts as set forth in the
schédule below in the manner and on the conditions as set forth

in Secticn 5 hereof. ST



Calendar Year

SCHEDULE

1972

1973

1974

1975

1976

1977

Rev, 6=-23-71

Amount or Percentage

$1,000 or 3% of gross receipts
whichever is greater

1,000 or 3% of gross receipts,
. whichever is greater

1,000 or 3% of gross receipts,
whichever is greater

1,000 or 3% of gross receipts
whichever 1is greater

1,000 or 3% of gross receipts
whichever is greater

and thereafter to the end of

the term of the franchise 3% of gross receipts

Section 5. RECEIPTS, DATES OF PAYMENT TO CITY,
(a) On or before the 15th day of February
calendar year during the term of this franchise

five (45) days after the expiration of the term

AUDITORS
of each
and forty-

of this

franchise, Grantee shall file with the City Clerk of City,

the original, and with the Auditor of City, one
statement showing the gross receipts during the
calendar year or fractional calendar year,

{b) Within ten (1l0) days after the filiing
statement required to be filed on or before the
of February 1972, Grantee shall pay to the éity

the money herein required to be paid by Grantee

copy of a

preceding

of the
15th day
Treasurer

to City

upon the basis of the data set forth in said statement.



(c) Thereafter, no latef than the 25th day of
May, the 25th day of August and the 25th day of November
of each calendar year during the term of this franchise
Grantee shall pay to the said City Treasurer one-fourth
(1/4) of the money herein required to be paid by Grantee
to City upon the basis of the data set forth in the
statement required by Section 5(a) hereof. By thié
methed of payment it is contemplated and understood that
Grantee is in effect paying the money herein.required to
be paid by Grantee to City under this subsection on the
basis of gross receipts for the preceding calendar year
and that an adjustment shall be made as more fully set
forth in Section 5(d) hereof. .

(d) wWithin ten (10) days after the filing of the
statement reguired by Section 5(a) hereof, Grantee shall
pay to the said City Treasurer, or receive as a refund
from the City, as the case may be, a sum of money equal
to the difference between the sum of the payments of
money made in accordance with Section 5(¢) hereof and
the annual payment of money herein required to be paid
by Grantee to City upon the basis of the data set forth
-in" said statement.

(e) The City Auditor, or any qualified person
designated by the City, at any reasonable time during

business hours, may make examination at Grantee's office



or offices, »of its books and recorés, germane to and
for the purpose of verifyving the data set forth in the
statement required by Section 5(a) hereof.

(f) All books and records subject to examination
by City Auditor, or qualified person designated by City,
shall be kept within the County of San Diego, or in such
other place as the reasonable convenience of Grantee.
may require; and in the event that it becomes necessary
for said City Auditor, or any representative designated
by the City to make such examination at any place other
than within thé County, then, in that event, all increased
costs and expenses to Cify necessary or incident to such
examination and resulting from such books and records
not being available within the County, shall be paid City
by Grantee on demand.

(qg) Grantee shall file with the City Manager a
copy of its annuél report to its stockholders as soon
as practicable after thé original of said report has beén
filed with the stockholders.

(h) In the event Grantee fails to make the payments
for this fran;hise on or before the dates due as herein-
above provided, Grantec shall pay as additibnal considera-
tion both of the following amounts:

(1) A sum of money equal to' two percent

(23) of the amount due. This amount is required



in order to defray those additional expenses and
costé incurred by City by reason of the delinquent
payment including, but not limited to, the cost of
administering, accounting and collecting said
delinguent payment and the cost to City of post-
poning services and projects necessitated by the
delay in receiving revenue.
(2) A sum of money equal to one percent
(1%) of the aﬁount due per month as interest and
for loss of use of the money due.
Section §. COMPLIANCE WITH LAWS
Bll facilities or equipment of Grantee that Grantee shall
construct, maintain and use or remové, pursuant fo the pro-—-
visions of the franchise granted herein shall be accomplished
in accordance with the‘ordinances, rules and regulations of
City now or as hereafter adopted or prescribed, and such rules
or regulations as are promulgated under State law or other
governmental authority having jurisdicticn in the premises.
Section 7. ADMINISTRATIVE PRACTICES
Grantee is herewith charged with the responsibility of
cooperating with City in preparing a manual of administrative
practices which shéll govern the installation and removal of
Grantee's facilities in the streets of City which shall include,
but not be limited to, cathodic protection practices. Once

each vear, commencing with the first full calendar year of the



franchise granted herein, it is to be the joint responsibility
of Grantee and City to review and update such administrative
practices. Both Grantee and City are charged with the duty to
prepare, review and update such administrative practices by

a method of mutual cooperation which shall take into considera-
tion the reasonable needs and convenience of each party; pro-
vided that said administrative practices and the terms and
conditions thereof shall be at all times subject to approval

cof the City Council as expressed by appropriate legislative
action.

Following the pfeparation of said manual, and its approval
by the City Council, it shall govern the practices of the
Grantee in its installation and removal of Grantee's facilities
in the streets of City.

Section 8. CITY RESERVED POWERS

(a) City reserves the right for itself to lay,
construct, erect, install, use, operate, repair, replacé,
remove, relocate, regrade or maintain below surface or
above surface improvements of any type or description

in, upon, along, across, under or over the streets of thé

City. City further reserves the right to relocate,

remove, vacate or replace the streets themseives. If

the necessary exercise of the aforementioned reserve

rights conflicts with any pipes and appurtenances of

Grantee constructed, maintained and used pursuant to



the provisions of the franchise grénted hereby,

whether previously constructed, maintained and used

or not, Grantee shall, without cost of expense to

City within ninety (90) days after written notice

from the City Manager, or his designated representa-
tive, and request so to do, begin the physical field
construction of changing the loeation of all facilities
or equipment so conflicting. Grantee shall proceed
promptly to complete such required work.

{b) Irrespective of any other provision of this
ordinance, Graﬁtee's right to construct, maintain and
use, or remove pipes and appurtenances shall be subject
at all times to the right of the City, in the exercise
of its police power, to regquire the removal or relocation,
of said pipes and’appurtenances theretc at the sole
cost and expense of Grantee.

Section 9. HOLD HARMLESS

Grantee of the franchise granted hereby shall indemnify,
save and hold harmless, City and any officers and employees
thereof against and from all damages, judgments, decrees,
costs and expenditures which City, or such officer or employee,
may suffer, or which may be recovered from, or obtainable
against City, or such officer or employee, for, or by reason
of, or growing out of or resulting from the'exercising by

Grantee of any or all of the rights or privileges granted



hereby, or by reason of any act or acts.of Grantee or its
servants or agents in exercising the franchise granted
hereby, and Grantee shall defend any suit that may be
instituted against City, or any officer or employee thereof,
by reason of or growing out of or resulting from the exercise
by Grantee of any or all of the rights or privileges granted
hereby, or by reason of any act or acts of Grantee, or its
servants or agents, in exercising the franchise granted hereby.

Section 10. REPAIR COSTS

Grantee shall pay to City on demand the cost of all
repairs Eo City propérty made necessary by any of the operations
of Grantee under the franchise granted hereby, provided however
that Grantee may make repairs to stfeets, sidewalks curbs
and gutters itself at its cwn cost in accordance with City
specificatibns if the game can be done without undue incon-
venience to the public use of the streets.

Section 11. FORFEITURE

This franchise is granted upon each and every condition
herein contained, and shall ever be strictly construed against
Grantee. Nothing shall pass by the franchise granted hereby
to Grantee unless it be granted in plain aﬁd unambiguous terms.
Each of said conditions is a material and essential condition
to the granting of the franchise. If Grantee shall fail,
neglect or refuse to comply with any of the‘'conditions of the

franchise granted hereby, and if such failure, neglect or

~10-



refusal shall continue for more than thirty {30) days after
written demand by the City Manager for compliance therewith,
then City, by the City Council, in addition to all rights
and remedies allowed by law, thereupon may terminate the
right, privilege and franchisé granted in and by this ordinance,
and all the rights, privileges and the franchise of Grantee
granted hereby shall thereupon be at an end. Thereupon and
immadiately, Grantee shall surrender all rights and privileges
in and to the franchise granted hereby. No provision herein
made for the purpose'of securing the enforcement of the terms
and conditions of the franchise granted hereby shall be
deered an exclusive remedy or to afford the exclusive pro-
cedure for the enforcement of said ﬁerms and coﬂditions, but
the remedies and procedure outlined herein or provided,
including forfeiture, éhall be deemed to be cumulative,

Secticn 12. ACQUISITION AND VALUATION

Nothing in this ordinance or in the franchise granted
hereby shall be construed as in any way impairing City's
rights to acquire property of Grantee through the exercise
of City's power of eminent domain or through voluntary agree-
ment between City and Grantee. In the event that City chooses
to exercise its power of eminent domain, it shall do so in
accordance with the procedures provided by the general law
of the State of California for the condemnation of property.
The valuation of such property for condemnation purposes shall

be mzde in accordance with such general law.

-11-



Section 13. PUBLICATION EXPENSE

Grantee of said franchise shall pay to City a sum of
money sufficient to reimburse it for all publication expenses
incurred by it in connection with tﬁe granting thereof;
such payment to be made within thirty (30) days after City
shall have furnished Grantee with a written statement of such
expenses.,

Section 14. AUTHORITY FOR GRANT

Notwithstanding any other provisions contained herein,
this franchise is granted solely and exclusively under
Sections 103, 104 ana 105 of the Charter of The City of San
Diego and under no other authority.

Section 15. NO TRANSFER WITHOUT CONSENT

Grantee shall not sell, transfer or assign this franchise
or the righfs and privileges granted thereby without the
consent of the City Council of The City of San Diego, as set
forth in Section 103 of the Charter of The City of San Diego;

Section 16. RIGHT OF CITY'S ELECTORS

This grant of franchise and authority shall be and is
subject to the right of the majority of the electors of City
voting at any election at any time thereafter to repeal,
change or modify the grant, and such right is hefeby expressly
agreed that at any election held in City a majority of the
electors of City voting at saiq election shall have the right
to repeal, change or modify the terms of this franchise and

the authority granted hereunder.

-12-
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Section 17. PERFORMANCE BOND
Grantee shall file and maintain a faithful performance
bond in favor of the City in the sum of Five Thousand Dollars
($5,000) to guarantee that Grantee shall well and truly
observe, fulfill and perform each and every term and condition
of the franchise herein granted. 1In case of any breach of
any condition of the franchise, any amount of the sum made
in the bond up to the whole thereof may be receiveable from
the principal and sureties upon said bond to compensate City
" for any damages it may suffer by reason of such breach. Said
bond shall be acknowledged by Grantee as principal and by a
.corporation licensed by the Insurance Commissionar of the
State of California to transact the business of a fidelity
and surety. insurance company as surety.
Section 18. EFFECTIVE DATE
This ordinance shall take effect and be in force on the

thirty-first day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

By
C. M. Fitzpatrick, Chief Deputy

CHF:vl
6-3-71 ' -13-~



Passed and adopzcd b} thc Councxl of The Cuy of S:m chvo on 3 ngy 29,'_'1971

by the followm" vote'

L YEAS: - Loftin, Landt w1111ams Morrow, Martinet Schaefer R

thvAA\S None — T T
"-f:*:':-"ABSENT " Cobd, Hiteh, Curran i

3 _-__ FRANK_CURRAN
P A o 4',"_"“ of The City d San D;:;o. Califoraia.

" AUTHENTICATED BY: R
I EDWARD NIEZLSEN
City Clerk of The City of San Diego, Califosnia,

( Seal ) - _ AR . By _ELFA_F, HAMEL . Deputy.

{ HEREBY CERTIFY that the foreoomg ordmanc:e was not finally passcd unul :wel\e calendar

days had elapsed between the day of its introduction and the day of its final passage, to wit,  on
' July 15, 1971 . and on July 29; 1971 '

IR T .. o ’e K] . [ N R



. ¢ TJVED AS T FORM -
Wt.//’ 3::..xu.£.

“-----------_

”stor.u'rxoa NO. ;20}4?/ é J-”If7/

. No'rrcn A.JD R}_sow'rm\x 'OF INTENTION OF THE
7~ COUNCIL OF THE CITY OF SAN DIEGO TO SELL
" PO THE HIGHEST RECSPOMSIBLE CASH BIDPER A
NON~-EXCLUSIVE FRANCHEISE TO CONSTRUCT, ‘
MAINTAIN AND USC PIPES AND APPURTENAMCES
TO CARRY TEMPERATURE-CONTROLLED WATER FOR .
'~ *.HEATING AMD COOLIiG PURPOSES IN TUE sm..r:rs
o OF 'raz cx'r'z OE‘ SAN DIEGO. . -

WHERLAS, the Counc;l of The Cxty of San Dlego, upon due'

“[Efconsxderatlcn, after publzc hearzngs, and upon the recom-

"_f-f;.Amendatlon of the CJ.ty Ma.nager. ‘Ias determned this j;»-J day '

'1"."of Q‘,Q I‘i '7’ to advert:.se the fact that it is in
}_.the best lnterests of the Clty of San D;ego and its thabltants'
.to grant a non- -exclusive franchise for a period of fifty (50)
years to construct, maintain and use pipes and appurtenances .
4to carry temperature-contrclle§ water for heating and cooling
pﬁrposes in the streets of the City of San Diego; and that
bids should.Se received for such franchise, and that it saould
be awarded to the highest rgsponsible bidder; and

WHEREAS, the City Attorney has prepared a form of ordinance
based upcn the recommendations of the City Manager as aforesaid
and the determinaticns of the‘Council which, if adopted by the
Council, would qfant such franchise: and

WHEREAS, the form of ordinancelhe:etofcre mentioned is
attached to this resolution as Exhibit "A" and incorperated by
" reference hereto; NOW, THEREFORE,

BE IT RESOLVED, by the Council of The City of San Dieco,

as follows:



:; ment, deletzon, or modlflcatacn of saad bid form,

. That the City Clerk be and he is he:eby authcrzzed
and dxrected to advertzse fo: sealed bids lﬂ ertlng for the
award of a franchlse Ln the fcrm set forth in Exhxblt 'A.

' ”.j 2 Sald advert;sement shall be .in the form and manner

as’ set ‘forth in a Notxce Invxtzng Bxds attached heretc as

:EXhlblt "B.

-=.;'3;* Sealed blds Ln wrzt;ng, whlch shall be in the £crm'f¥a‘
faet-fcrth;aszzkhibit “C' attached hercto and no other fcrm,;;Jm

iwzll be recelved for such franchise up tc tha

/f?l v, when the Councz.l w:.ll, in o

open sessxon, openly and publ;cly declare all bxds. Any amend-

otﬁer than'f

the insertion of names and amcunts as xnd;cated. shall cause
the bid to be declared nonresponsive and invalid.
Thereafter the franchise as above desccibec will be

struck off, sold and awarded to the perscn, firm or ccrporatlcn
- who shall make the hlghest cash bid therefor, but not less

Z; than One Thousand Dollars ($1,000); provided only, that at'che

' time of cpeaing said bids any responsible person, firm or

. corpcration present or reprasented may bid for said franchise

a sum not less than 10% above the higﬁest sealed bid therefor,

and said bid so made may be raised noc less than 10% by any

other responsible bidder,'and”said bidding may so ccntinue

until finally said franchise shall be struck off, sold and

{awarded by said Council to the highest bzdder thercfcr, in

- lawful money of the United States.

hcur ot ‘5’0 a.M.



A A.responsable person,?fxrm or ccrtcratzch. wzthrn the
'“f’:meahlng of this notzce ‘and resolutzcn shall be a person,
;flrm or ccrporatron responsxble flnanczally, capable and

T:able to construct, malntaln and use pzpes and appurtenances

to carry temnerature-controlled water for heatxng and ceollag

""«_5purposes Ln the streets of the City of San Diege, and ene who.

:Els able to comnence the operatzon of such system on the 5'

i.effectrve date of the ordlnance grant;ng such franchlse.

‘CertlfLEd check payable te the Treasurer of The c;ty of San -
EiDlego for the full amcunt of saad bid, and no sealed de
1‘shall be ccns;dered ‘unless saad cash‘or'cneck is enclosed

therewith.
The successful bidder shall then immediately fiie-a

' strety bond running to the City, to be approved by the Council,
i"xn the sum of Five Thousand Dollars (SS 000} guarantee;ng that

such bidder shall well and truly observe, fulfill and perform
each and every term and conditicn of such franchise, and tnat
in case of ‘any breach of any condition of the franchise the
whole amount of the sum named in the bond may be recoverable
from the principal and sureties upcn saiddbond. The bond
shall be riled with the Council immediately after such franchise
is awarded, and upon the'filing and approval of such bond the
franchise shall by said Council be granted by ordinance to the

person, firm or corporation to whom it has been struck off,

-5 Each sealed bzd shall be accompanxed with cash or a ;?j ;{f]’f*'"



PO 1

‘readvertlsed and agaxn offered for sale ln the same manne:

‘~?end under the same restrlctlons as here:nbefore p:ov1ded

fgrantxng such proposed f:anchxse,_yzth the exceptlon of the s
?d

,sold and awarded,tand in the case,that such$bond shall not

--'.»

Hbe so flled the award of such franchzse“shall be set aszde,- e ’

.-—~.~-
R T

.-:gfand any money Dald therefor shall be forfexted. and sazd

-franchxse shall, in the dxscretlon of saxd Counczl. be ;f'

BE IT FURTHER RESOLVED, that the oroposed ordlnancejh

ates that are 1eft blank and the name of the successful

-fbldder and grantee, lS 1n words and tigures, as set forth on’

S Exlubz.t "A. ' ‘.

APPROVED: JOHN W. WITT, City Attormey

C. M. Fitzpatrick, Chief Deputy



PY-1078 (REV, 3-73)
(For Record purposes only)

DOCUMENT RESOLUTION NO. ORDINANCE NO. _10639
TERM: (50) Fifty years BEGINNING 8/29/71
LEGAL DESCRIPTION: PROPERTY FILE CODE:SDA-F /055
Various City Streets SIZE:
DRAWING NO

PURPOSE: TO c¢onstruct, maintain, and use City streets all pipes & appurten-
ances to transmit & distribute temperature controlled water use
REMARKS: £0r consumers.

Administered by Auditors & Comptrollers, also billed by Auditors.

RENT: PER MQEER/XRAMNAXQuarterly, 3% gross as of 1-1977,

CREDITFUND _n/a _____ ACCOUNT _n/a

2% & 1 % INTEREST AMT DUE.
BILLEDON _Qrtly  FORPERIOD |N¥$§/Anns. PENALTY: %% AFTER _26th 10% AFTER DAYS
CONTACT N/A
ADDRESS N/A zip_ N/A PHONE N/A
(NAME OF LESSEE) (BRIEF LEGAL) . (EXPIRATION DATE)

APPLIED ENERGY_INC. _  VARLAMNS CITY STREETS __.8/28/21
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