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- ORDINANCE NO.

DEC 171979
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BE IT ORDAINED, bv the Council
és follows:
Section 1. DEFINITIONS
Whenever in this ordinance the
hereinafter in this section defined
the respective meanings assigned to
‘definitions:
"Crantee"

(2} The word

shall meanr

of The City of San Diégo,

words or phrasas

are used, thev shall have

them in the feollowing

San Diego Cas &

Electric Company , its lawful successors and asslgns;

(b) The word "City" shall mean The Citv of San

Diego, a municinal corporation of the State of California,

in 1ts present incorporated form or in any later recrganized,
consolidated,

. (c)

enlargedvor reincorporated form;

The word "streets” shall mean the public

freeways, highways, streets, ways, allevs and olaces
as the same now or may hereafter exist within the City;

(d) The phrase "poles, wires, conduits and anpur- -

tenances"” shall mean poles, towers, supports, wires,

- conductors, cables, guys, stubs, platforrms, crossarms,

transformers, insulaters, conduits, du ucts, vaults,

‘braces,
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- manholes, meters, cut-outs, switches, communication

circuits, appliances, attachments, apourtenances, and,
without limitation to the foregoing, any other property
located or to be located in, upon, along, acrosé,

_uﬁder or over the streets of the City, and used or
useful in transmitting or distributing electricity,
sometimes otherwise referred to as "facilities”;

(e) The phrase "construct, maintain and use" shall
mean to construct, erect, install, operate, maintain,‘
use, repair, relocate or replace poles, wires, conduits
and appurtenances thereto in, upon, aloqg, across,
under or over ths streets cf tha City;

(f} The phrase "constitutional franchise" shall
mean the right acquired through acceptance bv Grantee
or its predecessor in estate of the offer'contained in
the provisions of Section 19 of Article XI of the Con-
stitution of the State of California, as said Section
existed prior to its amendment on October 10, 1911;

(g) The phrase "gross receipts” shall méan
all gross operating revenues received by Grantee
from the sale of electricity to Grantee's customers
with points of service within tﬁe cecrporate limits
of the City (incluaing, but not limited to, sales
to military reservations with points of service
within the City's corporate limits) which are credited
in Account Nos. 440, 442, 444, 445 and 446 of the
current Uniform System of Accounts of the Federal Power
Commission as adopted by the California Public Utilities
Commission or similar superseding accounts, less
uncellectible améunts and less any refunds or rebates
made by Grantee to such customers pursuant to California

Public Utilities Commission orders or decisions.

AT



e e
D

(h) The phrgse "total system gross receipts”
shall meaﬁ all gross operating revenues received by
Grantee from the sale of ele;tricity to Grantee's
customers within its entire service territory which
are credited in Account Nos. 440, 442, 444, 445 and
446 of the current Uniform System of Accounts of the
Federal Power Commission as adopted by the California
Public Utilities Commission or similar superseding
acéounts, less uncollectible amounts and less any
refunds or rebates made by Grantee to such customers
pursﬁant to California Public Utilities Commission
orders or decisions.

(i} The phrase "allocation ratio" shall, unless
and until otherwise modified by the California Public
Utilities Commission, mean a numerical ratio determined
by the proportion which the number of Grantee's electric
customers in the City bears to all of Grantee's electric
customers throughout.its entire electric service

territory.




Section- 2. PURPOSE

The franchise (1) to use, for transmitting and distri-
buting electricity suited for lignting but for use by
consumers for any and all lawful purposes other than lighting,
all poles, wires, conduits and appurtenances which are now
- or hay hereafter be lawfully rlaced and maintained in the
streets within City under the constitutional franchise of
Grantee, (2) to construct, maintain and use in said streets
all poles, wires, conduits and appurtenances whenever
and wherever the constituticnal franchise of Grantee is not
now nor shall hereafterrbe available therefor, necessary
to transmit and distribute eléctricity suited for, and for
use by consumers for, any and all lawful purposes, and (3) to
utiiize said poles, wires, conduits and appurtenances in
said streets for transmitting electricity for use outsicde

the boundaries of City for any and all lawful purposes is

hereby granted to San Diego Gas & Electric Companv , its

successors and assigns.




Section 3. TERM

it

: The right, privilege and franchise, subject to each
and' all of the terms and conditions contained in this

ordinance hereby is granted to San Diego Gas & tlectric Company,

a corporation organized and existing under and by virtue
of "the laws of the State of California, for the term of

fifty (50) vears from and after the effective date hereof,

-
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‘Section 4. CONSIDERATION

(a) The rights and privileges herein granted
are upon the express condition that Grantee, as con-
‘sideration therefor and as cormpensation for the use
qf the streets of the City as herein authorized and
permitted, shall pay each year to City in lawful
money of the United States, a sum egual to three per-
‘cent (3%) of Grantee's gross receipts during the pre-
ceding calendar year, or a fractional year, commencing
with the date of adoption of this ordinance by the City
Council, for the first thirty {(30) years of the term of
this-franchise by the dates, in the manner, and on the
conditions as set forth in Section 5 hereof.

(b) For the last twenty (20) years of the temrm

of this franchise Grantee, as consideration and compensa-

tion for the rights and privileges herein granted and
for the use of the streets of the City as herein authorized
and permitted, shall pay each year to City in lawful |
money of the United States a sum equal to an amount to be
determined as set forth below of Grantee's gross receipts
during the preceding calendar year, or a fractional year,
for the femainder of the term of this franchise by the
-Bétes, in ﬁhe manner and on the conditions as set forth
in Section 5 hereof, |

(c) Determination of the amount to be paid as
set forth in Section 4(b) above shall be made by good

faith negotiation between City and Grantee commencing

not less than six (6) months prior to the expiration of

" the first thirty (30) year period, In the event that at

the conclusicn of the first thirty.(BO) year period .

"said good faith negotiation dces not result in a deter-

mination of the amount to be paid by'Grantee during the




lést twenty (20) years {or 19 years, 6 months, as the

case nay be) of the term of this franchise, then this
question (and'no other) shall be subnitted to binding
arbitration as hereinafter set forth; provided howaver
that no later than fiffeen (15) days prior to the end
of the first Ehirty (30) year period the parties may
mutually agree to extend the time for said good faith
negotiation for an additional six (6) months if they so
desire, during which time Grantee shall continue to pay
a sum equal to three percent (3%) of Grantee's gross
receipts as consideration for the rights and privileges

herein granted. Unless City and Grant=sc inutually acgree

in writing to a modification prior tec the conclusion of
the first thirty (30) year period (or at the conclusion

of the additional six (6) month period as provided for

-

above) then the determination of the number of arbi-
trators, the time and mode of their selection, and the
rules of practice and procedure to be followad shall be
as set forth herein.

(d) Within thirty (30) days after thg end of the
first‘thirty (30) year period or witinin thirty (30) days
after thé six (6) month extension provided for above, as
the case may be{ Grantee and City shall each appeint a
person to serve as an arbitrator and shall give written
notice to the cther party of such appointment.

{e) The two persons so appointed shall then agree
upon and secure a third arbitrator. 1If the third arbi-
trator should not be secured within thirty (30) days from
the selection of the arbitrators by Grantee and City
respectively, then upon application in writing by either
City or Grantee to the Chief Justice of the California

State Supreme Court, said Chief Justice shall be empowered

to appoint a third arbitrator. MNo person shall be




éligible for appointment by said Chief Justice who

is an officer or employee of City or Grantee, or a
shareholder of Grantee.

(f) The arbitrators so appointed shall hear
“evidence submitted by both City and Grantee and may
_call for additional information, which additional.

information City or Grantee shall furnish to the
extent feasible. An award, decision or determination

in writing and signed by a majority of the arbitrators

———shall be made within sixty (60) days after the selec-

tion of the third arbitrator and shall be conclusive
with respect to the issue submitted and shall be kinding
upon both City and Grantee.

(g) Except as otherwise provided in this section,
the arbitration shall be governed by the rules of

‘practice and procedure of the American Arbitration

Association from time to time in force, except that, if
such rules and practice as herein modified shall con-

flict with the California Code of Civil Procedure or any

—-~-——pther ‘provision of California law then in force, such

California rules and provisions shall gpﬁern. This

submission and agreement to arbitrate shall be

- ---—gpecifically enforceable. 'The award of the arbitrators

or a majority'of them upon the question submitted to

~-~-~~them hereunder shall be final and binding upcn the

parties to the extent and in the manneix provicded by the
California Code of Civil Procedure.

(h) Each party‘shall bear the fee and personal
expenses of the arbitrator appointed by it together with
the fees and expenses of its own counsel and of its own
witnesses. All other costs and expenses of the arbitra-
tion, including the cost and expense incurred by reason

of selection of the third arbitrator as hereinabove

proQided, shall be borne equally by City and Grantee.




Section 5. REPORTS, DATES OF PAYMENT TO CITY, AUDITS

(a) On or before the 15th day of February of each
calendar year during the term of this franchise and
forty-five (45) days after the expiration of the term
-of this franchise, Grantee sﬁall file with the City
Clerk of City, the original, and with the Auditor of
City, one copy of a statement showing the gross receipts
"during the preceding calendar year or fractional
caleﬁdar year.

(b) Within ten (10) days after the filing of the
statement required to be filed on or before the 15th
day of February 1971, Grantee shall pay to the Cit§
Treasurer the money herein required to be paid by
Grantee to City upon the basis of the data set forth
in said statement.

(c) Thereafter, no later than the 25th day of
May, the 25th day of Aﬁgust and the 25th day of
November of each calendar year during the term of this
franchise Grantee shall pay to the said City Treasurer
one-fourth (1/4) of the money herein required to be
- paid by Grantee to City upon the basis of the data set
forth ih the statement required by Section 5(a) hereof.
~-By this method‘of'bayment it is contemplated and under-
stood that Grantee is in effect paying the money herein
required to be paid by Grantee to City under this sub-
section on the basis of gross receipts for the preceding
calendar year and that an adjustment shall be made as
more fully set forth in Section 5{(d) hereof.

(d) Within ten (10) days after the filing of the
statement required by Section 5(a) hereof, Grantee

-shall pay to the said City Treasurer, or receive as a

refurd from the City, as the case may be, a sum of money




equal to the difference between the sum of the payments
of money made in accordance with Section 5(c) hereof
and the annual pa&ment of money herein reguired to

be paid by Grantee to City upon the basis of the data
set forth in said statement.

(e) The City Auditor, or any qualified person
designated by the City, at any reasonable time during
business hours, may make examination at Grantee's
office or offices, of its books and records, germane
to and for the purpose of verifying the data sat forth
in the statement required by Section 5(a) hereof.

(f) All books and records subject to examination
by City Auditor, or qualified person designated by City,
shall be kept within the County of San Diego, or in
such other place as the reasonable convenience of
Grantee may require; and in the event that it
becomes necessary for said City Auditor, or ény
representative designated by the City to make such
examination at any place other than within the Courty,
then, in that e&ent, all increased costs and expenses
to City necessary or incident to such examination
and reéulting from such books and records not heing
..available Qithin'the County, shall he paid City hy
Grantee on demand.

. (g) Grantee shall £f£ile with the City Manager
a copy of its annual report to the California Public
Utilities Commission, or its successor in authority,
as soon as practicable after the original of said

report has been filed with said Commission, or its

successor in authoritv.

-




{h} In the event Grantee fails to make the

payments for this franchise on or before the dates
due as hereinabove provided, Grantee shall pay as
additional consideration both of the follewing amounts:
(1) A sum of money equal to two percent
(2%) of the amount due. This amount is required
in order to defray those additional expenses and
. costs incurred by City by reason of the delinquenf
payment including, but not limited to, the cost
of administering, accounting and collecting said
deliqquent payment and the cost to City of
postponing services and projects nacessitated by
the delay in receiving revenue.
{2) A sum of money equal to one percent
(1%) of the amount due per month as interest and

for loss of use of the money due.




p : ' | Section 6. COMPLIANCE WITH LAWS

All facilities or ecuipment of Grantee that CGrantee
shall construct, maintain and use or remove, pursuant to
the provisions of the franchise granted herein shall be
accomplished in accordance with the ordinances, rules
and regulations of City now or as hereafter adopted or
prescribed, and such rules or regulations as are promul-
gated under State law, or orders of the Public Utilities

Commission or other governmental authority having

jurisdiction in the premises.




Section 7. ADMINISTRATIVE PRACTICES

Grantee is herewith charged with the resmnonsibility
of cooperating with City in prenaring a manual of
adﬁinistrative practices which shall govern the installa-
tion and removal of Grantee's facilities in the streets
of City which shall include, but not bhe limited to,
cathodic protection practices. Once each year, commencing
with the first full calendar year of the franchise granted
herein, it is to be the joint responsibility of Grantee
and City to review and update such administrative nractices.
Both Grantee and City are charged with thc duty to prapare,
review and update such administrative practices by a
method of mutual coogeratioﬁ which shall take into con-
sideration the reasonable needs and conveniznce of each
party; provided that said administrative practices and
the terms and conditions thereof shall be at all tires
subject to approval of the City Council as expressed by
appropriate legislative action.

Following the preparation of said manual, and its
approval by the.City Council, it shall govern the prac-
‘tices of the Grantee in its installation and remcoval of

Grantee's facilities in the streets of Citv.

v
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Section 8. CITY RESERVED POWERS

(a) City reserves the right for itself to lay,
construct, erect, install, use, operate, repair,
replace, remove, relocate, regrade or maintain below
surface or above surface improvements of any type
or description in, upon, along, across, under or
over the streets of the City. City further reserves
the right to relocate, -remove, vacate or replace
the streets themselves. If the necessary exercise
of the aferementioned reserve rights conflicts with
any poles, wires, conduits,‘and appurtenances of
Grantee constructed, maintained and used pursuant
to the provisions of the franchise granted hereby,
whether previously cohstrucfed, maintained and used
or not, Grantee shall, without cost or expense to
City within ninety (90) days after written notice
from the City Manager, or his designated representa-
tive, and request so to do, begin the physical field
construction of changing the location of all facilities
or eguipment so conflicting. Grantee shall proceed
promptly to c0mpl§te such required work.

(b) irrespective of any other provision of
this ordinance, Grantee's right to construct, main-
tain and uée, or remove poles, wires, conduits, and
appﬁrtenances thereto shall be subject at all times
to the right of the City, in the exercise of its
police power, to require the removal or relocation,
to either overhead or underground locations, of said

poles, wires, conduits and appurtenances thereto at

the sole cost and expense of Grantee.
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Section 9. UNDERGROUNDING OF FACILITIES

(a) Presently, Grantee is engaged in a program
of converting to underground certain of its facilities
iﬁ accordance with Decision No. 73078 of the California
Public Utilities Commission. At this time, said
decision requires Grantee to budget prior to the end of
each calendar year certain sums of money for said pro-
gram for the next succeeding year and allocate these
sums to undergrounding projects in the various govern-
mental jurisdictions throughout Grantee's entire electric
service territcry on the basis of the number cf electric
customers in each governmental jurisdiction. Grantee
is willing to increase the amounts of money budgeted for
said program and as a portion of the consideration for
the granting of the rights and privileges contained in
this franchise shall accomplish this in the following
manner.

(b) Grantee shall apply annually to the California
Public Utilities Commission for authority to budget
amounts of money for the undergrounding of exisﬁing
overhead facilities in the City. 1In its application for
calendar year 1911 Grantee shall apply to increase the
“amounts of money fq be budgeted for such undergrounding
in the City from the amount budgeted for 1970 by an
amount eqﬁivalent to one-half of one parcent {(1/2%) of
its total system gross receipts for the calendar year
preceding the year of applicatidn (i.e., 1969) multiplied
by the allocation ratio. Thereafter Grantee shall
increase each year the amount so applied for by one-half
percent (1/2%) of its total system gross receipts for

the calendar year preceding the year of application

-15-
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multinlied by the allocation ratio until such budgeted

amounts of money for undergrounding in the City reach a
sum which is equal to four and one-half percent (4 1/2%)
of said total system gross receipts multiplied by the
allocation ratio. Thereafter Grantee shall continue to
apply to budget an amount of money equal to four and one-
half percent (4 1/2%) of said total syétem gross receipts
multiplied by the allocation ratio for such under-
grounding conversion.

(c) If the amounts so budgeted for any calendar
year are not expended in that calendar year or the next
two succeeding calendar years following the'budgeting
thereof because of forces beyond the control of Grantee,
then in that event and that évent only Grantee may
reallocate the unexpended amounts of money, in its
discretion, for any other lawful purpose.

(d) This section shall not be deemed in any way to
be an impairment of City's rights as more particularly
set forth in Secticn 8 of this ordinance. Nothing con-
tained hereiﬁ is intended to prevent Grantee from

informing City and the California Public Utilities

Commission of then existing or foreseeable economic con-

ditions or other factors wﬁich in the cpinion of Grantee
make unwise the granting in whole or in part, of the
particular annual application.

(e} This section is intended only to be a measure
of a portion of the consideration to be paid by'Grantee
to City for the rights and privileges granted herein

and therefore it does not create or confer any rights

or obligations to any one other than City or Grantee.




éectién 10. HOLD HARHLESS :
Graritee of the franchise granted hereby shall indemnify,
save and hold harmless, City and any officers and employees
théreof against and from all damages, judgments, decrees,
costs and expenditures which City, ror such officer or
employee, may suffer, or which may be recovered from, or
obtainable against City, or such officer or employee, for,
or by reason of, or growing out of or resulting from the
exercising by Grantee of any or all of the rights or
briviléées gfanted hergbf, 5r b& reason o0ix any act or
acts of Grantee or its servants or agents in exercising
the franchise grantaed hereby, and Grantee shall defend anvy
suit that may be instituted against City, or anv officer
or employee thereof, by reason of or growing out of or
resulting from the exercise by Grantee of any or all of the
rights or privileges granted herebhy, or bv reason of any'

act or acts of Grantee, or its servants or agents, in

exercising the franchise grantecd hereby,
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Section 11, REPAIR COSTS

Grantze shall pay to City on demand the‘cost of all
repairs to City property made necessary by any of the
operations of Grantee under the franchise grénted hereby,
provided however that Grantee may make repaifs to streets,
sidewalks, curbs and guttefs itself at its own cost iﬁ
accordance with City specifications if the same can be
done without undue inconvenience to the public use of the

streets,




Secticn 12, FORFEITURE

This franchise is granted upon each and every condition

herein contained, and shall ever be strictly construed against

Grantee, Nothing shall pass by the franchise granted hereby

to Grantee unless it be granted in plain and unambiguous
ﬁerms. Each of said conditions is a mgterial and essential
condition to the granting of the franchise. If Grantee shall
fail, neglect or refuse to comply with any cf the conditions
of the franchise granted hereby, and if such failure, neglect
or refusal shall continue for more than thirty (30) days

after written demand by the City Manager for compliance there-
with, then City, .by the City Council, in addition to all
rights and remedies allowed by law, thereupcon may terminate
the right, privilege and franchise granted in and by this )
ordinance, and all the rights, p;ivileges and the franchise of
Grantee granted hereby shall thereupon be at an end. Thereupon
and immediately, Grantee shall surrender all rights and
privileges in and to the franchise granted hereby. HNo pro-
vision herein made for the purpose of securing the enforcement
of the terms and conditions of the franchise granted hereby
shall Le deemed an exclusive remedy or to afford the exclusive
procedure for the enforcement of said terms and conditions,

but the remedies and prbcedure outlined herein or provided,

including forfeiture, shall be deemed to be cumulative.




S;ecti(.)n 13. ACQUISITION AND VALUATION

Nothing in this ordinance or in the franchise granted
hereby shill be construed as in any way imvairing City;s
rights to acquire property of Grantee through the
exercise of City's power of eminent domain or through
voluntary agreement between Cify and Crantee. In the event
that City chooses to exercise its power of eminent domain,
it shall do so in accordance with the procedures provided
by the general law of the State of California for the con-
demnation of public utility property. The valuation
of such property for condemnation purposes shall be made

in accordance with such general law.




Section 14. PUBLICATION EXPE!NSE

Grantee of said franchise shall vay to Citv a sunm
of money sufficient to reimburse it fo;_all nublication
expenses incurred by it in connection with the granting
- thereﬁf; such payment to be made within thirty (30) days
after City shall have furnished Granteé with a written

statement of such expenses.




- ' Section 15. AUTHORITY FOR GRANT

Notwithstanding any other vprcvisions contained herein,
this franchise is granted solely and exclusively under
Sections 103, 103.1, 104 and 105 of the Charter of The City

of San Diego and under no other éuthority.




~ . Section 16. NO TRANSIIR WITHNHUT CONSEN
o Grantee shall not sell, transfer or assign this
frgnchise or the rights and privileges granted thereby
without the consent of the City Council of The City of

San Diego, as set forth in Section 103 of the Charter of

The City of San Diego.




e Section 17. RIGHT OF CITY'S ‘.';‘.LECTORS

This graﬁt of franchise and authority shall ke and
is subject to the right of the majority of the electors
of City voting at any election at any time thereafter to
repeal, change or modify the grant, and such right is
hereﬁy expressly reserved to said eleqtors; and it is
expressly agreed that at any election held in City a
majority of the electors of City voting at said election

shall have the right to repeal, change or modify the

terms of this franchise and the authority granted

hereunder.




Section 18, PERPORMANCLE BOND

Grantee shall file and maintain a faithful performance
boné in favor of the City in the sum of Five Hundred Thousand
Dollars {$500,000) to cuarantee that Grantee shall well and
trulf observe, fulfill and perform each and every term and
condition of the franchise herein cranted., In case of any
breach of any condition of the franchise, any amount of the
sum made in the bond up to the whole thereof may be receivable
from the principal and sureties upon said bondé to compensate
City -for any damages it may suffer by reascn of such breach.
Said hond shall be ackrowlecdged by CGrantee as principal and
by a corporation licensed by the Insurance Coriaissioner of

the State cf California to transact the business of a fidelity

and surety insurance corpany as surety.
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. Section 19, EFFECTIVE DATE
This ordinance shall take effect and he in force 6n

the thirty-first day from and after its passage.

.

APFROVED: JOHN W. WITT, City Attorney

C. M. Fitzpatrick, Chief Deputy
Id

s
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