Alexander, Charlotte

From:; Sean Myott <Sean.Myott@sdmts.com>

Sent: Thursday, February 1, 2024 2:41 PM

To: Alexander, Charlotte

Ce: Farst, Heide

Subject: [EXTERNAL] RE: Ordinance No. 7400, Invoice B159202

Attachments: EL-02.90-57-AG 30th Street Spur Track Ordinance.pdf; 3 - SDAE Agmt Sale of SDAE to

MTDB 2-12-79.pdf;, SDBAE CA Business License Search.JPG
Follow Up Flag: Follow up
Flag Status: Flagged

**This email came from an external source. Be cautious about clicking on any links in this email or opening
attachments, **

Charlotte,

Ordinance 7400 is between San Diego & Arizona Eastern Railway Company (SD&AE} and the City. SD&AE is a Nevada
non-profit corporation, a wholly owned subsidiary of the San Diego Metropolitan Transit System (MTS), who is the sole
member of SD&AE. San Diego & Imperial Valley Railroad {SD&IV) is a contractor for SD&AE who provides freight rail
management services. In effect, the rails are owned by SD&AE and SD&IV has operational rights over the rails. In the
past SD&IV was responsible for paying this permit fee but this has now shifted to SD&AE. As MTS is the sole member of
SD&AE, MTS will be paying the fee for Ordinance 7400. MTS has not assumed the business interests of SD&IV. Attached
is the 1979 document showing the sale of SD&AE to MTDB, which was the previous name of MTS. Also attached is a
screen grab from the CA Secretary of State website showing Sharon Cooney, MTS CEO and SD&AE President, as the
agent for SD&AE.

Sean Myott

Manager of Real Estate Assets
Metropolitan Transit System
1255 imperial Avenue, Suite 1000
San Diego, CA 92101-7490
Office: (619} 595-4803

Cell: (619) 816-7233

x
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From: Alexander, Charlotte <CAAlexander@sandiego.gov>
Sent: Thursday, February 1, 2024 1:34 PM

To: Sean Myott <Sean.Myott@sdmts.com>

Cc: Farst, Heide <HFarst@sandiego.gov>

Subject: RE: Ordinance No. 7400, invoice B159202

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking
links, especially from unknown senders.

Dear Mr. Myott,



Thank you for your email and for processing the payment for Invoice No. 8159202 in the amount of

$288.00. Additionally, the City of San Diego still needs to receive appropriate documentation that MTS is the new party
to the Charter Permit, Ordinance No. 7400. This documentation is required by the Ordinance and the City.

Thank you in advance for providing me with the appropriate legal documentation that MTS has assumed SD & IV
Railroad’s business entity, and/or business obligations and is now the current responsible party to the Charter Permit,
Ordinance No. 7400.

After | receive this documentation the file will be updated. | appreciate your understanding of the necessity of this step.

Sincerely,
Charlotte Alexander

From: Sean Myott <Sean.Myott@sdmts.com>

Sent: Tuesday, January 30, 2024 9:52 AM

To: Alexander, Charlotte <CAAlexander@sandiego.gov>

Cc: Farst, Heide <HFarst@sandiego.gov>

Subject: [EXTERNAL) RE: Ordinance No. 7400, Invoice B159202

**This email came from an external source. Be cautious about clicking on any links in this email or opening
attachments.**

Charlotte,

Apologies for the delay. We are processing this invoice and will have it paid in the next two to three weeks. Feel free to
call my cell or text me if | am late on anything else.

Sean Myott

Manager of Real Estate Assets
Metropoliten Transit System
1255 Impericl Avenue, Suite 1000
San Diego, CA 92101-7490
Office: (619] 595-4903

Cell: (619) 916-7233

From: Alexander, Charlotte <CAAlexander@sandiego.gov>
Sent: Tuesday, January 2, 2024 3:43 PM

To: Sean Myott <Sean.Myott@sdmts.com>

Cc: Farst, Heide <HFarst@sandiego.gov>

Subject: RE: Ordinance No. 7400, Invoice B159202

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking
links, especially from unknown senders.

Dear Mr. Myott,

[ am writing in reference to the above Ordinance and Agreement between the City of San Diego and SD & IV

Railroad. Matt Damon with Genesee & Wyoming has referred me to you in order to bring the Account and Parties up to
date. Specifically, he has advised me that MTS is now the responsible party to the Agreement and all Invoice payments.
Invoice No. B159202 was due and payable on 10/02/23. Payment has not been received.



Can you please provide me with documentation supporting the change of Parties. Additionally, can you provide the
necessary and appropriate contact information for billing and other matters.
Thank you for your assistance in this matter.

Charlotte Alexander

Management Trainee, Lease Administration
Department of Real Estate and Airport Management
CA DRE License # 02149507

City of San Diego

1200 Third Avenue

Suite 1700

San Diego, CA 92101

Office: (619) 236-6049
Mobile: (858) 630-8929
sandiego.gov

(9 Department of Real Estate
SDY and Airport Management
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ORDINANCE No.7400
(NEW SERIES)

AN ORDINANCE ALLOWING THE SAR DIEGO & ARIZONA
EASTERN RAILWAY COMPANY TO CONSTRUCT, MAINTAIN
'AND OPERATE A 6PUR TRACK ALONG AND AGROSS
COMMERCIAL STREET ADJACENT T0 BLOCKS 10Y% AND
107 CENTRAL PARK ADDITION, BETWEEN 30Tl STREET
AND ‘320D STREET IN THE .CITY OF SAN'DIEGO. AND
REPEALING GRDINANCE NO. 7268 (NEW SERIES),
ADOPTED DECEMBER 27, 1956, '

»
)

WHEREAS, the San Diego & Arizona Eastern Reilway Company

" has heretofore made 1ts application to The City of 8an Diego

for revision of Charter permit granted said company by Ordi-
nancé Ho. 7268 (New Series), for the reason that it now appears
the Jpur track ln question, should be re-located in order to
Bervé the purpose of the epplication, and sald request to
construot, meintain and operats a spur track should resd “on
Coomercsial 8treet between 30th and 32nd Streets, in the City
of San Diego™) and

WHEREAS, 1t appears to the Council that the conatruction,
maintenance and oporation of sald spur track will premote the
interests and welfare of The City of 8an Diego; and

HHEREAS,'tho City Manager recoosmended under date of .
Maren B, 1957, filed as Document No. 29536 i1 tne office
of the City Clprk, that a Charter perwit inatead of a franchise
be granted; NOW, TUEREFORE,

2B IT ORDAINED By the Council of The City of 8an Diego,
as fellows: .

Section 1. That perulssion be, and the same 1s hereby
granted to the San Diego & Arizona Eastsrn Raillwsy to construct,
maintain and cperate a spur track along and aeross Commerclal
Stréet adjacent to Blocks 104 and 107, Central Park Addition,
batwesn 30th and 32nd Streets in The City of San Diego, as shown
on that print of Division Engineer Drawing No. E=1390, datsd
June 28, 1995, revised February 25, 1957, attachqd to said
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petition and contained in said Document NOM, upon

the following terms and conditions, to=wit: T

Firat: That saild gpur track shall be kept and maintained
at the official grade of such streat over which the same shall
pass, a8 such official grade 15 now or way hereafter be ost;b-
1ished or changed, and the City hereby reserves the right to e
grade, curd, gewer, macadamize, pave, gutter, culvert, or
othervige lmprove or repair or reimprove any part of said street
over vhioh s8id spur track may be laeid, and to lay down or relay
pipes for vater, gas, électrieal conduit, sewers or other purposes.

Secondt That said Company shall pave or repave, and
keep in repair sald street between the reiis of said track,
and for at least two feet on each side thereof; and that said
Coupeny shall allow any other peraon doing business along the
line of sald spur track to use the same upon such compensation
as the Council shall determine to be reasonable for such
pririlege, and further that care shall not be permitted to
otand on the traqk in eaid street,

Third: That all cars shall de operated upon said spur
track in such manner as to cause the leaat poassible obstruction
to ordinary public travel along or across the same, and no cars
shall be allowed to remain on saild spur track for a longer period
of time than 18 neoessary to expeditiousgly load or unload the
oame'.

Fourth: The rights and privileges granted by this ordi-

'nan&e are made upon the further condition that sald spur track

shall be st all times subject to regulation of the Council of
said City. That nothing herein contained shall be so construed
as to prevent the Counail froom altaring, amending or repealing
this grant, 6r amending or repeaiing this ordinance in any and

all respects.
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Pifth: That saild City of San Diego shall have the
right to use said spur track at any time, without cost to sald
City. .

Sixth: That the permléaion granted dy this ordinance
shall be revocable at the vill.of the Couneil of gaid City.

Seotion 2. It is expressly provided that nothing herein
contained shall be gonstrued to extend the permit or time of
any franchise heretofore granted either to petitiocner or to
any other company.

Seoticn 3., The above permiseion is granted upon the-
further express econdition that said San Diego & Aricona Eastern
Rallvay Coopany shall pay to Tha.01ty of San Diego the sun of -
One Hundred Collars (§100,00) per year, payable in advancé,
as rental for each year that said spur track is in placo..
This rental shall be subject to change at the plessure of said
Counoil. '

Section #. Fallure on the part of eaid San Diego &
Ariéaaa Fastern Railway Company to conform to any or all of
the provisions of this ordinence shall aperate as an immediate
forfeiture of the privileges horein granted,

o Seotion 5. That Ordinsnce No. 7268 (New Sériea) of the
ordinences of The City of San Diego, adopted December 27, 1956,
te, and the ssme 18 hereby repeasled,

. Section 6. Thie ordinance shall take effect and be in
fore» on the thirty-firet day from and after ite passage.

Presented By

Approved As
To Form By J. F. DuPAUL, City Attorney

By HOYT E, RAY
Deputy City Attorney

HER:HC
314057



Passed and adopted dy the Counoil of the Oity of San Diego,
Califorala, this _25th day of Maroh, 1957 » by the
following vote, to-wit:

YRAS=--=Councilmen: Burgener, Sohneider, Xerrigan, Otirran,
Evenaoon, Mayor Dail

NAYS----Councilmen: None
ABIENT--Oounoilman: Williems

OHARLES €, DAIL
Mayor of The Oity of Baz D Dj,ego. California

FRED W, SICK .
{SEAL) City Clerk of the Gity of San Diego,Californie

By HELEN M, WILLIG - Deputy

I HERBSY CERTIFY that the foregoing ordinamoe was not finally
passed until six calendar days had elapsed betwesn the day of

its intrsduction and the day of its finsl basnage, to-wit, on
the 16th _dey of March, 1957, and’on the_25th day of Maroh,1957,
I FURTHER CERTIFY that the rsa;ung of sald ordinance in full
prior to ita final passage was &spensed with by a vote of po¢
less thea four mambers of tha counoil; end that there was avail-
abls for the oonsideration of sach memher of the Oounoll prior
to the dey of its final pasange a written or printed oopy of

gaid ordinancs,

FRED W, SICK
(SEAL) City Clark of the City of San Diego,Califormia

By BELEN M, WILLIO Deputy

1 HEREPY CERTIFY that the above and foregoing 4s a full, truas

end oorreot oopy of Ordinance No. 7400 New Series of the City

of San Diego, Oalifornia, pagsed: end edopted by the Counoil

of said City Maroh 25th, 1957. .
FRED ¥W. BICK

Clty Clark of the City of Sam Diego,Californis

Lo W-Z%?_&_MDOPWY




October 17, 1984

File: Agreements - San Diego &
Imperial Valley Railroad

San Diego & Imperial Valley Railroad
743 Imperial Avenue
San Diego, CA 92101

Attention Dick Engle
Re: 3pur Track Fees - Various City Streets

The City Counci) recently adopted a resolution which increased
the -nnual rate for the referenced agreements to $288, effec-

tive Uctober 1, 1984. These new rates reflect increased value
and rising administrative costs. Since this action was taken

subsequent to your recent billings, we will send you invoices

for the increases in the next month,

If you have any questfons, please call me at (619) 236-7073.

Cheryl! A, Ferraro, Property Agent
Property Management Dfvision

CAF:jw(1)F4



TO:
FROM:
DATE:

RE:

File
Mary Carlson
January 28, 2008

SD & Imperial Valley Railroad
Spur Track

Fer Pete Jesperson (at San Diego & Imperial Valley Railroad phbne 619-239-7947), they

have not used the spur track in 12-15 years but fee

than remove the spur.

I that it is cheaper to pay rent rather
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'l% AGRIZEMENT BETHEEH RYLE RAILMAYS, INC., NILLIS
2 B. KYILE, INC. AND SAN n‘:z-:c;c'_n METROPOLITRN TRAHSIT | _
"3 | " DEVELOPMENT BOARD .
4 -
9 1. ALLachcd hereto and lnco—po*ated hcrc*n by reference
.6 is 1-copy cf "Agrecument for 5ale and Donatioun of SDSAE to MTLRT
'7” to be cigned effective February 12, 1979 |
_8 - 2. ALLuChcd hcreLc is ngreement for Oﬁc;atlon of Frc;ch'
- §g| oLrVLLL, which is a conLracL to bc cntered’ luLc botwvon Kvle

10L Rallways, Inc., Willis B. Kyle, Inc. and San Diego and Arizona

pRA

! :
ll‘ Tastern Railway Company ("SD&AE™) .

3. San Diego Metropeolitan Transit Deve1oomczt Bohrd ("MTDY!

I. . )
lagrecs that upon the day on which the approval by ICC of the

transfer of SD&AE to MTDB is fiﬁal MTDB shall become obligated

- 151 by and become a signatory. to Lhe abovc-referenu;d Aqrcement

LnLlLlCd “AgrccanL for Opcration of F1c1qht Service," dated as °
i '

of february 12, 1979, to the same cxtent as if it had been an
oriainal signatory therato. |

4...MTUB acknowledges reueipﬁ of the '$40,000 depeonil relfovr
‘Ito in Parag;aph 10 of said Agrcament for Overation ¢f Freight Sc.
EE 'This Agreement shall be binding upon_and inure to the

w benefit of the parties hereto, their helrs, sSuUccessors and
!

. Vo mmee N

assignez, :
_1,- N In the event any party to this Agrecmeht brings legad
1
! dCLlO! Lo LﬂfOfCC lt rights hc*cuwdcr, the court shall have the

] .
lld;vrrctxow to awurd the pravailing pavty reacsonable dLhorrvy'

foen,’

l IN WUPHELS WHEREOR, Yhae parbics horaio have esocutod thia

! . . ) - . " n\!

LA ts
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Mgreement tha / day ©

’7//.. ccrwt, - . 1979, IREEEEN

[ ]

: : : o/
gff . KYLE RAILWAYS, INC,

o e X 7/ a ""

Willis B, hylc' Prosid

LT

WILLIS’ B. KYI.L INC.

/2 ’(.t«/ ,. /z

WlllJ i h?lc, Pruslrbp

SAN DIEGO METROPOLITAH TRAMSIT
DEVELOPMENT BOARD

J _—; . "..?.,..
ch._,up?,ff P ' ﬁM
:ﬁikg,Baqu, d'rocrson
A/ur/w"/ 4&—4"'&
Robcxi W. Ncluon
General Manager

A

.STATE OF CALIFORNIA)

). ss.
COUNTY OF SAN mtao)

On f‘.&e- ‘,J,. ) )cf before’ me, the undersigned, a Nota
Public ih anad for said State, versonally appeared Willis B. ... .dc

" known to me to be the President of Kyle Railways, Inc. and Willi

B. ‘Kvle, Inc., and acknowledged to me that he excecuted this
Agrecment on bchalf of sald corporations.

WITNESS my hand and of ficiol-saal. (\
‘ " . / /" 'L.. _"} o b

.o . BRT = ViR ™ :
(u/' _{_‘ 'cv.rn-t !"” P}:-;-:w;‘-‘h—
/' T \ l’foL A FLTERSON
.,-I__'_ Hot i 20 LINORHIA
'i;'-_-:,'"'.‘_.j foatrs. s f L A
A - BN u.u.i COURIY

h’rf amiizcsn Comies Loy O, 1D
V*‘?.‘Ovié"ﬁb'v(—b’ e pbtebey

On -{::_’:.. r2, ff)‘? before nu,, the undercigned, a Nalary

STATE OF CALIFORNIA)
- ) ss,
COUNTY OF Lt Wiey0)

000090000
seceroddod

- Publie in and for caid State, personally appeared Judith Baucr

and Robert W. Malson, known to me to be the Chairperson and
General Manager of the San Dicgo Metropolitan Transit Developnal
Board, and acknowledged to m2 that they exccuted this Agrecment
on bchalf .of said entity.

! s < i ‘1 se
WI'l\lES my hand and. of %{1 "‘;_ 7/-}‘:_,4.__

"Lr "' -
"/\ U (-'/.“" "MJ—-—
vanoo@oo\'-u Pedrbbbsobetoebre

.- '-"'-\ SFEICIAL Tray

~ o

157y PAUL A PETLATON

k. -\'_’- T PR l| WD LALI GRS
: _:_‘"-_!.j R RATII LT ]
2 St mu.'J cutnny
Ky Commiz Zoa (s My 8, 1959
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"AGRSEMENT TOR SALE AND DOKATION OF SDSAE TO MTDB

THIS AGREEMENT, made this  128R  gay of February

197_, by and between SOUTHIRN PACIFIC TRANSPORTATION COMPANY

(SP), SAN DIEGO AND ARIZONA EASTERN RAILWAY (SD&AE) and SAN

DIEGC METROPOLITAN TRANSIT DEVELOPMENT BOARD (MTDB);
RECITALS : |

The parties hereto entered into a Memorandum

of Intent ("Memorandum"), dated October 30, 1978,
for the bargain sale of San Diego & Arizona Eastern
Railwav to MTDB. It is the intent of SP to make 2
¢ontributioﬁ; in view of the pﬁblic interest to be
served by MTDB, of the differenee between the
estimated cost of $80,000,000 to +the MTDB ii it nhad
t$ acguire by condemnation or_commerciél purchase
on the market facilities coﬁparaﬁle to fhe SD&AE
properties, eontrol of ﬁhich is béing acguired
through bargain sale of the Sﬁ&AE, after agreed
restoration of said properties aﬁd +the stated con-
sideration actually being paid. The parties hereby
set forth their formal agreement +to implegant the
Memorandum.
AGREEMENT:

1. Sale of SDSAE:

1.1. Except as herein otherwise provided, the Memoraadum is

incorporated hersin by reference and made a part hereof.

1.2. In consideration of $18.1 million to be paid to sp, 3P

agrees to sell and MTDB agrees to buy SD&AE. Except as provided

e

Y s
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13

14

‘! ir paragraph 1 of Section 2, Section 3, Section 4, Section 5,

saction 7 and Section 9 hereof, the physical condition of SD&AT

at the time of transfer is "as is." It is understood that in- )
cluded in the liabilities to be provided for or assumed by SP
should be, but are not limnited to, deferred taxes and pensicn
liabilities up to the date of sale including unfunded prior
service costs, if any. It is further understood that any re-
ceivables not colléctible within ninety (90) days will become
the responsibility of SP and SD&AE will be reimbursed for such
amounts. Material and supplie§ will be inventoried, and the
accounts adjusted to refiect the actual count. The financial
condition of SD&AE at the time of transfer is as described in
Section 12 of the Memorandum.

2._ Rights to be Granted to SD&AE Over Track Between

Plaster City and Calexico.

2.1. SP, as soon as possible after execution of this agzﬂj#
ment, shall cause SD&AE to apply to the Interstate Commerce
Commission (ICC) for authority (a) to transfer to SP its assets
shown by the brown outline on Sheets 30 through 32 of Exhibit "A"
of the Memorandum, (b)' to enter into an agreemeﬁt with SP in the
form attached as Exhibit "B" and made a part hereof granting SD&d:
bridging, interchange,‘and pooling right§ as §tated theréin,'and
(c) to rpstall kyie Railways, Inc. as operator of the éb&AE;
Exhibit "A" of tﬁe Memo;andum is hereby made Exhiﬁit "a" of this
agregmené.and is amended as follows: ' ' C e —

' Sheets 3, 7, 9, 10, 21, 22, 54, 55 and 56 of
.'-é; E. Dr;winé 40495 are revﬁsed;'.
‘Sheets 66, 61 and 62 are added to C:. E.

O
-2 < - .. %‘_

._.‘l-l-"’.
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'Drawing 40485,

2.2, If authority is granted.by the ICC, said assets shall
be so transferred and SP and SD&AE yill enter into an agreement
as set forth in Exhibit "B."

2.3, §SP will then also enter into.an-agreement with SD&AE
to ﬁerminate those certain agreements between SD&AE and SP's
predecessor dated becember 12, 1819 (SP's Document Audit No. 10993
relating to SP's lease to SD&AE of land and track between Seeley
and E1 Centro, and August 26, 1963 (SP's Document Audit No.
119930) relating to the joint use éf SP-owned facilities at
El Centro. |

3. Transfers of Real Propertvy from SD&AE to SP:

3.1. SD&AE hés sufficient retained earnings to pay SP a
dividend which shall be declared before éP deposits the SD&AE
stock into escrow pursuant to Section 8 hereoi. --Said -dividend
shall be paid by the transfer to SP of the properties described
in the second, third, fourth and sixth paragraﬁhs of this Section
3.

3.2. That property of SD&ATL shown by brown outline on

Exhibit "A" (other than that property shown by brown outline on

Sheets 30 through 32 of Exhibit "A") is not needed for its opera-

tions under MTD2 auspices and is to be transferred by grant deed

" to SP, subject to the following::

A. SD&AE will reserve -an easement for railréad pur-
:purposes of approximately 4 acres, as shown by. .
yeilow'and orange tint on Exhibit "A.".
1,;.- It is inﬁended that said transfers be completed
before escrow closes. It is understdéd, however,

-3 - - : : >

z —w’7q
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that if said transfer is not completed by close
of escrow, SD&AE will not have any right in said
property and will éonvey said property to SP as
expeditiously as possible. ﬂq%
3.3. On the portion of the line between Division and Plaster
City, specifically between Mile Post 96 and Mile Post 106, SD&AE
presenﬁly owns substantial acreage in eﬁcess of its actual opera-
ting needs under MTDB auspices; however, at this time, it cannot
be determined precisely what is reguired for operating pur-
poses, although it is agreed that generally a basic 200-foot-
wide right of way is needed and in addition extra width mzy be
required f£or cuts and f£ills. It is therefore agreed that,
after close of escrow, SD&AE shall determine its minimum property
needs between these mileposts and the excess property will be
conveyed to SP by gquitclaim deed.
3.4. After escrow closes, SD&AE shall quitclaim to SP al’1§1

right, title, and interest in those tracks, improvements, and

facilities located on 0.693 acres, shown on Sheet 2 of Exhibit "A.

3.5. SD&AE may still have properties not contiguous to it;
operating propertieé under MTDB auspices and not intended to be
part of SD&AE's assets at the time of SD&AE's transfer to MTIDB.
Any property so identified will be transferred to SP in fee
simple after qlése of escrow if not accomplished prior thereto.

3.6. SD&AE shall transfer to SP all oil, gaé, hydrocarbon,

geothermal and mineral rights below a depth of 500 feet below

'thg surface, without, however, the right of surface entry, in

ali:pfbperty to be retdined—by_SD&AE under this agreement.
3.7. SD&AL shall grant SP an easement for roadw&x purposes
- 4- o el

3-!—(-"7?
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_its efforts to obtain the waiver of said requirements by the

. to MTDB or SD&AE.

 SD&AE as shown by the brown tint on Exhibit "A."

across that portion of track as showh on Sheet 28 of Exhibit
.y

3.8, SD&AE and SP shall grant.to Southern Pacific Communi-
cations Company (SPCC) an eaﬁement for wire line and communica-
tion purposes over, upon and un@er pProperty illustrated by the
blush tint on Sheet 2 of Exhibit "a." 2 portion of the roadway
access to the site upon which SPCC has constructed a tower and
building is across land leased to SD&AE by others. It is agreed
that should said lease not be fenewed, SD&AE will provide alter-
nate access, satisfactory to SPCC, to the SPCC site.

3.9. Some transfers of properties mentioned.in this Section
3 are.subject to the reguirements of the Subdivision Map Act

California Government Code Section 66410 et seg. MTDB will use’

applicable public entities. The contingency listed in Section
14(d) of the Memorandum shall inciude without limitation the
waiver of said requirements. . ‘

3.10. Al properties menticned in this Section 3 shall be
transferred to SP or its nominee as promptly as is feasible,

whether before or after close of escrow, without compensation

4. Real ?ropertv Transfers from SP to SD&AE:

4.1. SP shall grant SD&AE an easement for railroad purposes
.(subject to existing leases with uﬁiiity companies ‘and other
encumbrances) oOver approximately 18 acres of land owned'by SP

:adjaceﬁt and contiguous to the land and rights of way owned by

4.2. As a'contribution to capital to SD&AE, SP will gquitclali

T > . ~’fk“ih.77
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" all its right, title and interest in approximately 43 acres, as

ment for railroad purposes as shown by blue tint on Sheet 2 of

~easement by SD&AE. It is further understood that, should crossinc

. is being-;ransferred shall be responsible for said taxes.

L

designated by green +int on Exhibit "A," excepting therefrom ali
0il, gas, hydrocarbon, geothermal z2nd mineral rights below a
depth of 500 feet from the surface, without, however, the right
of surface entry.

4.3. SP shall grant SD&AE an option' to acqulre at no cost

for a period of five (5) years after the close of escrow an ease-
Exhinit "A" across certain property owned by SP in San Diego,
with the understanding that SP may install appropriate road

ecrossing access over any tracks which may be constructed on such

protection be reguired at such road crossing, SD&AE shall provide

and maintain it.

5. Prorverty Descriptions:

When the exact descriptions of properties mentioned in ’“ﬁ
Sections 3 and 4 hereof are prepared, this agreement will be

amended to include them.

6.' Taxes and Other Expenses:

S.i. The party transferriné property in Sections 3 and 4
herein shall pay all real property taxes levieé'or assessed
against the property being transferred applicable té said propert:
up to 12:00 midnight Pacific Standa?d Time on the ‘date of the
close of escrow. After that time, the party to whom said propert:

6 2. §SP shall bear the cost of preparing,- executing and

.acknowledglng any deed or other  instruments requ;red for the

conveyances in Sectxons 3 and 4 herein. SP shall also pay any

-6 - ; L R
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Documentary Transfer Tax Act. The party to whom real property

is transferred under Sections 3 and 4 shall pay the cost of

recording all documents in connection therewith.

7.

Real Property Transfers from SD&AE to Third Parties:

As of the daﬁe of this agreement SD&AE is in the process

of selling those properties listed on attached Exhibit "C" to

third parties. In the event any such sales have not been com-

pleted prior to clese of escrow, it is understood and agreed

that SD&AE will instruct the escrowholder £pr each such sale to

transfer the consideration for same directly to SP or will

transfer such properties to SP.

8.

Btl'

Escrow:

Promptly after the ICC makes an order granting

authority .as set forth in Section 2, SD&AE shall

(1)

(2)

(3)

Hold a shareholder's meeting at which the share-

holder's consent shall be obtained to the amend-

‘ment of SD&AE's Articles of Incorporation to make

it a non—stock'corporatioh and to other such
changes in SD&AE's Articles as may be necessary
to implement SD&AE's change to a non—stock.
corpqrapion: |

Hold & directors' meeting at which a resolution
éhail_be obtained authorizing said amendment and
said gthef changes in SD&AE's Articles; and
Cause éaid consent, résolution and amendment '

to be delivered to the law firm of Echeverria

‘ and Osborne, 555 South Center Street, Reno,

- 1- _2er-
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" Nevada 89501 to be held for f£iling as set forth
below.

8.2. Promptly after said ICC order becomes f£inal and
effective, an escrow shall be opened to consummate the sale of"%
SD&AE, at the office of Union Land Title Company, 2351 Fifth
Avenue; San biego, California 92103. As soon as possible after
the opening thereof, MTDB shall deposit $18.1 million in said
escrow; provided, héwever, that in the event MTDB does not then
have $13.1 million of State Constitutional Amendment gas tax funds
on hand due to its inability to obtain an advance of such funds
prior to July 1, 1975, then MEﬁB shall deposit $14,250,000 in sai¢
escrow and its promissory note in standard form secured by a deed
of trust for the amount of §3,850,000. Said promissory note shall
be due and payable on July 1, 1379 and shall bear interest at the
rate obtalned by the State of Callfornla upon deposits made by it
of the State gas tax fund. SP shall then deposit in escrow al?‘§
issued and outstanding SD&AE stock. Immediately prior to close“
of escrow, the following shall occur: (1) the present officers
and directors of SD&AE shall resién, one by one, and their
successors shall be elected by the remaining and7newly elected
directors from nominees of RKyle Railways, Inc. soO that upon con-
clusion of the resignation process, nominees of Xylé Railways,

Inc. will be the officers and direcrors of Sh&AE; (2) said law

| . . R )
firm shall file said consent, resolution and amendment, as

necessarﬁ, with the Nevada Secretary of State. Upon acceptance
by the Secretary of State, ownership of SD&AE shall then
meedlately be transferred to MTDB and $18.1 million (or .

$14,250,000 and salu note) shall be released from escrow to SP.

™
’i%‘;.7€
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'8.3: SP and MTDB shall pay equal shéres of any escrow fee

charged by the escrowholder.

9, Restoration of Track:

9.1. After the release of $18.1 million to SP and subject
the conditions set forth in this Section 9, SP will immediately
undertake to cause restoration to an opérable condition under
Federal Railroad Administration Class I Standards those p&rtions
of SD&AE's Coronado Branch which are presently out of service
because of track and/or trestle conditions and for restoration,
sufficiently to permi; resumption_aﬁd operation of services
provided by SD&AE prior to September 1976, of SD&AE's storm~-damag
line which has been out of service since that date, as set forth
in Exhibit "D" attached hereto and made a part herecf.

9.2. It is understood and agreed that SD&AE will grant
SP permission, at no cost to SP, to operate SP work trains and
equipment on the storm~damaged line that is out of service
between Plaster City and Division when necessary for restoration
of said line. If, in connection with said dperation, it becomes
necessary to use SD&AE employees as a result of SD&AE's labor
agreeménts, SD&AE.shall bill SP (or, at SP's request, thé'con—

tractor performing the restoration work for SP) only for the

actual cost of wages, other moneys paid to employees and applic-

able additives.’

9.3. SP shall nét be responsible for repair-of any damage
to SD&AE occurring after October 20, 1978 unless such damage is
éapsea by SP's negligent or willful acts after that date.

" 10. Transfers of SD&AE Property After Close of Escrow:

10.1. MTDB represents to SP that it will cause SD&AE to hol

2 ~sls 79
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.and operate, or cause to he operated, the transferred 504AE
properties for railroad and transportation purnoses to e provided

. 9
as a public service, and that it is not the intention ci KTD3

that resales, cxchanges, leases, easements or grants of licenses

to others, be made by SD&AE of the SD&AL properties. Waile SP

will impose no restrictions against alienation on former SDEACT

properties, MIDB agrees that, if such (1) resales, {2) exchanges,

(3) easements, or (4) leases or grants of licenses othar than to

a short-line rail carrier or transit operator, are made by SDLAL,

MTDB, or their successorsor assigns, within tweﬁty fZO) YEears,
one-half (i/2) of the compensation.(including cash ‘and £ull markeﬁ
value of all other consideration) received fron Euch transactionsf
over and above a value of Fifteen Million Dollars {$15,000,000),
up to a maximum total of Thirty Mil;ion Dollars ($30,000,200),
will be paid to SP as additional compensation for the value ofzaﬁ
the property rights to be transferred. (Exclusion of leases or ‘
licenses to short-line rail carrier or transit operator from said
requirement shall n&t apply as to rights Qranted by short-line rai
carrier or transit operator to others.) Compensation from the
sale, .lease or license by SD&AE, short-line rail carrier, or'
transit operatoroof air rights, and miscellaneous station income

produced by concessionaires and vendors at SDsSAE, MTDB, or

other transit stations, shall be excludéd fron the foregoing

-

requirement. ' . .

" 10.2.. SDSAE shall furnish SP annually a summary of all

resales, easements, exchanges, leases or granté"of licenses made
to others during the preceding year, and the total conpensation

therefor. SD&AL shall make all its books, accounts and record“@

. TRt e,
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related ‘to content of said summary open to inspection by SP
representatives at all reasonable t;mes.
11. Notices:

211 notices to be served on either party hereto by the
other party or by tﬁe escrowhoider shall'be,iﬁ writing and
shall be deemed duly served when personally delivered to the
party to bé served or when deposited in the United States mail,

first class postage prepaid, addressed to MTIDB at
or to SP at
Either party may change its address for purposes of this section

by giving notice of said change to the other party as provided

in this section.

l12.. Entire Agreement:

This instrument and the Memorandum as modified herein
and by SP's letter to MTDB's attorney dated December 15, 1978,
contain the entire agreement between SP and MTDﬁ respecting
SD&AE; any agreement or.represenfation respecting SD&AE or the
duties of either party in relation thereto not éxpressly set
forth in this instrument and the Memorandum as modified herein
is null and void. |

13. Succeééors and Assigns:

This Agreement shall be binding upon and inure to the
benefit of the parties hereto, their heirs, successors and
assigns, whether voluntary or involuntary.

- 14, Attorneys' Fees:’

In the event any party to this Agreement brings legal

- 11 -
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"laction to enforce its rights hereunder, the court shall have dis-

cretion to award the prevailing party reasonable attorneys' fees.
15. SP shall have reasonable access to all SD-&AE books andn@\)
records maintained to close of escrow.
~IN WITNESS WHEREOF, the parties hereto have caused these

presents to be executed as of the day and year first herein writte:

APPROVED AS TO FORM: SOUTHERN PACIFIC
TRANSPORTATION COMPANY
PETERSON, GAMER, MUNS

& PRICE, A Professional _—\7F_E- ' :
Corporation By . S, oé}ﬂ._a_,é_e..é/

General Counsel for MTDB Titﬁég)ﬂva VICE PRESIDENT
' Z;/:., 4 gz el
7 {2-7’, o Senlr Assistant Secretary .
By Ezf . ¥~~~ METROPOLITAN TRANSIT
Paul A. Peterson DEVELOPMENT BOARD

SAN DIEGO & ARIZONA
EASTERN RAILWAY

By g:ﬂ)/wﬂ“cﬁ~’\
{Ti

e) . VICE PRESIDENT
ST éq g—/(-/ W.‘A— f\[\

Assistant Séerstary

- 12 -
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Summary of
EXHIBIT "A"

Maps which constitute Exhibit "A" to the Memorandum, as
amended herein, are on file with MTDB and SP. These maps consist
of the following sheets of SD&AE's C.E. Drawing 40495:

Sheet No. Date
1,2 9/14/78 |
3 9/14/78, Rev. 1/15/79
4 - 6 ' 9/14/78.
7 : : 9/14/78, Rev. 1/15/79
- 8 9/14/78
) 8/14/78, Rev. 1/15/79
10 ~ 8/14/78, Rev. 12/15/78
11 - 20 | 9/14/78 -
21, 22 . 9/14/78, Rev. 12/15/78
23 - 53 ' 8/14/78
54 - 56 © 9/14/78, Rev. 12/4/78
57 -~ 5% 9/14/78 :
60 ' 11/17/78, Rev. 12/4/78
61,62 11/17/78
Summary of ’

-9 p’-"-?ﬁ
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19;_, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

("SP"), a corporation and SAN DIEGO & ARIZONA EASTERN RAILWAY

COMPANY ("SD&AE"), a corporation; -~

. RECITALS:
By Memorandum of Intent ("Memorandum"”) dated

October 30, 1978 and Agreement dated '

SP sold its interest in SD&AE to San Diego Metropolitan
Transit Development Board ("MTDB") and promised to grant
SD&AE bridging and interchange rights over SP's tracks
between Plaster City, California, and Calexico, Ca}ifcrnia
for freight service, subject to ICC apéroval and the termms
and conditions set forth herein. This agreemént 15 to
implement said promise.

AGREEMENT:

1. Definitions:

A, The term "track" or plural therecf and the term
“trackage" shall mean track structure and all appurtenances
thereof, including, but not necessarily limited to rail ang
fastenings, switches ang £rogs complete, bumpers, ties, ballast,
roadbed, embankment, signals, bridges, trestles, culverts or
any other struétur? or things necessary for support of and
entering into construction thereof. If any portion thereof is
located in a thoroughfare the terms éhﬁll include pavement,
crossiﬁg planks and other similar materials or facilities used

in lieu of paveme@t or other street surfacing material at

Jl vehicular crossings of tracks, culverts, drainage facilities,

crossiné protecfion facilities, and any and all wark required

EXHIBIT "B"

’?ﬁ“u‘_z?
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by lawful authority in connection with construction, renewal,

‘maintenance and operation of said track structures and all

appurtenances thereof.

B. The term "Joint Track™ shall mean trackage, including
underlying property, between Mile Post 129.61, Plaster City,
and Mile Post 708.38, Calexico, as shown oﬁ Exhibit "A," and
related facilities. “Joint Track” shall include interchaﬁge
tracks at El Centro and Calexico and facilities at El Centro
for turning, servicing and storing SD&AE's locomotives and
cébooses, as may be designzted from time to time by SP's rep-
resentative. |

C. The term "Cars Hah&led Proportion" shall mean the
percéntage +hat bears the same ratio to 100% as the total
number of cars and locomotive units handled by or for SD&AE
snall béar to the total number of cars and locomotive units
handled by or for both parties over the Joint Track.

D. The terms "Cost" or "Costs" shall mean all SP's
costs and expenses incurred in the maintenance and operation
of, of the making of additions and betterments or retirements
to the Joint Track, and the provision of services under this

agreement. Costs shall be determined based on the

"following: .

(1) The "Rules Covering Preparation of Joint Facility
and Other Bills Between Carriers” of the General
ggnagé:s' Association of Chicago (or any successor =
organization) currently in'éffect and as sub-
sequently amendéd of:supplemented (hereinafter

referred to as "GMA"). .

- 2 -
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(2)

(3)

(4)

The férmuia and guidelines conééine& in the
"Schedule of Equipment Rental and other Rental
Rates For Use Between Carriers’of the GMA
currently in effect and as subsequently

amended or supplemented, with respect to the
rental of automotive equipment, rolling stock,
work eguipment and roadway maéhines. Said
rental.shall be based on SP's average (a)
ledger valueé, (b) cost of repairs, (¢} cost

of supplies,.and (d} days used.

The rentals for éqﬁipment leased by SP shali be
the percentage of the rentals (plus the cost of
rmaintenance of the equipment incurred by SP)
that the use of the equipment for Joint Track
purposes bears to the total use ﬁade by SP of '
such equipmentl In the event SP shall not
maintain actual records ¢f maintenance costs,
SP's average system repair cost pergentage shall
be used. |

Secondhané rail and other secondhﬁnd track

material and ties either placed or recovered

shall be charged or credited at 30% of thé

market prices of like new material, in accor=-

dance with GMA rules. All released scrap rail

N ggdiother scrap tracgk material, including track

spikes, shall be creditéd oh the basis of

current scrap value in accordance with GMA

Rules, except that in no case shall such scrap

-3 -
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value exceed the secondhand val;e. All track
spikes released shéll be considered as scrap.
Said prices and values shall be based on the
average of such prices and values for such
items during the preceding calendar year.

{5) Anything herein to the contrary'notwithstanding,

the term "Cost or Costé" shall not include
"Loss and bamage,“ as that term is hereinafter
defined, except for purpose of determining
C&st of repairing damage to the Joint Track.

E. The term "Property Accounts,” as'herein used, shall
mean the portion of Cost which is chargeable to property
accounts under applicable Interstate Commerce Commission (or
other Federal regulatory agency) Uniform System of Accounts
for Railroad Companies currently in effect from time to time
dufing the life 6f this agreement. |

2. Grant of Rights to SD&AE:

' A. SP hereby grants SD&AE the right to operate its freight
trains, engines, and freight and official cars over the Joint
Track for the purpose of interchanging with SP af El Centro and
with the Sonora-Baja Califeornia Railway at Calexico.

B. SP will, -upon request of SD&AE, furn%sh motive power
and crews and pérform aliltrain services for or incident to

the handling, in both directions, of cars, loaded or empty, in

SD&AE's .account between El Centro and Calexico for interchange

,wiﬁh the Sonora-Baja California Railway at Caléxico. Said

SDEAE cars shall be handled in regularly scheduled SP trains

in common with cars in the account of SP or run as separate

-4 - ~7t, 74
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 Section 2(b) shall at all times remain in the account of SD:AE,

trains at the discretion of SP. SD&AE cdrs covered by this

and SD&AE shall collect and retain revenues due thereon and
malke or settle all per diem and mileage rental payments or
claims on said cars. SD&AE shall arrange and pay for all
customs handling. |

C. The rights granted herein are limited solely to ﬁhe
bridging cf SD&AE freight traffic over the Joint Track. SD&AE
shall have no right whatsoever to construct, maintain cr operate
track connecting with the Joint T;§ck or to operate over any
track now or hereafte::; constructed connecting with the Joint
Track or to serve anj industry from the Joint Track or track
divefging therefrom. SP reéerves the right for itself, its

successors and assigns to use the Jeoint Track in any way that

will nof,materially interfere with SD&AE's rights granﬁed here~
in, including without limitation, the right to admit other 'qﬁ
carriers to the use of the Joint Track on terms and conditions
generally customary among railroads at the time of such use.

SD&AE shall not permit or admit any third party to the use of

all or any portion of the Joint Track, nor, under the guise

- of doing its own business, contract or make ary agreement to

handle as its own, freight trains, locomotives, cabooses and freig.
and official cars cover or upon the Joint Track, or any portion

thereof, the trains, locomotives, cabooses and cars of any such

‘ third:péfty which in the normal course of business would net be

considered as the trains, locomotives, cabooses of cars of SD&AE.

The rights granted in this Section 2 are subject to the terms and

conditions of this agreement.

-

-5 -
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3. . Grant -of Rights to SP:

A. SD&AE hereby grants SP the right to operate its trains,
engines and cars in common and equally with SD&AE on trackage

between Mile Post 129.61 and Mile Post 129.00 near Plaster City

shown by the ' line on Exhibit "A" and to use in
common and egually with SD&AE any industry track, spur, sidirg
or branch lines hereafter cohstructed therefrom or adjacent
thereto. Such additional spurs, sidings or branch lines shall
be constructed by SD&AE at its option or upon request of SP and
the cost thereof shall be borne equally by SD&AE and SP unless
one party does not wish to‘participate. If one party does not
wish to participate, such tracks shall be eonstructed at the
entire cost of and shall be exclusiveiy owned and used by the
other party.. The non-participating party may at any time obtain |
use of such exclusive tracks upon thirty (30) days' notice to
the other pairty and upon purchasing a'one—ﬁalf {(1/2) interest
therein by payment to the other party of one-half (1/2) of the
expense of constructing said tracks plus ten percent (10%) in-
terest per annum on said one-half (1/2) of the expense from date
of completion to date of purchase.

B. Tﬁe track between Mile Post 129.61 and Mile Post
129.00 and any treck diverging therefrom and owned by both
parties and underlying proéerty shall be termed "SD&AE Joint
Track.“ All provisions of this agreement except for Sections

1B, 2,_7A and 8 -'shall apply to the SD&AE Joint Track; providedy

uhowever, that for purposes of this Section 3

- " (l) When SP is referred to, .it shall ke understood

to mean SDSAE. L -

&“ EY
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{3)

c.

(L)

(2)

(3}

4.

A.

(2)

When SD&AE is referred to, it éhallhbe under- -

stood to mean SP; and

When Joint Track is referred to, it shall be -~
understood to mean SD&AE Joint Track.
SP shall make payments to SD&AE:as follows:

On the lst day of each month, interest rental

at the raée of four percent (4%) per year

on the value of the SD&AE Joint Track which

value is agréed to be $19,800;

Annuzlly, one-half (1/2)"of all taxes and

assessments applicable to the SD&AE Joint

Track; and

Montﬁly, i£s Cars-Bandled Proportion'of Cost

for previcus month for operation (other than

ﬁrain and engine operation in rocad and/or

- switching service), maintenance, repair and | ’-s
renewal of, and in making changes in or

additions and betterments to the "SD&AE Joint

Track" except so much of such cost as is

charged to Property Accounts of SD&AE.

Management and Contreol:

SP shall have exclusive control and shall perform

the management, maintenance, dispatching and operation of the

repair and .reasonhably suitable for the combined requireﬁenﬁs

Joint’ Track and shall maintain and-keep same in reasonable

.].‘df parties hereto but it is exﬁressly undersfoﬁd and agreed

N e o

' that SD&AE shall not by reason of any defect in the Joint Track

or in any Track, structure or appliance appurtenant thereto, -~

-7-
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or by reason of failure of SP to repair any such defect, have

or make against SP any claim or demand for any loss, damage or

injury whatsoever arising from such defect or failure.

B. 'SP shall order and direct the movement of trains over
the Joint Track under such reasonable rules and regulations
customary among railroads as SP may adopt. All interpretations
and application of +he rules shall be by SP. All rules, regu-
lations and ordé&s, and interpretations and applications there-

of, shall be reasonably fair and just as between the parties

. and shall not dzsc*lmlnate agalnst either of them. The trains

of both parties shall be given equal dispatch according to their

class.

C. All officers, agents and employees of SP engaged in

the management, operation and maintenance of the Joint Track

shall perform their duties in a fazir, impartial and just manner.

5. SD&AE's Opération on Joint Track:

A. SDsAE's Employees.

1. SD&AE shall not permit any of its employees to
operate trains or engines on the Joint Track
until they shall have passed, to the'satisfac-
tion of SP, examinations to be made by.a super-
visory,éfficer or officers of SP on its operating
rules and regulations.

' 2. SP shall furnish to SDSAE from time to time
-sufficiént copies of current timetables and
timetaple bulletins relating to the Jdint Track
and of current opéraiing rules and regulations,
to ?ermit SD&AE to supply each of its employees

-8 - ' . | . —?ﬁ
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who is to work in train or yard service on the
Joint Track with one copy of each thereof, which
SD&AE shall do. SD&AE shall reimburse SP‘for the
cost of such copies.

SD&AE shall, at the request of SP, reﬁove from ser-
vice upon the Jbint Track any SD&AE employees

who shall be found by SP to be responsible for
violati&n of SP rules and regulations. SD&AE
shall bear and assume all exXpenses which it and
SP may incur as a result of any such barring from
service. |

If such disciplinary action is appeiled by a

SD&AE employee to the National Railroad Adjustment

.Board or other tribunal lawfully created to ad-

judicate such cases, and if the decision of such
board or tribunél sustains thé employee's position,
such employee shall not thereaiter be barred from
service on the Joint Track by reason of such
occurrence.

Devices on Equipment:

SD&AE, at its expense, shall install and maintain upon

its engines and cars such equipment or devices as may now or

in the future be necessary or appropriate, in the reasonable

judgment of SP, for operaticn of trains upon the Joint Track.

c. Picking up Wrecks:

If any engine, car or other equipment shall be wrecked

"or derailed upon the Joint Track, it'éhall without unnecessary

delay be picked up or rerailed by SP, unless otherwise agreedfﬂﬁ

-9 - e

» =2l 7f



10
11
12
13
14
15
16
17

18.

19
20
21

U

25-

26

27,

a2

28

I by se and SD&AE. Expenses of rerailing equipment, clearing

-wrecks and restoring the Joint Track shall be borne in accor-

dance with Section 12 hereof..
D. Train Supplies:
 SP shall not be required to furnish any fuel or other
supplies for operation of SD&AE locomotives or trains over the
Joint Track. In the event SP 'should, nevertheless furnish such
sapplies to SD&AE, SD&AE shall promptly upon receipt of billing
therefor reimburse SP for its Cost thereof.

6. Additions and Betterments:

SP at its expense snall make any changes, additions and
betterments to the Joint Track whlch may be required by law,
or which it deems necessary or desirable; progressively during |
construction and upon their completion these shall become part
of the Joint Track. |

7. Retirements:

A. Whenever any change in, elimination, disposal or re-

--tirement ofneny part of the Joint Track is made, which, under

the current Interstate Commerce Commis;ion regulations, reduces
the ledger value and agreed valuation, or'either'thereof, as the
case may be, of the Joint Track, then the agreed valuation of

the Joint Track referred to in Section 7A hereof shall be reduced
by the valuat;on, including additives appllcable thereto, of the
facility so changed, eliminated, disposed of or retlred.

B. No withdrawal, change in, elimination, disposal or __

ietirement of any part of the Joint Track which will per-

:madenﬁiy-or ma;erially impair the usefulness to SD&AE of the

Joint Track while this agreement is in effect, shall be made

- 10 -
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of each month, one-twelfth (1/12) of the interest rental at the

wi+*hout SD&AE's consent,

8. Payments:
SD&AE shall make payments to SP in accordance with this

.

A
Section 8:

A. Upon commencement of revenue operations, on the lst day

rate of two percent (2%) per year for the first three yearé, then
four percent (4%) per year on the current value of the Joint Track
which is agreed ﬁo be $1,474,086 as of the date of this agreement,
which value shall be increased by the Cost of additions and
betterments and decreaged by the value of retirements made thereta

B. Upon commencement of revenue operations, annually, ope-ha
(1/2)-0f all taxes and assessments applicable to the Joint Track.

c. Mcnthly, its Cars-Handled Préportion of Cost for previous
month for cperation (other than train and engine operation in road
and/or switching service, maintenance, repair and renewal of, f‘ﬁ
in making changes in or additions and betterments to the "SD&AE
Joint Track" except so much of such Cost as is chargeé to Property
Accounﬁs of SP.

D. Monthly, the actual Cost of seivicing and repairing SD&AE
locomotives and cabooses at El Centro, including without limitatic

the applicable portion of supervision, utilities and other overhed

expences, and thé Cost of any supplies furnished to or for SD&AE.

E. If SD&AE elects to have SP handle its cars between

El_Cent;é'and.Calgxico as provided in Section 2B, SD&AE shall —
also pay SP.mpnﬁhly, the actual Cost of such handling, including

'.;ﬁuﬁvnét limited to applicaﬁle wages, equipment, rentals, fuels,

supplies and supervision and applicable additivés. Said Cost

- 11 - ' : ,;&x._77
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is ég:eéd initially to be $29.73 per car moved, locaded or empty,
in either direction and shall be adjusted annually, beginning
July 1, 1979, by the percentage of change in the Ascsociation of
American Railroads' Indexes of Railroad Material Prices and Wage
Rates, Railroads of Class I, Westerm District,-M;terial Prices,
Wage Rates and Supplements Combined (including fuel), from the
year 1977, which shall be used as the base year, to the calendar
year immediately.preceeding the year in which the change is to

be méde. éaid Cost may be redefegmined by mutual agreement after
a study on regquest of either party.

8., Pixed Percentages; Flat Rages of Arbitrary Amounts:

A. In lieu of determining any or all Costs as provided
in this agreement, the General Managers of the parties may,

from time to time, agree upon fixed percentages of Costs, flat

rates per cax, per car mile or per train mile, or arbitrary
amounts to be paid and accepted in full satisfaction of such

obligations. Any such fixed percentage, flat rate or arbitrary

- amount shall be for such peried or pericds of time as may be

agreed at the time of establlshment. .
B. In the event the partles fail to agree within six (6)
months after the effective date of the expiration of any such
period or perio§§ on a new fixed percéntage, flat rate or
arbitrary amount, then SD&AE shall, from and after the effective
date cf such expiration, make such payments in accordance with

Sectlon 8 hereof.

- .10. Rendition and Pavment of Bllls.
A. SP shall ‘keep complete and accurate records of Costs

and data which are the basis of charges against SD&AE hereunder.

- 12 - —PE~ .34
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B. 211 bills by SP against SD&AE, Exceét those payable

" in advance, shall be rendered as soon as practicable after the

first day of the month next succeeding the month during which
the expense is incﬁrred by SP and shall be paid within sixty (uv.)
days aftef receipt thereof. B

C. Errors or disputed items of a minor nature in any
bills shall not be deemed a valid excuse for delaying payment,
but shall be subjeét to subsequeﬁt adjustment; provided, how-
ever, no exception to any bill shall be considered if f£iled
after the expiration of three (3) years from the last day of
the calendar month during which the bill is rendered, and no
bill shall be rendered more than three (3) years, (i) after the
last day of a calendar month in which the expense covered
thereby is incurred, or (ii) in the case of claims of third

parties dispuﬁed,as to amount or liability, after the amdunt

is liquidated or the liability established, whichever is latve: )

This provision shall not iimit the retroactive adjustment of
billing made pursuant to exceptions taken to original accoﬁnting
by or under the authority of the ICC or retroactive adjugtment
of wage rates aﬁd settlement of wage claims and shall not apply
to any failure to adjust the valuation upon which SD&AE pays
intereét rental. * ‘

11. Inspection of Books and Records:

So much of the books, accounts and records of each party

here;otés are related to.the subject matter of this agreement—

shall at all reasonable times be open to inspection by rep-
resentatives of the other party.

*

‘;%f;u'7f
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"12. Liability and Indemnification:

A. Definitions. For the purpose of this section, the
following definitions shall apply:
A.l. "Loss and/or Damage”: Includes all claims, liability,
and expense of every character incident to the loss
or destruction of or damage to property and injurv to

or death of persons, arising upon or adjacent to the

Joint Trackage. Loss and/or Damage apportioned under
agreement shall be reduced by any amount applicable
thereto recovered from-third parties.

A.2. The value of a destroyed freight car shall be
its depreciated valué pursuant to the then current
rules for the Association of American Railroads or
successor organization for the type, or most similar

e, or car covered by such rules.

A.3.'-The_value'of a destroyed locomotive shall be its
reproduction cost new less depreciation computed on
the basis of reproduction costs but no more than sixty
percent (60%) of such reproduction costs. |

A.4., "Joint Property": The Joint Track and all appur-
tenances thereto and underlying land which, by reason
of tpfs agreement may be used by both parties, and-all
motive power, cars und eguipment engaggd in the main-
tenance, renewal, removal; inspection or operatiocn
_thereof for the benefit of the parties. Any locomo=-
tive or eguipment shall be deemed Joint Property whili
engaged in or iﬁci&ent to the performances of service
the cost of which is included in Lo;s or Damaée for

- 14 - _ . /G
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which the parties are jointlynliabie.

A.5. "Joint Employee": An officer, agent, employee,
or contractor while engaged in maintaining, repair;ggy
renewing, removing, inspecting or operating Joint
Property or in making additions.or betterments thereto
or in dispatching, giving orders for or difecting
the movement of trains or pérforming other service,
for the common benefit of both parties hereto.

CAL6. ”Sole.ﬁmployees“ and "Sole Property": Employees,
motive power or equipment while engaged ér aboﬁt to
engage in switching and handling cars of only one part

"or in performing other services for the exclusive bene
of one party shall, for the purpose of tﬁis Section 1:
be considered the Soie Employees or the Sole Property
of that party. . .

A.?._.For the purpose of this Section 12, equipment of TT%
foreign lines being detoured over the Joint Property
by authority of SP and all persons other than Joint

_'Employeés arrénged in moving such.equipment, shall
be considered the Sole Property and Sole Employees
of SE.

A.B. Motive power, cars, equipment, and other property
_hapéied or used by any party hereto sﬁall, unless Joii
Property, be considered tﬁe Sole Property of that par
for purposes of this Section 12. S

‘B.. Allocatien: . : .

- The provisions of this Sécﬁiqn 12 apply only as between

the parties hereto. Except as herein otherwis; provided, eau:,h,%q

- 15~ | el
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. engines, -cars or train of SD&AE only are involved.

party shall bear all Loss and/or Damage to its Sole

~ Property, its Sole Employees, patrons and others on its engines,

cars or trains, or on or about the Joint Property in trans-
action of business for or with such party. Loss and Damage to
third parties or Joint Property or Joint Employeeé shall be
apportioned among the parties in the same ratio as the expense
for mﬁintaining the Joint Track is apportioned for the month
in which the incidént occurred {or if payment for use of Joint
Track is based on flat rate, in the same ratio as the use of
the Joint Track is apportioned for the month in which the

incident occurred). 1I£, however, one, and not the other, of

" the parties contributed (by reason of the act or omission of -

its Sole Emplo?ees or a defect in its Sole Prdperty) to the
Loss or Damage, the ﬁarty [Ye] éontributing shall bear z2ll Loss
and Damage to all persons and property. Notwithstanding the
foregoing, if the éngines, trains or cars of only one party
are involved in the an;dent, that party shall bear all Loss
and.Damage to third partles, Joint Employees and Joint Property.
SD&AE agrees to accept all vehicular crossings, now or here-
after existing, of the Joint Track in whatever condition they
may be during_thé term of this agreement and will not assert
any claim, demand‘-or cause of action against SP and.will in-’
demnify SP agaiﬁst any claim, durand or cause of action arisiﬁg

out of any crossing accident on the Joint Track in which the

: c.. General-

"C.l. Each pa:ty hereto agrees that the acts and decisions’ o

the party hereto performing any mahagement, maintenance

- - : ' 2.
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repair, renewal, removal, impfoveﬁént, operatioa or
similar function of or for tﬁe Joint Property shall

be deemed proper and adeguate, and no claim shall b
asserted against such party by reason of such functlcﬁ
or iack thereor.

Each party hereto shall pay promptly damages for which
such party shall be liable under the provisions of
this section, and shall indemnify the other party
égainst such damages including attorneys' fees and
costs.

Each party hereto shall have the right to settle, or

. cause to be settled for it, all claims for damages for

which such party shall be liable under the provisions
of this Section.12, and to defend or cause to be
defended all suits for the recovery of -any -such damage
In the event both parties hereto may be liable und;‘ﬁ
the provisions of this section for any damages and the
same is settled by a volunéary payment of money or oth
valuable consideration by one of the parties jointly
liable thérefor, a2 release from liability shall be
obtained in the names of both partieé 50 liable; howev
no such settlement in excess of Five Thoﬁsand Dollars
($5,600) shall be made By or for eithe; par+y ‘without
the authofity of the other party, but any settlement
made by either party in consideration of said sum or
iesser sum shall be binding upon the-other party.

In cé;é a2 suit shall be commenced against either p;rty
for or on account of damages for whiEh the other pq;gy

- 17 -
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is solely or jointly liable under the provisions of

this Section 12, the party so sued shall give notice
in writing to the other party of the pendercy of said
suit, and thereupon the other party shall assume or
"join in the defense of such suit.

C.6. No party shall be bound by any judgment against the
other party, unless such party shali have had reasonat
notiée requiring it to defend and reasénable opportun:
to make such defense. When such notice and opportuni
‘shall have been given, the party so notified shall be
bound by the judgment as to all matters which could

" have been or were litigated in such suits.

13, Arpitration:

Any dispute over the terms of this agreement shall be
settled by a board of three (5) arbitrators experienced in
railroad operations, one to be named by eéch party and the
third by the two so named. If one party fails to name an
arbitrator (or the two chosen do not name the third) within
sixty'(GO) days after notice to do so, such arbitrator shall
be naﬁed'upcn application by either party hereto to any judge
of the U. S. District Court whose jurisdiction.includes the
Joiﬁt Track. Thé decision of the arbitrators shali be final
and binding upén the p;rties. The expense of arbitration shall
be apportiqned by the arbitrators...The parties may agree upon
a singlé arbitrator. T

14. Defauit; . ' i
-~ If either-party is in default on any prov}éion under this
agreement and fails to remedy said default within sixty (60)

- 18 - o “?5£’75
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dayé of written notice from the other parEy to do so, said
| other party may terminate this agreement forthwith; provided,

however, that neither party éhall be released from any liarilihﬂﬁ

incurred before such termination. :

15. Compliance with Law:

Each party using the Joint Track shall comply with all
applicable laws and orders of public bodies having jurisdiction.

1f any party fails to so comply and is fined or penalized as

a result thereof, that party shall pay said fine or penalty
promptly. If as a result of such violation liability is
asserted to the other party of this agfeement, the first party
shall indemnify the .other party against all Costs and expenses,
including-atto?neys' fees incurred in defending any action
resulting from such violation. |

16. Noticesr

Notices under this agreement shall be writing and shall
be deemed to be propefly given if delivered or mailed to

‘SD&AE at

. Attention:

and qr‘at

Attention:

. _
(' .- 17. Successors and Assigns:
This agreement is intended solely for the benefit of and ’

I shall be binding upon the parties hereto, and their successor‘!5

R 442
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" be for the benefit of any other party; provided, however, that:

and- assigns, and is not intended nor shall it be construed to

this agreement shall not be assigned without the written consent
of both parties, which consent shall not be unreascnably withheld

18. Attorneys' Fees:

In the event any party to this agreement brings legal action
to enforce its rights hereunder, the court shall have discretion
to award the prevailing party reasonable attorneys' fees.

19, EREffective Date and Term:

This agreement shall not take effect unless it is approved
by the Interstate Commerce Commission ("ICC"). Upon such
approval this agreement shall become effective on the date
SD&AE commenéés dﬁerationson the Joint Track, and shall ;emain
in effect for fifty (50} years and from fear to year thereafter
subject to termination by either party upon written notice to
the other ninety (90) days before the expiration of the
applicable yearly term.

TN WITNESS WHEREOF, the parties hereto have caused these
presents to be executed in duplicate the day and year first

herein written.

¢ SOUTHERN PACIFIC
. TRANSPORTATION COMPANY

by = R L

(Title) ,;,—_f_-::;x;‘glf;v:-_ VICE PRESIDENT
ATEs e A

Seniol Acsistant SOcCr
SAN DIEGO & ARIZONA Secrotary

EASTERN §AILWAY COMPANY |
BY" '(ﬁkijjlag,zf\

TitIe) & s VICE PRESIDENT"
/5/ﬂCS_ . . : : { %_Mnfy./-?‘-/‘\ e
LssTstant Socretary

—kc'.'.ﬂé
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Buyer
city of San Diego

Olson Salvage Co.

- EXHIBIT “t“

Location
Baird Roll

Otay

Area

©1.37 ac.

.50 ac.

”‘"“9

Consideration

$18,925

$22,000



EXHIBIT "D"

Southern Pacific Transportation Company will employ an experienced
general contractor to restore SD&AE storm damaged segments of track
and structures +to their pre-storm (September 1976) operating condition
and to repair three trestles and 2.6 miles of track structure between
Mile Posts 4.9 and 7.5 on the Coronado Branch line to FRA Class I
standards of maintenance. Any storm damage occurring after October 20,
1978 will be repaired by others.

Before the September 1976 storm, the maximum train speeds permitte
were: '

30 MPH between Mile Post 92.90 and Mile Post 96.61

20 MPH " " 96.61 " B " 98.67
10 MPH " " 98,67 ° " " 99.10
20 MPH " i " 99.10 " " " 106.56
25 MPH " " " 1l06.56 " " " 122.50
30 MPH " ° " 122.50 " " " 130.00

Out of service between Mile Post 4.9 and Mile Post 7.5 on the
Coronado Branch.

The restoration of the SD&AE will be accomplished by first re-
moving all the damaged track. The subgrade will then be reconstructed
using the nearby earth as £ill, compacting the new subgrade by powered
compactors or the heavy construction equipment. The trackage will the:
be rebuilt using new ties to replace missing ties and second-hand rail
of similar weight and condition. The new tracks will be surfaced to
true alignment and grade by placing suitable ballast, at least 4 inche:
below the bottom of the ties, between the ties and level with the top
of the ties. Ballast will slope on the angle of repose from end of tic
to subgrade. Ballast will be imported from commercial suppliers in
railroad ballast cars. .

The damaged structures will be restored so that an equal or great:
runoff of storm water can be passed through without damage to the
subgrade or interruption of traffic on the line. Steel piling may be
- used in some structures where timber pilings were origimally and
bridge decks may be concrete instead of wood. All structures will be
rates at Coopers E 60 or greater. This means structures will support
axle loadings of approximately 60,000 lbs. on a spacing of 5 feet or
greater. - :

Drainage of the track area will be re—established so that normal
water runoff will not foul ballast. —

When repairs are completed, maximum train speeds will be:

30 .MPH between Mile Post 92.90 and Mile Post 96.61

20 MPE - " " 96,61 " " " 98,67
10 MPH " n ° 98.67 " " " 99,10
20 MPE =~ " n " 99,10 " " " 106.56
25 MPH " " °° 106.56 " °* " 122.50

EXHIBIT "D" ‘ - _ .



30 MPH between Mile Post 122.50 and Mile Post 130.00
n n

lo MPH " n 4.9 n " 7.5 On th.
Coronado Branch. ' a-ﬂ

These meximum speed limits for the storm damaged sections are the
same as prestorm limits. '

The telephone system between El1 Centro and Division was also cama:
by the storm. It consisted of a pole and wire party line telephone
system with crank-type telephones located at various places, and was

difficult to keep in service because of obsolescence, theft, ana
vandalism. :

Prior to the storm, the Communications Department made a radio
coverage check between Plaster City and Division from Monument Peak,
with the objective of replacing the wire line with radio. It was con-
cluded that radio coverage from Monument Peak was practical for the
area, with the exception of approximately 10 miles of track into the
canyon area and in the vicinity of the tumnels. It was proposed that
the area that could not be covered from Monument Feak pe covered for
the most part by a radio station at Jacumba,

The radio system élanned by the Communications Department as abov
will be installed in lieu of the wire line.

The restoration will require about 20 weeks to complete.

SDEAE's storm demaged tracks will be restored to the followin:-“
FRA Classes, as defined in the FRA's Track Safety Standards:

SD&AE Maximum Allowed
Operating Speed for

Freiqht Trains PRA Class
10 MPE Class 1 ‘
20 MPH Class 2
25 MPH . Class 2-
30 MPH Class 3
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 AGREEMEIIT FOR OPEPATION OF FREIGHT SERVICE

THIS AGREEMENT is entered into on __ February 12, - ., 1979,

to be effective in accordance with the provisions hereof, betwecn
SAN DIEGO AND ARIZOWA LCASTERN RA;LWAY COM@ANY, a cbrporation, and
KYLE RAILWAYS, INC. and WILLIS B. KYLE, INC. (collectively referred
to as “oberéting Company")f '
i: _METROPOﬁITAN TRANSIT DEVELOPMENT BOARD.("ﬂTQD") is in the
process of purchasing and acquiring by donation from Southern
Pac1£1c mransaor ation Company ("sp") a coxporate entity known as
San Diego and Arlzona Eastern Rallway Company ("SD&RE") which owns
Certain rlghts of way,.phy51cal assets, and operat;ng rights,
agreements and licenses. Said acquisiti&n is subject to approval

by a nwsber of governmcntal agencies, including the Interstate

Commerce Commission of the United'states. MTDB is not acguiring

SDEAE w;th thc intent or puzpo se of engaging in either operation

- of freight scrvice or pas benqcr trnns;; service. At the time
~ MTDB acquires SD&AE Opcrnting Company will be under'contract to

‘°D'hu ta prov:de [reight .LLVJco MIDB intends, atoa Jatuer dalue,

to make a gontraﬂt with a pasaengor transit conpdny for thc

provision of paaaengcr t‘anolt service on SDSAE right of way.

2., SD&AL is presently cbligated'to and is providing rail

service in the metropolitan arca of San Diego and in Raja Callfoxn:a

o \\f
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Mcx;co and is. undcr a contxnuxng oblzgatlon to provxde rall service
between Division and Scely. Howevcr, portlons of the llne between

Division and Scely have been damaged by storm and will requlre

:'rostoration.before ffeight servxce can be resumed on that portion.
_when MTDB acquires SD&AE, SD&AE will relingquish to SP the portiono

- of the rlghL of way from approximately one mile wcst of Plhster :

Cit to Seely. MTUB and Operatin Company agree that the Memorandum
Y b 4 g

of Intent executed by SP on October 20, 1978 between MTDB and S'D

is lncorporoted hercin by reference, and agree that MTDB Opera-
' t;ng.Company and SDLAE are bound by the appllcable terms thereof.

Provided that MTDB shall review, and'consult with 0perating Company

regardlnq, the defln*tlve agrecment contemolatcd in such Memorandu‘%\
of Intent before eyecutxon of such definitive agreement. Provided

further, that if such def;nzt;ve agreement contains terms and

conditions Whlch differ materi ally from those of the Mumorandum of
Intent, which matezlally affect the rights or obligations of

‘Operating .Company hersunder, that Operating Company shall have tha

right to cancel this Agreement on thirty (30) days notice to

-

SD&AE 2nd MTDB. o Lo

' .3. . 0poratlng Company is compoood of two Califoxnia corpoxa-
tions. T.c se will perform the obligations of 0porat1ng Company

through a nubﬁidiory ("Subsidiary”) which will be formed for the.

"'ﬁ)\
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puépcsc of opcraﬁing SD&AE and provxdlng the frclght scrvice which
SDSAE is obligatcd to provxdc. OperaLLng Compdny r'hall operate
freight service as provided herein by ({1} assuming conLrol, Lhrough
ltu wholly-owned subsidiary, of SDSAL imnmediately: prlor to thc com-
pletion of the acquisition of SD&AE by H*DB, and (2) then prov;dlng
freight service as set forth in this Agreement. .?hlo_hgrcemenu is
an agregment for the prévision of freight service only. By e@tering
into and performing this Agfeement, Operating Company does not .in-
tend to, and shall not be deemed to have, assumed ‘any pre-existiné
obligations of SD&AE, whether by contract or otherwise.

This Agz:eemant shall not take effect- unless-and until MTDB
4. mbis_ng;esaaa$~ée—cea%eaqenG—upeﬁ—sa*ehase—byﬂxgae—eé—SB&la,Ch&/
purchases SD&AE, which purchase, by the terms of the agreement for )/
wh~é+1ﬁ£+4mse7—by—&he—ee*ms—ei—th1sqhgkeemant—be%vee+—+rab—aﬁé—sp Cf%
Sale and Donation of SDSAE to MTDB La2tween MTDB and SP, will be effectiv
-ﬁ&%l—ee—e%éeev—ue—on—ene-éey—ea—wh1cb—eﬁe—1wG—eppfevaw—eé-%he—cfua9—(h%y
at the close of the escrow as set forth in Section 8 of said agreement.

CMf4e*—ef—SQHH&Aﬁk—Hgﬁkﬂfhxiaﬁr. By a separate agrecman of even date,

WEL MTDB has agreed with OperaLlng Company to become a s;gnatory to this

Agreenient and to be bouud by all of its tecrms and conditions inmedi-

ately dpon the purchase by MTDB of SDSAE,

" s, Right of Way -

The right of way ownad by SD&AE over which Operating Company

.wiil provide freight service is described in Exhibit A hercto, but .

-in general terms consists of the exclusive uce by Operating Company

of the line {in a restored condition) from bivision to approximatel& -1
: W

one mile hent of Plaster City; the . - : (Qé

k[ \\\



eo-callcd Coranado Branch line; the'so-called Raja California line;

~

' joint use of the main llnc between the City of San Decgo and the

- International Border at San Ycidro; and the joint use of the line

£rom the City of San Diege to the Parkway Plaza area 1n_El Cajon.

The exclusive use right of way is designated in blue on said Exhibit,

apd.the_joiht use right of way is designated in red on said

~ Exhibit A.

) .6'0' Tem-
, Theilﬁjtial term of this Agreement shall be ten -(10)
. its effective date. S 6@’
years from the—date—on—which—Operatd : :
(&
t

Ehe—vfopeEcmes-er—éﬁen—Jtne—%@q—é94$7—ﬂheeﬁewex—ceese—eeaass Operati

'Company chall assume control of SD&AE and its Properties immediate-,

upon the closing of escrow for acquﬂSLt_on of SD&AE by MTDB pursuvant

said for the Sale and Donation of SD&AE to MTI
to the terms of «he Agreement EefeEsE i BT
said -’ escrow has not closed . )
In the cvent that ie€—ep : : ik : Gﬁljwﬂ

eequ*s1%&9na9é—SB&ns-hy—agsa—eeaﬁummaEeé by December 31, 1979, then
either party shall have the option to cancel this Agrecﬁent by
delivering written notice of cancellation to thc'othcr party at

any time thereafter and Operating Company's securlty deposit,

”Logether WLLh 1ntcrc=t will be returned to it forthwith, unlc«;

the partlcs have mutually agrccd in wrltlng to an cxtcn ion.

7. option to Rehew,

Provided Operating Conpany is rnot in default at the ti: §§

-

of any right to excrecise its option to rchew, operating Company L'
. . . . “




.of the Agreeament rchrreo to in P\*armaph 2 above. .Upon assuming

'shall have the right to rencw this Agreement for:four (4) additional

10-year periods 'as follows The first option to renew shall be
for a period of ten (10) years and shall be exercised during.the

ninth year of the initial term of this Agrecment; the second

option oeriod shall be for tern (10) years and ohall be exercised .

during the -ninth year of the first rencwal term of this Agreement;.

the third option shall he for ten (10) years and shol1 be exercised

- durlng the ninth ycar of the second renewal period of the term of

this Agroement;{ and Lhe fourth option shall be for ten (10)

yéafs and shall be exercxsed during the ninth year of the third

renewal period of the term of this Agreement. All terms and

conditions of this Agreement shall apply to the renewal period.

" 8. _‘Fees.

Operating Company shall pay fces to SD&AB upon the terms

and conditions set foth in B?hlhlt B hcreto. SD&A? shall pay the

. same fccs to MIDB. As a nuttcr of convcnmcncc, the partices agree

that Operating Company shall remit such fees directly to MIDB.

9. Re: -Lurution neconstruction and Maintenanee.

perat;ng Company shall have no obligation to reconstruct

”or rcstore any . portlon of the r;ght of way which constitutes the
- rxght of way prior to its asstming control of SD&AB. The portlon

of tho rlghL of way betwcen Division ‘and Plaster City and the

Coronado Branch line shall be restored by SP pursuont to the tcrms‘ﬁ
)



control of SD&AE, Operatlng COmnany shall have full respons;blllty

for maintenance of the right of way, including those pertions of
“the right of way to be_jointly used for passenger transit. Once
réstoration of a portion of the right of.way for joiﬁt_use commences;
" the entity which will be operatiﬁg the passenger transit shall
thereaftev have the full responsxbllzty to maintain thht joint use
'J?r;ght of way, with Operating Company paying its fal* and cqultable
pértion (said portion shall be the freight operator's average cost
of ﬁaintaining'tﬁe balance of the railroad exclusivé of yards,
bridges and tunnels) of such mainténance cost;,-inclﬁding damage
éaus;d.by the acts oX omisg}cns 6£ Operating Company. Operating
:CSmbany snall be given the right to bid competitively for thé
right to provide spch.haintenance service. All such reconstructic.. ’
of joint use right of way shall be conducted in such a manner that
itldoes-not'unreasbnébly'interfere'with normal rail:fr;i;ht 6pera-
~tions. 1If, after passenqger trn;n use commences on. the so-cnlled
joint track right of way, passchger service later tefminates; |
then duriﬁg such period of termination Operating'éompany shall have '’
the responsibility to maintain caid joint use right of way at

1

freight standards. ' .

1o, *curxtv neoosxt and Llauldﬂtcd Dawmages.

Upon the filing bv SP w1th the Intcratatc Commerce

Commiss;on of an application seehking approval of the transfcr of the
. -".l‘

SDSAE corporata entity to MTDB and the provision of servicc by ﬁﬁ
: . - . : R

-
o

»
. £l
P
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_ Operating Company as prov;dcd hercln, Operating Combany shall

dellvcr to a mutually acccptable tltle insurance company or to

‘MTDB's attormey, Paul A. Peterson, as eSCrow holder, an erevocable

letter of credit, or cash or its cguivalent, in marketable
securities, with the right to substitute from time to time, in

the sum of ‘Fifty thousand dollars ($50, 000) to be held as security-

for the performance of Operating Company's obl;gatlonf hereuﬁder,'

on the thﬁrt;etb day follow;ng Operaulng Company ' s obligation to

assune control of SD&AE and to commence fremght operatlons pursuant
to the terms of this Agreement, the security deposit, togethex

with lnterest-earned thereon, shall be returned to Operat;ng Compary,
provided it is.noe then in default under the terms of this Agree-

ment. The parfies agree that should Ooeratlng Company default in

" {ts obligation to commence freight service and contxnue;to.proylde
'..frelght service durlng the flrst 30 days after it is obligated

'Lo assune LOHtLOl and Cummuncu freight operation, the $50,000 shall

be retainecd by MTDB as llquldated damageo, sxnce the actual

amount of damage would be lmpractlcable or extremely difficult,

.x£ not 1mpqu;blc, to asceltaan. Similarly, should MTDB, upon
~receiving all necessary governmental approvals and cbtaining its
j;funding at-d time thh Operating Company is not in default,
.default Ln_*ts.obligation to al}ow operating Company to assume
‘“control of ”D&AE the parties agree that MTDDB shali pay Operating

Company the sun of $50,000 as damage, since the actual amount

\\\

’ \,



of damage would be difficult, if not impossible, to ascertain.

Pailure to obtain required state or federal approvals after having

“used duc diliqeﬁce and good faith shall not constitute default.

11. " option to Purchase..
- Operating COmpany shall have that right of first refusal.

" and an option to purchase as set forth in Exhibit C hereto.

12. . Tariffs, Rates, Routes and Divisions.

So long as it is not in defaulh, Operéting Company shall
.ﬁéve tﬁe exc%gﬁ%ye'right in the name of, and on behalf of SD&AE, |
to file with appropriate governmcnt&l agencies. and to adopt new
af'modify existing tariffs, rates; routes and‘divigions, and .. f‘ﬁ
shall have exclusive control in the management and operation of
the rai; freight service, including but not limited;to labor,
dispatching of trains, assignmcnﬁ.éf cars, assignmént of crews,
and Operating Company shall ha&e exclusive operating control of
the rail facilities,.except for the joint use facilities. As to
the joint use facilitieﬂ MfDB or the cntity providing passnﬁqor

. transmt gervlce shall have exclus;ve dlspatchlng control, provided

”that reagonable provxdlons shall be made for ordcrly, schedulcd

frelght service so as not to unreasonably Lnterfere with Opera-

'f“tlng Company's obligation to maintain effective frelght service.

Gperatxng Company shall have no obligation to bid for or provide.

passenger transit, | ' : : : . : ‘ :




13.. Obliqntic;ns of MTDB and SDSAE.
~ MTDB and SD&AE cach aarces to:
(u) . Cooperite with and ascist - Operating Company to
ma;nta;n and obtain all neccsdary pcrmlts, clearances, aqreemcnts'
and other requlrements for operations and- malntenaﬂée: . ‘
e ; ' (b) Cooperate ‘with 0pcrat1ng Company to obtain federal '
state or local grants which may be available from tlme to the |
for upgrading or Lnsurlng the contlnucd operation of the ra;lroad;
(¢) Cooperate’ W1th and aSSLSu Operating Company with
regard to negotiaticns with Santa Fe, SP, tha Mexlcan Government,
Port of San Diego and cther federal, state and local governmental
agencies as may be approprlate to Lnsure continued and expanded
freight service; | |
(d)‘ Assxst Operatxng Company to the maximum extent
fedsible in the sol;cxtat;on of addltlonal shlpments by rail; and
{e} Work w1Lh Operating Company to insurc that track
design and.construﬁtlon for transit operations are planned and
implemcuéed to insurc minimum disruption of either freight
service ér pas#cngef service. |

14, ‘- Obligations of Opcrating Company. . L. —

.. Operating Company agrees to:

'(a) Conmence and thcrcaftcr use its best efforts on

a continuing basis to maintain adequate freight service throughout.

A&zag?
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SDGAE's arca of operations, ihclﬁding.the provid;ng‘Qf adéquaﬁe
engines and cars (subject to the reglonal enginc and bar supply);

{b) tooperatp to thc fullcft cxtan possuible WLth ganta Fec
SP, the Mexlcan Govevnment and Port of'San Dicgo to insure an,
unzntcrrupted and ef;;c;ent flow of frelght sh;pments-to and
izirom Lhc no*th the south and the cast; .

.(&) Fubjcct to the direction of thc passenger trﬁnsiﬁ
dxspatchef with regard to all joint use facilities which directions
shall not unduly interfere, with provision of adcqugte ‘reight
se;vice; ‘ . .

. (a) Maintain all,the'right of Qay and physicai propertiéé
operated under the terms of this Aérecmcnt in:at least the same g;j?%
cond;.:on in effect at the time of takeover by COperating Company,

' hav;ng due regard of the necess;ty to maintain such right of way
and phy sical propertles in ‘such manner as wxll assure contxnued
frelght uCTVlCO on a compctltlvc basis; |

(e) "Maintain an invcntpry of parts and equipment necessary
and 5pp£opriatc to carry out operating Company 's obligations of
ma;ntcnance hercuﬂder, and at least at the same “dollar level as

~was such ;nvcntory at thc time Opcrat;ng Company av"umcd control

of "SDSAE;
'lf) Continuously comply in all ‘material ;éspects with all
lawfully enactud fudcrnl, state and local laws, ordinances, rules

and derCf‘VC’ 1pp11cablc to Opelnt~ng Company s operations, ‘N
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' " including use of minority businesses and small besiness dencerﬁe
and compliance with'all applicabie fair employment'practices;

{g) Make timely.and accurate reports to all'ﬁexican, federal,
stete and local reguletory and safety agencies having jurisdictioq
over Operating Company's activities; '

:(hj Actively promote and solicit additional shipments by
‘;reil;. ' | | | |

" (i) File with MTDB one cop? of every report filed with a
Mexican, federal, state or local regulatory or safeey agency ae
_the same time such report is filed with any such agcncy, and

(j5 Use its best efforts to see that quallf*ed minority
_besiness enterprises shall have the max;mum practﬂcab1e ouportun*ty
to part1c1pete in the performance of this Agreement. Operating
.Company ma2y rely on written representations by subcontractors
regarding eheir status as minority business enterpr;ses in lieu
of‘en independent investigdtion;

fk). Under the Agreement referredlto in Paragraph 2 above,
there will be certain recelvables and peyables of SDEAE to be
aecountcd for after MTDB acqulres SDSAE., The parties aqgree that
va_speeial impound account will be created to account for such
matters, and that ﬂei;her the payables nor the receivables a;e_'
the:ohligaeion or property of Opereting éempany. SP will‘be
Lberﬁitte& to establish such reasonable procedures at its own
expense as may be deemed appropriete by SP to satisfactorily

)

. resolve such matters;

B e
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(1)' fo assume full rgsponéibility for all liagilities of =
sﬁgns apd/or Opgfating Compﬁny causes of actiSn aris;ng after
- Operating Compan§ assumes control of'SD&AE, apd to h&ld MTDB
haémlcss from, indemnify it against, and defend it against all
such claims and liabilities. OPerat ng Company shall have no
liabzllty for any claim, the cause of actzon for which arose prlof .

to lt' assumptlon of cont*ol, and MTDB will lndcmn;fy and hold 1t

‘harmless from and against all such claims and l;ab;l;tlea.

15. Force Majeure.

o .,.:”j (é)- The partlcs hereto wxll be excused from.pefformance'
of any of their respective oblxga*;ons hereunder, occasioned by |
any evcnt beyond their respectxvc conhrol (not due to their own 7"§
fault or act;ons), thCh rhall include without limitation, actions
of Mexlcan, fedcral, state or local agenc;es, imnoextlon of
governmcntal rcqulrcments creating burdens whlch causes performance

| ‘of thié'ngqochcnt to be commercially impracticable (such 45

.coméliance with environmental cuallty, energy canservation or
occupntlonal safety rcqulremcnts), by acts of God; Dby str~kcs
or other labor troubles ‘beyond tﬁd‘reasonablé ahticipation'or
conLrol of th; parties; by interruption of service caused by
ctploalons, flrcs, vnndnlxsm, malicious mischlef, or unav01dabld“‘

- '_jntgrrpppion or cessation of scrv;cc by a connchLng rallroad

.and
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(h' ‘ ) ‘(b) Opéf&ting Company will not incur liability for any
failure to perform thc rail freiéht service if such failure is
the result of any connltlon attrlbutable to maintenance oOr track

conditions which exis tcd on the effcctlve datc of the commencemcnt

of operations.

| ' - 16. Insurance and HoWd Harmless.

Sy b

‘(aJ Exccpt as prov;ded herein,’ MTDB or lts.agents}
directors, flccrs and - cmoloyeca, shall not be held liable for
any claims, llabllltles, penaltles, fines or For damage to any
_goods, properties or effects of any pe*son whatsoever, nor for
; personal injuries to or deaths of them, or any of them, caused by
Fh : 'or rcsultlng from any acts or omissions of Operatlng Company, its
-agents, employees, indeﬁendent contractors,ljoint ventures, partne%s
(lncludlng but not llmlted to failure to comply with any obliga-

| -'tmon under Parugranh 14), or rcprcgentatlves, Opc*atlna Ccmpany
'further agrees to Lndcmnlfy and save frce and harmless MTDB and’

lts authorized agents, off Lcers and employce° aga;nst any of the
forego;ng l-ab;lltles and any cost and etpenvc, lnclud;ng reasonable
attorngy s fees incuwrred by MIDB on account af any claim thereflov,
including claim; by.beason of alleged defects ig service, change§

| . . :
| . in services, or any other work or services done or provided.by. __
| : : . .

Operating Company pursuant to this Agreement.

A s

,.3
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(b) Operating Company, its eéenfe; directors, officers and
seﬁployeee shall not be.hcld liablc for damage -to any goode, |
propcrtlcs ‘or cffec +5 of any person whatsocver, nor ‘for personal
injurlcl to or. deathg of them, or any of .them, caused by or
resulting From any acts or omissions of MTDB SDSAE or their
'respectlve agents, employees, 1ndependent contractord, joint
ventures, partners (including but not limited to failure to comply
with any obligation undcr Peragraph 14), or repreoentatlves or
conditions of ;iéht of way and physical propertzes of SD&AE
existing prier to the time Operatlng COmpany assumes control of
.-SD&AD; of'ﬁfansff services; MTDB further agrees to 1ndcmn1£y and
save free and harmless Operating Company and ltS authorized
agents, dlrectors, ‘offic¢ers and employees agaxnst any- of the fore-
going liabilities and any cost and expense, ncludlng rcaeonable .
attorney s fees incurred by Operatlng Conpany on account of any
claim therefor, including cla;ms by rcason of alleged aefects ln
‘services, chahae* in scrv;ccs, or any othcr work or qcrv1ce, done
or prov1dcd pursuvant to this Agraeement,

_ '(c) Opclelng Company . furthcr agreus to provide at
léast - $2 mllllon in bodily injury and propoexly damugv liability
insurance and to name MTDBE and SD&AL as additional npamed insureds.

-‘de@uctibleﬂbr_self—insured portion.of these insurance limits hall
- be'nd gfegtc; than fifty thousand dollars ($50,000) without

"Qrittcn amendment ‘to this Agreement.:

o

Tl

5
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. be submitted to arbitratioen.

.notice qf_@cﬁaglt shall be deemcd rescinded.

”-défauit 5hall be as follows:

(d) MTDE agrees that subsequent increases in Operating

cOmpany insurance costs due to the joint operation'of rail freight

‘and light rall translt services on common fac111t1es shall be

borne by JTDB. In the event the parties cannot agree on an

approprlata allocation ‘of these addltlonal costs, the issue shall

3
1

17. Choice of Law.

- This.Agreement shall be interpreted in accordance with

' the.statutes_and laws of the Unitcd States of nmgrica and the

 State of California.

- *

18, Termination of Aarcemcnt. . a o

[} e,

{a) Upon default of Operating Comoany he*eundcr, HTDB may

£érminaté_this Agreement at any time during its initial or
subsequent term, dpon.furnishiqg‘30 days written notice to’
Opcratin§ Comﬁany of itshdcfault,-cxcept that such néticc wiﬁh
:cgard to payment of monies shall be 10 days, pfovidcd that if
such dcfau]L is cured within tho-npplicnblc notice per;od, this

Agrccment shall continue in full force and cffec_, and such

(b} Causes for termination of operating Company for

»



N ¢ 3
| | '-required under this Agreement-of by the

o (4)

s

| ‘(,s').

- 16 -

Failure to.provide freight services as

.Interstate Commerce Commission.

A fxlxng of ban?ruptcy by ODeratlng Company,

. or an ass;gnment for the beneflt of cred;tors,

or actual lnsolvency
Falluro to maintain the rzght of way and phyrzcal

propertzes in accordance w1th the terms hercof.

A course oF conduct of operatlon by Operatxng

Compdny ln a manner whlch upon proper

admlnlstratlve hearings, is- found to Jeoparclze

"the health or safety of the general public.---

Failure of 0perating Componyito make réquireéﬁiﬁ

 fee payments.

Any other materlal violation o: the terms of

thlu Agreement, anludlnq the payment of

monles a 7

.(c) If the default (other than the pavment of money)

of Operat:ng Company cannot be cured within 30 days, then

provmdcd Operating Company commences such cure Wlthln the 30~ day

circumstances.

‘period, and dllxgently in good faith proceeds to complete such
cure, then the time within which such dcfault must be cured shall—

.- Be.extondcd for a leo which is rcasonable under all the
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(d) 1n addition, the parties agree that in the event of

tcrmlnaLlon ‘a f£inal accounting shal

1 be rendercd By an .independ-

ent ‘certified public accountant ax pcrlcnccd in railroad accountan,

mutually agrecable to thc partles, the COst'of which shall be

equally shared ean the pﬂ:azes, and that the’ 1ud:.cated flnal '

settlemcnts shall bc pald by thc appropr*ate party w1th1n 30 days

notlce, or may be w;thhcld from funds whlcn would OthQIW‘SC be

payablc, as such accountant shall de

em appropriate.

{e} Operating Conpany may, at any time after the

prov1dlng 51x monthr advance notice,

tion, the parties agrec that a final

: init;al term of this Agrcement, torminate this Agrecment by

-In the evént of such termina-

account1ng shall be

rendercd by an lrdependcnt certified oubl;c accountant under the

samc terms and cond;txons outllncd a

- (£) Both parties recogniz

. replacement of operating Company may

apploval bcfore such Lcrmlnatlon or

;_and agree to cooperate in effcctlng

responsibilitics and to abide by rel

‘findings to a court of compctent jur

19;' Néticc. -

bove.

e that the termlnatlon and
require prior PUC and 'ICC 1
replacemcnt can bu effective,
an orderly transfer of L

ated flnal PuC nnd.flnal ICC

“findings, subject to the right of such party to appeal such

isdiction.

[y -

Any notice required or permittcd under this Agrecment

* shall be in writing and may be porso

n:ily served on the other ~



_actlon or requevts arbltratlon to enforce its rlght hereunder, th.

berty, by the party giving notice, or may be served by certified

mail, recuipt requested, to the following address; ‘or such

" other addrches/pcrooos'as the parties may direct:

. MTDB ‘Gcneral Monaqcr
: : Metropolitan Transit Dcvelopment Board
LT " , 620 "C" Street, Suite 400
I "+ . . San Diego, CA 92101
Operating Company = Willis B. Kyle, President o
) ' _Kyle Railways, Inc. »

World Trade Center, Room 205
San Prancisco, CA 94111

"*20.° Attorneys' Fees

In the event any party to ‘this Agreement brings legal

ﬂ

court or arbltrator shall have discretion to award the prevalllng

party reasonable attorneys' fees.

2. Arbitrntion.

{(a} General - In the event of any unresolved disagree-
ments between the parties concerning the construction of the

Agreemont or performance by each of the parties hercunder, the

. parties shall submlt such dlsagrccment to arbitration.

fﬁ) Procedure - The party desiring arbltratlon shall

.-gzvo not;co in wrxt;ng to the other party and Ldentlfy the matters

in issue and- dc51gnate an 1nd1v1dual as their arbitrator. Within

ten (10) days thorcafter, the other party shall, by written noticeﬁ-ﬁg

[

f
‘.‘;-..
\

|
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'to the original party, agree. to sald arbitrator or appoint a

second arbitrator. The two arbltrators 50 appo;nted shall, wlth;n

ten (10} days. therca‘tor, appo:nt a third arbitrator as mutually
agreed, and thc three arbitrators shall hold the hearing and
commence to determine the matter Wlthln thlrty (30) days of the
appoxntmﬂnt of the thlrd arbltrator. If the second arbxtrator

shall not have boen appo;nted the first arbitrater shall proceed'

_to commence to determine the matter within thirty (30) days of

the failure to so appoxnt a second arbltrato If the two
arbitrator olccttd by the partles are unable to agree upon the
thlrd arbitrator,. the thlrd arbitrator shall be appointed by the

American Arbitration Aosoc1atlon.

(c) Except as otherw1se orovzded hereln, the arbltrators

-shall arbitrate the issues in accordance with the rules and

procedures of the American Arbitration Association, and a

.detormxnatlon of the majorlty of the arbitrators, or of the sole

arbitrator as the case may be, shall be final.and conclusive
Between and upon the partles, and judgment upon‘same may be
entered in any court having jurisdiction thereof. The arbltrotor( )
shall glve written notice of their f;ndlngs to each party.

ﬂ(d), The expenses of arbltratlon, ekcept for payment

.of each respective party s counsel feces and rees of experts, shall

“Be‘bornc by the party against whom - the arbltrators determinaticn

is rendered in such ploportlon by each party as may be determincd )
A
N

|6

by‘the arbitrators; 'prov1dcd, however, that 1t is the intent

. ————
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T~

,of the parties that, to’ the extent detcrmlnable, the expenses be

pald by the losing partv

22." Severability.

If any term, covenant, condition-or provision (or part

thereof) of thls Agreement or the aopllcatlon thereof to any

':poraon or c;rcumstancos shall, at any time or to any extcnt be

. invalid or unenforceable, the remainder of this Agreement, or

the application of such terﬁ or trovision (or remainder thereof)
to persons or cizcumstahco. other than thosc ns Lo whlnh lt is
heid'iﬁvelid or unenforceable,'shall not be affected thereby,

and each term, covenant, condltlon and provL51on of thle Agreemont

R

shall be valld and be enforcoable to the fullcst extent permltted

by law.

23. Entire Agreement .

This'Agroement‘shall contain the.entire agrecment of

- the partles and shall supersede any and all prior or contemporaneou

_reprosontatlons (oral or wrltten), agreements, or oral or written

understandlngo between the partlee. No term or prov;zaon of this

Agreement mayv. . beé ehangod waived, dlochargtd or tcrmlnated orally,

but only bv an 1nstrumcnt in wrltlng 51gncd by ‘the pnrty against

~wh1oh the endorsemont of the chango, waiver, dlecharge or ter-

mxnatlon is sought

S o

~
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- 24, Warranties and RepresenLatlona.

(a) hTDB and SD&AE each warrants and represcntd te
Oéerating Company ae follows:
. (1) That it is duly organizeg, validif'existing
".and in good standing under the laws of, as
'ﬁré j.’ - .- . to MTDB, the State of California and as to '
o |  SD&AE, the State of Nevada.
I_(25' That it has the power and authority to enter
ineo ehis Agreeﬁeﬁt Eo carry out its obligations
‘under this Agreement. .

(3) Thet entering into and.performance of this
Agreement on the part of such party does not
vxolate dny agreement wzth any person or |
entity, statute, rule, regulation, order, writ,
injunction oe decfee of any'courtr administra-
tive agency or governmental body, or its |

" organic eocuments. |

.{4) That MTDB is proceeding to use its best

e

etfaorts to acquir. SLLAES  thab MIDR L
_seeking the nccessary govcrﬁmental approval

to acquirc SD&AF and to have Operating Company._
ﬁrovide freight service es contemplated herein;

and that it has the authority to enter into

'this Agreement. . S

P
- .
e ] /rd/'l

et
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fo;lows:

(b) - Qpcratihg C¢mpany warrants and'represents as

(1)

(2)

-(3)

- 22 -

- .

I

That théy are corporétiohs duly organized,

validly existing and'in good étanding under
the laws of the State in which-incbrporated._.
That they have -the full .power and authority

to enter into this Agreement and to carry out

. the functions undertaken in.this Agrecment,

._subjéct to.all applicable governmental

approvals. . AR

.That all corporate or other proceedings required.

. "to be taken by or on the part of Operating

- (4)

Company, to authorize Operating Company to f~§

'qntcr'into this Agreement, and to perform the

rail service set forth herein, shall have been’

- duly taken as of the date of cdmmcnccmcﬁt of

- the operations under this Agreement.

That the execution of this Agreement. and thoe

opecration of the rail freight scervice shall

not violate any agreement with any person or

‘entity, statute, rule, regulation, order, writ,

injunction or decree of any court, administra-

tive agency or governmental boéy.

™,

}
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‘not a party to this Agreement.

.23 -

25, .Assiqnmcng. o J.f“'

This Ayrcement shall be binding.uﬁon and inurc to the

bencefit of the parties hereto and their respective successors and

assigns. Operating Company's rights hereunder shall not be

aselgnable whether by way of asglgnment subleave, license or

B otherwxsc, directly or Lndlrectly, without MTDB s pr;or written

‘_confcnt, except that an assxgnment to a wholly-owned subs;dlary
' may be accompllshea upon notlce to MTDB, and provided that such
- .assignment shall not rel;eve Operatlng Company of any of its

pbli&atibns hereunder. This Agreement ic not intended, nor shall

it be construed to be for the beneift of any persoh or entity

-

‘26. Conf’;ct of InLere t

. No employee, officer or Board member of MTDB shall have

a flnanCLal or Oter personal lntcrcst in this Agrccmcnt or any
'contract or sub-contract or with Operating Company, ‘in any way

:dlgectly or indirectly.

27, ULJll'atlon off Small nu':n v Cnnc<1n

Operatlng Company agrees to accomplish the maximum . __ -

amount of sub~contract1ng to small busmness concerns that Opcratlng

'~Company flnda to be consistent with the efficient and economical

performnnce of this Agrecmtn*.-



——

‘worfh'of not less than $3.5 mil;ign. ) ‘
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- 28, Statuu of Opcrating Company.

Operatlnq Company is an Lndependcnt contractor, and in

" no way shall 1t be dcumed to be an affiliate, partner, jOlnt

.Vcnturer, or assoc;atcd in any manner whatsoever WIth MTDB.

":29. Capital.

Operating Company shall have an initial combincd net

©30. Taxes. . - o
Operating Company shall be responsible for and pay when
due all taxes actually due and payable bf it as a result of-its -~

performancL of its obllgatlons hereunder. MTDB shall be held

harmless from, indemnified against and dcfenaed aghlnbt all

¢laims and liabilities with regard thereto.

_31. Personnel,
Willis B. Kyle and Lynn T. Cecil shall use their best
. ¥ . . .
efforts-to promote SD&AR and operating Company. Opcrating Company

will provide such personnel as shall be DLCO“"drY Lo portorm its

obligations hereunder, and will maintain a corporate office .in. __ .

‘San Diego County, California.



.,33.° Monitoring of Restoration and Reconstruction - .

34, Joint Use Provisions

. 32, Collatcral Rcvenue

Subject to the’ Agrecment referrcd to in Paragraph 2°

. above, all collateral revenue, such as from billboards or

.conceSSLons on jOlnt uge property shall- belong to MTDB all

such revenue lncludlng, but not llmlted to rental income on
exclusive freight use property shall-belong to Operating

Company .

“MIDB and Operating Company shall have the right and
cocperate with one another to mcnltor the restoration and
reconstructlon required of SP under the provisions of Paragraph

2 aboyg.

Operating Company and SD&AE shall sign‘and'enter into
such agreements and contracts with MTDB (and/or the company

contracted with by MIDB to conduct transit service on the joint

" use portions of the right of'way) and sign sucﬁ applications

as mgy bea ncug""aly to quLLLUdLL the intent und Lerms of this
Agreement as to use of the joint track right of way for transit
purposes. In that regard, such contracts, app;ichtions and

permits include but are not limited to liccnses,'leasés, casenents,

construction, maintenance, dispatch control and crossings. It

| is agrecd that the tranqlt purposes of MIDB shall have thc h;ghcsh
;prlorlty ln terms of use of the joint track r;ght:of way, and in

_]ggse of dlspute, ltS decision shall be final, but that the freight
"segvice on uald l;nes shall not be unreasonably impaired or inter-

“f
feced with, The partlcf acknowledye that reconstruction and P;

B . B \\
" maintenance of this joint usce right of wqy te make it suitable X'



for trans;t use WLIl anolvc temporary dxsruptxons of

freight gcrvzcc, and that the frelght service schedullng

will have to be de51gned to accommodate and interfere with,

"to the - least pcss;ble extent, the transit use.

‘35, Non-liabilitv of SP

~ S§P shall have no l;ab;llty in ccnncctlon with this Agree- '

ment for Operatlon ‘of Freight Servlce, and thc parties to thls

Agrcement agree to hold sp harmlcas from, Lndumnlfy it and

‘defend it against any and al1 such liability, provided that SP

: agreeé to defend, indemnify and hold Operating Company, SD&AE

and MTDB harmless from and againgt any and all demancs, claims,

damagé; joss and liability based upon or arising out of the

.operations of SD&AE priorqthOPerating Company assuming control

ovér SD&AE.

. IN WITNESS WIEREOF, the parties have executed this Agree-

ment this 12th day of __ February ., 19379.

™



t JPERATING COMPANY: - 'SAN DIEGO MElROPOLITAN TRANSIT
' - - DEVELOPMENT BOARD

KYLE RAILWAYS, INC.
L

Wililis B, kyle, Prus '

BY

WILLIS B. KYLE, INC. L -Rgb-e-e—#—-i-e-‘-&eﬁ'l‘homas F. Larw:.n '
Presidont '
L;% SKN DIEGO AND ARIZONA F STERN

. - S e General Manager
By / 2
" Q;.l 1s B. RKyle,
L RAILWAY COMPANY

Apprdved as to form: m
- B

PETERSON, GAMER, -MUNS & PRICE ?;eé:.dent

"A l'rofcs:..:.onml Co:.pox.a.t:.on , _ /\

3y - ASSISTANT Secretary
-~ Paul A.
.« -Legal Counsel for MTD3

Approved a.; to fqrm- _‘ Lo
/ ‘. * i . N
By 7 !’ ; / N —— o

ch‘{l gum S0 J. (fo" -
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.. .« 7 . EXNIBIT B - FEES IR .

A) OPERATING COMPAWI vhall pay to MTDB mlnlmum fees as

£ollow5°‘ o |
.1, Por the first calendar year after OPPRATING COMPANY

assumes control of QD&AE, one thousand dollars
{$1,000. ) per month. o
'.“15'2; For the second year, two thousand dollars ($2 000.)
per month. .

'3. FPor the third year, threc thousand dollars ($3,000.)

"per month. | ' | o
"4, For the fourth and all succeeding years, three

. thousand dollars ($3,000.) per month. _
B) In the event OPCRATING COMPANY does pdt.héve profits for ‘Rﬁ
-thé”firét,'secénd or third year of operation of SD&AE, as set
forth in the ICC form R-2 to.be filed by OPERATING COMPANY,
:then Ehe-fees otherwise. payable for.such pcriod.shall be defer-
red until such time as OPERATING COMPANY's profits are sufficient’
;to:pay all current and deferred fees. .
' C) After the.third.year of operation, the minimun fees specified
above shall be incruaseé to 550 000 per ycar.in any year in which:
OPERATING COMPANY has frexght op;ratlng revenues from operation .
.pflsngAE.of between $4 and $5 mllllon, to $l25 000 Lf freight —
opér#ting revenues are between $5 and $6 million, to $180,000
":'if.freight opecrating revenues are between $6 and $7 milli;n,‘ N
to $245,000 if freight operating revenues are between $7 and S S

millien, to $3°0 000 if frclghL operating revenues are bctw;ixa




:$§ and $9 million, and-to $405,000 if freight operating

revenues arce $9 million or more.

‘D). All fees are payablc upon the due date of flllng of the

. ICcC form R=2 by OPERATIVG COMPANY. All foes are subject to

£inal acceptancc or adjugtmcntﬂ by thc ICC.

E) This fces gchcdule is QUbjGCt to review. and renegot;atzcn

every flve (5) years after the commenccm;nt of the term hereof,
-subject to the arblt.htlon prov;sxons hereof, if thc partics

'are unable to agree on a reasonable upward or downward

adjustment.

F) For purposes of dctermining freight opcfating revenues

hereunder, all freight revenues attrlbutable to this Agreement end/

‘to the operat:.on of SDGAE, whether by OPERATING COMPANY, by

a subsidiary company or otherwise, shall -be included.

o~

e
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0 ExmIpIT - C

OPTION TO PURCIASE AND RIGHT OR FIRST REFUSAL )

. L. OPERATING COVPAHY shall havc the r;qht to exefcise an‘ |
optlon to purchu_c GD&AE at any time’ aftar Lhc thlr annlvcr-'
sary of the’ effcctxvc date of this Agrecment. Thls right
_shall not include the so—callcd jOlnt trackage right of way
-between San D;eqo dnd gsan Ysidro and between San Diego and

El Cajon, whlch jOlnt trackage shall be retaxned by MTDB.

This right 'shall conulnue during "the orlglnal term of thls
ihjrécmcnt or any renevals Lhc*cof, so long as OPERATING COMPANv
'is not ln default at tﬁe time of exercise of said option, or
at the ‘time of closing of such purchasé. .

2. The purchase.prlce for SD&AE shall be its fair market =
v‘alue, as defincd he.re:.n, lcus any credits. as prévided herein.
3. GPBRATING COMPANY shall send written notzce to MTDB of its
LALICL.C cf option at jeast usix (6) months in advnncc of its

_ intended effectzve date of purchase. _

' 4. With the notice of e\erC1se, OPPRATIVG COMPANY sha’l spcc;fy
' .ips'choidc as appraiser, purfuant ‘to the appralsal proccdure
spcqifi\enl below. : : _

- 5. ._'J-‘hé 'tcl;'nl" of.pnymc-nt shall be as follows: '

L a) At thc timo ‘of exercise of optlon, OPERATING COMPANY
' shﬁil:forwnrd to MTDB a cauhlgr'v ch;dh for twonty-flvc

Lhousand dollars ($25,000), which shall be a non—rqfunddblc

sceurily dcpoqxt to insure OPERATING COMPANY 'S pcrformancc:'-ﬁj

The parties agree that in the event OPERATING COMPANY dcf:m‘lf:::":\

i

L



vadr

in its purchaseffthe said $25, 000 shall be retained as

", -liquidated damages by MTDB, s:nce lt would be 1mpract1cable

and ertremely difficult, if not impossible, to ascertain

the actual damaqo,.

.b) At the clooc of the purcha,c, MDY ghall be paid
cash or its equivalent, equal to ten percent (102 ) of the
purchasc price (including the $25 000 dcpos;t), and thc
balance of the prlce shall be evidenced by ‘a p*oml so:y note

payable in ecua1 monthly jnstallments or more, including

.lnterest and principal over a 30-year period commenc1ng at
‘the close of the purchase. The note shall be & standard form

©_mpitle Insurance and Truvt Company secured *nstdllment note,

shall bear Lntcreft at Lhc same ratc from tlme to time chargcd

by the State Highway Fund (or its equlva‘enb) on loans or

adﬁances, and shall be secured by a "ecullty agrecment covcrlng
all ownorship rights in the corporate entity known as SD&AE,'

a securi y ag*ucment covcrlng all personal tangible properly

-_of SDLAE, and a deed ‘of trust covering all real property. inter-

ests of SD&AE, including fOL such purpose easemcntu, llccn 5CS

eraLlng rights and oLh‘t 11qht. which arce inherently a parL

of the bundlc of rlghLu Whlhh cumpose an opbxallng railroad.

.The lnterest rate shall never e\ceed the maxlmum permissible

ratc thnt can be chaxged by MTDB under California law.

- ¢) The parties agree that. no tltle pol;cy will be

provided at closc of purchwac.

d) 1hc purchadc chall clo»e after the apprax nl process

. Z//%

iy

-—
——n——
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has beon completed and ¢he value established, and en the day



on which any requircd'icc or other governmentai approval

is £inal. | . o - = C 'f' L . "3
é) Thc appral scrs shall appralse the pr09crty at fair

market value by us;ng then acccptcd apora;sal techn;que' and

approachcq, ercch that this Agrccmcnt For- Operatlon of Freight

Service shall not be

considered for the purposes of capltalLZLng rent or dc*er-

mlnlng valuc in any way.
£} To the ertent that OPERATING COMPANY can establ;sh
to the appralsers' satlsfactlon that it has made cabltal

1mprovcments with its own capltal funds (as opposed to stand;rd

'maintcnancc) on the right of way ownud by SDEAE, OPLhATINL

COMPANY shall receive full credit against any portxon of the
purchase price in ‘excéss of '$5 million for all such lmprove--‘“\
ments. Should the purchéée price be less than §5 million,

OPERhTING COMPANY shall receive no credit for such capital

lmprovcmcnt For purposes of detcrmining capital improve-

“ments thc appraiscrs mny condlder all rglcvant factors

lncludlng ICC and PUC forms filed by OPERATING COMP\NY. Funds

'obLnlncd dircctly ot Lndlrcctly or trnconhlc to public grant

wlh.'l.ln iy i.rom Loderal, state ov local sosr e, “shall nut T

considered Lor éurposes of this subparayraph. .
6. .a):'hftcr receiving written notice of the sclection of’
ovnm'rwc COMPANY's appraiser, MTDB shall, w:.th:.n thirty (30)

days th;renftc; select a second appraiser and notify OPERATING |

Q

COMPANY of such selection in writing. The two appraisers ' A‘?‘
selected shall scleet a third appraiser. Within forty-fivc{\

..

yo



(45) dajs after selection of the thlrd appraxser, the three

' appralgers shall by majorlty votc. determlne the falr market -

value of SD&AL, including in their appraiuul_due consideration -

for all fhctors; including the operating status of SD&AE, itc
grosé-ahd net revénues, its grhss~and'net profit, ;tﬁ assets
andiliabilitied, including riqht'of way, operating agreements,
licenses, easements, grants and-all ohher data considerea
pettinent to a thorough appraisal. B

b) If fhr some reason the appraisers arelunable to decide

upon the fair market value, either party may request the

Presiding Judge of the San Diego Superior Court to appoint an

active or retired Superior Court Judge to review the appraisal
proceedings and make a final determination of value.

¢) The £inal determ;hhtion of value by the appraisers or

‘by the judge shall be binding and enforcecable in accordance

w1th California law then in ‘effect relating to arbltratlon
proccedlngs.

7. Should OPERATING COMPANY default in its obligation to

. purchase after exercxsxng its optlon, or should the ICC or PUC,

or any other governmental agency with jurisdiction, fail to

approv; OPERATIvG COMPANY‘s purchase, thcn this Option to

Purchasu and nght of First Refusal shall thereaFter be . null

. and void

3.':$hohld MTDDZ propese to sell SD&AE toe any other person or

enﬁiﬁy {other than to another governmental entity or agency
having substantially the sawme purpose as. MIDD, provided that (\
' )

any such entity or agency shall agree. to be bound by the 5€ W:

. -

é}t&'lr



tLrw= of this Option to Purchaac and ngnt of First Refusal, -

then OPERATING COMPAHY shall’ havc a right of £3 rat rcfuaal for -

a perzod of ‘thirty (30) days ufter writtun notification of such

proposed sale to substitute itself in place.of such proposed
purchuscf,'subjcct to all of'thc terms and cenditions of such
valc. Written not;c; of elcctlon to c\crc14e this right of

flrbt refusal shall be delivered to MIDB within such 30~day -

period. mh;; right shall not apply to the so-call;d joint

trackage ri ght of way between downtown San DLLGO and El Cajon
and between downtown' San Diego and San Ysidro.
9. The purtlcs agree to use their best CL-OLtS axd'diligently

phrsue in good faith all rights and obligations hercunder.

Any dispute not otherwise covered in this Exhibit C shall be
.reso’vea in accordhnce w1th arbitration pLOVlSlODS cF the

_Ag*ucment of uhlch this EhhlblL is a part.

™
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MTDB DOCUMENT §) ~——<te .

SUPPLEMENTAL AGREEMENT
Between
SD&AE Ry, KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,
KYLE-SANTA ROSA, INC., WILLIS B. KYLE, and
SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD

THIS SUPPLEMENTAL AGREEMENT is hereby made and entered into this
lst day of October, 1979, by and between SD&AE Ry (hereinafter
referred to as "SDEAE"), KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,
and KYLE-SANTA ROSA, INC. (hereinafter collectively referred to as
"Operating Company"), and SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT
BOARD (hereinafter referred to as "MTDB").

WHEREAS, Kyle Railways, Inc., Willis B. Ryle, Inc., and SD&AE
have an Agreement dated Februafy 12, 1979, for assuming control of
and operation of freight service on the SD&AE; and

WHEREAS, MTDB will becomé a signatofy to said Agreement:; and

WHEREAS, Paragraph 35 of the Agreement for Operation of Freight
Service between SD&AE Ry and Kyle Railways, Inc. and Willis B. Ryle,
Inc., dated February 12, 1979, shall be equally applicable to this
Suprlemental Agreement; and

WHEREAS, Kyle-Santa Rosa, Inc. is a wholly-owned subsidiary
of Kyle Railways, Inc. and Willis B. Kyle, Inc., and under date
of August 29, 1579, Kyle-Santa Rosa, Inc. made application to the
ICC to join with Kyle Railways, Inec., Willis B. Kyle, Inc., and
Willis B. Kyle to obtain authority to control through management
the property of SD&AE; and

WHEREAS, MTDB and SD&AE have no objection to this application,
provided: (l) Kyle~-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement, and



(2) the liability of Kyle Railways, Inc. and Willis B. Kyle, Inc.
to MTDB and SD&AE will not thereby be affected; and
_ WHEREAS, said Agreement between SD&AE and Operating Company
specifies in general terms.certain rights and responsibilities of
each party; and
WHEREAS, the parties desire to execute a Supplemental Agree-
ment which will be effective when and only after MTDB acquires
ownership of SD&AE; and
WHEREAS, the parties will cause SD&AE to become 2 signatory
to this Agreement immediately following MIDB's purchase of SD&AE.
NOW, THEREPbRE, in consideration of the foregoing, the parties
do mutually agree as follows:
1. Pursuant to the requirements of the ICC Decision in
Finance Docket No. 28917 (Sub 1-F) and (Sub 2-F) decided August 20,
1979, a copy of which is attached hereto as Exhibit "A" and
incorporated herein by reference, Willis B. RKyle and Kyle~Santa
Rosa, Inc. have filed an application with the ICC under date of
August 29, 1979 whereby Willis B. Kyle and Kyle-Santa Rosa, Inc.
become co-applicants Qith Kyle Railwayﬁ, Inc. and Kyle-Santa
Rosa, Inc. for authority to control through management-£he
property of SD&AE. MTDB and SD&AE consent to this applicatien,
provided: (1) Kyle-~Santa Rosa, Inc. becomes a signatory to the
February 12, 1979 Agreement and to this Supplemental Agreement,
and (2) the liability of Kyle Railways, Inc. and Willis B. Xyle,
Inc. to MTDB and SD&AE will not thereby be affected. Kyle
Railways, Inc., Willis B. Kyle, and Kyle-Santa Rosa, Inc. hereby

agree to the above conditions (1) and (2).




2. So long as Operating Company is not in default of its

€p~ obligatiéns to SD&AE or MTDB, the Board of Directors of SD&AE shall
be elected by its member, to wit: MTDB. The Board of SD&AE shall

consist of three (3) persons, one ¢of which shall be a member of the

MTDB Board or one of its Officers, and the two other Directors shall

be Directors or Officers of Operating Company. . In the event of a

default of Operating Company which has not been cured within £he time

required by its Agreements, MIDB may at its option call a meeting of

the member of SD&AE for the purpose of electing new Directors, and/or

removing from directorship the Operating Company's representatives.
At such meeting, the member of SD&AE may remove one or more of the
existing SD&AE Difectors and replace them with new Board Directors
as selected by MIDB. The said Directors shall thereupon have the

right, without further notice, to remove and replace all the Officers
of SD&AE and replace them with Officers selected by MTDB. In the

event that MTDB exercises its option to remove and replace Directors

as set forth above, then either party shall have the option to declare

the Agreement dated February 12, 1979, as amended, terminated; pro-

vided however, that any such termination shall be subject to obtaining

all necessary governmental apprcvals, and such termination 'shall in no

way relieve Operating Company of liability for any default. SD&AE
shall hold gquarterly Boara of Directors meetings. SD&AE will notify
MTDB in writing at least forty-eight (48) hours before every meeting,
as well as the Board of Directors.

3. MTDR, its representative, or members of SD&AE shall

\gh have the unrestricted right at all reasonable times to inspect and

audit the physical properties, books, and records of SC&AE which

will be maintained by the Operating Company, and the physical



3

properties, books and records of the Operator and its Parent

Organization(s), .which are pertinent to SD&AE freight operations.

4. The parties agree that they shall jointly hire an
inspector of the construction, repair and rehabilitation work to
be done by Southern Pacific pursuant to its Agreement with MTDB
dated February 12, 1979. All costs of such inspector shall be
paid for and be the responsibility of MTDB, including but not
limited to wages, insurance, travel expenses, and living expenses.

5. Immediately upon closing of the sale of SD&AE to
MTDB, Operating Company and MTDB shall take a physical inventory
of all tangible assets of SD&AE to validate the SP inventory so
that within thirty (30) days of the Operating Company taking over
control of SD&AE, the amount, location and value of the tangible
aséets (other than land)} can be mutually agreed upon. Operating
Company will also allow an independent auditor at MTDB's expense
to conduct a sample verification of the SP inventory.

6. Operating Company and SD&AE/SP will jointly determine
the payables aﬁd receivables of SD&AE on the day before the closing
date and work out suitable procedures to handle processing of those
items after closing.

7. Operating Company will furnish MTDB with a complete
file of all SD&AE labor agreements once final settlements have
been negotiated as soon as possible after the date of closing and
proceed as expeditiously as possible to have all such labor agree-
ments transferred to Operating Company. All renewals or extensions

of such contracts shall be with Operating Company. It is the intent




of this paragraph that as soon as possible all labor agreements

. shall be with Operating Company.

8. MIDB and Operating Company.will by mutual agree-
ment resolve the manner in which ongoing accounting traﬁsactions
involving SD&AE w;ll be handled, including, but not limited to,
depreciation, receipts and expenditures, receivables and
payables, leases, etc. It is recognized that while SD&AE may
be used as a conduit through which transactions will flow, this
does not affect the basic full legal responsibility or liability
and benefit of and to Operating Company with regard to all such
matters.

9. An essential aspect of the ownership of SD#AE by
MIDB is the joint use of the rigHt of way in the San Diego
metropolitan area by MTDB and Operating Company. Ope{ating
Company will cause SD&AE to execute leases, license or other

agreements deemed appropriate by MTDB for such joint use,

_ provided they are in basic conformity with the "Agreement

between Kyle Railways, Inc., Willis B. Kyle, Inc., and San Diego
Metropolitan Transit Development Board dated February 12, 1979",
and with this Supplemental Agreement. Furthermore, Operating
Company will cause SD&AE.to cooperate with and enter into appro-
priate agreements with various local, state and federal agencies,
and with private property owners, relating to such matters as
improvements to grade crossings, removal or addition of spur

tracks, and relocation and/or improvement of joint track



facilities, provided that freight operations shall not be un-

reasonably interfered with.

10. Operating Company shall report to the first meeting
of the Board of Directors of MTDB following each quarter-year,
both orally and in writing, on the operations of SD&AE. Included
in the feport will be a discussion of those items listed in Sec-
tion 14 of the February 12, 1979 Agreement and the status of matters
in the areas of labor, shippers, or with railrocad maintenance. A
summary of freight services lost and gained during the quarter will
be included. The report should be concluded with a summary of the
expectations of Operating Company on continued operations. After
the first three (3) years, at the discretion of Operating Company,
the report may be submitted semiannually.

1ll. In the February 12, 1979 Agreement, Operating
Company agrees to maintain the joint use track (San Diego to
San Ysidro) until restoration work begins on any portion. MTDB
also wishes to employ Operating Company to maintain each portion
of restored track until passenger transit operator is fully pre-
pared to take over maintenance as referred to in the February 12,
1379 Agreement. Operating Company will study maintenance costs
on the joint track so that an appropriate agreement can be
negotiated for MTDB's funding of maintenance after restoration
and before transit operator assumption.

Even though there is no freight éervice on the portion
of the Coronado branch of the SD&AE between the Salt Works and

Imperial Beach, Operating Company will study and advise MTDB of




recommended maintenance of the SD&AE facilities suitable for
freight operations. Should Operating Company desire to abandon
service, a suitable report will be prepéned for action by the
Board of Directors of MTDB.

12. MTDB shall cooperate with SD&AE and Operating Company
in attempting to obtain federal and/or state funds for purposes of
improving freight operations such as, but not limited to, the pro-
posed freight yard at the International Border Area. As to the
proposed freight yard at the International Border Area, Operating
Company's obligation to match funds shall not exceed $250,000.00.
To the extent that obtaining future funds (other than the said
proposed freight yard), any local share of such matching funds
shall be the sole obligation of Operafing Company, if it desires
to participate. To the extent legally permissible, such Operating
Company funds shall be allocated to specific buildings and stfuctures
and Operating Company shall be considered to be the owner of such
buildings and structures, provided that upon termination of its
contract with SD&AE, for whatever reason, SD&AE shall become the
sole owner of all such improvements. For example, if 80% of the
funds for the freight facility at the International Border.;omes
from state or federal funds and 20% comes from funds of Operating
Company, then any such building and structure improvements shall be
deemed to be owned by Operating Company to the extent of its dollar
contribution (not to exceed $250,000.00), until termination of
Operating Company's contract. For purposes of amortizing
Operating Company's investment in said buildings and structures,

the assets shall be deemed to have a life of ten (10) years,



coinciding with the initial term of Operating Company's lease.
The assets shall for purposes of this Supplemental Agreement
belamortized at the rate of ten percent (10%) per annum. 1If,
for any reason, Operating Company's lease is terminated prior
to the tenth year of the term of the lease, Operating Company
shall be entitled to a credit to the extent of the unamortized
portion of its ihvestment, which shall be payable from future
rents or fees received by MTDB from a successor operator over
a period of ten years. For example, if Operating Company's
lease is terminated at the end of seven years, then Operating
Company would be entitled to a credit of thirty percent (30%)
of its investment. This would be payable in equal annual
installments at the end of each of the"next ién years from
2rents or- fees received by MTDB from the successor freight
operator. On the other hand, if the lease terminates for

any reason after the tenth year of the term of the lease,
Operating Company would be entitled to no credits.

13. MTDB intends to obtain insurance covering itself
from liability to third parties and possibly covering démage to
assets of SD&AE. The fact that MTDB obtains such insurance shall
in no way relieve Operating Company of its liability under the
terms of the Agreement dated February 12, 1979 and this Supplemental

Agreement, nor shall the fact of obtaining such insurance be deemed



an admission of liability or non-liability of MTDB for any act or
event.

14. In the event any party is required to bring legal
action to enforce the provisions of this Supplemental Agreement,

a court shall have the discretion to award the prevailing party
reasonable attorneys' fees.

15. This Supplemental Agreement shall be binding on, and
shall inure to the benefit of, the parties to it and their respec-
tive heirs, legal representatives, successors, and assigns. No
party may assign any rights created hereunder without consent 6f
all parties subject to this Supplemental Agreement.

EXECUTED as of the day and year first above written.

SD&AE Ry "

By: . . ‘. - :
President

“SD&AE"

KYLE RAILWAYS, INC.

By: :
Presidept

WILLIS B. KYLE, INC.

By: ) -
President

KYLE-SANTA ROSA, INC.

By: .
President

"Operating Company"

APPROVED AS TO FORM
PETERSON, GAMER, MUNS & PRICE

WILLIS B. KYLE

SAN DIEGO METROPOLITAN TRANSIT
EVELOPMENT BOARD

Paul A. Peterson
Legal Counsel for MTDB




- "‘\.

—

- l;; - | AGRZEMENT Bl_:‘.'I".‘:'i".:EII-I KYLE RAILMAYLS, 5C., W?_LLI_[S . .
2; B, KYLE, INC. AND S5AN ﬁIBGé METROPOLITAN TRANSIT'
3! 'nzvx;ﬂep‘&'wr BOARD .
.Sﬂ’ ’ii: ALLachcd hcrcto and 1nco*po*ated hcrc*n by reference -
.GH s 1.c0py cf "Agrecment for 541e and Donation of SDEAE to MTLn"
\!Lo be rlgncd effective rebruarv 12, 1979
8y . 2. ALLuchcd hcreto is Agreemﬁnt for Opcratlon of Frcldh+
:9| S&fvicu which is a conLract to bc cntered’ lDLO boLwPon Kv]t
10| Rail%éys, Tnc., Willis B. Kyle, Inc. and San Diego and Arizona
ll_ Eastern Réilway Company ("SD&AE") . | |
iz} 37 san Dicgo Metropeolit tan Transit Deve1onmcxt ﬁoard ("MD"
H131.agfcca thut upon the dav on which the approval by ICC of the

K/ :
39p assigns.

M4l cransfer of SDEAE to MTDB is final, MTDB shall becoine obllgated

- 15| L and bacome a signatory. to the abovc-referenccd Agrcement
lsl LnLLLlcé "Agrccmunt for OucraLlnn of FLc*th Service," dated 55 )
17) of Februa*v 12, 1979, to thc same cxtcnt as Jif 1L had been =n.
iR ’ original wignatony Lh(.::rru_n |
19 4..‘MTDB acknowledges recaipﬁ of the $%0,000 dcyonit rafour
3Q| to in Paragraph 10 of said Agrcoment for Ouveration cf Freight Sc:
21| . . 5. ‘This Agreement shall be binding upoh_and inure tec the

benéfit pﬁ the pa;ﬁics_hgreto, their bcirs,.succcssors_ahd

6. In the ovent any party to this Agrecement brings legat
: y party : .

action to. enforce its rights nercunder, the court shall have the

!1.:. . sy s .
nﬁancrctmon to award the pravailing pavty reasenable attorn woys '
|

foes,’

l IN W UPNESES WHEINY, fhoe parbicn beraio have oxecutod this

. .. ."
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Agrcomcnt th" ':7} day of .Tt17z,,c =L, -, 1979,

- o
e L KYLE RAILWAYS, INC.

o D "\’ )
BY (-d'f(t //(r S ]

Willis B. hylo Pres ;bfnL

WILLIS.D. KYLE, THC. & -

S R PR
% QZ:"C"““/’ 4 2': Le

Willis u. Lyle, Prbbl'1dl

SAN DIEGO METROPOLITAN TRAMSIT
DEVELOPMENT BOARD °

()tbruuZIr' <<0L;;;;;.'.H”

udLLh aumr,;jpa roerson
" And /b/l/t/ff/"[ ,{ 4&-4"'&

Robcrt W. Nelson
Ceneral Manager

LY

_STATE OF CALIFORNIA)
- ) ss.
COUNTY OF SAN t:-t?—go)

on Fefe 22,7 7‘7 before me, the undersigned, a Nota’
Public in and for sald State, versonally appeared Willis B. :...dc

" known to me to be the President of Kyle Railways, Inc. and Willi

B, ‘¥yvle, Inc., and acknowledged to nie that he executed this
Agrecment on bchalf of sald cornoratlond. '

WITNKGS my hand zmcl offi m..:l.-aab

"'-"} - sl ——

/ .
(o./l_L‘ o,..y.'.&‘ rpﬂps :.:cot#tvv - —

1 ll P '. AT B

° — -

STATE OF CALIFORNIA) b4 / 1 _\ PAUL A. -_-t}-'-'*fufi :
) ss. 3 ::r' w i } "mr'"t'rf::.- i ::trlt.::‘nm b

I a bt Tove) e Ngio s - BAN Lalti) COUIHIY .
COuNTY . OF >k k b 3 ) § tap Coiaminsy Cmpres iy &, [MIR) ;"

(X223 ] Jevbdepbbros vitehtombey

on f".g_ 12, f?._)a belore me, the undercigned, a Nelary

- publiec- in -and for-caid State, pérsonally appeared Judith Bauor

and Robert W. Melson, known to me to be the Chairperson and
General Manager of the San Dicyo Metropolitan Transit Developnel
Board; and acknowledged to me that Lhey exccuted this Agrecment
on bichalf .of said entity.

WIT\II:.S'R my hand and o wdhﬁl , q,..-,‘g—-.‘_
. i/ C»J

Jbt;l ®
'C/J\ ot I‘wum. g-—-

Q-Pl-(. CEENRL AL PO vt DErbrtPvbrei
.-.....

-
o I OFHIGIAL TraL b ‘T
. ¢ 2T - !
-2- $ AT PRUL A PETLARON L B
: k;.\'.:.:.' Bl MYP DI RTIALNGLNIA @ |
. o \u _:_.'-_,.j s-;.u::-:.-.-.n N ST o
Je o S SAN DICWD Codmay ) b \;{
s Ky Cormniz em Cqics Koy &, 1949 M G
P N R T NP I P ap ’
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1. Sale of SD&AE: -

25

"AGREEMENT FOR SALE AKD DOKATION OF SD&AE TO MTDB

197,

{SP}, SAN DIEGO AND ARIZONA EASTERN RAILWAY

TPIS AGREEIENT, made this  12th  gay of February

by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

. DIEGO MBTRQ”OLIW LN - “RANSI“ DEVZLOPMENT BOARD (MTDB),"-'

RECITALS:

The parties hereto entered into a Memorandum
of Intent ("Memorandum”), dated October 30, 1978,
for the bargain sale of Saan Diego & Arizona Eastern
Railway to MTDB. It is the intent of SP to make 2
gontributice; in view of the peblic interest to be
served by MTDB, of the difference between the
eselmaeed cost of $80,000,000 to the MTDB if it nad
to acguire py condemmation or commerc;.e1 purchase
on the market facilities compareble to the SD&AE
properties, eontro1 of ﬁhich is being acguired

through bargain sale of the SD&aE, after agreed

i restoratlon -0 said prone* ties and- the statea con=-

sideration actually being paid. The parties hereby
set forth their formal agreement to implement the
Memorandum.

AGREEMENT:

(SD&AE) and SAJ

-

1.1, Except as herein otherwise provided, the Memoraadum is

;ncornorated herein by reference anéd made a part hereof.

i.2. 1In cons;eeret;on oI SlB l million to be paid to sp, 3P

agrees to sell and MTDB agrees to buy SD&AE. Except as provwded

— A

a7
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13

14

ir paragraph 1 of Section 2, Section 3, Section 4, Section 5,

| 52ctioh 7 and Section 9 hereof, the physical-condition ol SD&AT

at the time of trausfer is "as is." It is understecod that in-

cluded in the liabilities to be provided for or assumed by -5P

. shou1d be, but are not l;mlted to, deferred taxes and penszon

llabllltles ‘up 6 the date ‘of salé anludlng ‘ahfunded prior

serv;ce costs, if any. It is further understood that any re-
ceivables not collectible within ninety (90) days will become
the responsibility of SP and SD&AE will be reimbursed for such
amounts. Material and suppliee will be inventoried, and the
accounts adjusted to refiect the actual count., The financial
condition of SD&AE at the time of transfer is as described in
Section 12 of the Memorandum.

2.' Rights to be Granted to SD&AE Over Track Between

Plaster City and Calexico.

2.1. SP, as soon as possible after execution of this agzﬂﬁy
ment, shall cause SD&AE to apply to the Interstate Cormmerce
Comm;ss;on (ICC) for authorlty (a) to transfer to SP its assets

hown by the brown outllne on Sheets 30 through 32 of Exh;blt “A“
of the Memorandum, (b) ' to enter into an agreement with SP in the
form attached as Exhibit "B" and made a part hereof granting SD&Al
bridging, interchange, and pooling righte as stated therein,uand
(c) tq_instell_ﬁyie Railways, Inc. as operator of the dﬁ&as.
Exhibit "a" ef tﬁe Memo;auduu is uereby made Exhiuit "A“'of this
agreement'and is amended as follows: =~ ' L =

l Sheets 3, 7, 9, 10, 21, 22, 54, 55 and 56 of
C. ‘E. Draw;ng 40495 are revised.

‘Sheets 60, 61 and 62 are added to C. E.

-2- - Fer
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.Drawing 40495,

-2.2. If authority is-grantediby the ICC, said assets shall -
be so transferred and SP and SD&AE yill enter into an agreement
as set forth-in Exhibit "B."

2.3. SP will then alsc enter into.an?egreement with SD&AE

' o terminate those certain agreements betweéen SD&AE and SP's

predecessor dated becember 12, 1919 (SP's Document Audit No. 10991
relating to SP's lease to SD&AE of land and track between Seeley
and E1 Centro, and August 26, 1963 (SP's Document Audit No.
119930) relating to the joint use of SP-owned facilities at

El Centro. |

3. Transfers of Real Propertvy from SD&AE to SP:

3.1. SD&AE hes sufficient retained earnings to pay SP a
dividend which shall be declared before QP deposits the SD&AE
stock into escrow pursuant to .Section 8 herecf. --Said.--dividend
shall be paid by the transfer to SP of the properties described
in the second, third, fourth and sixth paragraﬁhs of this Section
3- . .

-3.2: That preéertf of SD&Aﬁ showh-byﬂbrowﬁ"outline on

Exhibit "A" (other than that property shown by brown outlire on

Sheets 30 through 32 of Exhibit "A") is not needed for its opera-

tions under MTDB auspices and is to be transferred by grant deed

" to SP, subject to the follow;ng'

A. SD&AE WLII reserve an easement fcr rallroad pur-
" purposes of approximately 4 a;res,-aé shown by . .
yeilow.and orange tint on Exhibit "A.°".
fﬂug., It is inﬁended that said transfers be completed
before escrow closes. It is understood, however,

-3 - . . : —e
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that if said transfer is not completed by close
_of escrow, SD&AE will not have any right in said
property and will EGnvey said property to SP as
expeditiously as possible. o _ ﬁ‘%
3.3. On the portion of the line between Division and Plaster
Clty, spec;-xcally between’ M_le .Post 96 and M;le Post 106, 'SD&AE
presently owns substantial acreage in excess of its actual opera-
ting needs under MTDB auspices; however, at this time, it cannot
be determined precisely what is required for operating pur-
poses, although it is agreed that generally a basic 200-foot-
wide right of way is needed and in addition extra width may be
required for cuts and f£ills. :£ is therefore agreed that,
after close of escrow, SDSAE shall determine its minimum proﬁerty

needs between these mileposts and the excess property will be

conﬁeyed to‘SP-by gquitclaim deed.
3.4. After escrow closes, SD&AE shall quitclaim to SP al’ﬂ%t

right, title, and interest in those tracks, improvements, and

facilities located on 0.693 acres, shown on Sheet 2 of Exhibit "A.

. 3.5. 'SD&AE'may still‘have'prdpertiee not contiguous to  its
operating propertiee under MTDB auspices and not intended to be
part of SD&AE's assets at the time of SD&AE's transfer to MTDB.
Any property so identified will be transferred to SP in fee
simple after close of escrow if not accompl;shed prlor thereto.

- 3.6. - SD&AE shall transfer to 5P all oil, gas, hydrocarbon,-

'geothe:mal_and.mineral.rights below a depth of 500 feet be%owf_

'the surface; without, however, the right of surface entry, in

aliﬂpfbperty to be reteined-by_SD&AE under this agreement.
3.7. SD&AC shall grant SP an easement for roadway, purposes
-4 - Zee

;-10‘77
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}SD&AE ashshown by the brown tint on Exhibit "a."

" transferred to SP or its nominee. as ﬁromptly'as i§ feasible,

. to MTDB or SD&AE.

-(subjec* to existing leases wlth ut1¢1ty ccmpanles ‘and other

:adjaceht and contiguous to the land and rights of way owned by

across that portion of track as showh on Sheet 28 of Exhibit

oy »

3.8. SD&AE and SP shall grant-to Southern Pacific Communi-

.getions_Compapy (SPCC) an easement for wire line and communica-

tion purposes over, upon and under property illustrated by the

.blush -tint.on Sheet' 2 of Exhibit.-"A." "3 portion'of'the-rdadway”

access to the site upon which SPCC has constructed a tower and
building is across 'land leased to SD&AE by others. It is agreed
that should said lease not be fenewed, SD&AE will provide alter- 1
nate access, satisfactory to SPCC, to the SPCC site.

3.9. Some transfers of properties mentioned.in this Section
3 are.subject to the reguirements of the Subdivision Map Act
California Government Code Section 66410 et seg. MIDB will ﬁse'
its efforts to obtain the waiver of said requirements by the
applicable public entitieer The contingehey listed in Séétien
14(d) of the Memorandum shall inciude without limitation the

waiver of said requirements.

3.10. All properties mentioned in this Section 3 shall be
whether before or after close of escrow, without compensation

4. Real ?rcbertv Transfers from'SP to SDEAE:

4.1. SP shall grant SD&AE an easement for rallroad purposes

encumbrances) over approximateiy 18 acres of land owned'by SP ___

4.2. As a.contribution to capital to SD&AE, SP will quitclai
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13
14

- depth of 500 feet from the surface, without, however, the righéagl

ment for railroad purposes as shown by blue tint on Sheet 2 of

~easement by SD&AE. It is further understood that, should crossing

all its right, title and ‘interest in approximately 43 acres, as
designated by green +int on Exhibit.”"A," excepting therefrom. all .

oil, gas, hydrocarbon, geothermal and mineral rights below a

of surface entry.
;4;54 SP shall grant SD&AE'an option' to acquxre “at no cost

for a period of five (5) vears after the close of escrow an ease-

Exhibit "A" across certain property owned by SP in San Diego,
with the understanding that SP may install appropriate road

crossing access over any tracks which may be constructed on such

protection be required at such road crossing, SD&AE shall provide

and maintain it.

..

5. Propertv Descriptions:

When the exact descriptions of properties mentioned in %
Sections 3 and 4 hereof are prepared, this agreement -will be
amended to include them.

6. Taxes and'Other-Exnenses:.

6.1. The party transferring property in Sections 3 and 4
herein shall pay all real property taxes levied'or assessed
against the propefty being transferred applicable td said property
up to 12 00 m;dn;ght Paczfmc Standard Time on the daLe of the

close of escrow. After that time, the party to "whom said prouert

Il is beingitrénéferred shall be responsible for said taxes. . -

6 2. SP shall bear the cost of prepar;ng, executing and

.acknowledglng any deed or other- ;nstruments requ;red for the

conveyances ;anectlons 3 and 4 herein. SP shall also pay any

-6 - - )
‘ 2-+4-79
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Documentary Transfer Tax Act. The party to whom real property

-

is transterred under Sec ions 3 and 4 shall pay the cost of
recordrng all documents ln connectlon therewzth.

7. Real Property Trans;ers from SD&AE to Thlrd Parcles.

As of the dete‘of‘thie agreement SD&AE is in the process
of selling those properties listed on attacned Erhibit‘“é“ to
third parties. In the event any such sales have not been com-
pleted prior to close of escrow. it is understood and agreed
that SD&AE will instruct the escrowholder for each such sale to
transier the consideration‘for same directly.to SP or will
transfer such properties to SP.' |

8. Escrow:

8.1. Promptly after the ICC mekes an order granting
authority .as set forth in Section 2, SD&AE shall

(1) Hold"a'shareholder‘s meeting at which the share-

holder's consent shall be.obtained to the amend—
.ment of SD&AE's.Articles of Incorporation to make
it a-non-stock‘corporation,and,to-other such
changes in SD&AE's Articles as may be-necessary
to implement SD&AE's change to a non—etock.
corporation: :

(2) Bold a directors' meeting at which a resolution

i shall be obtalned author;zlng said_ amendment and )
said other changes in SD&AE s Artlcles. and

:(3) Cause said consent, resolutzon and amendment--

to be delivered to the law flrm of Echeverrla

‘ and Osborne, 555 South Center Street, Reno,

-7 - -
1-#?'1‘1
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' Nevada 89501 to be held for filing as set forth

below: - - - -

8.2. Promptly after said ICC order becomes final and
effective, an escrow shall be opened to consummate the sale of ﬂqg-
SD&AE, at the office of Union Land Title Company, 2351 Fifth
Avenue; San Dlego; Callfornla '92103. As soon as po¢51ble aftet”
the opening thereof, MTDB shall deposit §$18.1 million in said
escrow; provigded, however, that in the event MTDB does not then
have S$13.1 million of State Constitutional Amendment gas tax funds
on hand due to its inability to obtain an advance of such funds
prior to July 1, 1879, then MEﬁB shall deposit §14,250,000 in said
escrow and its promissory note in standard form secured by a deed
of trust for the amount of $3,850,000. Said promissory note shall
be due and payable on July 1, 1379 and shall bear interest at the
rate obtalned by the State of Caleorn;a upeon deposits made by it
of the State gas tax fund. SP shall then deposit in escrow alf‘%
issued and outstanding SD&AE stock. Immediately prior to close-‘
of esCIrow, the following shall occur: (1) the present Offluera'
and directors of SD&AE shall reslgn, one by one, and their
successors shall be elected by the remaining and-newly elected
directors from nominees of Kyle Railways, Inc.'so that upon con-
clusion of the resignaticon process, nominees of Eylée Railways,
Inc. will be the officers and directors of SD&AE;,(Z) said law
firm spall file said consent, resblution and amendﬁent,_as
geéessarf, with the Nevada Secretary of State. ﬁpon-aqgepténqg;
by -the gecrétary of State, ownership of SD&AE shall then
immediately be transferred to MTDB and $18.1 million (or -

$14,250,000 and said note) shall be released ffﬁm escrow to SP.

JE",’)‘?
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charged by the escrowholder.

°8.3: SP and MIDB shall pay equal shéres of any escrow fee

8. - Restoration of Track:

9.1. After the .release of $18.1 mllllon to SP.and-subject &«
toe conditions set forth ip this Section 9, SP wi;l immediately
on&orféko“ﬁo Eadso‘féStofaEioo‘td-an'opéréble'céﬁdition'ﬁhdef”
Federal Railroad Administration Class I Standards those portions
of SD&AE's Coronado Branch which are presently out of service
because of track and/or trestle conditions and for restoration,
sufficiently to permi; resugption_aod operation of services
provided by SD&AE prior to September 1976, of SD&AE's storm-cdamag:
line which has been out of service since that date, as set forth
in Exhibit "D" attached hereto and made a part herecft.

9.2. It is understood and agreed that SD&AE will grant
sP permission, at no cos£ oo SP, to operate SP Qd&k trains and
egquipment on the storm~damaged line that is out of service
between Plaster City and Division when necessary for restoration
of said line. 1f, in connection with sald operatlon, it becomes
necessary to use SD&AE employees as a result of SD&AE s labor
agreements, SD&AE shall bill SP (or, at SP's request, th. con-

tractor performing the restoration work for SP) only for the

actual cost of wages, other moneys paid to employees.and applic-

able addltlves. _ _ o o
9. 3. 'SP shall not be responsxble for repalr of any damage

to' SD&AE occurring ‘after ‘October 20, 1978 unless such'damage ‘is

caused by SP's negligent or willful acts after that date.

' 10. Transfefs of SD&AT Property After Close of Escrow:

10.1. MTDB represents to SP that it will cause SD&AE to hol

Fee
?
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.and operate, or cause to be operated, the transferred S04RE

to others, be made by SD&AE 'of the SDEAE propertiss. Waile SP°°

requirement.

resales, easements, exchanges, leases or grants of licenses made

properties for railroad and tranaporha ion pursosas to be provided
ag a public service, ‘and that it is not the -dintention ef HKTD3-

that resales, cychangeg, leases, easements or grants of licenses

will impose no restrictions against alienation on former SD&AT

properties, MTDB agrees that, if such (1) resales, (2) exchangeas, |

(3) ecasements, or (4) leases or grants of licenses other than %o

a short-line rail carrier or transit operator, are made dy SD&ART, |
MTDB, or their successorsor assigns, within tweﬁty 120) years,
one-half (i/2) of the compensation.(including cash 'and full markeﬁ
value of all other consideration) received from Euchltransactionsf
over and above a value of Fifteen Million Dollars ($15,000,000),

up to a maximum total of “hlrty Mllllon Dollars (b30 000,900) ,

will be paid to SP as additional compensation for the value of Aq§
the property rights to be transferred. (Exclusion of leases or |
licenses to short- llne rail carrier or tran51t operator from said
requlrement shall not apply as to rlchts gran»ed by sho*t—llne rail -
carrier or transit operator to others.) Compensation from the
sale, .lease or license by SD&AE, short-line rail carrier, or
transit operator of air rights, and niséellaneous station income
produced by concessionaires and vendors at SDSAE, MTDB, or
other tzansxt stat;ons, shall be excluded ‘from the forego;ng

" 10.2.. SDSAE shall furnish SP annually a summary of all

‘to others during the precediné }ear,‘and the total comzensation

thercfor. SD&AL shall make all its books, accounts angd record“ﬁ

- 10 - . "
- . ' 'Ff’_. 74
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representatives at all reasonable ‘times.

related 'to content of said summary open to inspection by SP
11l. Notices:

" All notices to be served on either party:ﬁereto by the

.other party or by the escrownolder shall be in wrltlng and

shall be deemed duly served when personally delxvered to the
party to be served or when deposited in the United States mail,

first class postage prepaid, addressed to MTDB at

or to §P at

Either party may change its address for purposes of this section
by giving notice of said change to the other party as provided
in this section.

l2.. Entire Agreement:

This instrument and the Memorandum as modified herein

and by SP's letter to MTDB's attorney dated December 15, 1378,

contaln the entlre agreement between SP. and MIDB respect_ng

SD&AE; any agreement or. representat;on respectlng SD&AE or the
duties of either party in relation thereto not expressly set

forth in this instrument and the Memorandum as modified herein -
is null and void..

13. . Successors and Assigns: . - .

Thrs Agreement shall be binding upon and inure to the
benef;t of the parties ‘hereto, therr heirs, successors ang —
ass;gns, whether voluntary or involuntary.

- 14. Attornevs' Fees:’

In the event any party to this Agreement brings legal

- 11 -
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taction to enforce its rights hereunder, the court shall have dis-

cretJ.on to award the prevan.l.mg aarty reasonable attornevs fees.’
15. SP shall have reasonable access to all SD&A... books andﬁ
records ma:.n..alned to close of escrow. o - -
N WITNESS WHEREDF, the part:n.es hereto have caused the.se

-

presents to be executed as of the day and year f:.rst herein writte

APPROVED AS TO FORM: SOUTHERN PACIFIC
TRANSPORTATION COHPANY
PETERSON, GAMER, MUNS

& PRICE, A Professional '_%_'E_ 2 7
Corporation
General Counsel ior MTDB ltWW: VICE PRESIDENT
. A ﬂ f;’/ f—: \.—-\‘-c.q_'_'na—;v
EZ’M/ Yo —

Senor Assistant Secretary .
METROPOLITAN TRANSIT
- Paul A. Peterson DEVELOPMENT BOARD |

Wﬁ%&»—u— ~

SAN DIEGO & ARIZONA
EASTERN RATLWAY'

. VICE FRESIDENT
Nz Cf;( éij;Z} Wi AT

Assistant Sheretary

- 12 -




- - S e e s Summary of -
' EXHIBIT "A"

| - Maps. which.constitute Exhibit "A" to the Memorandum,-as -
amended herein, are on file with MTDB and SP. These maps consist
of the following sheets of SD&AE's C.E. Drawing 40485:

Sheet No. " bate
1,2 8/14/78 -
3 9/14/78, Rev. 1/15/79
4 - 6 9/14/78.
7 9/14/78, Rev. 1/15/79
-8 9/14/78
9 9/14/78, Rev. 1/15/79
10 9/14/78, Rev. 12/15/78
1l - 20 9/14/78
21, 22 9/14/78, Rev. 12/15/78
23 - 53 9/14/78
54 - 56 9/14/78, Rev. 12/4/78
57 - 59 9/14/78 -
60 11/17/78, Rev. 12/4/7%8
61,62 11/17/78
Sumnary of
EXEIBIT "A"

- -;.b'7‘i
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15, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

("SP"), a corporation and SAN DIEGO & ARIZONA EASTERN RAILWAY

. RECITALS:

- -...- : . -By Memorandum.of Intent ("Memorandum") dated.

October 30, 1978 and Agreement dated

L

SP sold its interest in SD&AE to San Diego Metropolitan
Transit Development Board (“MEPB")-and promised to grant
SD&AE bridging and interchange rights over SP's tracks
between Plaster City, California, and Calexico, Ca;ifornia
for freight.service, subject to ICC apﬁroval and the terms
and conditions set forth herein. This agreemént 1s to
implement said promise.

AGREEMENT:

1. Definitions:

A. The term ﬁtrack" or plural thereof and the term
"trackage" shall mean track structure and all appurtenances
thereof, including, but not necessarily limited to rail and-
fastenings, switches and frogs complete, bumpérSf ties, ballast,
roadbed, embankment, signals, bridges, trestles, culverts or
any other struéturg or things necessary for support of and

entering into coanstruction therecf. If any portion thereof is

"located in a fhoroughfare the terms shall include péveméht,

crossing planks and other similar materials or fagi;ities used

in lieuw 6f'pavemeﬁt or other street surfacing material at

|| vehicular crossings of tracks, culverts, drainage facilities,

crossiné protecfion facilities, and any and all work required

EXHIBIT "B"

’?9(:&‘27
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by lawful authority in connection with construction, renewal,

maintenance and operation of said track structures and’ all = °

appurtenances. thereof.

B. "The term "Joint Track™ shall mean trackage, including
underlylng property, between Mlle Post 129 61, Plaster City,
and Mlle Post 708 88, Calex;co, as shown on Exhlblo “A,".and
related facilities. "Joint Track" shall include Lnterchaﬁge
tracks at El Centro and Calexico and facilities at El Centro
for turning, servicing and storing SD&AE's locomotives and
cebooses, as may be designated from time to time by SP's rep-
resentative. -

C. The term "Cars Hah&led Proportion" shall mean the
peroentage +hat bears the same ratio to 100% as the total
number of cars and locomotive units handled by or for SD&AE
snall bear to the total number of cars and locomotive units
handled by or for both parties over the Joint Track.

D. The terms "Cost" or "Costs” shall mean all SP's
costs and expenses lncurred in the ma;ntenance and operatlon
of, or the making of additions and betterments or ret;rements
to the Joint Track, and the provision of services under this
agreement. Costs shall be determined based on the
following: . '

(1) _The anleS'GoqeringnPrepa:ation of -Joint Facility

and Other Bills Between Carriers” of the General
@enaée:s' Association of dhicaéo (ofbenj succéssor —
organization) currently in-effect and as sub-
sequently amended of:supplemented (hereinafter

referred to as "GMA"). Lo

—2—
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(2)

(3)

(4)

The forlea and guldellnes conta;ned in the

"Schedule of Equipment Rental and other Rental
Rates For Use Between Carrle*s "of the GMA
currently in effect and as subsecuently -
amended Or supplemented, with respect to the -
rental of automotive equipment, rolling stock,
work eguipment and roadway maéhines. Said
rental.shall be based on SP's average (a)
ledger valueé, (b) cost of repairs, (c) cost

of supplies,.and (d) days used.

The rentals for éqﬁipment leased by SP shali be
the percentage of the rentals (plus the cost of
maintenanc¢e of the eguipment lncurred by SP)
that the use of the equipment for Joint'Track_
purposes bears to the total use ﬁade by SP of '
such equipmentl In the event SP-shall not
maintain actual records of maintenance costs,
SP's average system repair.éost percentage shall
be used. |

Secondhané rail and other secondhﬁnd track

matéerial and ties either placed or recovered

shall be charged or credited at 50% of the

-

"~ market prices of like new material, in-accor=-

. dance with GMA rules. All released scrap rail

E ged;other scrap -track material, including track

spikes, - shall be crgditéd on the basis of
current scrap value in accordance with GMA
Rules, except that in no case sh&ll such scrap

-3 -
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value exceed the secondhand val;e. All track
sﬁikes releaseé sheil bé éeﬁsidered as séfap.
Said prices and values shall be based on the
.avereae'of Such-pricee.an& QeleeE'for such
_ltems durlng the precedlng calendar -year: .. .
kS) Anything here;n to the contrary noththstendlng,‘ o
the term "Cost or Costs" shall not include
"Loss and bamage,“ as that term is hereinafter
defined, except for purpose of determining
Cest of repairing damage to the Joint Track.
E. The term "Property Accounts," ae.herein used, shall
mean the portion of Cost which is chargeable to property
accounts under applicable Interstate Commerce Commission (or

other Federal regqulatory agency). Uniform System of Accounts
for Railroad Companies currently in effect from time to time

during the life of this agreement.

2. Grant of Rights to SD&AE:
| A. SP herebyngrents_SD&ASZthe right to operate its. freight -|.
trains, engines, and freight and official cars over the Joint
Track for the purpose of interchanging with SP a£ E) Centro and
with the Sonora-Baja Califormia Railwey at Calexico.
B. SP will, -upon reguest of SD&AE, furn%sh motive power
and  crews and perform all train services. for or inciéent.to

the handl;ng, Ln noth dlrectxons, of cars, loaded or empty, in

. SD&AE's’ account between El Centro and Calexlco fcr lnterchange

..w1th the Sonora-Baja California Railway at Caleglco. Said

SD&AE cars shall be handled in regularly scheduled SP trains

in common with cars in the account of SP or run as separate

-4~ '_ “('.79
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~Section 2(b) shall at all times remain in the-account of SD&AE,

. male or settle all per diem and mileage rental payments or

trains at the discretion of SP. SD&AE cdrs covered by this

and SD&AE shall collect and retain revenues.due thereon angd

claims on said cars. SD&AE shall arrange and pay for all

¢ustoms haﬁaling. T T '-":"‘ o
C. The rights granted herein are limited solely to ﬁhe

bridging of SD&AE freight traffig.over the Joint Track. SD&AE

shall have no right whatsoever to construct, maintain or operate

track connecting with the Joint T;;ck or to operate over any
track now or hereaftef constructed connecting with the Joint
Track or to serve anj industry from the Joint Track or track
divefging therefrom. SP reserves the right for itself, its
successors and assigns to use the Joint Track in any way that
will nof_materialiy interfere with SD&AE's righte granﬁed here~
in, including without limitation, the right to admit other "ﬁ
carriers to the use of the Jeint Track on terms and conditions

generally customary among railroads at the time of such use,

-~

SD&AE shall not permit or aﬁmit any third party to the usé'of

all or any portion of the Joint Track, nor, under the guise

- of doing its own business, contract or make ary. agreement to

handle as its own, freight trains, locomotives, cabooses and freig

and official cars over or upon the Joint Track, or any portion

thereof, the trains, locomotives, cabooses and cars of any such

. third;péfty which in the normal course of business would noet be

considered as the trains, locomotives, cabooses of cars of SD&AE.

' The rights granted in this Section 2 are subject to the terms and

-

conditions of this agreement.

‘ﬁ)
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3. . Grant -of Rights to SP:

A. " SD&AE heteby grants SP the right to operate -its trains, -

engines and cars in common and equally with SD&AE on trackage

between- Mile Post 129.61 and Mile Post 129.00 near Plaster City .-

. shown by the . L ‘line on Exhibit "A" and to use in

' common and equally with SD&AE any lndustry track, spur, siding

or branch lines hereafter constructed therefrom or adjacent
thereto. Such additional epurs, sidings or branch lines shall
be constructed by SD&AE at its option or upon request of SP and
the cost thereof shall be borne egually by SD&AE and SP unless
one party does not wish to_participate. If one party does not
wish to participate, such tracks shall be eonstructed at the
entire cost of and shall be exclusiveiy owned and used by the
other party.- The nop-partieipating_party_may at anv time obtain
use of such exclusive tracks upon thirty (30) deys' notice to
the other pairty and upon purchasing a’one—ﬁalf (1/2) interest

therein by payment to the other party of one-half (1/2) of the

_expense of constructing said tracks plus ten percent (L0%) in-

" terest per annum on said one-half (1/2) of the expense from date

of completion to date of purchase.
B. Tﬁe track between Mile Post 129.61 and Mile Post

129.00 and any track diverging therefrom and owned by both

apartles and underlylng property shall be termed “SD&AE Jornt .

Track. All provisions of this agreement except for Sections

‘1B, 2._7A and 8 'shall apply to the SD&AE Joint Track; providedsy

rhowever, that for purposes of this Section 3

. (l) When SP rs referred to, .it shall be understood

to mean SDEAE. ‘ -

%‘(—‘ EX3
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(2)

(3)

(1)

(2)

(3)

4.

aA.

When SD&AE is referred to, it shall be under-

stood to mean éP;-énd$ . o
When Joint Track is referred to, it shall be -
understood to mean SDEAE Joint Track. '

SP shall mahe payments to SD&AE as- follows.

On the lst day of each monoh, Lntorest renpal
at the rate of four percent (4%) bper year
on the value of the SD&AE Joint Track which

"value is agrsed to be $19,B00;
annually, ome-half (1/2) of all taxes and
assessments applicable to the SD&AE -Joint
Track; and

Montnly, its Cars-Handle¢ Proportion of Cost

for previous month for operation (other .than

" train and engine operation in road and/or

- switching service), maintenance, repair and
renewal of, and in making changes in or
additions and betterments to the "SD&AE Joint
Prack" except so much of sucn cost as is

charged to Property Accounts of SD&AE.

Management and Control:

SP shall have exclusive control and shall perform

tHe management; maintenance, dispatching and operation of the.._

Joint Track and shall maintain and keep same ln reasonable

: repalr ‘and reasonably suitable for the comblned requlrements
.'of parties hereto but it is expressly understood and agreed

'that SDSAE shall not by reason of any defect in the Joint Track

or in any Track, structure or appliance appurtenant thereto, ‘“3

-7 =
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?" or by reason of failure of SP to repair any such defect, have
2 -er nake agalnse S° any cla;m or demand ‘for any loss, damage or
3 ‘injpry whatsoever arising from such defect or failure.
4 B. é? shall order and direcﬁ tee-movemeht of trains over
_5'; the. Joint Track under such reasonable rules and regulations
6 customary among railroads as SP may adopt. All interp;etaeioes
7 and application of +he rules shall be by SP. All rules, regu-
8 lations and ordees, and interpretations and applications there-
9 of, shall be reasonably fair and just as between the parties
10 | and shall not discriminate agelnst either of them. The trains
11 of both parties shall be given equal dispatch according to thneir
- 12 class. |
13 | c. all officere, agents and employees of SP engaged in
‘14 | ‘the management, operation and maintenance of the Joint Track
15 shall perform their duties in a fair, impartial and jusﬁ manner.
16 5. SD&AE's Operation on Joint Track: |
17 A. SD&AE's Employees. .
.18 -1 . - 1. -SD&AE-shall not,pe;mit any of its employees to
19 . operate trains or engines on the Joint Track
20 until they shall have passed, to the satisfac-
21 . - tion of SP, examinations to be made by-a super-
2 | visory,efficer or officers of SP on its operating
23 rules and regﬁlatiohs;' S -l e s
Eadl | _'2.3 sp shall furn;sh to SDEAE from time to time
25 : e -sufflc;ent copies of current tlmetahles and -
.26 ‘z.f - timetable bulletins relating to the Jdint Track
27" ' © ' and of current operaﬁing'rules and regulations,
28 ' to permit SD&AE to supply each of its employees

- f = _ . . ,?tx.
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who is to work in train or ya:d'service on the
&oint‘Tfack with one cop& of each thereof, whiéh

SD&AE shall do. SD&AE shall reimburse SP-for the | Aﬂ%
cost of such copies, | ' o | |

3. SD&AE shall, at the request of 5P, remove from ser--

1 -~
P

vice upon the JOint Track any SD&AE employees
who shall be found by SP to be responsible fqr
violatien of 8P rules and regulations. SD&AE
shall bear and assume all expenses which it and
SP may incur as a result of any such barring from
service.
4. If such disciplinary action is appeeled by a
SD&AE employee to the National Railroad Adjus_ment
.Board .or other tribunal lawfully created to agd-
judicate such cases, and if the decision of such
board or tribunel sustains the employee's position,
such employee shall not thereafter be barred from
.service on the qoint.Track'by reason of such -
occurrence. |
B. Devices on Egquipment:
SD&AE, at its expense, shall install and meintain.upon
its engines and.cérs such equipmenﬁ or devices as may nDow or
_in the future be necessary or appropriate, in the reasonable .

Judgment of SP, for operation of trains upon the JOint Track.

é: Picking up Wrecks.

If any engine, car or other equipment shall be wrecked

'or derailed upon the Joint-Treck, it'shall without unnecessary

delay be picked up or rerailed by SP, unless otherwise agreedﬂﬂﬁ

-— 9 -
,?gac.-
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I_: by SP ané SD&AE. Expenses of rerailing e&uip&ent, clearing
2 - .wrecks .and.restoring the Joiht Track shall.be borne .in accor-
3 dance wi;h Section 12 hereof..
| 4 . D,- Train ‘Supplies:. o -
| > SP shall not be required to furnish any fuel or other
6 supplies for operﬁtion‘of SDZAE loconotives dr;traiﬂs oVer:the
Joint Track. In the event SP should, nevertheless furnish such
8 sapplies to SD&AE, SDSAE shall promptly upon receipt of billing
9 therefor reimburse SP for its Cost thereof.
10 6. Additions and Betterments:
11 SP at its expense shall make any changes, additions and
12 Setterments to the Joint Track thch may be reguired by law,
13 or which it deems necessary or desirable; progressively during .
14 constructiqn and upon their completion these shall become part
15 of the Joint Track. h | | ’ .
16 7. Retirements:
17 4. Whenever any change in, elimination, disposal or re-
1& "';iregent ofnany part of the.Joiqt Track is madé, which, under
19 | the current Intérsiéte:chméfce.éommiﬁ;ion'réguiafions; reduces
20 the ledger value and agreed valuation, or'either.thereof, as the
21 case may be, of the Joint Track, then the agrgea valuation of
2 the Joint Track referred to in Section TA-hergof shall be reduced
-23 by thervaluatioﬂ, including additives applicab;e-tgereto, of the
24 faéility sa dﬁaﬁéad;'eliminaﬁed, diéposéa of or réﬁiféd.. -
25 - ; B. 'No withdrawal, change in, elimination, disposal or __
26 1£etirem§nt of any part of the Joint Track which will per-
:52?w;":maﬁén£iy-or mapeﬁially impair the usefulness ﬁo SD&AE of the
28 Joint Track while this agreement is in effect, shall be made

- 10 -
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- {1/2) of allhtaxes and assessments applicable to the Joint Track.

without SD&AE's consent,

8. Payments: St T
SD&AE shall make payments to SP in accordance with this

Section 8:

'A.  Upon commencement of revenue operatﬁons, on the ;st day
of each hoﬁth;fbné-fwelfth (1/12)Aof'the ihtéféét-renfal at tﬁe
.rate of two percent (2%) per year for the first three yearé, then
four percent (4%) per year on the current value of the Joint Track
which is agreed fo be $1,474,086 as of the date of this agreement,
which value shall be increased by the Cost of additions and
betterments and decreaéed by the value of retirements made theretd

B. Upon commencement of revenue operations, annually, one-hz

c. Monthly, its Cars—aandled Proport;on of Cost for previous
month for cperation (othex than train and engine oPeré£lon in road
and/oxr sw;tchlng service, maintenance, repair and renewal of, fqﬁ
in making changes in or additions and betterments to the "SD&AE
Joint Track" except so much of such ;ost as is cha;geé to Property
Accounfs of SP. ‘ . | . | .

D. Monthly, the actual Cost of servicing and repairing SD&AH

locomotives and cabooses at El Centro, including without limitatiq
. ’ |

the applicable portion of supervision, utilities and other overhez

expences, and thé Cost of any supplies furnished to or for SD&AE.

E. If SDEAE elects to have SP handle its céré between

' El_Centxd‘aﬁd_Célgxico as provided in Section 2B, SD&AE shall —
also pay SP-monthly, the actual Cost of such handling, including

"fﬁuf'nét limited to applicable wages, eguipment, rentals, fuels,

supplies and supervision and applicable additives. Said Cost

-1l - ' | ) ,;E <, 74
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is agteed lnltﬂally to be $29 73 per car moved loaded or empty,

in either direction and shall be adjusted annually, beglnnlng

July l 1978, by the percentage of change in the Aseoc1atlon of

Amerlcan Railroads' Indexes of Railroad Materlal Prlces and Wage

.Rates, Railroads of .Class I, Weetern_Dist;ictyzmaterial Prices, .

Wage tes and Supplements Combined (including fuel), £from the
year 1977, whlch shall be used as the base year, to the calendar
year lmmedlately preceeding the year in which the change is to

be made. 3Said Cost may be redetermaned by mutual agreement. after
a study on request of either party.

9. Fixed Percentaaes} FPlat Rages of Arbitrarv Amounts:

A. In lieu of determining anv or all Costs as provided

in this agreement, the General Managers of the parties may,

‘from time to time, agree upon fixed percentages of Costs, flat

rates per car, per car mile or per train mile, or arbitrary

amoun+ts to pbe paid and accepted in full satisfaction of such

_obligations. Any such fixed percentage, flat rate or arbitrary

7amoﬁnt ehall be for such period or periods'of_time as may be

agreed at the time of establlshment.
B. In the event the partles fail to agree within six (6)
months after the effective date of the expiration of any such

period or perioda oh a new fixed percentage, f£lat rate or

7:arhitfaryvamcunt,_then‘SD&AE shall, “from and after the effective

date of .such .expiration, make .such pPayments in. accordance w1th

Sectlon 8 hereof

-'-10. Rendition and Pavment of BlllS'

A. 5P shall keep ccmplete and accurate records of Costs

and data which are the basis of charges against SDL&AE hereunder.

- 12 - - —PE~ 7§
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B. 211 bills by SP against SD&AE, except those payable

* in advance, shall be rendered as soon as-practicable after- the

first day of the month next succeeding the month during which ;
the expense is'inctrred by SP and shall be .paid within sixty (::?
days after receipt thereof B

'C. Errors or disputed items of a ‘minor nature in'any’
bills shall not be deemed a valid excuse for delaying payment,
but shall be subjeot to sﬁbsequeot adjustment; provided, how-

ever, no exception to any bill shall be considered if filed.

after the expiration of three (3) years from the last day of

~ the calendar month during which the bill is rendered, and no

bill shall be rendered more than three (3) years, (i) after the

last day of a calendar month in which the expense covered

‘thereby is incurred, or (ii) in the case of claims of third

- - -

A parties disputed,as to amount or liability, after the amount

is liquidated or the liebility established, whichever is letef-\
This provision shall not limit the retroactive adjustment of

billing made pursuant to exceptlons taken to orlglnal accountlng

-by or under the authorzty of the ICC or retroactlve adjustment

of wage rates and settlement of wage claims ‘and shall not apply

to any failure to adjust the valuation upon which SD&AE pays

Lnterest rental.

Ll. Inspectlon of Books and Records.

So much of the bookb, accounts and records of each party

hereto as are related to. the subject matter of this agreement—-

' shall at all reasonable times be open to Lnspectlon by rep-

resentatlves of the other party.

*
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Liability and Indemnification:

"pPefinitions. “For the purpose of this section; the -

definitions shall apply:

"Léss and/or Damage®: ' Includes-all claims, liability,

and expense of every character incident to the loss

or destruction of or daﬁage tb.pfbﬁerty an&'iﬂjuty-te

or death of pversons, arising upon or adjacent to the
Joint Trackage. Loss and/or Damage apportioned under
agreement shall be reduced by any amount applicable
thereto recovered from-third parties.

The value of a destroyed freight car shall be

its depreciated value pursuant to the then current
rules for the Association of American Railroads or
successor organization for the type, or most similar

e, or car covered by such rules.

"Theﬁvalue.of a destroyed locomotive shall be its

reproduction cost new less depreciation computed on

the basis of reproductlon costs but no more than sthy
percent (60%) of such reproductlcn costs.

"Joint Property”: The Joint Track and all appur-
tenances thereto and underlying land which, by reason
of thfs agreement may be used by both parties, and all
motive power, cars- und equlpment engaged in. the naln-

tenance, renewal, removal, Lnspect;on or operatlon

_thereof for ‘the benefit of the parties. Any Locomo=

tive or eguipment shall be deemed Joint Property whils
engaged in or iﬁciaent to the performances of service.
the cost of which is included in Loss or Damage for

- 14 - .
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L"L ' " which the parties are jointlynliabie- : S l
"2 A.5. "Joint Employee": An officer, "agent; employee,
3 or contractor while engaged in maintaining,,repairrgay
4 ‘renewing, removing, inspecting or operating Joint
] Property or in makrng additions .or betterments thereto
6 or ln dlspatchlng, glvrng orders for or dlrectrng )
7 the movement of trains or performing other service,
8 for the common benefit of both parties hereto.
9 " A.6. “Sole.ﬁmployees“ and "Sole Property": Employees,
10 motive power or equipment while engaged or abont to
11 engage in switching and handling cars of only one part
12 "or in performing other services for the exclusive bene
13 " of one party shall, for the purpose of tnis Section 12
14 - o L be considered the $oie Employees or the Sole Property
15 T . of that party. )
16 A.?.'.Eor the purpose of this Section 12, equipment of Tﬁ
17 ‘ _foreign lines being detoured over the Joint Property
;8 . | _ by authorlty of SP and all persons o.her than Jornt
19 - .-Employees arranged in moving such equipment, shall
20 | ' be considered the Sole Property and Sole Employees
21 | of SP.
22 | A.B. Motive power, cars, equipment, and other property
23 ) ;handled or used by any pgrty~hereto shal;, un;ess Joir
- 24 Property, be considered the Sole Property of that pari
25 '::. ‘;'1i _for purposes of this Sectron 12, e —
."%6 h ' ‘B. Allocation: B g
2T . . - The provisions of this Secrion 12 apply only as between
2? the parties hereto. Except as herein otherwise provided, eac,b.ﬁg

- 15 - . Z
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party shall bear all Loss and/or Damage to its Sole
' Propérty; its.éole'émplcyeec,-patronc and otheré on itc encices,‘
cars or tralns, or on or about the Joint Property in trans-
“action of business for or with such party Loss and Damage to
third partie§ or Joint Property orlJo@pt;Emgquecé‘gga;ltpe,n -
épportioteé among the parties in the same ratio as the expense
for m&intaining the Joint Track is apportioned for the month
in which the incidcnt occurred {or if payment for use of Joint
Track is based on flat rate, in the same ratio as the use of
the Joint Track is apportioned for the month in which the
incident occurred). If, however, one, and not the other, of
I'the parties contributed (by reason of the act or omission of -
its Sole Employees or a defect in its Sole Prcperty) to the
Loss or Damage, the ﬁarty so contributing shall bear =2ll Loss
and Damage to all persons and property. Notwithstanding the
foregoing, if the engines, trains or cars of only one party

are involved in the incident, that party shall bear all Loss

tiDamage to- third partles, Joint Employees. and Joint Property.

SD&AE agrees to accept all vehicular crossings, now or here-

after existing, of the Joint Track in whatever condition they
may be during_thc term of this agreement and will not assert
any claim, demand-‘or cause of action against SP andlwill in-’
demnify. SP agaiﬁst'any claim, durand or cause .of qctiqn—a;ising..
out of any cross;ng accident on the Joznt Track Ln whlch the
.englnes, cars or ‘train of SD&AE only are lnvolved

. c. . General- -

“C.l. Each party hereto agrees that the acts and decisions’ oj

the party hereto performing any mahagement, maintenance

- - : ; L.
ls . -’?.;‘.-LL°74
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1 ! o " repair, renewal, removal, impfoveoont,operationor.1

2 q B - similar -function of or-for the Joint Property shall ¢

3 - _ be deemed proper and adequate, and no claim shall b

4 - asserted against such party by reason of ‘such' function ;

5 _ or iock thereof. _ o

P B Coé;' Each party héreto shall pay pfomoﬁljidaoageé for which

7 such party shall be liable under the provisions of

8 this section, and shall indemnify the other party

9 _ ogainst such damages including atteorneys' fees and

10 costs.

11 ' C.3. Each party hereto shall have the right to settle, or

12 _ - cause to be settled for it,.all claims for damages for
13 which such party shall be liable under the provisions
14 _ of this Section-12, and to ngend or cause to be

15 defended all suits for the recovery cf-any -such damage
16 | C.4. 1In the event both parties hereto may be liable undoﬂﬁ
.17 the provisions of this section for any damages and the
18 _ same is settled by a voluntary payment of money or oth:
19 : -valuable cons;deratlon by one of the partles jOlntlY

20 ' liable therefor, a release from liability shall be

21 | ~ obtained in the nameo of both partieé so liable; howev
2 no such settlement in excess of Five Thoosand Dollars

' ) (83, 000) shall be made by or for elther par~y ‘without -
24 | the authority of the other party, but any settlement

25 -_ f_.f made by either party in consideration of sa;d sum or
.26 'i=_ 1esser sum shall be binding upon the-other party.
-iéx;-' 1:'.6;5m In case a suit shall be commenced agalnst either party
28 .. for or on account of damages for which the other pq;i¥

* -— 17 -
' ) 1_“-7"
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19
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is.solely or jointly liable under the provisions of
"this Section 12, the party so sued shall give notice
in writing to the other party of the pendency of said
"su;t, and thereupon the other party shall assume or
‘ _:301n in the defense of such sult. h _

C.é. No party shall be bound by any Judgment agalnst the-
other party, unless such party shall havé had reasonar
notiue requiring it to defend and reasunable oppcortuni
to make such defense. When such notice and opportunit
'shall have been given, the party so notified shall be
bound by the judgment as to all matters which could

" have bgen or were litigated in such suits.

13, Arbiﬁration:

. -‘Any dispute over the terms of: this agreement shall be
settled by a board of three (3) arbitrators experienced in
railroad operations, one to be.named by euch party and the

third by the two so named. If one party fails to name an

.arbiprapdr,(pr the two chosen do not name the -third) within

sixty‘(SO) days after notice to do so, such.arbitrator shail
be naﬁed'upon application by either party hereto to any judge
of the U. S. District Court whose jurisdiction'includes the

Joiut Track. Thé decision of the arbitraters shali be final

and. binding.upon the pa;ties:; The'gxpense'bf_arhitration shall

be appcrtloned by the arbltratars. . The parties may agree upon

a sxngle arbl_rator.
15, Default;
- If either-party is in default on any prov}éion under this
agreement and fails to remedy said default within sixty (60)

- 18 - - —TEK -
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11
12
13
14
15
16

17.

18
19

21

23

;g'26-f-

27
28

days of written notmce from the other party to do so, said

other ‘party may termlnate thls agreement forthw1oh, provroed,
however, that neither party shall be released ‘rom any lrar~11bﬂ\
incur rred before such termlnatlon. o - |

15. compliance with Law: “ 7 - - &

- - ' « o et

Each party using the ‘Joint Track shall comply with all
applicable laws and orders of public bodies having jurisdiction.
1f any party fails to so comply and is fined or penalized as
a result thereof, that party shall pay said fine or penalty
promptly. If as a result of such violation liability is
asserted to the other party of this agreement, the first party
shall Lndemnlfy the .other party against all Costs and expenses,
including-attorneys' fees incurred in derendlng any action
resulting from such vioclation. - . '

16. ©Noticesr
Notices under this agreement shail be writing and shall jﬁ\

be deemed to be)properly given if delivered or mailed to

-  'SDEAE at - = - -

‘Attention:

and QP.at

Attention:

. 17:. Successors and Assigns:
This agreement is intended solely for the benefit of and
shall be binding upon the parties hereto, ano rheir successor-ﬁ

- 19 = - ,;t.g_'?‘)_
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11
12
13
14
15
16
15

.o 18

19

21

B

il

26

28

and-assigns, and is not intended nor shall it " be construed to

' pe for thewbenefit-of—any other party; provided, however, that: '

thls agreement shall not be assigned without the written consent

of both parties, which consent shall not be unreasonably withheld}

—18@' Attorneys Fees..

In the event any party to thlS agreement br;ngs legal action
te enforce its rlghts hereunder, the court shall have discretion
to award the prevailing party reasonable attorneys' fees.

19. Effective Date and Term:

This agreement shall not take effect unless it is approved
by the Interstate Commerce Commission (*ICC"). DUpon such
approval this agreement shall become effective on the date

SDSAE commences eperationson the Joint Track, and shall remain

_in effect for fifty (50) years.and from fea: to year thereafter

subject to termination by either party upon written notice to
the other ninety (90) days before the expiration of the
applicable vearly term.

.IN WITNESS WHEREOF, the partxes hereto ‘have caused these .
presents to be executed in eupllcate the day and year first

herein written.

. SOUTHERN PACIFIC
TRANSPORTATION COMPANY

L - -r. . e b§'nr—%§7%é§f _:2 Do 32;;11) - :;  -

Aw LUl

{Title) et TIVE VICE PRESIDENT
Arrsr M

Qenier A:- ct
SAN DIEGO & ARTZONA S -tant Socretary

EASTERN §AILWA¥ COMPANY
By / ( ;?’u—v«a
TTJ.tIé) & - VICE PRESIDENT’

A Ay AP (T
TssTstant Sodretary

%Q.ﬂé

- 20 -




EXHIBIT "C"
)

"LocdtioR “ 7 Area " Consideration

- -

Buyer
. .city of San Diego- . ' Baird Roll - - 1.37 ac. . .- 518,925

Olson Salvage Co. - Otay .50 ac. $22,000

| 3



EXHIBIT "D"

Southern Pacific Transportation Company will employ an experienced
general contractor to restore SDEGAE storm damaged segments of track
and structures to their pre-storm (September 1976) operating condition
and to repair three trestles and 2.6 miles of track structure between
Mile Posts 4.9 and 7.5 on the Coronado Branch line to FRA Class 1
standards of maintenance. Any storm damage occurring after October 20,
1978 will be repaired by others.

Before the September 1976 storm, the maximum train speeds permitte
were: :

30 MPH between Mile Post 92.80 and Mile Post 96.61

20 MPH " " " 96.61 " " " 58.67
10 MPH " " " 98,67 ° " " 99.10
20 MPH " " " 9s.10 " " P 106.56
25 MPH " " * 106.56 " " " 122.50
30 MFH " " "o l22,50 " " " 130.00

Out of service between Mile Post 4.9 and Mile Post 7.5 on the
Coronadc Branch.

The restoration of the SD&AE will be accomplished by first re-
moving all the damaged track. The subgrade will then be reconstructed
using the nearby earth as £ill, compacting the new subgrade by powered
compactors or the heavy construction equipment. The trackage will ther
be rebuilt using new ties to replace missing ties and second-hand rail
of similar weight and condition. The new tracks will be surfaced to
true alignment and grade by placing suitable ballast, at least 4 inches
below the bottom of the ties, between the ties and level with the top
~ of the ties. Ballast will slope on the angle of repose from end of tie
' to subgrade. Ballast will be imported from commercial suppliers in
railroad ballast cars. e :

The damaged structures will be restored so that an egqual or greats
runoff of storm water can be passed through without damage to the
subgrade or interruption of traffic on the line. Steel piling may be
" used in some structures where timber pilings were originally and
bridge decks may be concrete instead of wood. All structures will be
rates at Coopers E 60 or greater. This means structures will support
axle loadings of approximately 60,000 lbs. on a spacing of 5 feet or
greater. : ) -7

Drainage of the track area will be re-established so that normal
water runoff will not foul ballast. [

When repairs are completed, maximum train speeds will be:

30 MPH between Mile Post 92.90 and Mile Post 96.61
n

20 MPE - m " 96,61 " " "  98.67
10 MPE = " m ° 985,67 " " " 99,10
20 MPE " m e 99,0 " " " 106.56
25 MPE =~ " » ®’ 106,56 " * " 122.50

EXHYBIT "D" ' e .
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30 MPH between Mile Post 122.50 and Mile Post 130.00
10 MPH " " " 4,9 ° " " 7.5 on th
Coronado Branch, . _ L Gq%

These maximum speed limits for the storm damaged sections are the
same as prestorm limits. - - ; :

The telephone system between El Centro and Division was also dama
by the storm. It consisted of a pole and wire party line telephone
system with crank-type telephones located at various places, and was

difficult to keep in service because of obsolescence, theft, and
vandalism. .

Prior to the storm, the Communications Department made a radio
coverage check between Plaster City and Division from Monument Pezak,
with the objective of replacing the wire line with radio. It was con-
cluded that radio coverage from Monument Peak was practical for the
area, with the exception of approximately 10 miles of track into the
canyon area and in the vicinity of the tunnels. It was proposed that
the area that could not be covered from Monument Peak be covered for
the most part by a radio station at Jacumba.

The radio system élanned by the Communications Department as abov
will be installed in lieu of the wire line.

P
"~

The restoration will require about 20 weeks to completé.

SD&AE's storm damaged tracks will be restored to the .-‘Eo].lo'arin:-Iﬁ
FRA Classes, as defined in the FRA's Track Safety Standards:

SD&AE Maximum Allowed
Operating Speed for . -

Freight Trains " PRA Class = - -
10 MPH ~ Class 1 '
20 MPH Class 2
25 MPH- . Class 2- .
30 MPH Class 3

» . L,
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AGREEMEIT FOR OPEPATION OF FREIGHT SERVICE

THIS AGRFLMEVT is cntered into on February 12 : -; 1979,

'lto be effective in accordance with the provisions- hcrcof, bctwecn-fﬁ-
SAN DIEGO AND ARIZONA EAQTERN RAILWAY COMPANY, a corporation, and
KYLE RATLWAYS, INC. and WILLIS B. KYiE, INC. (collectively referred
to as “Ooeroting Compony")f '

!
. i
1 d

1. MCTROPOLITAN TRANSIT DEVELOPMENT BOARD ("MTED") is in the
process of purchasing and acguiring by donation from Southezrn
Pac1£1c mransvor tation Company ("SP") a cozporate entity known as
San Diego and Arlzona Eastern Rallway Comoany ("SD&AB") whlch owns
ccrtaln rlgh*s of way, physical assets, and operat*nr r~ohts, |
agreements and licences. Said acqulslt*on is subject to approval
by a number of goverumcn.al agencies,. anludlng the Intcrstate |
' Commerce. Commlss;on of the Unltod states. ! MTDB 1s_.not__acqt.}iring
SDEAE w1th thc lnLan or purpo se of engaging in cither opcrahioﬁ_
- of freight scrvice or pas cnqor tronSL- service, At che time
'IMIDB acquires SD&AL Opcratnng Company will bc under contract to
"D‘AP to plov1de freight .LLVJco MI'DL intends, at a Jater dabye,
to make:a contrnct ‘with-a pasaengol tranalt conpuny -for thc '  R

provision of passengcx tranalt service on SDS&AL right of way.

T SD&AB is presently GbllﬂatLd to and is providing rail

erVch in the mctropolann arca-of San Dicgo and in Raja Callfornla,

\f
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MGXLCO and is . undcr a contrnuzng obllgatlon to prov;de rall service

between Division and Seely ' However, portlons of the llne betwoen

Divizion and Scely have been damaged by storm and will requlre

:'restoretion.berore freight service can be resumed on that portion.
When MTDﬁ acquires SD&AE, SD&AE will relinquish to SP the portione

.'-;of the rlght of way from - -approx lmately one mile west of Plester :

City to Seely. MTDB and Operating Company agree that the Memorandum

of Intent executed by SP on 0ctober 20, 1978 between MTDB ane SP

. is zncorpor ited herecin by reference, and agree that MTDB Opera-

' teng Comnany and SDGAE are bound by the appllcable terms thereo

Prov;ded ‘that MTDB shall review, and consult wzth Operatlng Company

regardlnqr the deFlnﬁtlve agreement contemolated ln such Memorandnaﬁ
of Intent before execution of such deflnltlve agreement Provided

further, that if such deflnltlve dgreement contalns terms and

.comditions whlch differ mqterlally from those of the thorandum of
Intent, which materlally dffect the rights or obligations of

'Operatxng.Company hercunder, that Operating Company shall have th2

right to cancel this Agreement on thirty (30) days notice to
SD&AE and MTDB. . . - e
B .3. : 0pornt1ng Company is ~compos ed of two Calrrornxa corporn—

tlon,. The.e w;ll perform the obl*gatlone of Operatlng Company

o Lhrough n uuh-ldlnrv ("Subsidiary") Wchh ‘will be formed for the

[

DY
. . _ELY



purposc of opcraL;ng SD&AE and prov;dzng the frC1ght service which
-SD&AE is obllgatcd to prov1dc. Operatlng Compdny c-hall Opernte
freight service as provided herein by (1) assuming control, Lhrough
itu wholly-owned subgldxary, of SD&AE inmediately: prlor to thc com- .
pletion of the acquisition of SDEAE by HTDB, and (2) then prov1d1ng
freight service as set forth in this Agreement. .?hlavhgreement is
an agreement for the provision of freight service only. By eotering
into and performing this Agteemcnt, Ooerating Company does not .in-
tend to, and shall not be deemed to have, assumed ‘any pre—existiné
obligations of SD&AE, whether by contract or otherwise.

This Agreement shall not take effect ‘unless-and until MTDB
f’\ 4. This dgrzecrani—is—sonsingen t—up@&—aaeehaee—by—H@B&—eﬁ—%B&le,Cnﬁ/
: purchases SD&AE, which purchase, by the terms of the agreement for )/
reee-,—by—bhe—Eems—eL—thls—Ag*eeﬁemrbe{veeP—h%Bb—eﬁé—&P o'l’?
Sale and Donation of SDLAE to MTDB L :2tween MTDB and SP, will be effectlv
4&&#—%&#eééee+ave—on—%he—éey—ea—wh1cb—+ae—lGG—eppreuaé—eé—ehe—efuas~

at the close of the escrow as set forth in Section 8 of said agreement.
3 - =, By a separate agreomont of even. date,

o

wHL MTDB has agreed with Operatlng Company to become a 519naLory to this
Agreenent and to be bound by all of its teriss and conditions immedi-

ately dpon the purchase by MTDB of SD&AE.

"§, Right of Way -

Thc rlght of way ownad by SD&AEZ over which Operating Companx;_
_w;ll prov;dc £LclghL service is descrlbcd in Bxhxb;t A hercto, but .
.zp_gencral to:ms consists of the exctuo:ve use by Operating Company
of‘the line (in a restorcd condition) from Division‘toAapproximately *

. N v \]
€'~ one mile west of Plaster City; the = . o : (&$



" so-called Coranado Branch line; the'so-called Baja California linc;

" s
,-\'(_,.:_:-
T

Y
-~
or

i
'J‘a.

' joint use of the maln lxnc betwccn the Cnty of San D*cgo and the

L

" International Border at San Ysidro; and the joxnt use of the line

£rom the City of San Dzego to the Parkway Plaza area in El Cajon.

The exclusive use rxght of way is des;gnated in blue on said 1‘xh...b:.t:,

apd'the_joint use right of way is designated in red on said

" Exhibit A. . : ‘ .

years from the—date—on—whichOperatd

’ .6'.‘ Tem

The 1ult1a1 term of thl. Agreemen. shall be ten (10)
’ its effective date.

Ehe—BfopeEekes—ar—ércn—Jtne-307—494&T—dh&eﬂe»eg—zees%—essugs Opcrati

'Company chall assume control of SD&AE and its Properties meedla*eu,

upon the closing of escrow for acqu1s;t*on of SDEAE by MTDB pursuant

_ said for the Sale and Donation of SD&AE to MTI
. to the terts of -the Agrcement -zeferred—te—in—Paragraph-
sald escrow has not closed . |
In the cvent that Eee—epp~evnL—hae—ﬂee—beeﬁ-eb%eéﬂedv—and—%he GKlJH#

“Logether wah 1ntcrcft will be. returned to it forthwith, unless

aeqa*s1%&enaoé—SB&as—hytx$93—eenﬁuamaeeé by December 31, 1979, then
either party shall have the option to cancel this Agrecﬁcnt by
dLllVerng wrthou notzcu of cancellation to the oter party at

any time thereafter and Operatlng Company'f securlty deposzt

the partxcs have mutually agrccd in wrmtlng to an extension. -

7. fOption to Rehew,

Provided .Oparating Company is not in default at the tiﬁ-ﬁé

of any right to excrcisc its option to rehew, Opcrating Company ?
. . . . i
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'shall have the right to rencw this Agréement for four (4)‘additioﬁal'

'-lo-year perlods ‘as follows The flrgt opt;on to renew shall be

for a period of ten (10) years and shall be exerc;aed durlng the |
ninth year of-the init;al term of_thls Agreement; thelsecond

option period shall be for ten (10) years and shall be exercised .
during the -ninth year of the first renewai term of this Agreement;

he thi.rd option shall be for ten (10) years and shal1 be exercised

- durxng the ninth ycar of the seccond renewal period of the term of

th;s Agreemenﬁ;{ and Lhe fourth option shall be for ten (10)

yeafs and shall be exerc;sed during the ninth year of the third

renewal period of thé term of this Agreement. All:-terms and

conditions of this Agreement shall'epply to the renewal period.

T B. Fees.

Operatlng Company shall pay £ees to SD&AB ‘upon the terms

and ccndltlons sot foth in Exhibit B hereto. SD&AP shall pay the

_same fccs to MIDB. As a quLcr of convcntencc, the partics agreo

that Operating Company shall remit such fees dlrectly to MTDB.

9. . huﬂtornbion. vaonctrunriun 1nd Mmlntvn!nc(

Operatlng Company shall have no obllgatlon to reconstrucu

"or'restore any . portxon of the rlght of way which constitutes theﬂ_
. rxght of way prior to its aasnmlng control of SD&AE. The portlon

| of the r;ghL of way betwcen Division ‘and Plaster City and the

Coronado Branch line shall be restored by SP pursuant to the termeim
N

of the Agreement rcferxed to in Paraqraph 2 above. .Upon assuming
. R



-ffeigﬁt standards. - B ' [

eontrol of SD&AE, Operatlng Combany shall have full respons;blllty

for maintenance of the rzght of way, anlud;ng those portlons of

T T~

'the rlght of way to bc jOlntly used for passenger transzt. Once

restoratzon of a portzon of the right of way for joint use commences,

" the entity which will be operating the passenger transit shall

thereaftes have the full responsablllty to maintain that joint Lse.

J‘rlght of way, with Operating Company paying its fazt and cqultab’e

port;on (said portlon shall be the freight operator's average cost
of malntalnlng the balance of the railrocad exclus;ve of yards,
brzdges and tunnels) of such mainténance costs, anludlng damage

cauSed‘by the acts' or omissions of.Operatlng Company. - Operating

‘Company shall be given the right o bid competitively for the

right to provide such maintenance service. All such reconstructic.’

of joint use right of way shall be conducted in such a manner that

it-&oes-not‘unreasonablyjinterfere'with normal rail freight opera-

-tions. If, after passenger train use commences on. the so-called

joint track right of way, passenger scrvice later terminates,
then during such period of termination Operating Company shall have '

the responsibility to maintain caid joint usc right of way at

10, Security Deposit and Liquidnted Damages.

Upon the filing bv sp thh the Inters tate Cémmerce
Commission of an appllcataon secking approval of the transfcr of the

SDEAE corporate entlty to MTDB and tho prov;s;on of service by “?A
. : TV

-

J
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_fxundlng at a tlmo whcn Operating Company-.is not- in default,

Company the sua of $50,000 as damage, since the actual amount

_ Operatlng Company as provrded here Operating éompany'shali
'"dellver to a mutually acccptable tltle Lnsurance company or to

'MTDB's attorney, Paul A. Pecterson, as esCrow holder, an erevocable

jetter of credit, or cash or its equivalent, in marketable.
securities, with the right to substitute from time to time, in

the sum of flfty thousand dollars ($50,000) to be held as security’

for the performance of Opecrating Company's obllgatlon* hereunder,'

on the thartleth day followang Operatlng Company’ s oblxgatlon to
assume controcl of SD&AE and to commence freight operatlons pursuant

to the terms of this Agreement, the security depos;t, together

with xntereet earned thereon, shall be returned “to Operatrng Company,

provided it is not then in defatlt under the terms of this Agree-

ment. The parties agree that should 0oerat1ng Company default in

©its oblagatlon to commence freight service and contlnue-to provide
"_?frelght servace durlng the f;rst 30 ‘days’ after it is obligdted

"- °to assume control and commence freight operation, the $50,000 nhall

be retainecd by MTDE as laquldated damagee, s;nce the actual

amount of damage would be lmpractlcable or extrcmely difficult,

a£ noL lmPUaalblL, Lo asceltaln. Similarly, hould MTDB, upon

~receiving all ncccssary governmental approvals and obta;nlné its -

:default in its obllgatlon to allow Operating Company to assume

“control of "D&AE, the parties agree that MTIDB shall pay Operating



passcnger transit. ' L : : : - 35
v N - . . . N

™

of damage would be difficult, ;f not impossxble, to ascertain.

--Pazlure to obtaln requlred state or federgl approvals after havxng

uaed due dxl;gence and good faith shall not constzLutL dcfault. u

1ll. Option to Purchase. .

Operating COmpany shall have that r;ght of first refusal

“_and aﬂ_option to purchase as set forth in Exhlb;t.c hereto.

12. . Tariffs, Rates, Routes and Divisions.

So long as it is not in default, Operating Company shall

have the exc{gﬁiye-right in' the name of, and on behalf of SD&AE, . .

to file with appropriate governmcnt&l agencies.and to adopt new
;¥'modify existing tariffs, rates} routes ana-diviéions, and “
shall have exclusive control in the management and operation of 
the rai; freight service, including bﬁt not limited'to'labor,
dispatching o? trains, as 51gnmcnt of cars, ass;gnment of crews,
and Operating'Company shall have exclusive operating contirol of
the rail facilities,‘except for the joint use facilities. As to

the joxnt usce facxlltleq. MTDB or the entity providing passenqer

. trans;t service shall have etclusxve dlspatchlng control, -provided

1that reaaonable prov1510ns shall be made for ordcrly, schedulcd

- —

freight service so as not to unreascnably interfere with Opera-

'flgihg Company's obligatien to maintain effective freight service.

Operating COﬁpany shall have no obligation to bid for or provide.
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13.. Obllgatlonb of MTDB and SDSAE.
o MTDB and SD&AE each aarces to:
(u)- Coopu:rate with and ascist-Operating Compnny to
ma;nta;n and obtain all necesoary pormlts, clearances, agreements'
and other requlrements for operations and: malntenance, -

: ?- ? ' (b) Cooperate ‘with Opcratlng Company to obtain federel,‘
state or local grants which may be available from time to tﬁme |
for upgrading or lnsurlng the contxnuod operation of the ra;lroad:

(c)] Cooperate- w1th and ass;se Operatlng Company with
regard.to negotiations w;th SantaAFe, SP, the Mctlcan Government,

Port of San Diego and other federal, state and local govevnmeneal
agencies as may be approprlate to Lnsure contlnued and expanded
£reight service; ' .

:ﬁd)- Assist OPeratlng Company to the maxlmum extent
feas;ble in the sol;c;tat;on of addltlonal shlpments by rall- and

Le)_ Work with operating Company to insure that track
design and construction for transit operations are planncd and

implemouted to insure minimum disruption of- elther freight

“service or pausenger servicel - L ;:

14. - Obligations of Opcrating Company . L '.1 .

.. operating -Company agrees to:
'(a) Conmence and thcrcaftcr use its best efforts on

a continuing basis to maintain adequate freight service througliout.
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.. SD&AE's arca of oﬁerations, anluclng thc prOV1dlng of adequaﬁe

engines and cars (subject to the reglonal englne and bar supply)..
{b) c°operatc to thc IullesL cxtan possible with Santa_Fc,
SP, the Mex;can Government and Port of San Diego to insure an,

unintevrupted and effzc;ent flow of frelght shlpments'to and

7;£rom thc north Lhe south and the east;

(c) ubjcct to the direction of thc passenger transit
d;spatche* with regard to all joint use facilities whlch dircctions

shall not undu1y interfere with provision of adcquate frelght

se;vice, ‘ ‘

@ Malntaln all. the-right of way and physical properties
operated under the terms of this Aqreemcnt in at least the samegm:ﬁk
condm.zon in effect at the time of takeover by OPeratlng Company,
hav;ng due regard of the necesszty to maintain: such *lght of way .
and physxcal propert;es in 'such manner as Wlll assure contxnued

£relght ’chlCc on a competltlvc basis;

(e} "Maintain an anentory of parts and equipment necessary

_and approprlato to Larry out Ope:atlng Complny s obligations of

maxnthance hercuﬂder, and at least at the same‘dollar level as

-was such anentory at thc time Opcratxng Company. a csumed control i

of SD&]\:.,

(f) Ccntlnnoualy comply in all ‘material ;espects'with'all
lawfully onacted fcdcral, statc and loecal laws, ordinances, rules
and dlrcct~vo applicable to operating Company 's operations, q

‘ . : . k

NN
i\\\ )
‘\.~ u\.l



T e1) -

' 'incluaing-nse'of'minority businesses and small bﬁéinegé ccncerne
-&nd-COmPIiPP?ejWith-%ly_aPPliFabi?_faiF enploymeqtfp;gct;ces; A

{g) Make timely.and accurate reports to all'ﬁexican, federal,
statc and local requlatory and safety agenciee having jurisdiction
over Operating Company s activities;

;Ih) Actively promote and solicit additional shlpments by
{rail;. |

" {i) Pile with MTDB one copf of every report filed with a
Mexican, federal, state or local regulatory or safety agency at
.the same time such report is filed with any such agcncy, and

(j) Use its best efforts to'see ~that quallf-ed minority -
_busxness enterprlses shall have the maxlmum pract*cab1e opportun‘ty
‘to part1c1pate in the performance of this Agreement. Operating
'Company may rely on written represcntations by subcontractors
régard*ngmtheir etatne-as'minority business enterprisesfinrlieu.-.
of an lndcpcndcnt 1nvest1gatnon, | :

(k)‘ Under the Agreement referrcd to in Paragrauh 2 above,
there will be certain receivables and payables cf SD&AE to be
accounted for after MTDﬁ acquires'SD&AE The partles agree that
- speclal meound account will be- created to account “for uch _
_matters, and that nelther the payables nor the recelvables are‘ﬂ
the obllgatlon or property of Opcratlng écmpany. SP w111 be
Lpermrtted to ecstablish such reasonable procedures at its own
expcnse as may be decmed appropriate by SP to satisfactorily i N

. resolve such matters; - . : N



(1) To assume full responsibility for all lieﬁi;it;es of Y

. SD&AE and/or Opcratlnq Company causes of action arising after

P

peratlng Company “assumes control of SD&AE, and to held‘HTDB-
hermlcss from, indemnify it against, and defend it against ali

such claims and-liabilitics.' OPeiating Company shall have no
liablllty for any claim, the cause oF'actien for which arose prio} .
,,tq lts assumption of control, and MTDB will 1ndcmnxfy and hold 1t

‘harmless from and againstfall such claims and llabxl;tles.

15, Force Majeure.

LT (é)- The partles hereto. Wlll be ex cused from performancc
of any of their respective obl;ga*lons hereunder, occa51oned by
any evcnt beyond their: respectlvc conerol (not due to their own 7‘\
fault or actlons), Wthh vhall include without limitation, actions

" of Mexlcan, federal state or local agenc;es, Lmooeltlon of

govornmontal rcqulromonta crcatlnq burdens wh;ch causes periormance

' 'of this Agrccmcnt to be commercially meracLlcablc (such as

complmance with env1ronmental cuality, energy canservation or

occupntlonal safety. rcqulrements), by acts of God; by str*kcs

or other labor troubles bcyond thc Leasonablc aanclpntlon or

'5- control of the parties; by lntcrluptlon of uervxce causcd by

ewplogmons, flrcs, vnndnllfm, malicious mlgchlef, or unaVOldelL
,ipterruption or cessation of servicc by a connch;ng railroad;

and
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'(b) Operatzng Company w*ll not incur llabxllty for any
.fazlure to perform the rail frelght service if ,uch £allure is
.the result of any coneltlon attrlbutable to malntenance or. track
conditions whlch ex; Led on the effectlve date of the commencement

of operat;ons.

16. Insurance and Hold Hzrmless.

_—.l' ..

() Except as provzded herein,’ MTDB or 1ts.agents;
directors, officers and emoloyee shall not be held liable for
any claims, llabllltles, penaltles, fines or For damage to any
_goods, properties or effects of any person whatsoever, nor for
personal lnjurles to or deaths of them, or any of them, caused by
'or resulting from any acts or omissions of Operatlng Company, its
-agents, employees, independent contractors, joint ventures, partnees
(anludlng but not llmlted to failure to como*y with any obl;ga—
‘:tmon under Paragranh 14), or repregentatxves, Ope*atlnc Ccmpany
‘further agrees to Lndem31fy and save free and harmless MTDB and’
lts authorized agents, off Lcers and employeer aga;nst any of the

foregoxng 1_ab111t1es and any cost and e\penre, lncludxng reasonahle

- ‘uttoxney s feey Lneulred by MrDB on aeeounL af dny leJm fheleUL,

including cla:.mc by ‘reason of alleged defect in serv;ce, changes
in services, or any cther“work or servxces‘done’or providcd.by_ -

Operating Company pursuant to this Agreement.
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{b) Opcraang Company, its oéonts{ directors, officers and
\cmployoo' shall not be held lxablc for damage - ‘to any goods, |
proportlcs ‘or offtc Ak of any person whatsocvor, nor for perfonal
Lnjurlcs to or deaths of them, or any of them, causcd by or o
resulting from any acts or omissions of MTDB SD&AE or their
.respectlve agonts, employees, lndependent contractors, joint
venturcs, partners (including but not limited to failure to comply
with, any obligation undtr Paragraph l4), or representatlves or
conditions of r;ght of way and physxcai propertﬁes of SD&AE
existing prior to the timo Operatlng COmpany assumes control of
.-SD&AE; or'trans*t services; MIDB further agroes to lndomnlfy and
| save free and harmless Operating Company and its authorized
agents, d;rectors, ‘officers and employees aga;nst any- of the fore-
going liabilities and any cost and expense, ncludlng roaeonable .
attorney s fees incurred by 0perat1ng Conpany on account of any
claim therefor, anludlng clalms by roason of alleged aefects in
'servlcos, chancef in scrvxcos, or any othcr work or forv1ces done
or provmded pursuant to this Agreement, )
'(c) 0pcr¢t1ng company  further agrees to provide at

_ ;cnst $2 mlll;on in bodlly injury und propurly damugv liability

insurance and te name MIDB and SD&AL as additional namod lnsurods.' 7
-'deQuctibleﬂor.self—ihsurod portion.of these insurance limits hall
be no greater than fifty thousand dollars ($50,000) without

- written amendment to this Agreement.

~
’ r' -‘l\l
(%
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. be submitted to arbitration.

”“noticg gf_ﬂcﬁaglt shall be deemed rescinded.

.o

S (d) MTDE agrees that subsequent increases in Opé:ating

'J;ccmpany lnsurance cost. due to the Jo;nt operatzon of rall fre;ght

‘and light rnxl transmt scrv;ccd on common fac;lltles e'hall be

borne by ATDB. In the event the parties cannot agree on an

approprlatL allocation of these addltlonal costs, the issue shall

L

17. Choice of Law.

: This'Agreement shall be interpreted in accordance with

the .statutes and lavs of the United States of America and the

; Stafe of'Californié. B : ' e : 1-f o - i

-t

18, Tormination of Acrccmdnt L o

. \-'_';

(a) Upon dcfault of Oerathg Company he~eunder, MTQB:may

.termindﬁe this Agreément at-any ‘time- during its initial or

subacquent term, upon £urnlsh1ng 30 days written notice to -

0pcrat1nq Company of lt’ dcfault cwccpt that such notlcc wah

rcgard to paymcnt of monies shall be 10 days, prov1dcd that if

such dcrauJL is culcd Wlthln the nppllCdblc noLlrc pexiod this

(.

Agrccment Phall cont;nuc in full force and cffect “and such

(b) Causes for termination of operating Company fer

~défauit §ﬁall be as follows:

hﬁ>¢%2?

.
——
-



. (2)

(1) -

':requxred under this Agreement or by the

o (4)

RN )

- (6)

.(c)

Failure to.provide freight services as

-

Interstate Commerce Commlssron."j’

A fxlrng of bankruptcy by ODeratlng Company,

or actual lnsolvency

-

. or an assignment for the beneflt of credltors,

Failurc to maintain the r;ght of way and phyqlcal'

properties in accordance with the terms hereof.

COmpdny ln a manner Whlch uoon proper

admlnrstratlve hearings,

A course oF conduct of operat;on by Operatrng

is- found to jeoparclze

"the health or safety of the general public .- -

Failure of operating Company_to make required™

 fee payments.

Any other materlal v1olatlon or the terms of

thls Agrcemont, anludlng the pnymcnt of

mon:.es .

If the default (other than the pavment of money)

of Operat:ng Company cannot bc cured within 30 days, then

'-provxdcd Operating, Company commences - such cure wrthrn

the 30- day )

'perlod and dll;gently in good faith proceeds to complete such

curo, thcn the tlmo within which such dcfault must be cured shali—

= be.cxtcndcd for a time which is recascnable under all the

circumstances.



‘flndlng, to a court of compctan jurlsdlctlon.

P

S

.o (@ In addition, the perties agree that ‘in-the event of

: termlnutlon, a £1uul accounting nhall be rendercd by an. Lndepend-

ent ‘certified public accountant expcrlenccd in- rallroad accountznq,
mutually agreeable to the partles, the eost'of which shall be .
qually shered wean the pe-e_es, and that the’ Lndlcated f;ngl '
settlements shall be pald by thc appropr;ate party thhln 30 days
notlce, or may be wmthheld from funds whlch would otherwxsc be
payable, as sueh accountant  shall deem appropriate.

(e) Operating Company may, at any time after the

: lnlt;al term of this Agrecment, terminate this Agrecment by

providing smx month’ advance notice. -In the.eventﬁof'such'termina—
tion, the parties agrec that a finzl accounting shall be -
rendercd by an lndependcnt certified public accountant under the

same terms and condxtlons outllncd above. ' .

'kf) ‘Both partles recognlze that the term;natlon and

. replacement of Operatlng Company may require prior PUC and ‘ICC

approval bcfore such Lermlnatlon or replaccmcnt can be effective,

;.and agree to cooperwte in cficctlng an orderly transfer of

pon lbllJLlu and. to. ubldc by reluLud fnnal PUC aud fanal ICC

'flndlngs, bUbjCCt to the right of "uch party to appea; auch

19. Notxce.

Any notice requlrcd or perm;tted under this Agreement

- shall be in writing and may be per,onhlly served on the other 3



berty, by the party giving notice, or may be served by certified
-hailg.recuipt.reﬁuested; to-theufollokihg=a&dress}fﬁer.éuch

" other addre$ses/per§oqs'as the parties may direct:

. MIDD ‘General Manager : -
: - Metropolitan Transit Development Board
IR T _ 620 "C" Street, Suite 400
N "+ . . Ban Diego, CA 32101
. Operating Company ~ Willis B. Kyle, President
. ‘ .Kyle Railways, Inc.

World Tradec Center, Room 205
San Francisco, CA 94111

20 Attorney*' Fees.

In the event any party to ‘this Agreement brings legal
_actlon or requests arbltratlon to enforce its’ rrght* hereunder, teq“
court or arbrtrator shall have discretion to award the prevalllng

.-party reasonable aLtorneys fees.

2. Arbltratlon.

{a) Ceneral - In the event of any unresolved drsagree;
ments berweee the parties conbernieg the construction of the
ﬁércement or performance by each of the parties hefcunder, the
_parties shar;JsubmiE such disegreement te arbitratign. :

- (b) Procedere - The party desiring arbitratrcn shelfm
.-glve notrce in wrltlng to the other party and ldentlfy the matters
in rssue and- des;gnate an 1ndrv1dual as their arbitrator. Within

ten (10) days thereafter, the other party shall, by written nbticeﬂnﬁr
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fo the orlglnal party, agrce to saxd arbltrator or appoint a

.second arbltrator. “The: two arbltrators so appo;nted shall,,w1th1n‘

ten (10} days_therca‘tcr, appanL a third arbitrator as mutually
agreed, and thc three arbitrators shall hold the hearing and
commence to determine the matter wzthln thlrty (30) days of the
appoxntmcnt of the thlrd arbltrator. If the second arbltrator'

hall not have bcen appoxnted the first crbltrator shall procoud'

_to commence to determine the matter within thirty (30) days of

the failure to SO appolnt a second arb;trator. If the two
arbjtrators "elcctcd by the partles are unable to agree upeon the
thlrd arbltrator, the thlrd arbltrator shall be appoxntcd by the

American Arbltratlon Aasoc1atlon.

(c) Except as otherw1se orovzdcd hereln, the arbitrators

'shall arbltratc the lsfues in accordance with the rulcs and

procedures of the Amerlcan Arbltratlon Assoc*atxon, and a’

_detcrmlnat;on of the majorzty of the arbitrators, or of the sole

arbitrator as the case may be, shall be final. and conclusive

between and upon the parties, and judgment upon same may be

._entcrcd in .any court having Jurlodlctlon thcrcof The arbltrator(n)

shall glve wr;tten noL;ce of their flndlngs to each pnrty.

l(d)_ The expenscs of arbltratlon, except for payment

.of each refpectlve party s counsel fees and fces of experts, shall

”be borne by the party against whom: the arbltrators determinaticn

(:Q
N\

is rendered in such plopcrtlon by each party as may be determined

by-the arbitrators; provxdcd however, that ;t is the intent

R



,pf‘the parties that, to’ the extent determinable, the:expenses‘be'

paid by the 1osing:party.,,

22, Severability.

If any term, covenant, condition;or provision (or part
thereof) of thls Agreement or the aopllcatlon thereof to any
':per,on or c*rcumstances shall, at any time or to any‘extcnt, be
.-lnvalld or unenforceable, the remainder of this Agreement, or

the application of such terﬁ or brovision (or remainder thereof) -
to persons or cincumstahccs other than thosc hs;to which it‘is
held’invalid or unenforceable,'shall-not‘be affected thereby,

and each term, covenant, condztlon and provxslon of thlq Agreement
shall be valld and be enforccable tolthe fullcst extent permltted

by law.

.23.. Entire. Agr?em‘ent:.

| 'Thie'hgrcement‘shall'ccntaih the.entire agrecment ef

-.the part;es and shall supersede any and all prlor or contemporaneou
_representatlons (oral or wrltten), agreements, or oral or written

understandlng, bttween the part;es. No term or-provxs;on of -this "

_ Agreement mayv.beé thangcd, waxv;d dlschnrgtd or tcrmlnated orally,

but only bv an lnstrumcnt in wrlt;ng 51gncd by the party aga;nst o

~wh1ch thc endorsemcnt of the changc, waiver, dlucharge or ter-

mlnatlon is sought.

N

Mo,
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Warranties and Represcntations.,

'”ﬁfbnﬁéhdvSDEAEﬂeach;warrants-andifegtESqﬁte-to,'-.;‘J;_.

Oporatlng Company as follows-

s

(1)

:-and in good standing under the laws of, as
(2

(3)

-(4)

SD&AE, the State of Nevada.

That it is duly organized valldly exlstlng

_to MTDB, the State of California and as to

-

That it has the power and authority to enter
into this Agreeﬁoﬁt to carry out its obliqations
‘under this Agreement.

That enterlng lnto and performance of this
Agreement on the part of such party does not
v1olate any agreement wlth any person or -
entlty, statute, rulc, regulat*on, order, writ,
Lnjunctlon or decree of any court, admlnlstra-’.

tive agency or governmental body, or its

" organic documents.

That MTDB is proceeding to use its best

ethLts to arqque SU.AH}_ that MDD l,
.seeklng thc‘nccc sary govoromcntal approval

to eoéuiro:SD&AE and to have Operating Companhy -
provide freight service es contemplated herein;

and that it has the authority to enter into

‘this Agreement.

. -
- .)//’.J;t/:l..

- g
et
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(b} Qpcratihg'cdmpény warrants and.rebrescnts as. ‘

R ._f‘Ol_]:O‘f’s: .. '
T T (1) :Thatwéhci are corporations duly organized,”

Qalidly existing and in good étaﬁding under
the laﬁs of the State in whi;h°inc6rporated._.
kz) That they have the full power and authority
to éﬁtqf into this Agrcement and to carfy out
. ghe functions undertaken in.this Agrécment,
"_subjépt to.ail apéiicable governmental
: aép;&vals. . o PR
e . -(3).-That all corporate or other ﬁroceedings”requiredg
X L 'ts‘bé taken by or on the‘part of Operating
'..Compény,'td authorize Ope;ating Company to fqﬁ
'gntcr'inéé this Agreemc&t, aﬂé to pérform the |
rail service set fo;gh_hergin, shall haye.bégn'r_
f duly taken as 6f the d&té of cdmmcpccmc@t of
' the operatiohs under this Agrcémeﬁt. |
(4) .That the exccutién of this Agrgcment.and tho
opcfntion of the rail freight service shall
._not'vioiutc qny'aqrecmen;'wgth.gny_bcrson-or
‘entity, statute, rule, rcgglation,naracr, writ,
injunction or decfee of ﬁﬁ? c;urt, admidisﬁrai_
tive agency or governmental boéy.

I

-
~

1R

.
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25. hoszqnment
'ﬁ-.,Th£5~h0reument shall be binding.upon, and inure.to the
‘bencfit of the partiee hereto and their rospoctive‘succcssors and
assigns. 0perating Company's rights hereunder shall not be

s"lgnable whether by way of aSSLgnment sublease, license or

- otherw;se, directly or 1nd1rectly, without MTDB s prlor written

' conscnt, except that an aSSLgnmenL to a wholly-owned subsmdlary
" may be accompl;sheo upon notice to MTDB, and provided that such
- .assignment shall,not rel;eve Operatlng Company of any of its

obliéations hereunder. This Agreement is not intended, nor shall

o 'lt be construed to be for the benelft of any person or entlty

-not a party to thls Agreement

-

" ‘26. Conf‘;ct of InLere"t

- - No employee, offlcer or Board member of gibB shall have
a flnanCLal or othtr pers onal lnterest in this Agreement, or any
'contract or sub-contract, or ‘with Operating Company, 'in any way
3d1:ectly or indirectly.

27. Utili:'.ation of Small Rusiness Concerns.

Operatlng Company agreoo to accomplish ‘the maximum . __ -
amount of sub—contractlng to small bus;ness concerns that Opematlng
'~Company flnda to be consistent with the efficient and economical

performance of this Agrecment. -



.
rd

——

'worfh'oﬁ not less than $3.5 mil;ion.

- clalms and. liabilities WLth regard thereto.

-San Diego County, California.

L2 -

- 28. Status of Operating Company .

Operatlng Company is an. lndependcnt contraﬁton, and 1n

no way shall 1t be deemed to be an affiliate, partner, Joxnt

.vcnturer, or assoc;ated in any manner whatsoever wlth MTDB

129, Capital.

1

Operating Company shall have an initial combined ‘net

[

30, Taxes.
_ Operating Company‘éhallﬂbe responsible for'ahﬁ pay when
due all taxes actually due and payable bﬁ it as a result of its -

performanc; of its obllgatlons hereunder. MfDB shall be held

harmlecs from, indemnified against and dcfended aghlnbt all

_.31."Peréon5el.
Willis B. Kyle and Lvnn‘ T. Cecil shall use their best |

cffortrvto promoto SD&AF and Opcratlnq Compnny Opcrntlng Companv
w111 prov1dc such pcrsonuul as shall bu necessary Lo pcrtorm it

obligations hereunder, and will maintain a corporate office in.. __

e ovm



- 32, Cbllatéral Revenue

Subject to the Agrecment refcrrcd Lo in Paragraph 2
'-above, all collateral revenue, such as from blllboards-or
g:conceSSLons on jOlnL .use property, shall belong. to MTDB, all.
such revenue lncludlng, but not l;mlted to rental income on
exclusive freight use property. shall -belong to Operating
Company . ) |

.. ;33. Monitoring of Reostoration and Reconstruction - &

“MTDL and OperaLUlg Compa.ny shall have th(_ nghL and |
coénerate with one another to monltor the restoration and
reconstructlon required of SP under the prov;510ns of Paragraph
2 aboyg.

34, 'Joint Use Provisions

Operating Company and SD&AE shall sign and enter into
such agreements and contracts with MTDB_(aﬁd/or the company
contracted with by MIDB to conduct ﬁransit serviqe.on the joint
'use poftions of -the right of'w&y) and éign‘sucﬁ'épplications
as miy be nucessary to cflcctgutc the intent ﬁng terms of this
Agréemént as‘to use of ;he joint track right of way'for transit
purposes. In that regard, such contracts, app;ichtions and
permits include but are not limited to licenses, leases, casements,
'conatrﬁétlon, malntcna;cc, dlgpatch control ﬁnd—éro alngﬁ! .It‘ |
| is agreed that the tranglt purposcs of MIDB shall have. thc hlghcs;
:prxorlty ln terms of use of the joint track right of way,'and in
‘_jggse of dispute, its decision shall be final, but ‘that the freight
‘ser#ice on-said lines shall not be unreasonably impaired or inter-

feced with. The parties acknowledge that reconstruction and

e |

" maintenance of this joint use right of way te make it suitable

T m—



for tranflt use Wlll xnvolve temporary dlsruptxon ‘of

. freight ¢'c.rv:.ce, and that the frelght servxce schedullng
fwell have to be des;gned to accommodate and 1nterfere w;th,

"'fto'the-least_posSLPle extent, the_t;ams;t.pseﬁ S

'35, Non-linbilitv of SP

~ 8P shall have no llablllty in connectlon with this Agree- -

ment for Operat;on ‘of Freight Serv;ce, and, the parties to thls

Agroement agree to hold sp harmleas from, ;ndemnlfy it and

‘defend it against any and all_such liability, provided that SP

-agreee to defend, indemnify and hold Operating Company, SD&AE

and'MIDB harmless f£rom and against any and all demands, claime,

damage, loss and llablllty based upon or arising out of the

{0peratlons of SD&AE prlor to Operatlng Company assumlng ‘control

over SD&AE. o

[ y

- IN WITNESS WHEREOF, the parties have executed this Agree-

ment this 12th day of _ February ., 1979.

=
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SAN DIEGO ME’L‘QOPOLITAN TR{\N"IT

* JPERATING COMPANY:
. '..DEVELOPMENT BOARD _

" RYLE RAILWAYS, INC.

BY _.
Willys

WILLIS B. KYLE, INC. L fnﬂnrqr~+—-aehsearhomas F. Larw1n :
SR . : IV General Manager :

P

By
G

1s Sydent '
(7‘ SAN DIEGO AND J\RIZONA }')XZ"I'ERN
RAILWAY COMPANY

Apprdved' as to form: m
L B

PETERSON, GAMER, -MUNS § PRICE I*reﬁ:.dent:

" A Profes-..:.onal Co:.po:.;\t;,on , , /\

ASS!S‘I’ANT Secretary

. Paul Peterson
e Legal Counsel for MTDB

Approved a.., _to form o .
} / -'; /.’? . . o .
S S . :
Sl
ch m.ué .vr(ro" - X

QPER TING LU'-i"Au
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.. . - - 7 . EXHIBIT B - FEES IR ‘

A) OPERATING COMPAWI c'h::tll.l pay to MTDB mlnlmum fccg as

el L . - -

follows-':' _ '
. 1. Por the first calendér‘ycar after OPERATING COMPANY
- assumes control of Sb&AE, one thousaqd dqlin;s
_($l,000 ) per month. o _
.'%'2; Fof the second year, two thousand dollars ($2 000.)
per month. . i
.5. For the third year,'three thousand ddllérs.(sa,obo.)
"per month. ' . o
“4.: For the fourth and all succeeding years, three
. thousand decllars (53,0002) per month. ° .
B} In the event OPERATING COMPANY does gdt_héve profits for ﬂqﬁ
-théufirét,'secénd or third year of operaﬁion of SDEAE, as set
forth in the ICC form R-2 to-.be flled by OPERATING COMPANY,
ithen the feea othcrw;se payable for such pcrLOd shall be defer-
red until such time as OPERATING COMPANY's profits are sufficiont’
}to:pay all current and deferr;d fees. .
o) Afﬁer the‘third.year of oPGration, the minimum.ﬁees'specified
above shall be incrcaseé to 550 000 pur ycar.in any year in which:
: OFERATING COMPANY has £rclght oPuratlng revenues from oueratlon
. of SD&AE of betwecn $4 and $S mllllon, to 5125 000 lf fre;ght
_0per§t;ng revenues are between $5 and $6 million, to $180,p00
T LE freigﬁt operating revenues are between $6 and §7 milli;n,
to $245,000 if freight operating revenues are between $7 and S Swy

million, to $320,00Q if freiéht operating revenues are betwe?n\

] i 1
;b



'$8-and $9 million, and‘to $405,000 if freight operating
revenues are $9 milllon or morc. . » : : .
'Dl All fGEa are payablc upon the due date of fll;ng of the
-ICC “Form R-2' by OPERATIVG COMPANY All fees are anJCCt to - -
final acccptancc or adjuutmcnt. by tho ICC. '
E) This fees "chedule is gubject to review, and renegot;atxcn
every five (5) years after the commencemgnt of the term hereof,
"'subjcctto the arblt.htlon prov;s;ons hercof, the partics
‘are unable to agree on a reasonable upward or downward
adjustment.
P) For purposes of ddtérminihg ffeight opcfating revenues
hereunder, all frelght revenues attrlbutable to this Agreement end/

to the operatlon of- SDEAE, whether by OPERATING COMPANY by

f". ' & subsidiarv company or otherwise, shall-be included.
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EXIIIBIT Ze

op'rxon 70 PURCHASE AND ‘RIGHT OR FIRST REFUSAL . = N

]

" S -

L. ovr:nm'mc; covpmry shall have the Fignt to exercl.,e “an it

.

optlon to purchauc SD&AE at any time’ aftar Lhc thlld annlvcr-"

sary of the’ effectlvc date of this Agreement. Thls right

,shall not include the so-callcd jOlnt trackage right of way

-between sSan Dmego dnd gan Ysidro and between San Diego and

El Cajon, Whlch jo;nt trackage shall be retaxned by MTDB.

Th;s right 'shall conhlnue dur;ng the orlglnal term of thls

'Agrccmcnt or any rcncwals thercof, so long as OPERATING COMPRNY

is not in default at the time of exercise of said option, or

at the -time of closing of such purchaue.

2. The purchase prlce for SD&AE shall be lts fair market 'q\
valde, as dnflncd here;n, leos any crcd1L as provxded herein.
3. OPERATING COMPANY shall gend written notlce to MTDB aof lt'

LLLICLQQ of option at jeast six (6) monLh" in advnnce of Ltd

Lntendcd effect;ve date of purchase.
" 4, With the notice of exercxse, OPPRATIVG COHPANY sha‘l SpCley

‘ i;slchoidc as appraiser, purfuant ‘to the apprnlsal proccdure

spocifind Eclow. | - C S

T Thc terms of . paymcnt shall be as £ollox

. a} At the time ‘of exercise of optlon, OPERATING COWPANY_;

' dhall forward Lo MIDB a cas hlcr‘r chcd} for twany-flve

Lhousand dollars ($25,000}, which ahall be a non-xcfundablc f

sccurity deposit to insure OPERATING COMPANY'S pcrformancc."wf
~

The parties agree that in'tﬁc event OPERATING COMPANY dcfaulfuﬂ
' , . , { '




oy;ruang rig

in its purchase, the sald $25 000 dhall be rctalncd as

'.Vlzquldatcd damagcs by MiDB, s:nce lt ‘would be lmpractlcable

© . and. ertrcmely.dlfflcult, Lf not ;mpcssxble, to aacerta;n

the actual damaqo,.

. b) At the clorc of thc purchasc,-MTDU shail be paid
cash; or its equivalent, equal to ten percent (10% ) of the
purchase price (including the $25 000 dcpos;t), and thc
balance of the lece shall be evidenced by “a promlSLory note

payable in ecua1 mcnthly installments or more, including

.1nterest and principal over a 30-year peried ccmmenc1ng at
‘the close of the purchase. Thé note shall be a ctt.ndard form

- Txtle Insurancé and Truct Compahy secured Lnstdllment note,

shall bear Lntcreﬂt at Lhc same rate from t;me to time chargcd

by the State Highway Fund (or its equxva‘cnc) on loans or

advanccs, and shall be securcd by a: ecux;ty agrccmcnt covcrlng
a1l owncrsh;p rlgth in the éorporate ‘entity known -as SD&AE,'

a scculﬂty ag*ccmcnt covcrlng all personal tangible properly

"of SDLAL, and a deed 'of trust covering all real property. intor-

ests of SD&AE, including fox such purpose easemcntc, llccn‘Ca,

hts and other L1qhtu which aLo lnhernnLly a part

of thc bundlc of rLgth whlch COMpPOs e an OpClatan Laxlroad
Thc xntercst rate . shall never e\ceed the maxlmum permissible
ratc thnt can be charged by MTDB under California law.

~¢) - The partlcc agree that.no tltle policy will be

provided at clouc of purchﬂcc.

. '/;%,,

d) lhc purchatc chall clobe after the appraxral process

o

——

has bocn comploted and thc value established, and en the day

- P
—
-
p—
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on which any requircd'icc or other governmentai approval
fs ginal. e o

e) Thc appramscrs ghall appralse the propcrty at fa;r '

: market ‘valug’ by us;ng then acccptcd aporalsal technlqueﬂ and .

appxoaches, ercch that this Agrccmcnt For- Operatlon of Freight
Service shall not be L
consxdcred for the purposes of capltalLZLng rent'or dcter-
mlnlnq valuc in any way. |

£) To the ertent that OPERATING COMPANY can establlsh
to the appralsers’ satlsfactlon that it has made canltal

improvcments with its own capltal funds (as. opposed to stand;rd

'maintcnancc) on the right of way ownud by SDEAK, OPLhATINL

o COMPANY shall receive full credit agalnst any portxon of the

puxcha price in ‘excdss of '$5 mllllon for all such lmprove--"ﬁ
ments. Should the purchase price be less than $5 mmlllon,

OPERATING COMPAYY shall recelve no credit for such capital -

.xmplovcmcn For purposes of determlnlng capltal *mprove--

‘mcntu, thc appralacrf_may cons ldcr all relevant factors

zncludlng ICC and PUC forms filed by OPERATING COMPANY., Funds

'obLalncd dircctly ox lndlrccily or trucoahlc to public grantn,

_ G;'.a)' ‘After receiving written notice of thu sclectxon of

-wlw.Llu:L I.rom Loder ul,, state ov Jocal Houres, .,hu'll ol b

considered for pulpoaeb of this subpnxhgraph..

- OPERATING COMPANY's appradser, MTDB shall, withln thirty (30)

days thérenftcr,_selcct a secoﬁd.appraiscr and notify OPERATING

._,4,.,,-

COMPANY of such selection in writing. The two appraisers
¢ .selected shall sclect o thi;d appraiser. Within forty-five !

3}
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(45) dajs after selection of the thlrd appra;ser, the three
'7appralscrs ‘shall, by majorlty votc, determlne -the falr markct
varlue oE SD&AE,';nclud;nq Lq their appralnallduq cqu;x@cratlmn
" for all f#ééofﬁ}-ihéihdiné thdnopéfntihg:sfﬂtdd"bf'ﬁbﬁﬂf}'iti
grosé.apd net revénues, its gr555'and'net profit, its assets
andﬂliabilitied, including right'of way, operating agreements,
licensec, easements, grants and'all‘céhef data considereﬁ |
pertinent to a thorough appraisal. L

b} If for some reason the appraisers are unable to decide
upon the fa;r market value, either party may recuest the
Preszdlng Judge of the San Diego Superior Court to appoint an
'écﬁiﬁe or retired Superior Court Juége to refiew the appraisal
proceedings and ‘make a finéi deﬁermination of value. |

¢) The final &etermipétion of vélue-by the appraisers or
}by tﬁc judge shall be bindinr and enforccable in accordance
'w1th Callforn;a 1aw then in effect re_at;ng to arbmtratlon'
proccedlngs. | | i
7. Should OPERATING ‘COMPANY default in its obligation to
‘éurchase after exercisiﬁg its 6ption; or shoild the ICC or PUC,
or any other govclnmental agency with jurisdiction, fail to -
;1:approv OPERATIVG COMPANY'S purchaqe, thcn thxg Optlon to

_Purchas; and nght of Fxrst Refusal shall theredFter be. null

. and void

8. ‘Should MTD3 propose to sell SD&AE to any. other person or

enﬁiﬁy {other than to another governmantal entity or agency

/;,/')EV/;‘I r

having substantially the same purpose as. MIDB, provided that (\

any such cntxty or agoency ohall agrec to be bound by the \ !



term= of this Option to Purchas ie and ngnt of Plrft Refusal, —
thcn OPERATING COMPAHY shall® havc a right of fi rat rcfusal for - -

a period of thlrty (30) dayg after wvlttcn notlflcatlon of aUCh

:"proposed salé’ to substitute itbelf in place of ‘Such proposed’

purchuser, guchct to all of thc terms and conditiens of such
c'alc. Written nOthu of elcctlon to cxcrcxde this right of

flrst refusal shall be delivered to MTDD wltnwn such 30-day -

period, ”hl right shall not apply to the so-callLd joint

trackage ri ght of way between downtown San Dxuao ané El Cajon

and between downtown San Diego and San Ysidro.

S. The purtlcs agree to wse their best ef Forts and d;llgen*]y

_ pursue in good faith all rlghtg and obligations hercunder. -

Any dlspute not otherwlse covered in this EthblL c shgll be

.resol ved in accordgncc w1th arbitration prov;sxons cF the

_Agrgcment of whlch this EkhlblL is a part.
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i : SUPPLEMENTAL AGREEMENT
ORI .Between - - . - .
o SD&AE Ry, KYLE RAILWAYS, INC., WILLIS B. KYLE INC.,
KYLE-SANTA ROSA, INC., WILLIS B. KYLE, and
. SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD .

%

THIS SUPPLEMENTAL AGREEMENT is hereby made and entered into this
lst day of October, 1979, by and between SD&AE Ry (hereinafter
referred to as "SDEAE"), KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,
and KYLE-SANTA ROSA, INC. (hereinafter collectively referred to as
"Operating Company"), and SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT
BOARD (hereinafter referred to as "MTDB"). |

WHEREAS, Kyle Railways, Inc., Willis B. Kyle, Inc., and SD&AE
have an Agreement dated February 12, 1879, for assuming control of

’ﬁh and operation of freight service on the SD&AE: and
WHEREAS, MTDB will becomé a signatony to said Agreement; and
_ WHEREAS, Paragraph 35 of the Agreement for Oberatlon of Frelght
Serv;ce between SD&AE Ry and Kyle Railways, Inc. and Wlllls B. Ryle,
Inc., dated February 12, 1879, shall be equally applicable to this
Supplemental Agreement; and

WHEREAS, Kyle-Santa Rosa, Inc. is a wholly-owned subsiBiary
of Kyle Railways, Inc.‘and Willis B. Kyle, Inc., and under date
of August 29, 19879, Kyle—Santa Rosa, Inc. made appllcatlon to the
ICC to jOln with Kyle Rallways, Inc., Wlllls B. Kyle, Inc., and
Willis B. KRyle to obtain authority to control through management
the property of SD&AE; and

?‘ WHEREAS, MTDB and SD&AE have no objection teo this application,
o provided: (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement, and



s

(2} the liability of Kyle Railways, Inc. and Willis B. Kyle, Inc.
to MTDB and SD&AE will not thereby be affected; and
o WHEREAS, sald Agreement between SD&AE and Operatlng Company
sfeélf;és in general terms certaln rlghts and’ respons;bllltles of
each party; and
WHEREAS, the parties desire to execute a Supplemental Agree-
ment which will be effective when and only after MIDB acquires
ownership of SD&AE; and
WHEREAS, +the parties will cause SD&AE to becomme & signatory
to this Agreement immediately following MTDB's purchase of SD&AE.
NOW, THEREFbRE, in consideration of the foregoing, the parties
do mutually agree as follows: N
1. Pursuant to the requirements of the ICC Decision in
Finance Docket No. 28917 (Sub 1-F) and (Sub 2-F) decided August 20,
1979, a copy of which is attached hereto as Exhibit "A" and
inébrporéied herein by référeﬁce,.Willis’Bh'Kyle.andlelejSanta,
Rosa, Inc. have filed an application with the ICC under date of
August 29, 1979 whereby Willis B. Kyle and Kyle-Santa Rosa, Inc.
become co-applicants Qith Kyle Railways, Inc. and Kyle—Santa
Rosa, Inc. for authority to control through managnment the
property of SD&AE. MTDB and SD&AE copsent to thls appllcatlon,
provided: " (1) Ryle-Santa Rosa, Inc. becomes a signatory to the
February 12, 1979 Agreement and to this Supplemental Agreement,
and (2) the liability of Kyle Railways, Inc. and Willis B. Xyle,
Inc. to MTDB and SD&AE will not thereby be affected. Xyle
Railways, Inc., Willis B. Kyle, and Kyle-Santa Rosa, Inc. hereby

agree to the above conditions (1} and {2).
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2, So long as Operating Company is not in default of its

» fr_obllgatlons to SD&AE or MTDB the Board of Dlrectors of SD&AE shall

be elected by its member, to w1t MTDB. The Board of SD&AE shall
consist:of three «(3) persons, -one ¢of which shall_be-a=memher oﬁ the;
MTDB Board or one of its Officers, and the two other Directors shall
be Directors or Officers of Operating Company. = In the event of a
default of Operating Company which has not been cured within fhe time
required by its Agreements, MTDB may at its option call a meeting of
the member of SD&AE for the purpose of electing new Directors, and/or
removing from directorship the Operating Company's representatives.
At such meeting, the member of SD&AE may remove one or more of the
e;;st;pg SD&AE Directors and replace them with new Board Directors

as seiected by MfDB. The said Directors shali thereupen have the
right, without further notice, to remove and replace all the Officers
of SD&AE and replace them with Officers selected by MTDB. In the
event_that MTDE exerciees:ite_optign to remove.epd_rePQace Directors
as set forth above, then either barty shail_have the option to declare

the Agreement dated February 12, 1879, as amended, terminated: pro-

vided however, that any such termination shall be subject to obtaining

all necessary governmental apprcvals, and such termination 'shall in no

" way relieve Operating Company of liability for any default.  SD&AE

shall hold quarterly Boara of Directors‘meetingg. SD&AE will notify

MTDB in writing at least forty-eight (48) hours before evefy meeting,
as well as the Board of Directors.

3. MTDB, its representative, or members of SDeAE shall
have the unrestricted right at all reasonable times to inspect and
audit the physical properties, books, and records of SD&AE which

will be maintained@ by the Operating Company, and the physical



propertigs, books and‘recq:ds of ;he Operator and its Paren;
Ofganization(s),:which are pertinent to SD&Aﬁ freiéht operatiohs.
.4, The parties agree that they shall jointly hire-an . .
inspector of the construction, repair and rehabilitation work to
be done by Southern Pacific pursuant to its Agreement with MTDB
dated February 12, 1979. All costs of such inspector shall be
paid for and be the responsibility of MTDB, including but not
limited to wages, insurance, travel expenses, and living expenses.
5. Immediately upon closing of the sale of SD&AE to
MTDB, Operating Company and MTDB shall take a physical inventory

of all tangible assets of SD&AE to validate the SP inventory so

" that within.thirty (30)'days of the Operating Cdmpany taking over

control of SD&AE, the amount, location and value of the tangible
aséets (other than land) can be mutually agreed upon. Operating
Company will alsQ a}low an independent audito; at MTDB's expense
go conducéla sémpié verification.of thersf inventory. B B
6. Operating Company and SD&AE/SP will jointly determine
the payables aﬁd receivables of SD&AE on the day before the closing
date and work out suitable procedures to handle processing of those
items after closing. _ -
7. Operating Company will furnish MTDB Qith a complete
file of all SD&AE labor agreements once final settlements have
been negotiated as scon as possible after the date of closing and
proceed .as expeditiously as possible to have all such labor agree-

ments transferred to Operating Company. All renewals or extensions

of such contracts shall be with Operating Company. It is the intent




of thls paragraph that as soon as poss:ble all 1abor agreements

) shall be w1th Operatlng Company

'*8,H_MTDB'an@'Cperatinngompany:wilk-bY;mutnalﬂagreec
ment resolve the manner in wnich.ongoing accounting transactions
involving SD&AE w;ll be handled, including, but not limited to,
depreciation, receipts and expenditures, receivables and
payables, leases, etc. It is recognized that while SD&AE may
be used as a conduit through which transactions will flow, this
does not affect the basic full legal responsibility or liability
and benefit of and to Operating Company with regard. to all such
matters. _

9. An essential aspect of the'omnershiprofnsoeAE by
MTDB is the joint use of the rignt of way in the- San Diego
metropolitan area by MTDB and Operating Company. Ope;ating

Company w111 cause SD&AE to execute leases, l;cense or other,’

‘ agreements deemed appropriate by MTDB for such jOlnt use,

provided they are in basic conformity with the "Agreement
between Kyle Railways, Inc., Willis B. Kyle, Inc., and San Diego
Metropolitan Transit Development Board dated February 12, 1979",
and‘with this. Supplemental Agreement.-.ththe;more,;Opetating_
Company will-cauee SD&AE to cooperate with and enter into appro-
priate agfeements with various local}‘state and feoeral agencies,
and with private property owners, relating to such matters .as

improvements to grade cressings, removal or addition of spur

tracks, and relocation and/or improvement of joint track



facilities, provided that.freight operations shall.not be un-
reasonably interfered with. .

| 10. “Operating Company shall reéport to the first meeting =
of the Board of Directors of MTDB following each quarter-year,
both orally and in writing, on the operations of SD&AE. Included
in the feport will be a discussion of those items listed in Sec-
tion 14 of the February 12, 1979 Agreement and the status of matters
in the areas of labor, shippers, or with railroad maintenance. 2
summary of freight services lost and gained during the quarter will
be included. The report should Ee concluded with a summary of the
expectations of Operating Company on continued operations. After .
the first three (3) years, at the discretion of Operating Company,
the report may be submitted semiannually.

11. In the February 12, 1979 Agreement, Operating
Company agrees to mainta;n the joint use track (San Diego-to
San ¥Ysidro) until restoration work begins on any portion. MTDB
also wishes to employ Operating Company to maintain each portion
of restored track until passenger transit operator is fully pre-
pared to take over maintenance as referred to in the Februéry 12,
1959 Agreement. Oéerating Company will étudy maintenance costs
on the joint track so that an appropriate agreement can be .
negotiated for MTDB's funding of maintenance after restoration
and before transit operator assumption.
Even though there is no freight éervice on the portion

of the Coronadoc branch of the SD&AE between the Salt Works and

Imperial Beach, Operating Company will study and advise MTDB of



' ' Board of Directors of MIDB.

- recommended maintenance of the SDSAE facilities suitable for
freight operations.- Should Operating Company desire. to abandon

service, a suitable report will be prepé:ed for action by the

cia T el T B

12, MTDB shall cooperate with SD&AE and Operating Company
in attempting to obtain federal and/or state funds for purposes of
improving freight operations such as, but not limited to, the pro-
posed freight yvard at the International Border Area. As to the
proposed freight yard at the International Border Area, Operating
Company's obligation to match funds shall not exceed $250,000.00.
To the extent that obtéining future funds (other than the said
proposed freight yard), any local share of such matching funds
shall be the scle obligation of Operaﬁing Company, if it desires
to participate. To the extent legally permissible, such Operating
Company funds shall be allocated to specific buildings and stfuctures
.and Operating Company shall be.considered to be the owner -of such .
buildings and structures, provided that upon termination of its
contract with SD&AE, for whatever reason, SD&AE shall become the
sole owner of all such improvements. For example, if 80% of the
funds for the freight facility at the International Border-;omes
from state or federal funds and 20% comes-from funds of Operating -
Company, then any such building and st;pc;ure improvements shall be
deemed to be owned by Operating Company to the extent of its dollar
contribution (not to exceed $250,000.00), until termination of
Operating Company's contract. For purposes ¢of amortizing
Operating Company's investment in said buildings and  structures,

the assets shall be deemed to have a life of ten (l10) years,



coinciding with the initial term of bbératihg chpenY‘s lease.
The assets shall for purposes of thlS Supplemental Agreement .
be amortlzed at the rate of ten percent (10%) per annum, If,
for any reason, Operating Company's lease is terminated prior
to the tenth year of the term of the lease, Operating Company
shall be entitled to a credit to the extent of the unamortized
portion of its ihvestment, which shall be payable from future
rents or fees received by MTDB from a successor operator over
a period of ten years. For example, if Operating Company's
lease is terminated at the end of seven years, then Operating
Company would be entitled to a credit of thirty percent (30%)

of its investment. This would be payable in equal annual

installments at the end of each of the next ten years from

‘rents or- fees received by MTDB from the successor freight

operator. On the other hand; -if the lease terminates for
any reason after the tenth year of the term of the lease,
Operating Company would be entitled to no credits.

13. MTDB intends to obtain insurance covering itself

from llablllty to thlrd partles and possmbly coverlng damage to

’ assets of SD&AE - The fact that MTDB obta;ns such lnsurance shall

'in no.way relieve Operating Compaﬁyoof'its liability under the

terms of the Agreement dated February 12, 1979 and this Supplemental

Agreement, nor shall the fact of obtaining such insurance be deemed



an admzssxen of lzablllty or non-lxablllty of. MTDB for any act or

devent.

action to enforce the provisions of this Supplemental Agreemeﬁt,
a court shall have the discretion to awara the prevailiné party
reasonable attorneys' fees.

15. This Supplemental 3greement shall be binding on, and
shall inure to the benefit of, the partieé to it and their respec-
tive heirs, legal representatives, successors, and assigns. No
party may assign any r;ghté created hereunder withou; consent of
all partzes subject to this Supplemental Agreement.

EXECUTED as of the day and year first above wrltten.

SD&AE Ry -
By:_ . L. :
. President
"SD&AE" o
St v atmeAys,omel - 0 7
By: _ :
Presidept
WILLIS Bo KYLEI INC.
By: ' -
President
- " KYLE-SANTA ROSA, INC: - |
. _By:' t i - . n ' . .o T
President
_ “Opergting Comgany“
APPROVED AS TO FORM
PETERSON, GAMER, MUNS &_PRICE WILLIS B. KYLE

SAN DIEGO METROPOLITAN TRANSIT
EVELOPMENT BOARD

Paul A. Peterson
Legal Counsel for MTDB

*qutyin:thQ.QYQﬁt‘gqy pa:tyjis':equirpdxtbjp:ing;legglﬂw_:-



