
Alexander, Charlotte

From: Sean Myott <Sean.Myott@sdmts.com>
Sent: Thursday, February 1, 2024 2:41 PM
TO: Alexander, Charlotte
CC: Farst, Heide
Subject: [EXTERNAL] RE: Ordinance No. 7400, Invoice B159202
Attachments: EL-02.90-57-AG 30th Street Spur Track Ordinance.pdf; 3 - SDAE Agmt Sale of SDAE to

MTDB 2-12-79.pdf; SD&AE CA Business License Search.JPG

Follow Up Flag: Follow up
Flag Status: Flagged

** This email came from an external source. Be cautious about clicking on any links in this email or opening
attachments. **

Charlotte,

Ordinance 7400 is between San Diego & Arizona Eastern Railway Company (SD&AE) and the City. SD&AE is a Nevada
non-profit corporation, a wholly owned subsidiary of the San Diego Metropolitan Transit System (MTS), who is the sole
member of SD&AE. San Diego & Imperial Valley Railroad (SD&IV) is a contractor for SD&AE who provides freight rail
management services. In effect, the rails are owned by SD&AE and SD&1V has operational rights over the rails. In the
past SD&IV was responsible for paying this permit fee but this has now shifted to SD&AE. As MTS is the sole member of
SD&AE, MTS will be paying the fee for Ordinance 7400. MTS has not assumed the business interests of SD&1V. Attached
is the 1979 document showing the sale of SD&AE to MTDB, which was the previous name of MTS. Also attached is a
screen grab from the CA Secretary of State website showing Sharon Cooney, MTS CEO and SD&AE President, as the
agentfor SD&AE.

Sean Myott
Manager of Real Estate Assets
Metropolitan Transit System
1255 Imperial Avenue, Suite 1000
Son Diego, CA 92101-7490
Office: (619) 595-4903
Cell:{619) 916-7233

Metropolitan

From: Alexander, Charlotte <CAAIexander@sandiego.gov>
Sent: Thursday, February 1, 2024 1:34 PM
To: Sean Myott <Sean.Myott@sdmts.com>
Cc: Farst, Heide <HFarst@sandiego.gov>
Subject: RE: Ordinance No. 7400, Invoice B159202

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking
links, especially from unknown senders.

Dear Mr. Myott,

1



Thank you for your email and for processing the payment for Invoice No. 8159202 in the amount of
$288.00. Additionally, the City of San Diego still needs to receive appropriate documentation that MTS is the new party
to the Charter Permit, Ordinance No. 7400, This documentation is required by the Ordinance and the City.
Thank you in advance for providing me with the appropriate legal documentation that MTS has assumed SD & IV
Railroad's business entity, and/or business obligations and is now the current responsible party to the Charter Permit,
Ordinance No. 7400.
After I receive this documentation the file will be updated. I appreciate your understanding of the necessity of this step.

Sincerely,
Charlotte Alexander

From: Sean Myott <Sean.Mvott@sdmts.com>
Sent: Tuesday, January 30,2024 9:52 AM
To: Alexander, Charlotte <CAAIexander@sandiego.gov>
Cc: Farst, Heide <HFarst@sandiego.gov>
Subject: [EXTERNAL] RE: Ordinance No. 7400, Invoice 8159202

**This email came from an external source, Be cautious about clicking on any links in this email or opening
attachments. **

Charlotte,

Apologies for the delay. We are processing this invoice and will have it paid in the next two to three weeks. Feel free to
call my cell or text me if I am late on anything else.

Sean Myott
Manager of Real Estate Assets
Metropolitan Tronsit System
1255 Imperial Avenue, Suite 1000
Son Diego, C,A 92101-7490
Office: (619) 595-4903
Cen: {619) 916-7233

4.

~ *o'Han

System

From: Alexander, Charlotte <CAAIexander@sandiego.gov>
Sent: Tuesday, January 2,2024 3:43 PM
To: Sean Myott <Sean.Mvott@sdmts.com>
Cc: Farst, Heide <HFarst@sandiego.gov>
Subject: RE: Ordinance No. 7400, Invoice B159202

CAUTION: This email originated from outside your organization. Exercise caution when opening attachments or clicking
links, especially from unknown senders.

Dear Mr. Myott,
I am writing in reference to the above Ordinance and Agreement between the City of San Diego and SD & IV
Railroad. Matt Damon with Genesee & Wyoming has referred me to you in order to bring the Account and Parties up to
date. Specifically, he has advised me that MTS is now the responsible party to the Agreement and all Invoice payments.
Invoice No. B159202 was due and payable on 10/02/23. Payment has not been received.

2



Can you please provide me with documentation supporting the change of Parties. Additionally, can you provide the
necessary and appropriate contact information for billing and other matters.
Thank you for your assistance in this matter.

Charlotte Alexander
Management Trainee, Lease Administration
Department of Real Estate and Airport Management
CA DRE License # 02149507
City of San Diego
1200 Third Avenue
Suite 1700
San Diego, CA 92101

Office: (619) 236-6049
Mobile: (858) 630-8929
sandiego.gov

SG and Airport Management
Department of Real Estate

3
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ORDINANCE 30. 7400
(NEW SERIES)

AN ORDINANCE ALLOWING THE SAN DIEGO & ARIZONAEASTERN RAILWAY COMPANY TO CONSTRUCT MAINTAIN'AND OPERATE A SPUR TRACK ALONG AND AdROSSCOMMERCIAL STREET ADJACENT To BLOCKS 104 AND107 CENTRAL PARK ADDITION BETWEEN 30TH STREETAND '32ND STREET IN THE.CI~Y OF SAN DIEGO ANDREPEALING ORDINANCE NO. 7268 (·NEW SERIES},ADOPTED DECEMBER 27, 1956.

WHEREAS, the San -Dlego & Arizona Eastern Rail;,ay Company
nas heretofore made 1ts application to The City of San Diego
for revision of Charter permit granted .said company by Ordl
nancd No. 7268 (New Series), for the reason that it now appears
the opur track Ln question. should be re-located in order to
serve the purpose of the application, and sald request to
con6truct, maintain and operate a spur track should read Non
Con.mercial Street between 30th and 32nd Streets, in the City
of San Diego"; and

WHEREAS, it appears to the Council that the construction,
maintenance and operation of sald spur track will promote the
interests and welfare of The City of 8an Diego; and

WHEREAS, the City Manager recommended under date of .
Maren 8, 1957, filed as Document No. 550536 , in,the office
of the City Clprk, that a Charter permit instead of a franchise
be granted; NOW, TIBREFORE,

BE IT aRDAINED By the Council of The City of Ban Dlego,

as fellows:

Section 1. That permission be, and the. eame ls hereby
granted to the San Diego & Arizona Eastern Railway to conatruct,

malntaln and operate a opur track along and across Commerclal

Strdet adjacent to Blocka 104 and 107, Central Park Addition,

between 30th and 32nd Streets in The City of San Diego, as Bhown
on that print of Division Engineer Drawing No. E-1390, dated

June 28, 1955, reviged February 25, 1957, attached to Bald



0 .
petition and contained in said Document No- 1494%, upon
the following terms and conditions, to-wlt:

First: That Bald spur track shall be kept and maintained
at the official grade of such street over which the same ehall
pass. 88 such official grade 19 now or may hereafter bo eatab-
lished or changed, and the City hereby reserves the rlght to £/
grade, curb, eewer, macadamlze, pave, gutter, culvert, or
otherwise improve or repair or reimprove any part of said street
over whloh nald spur track may be laid, and to lay down or relay
pipes for water, gas, electrical conduit, sowers or other purposes.

Second, That said Company shall pave or repave, and
keep in repair said street between. the rails of sald traok,
and for at least two feet on each alde thereof; and that said
Company shall allow any other peroon doing business along the

line of said spur track to use the same upon such compensation
as the Council shall determine to be reasonable for such
priv! lege, and further that cara shall' not be permitted to
stand on the track in eald street.

Third: That all cars shall be operated upon said spur
track in such manner es to cause the leaet possible obstructian
to ordinary public travel along or across the eame, and no cars
shall be allowed to remain on said spur track for a longer period
of time than is necessary to expedltiously load or unload the
Borne·.

Fourth: The rights and privileges granted by this ordl-
-nance are made upon the further condition that said spur track
shall be at all times subject to regulation of the Council of
said City. That nothing herein contained shall be 80 construed
as to prevent the Council from altering, amending or ropealing

this grant, or amending or repealing this ordinance in any and
all respects.

-2-
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Flfths That said City of San Diego shall have the
right to use Bald spur track at any time, without cost to Bald
Clty.

Slxth: That the permission granted by this ordinance
shall be revocable at the will of the Council of Bald City.

Section 2. It 18 expresely provided that nothing herein
contained shall be construed to extend the permit or time of
any franchise heretofore granted either to petltioner or to
any Other comp any.

Section 3. The above pormleeion la granted upon the·

further express condition that said San Diego & Arizona Eastern
Rallway Company shall pay to The City of San Diego the sur. of
one Hundred Dollars (8100.00) per year, payable in advance,
as rental for each year that Bald spur track ts in place.
This rental shall be subject to change at the pleasure of Bald

Council.

Section 4. Failure on the part of Gald San Diego &
Arlzona Eastern Railway Company to conform to any or all of
the· provisions of this ordinance shall  operate as an immediate
forfeiture of the privileges hereln granted.

~ Section 5. That Ordinance No. 7268 (New Series) of the

ordinances of The City of San Diego, adopted December 27, 1956,

be, and the Balae 18 hereby repealed.
section 6. This ordinance ahall take effect and be in

fore, on the thirty-first day from and after its passage.

Presented By

Approved Ae
To Form By J. F. DuPAUL, City Attorney

By HOYT E. RAY
Deputy Clty Attorney

HER:HC
3/14/57
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Passed and adopted by the Counoil of the City of San Diego,
California, this 25th day of March. 1957 , by the
following vote, to-wit:
YEAS----Counoilmen: Burgener. Sohnelder, Kerrigan. Curran.

Eveneon. Mayor Dall
NAYS----Counoilmen:_Egne
AmENT--Councilman:  Williams

CHARLES C, DAIL
Ma,or of The City of Bon Diego, California

FRED W. SICK
(SEAL) City Clerk of the City of San Dlego,Callfornia

By HELEN M. WILLIG Deputy

I HEREBY CERTIFY that the foregoing ordinanne was not finally
passed watil Bix calendar days had elapsed between the day of
its·introduction and the day of its final passage, to-wit, on
the leth _day of March. 1957, and'on the 25th day of Maroh.1957.
I FURTHER CERTIFY that the reading of Bald ordinance in full
prior to its final passage was aispenged with by a vote of not
less than four members of the Council, and that there was avail-
able for tho consideration of eaoh member of tha Oounoll prior
to the day of its final passage a written or printed oopy of
said ordinance.

FRED W. SICK
(SEAL) City Clork of the City of San Diego,Callfornia

By HELEN M. WILLIG Deputy

I ZIEREDY CERTIFY that the above end foregoing 18 8 full, trueand correct copy of Ordinance No. 7400 New Series of th, Cityof San Diego, California, paseed· and adopted by the Councilof gald City Maroh 25th, 1957.
PRED W. SICK

City Clerk of the City of San Diego,California

4 716., 9% 0,2--»-f



October 17, 1984

File: Agreements - San Diego &
Imperial Valley Railroad

San Diego & Imperial Valley Rall road
743 Imperial Avenue
San Diego, CA 92101

Attention Dick Engle

He: Spur Track Fees - Various City Streets

The City Council recently adopted a resolution which increasedthe *nnual rate for the referenced agreements to $288, effec-tive October 1, 1984. These new rates reflect increased valueand rising administrative costs. Since this action was takensubsequent to your recent billings, we will send you invoicesfor the increases in tile next month.
If you have any questions, please call me at (619) 236-7073.

Cheryl A. Ferraro, Property Agent
Property Management Dlvision

CAF:j•,(1)F4
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.t. . ...

TO: File

FROM: Mary Carlson

DATE: January 28,2008

RE: SD & Imperial Valley Railroad
Spur Track

Per Pete Jesperson (at San Diego & Imperial Valley Railroad phone 619-239-7947), theyhave not used the spur track in I 2-15 years but feel that it is cheaper to pay rent ratherthan remove the spur.



. li AGRZEMENT BETWEEN KYLE RAILHAYS, INC., WILLIS

4 2: B. KYLIE, INC. AND SAN DIEGO METROPOLITAN TRANSIT

· 3 DEVELOPMENT BOARD

4 . .
5 1. Attached hereto and incorporated herein by reference

6 is a copy cf "Agreement for.Sule aqd Donation of SDIAE to M'PUB"

7 to be signed effective February 12,·1979.

8 2: Attiched hereto is Agreement for Operation of Freight
..

9 Service. which is+ a contract to bc entered- iritc between Kyle

10 Rai lways, Inc., Willis B. Kyle:., Inc. and San Diego and Arizona

1.1 Eastern Railway Company ("SDGAE") .

12 3. San Diego Metropolitah Transit Development Board ("MT[)·3'

13 agrees that upon the day on which the approval bv ICC of the

f 14 transfer of SDGAE to MTDO is final, MTDB shall beco;n.e obligated

15 by and become a signatory. to the above-referenced Agreement.

1.6 -entitled "Agreement for Operation of Eweight Service,"+ dnted as '

17 of February 12, 1979, to the same extent as .if it had been an

18 original gi gnalor.Y thereto.

19 4.. MTDB acknowledges receipt of th# $50,000 cloposil: refein

400. to in Paregraph 10 of said Agreement for Operation of Freight Se.

21 5. This Agreement shall be binaing upon and inure to thd

22 benefit: of the parties hereto, their heirs, successors and

23 assigns.

24 . .6. In the· event any party to tliis Agreemeht brings bega-1-

·25 action to· enforce its rights hereunder, the court sha].1 have. t·.he

26 discretion to award the pravailing partY rcasonable attorneys '

2.7 2Lee...

2S IN Wl '1'141 WMENEOF, the part.ic.: hereto have executed this

A.
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1 Agreement tlris /71 day of ....7/·:,L:44 , 1979.
0.7. .L/

2 -a KYLE RAILWAYS, INC.
1:lb -Dr

. 3 :. r~>0 ./ 0 ,x_,4/ 7 3. 1

4 Willis B. Kyle, President

5 WILLIS B. KYLE, INC.

6
By - t,',- -

7 Willis 13. Ayle, Presi,104

8 SAN DIEGO METROPOLITAN TRANSIT
' DEVELOPMENT BOARD

9

10
 

By .4.-c U.8. acu<
tf All A,-7 .

11 .
~fidith 33'nuer'r  'Chairpersoh

And #916(wbf-~(.4/ L.1.4 4:·-0-
12 . Robert W. Nelson -----
-· General Manager

13
.STATE OF CALIFORNIA)

14 h ss.
COUNTY OF SAN =tup) -

.15
: On Eck- 1/,/'779* before me, the undersigned, a Nota"I)

16 Public in and for said State, personally appeared ·Willis B. 1.,..Le
~ known to me to be the President of Kyle Railways, Inc. and Willi

17 B. -Kyle, Inc.,and acknowledged to m-e that he executed this
Agreement on behalf of said corporations.

18,
WITNESS my hand 'and offiriii.1-gabl.. C'---~\

19 .- t .) *93--/*f-f)--I--*Joit/42.9/(4/acy.~a=z~_
· 20 : EST·..3 t'AUL A. PETERS·OH

STATE OF CALIFORNIA) 0
21 . ) ss. : \.:P.<f.....i. j r si,~f:r·, ·· .:: r. 1:1

COUNTY .OF SP.k, t:,irfy> . ShN b.1110 (!Clumr

'Mr c.;:11.,i'..:/ r:,;,1.3 11,Y J, t:,/.I
. 22

On Vid- (2 , f9 >9 bu fore me , thi : undersigned , a Nel . try
23 - Public in and for said State, personally appeared Judith Bauer

and Robert W. Nelson, known to me to bc the Chairperson and
24 General Manager of the San Diego Metropolitan Transit Developmci

Board, and acknowledicd to me that they executed this Agrs,cment
.25: on behalf -of said entity.

26 .WITNESS n,y hand and. off idOT~- se>l.

X22,-,~41 0 ' f..a '..27
!

128 , i /1,I.:·T.:; 1 PAUL A. PETE,0:01-4 11.,
tin·ICIAL r:AL

-2- o P· 4: : 3 1;•2 %2 : :163 'C Mul Al:NIA 4 1
P..IN,·4···'.t ,·IFISL WI .

St.1/ 1,lic·J ¢014, I Y

o U, Crilat ZC.1 [9:i., Ilir l~. 19/9. E i'

'
0
1
.
0
,
4
.
4
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*AGFEEMENT FOR SALE AND DONA.TION OF SDaAE TO MTDB

6- 2.2 3 THIS AGREEMENT, made this. 12th day of February I
.

4 |. 197_, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

5 (SP), SAN DIEGO AND ARIZONA EASTERN RAILWAY (SDaAE) and SAN

6 DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD (MTDB);

7 RECITALS:

8 The parties hereto entered into a Memorandum !

9 of Intent ("Memorandum"), dated October 30, 1978,

10 for the bargain sale of San Diego & Arizona Eastern

11 Railway to MTDB. It. is the intent of SP to make a

12 I contribution, in view of the public interest to be

13 served by MTDB, of the difference between the

14 estimated cost of $80,000,000 to the MTDB if it had

15 to acquire by condemnation or commercial purchase

16 on the market facilities comparable to the SD&.AE

I7 properties, control of which is being acquired

18 through bargain sale of the SD&AE, after agreed

19 restoration of said properties and the stated con-

20 sideration actually being paid. The parties hereby

21 set forth their formal agreement to implement the

22 Memorandum.

23 AGREEMENT:

24 1. Sale of SD&AE:

25\ 1.1. Except as herein otherwise provided, the Memorandum is

26 incorporated herein by reference and made a part hereof.

.:7 1.2. In consideration of $18._1 million to be paid to sp, sp

28 agrees to sell and MTDB agrees to buy SD&AE. Except as providedr
16 -:14.71



1 .

.. 'ir paragraph 1 of Section 2, Section 3, Section 4, Section .5,

2 Section 7 and Section 9 hereof, the physical condition of SDQAE

; 3 at the time of transfer is "as is." It is understood that in-

4 cluded in the liabilities to be provided for or assumed by SP

5 should be, but are not limited to, deferred taxes and pension

6 liabilities up to the date of sale including unfunded prior

7 service costs, if any. It is further understood that any re-

8 ceivables not collectible within ninety (90) days will become

9 the responsibility of SP and SDGAE will be reimbursed for such

10 amounts. Material and supplies will be inventoried, and the

11 accounts adjusted to reflect the actual count. The financial

12 condition of SD&.AE at the time of transfer is as described in

13 Section 12 of the Memorandum.

14 2. Rights to be Granted to SD&AE Over Track Between

15 Plaster City and Calexico.

16 2.1.SP,as soon as pbssible after execution of this ag, 1

17 ment, shall cause SD&AE to apply to the Interstate Commerce

18 Commission (ICC) for authority (a) to transfer to SP its assets

19 shown by the brown outline on Sheets 30 through 32 of Exhibit "A"

20 of the Memorandum, (b) · to enter into an agreement with SP in the

21 form attached as Exhibit "B" and made a part hereof granting SD&2

22 bridging, interchange, and pooling rights as stated therein,· and

23 (c) to fnstall Kyle Railways, Inc. as operator of the SD&AE.

24 Exhibit "A" of the Memorandum is hereby made Exhibit "A" of this

25 agreement and is .amended as follows: . -

26 . Sheets 3, 7, 9, 10, 21, 22, 54, 55 and 56 of

27  ·
 ·C. E. brawing 40495 are revised. .

28
 'Sheets 60, 61 and 62 are added to C. E.

.

-2- ac
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Drawing 40495.

2 2.2. If authority is granted by the ICC, said assets shall

3 be so transferred and SP and SD&AE will enter into an agreementr. 4 as set forth in Exhibit "B."

5 2.3. SP will then also enter into an agreement with SD&AE

6 to terminate those certain agreements between SDkAE and SP's

7 predecessor dated December 12, 191'9 (SP' s Document Audit No. 1099]

8 relating to SP's lease to SDkAE of land and track between Seeley

9 and El Centro, and August 26, 1963 (SP's Document Audit No.

10 119930) relating to the joint use of SP-owned facilities at

11 El Centro.

12 3. Transfers of Real Property from SD&AE to SP:

13 3.1. SD&AE has sufficient retained earnings to pay SP a

14 dividend which shall be declared before SP deposits the SD&AE

15 stock into escrow pursuant to Section 8 hereof. - -Said- ·dividendr 16 shall be paid by the transfer to SP of the properties described

17 in the second, third, fourth and sixth paragraphs of this Section

18 3.

19 3.2. That property of SD&AE shown by brown outline on

20 Exhibit "A" (other than that property shown by brown outline on

21 Sheets 30 through 32 0 f Exhibit "A") is not needed for its opera-

22 tier.s under MTDB auspices and is to be transferred by grant deed

23
 I to SP. subject to the following:·

24 A. SD&AE will reserve ·an easement for railroad pur-

25 . purposes of approximately 4 acres, as shown by ·. -

26 yellow and orange tint on Exhibit "A.. L

27· i  .B. It is intended that said transfers be completed
28 before escrow closes. It is understood, however,r

- 3 - -* 2-
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that if said trhnsfer is not completed by close

2 ' of escrow, SDGAE will not have any right in said

3 property and will convey said property to SP as

4 expeditiously as possible.

5 3.3. On the portion of the line between Division and Plaster

6 City, specifically between Mile Post 96 and Mile Post 106, SD&AE

7 presently owns substantial acreage in excess of its actual opera-

8 ting needs under MTDB auspices; however, at this time, it cannot

9 be determined precisely what is required for operating pur-

.10 poses, although it is agreed that generally a basic 200-foot-

11 wide right of way is needed and in addition extra width may be

12 required fdr cuts and fills. It is therefore agreed that,

13 after close of escrow, SD&AE shall determine its minimum property

14 needs between these mileposts and the excess property will be

15 conveyed to SP by quitclaim deed.

16 3.4. After escrow closes, SD&.AE shall quitclaim to SP al'~~t

17 right, title, and interest in those tracks, improvements, and
18 facilities located on 0.693 acres, shown on Sheet 2 of Exhibit "A.

19 3.-5. SD&AE may still have properties not contiguous to its

20 operating properties under MTDB auspices and not intended to be

21 part of SD&AE's assets at the time of SDRAE's transfer to MTDB.

22 Any property so identified will be transferred to SP in fee

23 simple after close of escrow if not accomplished prior thereto.

24 3.6. SD&AE shall transfer to SP all oil, gas, hydrocarbon,

25 geothermal and. mineral rights below a depth of 500 feet below

26 the surface, without, however, the right of surface entry, in

27. .- all .prbperty to be retained by SD&AE under this agreement.

28 3.7. SD&AE shall grant SP an easement for roadUay. purposes

-4- -PEL2 -,4.77



1·, across that portion of track as shown on iheet 28 of Exhibit

2 "A."

3  3.8. SD&AE and SP shall grant to Southern Pacific Communi-

cations Company ( SPCC) an easement for wire line and communica-

5 tion purposes over, upon and under property illustrated by-the

6 blush tint on Sheet 2 of Exhibit "A." A portion of the roadway

7 access to the site upon which SPCC has constructed a tower and

8 building is across ·land leased to SD&AE by others. It is agreed

9 that should said lease not be renewed, SDRAE will provide alter-

lo nate access, satisfactory to SPCC, to the SPCC site.

11 3.9. Some transfers of properties mentioned in this Section

I2 3 are subject to the requirements of the Subdivision Map Act

13 California Government Code Section 66410 et seq. MTDB will use ~

14 . its efforts to obtain the waiver of said requirements by the

15 applicable public entities. The contingency listed in Section

16 · 14 (d) of the Memorandum shall include without limitation the

17 waiver of said requirements.

18 3.10. All properties mentioned in this Section 3 shall be

19 transferred to SP or its nominee as promptly as is feasible,

20. whether before or after close of escrow, without*compensation

21 · to MTDB or SD&,AE.

22 4. Real Property Transfers from SP to SD&AE:

23 4.1. sp shall grant SD&,AE an easement for railroad purposes

24 (subj ect to existing leases with utility companies and other

25 encumbrances) over approximately 18 acres of land owned by SP

26 adjacent and' contiguous to the land and rights of way owned by

27 SD&,AE as shown by the brown tint on Exhibit "A. "

28 4.2.Asa contribution to capital to SD&.AE, SP will quitclai

-5- 1
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... ' 1.4. . all its right, title and interest in approximately 43 acres, as

2· designated by green tint on Exhibit "A," excepting therefrom all

C 3 oil, gas, hydrocarbon, geothermal and mineral rights below a
}

4 depth of 500 feet from the surface, without, however, the right

5 of surface entry.

6 4.3. SP shall grant SD&AE an option·to acquire at no cost

7 for a period of five (5) years after the close of escrow an ease-

- 8 ment for railroad purposes as shown by blue tint on Sheet 2 of

9 Exhibit "A" across certain property owned by SP in San Diego,

10 with the understanding that SP may install appropriate -road

11 crossing access over any tracks which may be constructed on such

12 easement by SD&.AE. It is further understood that, should crossing

13 protection be required at such road crossing, SD&AE shall provide

14 and maintain it.

15 5. Property Descriptions:

16 -Rhen the exact descriptions of properties mentioned in 1

17 Sections 3 and 4 hereof are prepared, this agreement·will be

18 amended to .include them.

19 6. Taxes and Other Expenses:

20 6.1. The party transferring property in Sections 3 and 4

21 herein shall pay all real property taxes levied or assessed

22 against the propefty being transferred applicable to said propertz

23 up to 12:00 midnight Pacific Standard Time on the -date of the

24 close of escrow. After that time, the party to whom said propert:

25 is being transferred shall be responsible for said taxes.. _

26 6.2. SP shall bear the cost of preparing,- executing and

27-~ ·acknowledging any deed or other·instruments required for the

28 conveyances in Sections 3 and 4 herein. SP shall also pay any

1
-6- -Ove
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1 tax imposea On tne conveyance:, in 0=v u.~wa~= 4 =... . --,-

2 ' Documentary Transfer Tax Act. The party to whom real property

3 is transferred under Sections 3 and 4 shall pay the cost of
PA 1

r 4 recording all documents in connection therewith.

-· 5 7. Real Property Transfers from SD&AE to Third Parties:

6 As of the date of this agreement SD&AE is in the process

7 of selling those properties listed on attached Exhibit "C" to

8 third parties. In the event any such sales have not been com-

9 pleted prior to close of escrow, it is understood and agreed

10 that SD&AE will instruct the escrowholder for each such sale to

11 transfer the consideration for same directly t6 SP or will

12 trails fer such properties to SP.

13 8. Escrow:

14 8.1. Promptly after the ICC makes an order granting

15 authority as set forth in Section 2, SD&AE shall

16 (1) Hold a shareholder' s meeting at which the share-
.

17 . holder's consent shall be obtained to the amend-

18 .ment of SD&AE's Articles of Incorporation to make

19 it a non-stock corporation and to other such

20 · changes in SD&AE's Articles as may be necessary

21 to implement SD&AE's change to a non-stock

22 corporation;

23 (2) Hold a directors' meeting at which a resolution

24 shall be obtained authorizing said amendment and

25 said other changes in SD&AE' s Articles; and

26 (3) Cause said consent, resolution and amendment

to be delivered to the law firm of Echeverria

28 and Osborne, 555 South Center Street, Reno,

r
- 7 -
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Nevada 89501 to be held for filing as set forth

2 below.

3 8.2. Promptly after said ICC order becomes final and

4 effective, an escrow shall be .opened to consummate the sale of 1

5 SDkAE, at the office of Union Land Title Company, 2351 Fifth

6 Avenue, San Diego, California 92103. As soon as possible after

7 the opening thereof, MTDB shall deposit $18.1 million in said

8 escrow; provided, however, that in the event MTDB does not then

9 have $13.1 million of State Constitutional Amendment gas tax funds

10 on hand due to its inability to obtain an advance of such funds

11 prior to July 1, 1979, then MTDB shall deposit $14,250,000 in said

12 escrow and its promissory note in standard form secured by a deed

13 of trust for the amount of $3,850,000. Said promissory note shall

14. be due and payable on July 1, 1979 and shall bear interest at the

15 . rate obtained by the State of California upon deposits made by it

16 of the State gas tax fund. SP shall then deposit in escrow al--~

17 issued and outstanding SD&AE stock. Lmmediately prior to close -

18 of escrow, the following shall occur: (1) the present officers

19 and directors of SD&AE shall resign, one by one, and their

20 successors· shall be elected by the remaining and ·newly elected

2] directors from nominees of Kyle Railways, Inc. so that upon con-

22 clusion of the resignation process, nominees of Kyle Railways,

23 Inc. will be the officers and directors of SD&AE; (2) said law

24 firm shall file said consent, resolution and amendment, as

25 necessary, with the Nevada Secretary of State. Upon acceptance

26 by ·the Secretary of State, ownership of SD&AE shall then

27 - immediately be transferred to MTDB and $18.1 million (or

28 $14,250,000 and said note) shall be released from escrow to SP.

- 8 -
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1 8.3. SP and MTDB shall pay equal shares of any escrow fee

2 charged by the escrowholder.

3 9. Restoration of Track:r 4 9.1. After the release of $18.1 million to SP and subject t,

5 the conditions set forth in this Section 9, SP will immediately

6 undertake to cause restoration to an operable condition under

7 · Federal Railroad Administration Class I Standards those portions

8 of SD&AE's Coronado Branch which are presently out of service

, 9 because of track and/or trestle conditions and for restoration,

10 sufficiently to permit resumption and operation of services

11 provided by SD&AE prior to September 1976, of SD&AE's storm-damag·

12 line which has been out of service since that date, as set forth

13 in Exhibit "D" attached hereto and made a part hereof.

14 9.2. It is understood and agreed that SD&AE will grant

-- 15 SP permission, at no cost to SP, to operate SP work trains and

16 equipment on the storm-damaged line that is out of service

17 between Plaster City and Division when necessary for restoration

18 of said line. If, in connection with said operation, it becomes

19 . necessary to use SD&AE employees as a result of SD&AE' s labor

20 agreements, SD&AE shall bill SP (or, at SP' s request, the' con-

21 tractor performing the restoration work for SP)·only for the

22 actual cost of wages, other moneys paid to employees and applic-

23 able additives.

24 9.3. SP shall not be responsible for repair of any damage

25 to SD&,AE occurring after October 20, 1978 unless such damage Ls

26 caused by SP' s negligent or willful acts after. that date.

27. -10. Transfers of SD&AE Property After Close of Escrow:

28 10 .1. MTDB represents to SP that it will - cause SD&AE to holr
-9-
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1 ·.and operate, or cause to be operated, the transferred SDSAE

2 properties for railroad and transportation purposes'to be providej

3 as a public service, and that it is not the intention cf MTDO

4 that resales, exchanges, leases, easements or grants of licenses

5 to others, be made by SD&AE of · the SD&AE properties. While SP

6 will impose no restrictions against alienation on former SD&AE

7 properties, MTDB agrees that, if such (1) resales, (2) exchanges,

8 13)-easements, or (4) leases or grants of licenses other than to

9 a short-line rail carrier or transit operator, are made by SDOAE, ,

10 MTDB, or their successorsor assigns, within twenty (20) years,

11 one-half (1/2) of the compensation (including cash and full markeE

12 value of all other consideration) received from such transactions,

13 over and above a value of Fifteen Million Dollars ($15,000,000),

14 up to a maximum total of .Thirty Million Dollars ($30,000,000) ,

15 will be paid to SP as additional compensation for the value of 1

16 the property rights to be. transferred. (Exclusion of leases or

I7 licenses to .short-line rail carrier or transit operator from said

i· 18 requirement shall not apply as to rights granted by short-line rai;

19 carrier or transit operator to others.) Compensation from the

20 sale,.lease or license by SD&AE, short-line rail carrier, or

21 transit operator of air rights, and miscellaneous station income

22 produced by concessionaires and vendors at SD&AE, MTDB, or

23 other transit stations, shall be excluded from the. foregoing
.

24 requirement. '

25 10.2.- SDOAE shall furnish SP annually a summary of all
26. . resales, easements, exchanges, leases or grants-of licenses made

27 to others during the preceding year, and the total compensation

28 therefor. SD&.AE shall make all 'its books, accounts and recor:J+",~

- 10 - . -
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1 v related -to content of said summary open to inspection by SP

2 -representatives at all reasonable times.

3 11. Notices:

4 All notices to be served on either party hereto by the

5 other party or by the escrowholder shall be. in writing and

6 shall be deemed duly served when personally delivered to the

7 party to be served or when deposited in the United States mail,

8 first class postage prepaid, addressed to MTDB at

9

10 or to SP at

11

12 Either party may change its address for purposes of this section

13 by giving notide of said change to the other party as provided

14 in this section.

15 12.. Entire Agreement:r 16 This instrument and the Memorandum as modif ied herein

17 and by SP's letter to MTDB's attorney dated December 15, 1978,

18 cohtain the entire agreement between SP and MTDB respecting

19 SD&.AE; any agreement or. representation respecting SD&,AE 6r the

20 duties of either party in relation thereto not expressly set

.21 forth in this instrument and the Memorandum as modified herein

22 is null and void..

23 . 13. Successors and Assigns:

24 This Agreement shall be binding upon and inure to the

25 . benefit ·of the parties hereto, their heirs, successors and -

26 assigns, whether voluntary or involuntary.

27 - 14.. Attorneys' Fees:

28 In the . event any party to this Agreement brings legal

- 11 -
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li action to enforce its rights hereunder, the court shall have dis-

2 cketion to award the prevailing party reasonable attorneys' fees.

3 15. SP shall have reasonable access to all SD&AE books andl

4 records maintained to close of escrow.

5 IN WITNESS WHEREOF, the parties hereto have caused these

6 presents to be executed as of the day and year first herein writte.

7 .

8

9 APPROVED AS TO FORM: SOUTHERN PACIFIC
TRANSPORTATION COMPANY

10 PETERSON, GAMER, MUNS
& PRICE, A Professional .

11 Corporation By ~ 4. t. 0.--9.-FL-Le--

General Counsel for MTDB (Titl eJ~--L,L.gXECUTIVE VICE PRESIDENT

12 A •f /1 877ze. / Y-~*ILLu<.---2-
I 3

Sontor Assistant Secretarz
METROPOLITAN TRANSIT

14 Paul A. Peterson DEVELOPMENT BOARD

15 By».DL~- ..le)
16

I7

18 SAN DIEGO & ARIZONA
EASTERN RAILWAY

19

20 · By
(Title) 5 ~ · VICE PRESIDENT

0. „yms-:n C--,f tr.40*#AF-
22 Assistant Sacretary

23

24 -

25

26 .~. . -
..

. 27 .
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Summary of
EXHIBIT "A"

.

Maps which constitute Exhibit "A" to the Memorandum, as
amended herein, are on file with MTDB and SP. These maps consist
of the following sheets of SD&AE's C.E. Drawing 40495:

Sheet No. Date

1,2 9/14/78
3 9/14/78, Rev. 1/15/79
4-6 9/14/78.
7 9/14/78, Rev. 1/15/79
8 9/14/78
9 9/14/78, Rev. 1/15/79

10 9/14/78, Rev. 12/15/78
11 - 20 9/14/78
21, 22 9/14/78, Rev. 12/15/78
23 - 53 9/14/78
54 - 56 9/14/78, Rev. 12/4/78
57 - 59 9/14/78
60 11/17/78, Rev. 12/4/78
61,62 11/17/78

.

--

I +

.

Summary of
EXHIBIT "A"
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1 1 · Trlis AU.<,5071£.N-1-, Stielcit: Uflls Udy u £

2 ' 19__, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY-~~~ ·

3 ("SP"), a corporation and SAN DIEGO & ARIZONA EASTERN RAILWAY

4 COMPANY ("SD&AE") , a corporation;
/ 1

5 .RECITALS:

6 By Memorandum of Intent ("Memorandum") dated

7 October 30, 1978 and Agreement dated ,

8 SP sold its interest in SD&AE to San Diego Metropolitan

9 Transit Development Board ("MTDB") and promised to grant

10 SD&AE bridging and interchange rights over SP's tracks

11 between Plaster City, California, and Calexico, California

12 for freight service, subject to ICC approval and the terms

13 and conditions set forth herein. This agreement is to

14 implement said promise.

15 AGREEMENT:

16 1. Definitions:

17 A. The term "track" or plural thereof and the term

18 - " trackage" shall mean track structure and all appurtenances

19 thereof, including, but not necessarily limited to rail and

20 fas'tenings, switches and frogs complete, bumpers,· ties, ballast,

21 roadbed, embankment, signals, bridges, trestles, culverts or

22 any other structure or things necessary for support of and

23 entering into construction thereof. If any portion thereof is

24 located in a thoroughfare the terms shall include pavement,

25 crossing planks and ·other similar materials or facilities used

26 in lieu of pavement or other street surfacing miterial at

27 - vehicular crossings of tracks, culverts, drainage facilities,

28 crossing protection facilities, and any and all work required
..

EXHIBIT "B"
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1 : by lawful authority in connection with construction, renewal,

2 · maintenance and operation of said track structures and all

r 3 appurtenances thereof.

4 B. The term "Joint Track" shall mean trackage, including

5 underlying property, between Mile Post 129.61, Plaster City,

6 and Mile Post 708.88, Calexico, as shown on Exhibit "A," and

7 related facilities. "Joint Track" shall include interchange

8 tracks at El Centro and Calexico and facilities at El Centro
9 for turning, servicing and storing SD&AE's locomotives and

10 cabooses, as may be designated from time to time by SP's rep-

11 resentative.

12 - C. The term "Cars Handled Proportion" shall mean the

13 percentage that bears the same ratio to 100% as the total

14 number of cars and locomotive units handled by or for SD&AE

15 shall bear to the total number of cars and locomotive unitsr- 16 handled by or for both parties over the Joint Track.

I7 D. The terms "Cost" or "Costs" shall mean all SP's

18 costs and expenses incurred in the maintenance and operation

19 of, or the making of additions and betterments or retirements

20 to the Joint Track, and the provision of services under this

21 agreement. Costs shall be determined based on the

22 following:

23 - (1) The "0Rules Covering Preparation of Joint Facility

24 and Other Bills Between Carriers" of the General

25 Managers' Association of Chicago (or any successor

26 organization) currently in ·effect and as sub-

27 - sequently amended or supplemented (hereinafter

r .28 referred to as "GMA") .

-2-
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' (2)' The formula and guidelines contained in the
.

2 "Schedule of Equipment Rental and other Rental

3 Rates For Use Between Carriers"of the GMA 11

4 currently in effect and as subsequently

5 amended or supplemented, with respect to the

6 rental of automotive equipment, rolling stock,

7 work equipmeht and roadway machines. Said

8 rental shall be based on SP's average (a) I

9 ledger values, (b) cost of repairs, (c) cost

10 of supplies, and (d) days used.

11 (3) The rentals for iquipment leased by SP shall be

12 the percentage of the rentals (plus the cost of

13 maintenance of the equipment incurred by SP)

14 that the use of the equipment for Joint Track

15 purposes bears to the total use made by SP of

16 · such equipment. In the event SP shall not

17 maintain actual records of maintenance costs,

18 SP's average system repair cost percentage shall

19 be used.

20 (4) Secondhand rail and other secondhand track

, 21 1 material and ties either placed or recovered

22 shall ba charged or credited at 50% of the ,

23 market prices of like new material, in accor-

24. dance with GMA rules. All released scrap rail

and. other scrap ·trackmaterial, including track

26  spikes,· shall be credited on the basis of

€ 27 current ·scrap value in accordance with GMA

28 Rules, except that in no case shall such scrap -3
-3-



5 1
1 value exceed the secondhand value· All track

2 spikes released shall be considered as scrap.

3 Said prices and values shall be based on the

4 average of such prices and values for such

5 items during the preceding calendar year.

6 (5) Anything herein to the contrary notwithstanding,

7 the term "Cost or Costs" shall not include

8 "Loss and Damage, " as that term is hereinafter

9 defined, except for purpose of determining

10 Cost of repairing damage to the Joint Track.

11 · E. The term "Property Accounts,n as herein used, shall

12 mean the portion of Cost which is chargeable to property

13 accounts under applicable Interstate Commerce Commission (or

14 other Federal regulatory agency) Uniform System of Accounts

15  for Railroad Companies currently in effect from time to time

16 during the life of this agreement.

17 2. Grant of Rights to SD&AE:

18 A. SP hereby grants SD&AE the right to operate its freight

19 trains, engines, and freight and official cars over the Joint

20 Track for the purpose of interchanging with SP at El Centro and

21 with the Sonora-Baja California Railway at Calexico.

22 B. SP will, -upon request of SD&AE, furnish motive power

23 and crews and perform all train services for or incident to

24 the handling, in both directions, o f cars, loaded or empty, in

25 . SD&AE 's~ .account between El Centro and Calexico for interchange-

26 . with the Sonora-Baja California Railway at Calexico. Said

27 SD&.AE cars shall be handled in regularly scheduled SP trains

28 in common with cars in the accountof SP or run as separate
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1., trains at the discretion o f SP. SDGAE ca[rs covered by this

2 Section 2(b) shall at all times remain in the account of SD&AE,

3 and SD&AE shall collect and retain revenues due thereon and
14 make or settle all per diern and mileage rental payments or

5 claims on said cars. SD&AE shall arrange and pay for all

6 customs handling.

7 C. The rights granted herein are limited solely to the

8 bridging of SD&AE freight traffic over the Joint Track. SD&AE

9 shall have no right whatsoever to construct, maintain or operate

10 track connecting with the Joint Track or to operate over any

11 track now or hereafter constructed connecting with the Joint

12 Track or to serve any industry from the Joint Track or track

13 diverging therefrom. SP reserves the right for itself, its

14 successors and assigns to use the Joint Track in any way that

15 will not materially interfere with SD&AE' s rights granted here-

16 in, including without limitation, the right to admit other 7

17 carriers to the use of the Joint Track on terms and conditions

18 · generally customary among railroads at the time of such use.

19 SD&AE shall not permit or admit any third party to the use·of

20 all or any portion of the Joint Track, nor, under the guise

21 · of doing its own business, contract or make ariy · agreement to

22 handle as its own freight trains, locomotives, cabooses and freig

23 and official cats over or upon the Joint Track, or any portion

24 thereof, the trains, locomotives, cabooses and cars of any such

25 third. p.arty which in the normal course of business would net be

26 considered as the trains, locomotives, cabooses of cars of SD&AE.

727.: - 1 The rights granted in this Section 2 are subject to the terms and

28 conditions of this agreement.
1.

-5-



- .1  . 3. · Grant ·of Rights to SP:

2 A. SD&AE hereby grants SP the right to operate its trains,

3 engines and cars in common and equally with SD&.AE on trackage

4 between Mile Post 129.61 and Mile Post 129.00 near Plaster City

5 shown by the line on Exhibit "A" and to use in

6 common and equally with SD&AE any industry track, spur., siding

7 or branch lines hereafter constructed therefrom or adjacent
8 thereto. Such additional spurs, sidings or branch lines shall

9 be constructed by SD&AE at its option or upon request of SP and

10 the cost thereof shall be borne equally by SD&AE and SP unless

11 one party does not wish to participate. If one party does not

12 wish to participate, such tracks shall be constructed at the

13 entire cost of and shall be exclusively owned and used by the

14 other party. The non-participating party may at any time obtain

15 use of such exclusive tracks upon thirty (30) days' notice to

16 the other party and upon. purchasing a one-half (1/2) interest

17 therein by payment to the other party of one-half (1/2) of the

18 expense of constructing said tracks plus ten percent (10%) in-

19 terest per annum on said one-half (1/2) of the expense from date

20 of completion to date o f purchase.

21 - B. The track between Mile Post 129.61 and. Mile Post

22 129.00 and any track diverging therefrom and owned by both

23 parties and underlying property shall be termed "SD&.AE Joint

24 Track." All provisions of this agreement except for Sections

25 . 1B, 2, . 7A and 8 ·shall apply to the SD&AE Joint Track; providedy

26 . ~ ·however, that for purposes o f this Section 3

27' - (1) When SP is referred to, .it shall be understood

28 to mean SD&AE.r
-6-



' (2)' When SD&AE is referred to, it shall be under-

2 stood to mean SP; and

3 (3) When Joint Track is referred to, it shall be

4 understood to mean SD&AE Joint Track. 1

5 C. SP shall make payments to SD&AE·as follows:

6 (1) On the 1st day of each month, interest rental

7 at the rate of four percent (4%) per year

8 on the value of the SD&AE Joint Track which
9 value is agreed to be $19,800;

10  (2) Annually, one-half (1/2) -of all taxes and

11 assessments applicable to· the SDRAE ·Joint

12 Track; and

13 (3) ·Monthly, its Cars-Handled Proportion of Cost

14 for previous month for operation (other than

15 train and engine operation in road and/or

16
 

-switching service), maintenance, repair and

17 renewal of, and in making changes in or

18 additions and betterments to the "SD&AE Joint

19 Track" except so much of such cost as is

20 charged to Property Accounts of SD&AE.

21 4. Management and Control:

22 1. SP shalf have exclusive control and shall perform

23 the management, maintenance, dispatching and operation of the

24 Joint- Track and shall maintain and keep same in reasonable
-

25 . repair ~ and .reasonably suitable for the combined requirements

..26 . of .parties hereto but it is expressly understood and agreed

27  - that SD&.AE shall not by reason of any defect in the Joint Track

28 or in any Track, structure or appliance appurtenant thereto, -3
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or by reason of failure of SP to repair any such defect, have

2 or make against SP any claim or demand for any loss, damage or

r 3 injury whatsoever arising from such defect or failure.

4 B. SP shall order and direct the movement of trains over

5 the. Joint Track under such reasonable rules and regulations

6 customary among railroads as SP may adopt. All interpretations

7 and application of the rules shall be by SP. All rules, regu-

8 lations and orders, and interpretations and applications there-

9 of, shall be reasonably fair and just as between the parties

10 and shall not discriminate against  either of them. The trains

11 of both parties shall be given equal dispatch according to their

· 12 class.

13 C. All officers, agents and employees of SP engaged in

14 the management, operation and maintenance of the Joint Track

15 shall perform their duties in a fair, impartial and just manner.

0 16 5. SDkAE's Operation on Joint Track:

17 A. SD&AE's Employees.

18 1. SDEAE shall not permit any of its employees to

19 operate trains or engines on the Joint Track

20 until they shall have passed, to the-satisfac-

21 tion of-SP, examinations to be made by a super-

visory. officer or officers of SP on its operating

23 rules and regulations.

24 2. SP shall furnish to SD&AE from time to time

25
 

.sufficient copies of current timetables and

..· 26 timetable bulletins relating to the Jdint Track

27 and of current operating rules and regulations,

f- .28 to permit SD&AE to supply each of its employees
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4 1

who is to work in train or yard service on the
1. 1

Joint Track with one copy of each thereof, which

' 3 SD&AE shall do. SD&AE shall reimburse SP for the

4 cost of such copies.

5 3. SD&AE shall, at the request of SP, remove from ser-

6 vice upon the Joint Track any SD&AE employees

7 who shall be found .by SP to be responsible for

8 violation of SP rules and regulations. SD&AE

9 shall bear and assume all expenses which it and

10 . SP may incur as a result of any such barring from

11 service.
12 4. If such disciplinary action is appealed by a

13 SD&AE employee to the National Railroad Adjustment

14
 .Board or other tribunal lawfully created to ad-

15 judicate such cases, and if the decision of such

16 board or tribunal sustains the employee' s position, -~

17 such employee shall not thereafter be barred from

18 . service on the Joint Track-by reason.of such

19 occurrence.

20 B. Devices on Equipment:

21 SD&AE, at its expense, shall install and maintain upon

22 its engines and ckrs such equipment or devices as may now or

23 in the future be necessary or appropriate, in the. reasonable

24 judgment of SP, for operation of trains upon the Joint Track.

25 C. Picking up Wrecks:

26 .. If·any engine, car or other equipment shall be wrecked

27 or derailed upon the Joint Track, it shall without unnecessary

28 - delay be picked up or rerailed by SP, unless otherwise agreed -~
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.1. , by SP and SD&AE. Expenses of rerailing equipment, clearing

2 .wrecks and restoring the Joint Track shall be borne in accor-

3 dance with Section 12 hereof..
4 D. Train Supplies:

5 SP shall not be required to furnish any fuel or other

6 supplies for operation of SDaAE locomotives or trains over the

7 Joint Track. In the event SP should, nevertheless furnish such

8 . sapplies to S D &AE, SD&AE shall promptly upon receipt of billing

9 therefor reimburse SP for its Cost thereof.

10 6. Additions and Betterments:
I1 SP at its expense shall make any changes, additions and

12 betterments to the Joint Track which may be required by law,

13 or which it deeins necessary or desirable; progressively during
14 construction and upon their completion these shall become part
15 of the Joint Track.
16 7. Retirements:

I7 A. Whenever any change in, elimination, disposal or re-

18. ... tirement of any part of the .Joint Track is made, which, under

19 the current Interstate Commerce Commission regulations, reduces

20 the ledger value and agreed valuation, or 'either thereof, as the
21 case may be, of the Joint Track, then the agreed valuation of

22. the Joint Track referred to in Section 7A hereof shall be reduced

23 by the valuation, including additives applicable thereto, of the

24 facility so changed, eliminated, disposed of or retired.
25. B. No withdrawal, change in, elimination, disposal or

26 retirement of any part of the Joint Track which will per-

= .27: . - manently· or materially impair the usefulness to SD&.AE of the

28 Joint Track while this agreement is in effect, shall be made
r. . .
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1

1 without SD&AE's consent.

2 8. Payments:

3 SDkAE shall make payments to SP in accordance with this
a.

4 Section B:

5 A. Upon commencement of revenue operations, on the 1st day

6 of each month, one-twelfth (1/12) of the interest rental at the

7 rate of two percent (2%) per year for the first three years, then

• 8 four percent (4%) per year on the current value of the Joint Track

9 which is agreed to be $1,474,086 as of the date of this agreement,

10 which value shall be increased by the Cost of additions and

11 betterments and decreased by the value of retirements made theretc

12 B. Upon commencement of revenue operations, annually, one-he

13 (1/2) of all taxes -and assessments applicable to the Joint Track.

14. C. Monthly, its Cars-Handled Proportion of Cost for previous

15 month for operation (other than train and engine operation in road

16 and/or switching service, maintenance, repair and renewal of, 5-~,

17 in making changes in or additions and betterments to the "SD&AE

18 Joint Track" except so much of such Cost as is charged to Property

19 Accounts of SP.

20 D. Monthly, the actual Cost of servicing and repairing SD&AE

21 locomotives and cabooses at El Centre, including· without limitatic

22 the applicable portion of supervision, utilities and other overhea

23 expenses, and th& Cost of any supplies furnished to or for SD&AE.

24 E. If SD&AE elects to have SP handle its cars between

25 - El Centre and Calexico as provided in Section 2B, SD&AE shall -

26 als.0 pay SP monthly, the actual Cost o f such handling, including

27 - but not limited to applicable wages, equipment, rentals, fuels,
.

28 supplies and supervision and applicable additivds. Said Cost

- 11 -
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. 1
1 is agreed initially to be $29.73 per car moved, loaded or empty,

2 in either direction and shall be adjusted annually, beginning

3 July 1, 1979, by the percentage of change in the Association of

4 American Railroads' Indexes of Railroad Material Prices and Wage

5 Rates, Railroads of Class I, Western District, Material Prices,

6 Wage Rates and Supplements Combined (including fuel), from the

7 year 1977, which shall be used as the base year, to the calendar

8 year immediately preceeding the year in which the change is to

9 be made. Said Cost may be redetermined by mutual agreement after

lo a study on request .of either party.

11 9. Fixed Percentages, Flat Rages of Arbitrary Amounts:

12 A. In lieu of determining any or all Costs as provided

13 in this agreement, the General Managers of the parties may,

14 from time to time, agree upon fixed percentages of Costs, flat

~9- 15 rates per car, per car mile or per train mile, or arbitrary

16 amounts to be paid and accepted in full satisfaction of such

17 obligations. Any such fixed percentage, flat rate or arbitrary

18 ·amount shall be for such period or periods of. time as may be

19 agreed at the time of establishment.

20 3. In the event the parties fail to agree within six (6)

21 months after the effective date of the expiration of any such

22 period or periods  on a new fixed percentage, flat rate or

23 arbitrary amount, then SD&AE shall, from and after the effective

24 date of .such expiration, make such payments in accordance with

Section' 8 hereof.25

26  10. Rendition and Payment of Bills:

27 A. SP shall·keep complete and accurate records of Costs

28 and data which are the basis of charges against St)&,AE hereunder.

- 12 - -75,5-6.79
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 ~ B. All bills by SP against SD&AE, except those payable

2 - in advance, shall be rendered as soon as practicable after the

3 first day of the month next succeeding the month during which

4 the expense is incurred by SP and shall be paid within Sixty (Lv )

5 days after receipt thereof.

6 C. Errors or disputed items of a minor nature in any

7 bills shall not be deemed a valid excuse for delaying payment,

8 but shall be subject to subsequent adjustment; provided, how-

9 ever, no exception to any bill shall be considered if filed.

10 after the expiration of three (3) years from the last day of

11 the calendar month during which the bill is rendered, and no

12 bill shall be rendered more than three (3) years, (i) after the

13 last day of a calendar month in which the expense covered

14 thereby is incurred, or (ii) in the case of claims of third

15 parties disputed .as to amount or liability, after the amount

16 is liquidated or the liability established, whichever is lane:'49

17 This provision shall not limit the retroactive adjustment of

18 billing made pursuant to exceptions taken to original accounting

19 by or under the authority of the ICC or retroactive adjustment

20 of wage rates and settlement of wage claims and shall not apply

'21 to any failure to adjust the valuation upon which SD&AE pays

22 interest rental. '

23 11. Inspection of Books and Records:

24 So much of the books, accounts and records of each party

25 hereto .as are related to. the subject matter of this agreement--

26  shall at all reasonable times be open to inspection by rep-

27. resentatives of the other party.
..

28 *. 7
- 13 -
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12. Liability and Indemnification:

2  A. Definitions. For the purpose of this section, the

3 following definitions shall apply:

4 A. 1. "Loss and/or Damage": Includes all claims, liability,

5 and expense of every character incident to the loss

6 or destruction of or damage to property and injury to

7 or death of persons, arising upon or adjacent to the

8 Joint Trackage. Loss and/or Damage apportioned under

9 agreement shall be reduced by any amount applicable

10 thereto recovered from-third parties.

11 A. 2. The value of a destroyed freight car shall be

12- its depreciated value pursuant to the then current

13 rules for the Association of American Railroads or

14 successor organization for the type, or most similar

15 type, or car covered by such rules.

16 A. 3. The_value of a destroyed locomotive shall be its

17 reproduction cost new less depreciation computed on

18 the basis of reproduction costs but no more than sixty

19+ percent (60%) of such reproduction costs.

20 A. 4. "Joint Property": The Joint Track and all appur-

21 tenances thereto and underlying land which, by reason

22 of this agreement may.be used by both parties, and·al]

23 motive power, cars und equipment engaged in the main-

24 tenance, renewal, removal, inspection or operation

25 thereo f for the benef it o f the parties. Any' lacomos-

26 · tive or equipment shall be deemed Joint Property whili

27 engaged in or incident to the performances of service

28 the cost of which is included in Loss or Damage for

- 14 - 2.-,6-7%



1. which the parties are jointly liable.

2 . A. 5. "Joint Employee": An officer, agent, employee,

3 or contractor while engaged in maintaining, repairigE,

4 renewing, removing, inspecting or operating Joint

5 Property or in making additions.or betterments thereto

6 or in dispatching, giving orders for or directing

7 . the movement of trains or performing other service,

8 for the common benefit of both parties hereto.

9 A. 6. "Sole. Employees" and "Sole Property": Employees,

10 motive power or equipment while engaged or about to

11 engage in switching and handling cars of only one part

12
 'or in performing other services for the exclusive bene

13 of one party shall, for the purpose of this Section 12

14 · be considered the Sole Employees or the Sole Property

15 - of that party.

16 A. 7. For the purp6se of this Section 12, equipment of '~)

17
 -foreign lines being detoured over the Joint Property

18 by·authority of SP and all persons other than Joint

19 Employees arranged in moving such equipment, shall

20 be considered the Sole Property and Sole Employees

21 of SP.

22 A. 8. Motive power, cars, equipment, and other property

23 handled or used by any party hereto shall, unless Joi]

24 Property, be considered the Sole Property of that par'

25 for purposes of this Section 12. - -

26
 ·B. Allocation: -

The provisions of this Section 12 apply only as between

28 the parties hereto. Except as herein otherwise provided, eac43

- 15- -PEL



I . party shall. bear all Loss and/or Damage to its Sole
2 Property, its Sole Employees, patrons and others on its engines,
3 cars or trains, or on or about the Joint Property in trans-

4 action of business for or with such party. Loss and Damage to

5 third parties or Joint Property or Joint Employees shall be

6 apportioned among the parties in the same ratio as the expense
7 for maintaining the Joint Track is apportioned for the month

8 in which the incident occurred (or if payment for use of Joint
9 Track is based on flat rate, in the same ratio as the use of

10 the Joint Track is apportioned for the month· in which the

11 incident occurred) . If, however, one, and not the other, of

12 · the parties contributed (by reason of the act or omission of
13 its 'Sole Employees or a defect in its Sole Property) to the

14 Loss or Damage, the party so contributing shall bear all Loss

15 and Damage to all persons and property. Notwithstanding thef .16 foregoing, if the engines, trains or cars of only one party
17 are involved in the incident, that party shall bear all Loss

18 and Damage to third parties; Joint Employees and Joint Property.

19 SD&AE agrees to accept all vehicular crossings, now or here-

20 after existing, of the'Joint Track in whatever condition they

31 may be during.the term of this agreement and will not assert

22 any claim, demand ·or cause o f action against SP and will in-

23 demnify SP against any claim, danand or cause of action arising

24 out of any crossing accident on the Joint Track in which the

25
 .engines, ·cars or train of SD&.AE only are involved.

26 C. General:

27 -~-- ·C.1. Each party hereto agrees that the acts and decisions- o:

r 28 the party hereto performing any management, maintenance

- 16 - -*,4- 2·16.79



1 repair, renewal, removal, improvement, operation or
2 similar function of or for the Joint Property shall

3 - be deemed proper and adequate, and no claim shall bA,
4 asserted against such party by reason of such function
5 or lack thereof.

6 C.2. Each party hereto shall pay promptly damages for which

7 such party shall be liable under the provisions of

8 this section, and shall indemnify the other party
9 against such damages including attorneys' fees and

10 costs.

11  C.3. Each party hereto shall have the right to settle, or

12 cause to be settled for it, all claims for damages for
13 which such party shall be liable under the provisions

14 of this Section.12, and to defend or cause to be

15 defended all suits for the recovery of +·any· -such damage
16 C. 4. In the event both parties hereto may be liable undi~)

17 the provisions of this section for any damages and the
18 same is settled by a voluntary payment of money or oth

19 valuable consideration by one of the parties jointly
20 liable therefor, a release from liability shall be

21 obtained in the names of both parties so liable; howev
22 no such settlement in exces s of Five Thousand Dollars

23 ($5,000) shall be made by or for either party ·without

24 the authority of the other party, but any settlement
25. made by either party in consideration of said- sum or

26 lesser sum shall be binding upon the-other party.
C. 5. In case a suit shall be commenced against either party

28 for or on account of damages for which the other pag*y
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7 is solely or jointly liable under the provisions of

2 this Section 12, the party so sued shall give notice

~" in writing to the other party of. the pendency of said3

4 suit, and thereupon the other party shall assume or

5 -join in the defense of such suit.

6 C.6. No party shall be bound by any judgment against the

7 other party, unless such party shall hava had reasonal
11

. 8 notice requiring· it to defend and reasonable opportun:

9 to make such defense. When such notice and opportunit

10 - -shall have been given, -the party so notified shall be

11 bound by the judgment as to all  matters which could

12 have been or were litigated in such suits.

13 13. Arbitration:

14 Any dispute over the terms of this agreement shall be

- 15 settled by a board of three (3) arbitrators experienced in
I .

.16 railroad operations, one to be named by each party and the

17 third by the two so named. If one party fails to name an

18 arbitrator (or the *two chosen do not name the third) within

19 sixty (60) days after notice to do so, such arbitrator shall

20 ' be named  upon application by either party hereto to any j udge

21 of the U. S. District Court whose jurisdiction includes the

22 Joint Track. The decision of the arbitrators shall be final

23 and binding upon the parties. The expense of arbitration shall

24· be apportioned by the arbitrators. The parties may agree upon

25 a single arbitrator.

26 14. Default:

<d ..di.- If either -party is in default on any provision under this

f- 28 I agreement and fails to remedy said default within sixty ( 60)
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1 days of written notice f rom the other party to do so, said

2 other party may terminate this agreement forthwith; provided,

3 however, that neither party shall be released from any lial-ilit>,

4 incurred before such termination.

5 15. Compliance with Law:

6 Each party using the Joint Track shall comply with all

7 applicable laws and orders of public bodies having jurisdiction.

8 If any party fails to so comply and is fined or penalized as

9 a result thereof, that party shall pay said fine or penalty

10 promptly. If as a result of such violation liability is

11 asserted to the other party of this agreement, the first party

12 shall indemnify the other party against all Costs and expenses,

13 including-attorneys' fees incurred in defending any action

14 resulting from such violation. ,

15 16. Notices:
.

16 Notices under this agreement shall be writing and shall

17· be deemed to be properly given if delivered or mailed to

18 · SD&AE. at

19

20 ·

21 Attention:

22 and SP at

23

24

25 Attention:

26 · .· 17: Successors.and Assigns:

- 27 This agreement is intended solely for the benefit of and

28 shall be binding upon the parties hereto, and their successor-z,~
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1 and- assigns, and is not intended nor shall it- be construed to

2 be for the benefit of any other party; provided, however, that·

3 this agreement shall not be assigned without the written consent

4 of both parties, which consent shall not be unreasonably withheld

5 18. Attorneys' Fees:

6 In the event any party to this agreement brings legal action.

7 to enforce its rights hereunder, the court shall have discretion

8 to award the prevailing party reasonable attorneys' fees.

9 19. Effective Date and Term:

10 This agreement shall not take effect unless it is approved

11 by the Interstate Commerce Commission ("ICC"). Upon such

12 approval this agreement shall become effective on the date

13 SD&AE commences operations on the Joint Track, and shall remain

14 in effect for fifty (50) years and from year to year thereafter

15 subject to termination by either party upon written notice tor
16 the other ninety ( 90) days before the expiration of the

I7 applicable yearly term-

18 IN WITNESS WHEREOF, the parties hereto have caused these

19 presents to be executed in duplicate the day and year first

20 herein written.

2I

22 SOUTHERN PACIFIC
TRANSPORTATION COMPANY

23 By ~~ELLL, .
(Title),«gzz€0*LHVE VICE PRESIDENT

Anest.. J »··ECE:BL--L-r
25 Senior Assistant Secretary

SAN DIEGO & ARIZONA
26 EASTERN *AILWAY COMPANY .

27
(Title)' 2 VICE PRESIDENT

28 .

/*;Zrm * 6./7 '52 LL,09-mmr-
Xs sisrant Se dretary
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EXHIBIT "C"

Buyer Location · Area Consideration

City of San Diego Baird Roll 1.37 ac. $18,925

Olson Salvage Co. Otay .50 ac. $22,000

-
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EXHIBIT "D"

- Southern Pacific Transportation Company will employ an experienced
general contractor to restore SD&AE storm damaged segments of track
and structures to their pre-storm (September 1976) operating condition
and to repair three trestles and 2.6 miles of track structure between
Mile Posts 4.9 and 7.5 on the Coronado Branch line to FRA Class I
standards of maintenance. Any storm damage occurring after October 20,
1978 will be repaired by others.

Before the September 1976 storm, the maximum train speeds permitte
were:

30 MPH between Mile Post 92.90 and Mile Post 96.61
20 MPH " " n 96.61 " " " 98.67
10 MPH " " " 98.67 n " 11 99.10
20 MPH " " n 99.10 " " " 106.56
25 MPH " " " 106.56 " " " 122.50
30 MPH " 0 " 122.50 " " " 130.00

Out of service between Mile Post 4.9 and Mile Post 7.5 on the
Coronado Branch.

The restoration of the SD&AE will be accomplished by first re-
moving all the damaged track. The subgrade will then be reconstructed
using the nearby earth as fill, compacting the new subgrade by powered
compactors or the heavY construction equipment. The trackage will thel
be rebuilt using new ties to replace missing ties and second-hand rail
of similar weight and condition. The new tracks will be surfaced to
true alignment and grade by placing suitable ballast, at least 4 inche:
below the bottom of the ties, between the ties and level with the top
of the ties. Ballast will slope on the angle of repose from end of tic
to subgrade. Ballast will be imported from commercial suppliers in
railroad ballast cars.

The damaged structures will be restored so that'an equal or great,
runoff of storm water can be passed through without damage to the
subgrade or interruption of traffic on the line. Steel piling may be
used in some structures where timber pilings were originally and
bridge decks may be.concrete instead of wood. All structures will be
rates at Coopers E 60 or greater. This means structures will support
axle loadings of approximately 60,000 lbs. on a spacing of 5 feet or
greater.

Drainage of the track area will be re-established so that normal
water runoff will not foul ballast.

When repairs are completed, maximum train speeds will be:

30·MPH between Mile Post .92.90 and Mile Post 96.61
20 MPH " " 0 96.61 . 1 98.67
10 MPH " " " 98.67 " " 4 99.10

20 MPH " " " 99.10 0 " " 106.56
25 MPH " 0 0 106.56 " " " 122.50

EXHIBIT "D"
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30 MPH between Mile Post 122.50 and Mile Post 130.00
10 MPH " 4.9 n • " 7.5 on the.,~

Coronado Branch.

These maximum speed limits for the storm damaged sections are the
same as prestorm limits.

The telephone system between El Centre and Division was also dama,
by the storm. It consisted of a pole and wire party line telephone
system with crank-type telephones located at various places, and was
difficult to keep in service because of obsolescence, theft, and
vandalism.

Prior to the storm, the Communications Department made a radio

coverage check between Plaster City and Division from Monument Peak,
with the objective of replacing the wire line with radio. It was con-

cluded that radio coverage from Monument Peak was practical for the
arear with the exception of approximately 10 miles of track into the
canyon area and in the vicinity of the tunnels. It was proposed that
the area that could not be covered from Monument Peak be covered for

the most part by a radio station at Jacumba.

The radio system planned by the Communications Department as abov

will be installed in lieu of the wire line.

The restoration will require about 20 weeks to complete.

SDSAE' s storm damaged tracks will be restored to the followin- 1
FRA Classes, as defined in the FRA's Track Safety Standards:

SD&AE Maximum Allowed
Operating Speed for

Freight Trains FRA Class

10 MPH Class 1
20 MPH Class 2
25 MPH Class 2- .
30 MPH Class 3

.
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AGREEMEIrr FOR OPERATION OF FREIGHT SERVICE

THIS AGREEMENT is entered into on February 12 i · ·4 1972,

to. bc effective in accordance with the provisions hereof,. between

SAN DIEGO AND ARIZONA EASTERN RAILWAY COMPANY, a corporation, and

KYLE RAILWAYS, INC. and WILLIS B. KYLE, INC. (collectively referred

to as "Operating Company"). .

1. METROPOLITAN TRANSIT DEVELOPMENT BOARD ( "MTBD" ) is in the

process of purchasing and acquiring by donation front Southern

Pacific Transportation Company ("SP") a corporate entity known as

~ San Diego and Arizona Eastern Railway Company ("SD&AE") which owns

1 certain rights of way,.physical assets, and operating rights,
..

agreements and licences. Said acquisition is subject to approval

by a number of governmcntal agencies, including ·the Interstate

Commerce Commission of the United States. MTDB is not acquiring

SDaAE with the.intent or purpose of engaging in either operatiori

of freight service or passenger transit service. At the timc

MTDB acquires SD&AE Operating Company will be under contract to

SDKAE to provi.de frej.ght. survice. . M'l'DIJ intriil:., at a later date,

to make a contract with a passenger transit company for the

provision of -passenger transit service on- SDEAE right of way.

2. SD&AE is presently obligated 'to and is providing rail

service in the metropolitan area·of San Diego and in---B@ja California;

.
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Mexico and is.under a continuing obligation to provide rail service

between Division and S·dely. However, portions of the line between

Division and Scoly have been damaged by storm and will require

restoration .before freight service can. be resumed on that portion.

When MTDB acquires SD&AE, SD&AE will relinquish to SP the portions

:of the right of way from approximately one mile west of Plaster

City to Seely. MTDB and Operating Company agree that the Memorandum

of Intent executed by SP on October 20, 1978 between MTDB and SP

is incorporated hercin by reference, and agree that MTDB, Opera-

ting bompany and SDGAE are bound by the applicable terms thereof.

Provided that MTDB shall review, and 6onsult with Operating Company

regarding r the definitive agreement contempla·ted in such Memorandu1

- of Intent, before execution of such definitive agreement. Provided

further, that if such definitive agreement contains terms and

conditions which differ materially from those of the Memorandum of

Intent, which materially- affect the rights or obligations of

Operating .Company hereunder, that Operating Company' shall have the

right to cancel this Agreement on thirty (30) days notice to
..

SDGAE and MTDB.

3. Operating Company is composed of two California corpora--

tions. .These will perform the obligations of Operating Company

through a subsidiary ("S.ubsidiary") which will be formed for the.

1! 9 X
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purpose of operating SD&AE and providing the freight service which

SDGAE is obligated to provide. Operating Company shall operate

freight service as provided herein by (1) assuming control, through

its wholly-owned subsidiary, of SD&AE immediately prior to the com-

plction of the acquisition of SD&AE by MTDB, and (2). then providing

freight service as set forth in this Agreement. .This. Agreement is

an agreement for the provision of freight service only. By entering

into and performing this Agreement, Operating Company *does not in-

tend to, and shall not be deemed to have, assumed -any pre-existing

obligations of SD&AE, whether by contract or otherwise.

,.

1 .
This Agreement shall not take effect "unlessand until MTDB

f.r 4 . Thic 7% 7--r --40 -.- . i - contingent upon burchasc b·· '· im. of rD &'.3 ,001/
c purchases SD&AE, -whichpulchase,  by the ternis of the a~re;ment for

whic!1 purch-ic, by the terms of this :.grccmenb-between ::TI)1: and CP, ~
Sale and Donation of SDaAE to MTDB L atween MTDB and SP, will be effective
t.·ill bc cffectivc on the day on t.·hich the ICC approval of tlic trans C.*
at the close of the escrow as set forth in Section 8 of said agreement.

~)6<fer of ED:.AD to ::TDIS--is Zinal. By a separate agreement of even date,

h#< MTDB has agreed  with Operating Company to become a signatory to thi:;

Agreement and to be bound by all of its terms and conditions immedi-

ately upon the purchase by MTDS of SDIAE.

5. Right o f Wav ·

The right of way owned by SDAAE over which Operating Company

will provide freight service is described in Exhibit A hereto, but

in.general  terms consists of the exclusive use bv Operating Company

of the line (in a res tored condition) from Division to approxim.ately · '

<- one mile went of Plas.ter CitY; the .

. l<'.Wl'
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so-called Coranado Branch line; the 50-called Baja Califor
nia linc;

joint use of the main .line between the City of San Diego and the

International Border at San Ysidro; and .the joint use of the linc

from the City of San Diego to the Parkway Plaza area in El Cajon.

The exclusive use right of. way is designated in blue on said Exhibi t,

and the joint use right of way is designated in red on said

Exhibit A.

6.· Term.

The initial term of this Agreement shall be ten ·(10)
• its effective date.

years from the .date on which Cpcrating Company assumes cont=cl of C<J*
· 4

the Properties or--*non-Jene 30,. 1979, t.hichcvcs first oecurc. Operati

Company shall assume control - of SD&AE and its Properties immediate-.~

upon the closing of escrow for acquisition of SDCAE by MTDB pursuant
said for the Sale and Donation of SDIAE to MTI

to the terms of ·bhe Agreement rc ferrcd to in Paragraph 2 =bove.
said -escrow has not closed obta.inst and the 0€,D'|1*In the event that ICC (12,1.. 06 .1 ha u i ot hz-.1

~~~~ acquisition·of SDS.E Ir :rES conf:11=·atcd by December 31, 1979, then

either party shall have the option to cancel this Agreement by

delivering written notice of cancellation to the other party at.
.

any time thereafter and Operating Company's security deposit,

together with interest, will be returned to it forthwith, unle SS
--

the +parties have mutually agreed in writing to an extension.

$ i

7. Op tien to Renew.

Provided .Operating Company is not in default at the ti:.~

· of any right to exercise its option to renew, Operating Company 1



i. '
-

,

4

'shall have the right to rencw this Agreeme
nt for four (4) additional

10-year periods ·as follows: The first option to renew shall be

for a period of ten (10) years and shall be exercised during the

ninth year of· the initial term of. this Agreement; the second

option period shall be for teri (10) years and shall be exercised

during .the .ninth year of the first renewal
 term of this Agreement;

the thi.rd option shall be for ten (10) years and shall be exercised

during the ninth year of the second renewal period of the term of

this Agreement; and the ·f6urth option shall be for ten (10)

years and shall be exercised durin-g the ninth year of the third

renewal period of the term of this Agreement
. All terms and

r conditions of this Agreement shall apply to the renewal period.

B. Fees.

Operating Company shall pay fees to SD&AE
 upon the terms

and conditions sct forth in Exhibit B hereto. SDkAE shall phy the

same fecs to .MTDD. As a matter of convenience, tlic parties agree

that Operating Company shall. remit such fees directly to MTDB.

9. Restoration, 1:,i~:1),intruel·ion .Hid M.,intrnance.

Operating ·Company shall have no obligation to reconstruct

or .restore -any.portion of the right of way which constitutes thc _-

z. right of way prior to its assuming 
control of SD&,AE. The portion

of the right of way between Division and
 Plaster City and the

, Coronado Branch line shall be restored by SP pursuant to the terms 0

.of the Agreement referred to in Paragraph 2 above. .Upon assuming N,1

11
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control of. SD&AE, Operating Company shall have full responsibility

for maintenance of the right of way, including those portions of

the right of way to be.jointly used for passenger transit. Once

restoration of a portion of the right of way for joint use commences,

the entity which will be operating the passenger transit shall

thereafter have the full .responsibility to maintain that joint use

right of way, with Operating Company paying its fair and equitable

portion (said portion shall be the freight operator's average cost

of maintaining - the balance o f the railroad exclusive o f yards,

bridges and tunnels).of such maintenance costs, including damage

caused by the acts or omissions of Operating Company. Operating

1
Company shall be given the right to bid competitively for the

rfght to provide such maintenance service. All such reconstructic~~

of joint use right of way shall be conducted in.such a manner that

it does · not unreasonably interfere with normal rail freight opera-

tions. If, after passenger train use commences on  the so-called

joint track right of way, passenger service later terminates,

then during such period of termination Operating Company shall have

the responsibility to maintain said joint usc right of way at

freight standards.

10. Security Deposit and Liquidelted Damages.

Upon the filing by SP with the Interstate' Commerce

Commission of an application seeking approval of the transfer of. thc

SD&AE corporate entity ·to MTDB and the provision of service by

. i (7
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Oberating Company as provided herein, Operating Company shall

deliver to a mutually.acceptable title 
insurance company or to

MTDB's attorney, Paul.A. Peterson
, as escrow holder, an irrevocable

letter of credit, or cash or its equiva
lent, in marketable

securities, with the right to substitute f
rom time to time, in

the sum of 'fifty thousand dollars ($50,000) to be held as security·

for the performance o f operating Company' s obli.gations hereunder,

On the thirtieth day following Opera
ting Company's obligation to

assume control of SD&AE and to comm
ence freight operations pursuant

to the. terms of this Agreement, the secur
ity deposit, together

with interest earned thereon, shall 
be returned to Operating Company,

f~ provided it is not then in default under the terms of this Agree-

ment. The parties agree that should Opera
ting Company default in

its obligation to commence freight service and continue to .provide

freight service during the first 30 days
 after it is obligated

to assulne control and eummenew freight operation, the $50,0'00 :-,hal.1.

be retained by MTDB as liquidated 
damages, since the actual

amount of damage would be impracticable or extreme"ly diff icult,

if not impossible, to hscertain. Similarly, should MTDB, upon

receiving all .necessary governmental approvals and obtaining its

funding at: a time when Operating Company is not in default,
-

default in its obligation to allow Operating Company to assume

·control of SDLAE, the parties agree that MTDD shall pay Operating

r Company the sum of $50,000 as damage, since the actual amount

.Ji..
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of damage would be dif ficult, i f not impossible, to ascertain.

Failure to obtain required state or federal approvals after- having

used duc diligence and good faith shall not constitute default.

11. Option to Purchase.

Operating Company shall have that right of first refutal

.and an option to purchase as set forth in Exhibit C hereto.

12. · Tariffs, Rates, -Routes and  Divisions.

So long as it is not in default, Operating Company shall

have the exclusive right in- the name of, and on behalf of SD&AE,

to file with appropriate governmental agencies.and to adopt new
.

or modify existing tariffs, rates, routes and divisions, and

shall have exclusive control in the management and operation of

the rail freight service, including but not limited. to labor,

dispatching of trains, assignment.of cars, assignment of crews,

and Operating Company shall have exclusive operating control of

the rail facilities, except for the joint use facilities. As to

the joint.une facilities, MTDB or the entity providing Passonoor

· transit service shall have exclusive dispatching' control, provided
.

that reasonable provisions shall be made for orderly, scheduled
-

freight service' so as not to unreasonably interfere with Opera-

.ting Cbmpany' s obligation to maintain· effective freight service.

Operating Company shall have no obligation to bid for or provide.

passenger transit. .
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13. Obligations of MTDB and SDGAE.

MTDB and SD&AE each aqrces to:

(u) Cooperate with and assist · Operating Company to

maintain and obtain all necessary permit
s, clearances, agreements

and other requirements for operations and ·maintenance;

(b) Cooperate*with Operating Company to o
btain federal,

state or local grants which may be available
 from time to time

for upgrading or insuring the continued ope
ration of the railroad;

(c) Cooperate  with and assist Operating Company w
ith

regard to negotiations with Santa Fe, S
P, the Mexican Government,

Port of San Diego and other federal, state add 16cal governmental

-

agencies as may be appropriate to insure co
ntinued and expanded

1 .0
freight service;

(d) Assist Operating Company to the maxi
mum extent

feasible in the solicitation of additional shipments by rail; and

fe). Work with Operating Company to insubc that track

design and construction for transit operations are planned and

implemented to insure minimum disruption of either freight

service or passenger service.

.

14. Obligations of Operating Company. 
. - -

Operating Company agrees to:

(a) Commence and thereafter use its best efforts on

a continuing basis to maintain adequate fr
eight service throughout.

. P
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SD&AE' s area of operations, ihcluding the providing o f adequate

engines and cars (subject to the 
regional engine and bar supply);

(b) · Cooperate to the fullest extent possible with Santa .Fc,

SP, the Mexican Government and Port of San Diego to insure an,

uninterrupted and efficient flow o
f freight shipments to and

> from the north, the south and the east;

(c) De subject to the direction of the
 passenger transit

dispatcher with  regard to all joint use facilities ·which directions

shall not unduly interfere with prdvision of adequate freight

· service;

(d) Maintain all. the· right of way and physical properties
..

operated under the terms of this Agreement in at least the same ge.-r

condition in e ffect at the time o f takeever by Op;erating Company,

having due regard of the necessity
 to maintain such right of way

and physical properties in such manner as will . assure continued.

freight service on a competitive ba
sis;

(e) ' Maintain an inventory of parts and equipment necessary

I.
and appropriate to carry out Operating Company's obligations of

maintenance hereunder, and at least at the same dollar level as

. ·· was such inventory at the time Operating Company assumed control
..
-

of SDSAE;

(f)· Continuously comply in all ·material respects with aIl

lawfully enacted federal, state and local laws, ordinances, rules

and directives applicable to Op
erating Company's operations,- 1

. . luc .
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r .
including use of minority businebses and small business concerns

and compliance with all applicable fa·ir employment practices;

(g) Make timely and accurate reports to all Mexican, federal,

state and local regulatory and safety agencies having jurisdiction

over Operating Company's activities;

(h) Actively promote and solicit additional shipments by '

rail;

(i) File with MTDB one copy of every report filed with a

Mexican, federal, state or local regulatory or safety agency at

the same time such report is filed-with any such agency; and

(j) Use its best efforts to see that qualified minority

business enterprises shall have the maximum practicable opportunity
-

to participate in the performance of this Agreement. Operating

Company may rely on written representations by subcontractors

regarding their status as minority business enterprises in lieu

of an independent investigdtion;

(k) Under the Agreement re ferred to in .Paragraph 2 above,

there will be certain receivables and payables of SD&AE to be

accounted for after MTDD acquires SDEAE. The parties agree that

a special impound account will be created to account for such

matters, and that neither the payables nor the receivablcs are

the obligation or property of Operating Company. SP will be

permitted to establish such reasonable procedures at its own

expense as may be deemed appropriate by SP to satisfactorily

- resolve such matters;

. . .}4
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(1) To assume full responsibility for all liabilities of '*'9

SD&AE and/or Operating Company causes
 of action arising after

Operating Company assumes control o
f SDCAE, and to hold MTDB

harmless from, indemnify it against, and ·defend it against all

such claims and liabilities. Operating Company shall have no

liability for any claim, the cause of action for which arose prior

.to its assumption of control, and MTDB
 will indemnify and hold it

harmless from and against·~all such claims an
d liabilities.

15. Force Majeure.
1 . .

(a) The parties hereto will be excused fr
om performance

of any of their respective obligations hereund
er, occasioned by

. any event beyond their· respective control (not due to their own ·1
.

fault or actions), which shall include without limitation, actions

of Mexican, federal, state or local agencies; imposition of

governmental requirements creating burdens which causes performance

of this Agreement to be conunercially impracticablci (·such as

compliance with environmental quality, energy 
consprvation or

occupational safety requirements) ; by. acts of God; by strikes

or other labor troubles beyond the reasonable anticipation ·or

controlof the parties; by interruptiori of service caused by

explesions, fires, vandalism, malicious mischief, or unavoidable--

interruption or cessation of service by a connecting railroad:

and
-

4 
1

f IN¥ 7\\
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(b) Operating Company wi-ll not incur liability for any

.failure to perform the rail freight service if such failure is

the result of any condition attributable to maintenance or .track

conditions which existed on the e f fective date of..the commencement

of operations.

16. Insurance and Hold Harmless·. ...

' (a) Except-as provided herein,+MTDB or its agents,

directors, officers and employees, shall not be held liable for

any claims, liabilities, penalties, fines or for damage to any

goodg, properties or effects of any person whatsoever, nor for

personal injuries to or deaths of them, or any of them, caused by

/1.i or resulting from any acts or omissions of Operating Company, its

agents, employees, independent contractors, joint ventures, partners

(including.·but not limited · to failure to comply  with any obliga.-

tion under Paragraph 14), or representatives; Operating Company

further agrees to indemnify and save free and harmless MTDBran
d

its authorized agents, officers and employees against any of the

foregoing liabilities and any cost and expense, including reasonable

: attorney's feeg incurred by M'rr)B on account of any claim therefor,
.

includin-g claims by 'reason of alleged defects in service, changes

in services+, or any other work or services done cr provided. by.

Operating Company pursuant to this Agreement.

f 16
.
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(b) Operating Company, its agents,- directors, officers and

.
.

, employees shall not be held liable for damage ·to any goods,

propcrtics-or affects of any person whatsoev
er, nor-for personal

injuries to or. deaths of them, or any of .them, caused by or

resulting from any acts or omissions of MTDB
, SD&AE or their

respective agents, employees, independent gontractors, joint

ventures, partners (including but not limited to failure to comply

with.any obligation under Paragraph 14), 
or representatives or

conditions of right of way and physical pr
operties of SD&AE

existing prior to the time Operating COmpan
y assumes control of

SD&AE, or transit services; MTDB further agrees to indcmnify and

save free and harmless Operating Company and its authorized

aghnts, directors, -officers and employees against any· o f the fore-

going liabilities and any cost and expense, including reasonable 7)

attorney's fees incurred by Operating Compa
ny on account of any

claim therefor, including qlaims by reason of alleged defects in

services, chan.ges in services, or any other work or services done

or provided ·pursuant to .this Agrdcment.

(c) Operating Company further agrees to provide at

least -$2 million in bodily injury Und properly damage liability

insurance and to name MTDB and SDGAE. as additional named insurads. Tl

deductible:or self-insured portion .of these insurance limits shall

be .no .greater than fifty thousand dollars ($50,000) without

written amendment -to this Agreement.

.

0.-p
i VE
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(d)' MTDB agrees that subsequent increases in Operating

Company insurance costs due to the joint operation of rai
l freight

and light rail transit services on common facilities shall 
be

borne by MTDB. In the event the parties cannot agree on Eul

appropriate allocation of these additional costs-, the issue shall

be submitted to arbitration.
,

17. Choice of Law.

This Agreement shall be interpreted in accordance w
ith

I the.statutes and laws of the United States of America 
and the

State of-California.

18. Termination of Agreemdnt. ..

(a) Upon default of Operating Company hereunder, MTDB may

terminate this Agreement at any time during its initial
 or

.subsequent term, upon furnishing 30 days written notice to

Operating Company of its default, except that such notice with

regard to payment of monies shall be 10 days, provided that if

such default ic cured within the applicable notice period, this

Agreement shall continue in full force and effect, and such

.notice of default shall be deemed rescinded.

(b) Causes for termination of Operating· Company for

default.shall bc as follows: .

r :.4*
..

- r i
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(1) Failure to.provide freight services as
..

required under this Agreement·or by the

·Interstate Commerce Commission.

(2) A filing of bankruptcy by Operating Company,

or an assignment for the- benefit. o f creditors·,

. 0 or actual insolvency.
I .1

·(3) Failure .to maintain the right-of way and physical

properties in accordance with the terms hereof.

(4) A. course of conduct of operation by Operating

Company in.a manner which, upon proper
.

administrative hearings, is· found to jeopardize

-the health or safety o f the general public.--·-  ·

(5) Failure of Operating Company  to make required"p

fee payments.

(6> Any other material violation of the terms of

this Agreement, including the payment of

. 
1

monies. -

(c) If the default (other than the payment of money).

of Operating Company cannot be cured within 30 days, then

provided Operating Company commences such cure within the 30
-day

period, and diligently in good faith proceeds to domplete such

cure, theh the .time within which such default must bc cured shalir

be extended for a time which is reasonable under 011 the

circumstances.

. 1
.o:E·. 1 1 .A·. ·

--H
,1
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(d) In addition, the parties agree that in the eve
nt of

termination, a final accounting shall be rendered by an .independ-

ent certified public accountant experienced in railroad accounting,

mutually agrecable to the parties, the c
ost of which shall be

equally shared between the pi=tics, and thmt the - indicated final

settlements shall bc paid- by the appropriate party within 30 days

notice,· or may be withheld from funds which would. otherwise 'be

payable, as such accountant shall deem appropriate.

(e) Operating Company may, at any time
 after the

initial term of this Agreement, te
rminate this Agreement by

providing six months. advance notice, · In the event. o f such termina-

tion, thc parties agree that a final accountin
g shall be

rendered by an independent chrtified public
 accountant under the

same terms and conditions outlined above.
.

(f) Both parties recognize that the termination and

replacement of Operating Company may require prior PUC and ICC

approval before such termination or re
placement can be effective,

and agrce to cooperate in offecting an orderly transfer of

responsibilities and to abidc by rclated final PUC and final ICC

I findings, subject to the right of such party to appeal such

findings to a  court of competent jurisdittion.

19. Notice.

<- Any notice required or permitted u
nder this Agreement

. shall be in-writing and may bc personzily served on the other <

t. f.)
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party, by the party giving notice, or may be served by certified

mail, receipt requested, to the ·following· address; or such

other addresses/persons as the parties may direct:

MTDB 'General Manager
- Metropolitan Transit Development Board

620 "C" Street, Suite 400
· San Diego, CA 92101

!

Operating Company Willis B. Kyle, President -
Kyle Railways, Inc.
World Trade Center, Room.205
San Francisco, CA 94111

' 20. Attorneys' Fees.

In the event any party to -this Agreement brings legal
.

Action or requests arbitration to enforce its rights hereunder, th.

court or arbitrator shall have discretion to award the prevailing

, party reasonable attorneys' fees.

./ I

21. Arbitration.

(a) General - In the event of any unresolved disagree-

ments between the parties concerning the construction of the

Agreement or performance by each of the parties hereunder, the

parties shall submit such disagreement to arbitration.

(b) Procedure - The party desiring arbitration shall

give. notice. in writing.to the other party and identify the matters

.. in issue and · designate an individual as their arbitrator. Within

ten (10) days thereafter, the other party shall, by written noticelc
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tb the original party, agree. to said arbitrator or appoint a

second arbitrator. The two arbitrators so appointed shall, wi'thin

ten (10) days.thereafter, appoint a third arbitrator as mutually

agreed, and the three arbitrators shall hold the hearing and

commence to determine the matter within thirty (30) days of the

appointment of the third' arbitrator. If  the second arbitrator

shall. not have been appointed, the first arbitrator shall procewd

to commence to determine the matter within thirty 
(30) days of

the failure to so appoint a second arbitrator. If the two

arbitrators selected by the parties are unable 
to agree upon the

third arbitrator,.the third arbitrator shall be appointed by the

.r American Arbitration .Association.

(c) Except as otherwise provided herein, the ar
bitrators

shall arbitrate the issues in accordance with 
the rules and

procedures of the American Arbitration 
Association., and a

determination of the majority of the arbitrators, or of the sole

arbitrator as the case may be, shall be final.an
d conclusive

between and upon the parties, and judgment 
upon shme may be

entered in any court having jurisdiction thereof. The arbitrator(s)

shall give written notice o f their ·findings to each party.

(d). The expenses of arbitration, except
 for payment

.of each respective party's counsel fees and fe
es of experts, shall

be borne by the party against whom · the arbitrators' determinaticn
.

' is rendered in such proportion by each party as may be determined e

by the arbitrators; -provided, however, that it is the intent

103(
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,of the parties that, to' the extent determinable, the expenses be

paid by the losing party.

22. Scvcrability.

If any term, covenant, condition· or provision (or part

thereof) of this Agreement or the application thereof to any

person or circumstances shall, at any time or 'to any 'extent, be

invalid or unenforceable, the remainder of this Agreement, or

; the applfcation of such term or provision (or remainder thereof)

to persons or circumstances other than. those as to which it is

held'invalid or unenforceable, shall not be affected thereby,
.

and each term, covenant, condition and provision of this Agreement
..

shall be valid and be enforceable to the fullest extent permitted

.by law.

25. Ent.ire Agreement:

This- Agreement 'shall contain the entire agreement of

the parties and shall supersede. any and all prior or contemporaneous

representations Coral or written), agreements, or oral or written

understandings between the parties. No term or Provision of this

Agreement may..be changed, waived, discharged or terminated orally,

b.ut -only bv an instrument in writing signed by · the party against

· ·which the endorsement of the change, .waiver, dischar;ge or ter-

mination is sought.
.

..

. 11 E

/
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24. Warranties and Representations.

(a) MTDO and SDGAE eacli warrants and represents to

Operating Company as follows:

(1) That it is duly organized, validly -existing

·and in good standing under the laws of, as

to MTDB, the State of California and as to
. i

SD&AE, the.State of Nevada.

(2) That it has the power and authority to-enter

into this Agreement to carry out its obligations

under this Agreement.

(3) That entering into and .performance of this

Ag,rcement on the part of such party does not

violate iny agreement with any person or

entity, statute, rule, regulation, order, writ,

injunction or decree of any court,. administra-

tive agency or governmental body, or its

organic documents.

(4) That MTDB is proceeding to use its bestir
efforts to acquire SLINAN; th.,t M'J'I )11 1:;

,seeking the neces cary governmental approval

to acquire SD&AE and to have Operating Company_

provide freight service as contemplated herein;

: and that it has·the authority to enter into
this Agreement.
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(b) Operating Company warrants and represents as

· follows:

(1) That they are corporations duly organized,

validly existing and in good standing under

the laws of ~ the State in which ·incorporated.

(2) That they havethe full .power and authority

to enter into this Agreement and to carry out

the functions undertaken in.this Agreement,

. subject to. all apg,licable governmental

approvals. '

· ·(3) ·That all corporate or other proceedings required·

to be taken by or on the part of Operating

Company, to authorize Operating Company to '~

-enter into this Agreement, and to perform the

rail service set forth herein, shall have been

duly taken as of the date of commencement of

the operations under this Agreement.

(4) That the execution of this Agreement.and the

operation of the rail freight service- shall

not violate any agreement with any person or

'entity, sta tutu, rule, regulation, order, writ,

injunction or decree of any court, administra-

tive agency or governmental body.

.

. I

I '
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25. Assignment.

This Agreement shall be binding.upon and inure to the

benefit of the parties hereto and their respective successors and

assigns. Operating Company's rights hereunder shall not be

assignable whether by way of assignment, sublease, license or

otherwise, -directly or indirectly, without MTDB' s prior written

consent, except that an assignment to a wholly-owned subsidiary

may be accomplished upon notice to MTDB, and .provided that such

assignment shall not relieve Operating Company of any of its

obligations hereunder. This Agreement is not intended, nor shall

it be construed to be for the beneift of any person dr entity

· not a party to this Agreement.

26. Conflict of Interest.

No employee, officer or Board member of MTDB shall have

a financial or other personal interest in this Agreement, 02 any

contract or'sub-contract, or with Operating Company, in any way

diFectly or indirectly.

27. Utilization of Small Business Concer,r:.

Operating Company agrees to accomplish the maximum.

am6unt. of sub-contracting to small business concerns that Operating

„Company finds to be consistent with the efficient and economical

<- performance of this Agreement.

.

I -10 8
5 -
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28. Status of Operating company.

Operating Company is an.independent contractor, and in

no way shall it be deemed to be an aff iliate, partner, · joint

venturer, or associated in any manner whatsoever with .MTDB.

.29. Capital.

Operating Company shall have an initial combined net

worth of not less than $3.5 million.

..

30. Taxes.

Operating Company-shall be responsible for and pay when
.

due all taxes actually due and payable by it as a result of· its ,•,

performance of its obligations hereunder. MTDB shall be held

* harmless from, indemnificd against and defended against all

claims and liabilities with regard thereto.
.

31. Personnel.

Willis B. Kyle and.Lynn T. Cecil shali use their best

efforts·to promote SDAAE and Operating Company. Operating Company

will provide such personnel as shall be necessary to perform its

obligations .hereunder, and will maintain a corporate office .in. __

San Diego County, California.

.. ~.4.
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32. Collateral Revenue'

f* Subject to the' Agreement referred · to in Paragraph 2
..

. above, all collateral revenue, such as from billboards ·or

concessions on joint .use property shall ·belong to MTDB; all

such revenue including, but not limited to rental income on

exclusive freight use property shall ·belong to Operating

Company.

33. Monitoring of Rostoration and Reconstruction ..

MTDB and Operating Company shall have the right und

cooperate with one another to monitor the restoration and

reconstruction required of SP under the provisions of Paragraph

, 2 above.

34. Joint Use Provisions

. Operating Company and SDaAE shall sign and enter into

such agreements and con tracts with MTDB (and/or the company

contracted with by MTDB to conduct transit service on the joint

use portions of the right of way) and sign such applications

as may be necessary to effectuate tile intent and t.elnns of this

Agreement as to use of the joint tradk right of way for transit

purposes. In that regard, such contracts, applichtions and

permits include but are not limited to licenses, leases, easement,
..

construction, maintenance, dispatch control and crossings. It

is agreed that the transit purposes of MTDB shall have the highest

priority in terms of use of the joint track right .of way,' and in

- case of dispute, its decision shall Ibe final, but that the freight

service on said lincis shall not be unreasonably impaired or inter- ~ ·.
1 1 1fer.ed with. The parties acknowledge that reconstruction and f ¢

.

maintenance of this joint use right of way to make it suitable ,



C for transit use will involve temporary disruptions of

freight service, and that the freight service scheduling ,.

will have to be designed to accommodate and interfere with,

to the·least possible extent, the transit use.

35. Non-li.ability of SP

SP shall have no liability in connection with this Agree-

ment for Operation -of Freight Service, and. the parties to this

Agreement agree to hold SP harmless from, indemnify it and

defend it against any and all such liability, provided that SP

agrees to defend, indemnify and hold Operating Company, SD&AE
..

and MTDB harmless from and against any and all demands, claims,

damage, loss and liability based upon or arising out of the

operations of SD&AE prior.._to.Operating Company assuming control

over SD&AE. 1
IN WITNESS WHEREOF, the parties have executed this Agree-

mcnt this 12th day of February , 1911.
..

..

.

. f; t
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(' · JPEPATING COMPANY: SAN DIEGO METROPOLITAN TRANSIT
- ,pEVELOPMENT BOARD

KYLE RAILWAYS, INC..

1* .. '47/, - By ~1-It'.f/k,lbou.£-
bH ./74/POEt-* /?9 / 1.,t> judith gauer ,>Chairpetson

Willis B. Kyle, Pres£472Jft

- .And

 
(fiErr,/  .  -

WILLIS B. KYLE, INC. ·ILL--l I.'. :icloon Thomas F. Larwin
General Manager

81 <1.-ZZ,c-/7/»_ Py 0- l.•C
Willis 13. Kyle, Pres~~911

SAN DIEGO AMI) ARIZONA 1¥STERN
RAILWAY COMPANY

Approved as to form: . .Befh...
PETERSON, GAMER,·MUNS & PRICE vic.t. P*efiden t

A Professionul Corporation , A\Al ri,9 4 1,5
1 

BY J · F - v "g·VY,%,-Xj

By :~sisT»rr Secretary :
 I

.

~A Paul X. Petirson
·Legal Counsel for MTDB

Approved as to form:
k.<-.--h '

*-·,£-L_:85-771/l.€7, r u i./ - --
Legql g.,uip;01 for
OPEFA:FING COMPANY

.

.

.

. .

r. ~
. . A. 1,

V:1



.

I. 1 1

..

f EXHIBIT B - FEES
1

A) OPERA'TING COMPANY shall pay to MTDB minimum .fees as

follows:

1. For the first calendar· year after OPERATING COMPANY

assumes control of SD&AE, one thousend dollars

· ($1,000.) per month.
11 . . .

- 5 2. For the second year, two thousand dollars ($2,000.)

per month.

3. For the third year, three thousand dollars ($3,000.)

per month.
.. 4 . For the fourth and all succeeding years , three

thousand dollars ($3,000:) per month.

. B) In the event OPERATING COMPANY does no-t have profits for 1

the first, second or third year of operation of SD&AE, as set

forth in the ICC form R-2 to·.be filed by OPERATING COMPANY,

then the fees otherwise. payable for such period shall be. defpr-

red until such time as OPERATING COMPANY's profits are sufficient'

to pay all current and deferred fees.

C) After the third year of operation, the minimum.fees specified

above shall bc increased to $80,000 per year.in any year in which

OPERATING COMPANY has freight+ operating revenues from operation

of SD&.AEof-between $4 and $5 million, to $125,000 if freight

operating revenues are between $5.and $6 million, to $180,000

- if freight operating revenues are between $6 and $7 million,

to $245,000 if freight operating revenues are between $7 and $1

million, to $320,000 if freight operating revenues arc between1 f /
fi·'i!'
\i 111



.$8 and $9 million, and to $405.,000 if freight operating

revenues are $9 million or morc.

D). All fees are payable upon the due date of filing of the

. ICC form R-2  by OPERATING COMPANY. All fees are subj ect to

final acceptance or adjustments by the ICC.

E) This fees schedule is subject to review. and renegotiation.

every five (5) years after the commencement of the term hereof,

subject to the arbi tration provisions hereof, if. the parties

are unable to agree on a reasonable upward or downward

adjustment.

F) For purposes of determining freight operating revenues

hereunder, all freight revenues attributable to this Agreement end/

to the operation ef· SDGAE, whether by OPERATING COMPANY, by
.

a subsfdiary company or otherwise, shall·be included.

I. .

.

.r

4 d i
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EXHIBIT - C

OPTION TO PURCILASE AND RIGHT OR FIRST REFUSAL . . 1
I.

1. OPERATING COMPANY shall ha
ve the right to exercise 

an

option.to purchase SD&AE at any time after the third anniver-

.. sary of the ' effective date of this A
greement. This right

shall not include the so-called joint trackage right of way .

between San· Diego and San Ysidro and between San Diego and

El Cajon, which jdint trac
kage shall be retained by 

MTDB.

This right shall continue during the original term of this

Agreement or any renewals 
thereof, so long hs OPERA

TING COMPANY

is not in default at the time of exercise of said option, or

l

at the ·time of closing of such 
purchase. ..

2. The purchase. price for.SDAAE shall be'its fair market 1

value, as defined herein, less any credits as provided 
herein.

3. OPERATING COMPANY shall Yend written notice to MTDb of its

exercise cf option at least :;ix (6) months in advance of its

intended effective date of purch
ase.

' · 4. With the notice of exercis
e, OPERATING COMPANY shal

l specify

. its choice as appraiser, pursuant to the appraisal procedure

specifiell below.

5. The 'terms of.payment shall be as follows:

a) At the time-of exercise of 
option, OPERATING COMPANY

'- shall forward to MTDI) a cashier's check for twhnty-five

.

thousand dollars' ($25,000), which shall be a non-refundable

security deposit to insure OPERATING COMPANY' s performance. -9:

% ~ 

.ir

. The parties agree that inthc event .OPERATING COMPANY defaulf::!r,
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 in its purchase, the said $25,000 shall be retained as

' 0 -liquidated damages by MTDB, since it would be impracticable

and extremely difficult, if not impossible, to -ascertain·

the actual damages.

. b) At the close of tlic purchase, MTDL; shall be paid

cash, or its equivalent, equal. to ten percent (100) of the

purchase price (including the $25,000 deposit), and the

balance of the price shall be evidenced by a promissory noie

payable in equal monthly installments or more
, including

interest and principal over a 30iyear period corrmencing at

the close of the purchase. The note shall be a standard form

Title Insurance and Trust Company sec
ured installment note,

( shall bear interest at the same ratc from time to time charged

by the State Highway Fund (or its equivalent) on loans or

advances, and shall be secured by a. security agreement covering

all ownership rights in the corporate entity known as SD&AE,

a security 'agreement covering all personal tangible propcrl·.v

of SDLAE, and a deed of trust covering all real property .inter-

ests of SD&AE, including for such purpose easetents, licenses,

oper.iting rights ..md other right.:; which arc inherently a part

of the bundle of rights which compose an operating railroad.

.The interest rate shall never exceed the
 maximum permissible

rate that can be charged by MTDB under 
California law.

c) The parties agree that. no title policy will be

<'~ provided at close of purchase. 4
d) The purchase shall close after the appraisal process

,

has been completed and the value established, and on the day L R
\/ t.1

4
9
*
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; on which any required ICC or other governmental approva
l

is final. 
.. . 1

e) The appraiscrs shall appraise the propcrty at fair

market value, by using then accepted appraisal techniques and

approachas,+ except. that this Agreement. For·Operation o.f Freight

Service shall- not be

considered for the purposes of capitalizing rent or deter-

mining value in any way ·

f) To the extent that OPERATING COMPANY can establish

to the appraisers' satisfaction that it has made capital

improvements with its own capital funds (as. opposed to standard

Aaintenance) on the right of way owned by SDEAE, OPERATING

t
COMPANY shall receive full credit against any portion of the

purchase price in excdss of '$5 million for all such improve- 0-~

Rents. Should the purchase price be less than $5 million·,

OPERATING COMPANY shall receive no credit for such capital

improvements. For purposes of determining capital improve-

ments, .thd. appraisers. may consider all relevant factors,

including ICC and PUC forms filed by OPERATING COMPANY. Funds

obtained directly or indirccl.ly or traceable to public grants,

whether from feclentl, st:iti.· ur lue.il :;unt n.·s, ·:;hal.1. ill.'ll .1.c

considered for purposes of this subparagraph. ,

6.-' .a) After receiving written notice of the selection of- -

+ OPERATING COMPANY's appraiser, MTDB shall; within thirty (30)

days thereafter, select a second appraiser and notify OPERATING ~

COMPANY of such selection in writing. The two appraisers

soselected shall select a third appraiscr. Within forty-five f'~
J \\ 1..I K.
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(45) days after selection of the third appraiser, the three

appraisers shall, by majority vote, determine the fair market

value of SD6AE, including in their appraisal. due consideration

for all factors, including the + operating status of SDaAE, its

gross and net revenues, its gross and net profit, its assets

and liabilities, including right of way, operating agreements,

licenses, easements, .grants and all other data considered

pettinent to a thorough appraisal.

b) If for some reason the appraisers are unable to decide

upon the fair market value,·either party may request the

Presiding Judge of the San Diego Superior Court to appoint an

Active or retired Superior Court Judge to review the appraisal

proceedings and 'make a final determination of value.

c) The final determination of value· by the appraisers or

by the judge shall be binding and enforceable in accordance

with California law then in effect relating ·to arbitration

proceedings.

7. Should OPERATING TOMPANY default in its obligation to

purchase after exercising its option, or shoold the ICC or PUC,

or any other governmental agency with jurisdiction, fail to

approve OPERATING COMPANY' s purchase, then this Option to

Purchase and Right of First Refusal shall theroafter be null

and void.

8. 'Should MTDD propose to sell SDGAE te any other person or
.

f _ entity (other than to another governmental entity or agency '

- having substantially the same purpose as. MTDB,,provided that th*
C \1 3

any such entity or agency shall agree.to be bound by the 11;



..

f~ , terms of this Option to Purchase and Right of First Refusal,

then OPERATING COMPANY shall have a right of first refusal for

a period of thirty (30) days after written notification of such
proposed sale to· subs titute.itself in place.of such proposed
purchaser, subject to all .of' the terms and conditions of such
salc. Written notice: of election to exercise this right of

firs.t refusal shall be delivered to MTDB within such 30-day

period. This right shall not apply to the bo-called joint

trackage right of way between downtown San Diego and El Cajon

and between· downtown· San Diego and San Ysidro.

9. The parties agree to use their best efforts and diligently
pursue in good faith all rights and obligations hereunder.

© Any dispute not otherwise covered in this Exhibit C shall be
.

. resolved in accordance with' arbitration provisions c f the
Agreement of which this Exhibit is a part.

..

.

11
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MTDB DOCUMENT NO. --*.
---

(0~ SUPPLEMENTAL AGREEMENT
- Between

SD&AE Ry, KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,
KYLE-SANTA ROSA, INC., WILLIS B. KYLE, and

SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD

THIS SUPPLEMENTAL AGREEMENT is hereby made and entered into this

1st day of October, 1979, by and between SD&AE Ry (hereinafter

referred to as "SD&AE"), KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,

and KYLE-SANTA ROSA, INC. (hereinafter collectively referred to as

"Operating Company"), and SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT

BOARD (hereinafter referred to as "MTDB ") .

WHEREAS, Kyle Railways, Inc., Willis B. Kyle, Inc., and SD&AE

have an Agreement dated February 12, 1979, for assuming control of

and operation of freight service on the SD&AE; and

WHEREAS, MTDB will become a signatory to said Agreement; and

WHEREAS, Paragraph 35 of the Agreement for Operation of Freight

Service between SD&AE Ry and Kyle Railways, Inc. and Willis B. Kyle,

Inc., dated February 12, 1979, shall be equally applicable to this

Supplemental Agreement; and

WHEREAS, Kyle-Santa Rosa, Inc. is a wholly-owned subsidiary

of Kyle Railways, Inc. and Willis B. Kyle, Inc., and under date

of August 29, 1979, Kyle-Santa Rosa, Inc. made application to the

ICC to join with Kyle Railways, Inc., Willis B. Kyle, Inc., and

Willis B. Kyle to obtain authority to control through management

the property of SD&AE; and

WHEREAS, MTDB and SD&AE have no objection to this application,

provided: (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement, and



(2) the liability of Kyle Railways, Inc. and Willis B. Kyle, Inc.

to MTDB and SD&AE will not thereby be affected; and

. WHEREAS, said Agreement between SD&AE and Opetating Company

specifies in general terms*certain rights and responsibilities of

each party; and

WHEREAS, the parties desire to execute a Supplemental Agree-

ment which will be effective when and only after MTDB acquires

ownership of SD&.AE; and

WHEREAS, the parties will cause SD&AE to become a signatory

to this Agreement immediately following MTDB' s purchase of SD&AE.

NOW, THEREFORE, in consideration of the foregoing, the parties

do mutually agree as follows:

1. Pursuant to the requirements of the ICC Decision in

fl
Finance Docket No. 28917 (Sub 1-F) and (Sub 2-F) decided August 20,

1979, a copy of which is attached hereto as Exhibit "A" and

incorporated herein by reference, Willis B. Kyle and Kyle-Santa

Rosa, Inc. have filed an application with the ICC under date of

August 29, 1979 whereby Willis B. Kyle and Kyle-Santa Rosa, Inc.

become co-applicants with Kyle Railways, Inc. and Kyle-Santa

Rosa, Inc. for authority to control through management the

property of SD&AE. MTDB and SD&AE consent to this application,

provided: (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement,

and (2) the liability of Kyle Railways, Inc. and Willis B. Kyle,

Inc. to MTDB and SD&AE will not thereby be affected. .Kyle

Railways, Inc., Willis B. Kyle, and Kyle-Santa Rosa, Inc. hereby

agree to the above conditions (1) and (2).



2. So long as Operating Company is not in default of its

~ obligations to SE)&AE or MTDB, the Board of Directors of SE)&AE shall

be elected by its member, to wit: MTDB. The Board of SD&AE shall

consist of three (3) persons, one of which shall be a member of the

MTDB Board or one of its Officers, and the two other Directors shall

be Directors or Officers of Operating Company. In the event of a

default of Operating Company which has not been cured within the time

required by its Agreements, MTDB may at its option call a meeting of

the member of SD&AE for the purpose of electing new Directors, and/or

removing from directorship the Operating Company's representatives.

At such meeting,.the member of SD&AE may remove one or more of the

existing SD&AE Directors and replace them with new Board Directors

as selected by MTDB. The said Directors shall thereupon have the

~' right, without further notice, to remove and replace all the Officers

of SD&AE and replace them with Officers selected by MTDB. In the

event that MTDB exercises its option to remove and replace Directors

as set forth above, then either party shall have the option to declare

the Agreement dated February 12, 1979, as amended, terminated; pro-

vided however, that any such termination shall be subject to obtaining

all necessary governmental apprcvals, and such termination shall in no

way relieve Operating Company of liability for any default. SD&AE

shall hold quarterly Board of Directors meetings. SD&AE will notify

MTDB in writing at least forty-eight (48) hours.before every meeting,

as well as the Board of Directors.

3. MTDB, its representative, or members of SD&AE shall

have the unrestricted right at all reasonable times to inspect and

audit the physical properties, books, and records of SD&AE which

will be maintained by the Operating Company, and the physical



~" properties, books and records of the Operator and its Parent

Organization(s),.which are pertinent to SD&AE freight operations.

4. The parties agree that they shall jointly hire an

inspector of the construction, repair and rehabilitation work to

be done by Southern Pacific pursuant to its Agreement with MTDB

dated February 12, 1979. All costs of such inspector shall be

paid for and be the responsibility of MTDB, including but not

limited to wages, insurance, travel expenses, and living expenses.

5. Immediately upon closing of the sale of SD&AE to

MTDB, Operating Company and MTDB shall take a physical inventory

of all tangible assets of SD&AE to validate the SP inventory so

that within thirty (30) days of the Operating Company taking over

control of SD&AE, the amount, location and value of the tangible

assets (other than land) can be mutually agreed upon. Operating

Company will also allow an independent auditor at MTDB's expense

to conduct a sample verification of the SP inventory.

6. Operating Company and SD&AE/SP will jointly determine

the payables and receivables of SD&AE on the day before the closing

date and work out suitable procedures to handle processing of those

items after closing.

7. Operating Company will furnish MTDB with a complete

file of all SD&AE labor agreements once final settlements have

been negotiated as soon as possible after the date of closing and

proceed as expeditiously as possible to have all such labor agree-

ments transferred to Operating Company. All renewals or extensions

of such contracts shall be with Operating Company. It is the intent



<~ of this paragraph that as soon as possible all labor agreements
. shall be with- Operating Company.

8. MTDB and Operating Company will by mutual agree-

ment resolve the manner in which ongoing accounting transactions
involving SD&AE will be handled, including, but not limited to,

depreciation, receipts and expenditures, receivables and
payables, leases, etc. It is recognized that while SD&AE may

be used as a conduit through which transactions will flow, this
does not affect the basic full legal responsibility or liability
and benefit of and to Operating Company with regard to all such

matters.

9. An essential aspect of the ownership of SD&AE by

MTDB is the joint use of the right of way in the San Diegotr

metropolitan area by MTDB and Operating Company. opeFating

Company will cause SD&AE to execute leases, license or other

agreements deemed appropriate by MTDB for such joint use,

provided they are in basic conformity with the "Agreement

between Kyle Railways, Inc., Willis B. Kyle, Inc., and San Diego

Metropolitan Transit Development Board dated February 12, I979",

and with this Supplemental Agreement. Furthermore, Operating

Company will cause SD&AE to cooperate with and enter into appro-

priate agreements with various local, state and federal agencies,
and with private property owners, relating to such matters as
improvements to grade crossings, removal or addition of spur

~pk tracks, and relocation and/or improvement of joint track

-5-



facilities, provided that freight operations shall not be un-

reasonably interfered with.

10. Operating Company shall report to the first meeting

of the Board of Directors of MTDB following each quarter-year,

both orally and in writing, on the operations of SD&AE. Included

in the report will be a discussion of those items listed in Sec-

tion 14 of the February 12, 1979 Agreement and the status of matters

in the areas of labor, shippers, or with railroad maintenance. A

summary of freight services lost and gained during the quarter Will

be included. The report should be concluded with a summary of the

expectations of Operating Company on continued operations. After

the first three (3) years, at the discretion of Operating Company,
£,K

the report may be submitted semiannually.

11. In the February 12, 1979 Agreement, Operating

Company agrees to maintain the joint use track (San Diego to

San Ysidro) until restoration work begins on any portion. MTDB

also wishes to employ Operating Company to maintain each portion

of restored track until passenger transit operator is fully pre-

pared to take over maintenance as referred to in the February 12,

1979 Agreement. Operating Company will study maintenance costs

on the joint track so that an appropriate agreement can be

negotiated for MTDB's funding of maintenance after restoration

and before transit operator assumption.

Even though there is no freight service on the portion

of the Coronado branch of the SD&AE between the Salt Works and

Imperial Beach, Operating Company will study and advise MTDB of



recommended maintenance of the SD&AE facilities suitable for
r. .

freight operations. Should Operating Company desire to abandon

service, a suitable report will be prepared for action by the

Board of Directors of MTDB.

12. MTDB shall cooperate with SD&AE and Operating Company

in attempting to obtain federal and/or state funds for purposes of

improving freight operations such as, but not limited to, the pro-

posed freight yard at the International Border Area. As to the

proposed freight yard at the International Border Area, Operating

Company's obligation to match funds shall not exceed $250,000.00.

To the extent that obtaining future funds (other than the said

proposed freight yard), any local share of such matching funds

shall be the sole obligation of Operating Company, if it desires

f to participate. To the extent legally permissible, such Operating

Company funds shall be allocated to specific buildings and structures

and Operating Company shall be considered to be the owner of such

buildings and structures, provided that upon termination of its

contract with SD&AE, for whatever reason, SD&AE shall become ·the

sole owner of all such improvements. For example, if 80% of the

funds for the freight facility at the International Border comes

from state or federal funds and 20% comes from funds of Operating

Company, then any such building and structure improvements shall be

deemed to be owned by Operating Company to the extent of its dollar

contribution (not to exceed $250,000.00), until termination of

Operating Company's contract. For purposes of amortizing
04
 Operating Company's investment in said buildings and·structures,

the assets shall be deemed to have a life of ten (10) years,



coinciding with the initial term of Operating Company's lease.

The assets shall for purposes of this Supplemental Agreement

be amortized at the rate of ten percent (10%) per annum. If,

for any reason, Operating Company's lease is terminated prior

to the tenth year of the term of the lease, Operating Company

shall be entitled to a credit to the extent of the unamortized
portion of its investment, which shall be payable from future
rents or fees received by MTDB from a successor operator over

a period of ten years. For example, if Operating Company's

lease is terminated at the end of seven years, then Operating
Company would be entitled to a credit of thirty percent (30%)

. of its investment. This would be payable in equal annual

installments at the end of each of the next ten years from
rents or·fees received by MTDB from the successor freight

operator. On the other hand, if the lease terminates for

any reason after the tenth year of the term of the lease,

Operating Company would be entitled to no credits.

13. MTDB intends 'to obtain insurance covering itself

from liability to third parties and possibly covering damage to

assets of SD&AE. The fact that MTDB obtains such insurance shall

in no way relieve Operating Company of its liability under the

terms of the Agreement dated February 12, 1979 and this Supplemental

Agreement, nor shall the fact of obtaining such insurance be deemed

f
-8-



~ an admission of liability or non-liability of MTDB for any act or

event.

14. In the event any party is required to bring legal

action to enforce the provisions of this Supplemental Agreement,

a court shall have the discretion to award the prevailing party

reasonable attorneys' fees.

15. This Supplemental Agreement shall be binding on, and

shall inure to the benefit of, the parties to it and their respec-

tive heirs, legal representatives, successors, and assigns. No

party may assign any rights created hereunder without consent· of

all parties subject to this Supplemental Agreement.

EXECUTED as of the day and year first above written.

SD&AE Ry -

By: . .
President

"SD&AE"

KYLE RAILWAYS, INC.

By:
President

WILLIS B. KYLE, INC.

By:
President

KYLE-SANTA ROSA, INC.

By:
President

"Operating Company"

APPROVED AS TO FORM
PETERSON, GAMER, MUNS & PRICE WILLIS B. KYLE

~ <a A Prot282ional-Gesporat:Lon
SAN DIEGO METROPOLITAN TRANSIT

By: Ak d.4-REVELOPMENT BOARD
Paul A. Peterson --

. Legal Counsel for MTDB By >-,8rULLE*r,d,Z-~9-4.,L~
vkshyyperson
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AGREEMENT BETWEEN KYLE RAILWAYS, INC., WILLIS

B. KYLE, INC. AND SAN DIEGO METROPOLITAN TRANSIT

.

3 DE~LOPHENT BOARD

4

5| -1.- Attached hereto 'and incorporated herein.by reference-·

.63 is a copy cf "Agreement for .Sale and Donation of St)&AE to M'f·UP·"

-7 to be signed effective February .12, ·1979. ~

8 2-: Attiched hereto is Agreement for Operation of Freight

91 Service, which is a contract to bc entered' into batween Ky].c:

1OJ Railways, Inc., Willis B. Kyle:., Inc. and San Diego and Arizona

11 Eas tern Railway Company ("SDGAE") .

12 3. San Diego Metropolithh Transit Development Board ("MT D:3"

13 agrees that upon the day on which the approval bv ICC of the

,

f 14| transfer of SDGAE tb MTDS is final, .MTDB shall beco:ne obligated

15 I by and become a signatory. to the above-referenced Agreement

16 j ·entitled "Agreement for Operation of Erc:ight Service ,"- dated as '

17 of February 12, 1979, to the same extent as .if it had been an

18 origin.-1 1 itignalory liheretti.

19 4.. MTDB acknowledges receipt of th) -$50,000 deponit refet.r·,

I DA
, -F~ to in Paragraph 10 of said Agreement for- Operation cf Freight Se:

- 21 5. This Agreement shall be bindling upon. and inure tc thi

,  2 22 1 benefit of the parties hereto. their licirs, successors atid

47 •
6-' assigns.

2,1  : G . Iri the ' event any party to this Abreemeht brings · begag-

·25 ] action to. enforce its rights hereunder, the court shall- havel the1...
26
 .cliscretion to in,·ard th,0 prav.ailing perti' rer,conoble attorneys '

27 1 fees.ne• | -
IN- W t•t~'41·::t:; wIll·:1:1·:OF, :·lic: pal-tic·:: heiv#.O have exertlted thi';

1
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1 Agrecment this /3-9"day o~ -T.32%·.:,c.-··a, . 3 1979.
... . /1" ~ KYLE RAILWAYS , INC. '

/31·~ /1-70 3~.. 1.3 My l _U.*:(2.(.ce,-
4 Willis B. Kyle, Presiclont

WILLIS B. KYLE,-INC. 2

G
By m-('. - .1..4 2

7 Willis B. lf).e, Presi,~ft

8 . SAN DIEGO METROPOLITAN TRANSIT
DEVELOPMENT BOARD

{9

10 By' ,<U-27,9·· JL-Mu«
'tidith.B~aucrU 'efwjtrperson

12 ·  tt
And 126(wl·-(.1/ l.2-4 6~..et-

12 
.
 Robert W. Nelson -----

-· General M.inager
,

13
STATE OF CALIFORNIA)

14
-- COUNTY OF SAN 'Dttly) -

15
: on Ed- z./,  t·£779* before' me, the undersigned, a Netal

16 Public in and for said State, personally appeared .Willis B. 1...40
known to me to be the President of Kyle Railways, Inc. and Willi

17 B. ·Kyle, Inc., and acknowledged to nie that he executed this
Agreement on behalf of said corporations.

18
WITNI·:15 nty hand 'and off iri.DJ-.,;a~.. (f---\

19 -··,·I<•,(r....ir._1~~I.'.-
20

STATE OF CALIFORNIA) 0 4-r! 2.1 PAUL A. PETERSON

21 ) SS. . ,%-„
 ..7 r:;no:'·• :··:: 5 1:1

COUNTY .OF €.P.k.1 '¢0<F~f) : V...:.3, JN bill.·) (:0.ll;il Y

22
 

M.r C·. molit.-an rup,(·5 14, 4 1'9/.1

on 7:13- /2 , f 9 >g berere me , thi·~ ! undersigned , a Nalary
23 - Public in -and for-shid Atate, parsonally appeared Judith Bauer

and Robert W. Nelson, known to me to bc the Chairperson and ~
24 General Manager of the San Diego Metropolitan Transit Developmci

Board, and acknowledged to me that they executed this Agreement
25: . on behalf .of s.aid entity.

26. .. ..WITNESS niy hand and offid*l se)21 . /9.';~~0~~,-*~---_-..
d t~--~Y~ 427 '1,(64/k*' 0 ,..a h ·

28 . : .2. m 0,1-1  Ir IAL - :· 41 ~

4 ·< ' 1.Y~2'i PAUL A. Pfring·014-2- it.:..,..j 1...; \27 : :,M! 4. r.t"Al:NIA !

St.fl Ull.60 Col'IllY
U, C.Mmt im t=lihis Mir C, 19/9



AGFEEMENT FOR SALE AND DONATION OF SDiAE TO MTDB

4 I

THIS AGREEMENT, made this 12th day of February I
i

r 1
4 197_, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY ~

5 (SP), SAN DIEGO AND ARIZONA EASTERN RAILWAY (SD&AE) and SAN

2- - - '- - 1 6-- DIEGO·-METROPOLITAN-TRANSIT DEVELOPMENT BOARD. (MTDB·)·;·-

7 RECITALS:

8 The parties hereto entered into a Memorandum

9 of Intent ("Memorandum"), dated October 30, 1978,

lo for the bargain sale of San Diego & Arizona Eastern

11 Railway to MTDB. It is the intent of SP to make a

12 contribution, in view of the public interest to be

13 served by MTDB, of the difference between the

14 estimated cost of $80,000,000 to the MTDB if it had

15 to acquire by condemnation or. commercial purchase

r 16 on the market facilities comparable to the SD&AE

I7 properties, control of which is being acquired

18 through bargain sale of the SD&.AE, after agreed

19 ' ~ restoration--of said properties and- the stated con-

20 sideration actually being paid. The parties hereby

21 set forth their formal agreement to implement the

22 Memorandum.

23 AGREEMENTS

54 1. Sale of SDGAE: - -

25. 1.1. Except as.herein otherwise provided, the Memorandum is

26 incorporated herein by reference and made a part hereof.

....:7 1.2. In consideration of $18-z_1 million to be paid to sp, sp

28 agrees to sell and MTDB agrees to buy SD&.AE. Except as providedr
% ..4.71



·.·· - ..'·' ir paragraph 1 of Section 2, Section 3, Section 4, Section .5,

- - 2 Section 7 and Section 9 hereof, the-physical- -condition of SI)&AE

3 at the time of transfer is "as is." It is understood that in-

4 ' cluded in the liabilities to be provided for or assumed by - SP

5 . should be, but are not limited to, deferred taxes.and pension

6. liabilities up to the *date 'of sale inciudihg-uhfunded prior

7 service costs, if any. It is further understood that any re-

8 ceivables not collectible within ninety (90) days will become

9 the responsibility of SP and SD&AE will be reimbursed for such

10 amounts. Material and supplies will be inventoried, and the

11 accounts adjusted to reflect the actual count. The financial

12 condition of SD&AE at +the time of transfer is as described in

13 Section 12 of €he Memorandum.

14 2. Rights to be Granted to SD&AE Over Track Between

, 15 Plaster City and Calexico.

16 2.1.SP,as soon as possible after execution of this ag, 1

17 ment, shall cause SD&AE to apply to the Interstate Commerce

18 Commission (ICC) for authority (a) to transfer to SP its assets

19 shown by the brown outline on Sheets 30 through 32 of Exhibit "A"

20 of the Memorandum, (b) · to enter into an agreement with SP in the

21 form attached as Exhibit "B" and made a part hereof granting SI)&23

22 bridging, interchange, and pooling rights as stated therein; and

23 (c) to fnstall Kyle Railways, Inc. 'as .operator of -the SDGAE.

24 Exhibit "A" of the Memorandum is hereby made Exhibit "A" of this

25 - agreement and is-.amended as-follows:

26 . Sheets 3, 7, 9, 10, 21, 22, 54, 55 and 56 of

27 - · C. 'E. Drawing 40495 are revised. .

28
 'Sheets 60, 61 and 62 are added to C. E.

.

-2- -*4
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1/· Drawing 40495.

4 € -2.2. If .authority is .granted·by the ICC, said assets shall -

3 be so transferred and SP and SD&AE will enter into an agreement

4 - - as set forth- in Exhibit- "B. "

5 2.3. SP will then also enter into an agreement with SD&AE

- 6 tb Eerminate -those cdrtain agreements bet,Geen SD,AE ind SPis

7 predecessor dated December 12, 1919 (SP's Document Audit No. 1099]

8 relating to SP's lease to SDkAE of land and track between Seeley

9 and El Centre, and August 26, 1963 (SP's Document Audit No.

10 119930) relating to the joint use of-SP-owned facilities at

11 El Centro.

12 3. Transfers of Real Property from SD&AE to SP:

13 3.1. SD&AE has sufficient retained earnings to pay SP a

14 dividend which shall be declared before SP deposits the SD&AE

15 stock into escrow pursuant to Section 8 hereof. - -Said- ·dividend

r 16 shall be paid by the transfer to SP of the properties described

17 in the second, third, fourth and sixth paragraphs of this Section

18 3.

19 3.2. That property of SD&AE shown by brown-outline on

20 Exhibit "A" (other than that pr6perty shown by brown outline on

21 Sheets 30 through 32 of Exhibit "A") is not needed for its opera-

22 tions under MTDB auspices and is to be transferred by grant deed

. 23 . . to SP, subject to the following:+.

24 A. SD&AE will reserve ·an easement for railroad pur-

25 purposes of approximathly 4 acres, -as shown by . .

26 yellow and orange tint on Exhibit "A. "-

27· 1· . ~B. · It is intended that said transfers be completed
28 before escrow closes. It is understood, however,r .

- 3 - ~CK-
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I that if said transfer is not completed by close
2 ' of escrow, SD&AE will not have any right in said

. . . . . . - + I . I . 1

3 property and will convey said property to SP as

4 expeditiously as possible.

5 3.3. On the portion of the line between Division and Plaster

·6.- - City,- specifically .between/ Mile.Post -9-6 and-Mile -Post 106,··SD&AE ··.

7 presently owns substantial acreage in excess of its actual opera-
8 ting needs under MTDB auspices; however, at this time, it cannot

9 be determined precisely what is required for operating pur-
.10 poses, although it is agreed that generally a basic 200-foot-

11 wide right of way is needed and in addition extra width may be

12 required fdr cuts and fills. It is therefore agreed that,

13 after close of escrow, SD&AE shall determine its minimum property

14 needs between these mileposts and the excess property will be

15 conveyed to SP by quitclaim deed.

16 3. 4. After escrow closes, SD&AE shall quitclaim to SP al'~.t

17 right, title, and interest in those tracks, improvements, and
18 facilities located on 0.693 acres, shown on Sheet 2 of Exhibit "A.

19 3.5. SDGAE- may still have -pro-perties not coritiguous to-its

20 operating properties under MTDB auspices and not intended to be

21 part of SDkAE's assets at the time of SDaAE's transfer to MTDB.

22 Any property so identified will be transferred to SP in fee

23 simple after close of escrow if not accomplished prior thereto.

24 - - 3.6. - SD &AE shall transfer to SP all oil, gas, hydrocarbon,

25 - geothermal and. mineral .rights below a depth of 500 feet below

26 the surface, without, however, the right of surface entry, in

27., all property to be retained by. SD&AE under this agreement.

28 3.7. SDGAE shall grant SP an easement for roadwFay. purposes

-4- .7£42 -16·77



6, i acrdss that portion of track as shown on Sheet 28 of Exhibit

2 . nA."

3 3.8. SD&AE and SP shall grant to Southern Pacific Communi-

cations Company ( SPCC) an easement for.wire line and communica--

5 tion purposes over, upon and under property illustrated by-the
6. . blush ·tint on Sheet·2 of··Exhibit·:"A. "' - A portion-of  the· roadway

7 access to the site upon which SPCC has constructed a tower and

8 building is across ·land leased to SD&AE by others. It is agreed

9 that should said lease not be renewed, SD&AE will provide alter-

10 nate access, satisfactory to SPCC, to the SPCC site.

11 3.9. Some transfers of properties mentioned in this Section

12 3 are subj ect to the requirements of the Subdivision Map Act

13 California Government Code Section 66410 et seq. MTDB will use-

14 its efforts to obtain the waiver of said requirements by the

. 15 applicable public entities. The contingency listed in Section

16 . 14(d) of the Memorandum shall include without limitation the

17 waiver of said requirements.

18 3.10. All properties mentioned in this Section 3 shall be

19 transferred to SP or its nominee· as promptly -as is feasible,

20.- whether before or after close of escrow, without compensation

21 · to MTDB or SD&.AE.

22 4. Real Property Transfers from +SP to SD&AE:

23 4.1. SP shall grant SDAAE an easement for railroad purposes

24- - (subj ect to existing leases with utility companies 'and other

25 encumbrances) over approximately 1·8 acres of .land owned by SP

26  adjacent and- contiguous to the land and rights of way owned by

27 SD&AE as shown by the brown tint on Exhibit "A. n

28 4.2. As a contribution to capital to SD,AE, SP will quitclai|r
- 5 - ak-
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5- ' 1.·:·· - all its right, title and 'interest in approximately 43 acres, as '

. 2· - designated by -green tint on Exhibit. "A, " excepting therefrom. all .

{ 3 oil , gas , hydrocarbon , geothermal and mineral rights below a
'

4 + depth of 500 feet from the surface, without, however, the right

5 of surface entry.

4.3. S* shafl grant Sb&.AE'ah dption· to acquire ~at Ro. casE -

7 for a period of five (5) years after the close of escrow an ease-

- 8 ment for railroad purposes as shown by blue tint on Sheet 2 of

9 . Exhibit "A" across certain property owned by SP in San Diego,

10. with the understanding that SP may install appropriate 'road

11 crossing access over any tracks which may be constructed on such

I2 easement by SD&.AE. It is further understood that, should crossing

13 protection be required at such road crossing, SDBAE shall provide

14 and maintain it.
I I

15 5. Property Descriptions:

16 When the exact descriptions of properties mentioned in 7

17 Sections 3 and 4 hereof are prepared, this agreement·will be

18 amended to .include them.

19 6. Taxes and Other Expenses:

20 6.1. The party transferring property in Sections 3 and 4

21 herein shall pay all real property taxes levied or assessed

22 against the property being transferred applicable to said propert,

23 ~ - up to 12:00 midnight Pacific Standard Time on the -date of the

24 close of escrow. After that time, the party to whom said propert,

25.'.is being transferred shall be responsible for said taxes.. . L

26 · 6.2. SP shall bear the cost of preparing, -executing and

27'-- ·acknowledging any deed or other·instruments required for the

28 conveyances in Sections 3 and 4 herein. SP shall also pay any

- 6 -
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1 tax imposea on zile cullv=yaillic= .LU e=-6..w..w 6 ....W : --I---- -..&

2 ' Documentary Transfer Tax Act. The party to whom real property

3 is transferred under Sections 3 and 4 shall pay the cost of

r 4 recording all documents in connection therewith.

·· 5 7. Real Property Transfers from SD&AE to Third Parties:

6 As of the date of this agreement SD&AE is in the process
...

7 of selling those properties listed on attached Exhibit "C" to

8 third parties. In the event any such sales have not been com-

9 pleted prior to close of escrow, it is understood and agreed

10 that SD&AE will instruct the escrowholder for each such sale to

11 transfer the consideration for same directly to SP or will

12 trans fer such properties to SP.

13 8. Escrow:

14 8.1. Promptly after the ICC makes an order granting

15 authority .as set forth in Section 2, SD&AE shall

16 (1) Hold a shareholder's meeting at which the share-

I7 holder's consent shall be obtained to the amend-

18 .ment of SD&AE's Articles of Incorporation to make

-19 -it a non-stock corporation, and to · other such

20 changes in SD&.AE' s Articles as may be necessary

21 to implement SD&AE's change to a non-stock

22 corporation;

23 (2) Hold a directors' meeting at which a resolution

24 shall be obtained authotizing-said- amendment and.

25 said other changes in SD&AE's Articles; and

26 (31 Cause said consent, resolution and amendment

27 to be delivered to· the law firm of Echeverria

28 and Osborne, 555 South Center Street, Reno,

r .
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Nevada 89501 to be held for filing as set forth

below. - - . .

3 8.2. Promptly after said ICC order becomes final and

4 effective, an escrow shall be .opened to consummate the. sale. of 1

5 SDkAE, at the office of Union Land Title Company, 2351 Fifth

6. Avenue, San Diego, Cafifornia 92103. Ad s~n- as'pobsible aftit-

7 the opening thereof, MTDB shall deposit $18.1 millian in said

8 escrow; provided, however, that in the event MTDB does not then

9 have $13.1 million of State Constitutional Amendment gas tax funds

10 on hand due to its inability to obtain an advance of such funds

11 prior to July 1, 1979, then MTDB shall deposit $14,250,000 in said

12 escrow and its promissory note in standard form secured by a deed

13 of trust for the amount of $3,850,000. Said promissory note shall

14 be due and payable on July 1, 1379 and shall bear interest at the
...

15 rate obtained by the State of California upon deposits made by it

16 of the State gas tax fund. SP shall then deposit in escrow al"~

17 issued and outstanding SD&AE stock. Immediately prior to close -

18 of. escrow, the following shall occur: (1) the present officers

19 and .directors of SD&AE shall resign, one by one, and their

20 successors· shall be elected by the remaining and~ ·newly elected

21 directors from nominees of Kyle Railways, Inc.-so that upon con-

22 clusion of the resignation process, nominees of Kyle Railways,

23 Inc. will be the officers and directors of SDkAE;_ (2) said law

firm shall file said consent. resolution and amendment, as

necessary, with the' Nevada Secretary of State. Upon acceptance

by ·the Secretary of State, ownership o f SD&AE shall then

27- immediately be transferred to MTDB and $18.1 million (or

28 $14,250,000 and said note) shall be released from escrow to SP.
.

- 8 -
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1 8.3. SP and MTDB shall pay equal shares of any escrow fee

· 2 charged by the escrowholder.
.

3 9. Restoration of Track:

4 9.1. After the.release of $18.1.million to .SP and-subject ti

5 the conditions set forth in this Section 9, SP will immediately
.....

..... 6. undertlke--to Eause- testorition'to- an ogetable c-6*dition under :'
7 · Federal.Railroad Administration Class I Standards those portions

8 . of SD&AE' s Coronado Branch which are presently out of service

9 because of track and/or trestle conditions and for .restoration,

10 sufficiently to permit resumption and operation of services
11 provided by SDZ,AE prior to September 1976, of SD&AE's storm-damagi

12 line which has been out of service since that date, as set forth

13 in Exhibit "D" attached hereto and made a part herecf.

14 9.2. It is understood and agreed that SD&AE will grant

15 SP permission, at no cost to SP, to operate SP work trains and

16 equipment on the storm-damaged line that is out of service
17 between Plaster City and Division when necessary for restoration

18 of said line. If, in connection with said opetation, it becomes

19 necessary to use SDRAE employees as a result of SD&AE' s labor

20 agreements, SD&AE shall bill SP (or, at SP' s request, the' con-

21 tractor performing the restoration work for SP) ·only for the

22 actual cost of wages, other moneys paid to employees and applic-

23 able additives.

24  9.3. SP shall not be responsible for repair of any damage

25 to- SD&AE occurring after·October 20, 1978 unless-such -damage 'is

26 caused by SP' s negligent or willful acts after. that date.

27.. -IO. Transfers of SD&AE Property After Close of Escrow:

28 10.1. MTDB represents to SP that it will-cause SD&AE to hol

r. .
-9-

41.£-
2 -16.79



1 .
1 .

1 .and operate, or daush tb Ne oribrated, the transferrcel. SDZ.AE

2 properties for railroad and transportation purposes-to be provided

3 as a public service, -and that· it is not the intention ef MTDa.

4 that rosales, exchanges, leases, easements or grants of licenses
.. . I .

5* to others, be made by  SD&AEof the sbSCAE J>ropJ:trikis.** -Whilge 'SP -'- ·

6 will impose no restrictions against alienation on former SD&AE

7 properties, MTDB agrees that, if such (1) resales, (2) exchanges,

8 .53) easements, or (4) leases or.grants of licenses other than to

9 a short-line rail carrier or transit operator, are made by SDS,AE, 1

10 MTDB, or their successorsor assigns, within twenty (20) years,

11 one-half (1/2) of the compensation (including cash -and full market

12 value of all other consideration) received from such transactions,i

13 over and above a value of Fifteen Million Dollars ($15,000,000),

14 up to a maximum total of .Thirty Million Dollars ($30,000,000),

15 will be paid to SP as additional compensation for the value of 1

16 the property rights to be. transferred. (Exclusion of leases or

17 licenses to short-line rail carrier or transit operator from said

-· 18 requirement shall not apply as to- rights granted· by short-lihe rail

19 carrier or transit operator to others.) Compensation from the

20 sale,.lease or license by SD&AE, short-line rail carrier, or

21 transit operator of air rights, and miscellaneous station income

22 produced by concessionaires and vendors at SDGILE, MTDB, or

23 other transit' stations, shall be excluded fron thes -foregoing-
.

24 requirement.
-

25 * 10.2.- SDNAE shall furnish SP annually a summary of all
26. resales, easements, exchanges, leases or grants "of licenses made

27 to others during the preceding year, and the total compensation

28 there for. SD&AE shall make all 'its books, accounts and record'~9~
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1 -·: related -to content of said summary open to inspection by sp

2 representatives at all reakonable -timis.

3 11. Notices:

4 All notices to be served on either party hereto by the

5 other.. party or by the escrowholder. shall be in writing and
-.

6 shall be deemed duly served when personally delivered to the

7 party to be served or when deposited in the United States mail,

8 first class postage prepaid, addressed to MTDB at

9 .

10 or to SP at

11

12 Either party may change its address for purposes of this section

13 by giving notide of said change to the other party as provided

14 in this. section.

15 12.. Entire Agreement:

01 -16 This instrument and the Memorandum as modified herein

17 and by SP's letter to MTDB's attorney dated December 15, 1978,

18 . cohtain the. entire agreement between SP.and MTDB respecting

19 SD&AE; any agreement or. representation respecting SD&AE 6r the

20 duties of either party in relation thereto not expressly set

-21 forth in this instrument and the Memorandum as modified herein

22 is null and void.·

23 .. 13. .Successors and.·Assigns:

24 This Agreement shall be binding upon and inure to the

25 . benefit ·of the parties hereto, their heirs, successors and -

26 assigns, whether voluntary or involuntary.

27 14.. Attorneys' Fees:

28 In the event any party to this Agreement brings legal
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1.: action to enforce its rights hereunder, the court shall have dis-
--

2 cretion to award the prevailing party reasonable attorneys' fees. !

3 15. SP shall have reasonable access to all SD&.AE books an~,

4 records maintained to close of escrow.

5
 .IN WITNESS WHEREOF, the parties hereto have caused these

..

6 presents to be executed as of the day and year first herein writte

7 .

8

9 APPROVED AS TO FORM: SOUTHERN PACIFIC
TRANSPORTATION COMPANY

10 PETERSON, GAMER, MUNS
& PRICE, A Professional 1. t, 6-.11 Corporation By
General Counsel for MTDB (Titl L&XECUTIVE VICE PRESIDENT

. 12 ATins.. J Y -L:...-_-;-,-7 A/A'-fr - senbr Assistant SecretarY13 By ~¢~•4LA . \=350£,-,--.. METROPOLITAN TRANSIT
14 Paul A. Peterson DEVELOPMENT BOARD

44*~ 1
15

16 *1/47-
I7

- 18 - . SAN DIEGO & ARIZONA
EASTERN RAILWAY' ~ -

19
0 C r \A-<-~

20 By
(Title)S · VICE PRESIDENTA-2I ititrn C/€ c,4/64*,-,r> ATI _

22 i Assistant bacretary

23

24 -

25

.26 .-, . -
27 .

28

- 12 -
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Summary of -
EXHIBIT "A"

- . Maps. which. canstitute Exhibit "A" to the- Memorandum, *.as
amended herein, are on file with MTDB and SP. These maps consist
of the following sheets of SD&AE's C.E. Drawing 40495:

* ~ = Shadt No: ** - ~Date '

1,2 9/14/78
3 9/14/78, Rev. 1/15/79
4-6 9/14/78.
7 9/14/78, Rev. 1/15/79
8 9/14/78
9 9/14/78, Rev. 1/15/79

10 9/14/78, Rev. 12/15/78
11 - 20 9/14/78
21, 22 9/14/78, Rev. 12/15/78
23 - 53 9/14/78
54 - 56 9/14/78, Rev. 12/4/78
57 - 59 9/14/78
60 ' 11/17/78, Rev. 12/4/78
61,62 11/17/78

r

I .

Summary of
EXHIBIT "A"
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1 11 · Arl.LD ,tivlf,C.JigJLLY 1 1 1,/=Lic Lt14D Ual V 6 1

2 '- 19-, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

3 ("SP"), a corporation and SAN DIEGO & ARIZONA EASTERN RAILWAY

4 COMPANY ( "SD&.AE"), a corporation;

5 .RECITALS:

0.  -...: : . -By Memorandum.of. Intent. ("Memorandwn").dated- -·. · ~~ ~--.
.

7 October 30, 1978 and Agreement dated ,

8 SP sold its interest in SD&AE to San Diego Metropolitan

9 Transit Development Board ("MTDB") and promised to grant

10 SDGAE bridging and interchange rights over SP's tracks

11 between Plaster City, California, and Calexico, California

12 for freight service, subject to ICC approval and the terms

13 and conditipns set forth herein. This agreement is to

14 implement said promise.

15 AGREEMENT:

16 1. Definitions:

17 A. The term "track" or plural thereof and the term

18  "trackage" shall mean track structure and all appurtenances

19 thereof, including, but not necessarily limited to rail and =

20 fastenings, switches and frogs complete, bumpers, ties, ballast,

21 roadbed, embankment, signals, bridges, trestles, culverts or

22 any other structure or things necessary for support of and

23 entering into construction thereof. If any portion thereof is

-24 located in a thoroughfare the terms shall include pavement,

25 crossing planks and 'other similar materials or facilities used
-

26 in lieli of + pavement or other street surfacing miterial at

27 . vehicular crossings of tracks, culverts, drainage facilities,

28 crossing protection facilities, -and. any and all work required
.

EXHIBIT "B"



1 .... by lawful authority in connection with constraction, renewal,

~.2 · .inaintenance and operation of said tradk strubtures and -all - -

3 appurtenances· thereof.

4 B.- The term "Joint Track" shall mean trackage, including

5 - underlying property, between Mile. Post 129.61,·PlasteF City,

6 and Mile Post 708.88, Calexico, as shown on Exhibit "A," and

7 related facilities. "Joint Track" shall include interchange

8 tracks at El Centro and Calexico and facilities at El Centro
9 . for turning, servicing and storing SD&AE's locomotives and

10 cabooses, as may be designated from time to time by SP's rep-

11 resentative.

12 · C. The. term "Cars Handled Proportion" shall mean the

13 percentage that bears the same ratio to 100% as the total

14 number of cars and locomotive units handled by or for. SD&.AE

15 shall bear to the total number of cars and locomotive unitsr 16 handled by or for both parties over the Joint Track.

I7 D. The terms "Cost" or "Costs" shall mean all SP's

.18 costs and .expenses incurred in the maintenanc.e and operation

19 of, or the making of additions and betterments or retirements

20 to the Joint Track, and the provision of services under this

21 agreement. Costs shall be determined based on the

22 following:

23 - (1) The "*Rules· Covering- Preparation gf -Joint racility.

24 and Other Bills Between Carriers" of the General

25 Managers' Association of dhicago (or any successor -

26 organization) currently in ·effect and as sub-

27 sequently amended or supplemented (hereinafter

28 referred to as "GMA" ) .

-2-
1,



..

' (2) The formula and guidelines contained in the

2 "Schedule of Equipment Rental and other Rental

.3 Rates For Use Between Carriers"of the GMA -*

4 currently in effect and as subsequently

Amended »F supplemented, with respecE .tq the

6 rental of automotive equipment, rolling stock,

7 work equipmeht and roadway machines. Said

8 rental shall be based on SP's average (a)

..9 ledger values, (b) cost of repairs, (c) cost

10 of supplies, and (d) days used.

11 (3) The rentals for equipment leased by SP shall be

12 the percentage of the rentals (plus the cost of

13 maintenance of the equipment incurred by SP)

14 that the usd of the eqilipiment· for Joint -Track

15 purposes bears to the total use made by SP of

16 · such equipment. In the event SP·shall not

17 maintain actual records of maintenance costs,

18  SP' s average system repair. cbst percentage shall

19 be used.

20 (4) Secondhand rail and other secondhand track

. 21 material and ties either placed or recovered

shall ba charged or credited at 50% of the

market prices of like. new material,  in- accor-

- dance with GMA rules. All released scrap rail

. and . other scrap trackmaterial, including track
-

spikes,· shall be credited on the basis of

L 27 current ·scrap value in accordance with GMA

28· Rules, except that in no case shall such scrap '~~
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1..

value exceed the secondhand value. All track

2 spikes released shall be considered as scrap.

r 3 Said prices and values shall be based on the

4 averdge of such prices and values -for such

5 : items during the preceding calendar.year:
.

6 (5) Anything herein to the contrary notwithstanding,

7 the term "Cost or Costs" shall not include

8 =Loss and Damage, " as that term is hereinafter

9 defined, except for purpose of determining

10 Cost of repairing damage to the Joint Track.

11  E. The term "Property Accounts, " as herein used, - shall

12 mean the portion of Cost which is chargeable to property

13 accounts under applicable Interstate Commerce Commission (or

- 14 ... other Federal regulatory agency). Uniform Systemof Accounts

15  for Railroad Companies currently in effect from time to timer 16 during the life of this agreement.

17 ~ 2. Grant of 'Rights to SD&AE:

18 A. SP hereby. grants SD&.AE. the right. to operate its. freight -

19 trains, engines, and freight and official cars over the Joint

20 Track for the purpose of interchanging with SP at El Centro and

21 with the SonoFa-Baja California Railway at Calexico.

22 8. SP will, -upon request of SDkAE, furnish motive power

23 and - crews and .perform all train services.-for or incident  to

24 the handling, in both directions, o f cars, loaded or empty, in

25 . SD&AE 's-.account between El Centro and Calexico for interchange-

26 ·, with the Sonora-Baja California Railway at Calexico. Said

27 SD&At cars shall be handled· in begularly scheduled SP trains

28 in common with cars in the account of SP or run as separate

-4-
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1.,. trains at the discretion o f SP. SD&AE ca:rs covered by this

-2 Section 2 (b) shall at all times remain in the- account of SD&82,

3 and SD&AE shall collect and retain revenues due thereon and

4 . make or settle all per diem and mileage rental payments or

5 claims on said cars. SD&AE shall arrange and pay for all

6 customs handling.

7 C. The rights granted herein are limited solely to the

8 bridging of SD&AE freight traffic over the Joint Track. SD&AE

9 shall have no right whatsoever to construct, maintain or operate

10 track connecting with the Joint Track or to operate over any

11 track nowor hereafter constructed connecting with the Joint

12 Track or to serve any industry from the Joint Track or track

13 diverging therefrom. SP reserves the right for itself, its ~

14 successors and assigns to use the Joint Track in any way that '

15 will not.materially interfere with SDGAE ' s rights granted here-

16 in, including without limitation, the right to admit other "~

17 carriers to the use of the Joint Track on terms and conditions

18 generally customary among railroads at the time of such use.

19 SD&AE shall not.permit or admit any third party to the use·of

20 all or any portion of the Joint Track, nor, under the guise

21 · of doing its 6wn business, contract or make ariy · agreement to

22 handle as its own,freight trains, locomotives, cabooses and freig

23 and official cats over or upon the Joint Track, or any portion
I 

I

24 thereof, the trains, locomotives, cabooses and cars of any such

25 third. party which in the normal' course of business would net he

26 · considered as the trains, locomotives, cabooses of cars of SDUE.

-27 -' 2 . The rights granted in this .Section 2 are subject to the terms and
+

28 conditions of this agreement.
.

-5-
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..

3.· Grant·of Rights to SP:

2 A. -- SDkAE hereby grants SP the right to operate -its trains,

3 engines and cars in common and equally with SD&AE on trackage

4 between·Mile Post 129.61 and Mile- Post 129.00 near Plaster City.

.5 . sho.wn by .the . . line on Exhibit "A" and to use in

6 common and equally with SD&AE"any industry -track; spur., siding

7 Or branch lines hereafter constructed therefrom or adjacent

8 thereto. Such additional spurs, sidings or branch lines shall

9 be-constructed by SDEAE at its option or upon request of SP and

10 the cost thereof shall be borne equally by SD&AE and SP unless

11 one party does not wish to participate. If one party does not

12 wish to participate, such tracks shall be constructed at the

13 entire cost of and shall be exclusively owned-and used by the

14. other party. The non-participating. party may at any time obtain

15 use of such exclusive trecks upon thirty (30) days' notice to

0. .16 the other party and upon. purchasing a' one-half (1/2) interest

17 therein by payment to the other party of one-half (1/2) of the

18 expense of constructing said tracks plus ten percent (10%) in-

19 terest per annum on said one-half (1/2) of the expense from date

20 of completion to date of purchase.

21 B. The track between Mile Post 129 .61 and. Mile Post

22 129.00 and any track diverging therefrom and owned by both

23 . -parties. and underlying .property shall be termed "SD&AE Joint

24 Track." All provisions of this agreement except for Sections

25 lf, 2,-.*A and 8 ·shall apply ' to the SD&AE Joint Track; provided-r

26 ., ~ ·however, that for purposes of thiR Section 3

27  - (1) When SP is referred to·, .it shall be understood

28 to mean SD&AE.r
-6-



(2) When SD&AE is referred to, it shall be under-
-..

2 ' stood to mean SP; and

i. 3 (3) When Joint Track is referred to, it shall be .
 .7

4 understood to mean SDE.AE Joint Tradk.

5 C. SP shall make payments to· SD&AE as·.follows:
..

6 (1) On the 1st day of each month, interest rental

7 at the rate of four percent (4%) per year

8 on the value of the SD&AE Joint Track which

9 value is agreed to be $19,800;

10 (2) Annually, one-half ( 1/2) - o f all taxes and

11 assessments applicable to·the SD&AE·Joint

12 Track; and

13 (3) ·Monthly, its Cars-Handled Proportion of Cost

14 for previous month for operation (other.than

15 train and engine operation in road and/or

16 ·switching service), maintenance, repair and

I7 renewal of, and in making changes in or

18 - - additions and betterments to the "SD&AE Joint

19 Track" except so much of such cost as is

20 charged to Property Accounts of SD&AE.

21 4. Management and Control:

22 A. SP shalf have exclusive control and shall perform

- - 23 the management; maintenance, dispatchinb and op#ratios of the... -

24 Joint- Track and shall maintain and keep same .in reasonable
. -1-

25. . repair and .reasonably suitable for the combined requirements

.26.~. of .parties hereto. but it is expressly understodd and agreed

27~ - - that SDaAE shall not by reason of any defect in the . Joint Track

28 or in any Track, structure or appliance appurtenant thereto, -~
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or by reason of failure of SP to repair any such defect, have

2 or make against SP any claim or demand for any loss, damage or

r 3 injury whatsoever arising from such defect or failure.

4 ··B. SP shall order and direct the movement of trains ever

5 - the: Joiht Track under such reasonable. rules and regulations

6 customary among railroads as SP may adopt. All interpretations

7 . and application of the rules shall be by SP. All rules, regu-

8 lations and orders, and interpretations and applications there-

9 of, shall be reasonably fair and just as between the parties

10 . and shall not discriminate against- either of them. The trains

11 of both parties shall be given equal dispatch according to their

· 12 class.

13 C. All officers, agents and employees of SP engaged in

, -14 the management, operation and maintenance· of thia Joint Track

15 shall perform their duties in a fair, impartial and just manner.

16 5. SD&AE's Operation on Joint Track:

17 A. SDRAE's Employees.

18 1. SD&.AE -shall not permit any of its employees to ,

19 operate trains or engines on the Joint Track

20 until they shall have passed, to the satisfac-

21 tion of·SP, examinations to be made by a super-

visory. officer or officers of SP on its operating

23 - - rules and regillations .

24 2. SP shall furnish to SD&AE from time to time

25
 

.sufficient copies of current timetables and

z26 timetable· bulletins relating to the Joint Track

27  and of current operating rules and regulations,

.28 to permit SD&AE to supply each of its employees

- 8 - . -26*-71
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who is to work in train or yard service on the

Joint Track with one copy of each thereof, which '

3 SDkAE shall do. SD&AE shall reimburse SP for the
I
 I.

4 1. cost of such copies.

.5 3. SD&AE shall, at the request of SP, remove.from ser--
..

6 vice upon the Joint Track any SD&AE employees

7 who shall be found by SP to be responsible for

8 violation of SP rules and regulations. SD&AE

9 shall bear and assume all expenses which it and

10 - SP may incur as a result of any such barring from

11 service.

12 4. If such disciplinary action is appealed by a

13 SD&AE employee to the National Railroad Adjustment

14
 .Board .or other tribunal lawfully created to adm

- 15 judicate such cases, and if the decision of such

16 board or tribunal sustains the employee' s position,

17 such employee shall not thereafter be barred from

18 . ·service on the Joint Track-by reason.of such .

19 occurrence.

20 B. Devices on Equipment:

21 SD&AE, at its expense, shall install and maintain upon

22 its engines and ckrs such equipment or devices as may now or

23 - -in the future be necessary .or appropriate, - in the.reasonable -

24 judgment of SP, for operation of trains upon the Joint Track.
-

25 C.- Picking-up Wrecks:

If · any engine, car or other equipment shall be wrecked

27 -or derailed upon the Joint Track, it shall without unnecessary

28 - delay be picked up or rerailed by SP, unless otherwise agreed -~
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1. . by SP and SD&AE. Expenses of rerailing equipment, clearing
: 1

.2
 ...wrecks .and. restoring the Joint Track shall. be· bornein accer-

3 dance with Section 12 hereof..
4 .

4 D.- Train-Supplies:

5 SP shall not be required to furnish any fuel or other
. 6. supplies -for operation 'of SDaAE locomotives or- trains ov'er -the

7 Joint Track. In the event SP should, nevertheless furnish such

8 s-applies to SDGAE, SDRAE shall promptly upon receipt of billing

9 therefor reimburse SP for its Cost thereof.

10 6. Additions and Betterments:

11 SP at its expense shall make any changes, additions and

12 betterments to the Joint Track which may be required by law,

13 or which it deems necessary or desirable; progressively during
14 construction and upon their completion these shall become part

,

15 of the Joint Track.

r 16 7. Retirements:

I7 A. Whenever any change in, elimination, disposal or re-

18.
 ...tirement of any part 6f the .Joint Track is made, which, under

19 the current Interstate- Commerce Commission regulations, reduces

20 the le§dger value and agreed valuation, or 'either thereof, as the
21 case may be, of the Joint Track, then the agreed valuation of

22 the Joint Track referred to in Section 7A hereof shall be reduced

23 by the valuation, including additives applicable thereto, of the
24 facility so changed, eliminated, disposed of or retired.
25 8. No ·withdrawal, change in, elimination, disposal or

26 ·retirement of any part of the Joint Track which will per-

1.27-=.. - manently· or materially impair the usefulness to SD&.AE of the

28 -Joint Track while this agreement is in effect, shall be made
I .

- 10 - -2-6/C_
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1 . without SD&AE' s consent.

- -2 --8. Payments:

1 3 SD&AE shall make payments to SP in accordance with this
~h -

4. Section 8:-

5. A. Upon commencement o f revenue operations, on the 1st day

6 of each month, one-twelfth (1/12) of' the ihterast kerital at the

7 rate of two percent (2%) per year for the first three years, then

8 four percent (4%) per year on the current value of the Joint Track

9 which is agreed to be $1,474,086 as of the date of this agreement,

10 which value shall be increased by the Cost of additions and

11 betterments and decreased by the value of retirements made theretc

12 B. Upon commencement of revenue operations, annually, one-he.

13 (1/2) of all taxes and assessments applicable to the Joint Track.

14. C. Monthly, its Cars-Handled Proportion of Cost for previous

15 month for operation (other than train and engine operation in road

16 ' and/or switching service, maintenance, repair and renewal of, 57

17 r in making changes in or additions and betterments to the "SDRAE

18 Joint Track" except so much of such Cost as is charged to Property

19 Accounts of SP.

D. Monthly, the actual Cost of servicing and repairing SD&AE

locomotives and cabooses at El Centro, including· without limitatic

the applicable portion of supervision, utilities and other overhea

expenses, and th& Cost of any supplies furnished to or· for SD&AE.

E. If SD&AE elects to 'have SP handle its cars between

· El Centrd and Calexico as provided- in Section 2B, SD&AE shall - -

26 also pay SP monthly, the actual Cost o f such handling, including

27-1 -but not limited to applicable wages, equipment, rentals, fuels,

28 supplies and supervision and applicable additives. Said Cost- 1

-11 - . 4,9.UDI71
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. 1

1 is agreed initially to be $29.73 per car moved, loaded or empty,

2 in either direction and shall be adjusted annually, beginning

r. .. 3 . July 1, 1979, by the percentage of change in the Association of

4 American Railroads' Indexes of Railroad Material Prices and Wage

5. Rates.,.Railroads of .Class I, Western. District,--Material Prices,

6 Wage Rates and Supplements Combined (including fuel), from the

7 year 1977, which shall be used as the base year, to the calendar

8 year immediately preceeding the year in which the change is to

9 be made. Said Cost may be redetermined by mutual agreement.after

lo a study on request .of either party.

11 9. Fixed Percentages, Flat Rages of Arbitrary Amounts:

12 A. In lieu of determining any or all Costs as provided

13 in this agreement, the General Managers of the parties may,

14 -from time to time, agree upon fixed percentages of Costs, flat -·

15 · rates per car, per car mile or per train mile, or arbitrary

16 amoun ts to be paid and accepted in full satisfaction of such

17 obligations. Any such fixed percentage, flat rate or arbitrary

18 .'amount shall be for such period or periods of time as may be

19 agreed at the time of establishment.

20 3. In the event the parties fail to agree within six (6)

21 months after the effective date of the expiration of any such

period or periods  on a new fixed percentage, flat rate or

* 23 -arbittary am6ent, then -SD&AE shall. Lfrom and after the -effective

24 date of .such expiration, make such payments in. accordance with

25 - Section- 8 hereof.

726  ·10. Rendition and Payment of Bills:

27 A. SP shall·keep complete and accurate records of Costs

28 and data which are the basis of charges against St)&.AE hereunder.
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1. B.' All bills by SP against SD&AE, except those payable |

- 2 ' in advance, shall be-* rendered as soon as - practicable after. the 1

, 3 first day of the month next succeeding the month during which

4 the expense is incurred by SP and shall be -paid within Sixty (L*)

5 days after receipt thereof.

6 C. Errors or disputed items of a *minor LEiture in ' any-

7 bills shall not be deemed a valid excuse for delaying payment,

8 but shall be subject to subsequent adjustment; provided, how-

9 ever, no exception to any bill shall be considered if filed.

10  after the expiration of three (3) years from the last day of

11 the calendar month during which the bill is rendered, and no

12 bill shall be rendered more than three (3) years, (i) after the

13 last day of a calendar month in which the expense covered

14 thereby is incurred, or (ii) in the case of claims of third

15 parties disputed .as to amount or liability, af ter the amount

16 is liquidated or the liability established, whichever is late:"I

17 This provision shall not limit the retroactive adjustment of

18 billing made pursuant to exceptions taken to original accounting

19 by or under the authority of the ICC or retroactive adjustment

20 of wage rates and settlement of wage claims and shall not apply

21 to any failure to adjust the valuation upon which SD&AE pays

22 interest rental. '

23 11. Inspection of Books and Records:

24 So much of the books, accounts and records of each party

25 hereto. as are related to. the subj ect matter of this agreement-

26 . shall at all reasonable times be open to inspection by rep-

27 - resentatives of the other party.

28 *
.
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1. 12. Liability and Indemnification:

-5 + - A. - Definitioris. --For the purpo-se of this section; the -

3 following definitions shall apply:

4 A. 1.' "Loss and/or Damage": *Includes·all'claimsi liability,

5 and expense of every character incident to the loss

6 or destruction of or damage to property and injury to

7 or death of persons, arising upon or adjacent to the

8 Joint Trackage. Loss and/or Damage apportioned under

9 agreement shall be reduced by any amount applicable '

10 thereto recovered from-third parties.

11 A. 2. The value of a destroyed freight car shall be

12 its depreciated value pursuant to the then current

13 rules for the Association-of American Railroads or

14 successor organization for the. type, or most similar

15 type, or car covered by such rules.

16 A. 3. The-value of a destroyed locomotive shall be its

17 reproduction cost new less depreciation computed on

. -18 the basis of reproduction costs but no more than sixty

19 percent (60%) of such reproduction costs.

20 A. 4. "Joint Property": The Joint Track and all appur-

21 tenances thereto and underlying land which, by reason

22 of this agreement may.be used by both parties, and·all

23 motive power, cars · und equipment engaged -in .the main-
I-. I

24 tenance, renewal, removal, inspection or operation.

25 . thereof for -the benefit of the parties. Any- lacomod

26 · tive or equipment shall be deemed Joint Property whili

27  engaged in or incident to the performances of service

r .28 the cost of which is included in Loss or Damage for
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1· . ' ' which the parties are jointly 'liable.

.-2  A. 5. "Joirit -Emplbyde" : An officer, -agent-, employee, -

3 or contractor while engaged in maintaining, .repairi,g~,

4 -
 ·renewing, removing, inspecting or operating Joint

5 PropeFty or in making additions . or. betterments thereto
-. 6 . or in dispatching, giving orders'for or directing

7 . the movement of trains or performing Other service,

8 for the common benefit of both parties hereto.

9 A. 6. "Sole. Employees" and "Sole Property": Employees,

10 motive power or equipment while engaged or about to

11 engage in switching and handling cars of only one part

12
 'or in performing other services for the exclusive bene

13 of one party shall, for the purpose of this Section 12

14 · be considered the Sole Employees or the Sole Property

15 + . ·of that party.

16 A. 7. For the purpdse of this Section 12, equipment of '~)

17
 -foreign lines being detoured over the Joint Property

18 . by · authority of SP. and all persons other. than Joint

19 Employees arranged in moving such equipment, shall

20 be considered the Sole Property and Sole Employees

21 of SP.

22 A. 8. Motive power, cars, equipment, and other property

23 . . : hand:Led or used by any party ~ hereto shall , unless Joil

24 Property, be considered the Sole Property of that parl
I. I

25 . for. purposes of this Section 12 . - -

26
 ·B. Allocation: -

The provisions of this Section 12 apply only as between

28 the parties hereto. Except as herein otherwise provided, eac44,
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1 party shall. bear all Loss and/or Damage to its Sole

~ Property, its Sole Employees, patrons and others on its engines,
3r cars or trains, or on or about the Joint Property in trans-

4
 -action of busiriess for or with such party. Loss and bamage to

5 third parties or Joint Property or Joint .Employees shall· be

6 apportioned among the parties in the same ratio as the expense
7 for maintaining the Joint Track is apportioned for the month

8 in which the incident occurred (or if payment for use of Joint
9 Track is based on flat rate, in the same ratio as the use of

10 the Joint Track is apportioned for- the month· in which the

II incident occurred). If, however, one, and not the other, of

12 · the parties contributed (by reason of the act or omission of ·
13 its -Sole Employees or a defect in its Sole Property) to the

14 . Loss or Damage., the party so contributing shall- bear all Loss

15 and Damage to all persons and property. Notwithstanding thef -16 foregoing, if the engines, trains or cars of only one party
17 are involved in the incident, that party shall bear all Loss

18 and pamage to-third parties, Joint Employees. and Joint .Property.
1

19 SD&AE agrees to accept all vehicular crossings, now or here-

20 after existing, of the-Joint Track in whatever condition they

21 may be during.the term of this agreement and will not assert
22 any claim, demand ·or cause o f action against SP and will in-

23 :_ demnify. SP against -any claim, derand or· cause .of action arising· .

24 out of any crossing accident on the Joint Track in which the

25 . engines, ·cars ortrain of SDRAE only are involved.

26 C. General:

27 - -  -C.1. Each paFty here'to agrees that the acts and decisions' o:

r 28 the party hereto performing any management, maintenancE
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1 repair, renewal, removal, impfovement, operation or

-2 1 - similar -function -of or · for the Joint Property shall -

3 - be deemed proper and adequate, and no claim shall bA~
4 asserted against such party by reason - of ·such function
5 or lack thereof.

.. . 6. . C. 2. Each party hereto shall pay promptly damages for which

7 such party shall be liable under the provisions of
8 this section, and shall indemnify the other party
9 against such damages including attorneys' fees and

10 costs.

11  C.3. Each party hereto shall have the right to settle, or

12 cause to be settled for it, all claims for damages for
13 which such party shall be liable under the provisions
14 of this Section·12, and to defend or cause to be

15 defended all suits for the recovery of ···any· -such damage
16 C. 4. In the event both parties hereto may be liable undi -~)

17 the provisions of this section for any damages and the
18 same is settled by a voluntary payment of money or oth,
19 valuable consideration by one of the parties jointly

20 liable therefor, a release from liability shall be
21 obtained in the names of both parties so liable; howev,
22 no such settlement in excess of Five Thousand Dollars

23 . . ($5,600) shall be made by or for eith,r party.-without ..
24 the authority of the other party, but any settlement
25. made by either party in consideration of said sum dr-

26 lesser sum shall be binding upon the-other party.
27·.  C. 5.. In case a suit shall be commenced against either party

W .

28 for or on account of damages for which the other pa,47
. 7
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I . 1' is solely or jointly liable under the provisions of
--. .. I . - .

2 this Section 12, the party so sued shill-give; notice

in writing to the other party of ·the pendency of said3

suit, and thereupon the other-party shall-assume or

5 · 7 join in the defense of such suit. ·. ·

6 C.6. No party shall be bound by any judgment against the

7 other party, unless such party shall have had reasonah

. 8 notice requiring it to defend and reasonable opportuni

9 to make such defense. When such notice and opportunit

10 ·shall have been given,-the party so notified shall be

11 bound by the judgment as to all. matters which could

12 have been or were litigated in such suits.

13 13. Arbitration:

14 , -Any dispute over the terms ofs this agreement shall be

15 settled by a board of three (3) arbitrators experienced in
.

.16 railroad operations, one to be named by each party and the

17 third by the two so named. If one party fails to name an

18? · arbitrator. (or the'two chosen do not name the ·third) within -
-

19 sixty ( 60) days after notice to do so, such arbitrator shall

20 be named' upon application by either party hereto to any j udge

21 of the U. S. District Court whose jurisdiction includes the

22 Joint Track. Th& decision of the arbitrators shall be final

23 and. binding upon the parties:_ The - expense -ofarbitrat:Lon shall

24 be apportioned by the arbitrators. The parties' may agree upon

25 a single arbitrator.

26 14. Default: -

29.- If either -party is in default on any provision under this

28 agreement and fails to remedy said default within sixty ( 60)

- 18 - 4%79



.

I days of written notice from the other party to do so, skid

2 other party may terminate this agreement forthwith; provided,

3 however, that neither party shall be released from any lial- ilit,<•,

4 incurred before such termination.

5 15. Compliance with Law: . -
...

6 Each party using the Joint Track shall comply with.all

7 applicable laws and orders of public bodies having jurisdiction.

8 If any party fails to so comply and is fined or penalized as

9 a result thereof, that party shall pay said fine or penalty

10 promptly. If as a result of such violation -liability is

11 asserted to the other party of this agreement, the first party

12 shall indemnify the.other party against all Costs and expenses,

13 including-attorneys' fees incurred in defending any action
.

14 resulting from such violation. ,

15 16. Notices:

16 Notices under this agreement shall be. writing and shall ·. '

17· be deemed to beproperly given if delivered or mailed to

18 - ~ SD&AE. at · . .

19

20 -

21 Attention:

22 and SP at

23-- I , .-

24 .
-

25 Attention:

26 ·+ · 17: Successors.and Assigns:

27 This agreement is intended solely for the benefit of and

28 shall be binding upon the parties hereto, and their successor,-~
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1 and· assigns, and is not intended nor shall it'~ be construed to

2 be for the benefit of any other  party; pbovided, however,- that.- ~- -

3 - this agreement shall ·not be assigned without the written consent

4 of both parties, which consent shall no-t be unreasonably withheld.

5 18. Attorneys' ·Fees:

6 In the event any party to this agreement brings legal action

7 to enforce its rights hereunder, the court shall have discretion

8 to award the prevailing party reasonable attorneys' fees.

9 19. Effective Date and Term:

10 This agreement shall not take effect unless it is approved

11 by the Interstate Commerce Commission ("ICC") . Upon such

12 approval this agreement shall become effective on the date

13 SD&AE conmences operations on the Joint Track, and shall remain

14 . in effect for fifty (50) years. and from year to year thereafter

15 subject to termination by either party upon written notice to

16 the other ninety ( 90) days before the expiration of the

17 - applicable yearly term.

- 18  IN · WITNESS -WHEREOF, the parties hereto have caused these

19 presents to be executed in duplicate the day and year first

20 herein written.

21

22 SOUTHERN PACIFIC
TRANSPORTATION COMPANY

I -*€.- -1-* I .21*7/1, :- 23  .. .. -
By

24 (Title~~~9=X~VE VICE PRESIDENT

25 Senior Assistant Secretary.
SAN DIEGO & ARIZONA

26 
-
 EASTERN -VLILWAY COMPANY

27 ByYrittar > ~ VICE PRESIDENT

28 /*7877
Assisfant- -Sodretary
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EXHIBIT "C"
1.. 1

r .

Buyer Location · Area tonsideratibh

-City.of .Sair- -Diego . . -_ ._Baird. Roll 1.37 ac. ... $18,925
I. . . .

Olson Salvage Co. Otay .50 ac. $22,000

.

.

c. I
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FXHIBIT "D"

" Southern Pacific Transportation Company will employ an experienced
general contractor to restore SD&AE storm damaged segments of track
and structures to their pre-storm (September 1976) operating condition
and to repair three trestles and 2.6 miles of track structure between

. Mile Posts .4.9 and 7.5 on the Coronado Branch line to FRA Class I
standards of maintenance. Any storm damage occurring after October 20,
1978 will be repaired by others.

Before the September 1976 storm, the maximum train speeds permitte
were:

30 MPH between Mile Post 92.90 and Mile Post 96.61
20 MPH " " 96.61 " " " 98.67
10 MPH " " ~ 98.67 n „ " 99.10

20 MPH " " " 99.10 " " " 106.56
25 MPH " " 0 106.56 " " " 122.50
30 MPH " 0 " 122.50 " n " 130.00

Out of service between Mile Post 4.9 and Mile Post 7.5 on the
Coronado Branch.

The restoration of the SD&AE will be accomplished by first re-
moving all the damaged track. The subgrade will then be reconstructed
using the nearby earth as fill, compacting the new subgrade by powered
compactors or the heavy construction equipment. The trackage will thei
be rebuilt using new ties to replace missing ties and second-hand rail
of similar weight and condition. The new tracks will be surfaced to
true alignment and grade by placing suitable ballast, at least 4 inches
below the bottom of the ties, between the ties and level with the top
of the ties. Ballast will slope on the angle of repose from end of tic
to subgrade. Ballast will be fmported from commercial suppliers in
railroad ballast cars.

The damaged structures will be restored so that-an equal or greati
runoff of storm water can be passed through without damage to the
subgrade or interruption of traffic on the line. Steel piling may be
used in some structures where timber pilings were originally and
bridge decks may be.concrete instead of wood. All structures will be
rates at Coopers E 60 or greater. This means structures will support
axle loadings of approximately 60,000 lbs. on a spacing of 5 feet or
greater.

Drainage of the track area will be re-established so that normal
water runoff will not·foul ballast.

When repairs are completed, maximum train speeds will be:

30·MPH between Mile Post .92.90 and Mile Post 96.61
20 MPH " " " 96.61 . . " 98.67
10 MPH " " " 98.67 " • " 99.10
20 MPH " " " 99.10 " " 106.56
25 MPH " 0 ° 106.56 " " " 122.5Q

EXHIBIT 'D"
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30 MPH between Mile Post 122.50 and Mile Post 130.00
10 MPH " " " 4.9 n n " 7.5 on the,f~

Coronado .Branch,

These maximum speed limits for the storm damaged sections are the
same as prestorm limits.

The telephone system between El Centre and Division was also dama,
by the storm. It consisted of a pole and wire party line telephone
system with crank-type telephones located at various places, and was
difficult to keep in service because of obsolescence, theft, and
vandalism.

Prior to the storm, the Communications Department made a radio

coverage check between Plaster City and Division from Monument Peak,
with the objective of replacing the wire line with radio. It was con-
cluded that radio coverage from Monument Peak was practical for the

area, with the exception of approximately 10 miles of track into the
canyon area and in the vicinity of the tunnels. It was proposed that

the area that could not be covered from Monument Peak be covered for

the most part by a radio station at Jacumba.

The radio system planned by the Communications Department as-abov

will be installed ·in lieu of the wire line.

The restoration will require about 20 weeks to complete.

SD&AE' s storm damaged tracks will be restored to the followin.. /

FRA Classes, as defined in the FRA's Track Safety Standards:

SDRAE Maximum Allowed
Operating Speed.for · ..

Freight Trains -FRA Class

10 MPH Class 1
20 MPH Class 2
25 MPH- Class 2- .
30 MPH Class 3

. t

.



AGREEMENT FOR OPEPATION OF FREIGHT SERVICE

..

. THIS AGREEMENT is entered into on February 12; · ·, 1979,

to be effective in-actordinde with- the provisions - hereof,.-between- ~= ·

SAN DIEGO AND ARIZONA EASTERN RAILWAY COMPANY, a corporation, and

KYLE RAILWAYS, INC. and WILLIS B. KYLE, INC. (collectively referred

to as "Operating Company"). .

I ,

1. METROPOLITAN TRANSIT DEVELOPMENT BOARD ("MTOD") is in the

process of purchasing and .acquiring by donation front Southern

Pacific Transportation·Company ("SP") a corporate entity known as

San Diego and Arizona..Eastern Railway Company ("SD&.AE") which owns

' certain rights of way, physical assets, and operating rights,
.

agreements and licenses. Said acquisition is subject to approval

by a nurnber of governmental agencies,- including ·the Interstate

Commerce..Commission of the United States. MTDB is..not .acquiring

SD&AE with the.intent or purpose of engaging in either operatiori

of freight service or passenger transit service. At the time

. MTDB acquires SD&AE Operating Company will be under contract to

SD:Al·: to provi.de freight :;crvice. M'l'nll intrticl:;, at: a ] ater date,

tb make·a contract -with-a passeng-er transit company -for the.. ....

provision of'passenger transit service on.SDEAE right of way.

2. SD&AE is presently obligated to and is providing· rail

service in the metropolitan area·of San Diego and in--Beja Californial

r . &Xy
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Mexico and is .under a continuing obligation to provide rail service

between Division· and S,dely. Howeve-r, portions  oft·the. line .between~. ~

Division and Scely hard been damaged by storm and will require

restoration .be fore freight service can. be resumed on that portion.

When MTDB acquires SDkAE, SD&AE will relinquish to SP the portions

:of the right of way from+approximately one mile west of Plaster

City to Seely. MTDB and Operating Company agree that the Memorandum

of Intent executed by SP on October 20, 1978 between MTDB and SP

is incorporated herein by referencev and agree that MTDD, Opera-

ting. tompany and SD&AE are bound by the applicable terms thereof.
4 .

Provided that MTDB shall review, and*consult with Operating Company

regarding r the definitive agreement contemplated in such Memorandu-'h

- of Intent, before execution of such definitive agreement. Provided

further, that if such definitive agreement.contains terms and

conditions which dif.fur materia.lly from those of the Memorandum of

Intent, which materially-affect the rights or obligations of

- Operating .Company hereunder, that Operating Company' shall have the

right to cancel this Agreement on thirty (30) days notice to
.

SDAAE and MTDB. ..

3. Operating Company is composed of two Call fornia corporn--

tions. These will perform the obligations of Operating Company

thbough a sub:tidiary ('Subsidiary") which will be formed for the.

.. . .1 1l' 14·
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purpose of operating SDGAE and providing the freight service which

SD&AE. is obligated· to provide.. Operating Company· shall operate

freight service as provided herein by (1) assuming control, through

its wholly-owned subsidiary, of SDGAE immediately  prior to the com-

plation of the acquisition of SDGAE by MTDB, and (2).then providing

freight s-ervice as set forth in this Agreement. .This Agreement is

an agreement for the provision of freight service only. By entering

into and performing this Agreement, Operating Company does not ·in-

tend to, and shall not be deemed to have, assumed +any pre-existing

obligations of SDLAE, whether by contract or otherwise.
I W

1 ·
This Agreement shall not take effect unless ··and until MTDB

4. -Er Agrees.ant ·ic contingent upon burchace by MT:23 of EDC:.5,09
purchases SD&AE, which purchase, by the terms of the agreement for
which purchasc, by the tcrms of this Agreement bcti:cer. MTDE and S]>, ~
Sale and Donation of SDaAE to MTDB Latween MTDB and SP, will be effective

Trrt.·ill bc effecti·.·c on th: day on ·.,hich tha -V- approval of the tran. - C./50
at.the close of the escrow as set forth in Section 8. of. said agreement.

~)6'~ fcr- of- Ebr.AE to- r:TDZ ib final-. By a separate agreement of even.date,

U' MTDB has agreed' with Operating Company to become a signatory to thi:;

Agreement and to be bound by all of its terms and conditions inunccli-

ately upon the purchase by MTDB of SDWAE.

5. Right of Way· -~

The right of way owned .by SDAAE over which Operating Comp.any

will provide freight service is described in Exhibit A hereto, but

iri .gaticral terms consists of the exclusive uce by Operating Company

of the line (in a res torod condition) from Division to approxim.ately · 1
.

one mi. le west of I'laster City; the ·

I .

me
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so-called Coranado Branch line; the so-called Baja California line;

joint use of the main line between the City of San .Diego and the

International Border at San Ysidro; and the joint use of the line

from the City of San Diego to the Parkway Plaza area in El Cajon.

The exclusive use right of way is designated in blue on said Exhibit,

and the. joint use right of way is designated in red on said

Exhibit A.

6..· Term.

The initial term of this Agreement shall be ten ·(10)
• its effective date.

years from thc .date on which Cpcrating Company assumes cont-cl of - V
Cl

the Propertics or frcm Junc 30,. 1979, -„·hichc·:cr first cccurc. Operati

Company shall assume control' of SD&AE. and its Properties imrnediate.~

upon the closing of escrow for acquisition of SDaAE by MTDB pursuant
said for the Sale and Donation of SD&AE to MTI

to the terks of +he Agreement ··referred to in Paragraph. 2 =bcvc.

said escrow has not closed
In the event that ICC Cl,proval hau not bcan obtaincd, and the 0€)·/|11*

<~,~~< acquisition·of ED:Ar hy :rES concummated by December 31, 1979, then

either party shall have the option to cancel this Agreement by

delivering written notice of cancellation to the other party at.

any time thereafter and Operating Company' s security- deposit,

,together with interest, will be. returned to it forthwith, unless
-

the ·parties have mutually agreed in writing to an extension.

f

7. .Option to Renew.

Provided.Operating Company is- not in default- at the ti:. ly

of ally right to exercise its option to renew, Operating Company I
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~shall have thc right to rencw this Agreement for four (4) additional

10-year .periods ·as follous: The first option to renew shall be
.

for a period of ten (10) years and shall be exercised during the

ninth year of- the initial term of. this Agreement; the second

option period shall be for ten (10) years and shall be exercibed

during .the .ninth year of. the first renewal term o
f this Agreement;.

the third option shall be for ten (10) years and shall be exercised

during the ninth year of the second renewal period of the term of

this Agreemen€; and the ·fdurth option shall be for ten (10)

years and shall be exercised during the ninth year of the third

renewal period of the *term - of this Agreement. ·All zterms and

* conditions of this Agreement shall apply to the renewal period.

8. Fees.

Operating Company shall pay fees to SI)&AE upon the terms -·

and conditions Sct forth in Exhibit B hereto. SDS.AE shall phy the

same fecs 116 .MTDB. As a matter of convenience, the parties agree

that Operating Company' shall. remit such fees directly to MTDS.

- 9. _ :Restor:ttion ,· Ret:olt:;t.Ttic tion .11191 Mai ilt(.11.:11(30.

Operaning -Company shall have no obligation to reconstruct

or :restore -any portion of the right of way which - constitutes the -

- right of way prior to. its assuming control of SD&,AE. The portion

of the right of way between Division and Plas
ter City and the

. Coronado Branch line shall be restored by SP pursuhnt to the terms ~,

of the Agreement re ferred to in Paragraph 2 above. . Upon assuming ~t,

.
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control of. SDGAE, Operating Compiny shall have full responsibility.

for maintenance of the-right of way, including those.portions of

-the right of way to be.jointly used for passenger transit. Once

restoration of a portion of the right of way for joint use commences,

the entity which will be operating the passenger transit shall

thereafter have the full *responsibility to maintain that joint use .

right of way, with Operating Company paying its fair and equitable

portion (said portion shall be the freight operator's average cost

of maintaining - the balance o f the railroad exclusive o f yards,

bridges and tunnels), of such maintenance costs, including damage

caused 'by the acts- or omissions of. Operating Company. Operating

Company shall be given the right to bid competitively for the

tfght to provide such maintenance service. All such reconstructic~~

of joint use right of way shall be conducted in.such a manner that

it· does · not unreasonably interfere with normal rail freight opera-

tions. If, after passenger train une commences on. the so-called

joint track right of way; passenger service later terminates,

then during such period of termination Operating Company shall have

the responsibility to maintain said joint use right of way at
I. . 1 .

ffeight standards .

.

10. Security Deposit and Liquidbted Damages.

Upon the filing by SP with the Interstate' Commerce

Commission of an application seeking approval of the transfer of. thc
-4

SDGAE corporate entity ·to MTDB and the provision of service by 7~

. . it(
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Oberating Company as provided herein, Operating Company shall

deliver· to a: mutually.accepthble. title. insurance -company or to.

MTDB's attorney, Paul.A. Peterson, as 
escrow holder, an irrevocable

letter of credit, or cash or its equivalent, in marketable

securities, with the right to substitute from 
time to time, in

the sum of 'fifty thousand dollars ($50,000) to be held as security ·

for the performance of Operating Company' s obligations hereunder,

On the thirtieth day following Opera
ting Company's obligation to

assume control of SD&AE and to commence 
freight operations pursuant

to the. terms of this Agreement, the secu
rity deposit, together

with interest - earned thereon, shall be returhed -to Operating Company,

(" provided it is not then in default under the terms of this Agree-

ment. The parties agree that should Operating
 Company default in

its obligation to commence freight service and continue. to provide

freight -service during the first 30 dayslafter-it.-is obligated .

to assinne control and commence freight operation, the $50,0'00 :;hal.1

be retained by MTDS as liquidated da
mages, since the actual

amount of damage would be impracticable or extremdly di fficult,

if not impossible, to hscertain. Similarly, should MTDB, upon

receiving all .necessary governmental approvdls -and obtaining its ---

: funding-at·a time when Operating Company-is not-.in default,

default in its obligation to allow Operating Company to assume

--control of SDIAE, the parties agree that MTDB shall pay
 Operating

r .Company the sum of $50,000 as damage, since the actual amount ·
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of damage *would be difficult, if not impossible, to - ascertain.

- ·-' -· - -Failure to obtain required -state or federal .approvals after.having
used duc diligence and good faith shall not constitute default.

11. - Option to Purchase. .

Operating Company shall have that right of first refutal

.and an option to purchase as set forth in Exhibit C hereto.

12. . Tariffs, Rates, 'Routes and  Divisions.

So long as it is not in default, Operating Company shall

have the exclusive right in- the name of, and on behalf of: SD&AE,·.

to file with appropriate governmental agencies.and to adopt new
-

or modify existing tariffs, rates,- routes and divisions, and

shall have exclusive control in the management and operation of

the rail freight service, including but not limited, to - labor,

dispatching of trains, assignment.of cars, assignment of crews,

and Operating Company shall have exclusive operating control of

the rail facilities, except for the joint use facilities. As to

the joint une facilities, MTDB or the entity providing passenger

· transit service shall have exclusive dispatchinf control,-provided
.

p that reasonable provisions shall be made for orderly, scheduled

freight service- so as not to unreasonably interfere with Opera-

.ting Company' s obligation to maintain· effective freight service.
.

Operating Company shall have no obligation to bid for or provide.

passenger transit.
. . 3
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13. Obligations of MTDO and SD&AE.
.

MTDB and SD&*E each aorded to: ...

(a) · Cooperate with and assist · Operating Company to

maintain and obtain all necessary permits, c
learances, agreements

and other requirements for operations and ·maintenance;

(b) Cooperate with Operating Company to ob
tain federal,

I 
1

state or local grants which may be available f
rom time to time

for upgrading or insuring the continued operation o.f the railroad;

(c) Cooperate-with and assist Operating C
ompany with

regard.to negotiations with Santa Fe, 
SP, the Mexican Government,

%

Port of San Diego and other federal, state arid lc;cal governmental

-

agencies as may be appropriate to insure .continued and expanded
.

freight service;

(d) - Assist Operating Company to the maximum extent

feasible in the solici-tation o f additional shipments by rail; and

.(e), Work with Operating Company to insuke that track

design and construction for transit opera
tions are planned and

implemented to insure minimum disruption of · either freight

~ ~service or passetiyer service. . ...
.

..

14. Obligations of Operating Company. .

- Operating -Company agrees to:

(a) Commence and therdafter use its' best efforts on

4 continuing basis to maintain adequate f
reight service throughout.

rAJ
.

- 
9
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SDIAE.' s area of operations, ihcluding the providing of adequate

engines and cars (subject to the re
gional engine and bar- 9ubply)i

(b) · Cooperate to the fullest extent possible with Santa .Fe,

SP, the Mexican Government and Por
t of San Diego.to insure an,

uninterrupted and efficient flow of f
reight shipments to and

' frot. t}ic north, the south and the east;

(c) Be subject to the direction of the p
assenger transit

dispatcher with regard to all joint use fucilities ·which directions

shall not unduly inte rfe're with provision of adequate freight

-

. service ;

(d) Maintain all. the· right o f way and physical properties

..

operated under the terms of this Agreement in at least the same ga~r

condition in effect at the time o f takeqver by Op;crating Company,

having due regard of thd neceasity to maintain· such right of way ··

and physical properties insuch manner as will .assure continued ~

freight service on a competitive basis;

(e) Maintain an inventory of parts and equipment necessary

., _.and appropriate to carry out Operating Company's obligations of

maintenance hereunder, and at least at the same dollar level as

· ·- was such inventory at the time Operating Company- assumed control
-

oftSDIAE;

( f)+ Continuously comply in all ·material respects with all

lawfully enacted federal, state and local lows, ordinances, rules

and directives applicable to Operating Company's operations,

r~*
.

• l /1 1
'1 114
a. U\141
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including use of minority businesses and small business concerns

· and- -compliance -with all- applicable fair employment practices;
...

(g) Make timely and accurate reports to all Mexican, federal,

state and local regulatory and safety agencies having jurisdiction

over Operating Company's activities;

(h) Actively promote and solicit additional shipments by '

rail;

(i) File with MTDB one copy of every report filed with a

Mexican, federal, state or local rogulatory or. safety agency at

the same time such report is filed with any such agency; and
.

( (j) Use its best efforts to--see -that qualified minority

business enterprises shall have the maximum practicable opportunity

to participate in the per formance df this Agreement. Operating

Company may rely on written representations by subcontractors

regarding-..their status- as minority business enterprises·in:lieu

of an independent investigation;

(k) Under .the Agreement referred to in .Paragraph 2 above,

there will be certain receivables and payables of SD&AE to be

accounted for after MTDO acquires SDGAE. The parties agree that
.

a special impound account will be- createdto account for such

matters, and· that .neither.the payables nor the receivablcs are .

the obligation or property of Operating Company. SP will be

permitted to establish such reasonable procedures at its own

expense as may be deemed appropriate by SP to satisfactorilyI Wfr resolve such matters; . ~

-
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(1) To assume full responsibility for all liabilities of 1

.. SD'&AE and/or Operating Company causes of action arising after

Operating Company assumes control o f SDIAE, and to hold MTDB

harmless from, indemnify it against, and ·defend it against all

such claims and liabilities. Operating Company shall have no
,

liability for any claim, the cause of action for w
hich arose prior

,..to its assumption of control, and MTDB wil
l indemnify and hold it

harmless from and against·~all such claims and liabilities.

15. Force Majeure.

(a)· The parties hereto will be excused from p
erformance

of any of their rcspective obligations hereunder, oc
casioned by

. any event beyond their· respective control (not due to their own -1

fault or actions), which shall include without limitation, actions

* of Mexican, federal, state or local agencies; imposition. of

govermnental requirements creating burdens which causes performance

of this Agreement to be conmercially impracticable (such as

compliance with environmental quality, energy conserva
tion or

occupational safety requirements) ; by acts of God; by strikes

or other labor troubles beyond the  reagonable ahticipation- -or

.control .of the parties; by interruptiori of service caused by

explosions, firbs, vandalism, malicious mischief, or unavoidabld--

.interruption or cessation of servtcc by a connecting railroad;

and

1
.. 0

.. f lk.1. 71\
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r (b) Operating Company will not incur liability for. any

failure to perform the rail freight service if such failure is

the result of ,any conditipn .~attributable to maintenanc-e ·or .track-

conditions which existed on the effective date of.the commencement

of operations. ....

16. IRsurance and Hold Harmless·.

(a) Except-as provided herein,+MTDB or its agents,

directors, officers and Tmployees, shall not be held liable for

any claims, liabilities, penalties, fines or for damage to any

goods, properties or effects of any person whatsoever, nor for

personal injuries to or deaths of them, or any of them, caused by

f"4 or resulting from any acts or omissions of Operating Company, its

agents, employees, independent contractors, joint ventures, partners

(including. ·but not limited · to failure to comply with any obliga-

tion wider Paragraph 14), or representatives; Operating Company

further agr.ees to indemnify and save free and harmless MTDB'  and ~

its authorized agents, o f ficers and employees against any of the

foregoing liabilities and any cost and expense, including reasonable

... attornqly.'s fees incurred by MT[)13 on account of any claim therefor,

including claims by beason of alleged defects in service, changes

in services, or any other work or servicds done - or provided.by.

Operating Company pursuant to this Agreement.

I .1
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(b) Operating Company, its agents, directors, officers and

.

, employees shall not be held liable for damage .to any goods,

properties or effects-of any person whatsoever,
 nor-for personal

injuries to or. deaths of them, or any of.them, cau
sed by or

resulting from any acts or omissions of MTDB
, SD&AE or their

respective agents, employees, independent .contractors, joint

ventures, partners (including but not 'limited to failure to comply

with, any obligation under Paragraph 14), o
r representatives or

conditions of riitht of way and physical properties of SD&AE

existing prior to the time Operating COmpany assu
mes control of

SD&AE, or transit serviccs; Ml'DB further agrees to indemnify and

save free and harmless Operating Company and its authorized ...

agents, directors, o fficers and employees against any· o f the fore-

going liabilities and any cost and  expense, including reasonable ~~~

attorney's fees incurred by Operating Company on 
account of any

claim therefor, including-claims by reasan of alle#ed defects in .

services, changes in scrxices, or any other work or services done

or provided ·pursuant to .this Agracment.

(c) Operating Company. further agrees to provide at

laast $2 million in bodily injury und properly damage liability
-.

insurance and to name MTDB and SD&AE. as addi tional named insureds. T]

deductible' ·or self-insured portion of these insurance limits shall

be.no .gre.ater than fifty thousand dollars ($50,000), without

Written amendment -to this Agreement.

. 45
.

d :Alli b n
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(d) MTDB agrees that subsequent increases in Operating
.

. . .Company. insurance costs· due to the joint operation ' of rail .freight
..

and light rail transit services on common facilities shall be

borne by MTDB. In the event the parties canno t agree on Eut

appropriate allocation of these additional costs·, the issue shall

be submitted to arbitration.
'

17. Choice of Law.

This Agreement shall be interpreted in accordance with

the. statutes ancl laws of the United States of America and the

State of California.

18. Termination of Agreemdnt.
..

(a) Upon default of Operating Company hereunder, MTDB ma
y

terminatie this Agreement atrany -time- during its ~initial or

.subsequent term, upon furnishing 30 days written notice to '

Operating Company of its default, except that such not
ice with

regard to payment of monies shall be 10 days, provided that if

u such default is cured within the applicable notice period, this
-

Agreement shall con tinue in full force and effect, -and such -

..notice 6f. defaul·t shall be deemed rescinded.

(b) Causes for termination of Operating- Company for

default .shall bc as follows: .

r
../

. 
fn

ffr
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(1) - Failure to provide freight services as . 1.
.. required under this Agreement·or by the

· Interstate Commerce Commission.

* (2) A filing of bankruptcy by Operating Company,

or an assignment for the- bene fit. o f creditors·,

. or actual insolvency.
i..4 1.:.l .1... ·(3) Failure .to maintain the right of way and physical

properties in accordance with the terms hereof.

. (4) A course of conduct of operation by Operating

Company in.a manner which, upon proper

~. administrative hearings, is- found to jeopardize

I , · *the health or safety of the general public.--·- ·-

.(5) Failure of Operating Company' to make required~'9
..

fee payments.

(6> Any other. material violation of the terms of

this Agreement, including the payment of

.

monies. -

(c) If the default (other than the payment of money).

of Operating Company cannot be cured within 30 days, then

-provided· Operating. Company commences.such cure .within: the 30-day
. 

1 V

period, . and diligently in good faith proceeds to domplete such

cure, theh the .time within which such dc fault must be cured shalt

be. extended for a time which is reasonable undet all .the

circumstances.

$ P.

..f,fF
l.
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(d) In addition, the parties agree that in + the event of

termination, a final accounting shall be rentlered by an. independ-

ent certified public accountant experienced in railroad accounting,

mutually agrecable to the parties, the cost -of which .shall be

equally .shared between the parties, and thr.t the - indicated final

settlements shall bc paid- by the appropriate party within 30 days

notice,• or may be withhcld from funds which would.~ otherwise -be

payable, as such accountant·shall deem appropriate.

(e) Operating Company may, at any time 
after the

initial term of this Agreement, terminate this Agreement by

providing six months. advance notice e · In the event-] of -  such - termina-

tion, the parties agree that d final accounting shall be
.

rendered by an independent chrtified pub
lic accountant under the

same terms and conditions outlincd above.
-.

(f) Both parties· recognize that the -tirmination-and .

replacement of Operating. Company may require prior PUC and ICC

approval before such termination or re
placement can be effective,

and agree to cooperate in effecting an 
orderly traAsfer of

responsibilities and.. to.abide by related final PUC and final ICC

findings, subject to the right of such party - to appdal such

findings to a court of compcterit jurisdiction. t•

I. 
4

.
.

19. Notice.

Any notice requircd or permitted under this Agreement

. shall be in - writing and may bc personally served on the other <
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~party, by the party giving notice, or may be served by certified

mail, .receipt requested, to ·the. ·following addrest.;t .or. such,- -.

other addresses/persons as the parties may direct:

MTDB 'General Manager
Metropoli tan Transit Development Board
620 "C" Street, Suite 400
San Diego, CA 92101

Operating Company Willis B. Kyle, President -
.Kyle Railways, Inc.
World Trade Center, Room.205
San Francisco, CA 94111

' 20. Attorneys' Fees.

In the event any party to this Agreement brings legal

.action or requests arbitration to enforce its rights hereunder, th~
court or arbitrator shall have discretion to award the prevailing

. - party reasonable attorneys' fees.

21. Arbitration.

(a) General - In the event of any unresolved disagree-

ments between the parties concerning the construction of the

Agreement or performance by each of the pirtics.hereunder; the

parties shall submit such disagreement to arbitration.

(b) Procedure - The party desiring arbitration shall

give. notice. in writing. t6 the other party - and identify the mattcrs
.. in issue and·designate an individual as their arbitrator. Within

ten (10) days thcrcaftar, the other party shall, by written notice'l).
.
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tb the original party, agree. to said arbitrator or appoint a

sedond arbittator. The; two·arbitrators.so ·appointed.shall·, - within

ten (10) days.thereafter, appoint a third arbitrat
or as mutually

agreed, and the three arbitrators shall hold the hearing and

' commence to determine the matter within thirty (30) days of the

appointment of the third' arbitrator. If- the second arbitrator '

shall not have been appointed, the first arbitrator shall proceed

to commence to determine the matter within thirt
y (30) days of

the failure to so appoint a second arbitra
tor. If the two

arbitrators selected by the parties are unable to agree upon the

third arbitrator,. the third arbitrator shall bo appointed by the

(0. 1 -
American Arbitration Association.

.· (c) Except as otherwise provided* herein, the 
arbitrators

shall aFbitrate the issues in accordance with
 the rules and

...

procedures of the American Arbitration Associatibh, and a

determination of the majority of the arbitrat
ors, or of the sole

arbitrator as the case may be, shall be final.
and conclusive

between and upon the parties, and judgment upo
n shme may be

.entered in .any .court .having jurisdiction thereof. The arbitrator(s)

shall give written notice of their findings to each party.

· (d) The expenses of arbitration, -except for payment

.of each respective party's counsel fees and f
ees of experts, shall

be borne by the party against whom·the arbitra
tors' determinaticn

.

is rendered in such proportion by each party as may be determined 4
. .4

by the arbitrators; 'provided, however, that it is the intent
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,of the parties that, to' the extent determinable, the -expenses be

paid by th* losing*party. ~ .c . ··

22. Scvcrability.

If any term, covenant, condition·. or provision (or part ~

thereof) of this Agreement or the application thereof to any '

person or circumstances shall, at any time or 'to any extent, be

invalid or unenforceable, the remainder of this Agreement, or

, the application of such term or provision (or remainder thereof)

to persons or circumstances other. than. those as to which it is

held' invalid or unenforceable, shall .not be affected ther.eby,
.

and each term, covenant, condition and provision of this Agreement
..

..

shall be valid and be enforceable to the fullest extent permitted

: .by law.

25. Entire Agreement:

This- Agreement 'shall contain the entire agreement of

the parties and shall supersede any and all prior or contemporaneous

representations Coral or written), agreements, or oral or written

. · . understandings between the parties. No term or Proirision of -this

. Agreement may..be changed, waived, discharged or terminated orally,

but only by an instrument in writing signed by · the party against

· ·which the endorsement of the change, .waiver, dischadge or ter-
...

mination is sought.

I .
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24. Warranties and Representations.

4 -· - - 6- '(6) ~-MTDB * ·h·hd· ·SD&AE-.each.warrants and-.represcnks. · to.

Operating Company as follows: ..

(1) That it is duly organized, validly - existing

•and in good standing under the laws of, as

L to MTDD, the State of California and as to

' SD&AE, the State of Nevada.

(2)' That it has the power and authority to -enter

into this Agreement to carry out its obligations

under this Agreement.

(3) That entering into and .performance of tRis

f~~ Ag.reement on the part of such party does not

violate iny agreement with any person or

entity, statute, rule, regulation, order, writ,

injunction or decree ·of- any court,- administral

tive agency or governmental .body, or its

organic documents.

(4) That MTDB is proceeding to use its best

-... efforts to.acquire Sl,MAN; thLit M'1'1)Il 1:;
.

-

seeking the necessary governmental approval

.. to acquire  SDaAE and to have Operating Compan*_. ·

provide freight service as contemplated herein;

and that it has ·the authority to enter into
.

<4 this Agreement.
I i

\ f

1
 7

//
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I . . .
(b) Operating Company warrants and represents as.

· ·. .follows:
.....

{1) That .thby are corporations  duly organized,

validly existing and'in good standing under

the laws of ~ the State in which ·incorporated.

(2) That they have 'the full .power and authority

. .~ to enter into this Agreement and to carry out

the functions undertaken in.this Agreement,

.. subjeict to. all ap#licable governmental

approvals.

(3) That all corporate or other proceedings required.

to be taken by or on the part of Operating

Company, -to authorize Operating Company to

enter into this Agreement, and to perform the

..~ . rail service set forth herein, shall have.been

duly taken as of the date of commencement of

the operations under this Agreement.

(4) That the execution of this Agreement.and the
...

operation of the rail freight service- shall

. not viola-te any  agreement with. -any person .or

'entity, statute, rule, regulation,-order, writ,

injunction or decree of any court, administra-

* tive agency or governmental body.

.

I. r

a \1 f
W \
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25. Assignment. ..

.This Agreement shall bc bind.ing;upon: .abd*.3.nute : to the ..-

benefit of the parties hereto and their respective successors and

assigns. Operatihg Company's rights hereunder shall not be

assignable whether by way of assignment, sublease, license or

otherwise, directly or indirectly, without MTDB' s prior written

consent, except that an assignment to a wholly-owned subsidiary

may be accomplished upon notice to MTDB., and .provided that such

assignment shall.not relieve Operating Company of any of its

obligations hereunder. This Agreement is not intended, nor shall
.

it be construed to be for the beheift of any person or entity

· not a party to this Agreement.

.

- 26. Conflict of Interest.

. No employee, offider or Board member-bf MTDB sha-11 have

a financial or other personal interest in this Agreement, of any

contract or -sub-contract, or with Operating Company, in any way

diFectly or indirectly.

27. Utilization of Small Huniness Concerns.

Operating Company agrees to accomplish· -the -maximum.

.· am6unt. of sub-contracting to small business concerns that Operating

Company finds to be consistent with the efficient and economical

performance of this Agreement.r . I I j
. I ./De ;- : f '11''1 l
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28. Status of operating Cdmpany.

... Operating Company is an.independent- contractor, and in

no way shall it be deemed to be an affiliate, partner,.joint

venturer, or associated in any manner whatsoever with MTDB.

29. Capital.

Operating Company shall have an iniCial combined -net

worth of not less than $3.5 million.

.

30. Taxes.
. I

Operating Company shall be responsible for and pay when
.

due all taxes actually due and payable by it as a result of·its. ,~j

performance of its obligations hereunder. MTDB shall be held

* harmless from, indemnified against and defended against all

claims and· liabilities with regard thereto.
..

31. Personnel.

Willis B. Kyle and Lynn T. Cecil shali use their best

efforts + to promote SDAAE and Operating.Company. Operating Company

will provide such personnel as shall be necessary to perform its
. 6

obligations hereunder, and will maintain 6 - corporate office .in.

San Diego County, California.

...9 2

riAtv\

, 
7.2



-· 2 5

, 32. Collateral Revenue'

f" Subject to the- Agreement referred· to in Paragraph 2

·above, all collateral revenue, such as from billboards ·or

, concessions on joint-use property. shall· belong. to MTDB;. all .

such revenue including, but not limited to rental income on

exclusive freight use property. shall · belong to Operating

Company.

33. Monitoring of Restoration and Reconstruction

MTDO und Operatizig Company shall have the right and

cooperate with one another to monitor the restoration and

reconstruction required of SP under the provisions of Paragraph

. 2 above.

' 34. Joint Use Provisions

Operating Company and SDLAE shall sign .and enter into

such agreements and contracts with MTDB (and/or the company

contracted with by MTDB to conduct transit service on the joint

- use portions of ·the right of way) and hign -such- applicationb

as may be necessary to effectuate the intent and t.cons of this

Agreement as to use of the joint tradk right of way for transit

purposes. In that regard, such contracts, applications and

i permits include but are not limited to licensee, leases, easements,

construction, maintenance, dispatch control and crossings. It -

is agreed .that the tFansit purposes of .MTDB shall have the - highest
-

priority in terins of use of the joint track right of way, and in

-.case of-dispute, its decision shall Ibe final, but that the freight

service on said lines shall not be unreasonably impaired or inter-, :r . f
fer.64 with. The parties acknowledge that reconstruction and r \

maintenance of this joint use right of way to make it suitable .



..

x for transit use will involve temporary disruptions of

freight .service, and that the freight service scheduling.

will have to be designed to accommodate and interfere with,

r..·*.to-the·leactpossibl# 6:dtent, -the transit .us&..·.

35. Non-liability of SP

SP shall have no liability in connection with this Agree-

ment for Operation of Freight Service, and. the parties to this

Agreement agree to hold SP harmless from, indemnify it and

defend it against any and all such liability, provided that SP

agrees to defend, indemnify and hold Operating Company, SD&AE

and MTDO harmless from and against any and all demands, claims,

damage, loss and liability based upon or arising out of the

' operations of SI)&AE prior_to..Operating Company assuming control -

over SD&AE. ··
.. -

· IN WITNESS WHEREOF, the parties have executed this' Agree-

ment this 12 th day of February - , 1911·

..

--

. I f $



- 2/ -
4 I I , 11

4. ..

i 
.

f' -; JPERATING COMPANY: SAN DIEGO METROPOLITAN TRANSIT ~
- .DEVELOPMENT BOARD

KYLE RAILWAYS, INC·.

..1 .. ,*f 9/ - ~ By *-~~~0''buw

. .. ~ Z~Z~~,PX >'\.4.zf0~.~~*~ ~· ' @lidith ·BauekT-:Chairpekson .
by . .

Willis B. Kyle, P re~~pent

And rv

WILLIS B. KYLE, INC. :lcloon Thomas F. Larwin
General Manager

-

Willit B. Ky le, Prei 1,<10)12
{: J SAN DIEGO AMI ) ARIZONA F.#STERN
V

RAILWAY COMPANY

Approved- as to form:
..nffh.u

PETERSON, GAMER, ·MUNS & PRICE vic-i hiefident
A Professional Corporation 1

- - 44 @*) - . ·By
SY j,z:2•,Ay (.·04**kl·c-_.IT Assts·r»rr Secretary

.  Paul X. Peterson
· ·Legal Counsel for MTDB

Approved as to form: .
1 11

1 -:
/Lcg,/1 gou,&.Hel for
/ OPERwING COMPANY

:. i
..

.

/1 

1

.

r ..~. r. .
. . 44 L '

1.+: \ 4V.1

- --



.

i EXHIBIT B - FEES

A) OPERATING COMPANY shall pay to MTDB minimum .fees as
I I261166 : ' ~ '

1: For the first calendar· year after OPERATING COMPANY

assumes control of SDAAE, one thousend dollars

. ($1,000.) per month.
..

5 2. For the second year, two thousand dollars ($2,000.)

per month. ·

3. For the third year, three thousand dollars.($3,000.)

per month.
. 4. For the fourth and all succeeding years, three

. thousand dollars ($3,0001) per month.

B} In the event OPERATING COMPANY does not have profits for 1

the first, second or third year of operation of SD&AE, as set

forth in the ICC form R-2 to·.be filed by OPERATING COMPANY,

then the fees otherwise. payable for such period shall be. defpr-

red until such time as OPERATING COMPANY' s profits are suff icient

to pay all current and deferred fees.

C) After the third year of operation, the minimum.fees specified

*. above sha·11 be increased to $80,000· per year.in aMy year in which.

OPERATING COMPANY has freight- operating revenues from operation.

.of SD&AE.of between $4 and $5 million, to $125,000 if freight --

operating revenues are between $5.and $6 million, to $180,0.00
.

-~ -* if freight operating revenues are between $6 and $7 million, 4
1 \

to $245,000 if freight operating revenues are between $7 and $11

million, to $320,000 if freight operating revenues arc betwed:L~' /
i 9 4.!1 -\! bj
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$8 and $9 million, and to $405,000 if freight operating

. revenues are $9 million or .morc.

D). All fees are payable upon the due date of filing of the
...

I. ./

ICE-form R-*2 bfOPERATING COMPANY. All fees  are- 'subject -to -

final acceptance or adjustments by the ICC.

E) This fees schedule is subject to review. and renegotiaticn

every five (5) years after the commencement of the term hereof,

subjectto the arbitration provisions hereof, if. the parties

are unable to agree on a reasonable upward or downward

adjustment.

F) For purposes of determining freight operating revenues

hereunder, all freight revenues attributable to this Agreement end/
-.

' to the operation of· SDGAE, whethkr by OPERATING COMPANY, by

a subsfdiary company or otherwise, shall·be included.

-

.

..

I .

0 - 4
£ L i.
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EXHIBIT - C ·· .

OPTION TO PURCIIASE AND 'RIGHT OR FIRST REFUSAL 1

I 

..

1. OPERATING COMPANY shall have the right €0 -exer@ibe 'dn ~' : 1. <

option.to purchase SDIAE at any time after the third anniver- ' 1

. sary of the eff ective date of this Agreem
ent. This right

shall not include the. so-called joint trackage right of way ~

between San· Diego and San Ysidro and between San Diego and

El Cajon. which joint track
age shall be retained by MT

DB.

This right shall continue during - the original term of this

Agreement or any rcnewals thereof, so long as OPERATING COMPANY

-is not in default at the time of exercise of said option, of

t 

-

at the ·time of closing of such 
purchase.

2. The purchase. price for.SD&AE shall be its fair market 1
value, as defined herein, less any cred

its as provided herein.

3. OPERATING COMPANY shalls'end .written notice to MTDD of its .
.

exercise of option at least six (6) months in advance of its

intended effective date of purch
ase.

I * 4. With the notice of exercise
, OPERATING COMPANY shall 

specify

1. 1
-  its choice as appraiser, pursuant to the appraisal procedure '

.

SpCCifiell below.
..

5. The 'terms of .payment shall be as follows:

a) At the time of exercise of option, OPERATING COMPANY

1 shall. forward to MTDI) a cashier's check for twenty-five

thousand dollars ($25,000), which shall be a non-refu
ndable

. 
f

security deposit to insure O
PERATING COMPANY's performan

ce. -40:
It

The par·ties agree that in the event ·OPERATING COMPANY defaulthi
1/ 1,1
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.

in its purchase, the said $25,000 shall -be retained as

. ·liquidated damages by MTDD, since it would be impracticable

.- .- * and extremely .difficult, if not impossible, . to ascertain·

the actual damages.

b) At the close of the purchase, MTDLI shall be paid

cash, or its equivalent, equal. to ten percent (100) of the

purchase price (including the $25,000 deposit), and the .

balance of the price shall be evidenced by 'a promissory note

payable in equal monthly installments or mo
re, including

interest and principal- over a 30-year period commencing at

the close of the purchase. The note shall be & standard form

Title Insurahce and Trust Company secu
red installment note,

shall bear interest at the same rate from 
time to time charged

. I

by the State Highway Fund (or its equivalent) on loans or

advances, and shall be· secured by a· security agreement covering

allownership rights in the eorgorate entity ·known --as SD&AE,

a security 'agreement covering all personal tangible proper t.y

.of SULAE, and a deed of trust covering all real property .inter-

...
ests of SD&AE, including for such purpose easement:s, licenses,

oper.tting rights .mil othor right.:; wh.ich are inherently a part

of the bundle of rights which compose an operating railroad.

.The interest rate. shall never exceed the maximum .permissible

rate that can be charged by MTDB un
der California law.

c) The parties agree that. no title policy will be

* provided at close of purchase.

d) .The purchase shall close after the appraisal process

has been completed and the value ectdblished, and on the day f.,cr 8.1
---

4» /2-



..

-.

-.

on which any required ICC or other governmental approval

is final.

e) The appraiscrs shall appraise the property at fair

Air}ldt'-value- by ·iising then accepted appraisal techniques and ~

approaches, except. that this Agreement. For ·Operation o.f Freight

Service shall not be

considered for the purposes of capitalizing rent or deter-

mining value in any way.

f) To the extent that OPERATING COMPANY can establish

to the apPFaisers' satisfaction that it has made capital

improvements with its own capital funds (as. opposed to standard

Aailitenance) on the right of way owned by SDEAE, OPERATING

COMPANY shall receive full credit against any portion of the

purchase price in exciss of '$ 5 million for all such improve- ~49

ments. Should the purchase price be less than $5 million,

OPERATING COMPANY shall receive no credit for such capital.·

improvements. For purposes of determining capital*improve-

ments, .tht. appraiscrs  may consider all relevant factors,

including ICC and PUC forms filed by OPERATING COMPANY. Funds

obtained directly or indirectly or traceable to public grants,

Whitther j:roll; fl:i|en,1, state <,r lue.il .spit, 1.:I.·:;, ·Stlitl.1. 111.it .bc.

considered for purposes of this subparagraph. 0

6.-~ .a) After receiving written notice of the selection of- -

~-~ OPERATING COMPANY's appraiser, MTDB shall,- within thirty (30)

days thereafter, select a second appraiser and notify OPERATING ,

COMPANY of such selection in writing. The two appraisers

so.selected shall select a third approisor. Within forty-five!~



.

-

(45) days af ter selection of the third appraiser, the three

appraisers *shall, by majority .vote,+determine ·the fair-.market -

value· of SDAAE, including in their apprainal. due considcration

*or 1-11 facEOJL,· -indilldinb thd- op»tating- statud-- df sbeAE; its

gross and net revenues, its gross and net profit,. its assets

and liabilities, including right of way, operating agreements,

licensee, easements,.grants and all other data considered

pettinent to a thorough appraisal.

b) If for some reason the appraisers are unable to decide

upon the fair market value,·either party may request the

Presiding Judge of the San Diego Superior Court to appoint an

Active or retired Superior Court Judge to review the appraisal

proceedings and-make a final determination of value.
.

4 . c) The final determination of value· by the appraisers or

by the judge shall be binding and enforceable in accordance

. -. with .California law .then in effect relating ·to arbitration ·

proceedings.

7. Should OPERATING 'COMPANY default in its obligation to

purchase after exercising its option, or should the ICC or PUC,

or any other governmental agency with jurisdiction, fail to

approve OPERATING COMPANY' s purchase, then this Option to

Purchase and Right of First Refusal shall theroafter be.null

. and void.

8. Should MTDD propose to sell SD&AE to any_ other person or

1 entity {bther than - to another *overnmental entity or agency 4

- having substantially the same purpose as. MTDB,. provided that /00

any such entity or agency shall agree. to be bound by the ~ ' 0.
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.

terms of this Option to Purchase and Right of First Refusal, 1

then OPERATING COMPANY shall have a right of first -refusal for

a period of thirty (30) days after Written notification of such.
*rb-bosdd' shld €4· substitute.itself th place. 02 such 'proposed
purchaser, subject to all of' tlic terms and conditions of such
sale. Written notice of election to exercise this right of
first refusal shall be delivered to MTDB within such 30-day '
period. This right: shall not apply to the ko-called joint
trackage right of way between downtown San Diego and El Cajon
and between· downtown' San Diego and San Ysidro.

9. The parties agree to use their best efforts and diligently
pursue in good faith all rights and obligations hereunder.

.1 I, Any dispute not otherwise covered in this Exhibit C shall be -~
.  resolved in accordance with* arbitration provisions c f the
Agreement of which this Exhibit is a part.

..

.

. I
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' 61- MTDB DOCUMENT NO_-l -- 4
f~ SUPPLEMENTAL AGREEMENT

.Between
SD&AE Ry, KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,

KYLE-SANTA ROSA, INC., WILLIS B. KYLE, and
. SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD ..

THIS SUPPLEMENTAL AGREEMENT is hereby made and entered into this

1st day of October, 1979, by and between SD&AE Ry (hereinafter

referred to as "SD&AE"), KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,

and KYLE-SANTA ROSA, INC. (hereinafter collectively referred to as

"Operating Company"), and SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT

BOARD (hereinafter referred to as "MTDB").

WHEREAS, Kyle Railways, Inc., Willis B. Kyle, Inc., and SD&AE

have an Agreement dated February 12, 1979, for assuming control of

and operation of freight service on the SD&AE; and

WHEREAS, MTDB will become a signatory to said Agreement; and

WHEREAS, Paragraph 35 of the Agreement fQr OpeFation of Freight

Service between SD&AE Ry and Kyle Railways, Inc. and Willis B. Kyle,

Inc., dated February 12, 1979, shall be equally applicable to this

Supplemental Agreement; and

WHEREAS, Kyle-Santa Rosa, Inc. is a wholly-owned subsidiary

- of Kyle Railways, Inc.tand Willis B. Kyle, Inc., and under date

of August 29, 1979, Kyle-Santa Rosa, Inc. made application to the

ICC to join with Kyle Railways, Inc., Willis B. Kyle, Inc., and

Willis B. Kyle to obtain authority to control through management

the property of SD&AE; and

r WHEREAS, MTDB and SD&AE have no objection to this application,

provided: (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement, and



(2) the liability of Kyle Railways, Inc. and Willis B. Kyle, Inc.

to MTDB and SD&AE will not thereby be af fected; -and

. , .. WHEREAS, said Agreement between SD&AE and Operating Company

specifies in general terms certain rights and 96.sISoridibilitiesf of- '-

each party; and

WHEREAS, the parties desire to execute a Supplemental Agree-

ment which will be effective when and only after MTDB acquires

ownership of SD&AE; and

WHEREAS, the parties will cause SD&AE to become a signatory

to this Agreement immediately following MTDB' s purchase of SD&AE.

NOW, THEREFORE, in consideration of the foregoing, the parties

do mutually agree as follows:

1. Pursuant to the requirements of the ICC Decision in
f.

Finance Docket No. 28917 (Sub 1-F) and (Sub 2-F) decided August 20,

1979, a copy of which is attached hereto as Exhibit "A" and

incorporated herein by refererice,- Willis- B..- Kyle . and .Kyle=·Santa

Rosa, Inc. have filed an application with the ICC under date of

August 29, 1979 whereby Willis B. Kyle and Kyle-Santa Rosa, Inc.

become co-applicants with Kyle Railways, Inc. and Kyle-Santa

Rosa, Inc. for authority to control through management the
-

property of SD&AE. MTDB and SD&AE consent to this-application,

provided: (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement,

and (2) the liability of Kyle Railways, Inc. and Willis B. Kyle,

Inc. to MTDB and SD&AE will not thereby be affected. .Kyle

7 Railways, Inc., Willis B. Kyle, and Kyle-Santa Rosa, Inc. hereby

agree to the above conditions (1) and (2).



2. So long as Operating Company is not in default of its

~ obligations to SD&.AE or MTDB, .the Board of Directors of SD.&AE shall

be elected by its member, to wit: MTDB. The Board of SD&AE shall

. consist:of three .(3) persons,..one-of,. which shall -be .a member of the.· ..

, MTDB Board or one of its Officers, and the two other Directors shall

be Directors or Officers of Operating Company. In the event of a

default of Operating Company which has not been cured within the time

required by its Agreements, MTDB may at its option call a meeting of

the member of SD&AE for the purpose of electing new Directors, and/or

removing from directorship the Operating Company's representatives.

At such meeting,.the member of SD&AE may remove one or more of the

existing SD&AE Directors and replace them with new Board Directors

as selected by MTDB. The said Directors shall thereupon have the

~ right, without further notice, to remove and replace all the Of ficers

of SD&AE and replace them with Officers selected by MTDB. In the

event that MTDB exercises..its .option to remove .and. replace Directors. .

as set forth above, then either party shall have the option to declare

the Agreement dated February 12, 1979, as amended, terminated; pro-

vided however, that any such termination shall be subject to obtaining

all necessary governmental apprcvals, and such termination shall in no

Way relieve operatin-g·Company· of- liability- for ·any- defaul?€.· ·SD&AE

shall hold quarterly Board of Directors, meetings. SDGAE will notify

MTDB in writing at least forty-eight (48) hours before every meeting,

as well as the Board of Directbrs. -

3. MTDB, its representative, or members of SD&AE shall

have the unrestricted right at all reasonable times to inspect and

audit the physical properties, books, and records of SD&AE which

will be maintained by the Operating Company, and the physical



properties, books and records of the Operator and its Parent

Organization(s),.which are pertinent to SD&AE freight operations.

.4. The.,.parties agree that, they shall jointly' .hite -an

inspector of the construction, repair and rehabilitation work to

be done by Southern Pacific pursuant to its Agreement with MTDB

dated February 12, 1979. All costs of such inspector shall be

paid for and be the responsibility of MTDB, including but not

limited to wages, insurance, travel expenses, and living expenses.

5. Immediately upon closing of the sale of SD&AE to

MTDB, Operating Company and MTDB shall take a physical inventory

of all tangible assets of SD&AE to validate the SP inventory so

that within thirty (30) days of the Operating Company taking over

control of SD&AE, the amount, location and value of the tangible

assets (other than land) can be mutually agreed upon. Operating

Company will also allow an independent auditor at MTDB's expense

to conduct a sample verification of the SP inventory.

6. Operating Company and SD&AE/SP will jointly determine

the payables and receivables of SD&AE on the day before the closing

date and work out suitable procedures to handle processing. of those

items.after closing. .

7. Operating Company will furnish MTDB with a complete

file of all SDGAE labor agreements oncd final settlements have

been negotiated as soon as possible after the date of closing and

proceed·as expeditiously as possible to have all such labor agree-

ments transferred to Operating Company. All renewals or extensions

of such contracts shall be with Operating Company. It is the intent



.

(- of this paragraph that as soon as possible all labor agreements
. shall be with- Operating Company.

.. ·-8... MPB arid O#erating.'Cornpany -wi·11- by: mutual·.agree- .

ment resolve the manner in which ongoing accounting transactions
involving SD&AE will be handled, including, but not limited to,

depreciation, receipts and expenditures, receivables and
payables, leases, etc. It is recognized that while SD&AE may

be used as a conduit through which transactions will flow, this
does not affect the basic full legal responsibility or liability
and benefit of and to Operating Company with regard·to all such

matters.

9. An essential aspect of the ownership of SD&AE by

MTDB is the joint use of the right of way in the · San Diego

metropolitan area by MTDB and Operating Company. Operating
Company will cause SD&AE to execute leases, license or .other '

agreements deemed appropriate by MTDB for-such joint use,

provided they are in basic conformity with the "Agreement

between Kyle Railways, Inc., Willis B. Kyle, Inc., and San Diego

Metropolitan Transit Development Board dated February 12, r979",

and with this. Supplemental Agreement. .Furthermore, ·Operating

Company will cause SD&AE to cooperate with and enter into appro-

priate agreements with various local, state and federal agencies,
and with private property owners, relating to such matters.as

improvements to grade crossings, removal or addition of spur
tracks, and relocation and/or improvement of joint trackTr

-5-



facilities, provided that freight operations shall - not· be un-

reasonably interfered with.
.

- 10. Operating Combany shall irdport to the- first meeting

of the Board of Directors of MTDB following each quarter-year,

both orally and in writing, on the operations of SD&AE. Included

in the report will be a discussion of those items listed in Sec-

tion 14 of the February 12, 1979 Agreement and the status of matters

in the areas of labor, shippers, or with railroad maintenance. A

summary of freight services lost and gained during the quarter will

be included. The report should be concluded with a summary of the

expectations of Operating Company.on continued operations. After.

the first three (3) years, at the discretion of Operating Company,
f ~K

the report may be submitted semiannually.

11. In the February 12, 1979 Agreement., Operating

Company agrees-to maintain the joint use track (San Diego·to *

San Ysidro) until restoration work begins on any portion. MTDB

also wishes to employ Operating Company to maintain each portion

of restored track until passenger transit operator is fully pre-

pared to take over maintenance as referred to in the February 12,

1979 Agreement. Operating Company will study maintenance costs

- on the joint track so that an appropriate agreement can be

negotiated for MTDB's funding of maintenance after restoration

and before transit operator assumption.

Even though there is no freight service on the portion

of the Coronado branch of the SD&AE between the Salt Works and

Imperial Beach, Operating Company will study and advise MTDB of



recommended maintenance of the SD&AE facilities suitable forf-t
. - · freight operations.. · Should Operating Company desire.to abandon

service, a suitable report will be prepared for action by the
.

Bbard of Dirhdtors' of ~MTDB. ~ -'
 I . -. ..

12. MTDB shall cooperate with SD&AE and Operating Company

in attempting to obtain federal. and/or state funds for purposes of

improving freight operations such as, but not limited to, the pro-

posed freight yard at the International Border Area. As to the

proposed freight yard at the International Border Area, Operating

Company's obligation to match funds shall not exceed $250,000.00.

To the extent that obtaining future funds (other than the said

proposed freight yard), any local share of such matching funds

shall be the sole obligation of Operating Company, if it desires

t to participate. To the extent legally permissible, such Operating

Company funds shall be allocated to specific buildings and structures

- .and Operating Company shall be.considered to be the owner ·of such

buildings and structures, provided that upon termination of its

contract with SD&AE, for whatever reason, SD&.AE shall become ·the

sole owner of all such improvements. For example, if 80% of the

funds for the freight facility at the International Border comes

from state or f ederal funds and 20% comes-from funds of Operating· - -

- Company, then any such building and structure improvements shall be

deemed to be owned by Operating Company to the-extent of its dollar

contribution (not to exceed $250,000.00), until termination of

Operating Company's contract. For purposes of amortizing

C Operating Company's investment in said buildings and+structures,

the assets shall be deemed to have a life of ten (10) years,



·l

coinciding with the initial term of Operating Company' s lease.
The assets shall for purposes of this Supplemental Agreement

be amortized at the rate of ten percent (10%) per annum. If,

for any reason, Operating Company's lease is terminated prior

to the tenth year of the term of the lease, Operating Company

shall be entitled to a credit to the extent of the unamortized
portion of its investment, which shall be payable from future
rents or fees received by MTDB from a successor operator over

a period of ten years. For example, if Operating Company's

lease is terminated at the end of seven years, then Operating
Company would be -entitled- to a credit of thirty percent ( 30%)

of its investment. This would be payable in equal annual
.. r

installments at the end of each of the next ten years from
'rents or·fees received by MTDB from the successor freight

operator, On the other handi - if the lease terminates for

any reason after the tenth year of the term of the lease,

Operating Company would be entitled to no credits.

13. MTDB intends -to obtain insurance covering itself

from liability to third parties and possibly covering damage to
assets of SD&AE. The fact that MTDB obtains such insurance shall

in no. way relieve Operating Company of -its liability under the

terms of the Agreement dated February 12, 1979 and this Supplemental

Agreement, nor shall the fact of obtaining such insurance be deemed

-8-



~ ' an admission of liability or non-liability of MTDB for any act or

event.

14..® ·in .the event- any party -is required· tb -bring legal
....

action to enforce the provisions of this Supplemental Agreement,

a court shall have the discretion to award the prevailing party

reasonable attorneys' fees.

15. This Supplemental Agreement shall be binding on, and

shall inure to the benefit of, the parties to it and their respec-

tive heirs, legal representatives, successors, and assigns. No

party may assign any righth created hereunder without consent· of

all parties subject to this Supplemental Agreement.

EXECUTED as of the day and yaar first above written.

SD &AE Ry - -

By: . .
President

"SD&AE"

KYLE  RAILWAYS, - INC.

By:
President

WILLIS B. KYLE, INC.

By: -
President

KYLEUSANTA ROSA-, INC : * -

- .By:.
President

"Operating Company"

APPROVED AS TO FORM
PETERSON, GAMER, MUNS & PRICE WILLIS B. KYLE

~- A Prot~*sional.-Gesporation
-24 SAN DIEGO METROPOLITAN TRANSIT

By: AS,ded@L_ -DEVELOPMENT BOARD
Paul A. Peterson -....
Legal Counsel for MTDB By:\,Br.€»06fr- 4/42#LLAL*--

,=%3 -4 ~krth*r*person


