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 "AGREEMENT FOR SALE AND DOKATION OF

-
SD&AE

TO MTIDB

. THIS AGREEMENT, made this _ 12th gay of February

197_, by and between SOUTHERN PACIFIC TRANSPORTATION COMPANY

DIEGO METROPOLITAN TRANSIT DEVELOPMENT BOARD (MTDB) ;
RECITALS: B |
-~ The ﬁarties hereto entefed into a Memorandﬁm
f;:;.bf‘Intenﬁ ("Memorandum”), dated October 30, 1978,
. -.for.the bargain sale of Saﬁ.Diégo & Arizona Eastern
-T-TRailway to. MIDB. It is the intent of SP to make 2

.2 I contribution, in view of the public interest to be
- served by MTDB, of the difference between the
" --. estimated cost of $80,000,000 to the MTDB if it nad

~:v.u-to acguire by condemnation or commercial purchase

-. .. _on.the market facilities comparabie to the SD&AE

" *(SP), SAN DIEGO AND ARIZONA EASTERN RAILWAY (SDSAE) and SAW

z ;.471_1 ;-.qnprbpertieé, control -of thch is being acguired
— t;qslf"- ~~through bargain sale of the Sﬁ&AE, aftér agreed
.. 197 = 2 -restoration of said properties aﬂd the-étated3con-
20 -~ --.-> 'sideration actually béing paid. The parties hexreby
21 . ..set forth their formal agreement to implement the
2 Memorandum.
23 AGREEMENT:
24 .“i. éale.of SD&AE:
25" 1.1.  Except as herein atherwise provided, the Memqragdué;is
. 'is"‘ 'inCoféorated heéein by referenée and m;de.a part hefeof.
=3 -+ . °1.2: In consideration of $18.1 million to be paid to SP, 3P
?;._.'2;1 ‘agrees to sell and MTDB aéreés to:buy sﬁ&AE. Excepg_as provided
Lo
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ir paragraph 1 of Section 2, Section 3, Section 4, Section 5,

Section 7 -and Section-9 hereof, the physical condition of SD&AL

should be, but are not limited to, deferred taxes and pension

at the time of transfer is "as is." It is understood that in-

cluded in the liabilities to be provided for or assumed by SP

liabilities up to the date of sale including unfunded prior
service costs, if any. It is further understood that any re-

ceivables not colléctible within ninety (90) days will become

I the respohsibility of~SP énd SD&AE will be reimbursed for such

amounts. Material and supplies will be invent iied, and the

accounts adjusted to reflect the actual count. The financial
‘condition of SD&AE at the time of transfer is as described in
Section 12 of ﬁhe_Memorandum.

Rights to be Granted to SD&AE Over Track Between

Plaster City and Calexico.

j42.l.r~SP, as soon.-as possible after execution of this ag: .?

ment, shall cause SD&AE to apply to the Interstate Commerce

.J Cormission (ICC) for authority (a) to transfer to SP its assets

shown by thie brown outline on Sheets 30 through 32 of Exhibit A" .
of the Memorandum, (b)'.to enter into an agreement witih SP in the

form: attached as Exhibit "B" and made a part hereof granting SD&AE

. bridging,_interchange,3andupooling_rights as stated therein, and

(c) to ‘nstall ﬁyie Raiiways, Inc. 'as operator of the SDE&AE.

-Exhibit "a" of the Memorandum is hereby made Exh;b;t "aA" of this--

agreement and is amended-as follows: ' e —
ShePts 3, 7, 9, 10, 21, 22, 54, 55 and 56 of
'-c. E. Drawing 40495 are revised. -.

‘Sheets 60, 61 and 62 are added to C;‘h.

- 2 -.
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"Exhibit
‘Sheets 30 through 32 of Exhibit "A") is not needed for its opera-
'tlons under MIDB auspxces ‘and 1is to be transferred by grant deed

" to SP, subject to the following::

'Drawing 404095.
2.2, 1If authority is granted by the ICC, said assets shall
be so transferred and SP and SD&AE wzll enter into an agreement
as set forth in Exhlblt "B, "

2.3. 'SP w;ll then also enter into.an'egreemeﬁt with SD&AE -

to. terminate those certain agreements between SD&AE and SP's
relating to. SP's -lease . to SD&AE of land and track between Seelev
and El Centro,.and Angust 26, 1963 (SP's Document Audit No.
119930) relating to the joint use of SP-owned facilities at

El Centro.

3. Transfers of Real PrODerty from SD&AE to éP:

3.1. SD&AE has sufficient retained earnings to pay SP a
dividend which shall be declared before SP deposits the SD&AE
stock into escrow pursuant to Section 8 hereof.—-Saidndiviéend

shall be paid by the .transfer to SP of the propertles described -

'in the second, third,. fourth and szxth Daragraphs of this Sectzon-

3.
" 3.2. ThHat proyerty of SD&AE shown by brown outline on

"aA" (other than that property shown by brown outline on

A..  SDE&AE w;ll reserve_an_easement for- ra;lroad pur-
:purposes4of approximately 4 agres, as shown bg. o
- yeilow'and orange tint on Exhibit "A.".
::u;.-'It ié‘inrendeﬁ that said transfers be completed

before escrow closes. It is understood, however,A

=

3—

z -u’"q

-predecessor dated becember 12, 1919 (SP's Document Audit No. 10981; -
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| be determined precisely what is required for operating pur-

i . 3.5: SD&AE may still have properties not contiguous to its

facilities located -on 0.693 acres, shown on Sheet 2 of Exhibit "aA.}

'the surface, without, however, the right of surface entry, Ln

-all- property to be. retained by SD&AE under this agreement.

that if said transfer is not completed by close
of escrow, SD&AE will not have any right in said
property and will eaney said property to SP as
expeditiously as possible. ' ﬂ“%
3.3. On the portion of: the line between Division and Plaster
Clty,.specl‘Lcally between Mile Post 96 and Mile Post 106, SD&AE
presently owns -substantial acreage in excess of its actual opera-

ting needs under-MTDBvauspices; however, at this time, it cannot

poses, althoughﬂit5is:agreed_that generally a basic 200-foot-
wide right of way. is: needed and in addition extra width may be
required fdr éhts-end fills. 1£ is therefore aéreed thar,
after close of.escrqw,_SD&AE shall deterﬁine its minimum proﬁerty
needs between these mileposts and the excess property will be
conveyed to SP by qultclalm deed '

3.4. After escrow closes, SD&AE shall quztcla;m to SP al’ﬂ»tL

-

right, title; and interest in those tracks, lmprovements, and

operating propertiee under MTDB auspices and not intended to be
part of SD&AE's assets at the time of SD&AE's transfer to MTDB.
Any property so identified_will'be transferred to SP in fee
simple after elese:of~escrow if not accomplished prior thereto.
3.6. SD&AE shall trensfer to S? all orl, gae, hydrocarbon,

geothermal endimineral rights below a depth of 500 feet below.

. 3.7. SD&AE shall grant SP an easement .for roadwey purposes

=T TS
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across that portion of track as showh on Sheet 28 of Exhibit
ny 0
cations Company (SPCC) an easement for wire line and communica-
-tion-pnrposes over, -upon and under property'illustfated by ‘the
blush tint on Sheet 2 of Exhibit "A." A portion of the roadway

nécéesé to the site upon.which SPCC has constructed a tower and

'building'is across ‘land.leased to SD&AE by others. It is agreed

;thgt,shoulg Said lease.not be nenewed, SD&AE will provide alter-

nate;éécess,-satisfactofy to SPCC, to the SPCC site.

3 9. - Some - transfers of properties mentiored.in this Sect1on

3 are subject to0-the requirements of the Subd;v;szon Map Act
"California Government Code Sect;on 66410 et seg. MTDB will nse'
its eFfo*ts to 'obtain the waiver of said requirements by the
-applicable public entities. - The cantingency listed in Section
14(d) of ‘the Memorandum shall lnclude w;thout llmltat;on the
walver of said requzrements. ' ]
© 3.10. All properties mentioned in this*Seetien 3 shali'be
-trans‘erred to SP.or its nom;nee as promptly as is feasible,
whether before or_after close of escrow, without compensation
. o MTDB or SD&AE.

4. Real fropertv Transfers from SP to SD&AE:

4.1, sp .shall grant SD&AE an easement for railroad purpoees'

_(subjec* to existing. leases with ut;;zty compan;es ‘and other

.encumbrances) over app:oxlmately 18 acres of land owned by SP __

.lad;acent and-cont;guous;to the land and rights of way owned by

}sn;nz as shown by the brown tint on E*hibit,“A.“

4.2, As;e;contribution to capital to SD&AE, SP will éuitclai

-5 - .
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3.8. SD&AE and SP shall grant.to Southern Pacific Communi;'
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+8 all its right, title and interest in approximately 43 acres, as

l depth of 500 feet £from the surface, wrthout, however, the right

I of surface entry.

_ easement - by SD&AE It is'further-understood that, should crossinc

'herein shall pay all real property taxes levied or assessed

U is beingitransferred shall be’responsible for said taxes. .

conveyances in Sect;ons 3_and 4 herein. SP shall also pay any

designated-by green +int on Exhibit "a," excepting therefrom all |

orl, gas, hydrocarbon, geothermal and mlneral rights below a'

4.3. SP shall grant SD&AE an optlon to acquxre at no cost
for a"perrod'or“flve (5) years after the close of escrow an ease-
ment for rarlroad purposes as shown by blue tlnt on Sheet 2 of
Exhrbrt WA". across certain property owned by SP in San Diego,
with the understandlng that SP may install appropriate road

Erossing accéss -6ver any tracks which may be constructed on such

protectlon ‘be- requlred at such road crosslng, SD&AE shall provide
and malntarn it.

5. Property Descriptions:

ﬂhen ‘the- exact ‘descriptions of propertles mentioned in "}-
- Sections 3 and-4 hereof are prepared, this agreement will be .

amended to include them.

6. Taxes and Other Expenses:.

.- 6.1. The party transferring property in Sections 3 and 4

against the property belng transferred applicable to said propertv
“up to 12:00 m;dn;ght Pacific Standard Time on the date of the

close of escrow. - After that time, the party to whom said property

6 2. SP shall bear the cost of prepar;ng, executing and

acknowledgrng any deed or other - instruments. requared for the

-6 - .. -'-—?r&
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tax impoeed on the conveyances in Sections 3 and 4 under the
Decumentary Transfer Tax Act. The party to whom real property
is transferred under Sections 3.and 4 shall pay the cost of
recording all documents in connection therewith. |

. 7. . Real Property Transfers from SD&AE to Third Parties:

As of the daée of this agreement SD&AE is in the process

‘- of selling those properties listed on attached Exhibit "C" to

third parties. In the—-event any such sales have not been com=- ..

| pretea prior to -clése of escrow, it is understood and agreed

that SD&Aa w;ll “instruct- the escrowholder &o' each such sale to;
transber the conszderat;on for same dlrectly to SP or wzll
transier such properties to SP.
-8.1. Promptly after the ICC makes an order granting s
authority .as set forth in Section 2, SD&AE shall
(1) Hél{i" a shareholder's -meeting at which ‘the share=_ S |
- holder's consent<shali he.obtained to the amend-
' _merit of SD&AE'eiArticles of Inconporetion to make -
it é"non-stock_cbrporation and.ﬁo other such '
"ehangeéfin SDEAE's Articles as may be necessary -
to fhplement SD&AE's change to a non-etock. . «f
-corporat;on, :
3(})- Hold a d;rectors meet;ng at which a resolut;cn
‘shall be obtained authorleng said amendment and
EEEE said other changes in SDSAE'Ss Artmcles, and
:(ﬁf Cause said consent, resolut;on and amendment '
to be delivered to the law f;rm of Echeverr;a

"7 - and@ Osborne, 558 South Center Street, Reno,

-G '
4-2‘_—
) -;-QQ'—”\




t;. o " Nevada 89501 to be held for filing as set forth

2- : below. '

3 . 8.2. Promptly after said ICC order becomes £inal and

4 effective, an escrow shall be opened to consummate the sale of Aqs

=5 SD&AE, at the office- cf Union Land Title Company, 2351 Fifth -
6 Avenue, San Diego, California 92103. As soon as po=Sible after

- "7~ | the opening thereof, MIDB snall deposit $18.1 million in said

S escrow; provided, hewever, tnat in the event-MEDB does not then

';9;_ have $13.1 million of SﬁaeelConsfitufional Amendment gas tax funds
10 [ on hand due to its inability to obtain &n advance of such fund;
él{' prior to July 1, 1978, then MEDB shall deposit $14,250, 000 in saie
12f. escrow and its promissory~note in standard form secured by a deec
13 [ of trust for the amount of $3 850, OOO. Said promissory note shall
- 14 be due and payable on July 1, 1379 and shall bear interest at the
15— | rate obtained by the State of California upon deposits made by it
—16—- of-the State gas tax fund. SP shall then deposit in escrow al*“@

.-17; issued -and outstanding SD&AE stock. Immediately prior to close -
lf”flof escrow, the following shall occur: -(l) the present officers

19 andidirectors of SD&AE shall resién, one by one, and their

‘20 -.}.successors shall be elected by the remaining andnnewly elected
217 diredtors'from.nominees of Kyle Railways, Inc.fso that upon con-
22 -clusion_of'the resignation process, nominees_of RKyle Railways,
23 - [ Inc. will be the officers and directors of SDaAﬁ;'(Z) said law
24 ffirm.shall file said consent, resolution.and amendnent, as
25 necessary, ‘with the Nevada Secretary of State. Upon.aceeptangg_
26 by -the Secreta:y of State, ownership of SD&AE shall then
21 immediately be transferred to MTDB and $18.1 million (or .

28 $14, 250, ooo and said note) shall be released from escrow to SP.

™
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'8.3: SP and MTDB shall pay equal sheres ef any escrow fee
charged by the escrowholder.

9. Restoration of Track:

9.1. After the.release. of $18.1 million to SP and subject +d
the conditions .set.forth in this Section 9, SP will immediately '

undertake to cause restoration to an operable condition under

:~_l o u A m'w:_u'.

Federal:Railroad-Administration Class I Standards those portions

8 of SD&AE's Corogadotaranch which are presently out of service

z -9 . ,becausehof;tréck:and/os!trestle conditions and for“restoratien,
LT .10 j- sufficiently:to;permit resumption_eﬁd operation of services

11 || provided by :SD&AE: prior. to September 1976, of SD&AE's storm-damage

~.  ....12 } line which.has:beentoutuof service since that date, as set forth
15 in Exhibit  "D". .attached hereto and made a part herecf.
14 .9.2. It is understood and agreed that SD&AE will grant
g 15 . | sp permission,'at no- cost to SP, to operate SP work trains and

R
{1 ’. !
s
()

.equipment_on the. storm-damaged line that is out of service

R “.:.‘1771 between Plaster :City. and Dzvzs;on when necessary for res toration
'18' of saldxllne.A If, in connection with .said operatlon, ‘it becomes
-19 _ || necessary to use SD&AE ‘employees as a result of SD&AE's labor
20 . agreements, SD&AE shall-bill SP - (or, at SP's request, the'con—

- .21 -f-tractor'pe:forming'the restoration work for SP) only for the s

22 actual cost of. wages, ‘other moneys paid to empleyees‘and applic- f'

able additives.’

RN

9.3. -SP shall not be responsible for repair'of any damage
' 25" || to SD&AE occurring .after October 20, 1978 unless such damage is

oLt “ 26 eagsed by s?'s negligent-or willful acts after. that date.

fﬂzzg_ '," 10; Transfers of SD&AL Property Aeter Close of Escrow:
d“"d'“. ‘ng_; R 10 l. _MTDB represents to SP that it will cause SD&AE to holc
:: ’ - 9 -

y 5
k3 =3l '7?
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.and operate, or causc to be operated, the trnnsferrcd'SO&AE
]prooertles for railroad and transportaelon pur»osas to be provided
as a public service, and that it is not the zntentlon cf MTD3 |
that resales, cychanges, leases, easements or grants of llcenses
to others, be made by SD&AE of the SD&AE prope*tlns. While SP
will impose no restrlctlons against alienation on forn SD&ACT
properties, MTDB agrees that, if such (l) resales, (2) exchanges,
_(3) easement ‘or (4) leases or grants of llceﬂses othar than to

e ™

a ‘short-line rail carrier or translt operator, are made dy SD&AL,

It MTDB, or thelr successorsor assigns, within twenty (20) vears, -

one—half (1/2) of “the compensatlon (1nclud1ng cash and £ull nar:et
value of all other conszderatlon) received from such tra1sactloas,'
up to~a ‘maximum -total of ”hlrty Mllllon Dollars ($30,000,000),
will be- pald to SP as addltlonal compensation for the value Of/ﬂ%
the property righEs'to'be transferred. (Bxclusion of leases or
licenses ‘to short-llne rail carrier or transxt operator from said
requlrement shall not" apply as to rights granted by short-line. rai
carrier-or transit operator to others ) Compeusatlon from the
sale, . ‘Jease or license by SD&AE, short-line rall carrier, or
transit'operator.of-air rights, and miscellaneous station income
‘produced by -concessionaires and vendors at SDs&AE, MTDB, or

other transit stations, shall be excluded from the foregoing

requirement.

”ffd"ZZ‘*SD&AE-shall furnish SP annually a summary of'all
resale5v easements, exchanges, leases or grants'of licenses made
'to others ‘during the preceazng year, "and the total conzensation
therefor.. 'SD&AL shallfmiﬁe all its books, accounts ane‘reoordﬁﬁa

' - 10 - . :
’ - . _ : 1;if&,76
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related ‘to content of said summary open to inspection by SP

‘| ~fepresentatives at all reasonable times.

1l. . Notices:

.All :notices to be served on ezther party hereto by the

e - " .other  party or ‘by the escrownolder shall 'be in writing and

6.
7. .
g
9
10
11

12

©-13

14
15

TR

17

19w

20 -

214

B
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- 28
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27- -

g

Lo
.7 . .. PHisinstrument and the Memorandum as modified herein

shall be deemed- duly served when personally delivered to the

_party to be served or when deposited in the United States mail, -

f - -£irst-class postage prepaid, addressed to MIDB at

or to SP at

- Elther party ‘may change its address for purposes of this section

- by giving ‘notice .of said change to the other party as provided

in this section.

l2.. Entire Agreement:

_and by SP's letter to MTDB's attorney dated December 15, 1978,
contain -the entzre agreement between SP and MIDB respecting

" SD&AE; any agreement or. representatlon respecting SD&AE or the.

-~duties -of either?party in relation thereto not expressly set

forth in this instrument and the Memorandum as modified herein -
is null and veida. |

13. SucceQEOrs and Aseigns:

This‘Agreement shall be binding .upon and inure to the

. benefit of the parties hereto, their heirs, successors an@ —— .

-assigne,'whether voluntary or involuntary. .

‘ 14. Attornevs' Fees:’

In the event any party to thzs Agreement hrrngs 1ega1'

—_— e - [

- 1] =
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'l action to enforce its rights hereunder, the court shall have dis-

cret:t.on to award the prevailing party reasonable attorneys' fees.:

‘15. SP shall have reasonable access to all SD&A... books andw

. records-ma:.n..az.ned to close of escrow.-

"~ IN WITNESS 'WHEREOF, the parties hereto have caused these

presents to be executed -as of the day and year first herein writte

'-APPRDVED AS 70 FORM SOUTHERN PACIFIC

TRANSPORTATION COMPANY .
PETERSON, GAMBR, MUNS

|l & PRICE, A Professional ' _E_E. fé 9"
Corporation -

General ‘Counsel for MTDB (Tlt%}_(p;g;lv: VICE PRESIDENT
I-- /— / 5,/ - S () e
‘ !5 Senor Assistant Secretary .
‘ (d'J»-/N METROPOLITAN TRANSIT

Paul A. Peterson DEVELOPMENT BOARD .

TR : - SAN DIEGO & ARIZONA
L : EASTERN RAILWAY '

itle)

. VICE PRES'DENT
VdZ éq ﬁﬂ- Wﬁr-

Assistant Sherstary
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1,2

‘10
11 - 20

21, 22

- 23 - 53

54 -"56

/{57 - 59

61,62

-@6/ '

Summary of
EXHIBIT "A"

‘ame are on file with MTDB and SP.
.-- of .the following sheets of SD&AE's C.E. Drawing 40495:

Summary of

EXHIBIT A" -

Date
9/14/78

9/14/78,
9/14/78.

9/14/78

9/14/78,<

9/14/178,
9/14/78
9/14/78,
8/14/78
9/14/78,
9/14/78

11/17/78,
11/17/78

Maps which constitute Exhibit "A" to the Memorandum, as
amended herein,

These maps consist

Rev.

-9/14/78, Rev.

RQV. .
Rev.

P

Rev.
Rev.

Rev.

1/15/79
1/15/79

1/15/79
12/15/78

12/15/78
12/4/78
12/4/78

%°_7ﬁ
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. THIS AGREEMENT, made this ddy of”

19, by and between SOUTHERN PACIFIC TRANSPORTATION CoMPANY
("SP"), a corporation and SAN DIEGO & ARTZONA EASTERN RAILWAY .
COMPANY ("SD&AE"), a corporat;on,
. RECITALS :
‘By Memorandum of Intent ("Memorandum") dated

October 30, 1978 and Agreement dated ’

SP sold its interest in SD&AE to San Diego Metropolitan

Tfansitinevelopment Board (“Mmps“)‘and promised to grant

SD&AE .bridging and interchange rights over SP's tracks

. .between Plaster City, California, and Calexico, California

- for freight service, subject to ICC apﬁtoval and the_terms

and conditions set forth herein. This agreement is to

implement said promise.

- AGREEMENT:

1. Definitionms:

Agﬁa

A. The term "track" or plural theteof and the term
"trackageF}shal; mean track structure ana all appu;tenancee
thereof, including, but not necessarily limited to rail and -
fastenings, ewitchee?ane-frogs complete, buﬁperSf ties, ballast,
roadbed, embankment, signals, bridges, trestles,'culverts or
-any other strueture or thinge necessary for support of and
entering into construction thereof., If any portion thereof is
located in a thoroughfare the terms ehell include pavement,

crossing planks and other similar materials or facilities used

in'lieﬁ 6f'pavemen£ or other street surfacing material at

. vehlcular crosslngs of tracks, culverts, dralnage facilities,

cross;ng protect;on faczlltles, and ‘any and- al‘ work requ;red

5

EXHIBIT "B"
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by lawful authority in connection with constriiction, renewal,

‘maintenance’ and oparation of said track structures and all

appurtenances thereor.
B. The term "Joint Track™ shall mean trackage, lncludlng
underly;ng property, "between Mile Post 1289. 61, Plaster Clty,

and Mrle Post 708.88, Calexico, as shown on EXhlblt “A " and

t related‘faCilities; .PJOlnt Track" shall anlude Lnterchange

tracksat El Centro ‘and Calexico and fac;lztles at El Centro

. for turning;- serv;clng and storing SD&AE's locomot;ves and

cabooses, as?ﬁaY"béfaésignated from time t6 time by SP's.rep~
resentative. '

C.” “The téf¥m "Cars Handled Proportion" shall mean the

percentage that beéars the same ratio to 100% as the total

number of ¢aré and locomotive units handled by or for SD&AE

snall bearftoithestbtal number of cars and locomotive units'

" handled by o ‘for both parties over the Joint Track. -

D.” The teris "Cost" or "Costs" shall mean all SP's

~costs and eéxpenses - lncurred in the maintenance and operation

of, or the making of add;t;ons and betterments or retirements
to the”UorhthraEk{iand'the provision of services under this -

agreeﬁentg~JCosts‘shall be determined based on the

"following: o,

(I)J’The "Rules Covering Preparation of &oint Facility
~ and ether;Bills Between Carriers" of the General

. yanagers'“ASSooiation of Chicago (or any successor =
-‘organiaations currently in-effeot ano as sub-

" --..sequently amended.or:supplemented.(hereinafter

' referred-to as "GMA"). _ N

-2 -
2¢.r
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(2)

The fcrmuLa and guidelines containea in the

~ "schedule of Equipment Rental and other Reﬁtal

" Rates For Use Between.Carriers"of'the GMA -
currently in effect and as subsequently

_ amended or supplemented, with respect to the
rentil of automotive equipment, rolling stock,

work equipmeht and roadway machines. Said

' 'réntalishall be based on SP's average (a) |

- (3)

(4)

' -ana other scrap-track\material; including track

ledger values. (b) cost of repairs, (c) cost

of supplles, and (d) days used.

The rentals for eaulpment leased by 34 shall be
~the percentage of the rentals (plus the cost of
- gEintenance of the equipment ineurred by SP)
" ‘that the use of the eguippent for Joint Track

purposes bears to. the total use made by SP of

| rL_gdéh equipment. In the event SP shall not

maihtain actual records of maiﬁtenance costs,
".SP's average system repalr cost percentage shall
be used. |
»Secbndhané rail and cther secondhand track
- material and ties either placed or_recovered
"shail be charged or credited at 50% of tﬁe

market pr;ces of like new mater;al, in acccr-

dance with GMA rules. All released scrap razl

f-‘---spikes, shall be credlted on the basis of

current scrap value in accordance with GMA

. Rules, ‘except that in no case shall such scrap

-3
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value exceed the secondhand val;e. All track -
- spikes released shall be consioered as scrap.
Said prices and Qalues shalllbe based on the
average .of such prices and values for such
-items during the precedirg calepdar year.
©.(5) ..Anything herein to the.contrary notwithstanding,
. the term "Cost or Costs" shall not include
---PLoss and bamage," as that term is hereinafter
defined, except for purpose of oetermining
CoSt;of repairing damage to the Joint Track.

E.  The term "Property Accounts,” as'herein ﬁsed,'shall

‘mean the partion of Cost which is chargeable to property

accounts under applicable Interstate Commerce Commission (or

. other Federal regulatory agency) Uniform System of Accounts

for Railroaa‘companies currently in effect from time to time
during the life of this agreement. '

2. Grant of Rights to SD&AE:

A, SP. hereby grants SD&AE the right to operate its freight

trains,. engines, and freight and official cars over the Joint
‘Track f£6r the purpose of interchanging with SP at El Centro and

‘with:the. Sonora-Baja Callfornla Rallway at- Calexlco.

TBa” SP wzll,-upon request of SD&AE, furnlsh motive power
and crews and perform all train serv;ces for or ;nc;dent to

the handllng, Ln ooth directions, of cars, loaded or empty, in

. SD&AE's .account between E]l Centro and Calexico for interchange

with the Sonora-Baja California Railway at calerico. Said

'SD&AE cars-shall be handled in regularly scheduled SP tralns

in conmon wzth ‘cars in the account of sP or run as separate-

-4- T * o-l79




1—shall have no right whatsoever to construct, maintain or operate g

trains at the discretion of SP. SD&AE cdrs covered by this
_Section 2(b) shall at all times remain in the account of SD&AE,
and SD&AE shall collect and retain revenues due thereon and
make or settle all per diem and mileage rental payments or
. €laims on said cars. SD&AE shell arrange and pay for all
customs handling. ‘_ .
"C. The righﬁs granted herein are limited solely to ﬁhe

- bridging of SD&AE freight traffic over the Joint Track. SD&AE

track connecting with the Joint Track or.to operate over any
track now or hereaftes constructed connecting with the Joint

| Track or to serve anj-industry from'ﬁhe Joint Track or track

' divefginé.therefrom. Sp reserves the right fe: itself, its
successors and assigns to use the Joint Track in any way that |
“will not materially interfere w1th SD&AE's rights granted here-
_in;;including'without limitation, the right to admit other ‘“5-'”
carriers‘to.the use of the qeint Track on terms and conditions .
generallj customary among'reilroads at the time of such use.
-.SD&AE shall not permit or adm;t any thlrd party to the use of
all or ‘any port;on of the JOlnt Track, nor, under the guise

: of.dOLng its ‘own :business, contract or make ariy -agreement to
handle as its own frezght ‘trains, 1ocomot1ves, cabooses and £freigh
and off;c;al cars over or upon the Joint Track, or any port;on
thereof, the trains,. locomotives, cabooses and cars of any such

_-thi;dipeity which in.the-nofmei course of business would noet be

.‘coeside;ed es the trains, locomotives, cabooses_of'cars of SD&AE.

" The rights granted in this'Section 2 are subject to the terms eed

LN
e,

conditions of this agreement.

-5 =
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one party does hot wisSh to participate.

3. - Grant -of Rights to SP:

A. SD&AE hereby “§rants SP the right to operate its trains,
engines and cars in common and equally with SD&AE on trackage -

between Mile Post 129.61 and Mile Post 129.00 near Plaster City

shown by the line on Exhibit "A" and to use in’

" common and equally with SD&AE any industry track, spur, siding

or branch lines hereafter constructed -therefrom or adjacent

thereto. - Such additional spurs, sidings or branch lines shall

| - be "constructed by SDEAE-at its option or upon request of ‘SP and

the cost thereof shall Be borne equally by SD&AE and SP unless-

If one party does not

. -wish to participate,-such tracks shall be oonstructed at- the

entire cost of and shall be'exclusiveiy owned and used by the ‘.'
other party.' The non-participating party may at any time obtaiq

use of such exélusive ‘tracks upon thirty (30) days' notice to

' the other party and upon purchasing a one-half (1/2) interest

‘therein by payment to ‘the other party of one-half (1/2) of the..

éxpense of constructing said tracks plus ten percent (10%) in-

" terest per annum on said one-half (172) of the expense from date

of completion to date of purchase.
B. The track between Mile Post 129.61 and Mile Post
129.00 and any track d;vergzng therefrom and owned by both
partles and underly;ng property shall be termed "SD&AE Joint
Track."' All_provlsrqns of this agreement except for Sectlons

1B, 2,,7A and 8 ‘shall apply to the. SD&AE Joint Track; provided; .

Hhowever, that for purposes of this Section 3

(l) When SP is referred to, .it shall be understood

o mean SDSAE. T BT

%K‘ 2§
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(2)' When SD&AE is referred to, it shallhbe under- -
'stood to mean SP; and

(3) - When Joint Track is referred to, it shall be -~ AQ3
understood to mean SD&AE Joint Track.

" C. SP'shall make payments to SDSAE as follows:
(1) oOn-the-lst day of each month, interest rental
at-the rate of four percent (4%) per year
on-the value of the SD&AE Joint Track which

“yvalue is agreed to be $19,800;

(2) - Annualiy; one-half (1/2);of all taxes and

" aSsessments applicable to- the SD&AE Joint
Track; and
(3) Montﬁly,'its Cars-Handled Proportdon.of Cost
- for previous month ror operation (other than
: tfain and engine operation in7road and/orxr

;switching service), maintenance, repair and
renenal of, and in making changes in or
‘additions and betterments to the "SD&AE Joint
Prack™ except so much of such cost as is

charged to Property Accounts of SD&AE.

4. Management and Control-

"A. -SP shall have exclusive control and.shall per‘orm

--the management,’ pazntenance, d;spatchlng and operation of the

Joint Track and-shall maintain and keep same in reasonable

repair'and'reasonably suitable for the combined requirenents

'of parties hereto but- it is expressly understood and agreed

'that SD&AE shall not by reason of any defect in the Joint Track

or_znuang_Track. ‘structuré or appllance appurtenant,thercto, ﬂﬂﬁ

-7 -
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or by reason of failure of SP to repair any such defect, have

" or make agalnsa SP any claim or demand for any 1loss, damage or

" injury whatsoever arising from such defect or fallure.

B. SP shall order and direct the movement of +rains over

" the Joint Track under such reasonable rules and regulations

customary among railroads as SP may adopt. All interpretations
and applicagion—oﬁ‘thewrules shall be by SP. All rules, regu-
lationsfand ordeérs,. and interpretations and applications_there— '

of, shall be: reasonably fazr and just as between the parties

. and shall not dzserzm;nate agaznst either of them. The tra;ns'

of botli-parties shall be: glven equal dispatch accord;na to anezn
class.

=-C.5+ A11 officers;, agents and employees of SP engaged in

~the managemene;"béération and maintenance of the Joint Track

shalI'bekforﬁ Eheir'dﬁhiée in a fair, impartial and jusf manner.

8. SD&AE's Operation on Joint Track:
A. SD&AE's Employees. |
" 1;- SD&AE shall net permit any of its employees to
'if—»oﬁerate trains or engines on the Joint Track
.unt11~they shall have passed, to the sat;sfac-
~-~-'- tion.of-SP, exam;nat;ons to be made by a super-
5f-1fvi§btyfef£icer or off;ce:s of SP on Lts operating
rules and regulations. | |
~'2. 8P ‘SHall furnish ‘to SD&AE from time to tlme
'-sufflc;ent eoples of current timetables and
‘timetable bulletins relating to the Jéint T:ack .
"and'df~cprrent operating rules and regulations,
" to ﬁermiﬁ.SD§A3 to supply each of its employeee,

-8 - . .. . —?EM-
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who is to work in train or yard.service on the
- Joint Track with one copy of each thereof, which
SD&AE shall do. SD&AE shall reimburse Sijor the ' ﬁqs
cost. of such copies. |
- 3{” SD&AE shall, at the request cr SP,'renqve from ser-
vice upon the Joint Track any SD&AE employees
S who shall be found by éP to be responsible for
"ﬂ@»-Violation of SP rules and regulations. SD&AE
.shall bear and assume all expenses which it and
SP may incnr as a result of any such barr.ng_from'
service. . ' | |
_.4.u~I£ such disciplinary action is anpealed by a
- - . . SD&AE employee to the National Railroad Adjus.ment
.Board or other tribunal lawfully created to ad-
judxcate such cases, and if the decision of such
= . board or tribunal sustains the employee's position,
" 3uch employee shall not thereafier be barred from
| service on the Joint Track by reason of such
occurrence.
B; Devices on Equipment:

SD&AE, at its expense, shall install and maintain upon

| its "engines and cars ‘such equipment or dev;ces as may now or

in the future be necessary or appropriate, in the.reasonable

- judgment of SP, for ‘operation of trains upon the Joint Track.

c. Pickinc'up Wrecks:

If any engine, car or other equipment shall be wrecked

‘or derailed upon the -Joint Track. it shall without unnecessary

delay be picked up Qr- lerailed bv SP, unless otherw;se agreedlﬁw

-9 -
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by SP and SDSAE. Expenses of rerailing eoﬁipﬁent, cleating
.wrecks and. restoring-.the Joiht Track shall be borne in accor-
dance with Section 12 hereof..

D. Train Supplies:
. - .SP .shall not be required to furhish any fuel or other

-stipplies- for operation of SD&AE locomotives or trains over the

- JointnmraCka -:In-the event SP should, nevertheless furnish such

“‘sapplies - to SD&AE, SD&AE shall promptly upon recelpt of billing
therefor reimburse SP for its Cost thereof.

_ 6. Additions and Betterments:

--8P.at its expense snall make any changes, additions and
betterments ‘to. the .Joint Track whzch may be required by law,
Jdr-whichfit”deeﬁs necessary or desirable; progressively during '
“constrdctioh and upon their completion these.shall become part
of the Joint Track. |

7. Retirements:

Whenever any change in, elimination, disposal or re-

4-tirement:ofxany49art of the Joint Track is made; which, under

7thefcurreht Interstate Commerce Commission regulations, reduces
.the. ledder. value and agreed valuation, or'either thereof, as the
"case may be, of 'the ‘Joint Track,.then the agreed valuation of

~ the .Joint.Track.referred. to in Section 7A.hereof_shall be reduced
b&'thE‘valdatiod,lincluding additives applicable.thereto;.of the

*fac;llty ‘SO changed, eliminated, disposed of or retlred.

"No" withdrawal, change in, el;m;natzon, disposal or __

B.

;retirement‘of any part of the Jo;nt Track which will per-

' :mahentiyvor materiailyiimpair the usefulness to SD&AE of the

. Joint Track while this agreement is in effect, shall be made

- 10 - )
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which is agreed to ‘be $1,474, 086 as of the date of this agreement,

1(1/2) of all taxes and assessments applicable to the Joint Track.

|- month for cperation (othet "than train and engine operatlon in road.

"fﬁut;nct limited -to applicaﬁle wages, egquipment, rentals, fuels,

-and/or - swztchlng serv;ce, malntenance, repa;r and renewal cf,.ﬁqﬁ-
- in-making- -changes in or additions and betterments to the “SD&AE

Joint Track" except so much of such Cost as is charged to Property

the appllcable pcrt;on of superv;sxon, utilities and other overhead

El Centro and Calexico as provided in Section 2B, SD&AE shall —

"also pay SP monthly, the actual Cost of such handling, including

without SD&AE's consent.
8. Payments: -

SD&AE shall make payments to SP in accordance with th;s -
Sectlon 8: *

A. Upon commencement of revenue operatlons, on the lst day.
of each month, one-twelfth (1/12) of the interest rental at the
rate of two percent (2%$“§Er year for the first three yeare,'then

fcur percent (4%) per year on the current value of the Joint Track

which value shall be increased’ by the Cost of additions and
betterments and &écreaSéa“by the value of retirements made theretd

”‘B. Upon commencemerit :of revenue operaticns, annually, one-hel

c. Mcnthly, its Cars-Handled Proportlcn of Cost for prev;ous:

Accounts of SP.
D. Monthly, the actual Cost of servicing and repairing SD&AE

locomotives &nd cabcoses at El Centro, including without limitatian

expences, and the Cost of: any supplies furn;shed to or for SD&AE.

. B. - If SD&AE elects to have SP handle lts_cars between

ecpplies and supervision and applicable'additivés. Said Cost

-1l -
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-fmbe made.

‘|- amounts--to be -paid-dnd. accepted in full satisfaction of such

'“_'and'data-which'are'the-basis of charges against SD&AE hereunder.

is agreed initially to be $29.73 per car noved, loaded or empty,
" in either direction and shall be adjusted annually, beginning

July 1, 1979, by the percentage of change in the Ascsociation of
- American Ra;lroads ..Indexes of Railroad Material Prices and Wage

-Rates, Rallroads of iClass 1, Western District, Materlal Prlces,__
- Wage Rates and Suppléments Combined (including fuel), from the

- year 1975& which ‘shall be-‘used as the base year, to the calendar
" .year immediately;prééeeaing the year in which the change is_ to
said‘Cdst'nay‘bé”redeterm;ned by mutual agreement. after

a study on reguest of either party.

SJ_Aleed Percentaces, Flat Rages of Arbitrarv Amounts:.

- A In lieu of- determlnlng any or all Costs as provlded
‘in this agreement, "the General Managers of the parties may, .

- from time to time,: agree upon fixed percentages of Costs, flat_
rates per car, per-car mile or per train.nile, or arbitrary

‘ichligations. Anyxsuch-fixed percentage, flat rate or a:bitrar§

amount shall be for such per;od or per;ods of time as may be .

agreed at the time of establzshment. _

B.. In the event the partles fail to agree w1th1n six (6)-

' months ‘after the effective date of the exp;ratlcn cf any such
perzod or per;ods ‘on a new fixed percentage, flat rate or

- arbitrary amount, then SD&AE shall, from and after the effective
. date of such exp;ratxon, make such payments in accordance with |

. Sectzon 8 hereof.

.10.. Rendition and Pavment of BlllS‘

' “ A ~SP'sha11-keepwcomplete and accurate records of Costs

- 12 -
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B." 211 bills by SP against SD&AE, except those payable

- in advance,‘shall be rendered as soon as practicable after the

first day of the month next succeeding the month during_which
the expense is incurred by SP and shall be paid within sixty (uv.)
days after recelpt thereof.

C. Errors or disputed items of a minor nature in ‘any

- bills shall ndt"Bé'aééﬁed a valid excuse for delaying payment,

_ but shall be subject to subsequent adjustment; provided, how-

. ever, no exceptiontd any b111 shall be considered if filed:

after the expiration of three (3) years from the last day of

" the calendar month during which the bill is rendered, and no’

bill shall be rendered more than three (3) years, (i) after the
last day of a ealendar-menth inlwhich the expense covered

thereby is incurred, or (ii) in the case of claims of third

tlparties disputed,aS’to amount or liability, after the amdunt
-.-is liquidated or tnenlianility established, whichever is lateﬁqﬁ
'.This-provision-Shall not iimit the retroactive adjustment of
"billing made pursuant to exoentions taken to original account;ng

- by or under the authority of the ICC or retroactive adjustnent

of wage rates and settlement.of wage claims and shall not apply

to any fa;lure to adjust the valuation upon which SD&AE pays

Lnterest rental

ll. Inspectlon of Books and Records-

-So-much of the books, accounts and records of each.party."m.f

hereto as are related to.the subject matter of this agreement——

' shall at all reasonable times be open to rnspectzon by rep—

resentatzves of the other party.

*
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“12.

“A.

followrng definitions shall appl y-.

. A.l.

2 4
27 -
28 .

Liability and Indemnification:

Definitions.

."Loss and/or.Damage":

‘agreémernt ‘shall be reduced by_an§ amount applicable

* he value of a destroyed frezght car shall be
“its depreclated value pursuant to the then current
rules for the Association of Ame-zcan Railroads or

‘successor organization for the type, or most similar

ffThe*Galue'of a destroyed locomotive shall be its
. reproduétion"cost new less depreciation computed on

-the‘baeis ofureproduction costs but no more than sixty

" motive power,
. tenancefﬂrenewal, removal, inspection or operation

‘ ;thereof.forrthe benefit'of-the parties.

: engaged in or ;nc;dent to the performances of servrce,

- the cos‘ of whzch is xncluded in Loss or Damage for

For the purpose of this section, the

"Includes all claims, liability,
and expense ‘of every character ;ncident,te the loss
or.destruction‘of or damage to propertyiand injury to
or death of persons, arising upon or adjacent to the

Joint Trackage. Loss and/or Damage apportioned under

Ir

thereto recevered from-third narties.

e, or car covered by such rules.

percent (60%) of such reproduction costs.
"Joint Property": The Joint Track and all appur-

tenances thereto and underlying land which, by reason
of tpfs~agreement may be used by both partiés, and-all

cars und equipment engaged in the main-

Anyjldcoﬁoi .

t;ve or eaulpment shall be deemed Joint Property whrle

i ) - 14 -




L which the parties are jointlyuliable.
"2 ALS. "Joint Employee": An officer, agent, employee,
. lo:-contractor while-engaged ln'maintalning, repairlggy
4 - renewing, removing, inspecting or operating Joint
S Property or ‘in making addltlons or betterments thereto,_
6 or in dispatching, g;v;ng orders for or dlrectlng
7 o the movement of trains or performlng other service,
8 aQ:?Lf—“—"‘ for“the common benefit or both part;es hereto.
9 - 7 Ac6y : "Sole. Employees and "Sole froperty"- Employees,
10 T motive power or equipment whlle enoaged or about to
11 - o engage'ln'SW1tchlng and handllng_cars of only one party
12 ~ © 7 “or ‘in -performing other services for the exelusivewbeneé
13 .‘of one party shall, for the purpose of tnis Section 12:
14 - be considered the Sole Employees or the Sole Property
15 - -of that party. , .- .
16 A,7.: For ‘the purpose of this Sectlon 12, equlpment of fﬁ%
17 C - _foreign lines being detoured over the Joint Property
18 oL --by authorlty of SP and all persons other than Joint
19 Employees arranged in moving such equlpment, shall
20 E - 2. be considered the Sole Property and Scle Employees
21 of Sk. | o
22 A;?.' Motive power, cars, equipment, aéd other property
-23 - hanéled'or usea by any party hereto shall, unless Join
© 24 - Property, be considered the Sole Property of that part
25 for purposes of this Sectzon 12. _ _' - —
'_%6 B. Allocatxon- _ : S - -
'=2T’ - The provrszons of this Sectlon 12 apply only as between
2? the_partres hereto. Except as herein otherw;se—provzded, ea@hﬁ
- 15 - . -}EL
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! par%y shall bear all Loss and/or Damage éo its Sole
"2 Property, its Sole Employeee, patrons and others on its ecgines,
.3 | .cars or trains, or on.cr about tﬁe Joint Property in trans;
4 'action of bcsiness for or with such party. Lose and Damage to
5 third parties or Joint Property or Jcipt'Employeee shall be
6 -apportioned among the partiee in the same ratio as the expense
7 for meintaining.the:Jgint Track is apportioned for the month
8 . in which -the incident occurred (or if payment for use of Joint
9 “Prack is based :on flat rate, in the same ratio as the use of
‘?0- - the Jo;ne Track is appcrt;onec for the montn ;n whlch the
11 -_an1dent occurred). -If, however, one, and not the oeher, of
12 }I: the parties contributed (by reason of the act or omission of -
13 its Sole Employees or a defect in ics Sole Property) to the
14 Loss or Damage, theuﬁarty s0 ccntributing shall bear all Loss
15 and Damage to all persons ‘and property. Notwithstapding the
-16 .|| -foregoing, -if the éngines, trains or cars of only one party
- 17 a:é involved in ‘the incident, that party shall bear all Loss
.18.' ‘and Da.ﬁxag,e.to 'thir'daparties; Joint Employees‘ and Joint Property. '
19 || SD&AE acrees to accept all vehicdlar crossings, pow‘or hefe-
. after exiscing, of the Joint Track in whatever condition they
21 may be:dn:ing,the term of this agreement and wiil not assert
‘any ‘claim, :demand:or cause of action against SP and.will in=-
23 demn;fy Sp agaznst any claim, durand or cause of action ar;sxcg
-24 - || out o£ any .crossing accident on the Joznt Track zn ‘which the
25 :englnes, cars or ‘train of SD&AE only are znvolved T
N2 A General°” ' | o - .
:j27ﬁ;’.l'- ‘C.1l. _Each party hereto egrees that the acts and decisions’ of
-2§ -. . . ghe partg hereto :performing any mahegement, maintenagcl.
- 16 - ' : e s
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C.3 .

- against such damages including attorneys' fees and

- costs.

_cause to be settled for it, all claims for damages for

- which such party shall be liable under the prov;s;ons

- defended all,suits for the recovery ofwanyusuch damage.l
- In the event both parties hereto may be liable und{q\
--the provisions of this sectlon for any damages and the

~same is settled by a voluntary payment of money or otne
. liable therefor, a release from liability shall be

. obtained in the names of both parties so liable; howeveé:

-1no such settlement 1n excess of Five Thousand Dollars

-In case a suzt shall be commenced agalnst elther party

repair, renewal, removal, improvement, operation or
similar function of or for the Joint Property shall

be deemed proper and adequate, and no claim shall be
asserted against such party by reason of such functlon |
or lack thereor. .
Each party hereto shall pay promptly damages for whlch_
such party shall be liable under the provisions of

this.section, and shall indemnify the other party.

Each party hereto shall have the right to settle, or

of this Sectlon lZ, and to defend or cause to be

valuable cons;deratlon by one of the parties Jolntly

($5 000) shall be made by or for elther party wathout
the authorlty of the other party, but any settlement
made by either party in consaderatlon of said sum or

lesser sum shall be bandlng upon the- other party.

for or on account of damages for which the other pa;gy

- 17 -
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Y . is.solely or jointly liable under the provisions of

2 this Section-12, the party so sued shall give notice
¥ in ﬁriting to the other party of the pendencijof said

4 su;t, and thereupon the other parey shall assume or

5 Jozn 1n the defense of such suit. _

6 ‘C.6. No party shall be bound by any judgment aga;nst the'
7 other party, unless such party snall have had reasonab
-8 e ""notioe"requiring it to defend'and reasonable opportuniy
.9 "'ito_nake'such'defense. When such notice:eno opportunit
ib -shellohave been given;‘the.party so notified shall be
11 ‘bound by the judgment as to al’ matters whlch could
12 " have been or were l;tlgated in such suits.
ig. 13. Arbitration: .

.14 Any .dispute over the terms of this agreement shall be

15 ‘settled by a board of three (5) arbifrators experienced in
;16 " | ‘xailroad operations, one to be named by eeoh party and the
17 " third by the ‘two so named. If one party fails to name an
- 18 arbltrator (or the two chosen do not name the third) w1th1n
19 sxxtyn(so)-days,aftermnotloe to do so, such arbitrator shall

beinaned:upon applioation by either party hereto to any judge
- 21 .of the U. S. District Court whose jurlsdlct;on encludes the
-22 - mJolnt.Track‘ Thé decision of the arbltrators shall be final
‘23 " and binding upon'the pertxes. The expense of arbitration shall

24 .be apportioned by the arbitrators. . The partiés mady agree upon

25 || a single arbitrator.

' ;;é' S T Y 'Defauit; S S -

95"} ¢+ - If either-party is;in default on any prov?sion under this_
28" | -agreement and fails to remedy said default withih sixty (60)

‘o

- 18 - 5 T




2 other party may terminate this agreement forthwith; provided,
3 however, that neither party éhall be released from any liariliﬂqg
4 incurred before such termination. I
5 15. Compliance with Law:
6 ~ EBach party using the Joint Track shall comply with all
7 -l applicable laws and orders of public boﬁies having jurisdiction.
) 8-¢ If-any party fails to so comply and is fined or penalized as.
9 |- a-result thereof, that party shall,péy said fine or penalty.
10 promptlf.;tfffaé;é resuylt of such violation liability is
11 asserted to. the other party of this agfeement, the fiﬁst.pﬁrty
12 shall indemnify the .other party against all-cOsts:and expenses,
13 | including attorneys' fees incurred in defending any action |
' 14 resulting from such violation. |
15 16. Noticess .
Cre———16 - ‘.' Notices under-this agreement shail be writing and shall TT?
17. be-deemed to -be é&opef;y_given if delivered or mailed to
18 | -SDEAE at
19
20 ~
‘21 _Attentioni
22 end sPat .
23 |
24 ) .
25’ - Attention: B . L. T
-;f2€;:' ~-: 17:° Successors and Assigns:- }
=27 " This agreement is inténdéd solely for the benefit of ;nd"'
28 |- shall be. binding upon the_parpies.he;ego,_ané_thgir succgsggg‘ﬁ__.

1.

days of written notice from the other party to do so, said

226"
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"-by the Int e*state "Commerce Commission (“ICC")

- 4 |
w N [

and- assigns, and is not intended nor shall it"be construed to

' be for the benefit of any other party, prov;ded, however, that-

this agreement shall not be ass;gned w1thout the written consent
of both parties; which consent shall not be unreascnably withheldi

- 18. Attorneys' Fees:

In the event any party to this agreement brlngs legal actlon

to enforce its rights hereunder, the court shall have discretion’

1- to: award- the preévailing party reasonable attorneyef fees.

19. Effective Date and Term:

"2+ - This agreem_nt shall not take efrect unless it is approved

Upon such

approval thie"ag‘eement shall become effectlve on the date

’SD&AE commences operatlonson the Joint Track, and shall remain
“in effect for f£ifty (50) years and from year to year thereafter
'”subject to-term;nat;on by either party upon ‘written notice to -

" the other 'ninety (90) days before the expiration of the_'

appllcable yearly term.
- IN WITNESS- WHEREOF, the parties hereto have caused these

1B presents ‘to ‘be executed in dupllcate the day and year flrst

herein written.

. . SDUTHERN PACIFIC
. TRANSPORTATION COMPANY

RS w . By ——}-? M_VC 3

ST e e e T (Titie) - _w%u VE VICE PRESIDENT _

" e . ~Senlor As s '
e T " . SAN DIEGO & ARTZONA - oot Soeratary
o . EASTERN y&ILWAY COMPANY . |

. : By _ -
L e e '(E:Ltl’e & ~VICE PRESIDENT
_ / Loy ~—
e e R ) IesIsfanl Sodretary
- QO - .

'k‘.’.ﬂé




_ Buyer
City of San ‘Diego

Olson Salvage Co.

. EXHIBIT "C"

'ﬁocation
Baird Roll

Otay

Area' Consideration'
. 1.37 ac. $18,925
.50 ac. $22,000




-EXHEIBIT "D’

Southern Pacific Transportation Company will employ an experienced
general contractor to restore SD&AE storm damaged segments oi track .
and structures to their pre-storm (September 1976) operating condition
and -to repair three trestles and 2.6 miles of track structure between '
Mile Posts 4.9 and 7.5 on the Coronado Branch line to FRA Class I

standards of maintenance. Any storm damage occurring after October 26,
1978 will be repaired by others.

“Before the September.l1976 storm, the maximum train speéds permittec
were: ' ) o

"iu-—¥~3o'MPH‘betweén Mile Post 92.90 and Mile Post 96.61
1

20 MPH " * 96.61 " " "  98.67
. 10 MPE = -" . " 98,67 " " "  99.10
- 20 MPH " " " 99,10 " " " 106.56 .
25 MPH " " * 106.56 ‘" " " 122.50 C e
30 MPH " " " 122,50 " " " 130.060

Out of service between Mile Post 4.9 and Mile Post 7.5 on the
Coronado Branch. .

The restoration of the SD&AE will be accomplished by first re-

_moving all the damaged track. The subgrade will then be reconstructed

using the nearby earth as fill, compacting the new subgrade by powered
compactors or the heavy construction equipment. The trackage will then

'be rebuilt using new ties to ‘replace missing ties and second-hand ‘rail- ~

of similar weight and-condition. The new tracks will be surfaced to

‘true alignment and grade by -placing 'suitable ballast, at least 4 inches

below the bottom of the ties, between the ties and level with the top

‘of the ties. Ballast will slope on the angle of repose from end of tie

" to subgrade. Ballast will be imported from commercial suppliers in

railroad ballast.cars. .

. The damaged structures will -be restored so that an equal or greate -
runoff of storm water can be passed through without damage to the
subgrade or interruption of traffic on the line. Steel piling may be '~

- used in some structures where timber pilings were originally and

-bridge - decks may be-concrete instead of wood. All structures will be

rates at Coopers E 60 or greater. This means structures will support
axle loadings of approximately 60,000 lbs. on a spacing of 5 feet or -
greater. : L

Drainage of the track afea will be re-established so that normal
water runoff will not- foul ballast. : : L=

_.'Whén'repairé are completed, maximum train speeds will be:

'30-MPH between Mile Post 92.90 and Mile Pogt 96.61
: L] n . n

20 MPE = " " 96.61 " 98.67
10 MPE - " " " 98,67 " ° " 99,10
20 MPH " = " " " 99,10 " " » 106.56
25 MPE: " » 5° 106.56 " " " 122.50

EXHIBIT "D" - - S
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30 MPH between Mile Post 122.50 and Miie Poét 130.00 _
"

10 MPH " .m : 4.9 n _.u L 7.5 on th '
Coronado Branch. ) ag5

: -Theéé"maximﬁm'épeédfIiﬁitsifpr the storm damaged sections are the
same as prestorm limits. - 1 _

The telephone Systém between El Centro and Division was also damag

" . py the .storm. It consisted-of a pole and wire party line telephone

system with-crank-type telephones located at various places, and was

difficult to keep in service because of obsolescence, theft, and
vandalism. S —

'~ Priof to the stbrmlfﬁhe Communications Department made a radio
coverage check -between Plaster City and Division from Monument Peak,
with the objective of replacing the wire line with radio. It was con-

om-igliuded- thaEt radio -coverage from Monument Peak was practical for the

‘area, with the exception of approximately 10 miles of track into the.

- canyon area and-in the vicinity of the tunmels. It was proposed that

. .- the area that could not be covered from Monument Peak be covered for
- the most part by a radio station at Jacumba. -

-~ ‘. '7The radio System élanned~5§*the Communications Department as ‘above

will be installed in lieu of the wire line.

The restoration will reqguire about 20 weeks to completé,

7}17?*-ZSD§AE'S¢storm damaged tracks will be restored to the followin:‘%
FRA Classes, as defined in the FRA's Track Safety Standards:

SD&AE Maximum Allowed
Operating Speed for

0T Freight Trains .~ FRA Class
: 10 MPH = ~ Class 1 ’
L 20 MPH Class 2
e - 25 MPH - -~ . Class 2- .
_ 3

o .. . 30omMPH - Class
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- AGREEMEIIT FOR OPEPATION OF FREIGHT SERVICE

THIS AGRFLMEVT is entered 1nto on ' February 12, - X 1979" S

to be effective in accordance with the provisions hereof, betwecn

‘SAN“DIEGO- AND 'ARIZONA EASTERN RAII.WAY COMPANY, a corporation, and

KYLE RAILWAYS, INC. and WILLIS B. KYLE, INC. (collectively referred

to as “ooerating Company"). . T ' ' '

L.  METROPOLITAN- TRANSIT DEVELOPMENT BOARD.("&TED") is in'rhcﬂ
process of purchasinéiahd acauiring by donation from Southern -

' Pac;flc mransvor tation Comoany (“SP") a corporate entity known as
:San Dlego and Ar;zona Fastern Rallway Company ("SD&AE") which owns
certaln rlghrs o‘-way, phys;cal assets, and operat*n rights,

:Lagrcements ‘and licenses: - Sa;d acqulslt*on is subject to approval
*by a number of goveramcn.al agencies,. xncludang the Interstate .

' Commerce Commission of -the United States. MTDB is not acquiring

SDEAE w;th thc lntent or" purpo se of engaging in either operation

. "of £reight service or’ pafvonqor tran it service. At the time

.'MTDB acqulres SD&AE Operatzng Company will bc under contract to-
.anAL to pLovxde ffefgﬁt uxv:vo . MrnB 1nLond”, at: a Yatoer date,
to make a contra”t ‘with a pasaengor transit conpany for .hc .
prov;s;on of passengcr tranezt serv;ce on SDSAE right of way.

¥ 2;'1 SD&AE is prosentlv cbllgatud to and is providing rail

“gervice in the metropolitan arca of San Dicgo ‘and in Raja Calrfoxn:a,

o




ay "
.

A g . "
Mcxzco and is. under a contznuxng oblzgatlon to provide ra;l service

between Division and Seely.. nowever, pertions of the l;ne between

D;vz ;ion and Scely have been damaged by stprm and will requ;re

:'restoraticn berfore freight service can be resumed on that portion.

When MEDB acguires- SD&AE, SD&AE will rellnqulsh to SP the portlons
of _the: rzght of way from approylmately one mile west of Plaster :

City to Seely. - MTDB-anaAOPeratlng Company agree that the Memorandum_

of Intent executed by SP.-on October 20, 1978 between MTDB and SP .

is. zncorporated hereln by . reference, nd agree that MEDD, Opera-

' ting COmeany and SDGAE ‘are bound by the appllcable terms thereof.

Prov;ded that MTDB shall.review, and consult with Operat;ng Company
regard:l.ngr the. deflnﬂtlve agreement contemnlatcd Ln such Memoranduﬁmﬁ
of Intent, before erecutlon of such deflnltlve agreement Prov1ded

further, that if such def;nltave agreement contains terms and

conditions whlch ‘differ materlally Lrom those of the thorandum of
_Intent,_whlch mate;lally dffect the rights or obligations of

'Operatang.Company hereunder, that Operating Company shall have the

right to cancel this Agreement on thirty (30) days notice to

SDSAE and MTDB. I | | -

o .3. : 0porat1ng COmpany is compo Ld of two Caleornra corporw-

tions. T se will perform the obligations of 0perat1ng Company

. Lhrough a subsidinry'(”SUpnidinry“) which -will be formed for the.

N
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' purposc of opcrotxng SD&AE and prov;dlng the frclght.scrv1cc which
‘SD&AE “is oblxgatcd to prov;dc. Operatlng Compdny Phall operate
freight- service as provxded herein by (1) assuming control Lhrough
ltu wholly-o:ncd ‘subsidiary, of SDSAE zmmcdzately pr;or to thc com- .

o plctlon “of the acquzs;tzon of SD&AE by MTDB, and (2) then provzdlng
freight serv;ce_as set forth~1n this Agreement. .?hls‘hgrcement ls:.
ahwagreemcnt.fdr_thejprovision of freight service only. By ehtering - -

——into-anduperforming4this-Agreement, Operating Company does not -in- .

tend:to;.and 'shall not be .deemed to have, assumed ‘any pre-existinc

obligations."of. SD&AE, whether by contract or otherwise.

-Jn--~¥—Th;s Agreement shall not ‘take effect ‘uriless-and until MTDB

. S 3 nt—upon—pusrchase—by—MTBofSpéas (Vh _
ﬁgh- purchases SD&nE,—whlcb purchase, by the terms of the agreement for y

-- . whieh=puseheser—by—the—terms—ef—this-Agreement—betveen—iPhb—and—£P, 0\5)/"2 i
T Sale and Donation of SDLAE to -MTDB L 2tween MTDB and SP, will be effectiv
S -w*él—ae—e=£ee+=ve—on—%he—dey—ea—whlcb—ehe—;GG—epp=e¥e=—e=—ehe—%§aas—-C .
: at :the. close of the ‘esCrow. as. set forth in Section 8 of said agreement.
| (pesee

L., By a separate agrecmcnt of even datc,
ﬂwa MT'DB has agrccd with Operatlng Company to become a szgnatory to this

Agrocment and to be. bound by all of its tcrms and condxtlon' znmwdl-

ately upon thc purchaeo by MTDB of SD&AB

s .
.

"5, TRight of Way -

S The.-right of way owned by SD&AE over'which Operating Comaanz;_
.wiil png;ae freight service is described infExhibit A hercto, but .

. in general-teérms congists of the exclusive use by Operating Company - -

of the line (in a restorced condition) from bivision to approximately -&(_
. . o . . To- W\
~€h- one mile west of Plaster-City; the . = . .. : S ST j*C
. . . ' N ., . ’ . ’ b . .'




e.eo-called Corenado ﬁraneh iine:'tﬂe'eo-called Baja'Califorria iinejﬁﬁ
' Joxnt use of the main lznc between the. C:ty of an D_cgo and the
N International Border at San Ysidro; and the joint use of the linec
£rom the City of San Dzego to the Parkway Plaza area 1n El Cajon.
The exclus;ve use rzg&t of way is deszgnated in blue on said ”xhxb;t,

and the JOLnt use right of way is des;gnated in red on Saxd

:.Exhlplt A, . S .

- 6 Term.

L Cmhe ‘initial term of this Agreement shall be ten - (10)

.. its effective date. -
: years from the—éa%e—ea—wheeh—egeret' ' : o 0@P4

o
the—ProPereaes—er—ﬁrcn—Jene—sov—l94sT—«h*eae+e§—=e§st—ees&ss Opcratlr

" —'-Company shall“assumec control of SD&AE and zts Properties meedla_c._

~"-t§6n the clos:ng of escrow for acquisition of SD&AE by MTDB pursuvant
- said’ .. -for the Sale and Donation of SD&AE to MTDI
to the terms of ke Agrcement referred—to—in—Paragaph—2—abeve.

~said’escrow has not closed =~ ] L OﬁljwﬁL

(;& asqu*%rtbe.:' - by December 31, 1979, tiien
either: party shall have the opt:on to cancel thla Aqrecmtnt by

- delivering written notice of cancellation to the othcr party at

'fany tzme thereafter and 0perat1ng Company“f secur;ty deposit, .
”Logether w;Lh 1ntercet, will be returned to it forthwzth, unlthe_

the partles have mutually agrecd in wrltlng to an extens;on.'

7. . Option to Rohow.

Prov;ded Operatxng Coneanv is not 1n default aL the tis ﬁ&ve

%

7

of any right to exercise its optton to xencw, OperaLLng Companv (;ﬁ |




"frenewal period of the term of thls Agreement. "All terms and

-'shall have the right to'renoﬁkthis Agreement for four (4) additional

10-year periods ‘as follows fhe first option to renew shall be
for a pcr;od of ten (lO) years and shall be exerc;;cd dur;ng the

ninth year of the ;nltlal term of thls Agrocmcn the second .

(optlon perlod shall be for ten (10) years and shall be exercised -

ﬂdurlng the n;nth year of the first rencwal term of th;s Agreement,.

the third option shall be £or ten (10) yearv and shal1 be exerci *ed -

: durlng the nlnth ycar of the second rencwal period of the term of i

thls Agrecment,' and thc fourth option shall be for ten (10)

;years and shall be exerc;sed during the ninth year of the third

ffoonditions of this Agreement shall apply to the renewal period.

‘8. 'Fees.

S Operating Compény shall pay feces ‘to SD&AE upon the terms

" and condltlons sct Ioth in Exhibit B herecto. SD&AE shall pay the
. san‘i\‘e' ‘fees Lo MIDB. As a m..tu.cr of convcnlcncc, the partics agree .

~ that Operating éompany'shall.rem;t such fees drrectly to MTDB.

9. !\u' Lur..\t':l.on, Rowe cm-'tx unetion and Maintonance.

Operatlng COmpany shall have .no obllgatlon to reconstruct

"or'restore‘any portlon of the rlght of way which constxtutes thc__
i'r;ght of way prlor to its assuming control of SD&AB. The portlon

. of the r;ghL oF way betwecen DlVlulOn ‘and Plaster City and the

Coronado Branch llne shall be restored by SP pursuant to the turmss@/

.of the Arroomont rofcrreo to in. anagxnph 2 abovo. .Upon assumxng

!

l e
l'“
ey

: i




control of SD&AE, OPeratzng Comcany shall have full respons;brl;tyAuﬁ
for maintenance of the right of way, including those portions of
'the rlght of way to be Joxntly used for passenger transmt. Once
rcstoratzon of a portzcn of the r;ght of way for jOlnt use ccmmcnces,
" the entity which will be operatlng the passenger transit shall —
thereafte* have the full responsmballty to maintain that jolnt tse.
'aﬁiraght of way, with OPerathg Company pay;ng its fazr and cgultab
”pcrt;on (said port;on sha’l be the freight operator's average cost
cf maxntaznlng the balance of the rarlroad exclus;ve of yards,
bridges and tunnels) of-such mainténance costs, anludlng damage
caused by the acts oXx omlss}ons of Operating Company. Operating
'téomoany shall be given the right to bid competitirely for the |
‘r{gnt to-provide such:naintenance service. Ail such reconstructio_?'
of joint use rlght of way shall bc conducted in such a manner that -
-1t does - not- unrearonably interfere with normal 1-'a.:Ll fre;gnt opera-
~tions, If, after passénger trarn use commences on_ the so-calleq
-joint-- track right of way, passcnger scervice later terminateff |

then durlng ‘such per;od of termlnatlon Operating Companv shall have

-the res sponsibility to mazntaln uﬂld Joint use right of way at
s

freight standards. - .

'10,; gecurltv Deuosxt and Llculdﬂtcd Damages.

Upon the filing by SP. thh the Intcrstate Commcrcc
Commission of an appllcatlon see‘rng approval of the transfcr of the'

. J/
- - SDE&AE: corporate ent;ty t0 imDB and the provxsxon of scrvxce by “3&

..r ', . o . - /
. 3

t-




0peratlng Company as provrdcd here;n, Operating Company shall
delzvcr to a mutually acccptable tltle Lnsurance company or to
'MTDB's attorney, Paul A. Peterson, as escxow holder, an erevocable
letter of credit, of caah or its equzvalent, in marketahle
secur;tles, with - the rxght to substltute from time to time, in
. “the eum of flfty thousand dollars ($50, 000) to be held as securlty-ff;
;'.ﬁ for the performance of Opérating Company's obllgatron' hereunder,;_:'
‘on the thlrtletb day followrng Operat;ng Company' s oblrgatlon to
’ assune conLrol of SD&AE “and to commence fre;ght operatlons purseant.

to the terms of th;s Acrecment, the securltv deposit, together

PRI
: -

wdth interest'earned thereon, shall be returned to 0perat1ng Company,

'€$\ T provided it is not then in defatlt under the terms of this Agree-

- ’ ment.’ The part;es agree that should ODeratzng Company default in’
its obllgatlon “to’ commence fre;ght servrce and continue- to prov;de N
fre;ght servxce durrng the flrst 30 days after it is obligated

"-i Lo assume coutxol and tummunra freight operation, the £50, Uoo_shnll
" be retained by MTDB “as llqu;dated damages, sxnce the actual .
amount of damage would be lmpractlcable or extremely dlfflcult,'

= lf not lmpu;;lblL, Lo ascextazn. Similarly, hould MTDB, upon '

_recelvrng all .nccessary governmental approvals ‘and obtaining its
Iundlng nt-a time Qheh Operating Comnany is not in default,
defanlt in‘~ts obllgatlcn to allow Operating Company to assune -

control of sD&AB, the parties agree that MTDB shall pay Operntlng —

(5;”” .'Cbmpany the sun of §50,000 as damngo, since the actual amount E ,j‘




N

of damage would be difficult, 1f not imposs;ble, to ascertain.
Pailure to obtain requlred state or federal approvals after hav;ng

used duc dxlxgence "and good faith shall not constitute default.

ll " Option to Purchase..
. Operatzng COmpany shall have that rzght of flrst refusal

and an option- to purchase as set forth in Eth;blt C hereto.

oo lza. Tariffs, Rates, Routes and Divisions.

. - So long as-it is not in default, Operatlng Company shall
‘. :fhavé the exclgséye_right in the name_of; and on behalf of SD&A.,
 to file ﬁith'appropriate'governmcntal agencies.and to adopt .new
f'or'moalfy existing tariffs, rates; routes ana.divisions; and |
: shall have exclu51vc control in the managemcnt and operation of
- the rall frclght serv;ce, anludlng but not llm;ted to labor,
daspntchlng of'traans;'a 1gnmcnt of cars, ass;gnment of crews,
- and oPerathg Company shall have exclusive operating contirol of
"the rail fac;l;tzes, except for the joint use facllatles. As to
" the- Joxnt use facilitiev{'MTDB or the cntity provxdan pnasnnqor i.- -
transat aerv1ce shall have exclus;ve dlspatchlng control, provided .
_that reaeonable prov;.;ons shall be nade for orderly, ‘scheduled
frexght servxce 50 as ‘not to unreasonably Lnterfere with Opera- o
‘:Tff"“ting Company s-obligation-to maxntain effectlve frelght service.

Operating cOmpany shall have no obligation to bid for or provide.

passenger transit. S :: e C . _Qﬁﬁ-




13. . Obligations of MTDB and SDEAE.
. MTDB and °D&A8 ecach aaroes to:

T (a) C00puratc thh-and ascist- 0pcrat1ng Company to

maintain and obtain all necessary pcrmlts,-clearances, agreements

nd other requlrements for operatlons and mazntenance;

-E: . (b) Cooperate ‘with 0perat1ng Company to cbtain federal,'

sta%é"ér'iSéal'grants ‘which may be available from tlme to tlme

PENGILI

- for” upgradxng or Lnsurrng the contanucd operation of the rarlro

(c) Cooperate w1th and ass;s. 0perat1ng Company with

regard to negotaatrons w;th Santa Fc, SP, the Met;can Govurnmcnt,-

Port’ of San Dlego and other federal, state and. local governmen.al

‘f‘agenc1es as’ may be approprzate to Lnsure con;inued and expanded

frezght serv1ce,

) (df% Assrst Operatlng Company to the max;mﬁmvextent

”feaszble Ln the solrcxtatxon of addltlonal sthments by rail; and

o 'kei, Wor& WLLh Operating Company to insure that track

desrgn and construﬁtlon for transit operations. are. planncd and

,,implemcntod to Lnsure minimum dloruptlon of;erther freight

service or paoa nger service.

= 14.::Obliqatioos of Oncrating Company .. . P
. Operatrnq Company agrees to:

'(a)‘ Conmence and thcrcaftor use- its best efforts on

a continuing basrs to marntw*n adoquate freight service throughout.




10 ~

'SD&AE's arca af operatlons, anluding the providing of adequaﬁe

engines and cars (subject Lo the

- fbif COoperate to thc £ullce

reglonal enginc and bar supply),

st extenL po*vlble w;th SanLa FQ,

SP, the Mea;can Government and Port of ‘'San Diego to znsure an,

uninterrupted “and eff;c;ent flow
Irom the no*th, the south and the

(c) Bc -ubject to the direc

of frelght sh;pments to and
caet, ' '

tion of thc passenger transit

dxspatcher thh regard to all joint use facilities wh;ch directions

- shall not unduly interfere with p

. service;

—“fd) Malntaln all the r;ght

[ ]

operatcd under the terms of thla

i condzuzon in effect at the time o

' havzng due regard of the necessit

£remght sch1ce on a competltlve bauls,

and physzcal propertles in such manner as wxll assure contxnued

'“-(e) Ma;ntaln an lnantory )
and approprlato Lo carry out oOper
ma;ntenance hereunder, and at lea

was such ;nvcntory at the t;me op

 ©f 'SDSAE;

rovision of adequate frelght

of way and physicai properties

Agreement in at 1east the samege.-ra"

f takeover by Qperatlng Company,

y to maintain such right of way

£ parts and equipment necessary
ating Compiny's obligations of

st at the same “dollar level as

erat;ng COmpany assumcd control

-'(f)- Cantlnuously comply in all ‘material respects with'ail -

__law!ully ennctud fuderal, state and local laws, ord;neuccs, rulc' .

~and ‘directives applzcablc to 0pcrnt ng Company‘r operatxons, e --%Q'

N
auc N
1
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' 'anludzng use of mxnor;ty businesses and small busxness concerns

and compliance with-all applzcable fair employment practlces, .

{g) Make t;mely“and ‘accurate reports to all_Mex;can, federal;

. over Operating Company's. actlvitles,_.

"'?jh) Actively promote and solicit addltlonal shlpments by

,ireil;.r

" (i) Pile with MTDB.one copy of every report f;led with a

Mexican, federal, state ox local regulatory or safety agency at

‘”“;the'same ‘time such report is filed with any such agency; and

(3). Use its best efforts to see that qual;fred m.nor;ty

to_pa.rt:l.c:Lpu.te in. the performance of this Agreement. Operating

"7COmpany may rely on written represcntations by subcontractors

‘“regard<ng their status as minority business enterpr;ses in lieu

of an lndepcndent lnvestlgatnon,

o tk); Under the Agreement referred to in Paragrauh 2 above,

“there wzll be certain recezvables and payab’es of SD&AE to be

.accounted for after MTnnuacqulres SD&AE. The parties aqree thnt

oF - spec;al impound. account will be created to account for such

C matters, and that ne;ther the payables nor the recelvables are '

.

“the oblzgatzon or. property of Operatxng Company. SP w;ll be

;pgrmrtted_to establish such reasonable procedures at its own

expense as may -be decmed appropriate by SP to satisfactorily

Jstate'and'1ocal_regulatoryuand'safetf agencies having'jurisdiction

{business enterprzses shall. have the maxlmtm pract*cab‘e ooportun;ty
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. (l). fo assuﬁe fuii'responsibility,for all liagi;;ties ;E lﬂ&%

| SD&AE and/or Operatlng Company causes of actxon arising after

: 0perat1ng Company assumes control of SD&AE, and to hold MTDB
harmlc's “‘from, Lndemnzfy it against, and defend it against all
~T~ such clalms and llabzlitles.' Operat*nq Company shall have no
liabxl;ty for any claim, ‘the cause of act;on for which arose przor .
to Ltf assumptlon of control, and MTDB will indemnxfy and.hold ;t -

- fiharmless from and agalnst all such clalms and llab;lltles.

15, .Force Majcure.

o -1'- _1_:%- (a)- The partles hereto WLll be excused from performance
i of any of thelr respeca;ve oblzgatlons hereunder, occasioned by
o any evont be;ond thelr respectlvo conarol (not due to their own ‘“ﬁ-
fault or actlons), whlch shall ‘include w1thout limitation, actlons
of Mexlcan, federal, state or local agenc1es, lmooeltlon of
govornmontal requlromont . “&Feating burdens whlch caus es performance-

”f.qf-thrs Agrecmtnt to be commercially impracticablc'(such as

T .oomﬁliance with enVirOnﬁental ouality; energy conservation or
occupatlonal safety rcqulrements), by acts. of God; by strikes
or other labor troubles bcyond tho reasonablc anL;c;patlon or

; control of thL partié by interruption of service caused by -
explosrons, flres, vandal;sm, malicious ischief, or unavoxdablé“‘

" interruption or cessation of servicc by a connecting railroad;

and
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'(Si Ooeégting.Company will not incur liability for any

- £ailure to perform the rail freiéht service if such failure is

the result of any concztxon attrlbutable to maintenance or track

conditicn; wnlch exis tod on- the effcctlve date of the commencement .

of operations.

16. Insu*ance and Hold Harmless.

_-.'. .

g (a) Except as provwded ‘herein, "’ MTDB or 1ts agents,

iydlrcctors, offlccrs “and -employees, shall not be held liable for
jany claims, l;abllltzes, penaltles, f;nes or For damage to any

' _goods, properties or effects of any pe*son whatsoever, nor for
",personal Lnjurles to or deaths of them, or any of them, caused by
:or rosultlng ‘from any. acts- or omissions of Operatxng Company, its

~agents, employees, Lndependont contractors, jo1nt ventures, partnezs'f

(lncludlng but not l;mlted to fallure to comply with any obllga-

u’t;on under - Parngraoh 14) ,- or rcprcsentatxves, Ope*atlng Company-.
'further ag*ets to zndomnlfy and save frce and harmless MTDB' and’
its authorl"ed"agents, off Lcers and employcer aqaxnst any of the
mforegolng 1 abxl;tles and any. cost and etpensc, anludlng reasonahle.

_raLtoxney s feey “incurred by MIDB on aecounL af any claim thexefux,

'»including‘claims by‘reason~of alleged defects in service, changes
'in services, or any other work or serviceés done or provided.by. __-

Operating Company pursuant to this Agreement.

\

=

)
-
-~
X
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"(b) oPeraL;ng Company, its aqcnts, dlrectors, officers- and
\employces shall not be held l;ablc for damagc -to any goods,
propcrt;cs ‘or effeces of any person whatsocver, nor for. pcrsonal
_injurxos to or. death of Lhcm, or any of. thcm, causcd by or :
.resultlng from any acts or omissions of MTDB, SD&AE or their
frespect;ve agents, employces, ;ndependent contractors, joint
yentures, partners (anludrng but not llmltcd to failure to comply
-with any obﬂiqetion‘undcr Paragraph 14), or representatlves or |
ondltzons of r;ght of way and phjSlcal propertﬂes of SD&AE
exlstlng prlor to the time 0peratlng COmpany assumes control of
"SD&AB, or trans;t serviees: MIDB further agrees to zndcmnlfy and
‘save free and harmless OQerat;ng ‘Company and lts authormzed
agents,'dlrectors, offlcers and employees aga;nst any- of the forc-.
"gOLng 11ab111t1es and any cost and expense, lncludlng rcasonable .
attorney s fees ‘incurred by Operatlng Conpany on account of any
“eclaim therefor, anludlng clalms by reason of alleged defects in
‘services, chances in scrv;ccs, or any othcr work or. serv1ces done
‘ox provxded pursuant to this Agrécment. .
. '(c) OPcratlng Comnany further agreues to prov1de ‘at
lcéast - ’7 mlll;on in’ bodxly injury and propexly damagv llabzlLLy
insurance’ and to name MTDB and SD&AL ‘as additional pamed insurcds. The
-”de@uctible*or_selI-xnsured portion of thesc Lnsurancc llmzts shall
1'be_nd greatcr than fifty thousand dollars ($50,000) without

"@rittcn amendment ‘to this Agreement.-

T e
e
2mE

it




. be submitted to arbitration.

jnotace of default shall be deemtd resclnded.

e 1§ =

f; 3 (a) MTDE agreea that subsequent increases in OPerathg

-Company insurance costu due’ to the Joxnt operatlon of rail fre;ght
“and’ lzght raxl transxt services on common faczlatles shall be
. bornc by ATDB. In the event the part;cs cannot agree on an

.Lliapproprlatc allocation ‘of these addzt;onal costs, the issue shall

17. Choice of Law.

Thzs Agreement shall be Lnterpreted in accordance w;th

g"the statutes and’ laws of the Unlted States of Amerxca and the

. State of" Callfornla..

e "':-‘. ':

18, Termlnatlon of Acrecmdnt. L Lo

"*f“:' 7 - (a) Upon default of Opuratlng Company hereunder, MTDB may -

= termanate this- Agreement at any time durzng its initial or

subsequent term, upon furn;shlng 30 days wrltten notice to'

’ﬁfopcratzng Company of its default, except that such notice w;Lh

regard to pnyment of monies shall be 10 days, prov16ed that if -

4uuch deLauJL‘x cuxed w;th;n the npplxcable notlce PLflOd thla S

"*jAgreement 'hall cont;nue in £ull force and effect, and such

‘ij) Causes for Lermlnatzon of Operatang Company for

ﬂldéfauitznnall be as follows: ) ': e S

g

£ oo
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"required under this Agreement-or by the

CrEE N e

| . 'jfee payments.
" (ﬁ)

{1'6-

Failure to.provide freight services as

-Interstate Commerce Comm;ss;on.
A lerng of ban?ruptcy by ODeratlng Company,

. or an assrgnment for the benef;t of credltors,

or actual lnsolvency. _ _
Failure to maintain the r;ght of way and phyqlcal

propertles in ‘accordance wzth the terms hercof.

"A ‘course of conduct of operatlon by 0perat1ng

COmpdny Ln a manner whzch, upon proper

adm;n;stratlve hearings, is- found to jeopardlze

‘the health or safety of the general public.-- -

Failure of Operatlng Company to make requzred‘”%

Any other materlal v1olatlon o: the terms of

thlf Agreemcnt, rncludlnq the payment of

'
mnles s = "

If the default (other than the pavment of money) .

- of Operat;ng Company cannot be cured within 30 days, then

provided Operatlng Company commences such cure w;thrn the 30-day

‘period, - and dll;gently‘ln good faith proceeds to complete such

) cure,

then the time within which such default must be cured shali—

-F'be ettendtd for a time which is rcaaonable under all the

cxrcumstances.
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(d) ‘fn'addition, the parties agree.ttat in the event ok'

. termlnatlon,.a flnal accounting shall be rendered by an Lndepend-
ent curtlfzed publ;c accountant experlenced in railroad accountlng,
mutually agreeable to the part;es, the cost of which shall be "
equally shared ween he part;es, and that the’ lndlcated f;nal
ettlements shall be paxd by the appropr;ate party thh;n 30 days
notlce- or may be w;thheld from funds wh;ch would otherw;se be o
" ‘payable, as such accountant shall deem approorzate.

_ _ _.n”(e) Operatlng Conpany may, at any time aFter the
- initiirtééré of'tnis Agrecment, terminate -this Agrecment by

provzdlng s;x nonthe advance notlce. . In the event of such term;na-'

t;on, “the partzes agree that a £inal account*ng shall be ° .:i

T rendered by an xndependent certlfled publzc accountant under the

" same terms and condltlons outllned above.

- (g Both partles recognize that the termznatlon and

. replacement of Operat;ng Company may require prior PUC and ICC '

approval befere such Lermlnatlen or replacement can be effective,
. and ngrce te cooperate in effectlng an orderly transfer of L
ponsxb;latles and Lo "abide by relnLud f:nul PUC aud;final ICC
£1nd1ng', euhject to. Lhe right of such party to appeal such

1 c - ————

“£indings Lo.a court of eompetent jurzsdlctlon.

9. Not;ce. 1 .

Any notice rtquxred or perm;ttee under this Agreement

- . ]
i e b : 5 P .\‘
_:shall be in-writing and may be per on.lly aorved ‘on the ether N




party,-by-the party giving notice, or may be served by certified
mail,'recuipt reQuested, to theifolloﬁing-address; ‘or such

'i'fother addresses/persons'as the parties may direct:

- . MTDB . General Manaqcr

.-;-' -!.Tﬁj- _ 620 "C" Street, Suite 400
A N "+’ .7. San Diego, CA 92101 .
B , ) Operating:COmpany ~. Willis B. Ryle, President
T b p ' - .Kyle Railways, Inc.

e e R - World Trade Center, Room 205
S L R : ' San Francisco, CA 9411l

“eag. Attorneys' Fees.

In the event any party to ‘this Agreement brlngs legal

.. ;_.actlon or requests arbltratlon to enforce its’ rlghts hereunder, thﬂN}l__

_court or arbltrator shall have dlscretlon to award the preva;lzng
party reasonable aLtorneys' fees.

21. Arbztrntlnn.

- 'i{'-~ : (a) General - In the event of any unresolved dlsagree-
Agreement or performance by each of the parties hercunder, the
parties shall_submit‘snch disagreement to arbitration.
o (S) Procedure - The party desiring arbztratlon shall
.-glve notxce in wr;tlng .to the other party and ldentlfy the matters .

in issue and-des;gnate an 1nd1v1dual as their arbitrator. Within

-ten . (10)- days thcre1fter, the other. partv shall, by written notlccA!5

. —.._.Metropolitan Transit Development Board h

ments- bctveen the parties concern;ng the construction of the N

—> /J/Jr _
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to the ofiginal-party, agree. to said arbitrator or appoint a

”second arbitrator. The two arbitrators so appointed shall Within

_ten (10) days. thercaftor, appo:nt a third arbitrator as mutually

agreed, and the three arbitrators sball hold the bearing and

”commence to dcteru_ne the matter within thirty (30) days of the

aPDOintmcnt of tho third arbitrator. If‘the second arbitrator

shall not" have been appointed the first arbitrator shall procotd

. to comménce to determine the matter within thirty (30) days of

the failure to $6 appoint a second arbitrator. If the two
arbjtrators seloctcd by the parLies are unable to agree upon the -
third arbitrator, “the third arbitrator shall be appOinted by the -

American Arbitration A..so<:iation.

';3”*165 Ezcept as otherWise prOVided herein, the arbitrators

'shall arbitrate the issues in accordance with the rules and

procedures of’ the American Arbitration Assoc*ation, and a

_detormination of the majority of the arbitrators, or of the sole

arbitrator as the - case may be, shall be final and conclLSive

between and upon the parties, and judgment upon same may be

:j”nterod in any court haVing jurisdiction thereof. The arbitrator(ﬂ)'

shall give written notice of their findings to each party.

:ﬂ(d)_ The expenses of arbitration, eicept for payment .__

.of each re'pective party s counsel fces and fees of experts, shall

'"be bokné” by the party against whom the arbitrators' determinaticn

is rendored in such pro portion by each party as may be determinod

by ‘the aroitratoro prOVidod howover, that it is the intent

"
e
LT




of the parties that, to’ the extent determznable, the expenses be

C-20 -
Py ﬂ

pa:.d by thc 1os:|.ng partv. '

- 23, chornhilit;;

If any.term, covenant, cond*tion or prov;s;on (or part

: thereof) of thls Agreement or the aopllcatlon thereof to any
':per on or c;rcumstanccs shall, at any ‘time or ‘to any extent, be

. invalid or unenforceable, the remainder of this Agreement, or

the application of suchvtern or érovision (or remainder thereofl
to-porsons or circumctancc other thnn‘thosv ns.to which it.is
held invalid or unenforceable, shall not be affected thereby,

and. each term, covenant, condltlon and prov;s;on of thls Agreement

shall be val;d and be enforccable to the fullcst extent permltted

_by_law.

23. Entire Agreement .

'hThis’Agreement'shall contain the.entire agrecment of

- the partles and shall supersede any and all prlor or contemporaneou

:represcntatlons (oral or.wrztten), agreements, or oral or written’

understandlngo bctwcen the part;cs. No term or provx ion of this

Agreemént may. beé changed, waived, dlnchnrged or tcrmlnated orally,

but only bv an- xnstrument in wrltlng s;gned by ‘the party against

-whzch thc endorsement of the change, waiver, discharge or ter-

mination is sought.

g).:
Y
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C-2-

Warrantles ‘and Roprescntatlons.

..(a)
Operatlng Company as follows-

(1)

.and ‘in good standing under the laws of, as =

MTDB and D&AE each warrants and represcnts to

(2

@

-(4)

SD&AE, the State of Nevada.

. thJ.s_ Agreemcnt. ) . ' . §

That it ls duly organ;zed valldly exis ting

. to MTDD, the StaLe of Callfornxa and as to

‘Tﬁat'lt has the power and authority to enter ...

into this‘Agreement to carry out its obligations .

' ‘under this Agreement. .

That entering into and.performance of this
Agreement on the ‘part of such party does not

v1olate any agreement w;th any person or

entlty, statute, rule, regulat;on, ordcr, writ,

'Lnjunctlon or decree of any court, admlnlstra-

tive agency or governmental_body, or its
“organic documents.
That MEDB is proceedlng to use its best

ettorts to acqurr SLLALS Lhut 1Tnn 1

,seeking the ncccssary gQVQrumcntal approval

to’acQuire'SD&AE and to have Operating Company .
provxdc freight service as contemplated herein;

and that it has the authorlty to enter into




(b) -

fo;lows:

(1)

'-'(4)_

.-(3)

- 22 -

Qperatihé'cémpény warrants and represent$ as

_fhat they aze corporations duly organized;
Ga;idlg'existing and " in good standing under
.. — the Iaﬁs:qf;the_spatézip whi;h-incbrporated.
kZ)' That.they-hEQe-the full .power and authority
to éﬁtef into this Agreement and.to carfy otit. ¥
the functlons undertakcn in .this Agrecment,
' subject to. all anol:.cable govermnental B
© approvals. L R .
'-That allfcorporate or othgr éroceedings fequired;
’:'”'té Bé taken by or on the-part of 0pérating
: Company, to authorize 0pcrat1ng chpany to 'ﬁm%
e ‘enter Lnto this Agreement, and to pcrform the
rail service set forth herexn, shall have been
duly taken as of the date of commcncemcnt of
- the’ gperatlons under this Agrccment
That the exccutlon of this Agro;mcnt and thc
' ;g opcratlon of the rail freight ,oxv1ce shall
~ not vxolatc any agrccment wgth any purson or
'*’entity;‘stathtc,-rulc, regulation, érdcr, writ,
t-ihjunction or decree of any court, administra~ -

tive agency or governmental body .

i
)

.
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25. 'hssiqnmcnt

_This Agrcumcnt ahall be bxndlnq uuon and Lnurt ‘to the

.benLILt of thc partxts hereto and thcxr rt,pcctlve succcseore and

assigns. 0perat1ngaCompany s rxghts hereunder shall not be

lgnablc whether by way of asszgnment eublease, license or

“~otherw15c, dlrectly or- zndzrectly, without MTDB s prxor wrlLten

R -cons cnt, except. that anhas=1gnment to a wholly—owncd subs;d;ary

" may be accompllshec-upon notice to MTDB, and provided that such

" ..d@ssignment shall notnrelzeve Operat;ng Company of any of its

obli&ations hcreﬁhder;)'This Agreement is not intended, nor shall

'Ff- it be construed to be for the benelft of any person or ent;ty >

- @ . . '

not a party to this Agreement. .

-

'26. Conf‘;ct of Intere t
. No employee,. officer or Board member of MIDB shall have

-a flnanc1al or Oter personal lntercst in this Agrecment, or any

‘ contract or sub-contract, or w1th Operating COmpany, ‘in any way

dxrectly or indirectly.

27.~ ULJllzatlon or Smill nuu:nc-: Concoerns.

: Operatlng Company agrees to accompl;sh the maximum . __ ¢ -
amount of sub=centract1ng to small busxness concerns that Opcratlng :
Company f;nda to be conqxstent with the efflclent and economxral

performance of this Agrecement.
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'worih'of not less than $3.5 million.

-performanc; of lts obl;gatlons hereunder. MfDB shall be held

‘San Diego County,'céiifornia.

24

- 28. Statue of Onerating Compa_x

Operatlng Company LS an lndependcnt contraﬁtor, and in

" no way shall 1t be. dcemed to be an affiliate, partner, Jomnt

.vcnturer, or assocxated in any manner whatsoever wzth MTDB.

-'529,, Capital.

OPQrat;ng Company shall have an lnltlal combxncd net

[ S S

" 30. Taxes.

Operating Company ‘shall be_responsible for and pay -when

-due ail taxes actually due and payaﬁle bf it as a result of its -~

" .. harmless from, lndcmnlfled against and defenaed agulnst all

.¢laims and liabilities with regard thereto.

x'3l.'_Peréonnel.

| JWillis'B;_Kfle-anﬁ_Lynﬂ T. Cecil shall use thei: best .

-

Jf-qffOrtshtn promote SD&AE and Operating Cémbany. Opecrating Compad&

will provide such personncel as shall be necessary to perform its

obligationsﬂhéreuﬁdcr, and will maintain a corporate office .in. _ .




T 32. COIIatcral Rcvenue

Subject to the Agreement reforrcd to in Paragraph 2

'-above, all collateral revenue, such as from blllboards or

.conceSSLons on Joznt .use property shall- bclong to MTDB, all

such revenue lncludzng, but not l;mlted to rental income on

.exclusive freight-use property.shall-belong.co Operating

',Company,

'“533. _Monitoring of Res toratlon and Reéonstruction 'if"‘ -5.3

permits -include but are not limited to licenses, leases, easements, -

S

34. Joint Use Prov;s;ons

MRDB and OperaLlng Company shall huvc the nghL and
coooerate with one another to monztor the restoratlon and
reconstructlon required of SP under the provzs;ons of Paragraph

2 above.

0perat1ng cOmpany and SD&AE shall sign and enter into

f'such agrcement_e :and ‘contracts with MEDB (and/or the company’

contracted wlth by. MTDE . to conduct transxt serv;ce on the joint

'usehportlonsjoﬁ_the_rlght of way) and sign such applications

as.max,befuocossarymLo"cfrectunte the intent ahg terms of this
Agreementfas to .use-of.-the joint track right of way'for transit
purgoses,e.In”that.regard, such_contracts,:app;ichtions.and ‘

cons tructlon, maintenancc, dirpntch control and crossings. It

'prlorzty Ln terms of use of the joint track r;ght:of way,'and in

'.ﬂcase ‘of’ dlspute, 1ts decision shall ‘be final, but that the freight

" fered. with. The-partae acknowledge that roconstructlon nnd -

'maintenahco of this joint use rxght of way te make it suitable

" service on sald lines shall not be unreasonably impaired or inter-

is agrecd that the translt purposes of MrDB shall have tho h;ghescu

r
1

\
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"damage} loss and liability based upon or arising out of the

foperations of SD&AE oriorw a.Operating Company assuming control .

: mcnt this 12th day of February : 1978.

for tranezt use w;ll znvolve temporary d;sruptione of

frezght aervzce, and that the freaght service schedulxng N -~

wall -have to be des;gned to accommodate and znterfere with,

“to the-least poss;ble extent, the trans;t_use.

'35. Non-latbllltv of ap

SP shall have no 11ab111ty in oonnoctlon wath this Agree- .

'”ment for Operatlon ‘of Freight Servxce, and thc partres to thls
ihgreement agrce to hold sP harmleas from, ;ndemn;fy it and

. ‘defend it ‘against any and all such llabll‘ty, provided that SP -
"-agreee'to defend, Lndemnlfy and hold OPeratlng Company, SD&AE

‘. and MTDB-harmless from and against any and all demands, clalme;

. IN WITNESS- WHFREOF, the paxtzcg have eyecuted this Agrce-

over SD&AE. ' '.”'“” . . : ' . .
. . _ _ -~ .
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JPERATING COMPANY:
KYLE RAILWAYS, INC.

By _
Willis

WILLIS :1:3:‘_'.";1’{?1.3_, } Iie.

g' 1&. Ryle, Ptr.c'.;

e ,:_-__.,;,-.

Approved as to fo*nv

PE‘I‘ERSO\I GNIE"{, .MUNS & PRICE
A !’rofv.;" J.on..v.l Coz.pm..\tn.on

.+ -Legal cOunsel for MTDB

Approved a.., to fqrm

I.cq'. l um@..ul {ro" -

QPE }I NG (.0'4"1\‘4&

-2/ -

SAN DIEGO METROPOLITAN TRANSIT

- .DEVELOPMENT BOARD

-Reb-e-h#—ie-‘-s-ea'rhomas F. La.rw:.n ‘

Genera.l Manager

SI\N DIEGO AND ARIZONI\
RAILWAV COMPANY.

I%TERN

vIC3E, ??pesn.dent: )

av. | [-;V/\ ﬁndwvu./

ASSISTANT .:ecretar.y




i.;to pay all current and deferred fees.

. .7 = * -7 . EXHIBIT B - FEES R U

A) OPERATING COMPAJI rhall pay to MTDB minimum foes as

follows: ;_3: o R' R T'

.1, Por the first calendar'year after OPERAEIthconPANY
. uassumcs.control of ’ﬁ&AE, one thousand dollars
.(sl,OOO ) per month. | _ __:. | _
5.2; ”For the second year, two thousand dollars ($2 000.) -
per month. . ' i
'1.5.'TFor the thl rd year, three thousand dollars ($3, 000. )
| ;'per month. .. |
-*47“‘For the fourth and all succeeding years, three

thousand dollars ($3 000:.) per month.

- B) ‘In the_event'OPERATING COMPANY does not_have profits for_ fﬁ).

iithéuéirst;'second or third year of operation of SDeAB, as set
forth in the ICC foifm R-2 to..be flled by OPERATING CQMPANY,
:then the feeo otherwise. payable for such porlod shall be, defer-

_ ed until such time ae OPERATIVG COMPANY's proflts are sufflclcnt

e After the third year of operatlon, the mlnlmum fees speclflcd

'abovo ‘shall be lncrua"ed to $80,000 per year.in any yecar in whlch
- OPERATING COMPANY has frolght opcratzng revenues from ooeratlon.
. of SD&AE of between $4.and §5 mllllon, to 5125 000 lf fréight =

: operatrng“revenues are between $5 and $6 million, to $180,000

" if-freigut opcrating-revenuos are between $6 and §7 million; Q&
- . \
to $245,000 if freight operating revenues are between $7 and $9!§§§

i

o

\

milllon, to $3°0 000 if frclght operatlnq revenues are bctwein\

g




$8 and $9 mllllon, and to $404,000 if frulght opernLLng

. rcvenuc, are $9 mzllxon or more.
’DX All fees are payable upon the due date of fllmng of the
. ICC ‘form R=2 by OPERATIVG COMPANY. All fees are aubject to

"-frnal acccptance or adjuotmcnto by the ‘ICC.

E) This feces "chedule is .‘ubject to review. a.nd renegotz.at:.on

'"'suhjcctto the arblt.etlon provzs;ons hercof, rf the partics

"are unable to- agree on a reasonable upward or downward

" adjustment.’

ERS 3% For purpose576f3aeterminihg freight operating revenues

. to the operatron -of- SDEAE, whether by OPERATING COMPANY, by

.:-é“suﬁsrdiary company or qtherw;se, shall -be included.

T

S f““—“—every flve (S) years after the commenccment of the term hereof,

e,

:)%.-

.

‘"--hereunder, alXl f£reéight revenues attrrbutable to this Agreement and/o




o

o 1w

zxnznzr .

OPTION TO puncnnsn AND n:cnr OR FIRST REFUSAL C -~

1. OPERATTNG cowphny shall havc the right to exercx,e an

optzon to purchu,e SD&AE at any time- aftcr Lhc thlld anulvcr-;
sary o£ the effectlvc date cf this Agreecment. Th;s right
hall nct zncludc ‘the 9o-callcd jolnt trackage right of Wdy
between San Dlego and San. Yszdro and between San Diego and

El Cajon, whlch JOlnt trackage shall be rctaxned by MTDB. |
Th;s r;ght shall cohtxnue dur;ng the orlglnal term of th;s
Aqrccmcnt or"éh& rcncwals Lhc*cof, so long as OPERATING COMPANY
'is not Ln default at the time of exercise of said option, or

at the tlme of cloaxng of such purchase.

2. The purcha;e prlce for SD&AE shall be its fair market 'ﬁﬁ‘

value, as deflncd here;n, lecs any crcdlt as prov;dcd hcrcln
3. OPERATING COHPANY shall ‘send written notzce to MTDB of ‘its

cmcrcxﬁc o£ cptxon at iecast six (6) months in advance of its

. ;nteudcd effectlve date of purchase.

4, With the notice of exercise, OPPRAIIVG COMPANY sha’l spcc;fy

. 1ts choncc ‘as apprax;cr, purcuant ‘to the appra;sal proccdure

'chlflvd bclow.- o : .

5., lhc Lera of . pnymcnt ahd]l be as fcllowstfi"”'“

. -.'a) At thc time - of exercise of optmon, OPERATING COMPANY™

uhdll forw1rd to MIDB a cas hxcr‘f check for twonty-flve

thcu sand dollars ($-a,000),_wh1ch ahall be a non-xcrunddblc '§
security ‘dcpos it to insurc OPERATING COMPAVY'v performance. ﬂﬁ5<3
- N,

mhe parties agree that in the event OPERATING COMPANY dc(dulL.¥




in its purchase;:fhe said $25, 000 shall be rctaxncd as

", ligquidated damages by MTDB, sincc 1t would be lmpractlcable

- ‘and extremely difficult, if not meossxble, to ascerta;n

the actual damaqes.

b) At the closc of thc purchasc, MEDU shall be paid

"cash, or xts equrvalent, equal to ten percent (1o% ) of the

purchase prxce (anludrng the $25 000 dcposxt), and the

“;balance of the pxlce shall be ev;denccd by "a prom;ssory note

payable Ln eaua1 mcnthly Lnstallments or more, ;ncludlng

":zntercst and pr;ncxpal over a 30—year period ccmmenc;ng at

‘the €lése of the purchase. The note shall be & standard form

. Title Insurance and Trust _Company secured lnstallment note,-

" shall béar Lntcre t at’ Lhc same ratc from trme to time charged

“mby thc Statc H;ghway Fund (oxr its equ;va‘enc) on lcans or

advanccs, ‘and shall be securcd by a- secuxlty agreemcnt coverlnq

all owncrsh;p rxghts in the corporate entity known as SD&AB,

a secur*Ly agrccment covcrlng all pcrsonal Langlblc propcrlv

fof SD¢AL,_and a dcod "of trust covering all real property .inter-

" ests of. SD&AE, anludlng foz such purpose easemcnts, llccu 0S8,

"”0puruL;ng rxths and oLh‘r xlqht" which' aLo xnhernntly a pan

. of the bundle of rzghL whlch compose an opexatlng railroad.

.The Lnterest rate. shall never e\ceed thc man;mum permissible

ratc that can be charged by MTDB under Cal-fornla law.

- ¢) - Thc part;es agree that.no tltle polzcy will be

provxdcd at close of purchnse. ' ' . ' §§
. - \

' d)‘trhc purchaue shall clcse aftcr the appraxsal plOCCdu

. r
has boan completed and the value cstablished, and on the aay i1

‘I

h B

—)

;

p——




on which any réquircd'icc or other govérnmentai approval
£ina.l._ LT e ™

- 'e)' The appralfcrs shall appraxse the propcrty at fair '

- ‘market value by us;ng then acccptcd aporalsal technlques and

appzoachcs, ercch that this Agrccmcnt For: Operatlon of Fre;ght

Service shall not be
cons;dcred for the purposes of capltallzlng rent or dcter-
mlnlng value in any way.

© ~£)" ‘0o the extent that OPERATING COMPANY can establish

= tblﬁhé:appralsers satlsfactlon that it has made canltal

improvcments with its own capztal funds (as.opposed to standard
maintcnancc) on Lhu right of way owned by 'SDUAR, ODLkATlNQ

COMPANX shall recelve Full crcdlt aga;nst any portxon of the

:“—‘purchase przce in ‘excdss of ‘$S mlllzon for all such lmprove—-“%
' mento:""Should the purcha e prlce be lcss than $5 mlllzon,

'“bPERhTiY COMPAYY shall receive no credit for such cap*tal

merovcmcnt + For purposes of determlnlng capltal \mprove-

- mcnt thc appraiscrs may con.;:.der all relevant factors

1nclud1ng ICC and PUC forms filed by OPERATING COMPANY. Funds
obLnlned dlrgctly ot: 1nd;rcctly or traconhlc to public grant
whctlu. 1rom Ladey -.ll, state ov Juu.t.l. Bow e, Lslhid L nob e |
con¢1dcred for purpoaes of this snbpaxugraph.,

6, .a); After roceiving written notice of the seleut;on of

© . OPERATING COMPANY's appraiser, 'MTDB shall, within thirty (30)

days thérenftcr; ;él&ct a secoﬁd.appraiser and notify OPERATING

L

COMPANY of such selection in writing. The two appr:u sers Aﬁ\

so.selccﬁed shall sclect a thirxd aﬁéraiucf. Within IorLy-fxv;(\

5




(45) days after ‘selection of the thxrd appralser, the three
' appraxsers shall, by majorzty votc, determane the falr market .
value oE SD&ALE, J.nclud.:.ng .Ln their appra:.:.al_due consideration -
for all factors;”lneluding the opoerating status of SD&AE, its .
T “gross:and‘net revenues, its gross and net profit, lts assets
. and'liabilities, incluaing right of way, operating agrecements,
2.7 licenses, Gasemcri€s, grants and-all_other data considereo |
pettinent to a thorough appraisal. Lo

'"r~b) -1IE for -some’ reason the appraisers are unable to decide

upon +the falr market value, either party may reauest the .
ST Preszdzng Judge of the San Diego Superior Court to appoint an

actlve or retlrcd Superlor Court Judge to review the appralsal

: proceedanSWand make a flnal determanatlon of value.
é) ‘The fanal determanatzon of value by the appraisers or -
"'ébfftﬁemjudge shall be b;nolnc and enforceable in accordance
wlth ‘California law then in effect rel atang to arbltlatlon.
proccedlngs. | .
i 9% “should OPBRATING COMPI\NY default in its obligation to
Ti-éurchase after exerczs;ng lts-optlon, or should the ICC or PUC, -
or any other govcrnmental agency with Jurlsdlctlon, fail to -
approve OPERATIVG COMPANY'S purchase, thcn this 0ptlon to
Purchas; and nght of First Refusal shall thereafter be. null
. and void )

S.'ISﬁould MTDD oropose to sell SD&AE to any other_person or
'f?:'entity~(other than ‘to another governmental entity or agency _ §§*
hav;ng substantially tho same purpose as MTDB provxded that {\<§

J

G\
any such ent;t) or agency shall agree to be bound by the “J W:

d .




-salo.

period.

- 9.

Any disﬁute not otherwise covered in this

.resolvcd in accordence w1th arbitration pLOVlSlonS cf the' '

termo of thisg Optzon to Purchaoc and quht of First Rcfusal, ;_%

then OPERATING COMPANY shall’ have a right of £i ret rofusal for -

a period of ‘thirty (30) daya after written notzflcatlon of aUCh

proposed salc to: u“batltute itbelf Lu place of siich propoaed
purchu.cr,'-ubjcct to all of thc term ~and conditions of such
Written notlce of eloctlon to e\crczee this right of
first refusal shall be- del;vered to MTDB w;tnvn such 30-day

| "‘h.:.. right shall not. apply to the so—ca.llz_d jeint -

-trackage ri ght o way between downtown San Dleao and El Cajon:

»and between  downtown' San D;ego and San Ysidro.

The partics agree. to use their best efforts and dllxgcn*ly :
phrsﬁe in good faith_all-righto and obligations hercunder. .

EthblL C shall be

_Agr eement of uh;ch thlb ExhlblL is a part.

. .
- TR,




T e HTDB ODCURIEHT H) ——X—____.

& . SUPPLEMENTAL AGREEMENT
- Between
SD&AE Ry; KYLE RAILWAYS, INC., WILLIS B. KYLE, INC.,
_KYLE-SANTA ROSA, INC., WILLIS B. KYLE, and e
- SAN DIEGO METROPOLITAN TRANSIT DEVELOPMENT -BOARD

THIS SUPPLEMENTAL AGREEMENT is hereby made and entered into this
.1st _day of October,-1979, by and between SD&AE Ry (hereinafter @ .. .
.referred to as "SD&AE"), KYLE RAILWAYS INC., WILLIS B. K¥LE, INC.,. -_.

wziw...-:and KYLE-SANTA ROSA,-INC. (hereinafter collectively referred to as .

-—--"Operating Comnany ') ;--and-SAN- DIEGO METROPOLITAN TRANSiT DEVELOPMENT _ __ . .
- ~BOARD. (hereinafter referred to as "MTDB"). o
___._ WHEREAS, Kyle. Railways, ‘Inc., Willis B. Kyle, Inc., and SD&AE
e .. . have an Agreement dated-: February 12, 1979 for assumlng control of
ﬁf and operation of frelght serv;ce on the SD&AE, and
_ ~Q;r1"m WHEREAS, MTDB-will become a s;gnatory to said Agreement; and
WHEREAS, Paragraph 35 of the Agreement  for Operation of Freigh;vie_.n
- - Service between SD&AE Ry andeyle‘Railways, Inc. and Willis B. Kyle, -
Inc., dated February 12, 1979, shall be equally applicable to this
Supplemental Agreement; and
- WHEREAS, Kyle-Santa Rosa, Inc. is a who;ly-owned subsidiary .
""" -~ of-Kyle Railways, Inc. and Willis B. Kyle, Inc., and under date -
of August 29 1979, .Kyle-Santa Rosa, Inc. made application to the
ICC to . join with Kyle Railways, Inc., Willis B. Kyle, Inc., and
'Willis B. Kyle to obtain authority to control through management
the property of SD&AE; and |
fﬁ - WHEREAS, MTDB and SD&AE have no objectlon to this appllcatlon,
v provzded (1) Kyle-Santa Rosa, Inc. becomes a signatory to the

February 12, 1979 Agreement and to this Supplemental Agreement, and




(o

(2) the liability of Kyle Railways, Inc. and Willis B. Kyle, Inc.
to MTDB and SD&AE will not thereby be affected; and

. WHEREAS, said Agreement between SD&AE and Operatlng Company
specifies in general terms certain rights and respons;bllltles of
each party; and

WHEREAS, the partles desire to execute a Supplemental Agree—

" ment which- WLll be effective when and only after MTDB acquires

ownership of SD&AE; and

—-- WHEREAS, the parties will cause SD&AE to become a signatory

‘to this Agreement lmmedlately following MTDB's purchase of SD&AE.

- NOW, THER_FORE, in consideration of the foregoing, the parties
do mttually agree as follows-
1. §ﬁrsuant to the requirements of the ICC Decxszon in
Finance Docket ‘No+ 28917 (Sub 1-F) and (Sub 2-F) decided August 20,

1979, a copy of which is attached hereto as Exhibit "A" and

llncorpora.ed herein-by-reference, Wlllls B. Kyle and Kyle-Santa

Rosa, Inc. have ‘filed ‘an applicatlon with the ICC under date of_'

" August 29, 1979~whereby Willis B. Kyle and Kyle-Santa Rosa, Inc.

become co-appllcants w1th Kyle Railways, Inc. and Kyle-Santa
Rosa; Inc.- for authority to control through management the
property of SD&AE. MTDB and SD&AE consent to this application,

provided: (l) Kyle-SantaRosa, Inc. becomes a signatory to the

- February .12, 1979- Agreement and to this Supplemental Agreement,

and (2) the liability of Kyle Railways, Inc. and Willis B. Kyle, -
Inc. to MTDB and SD&AB will not thereby be affected. KXyle

Rallways, "Inc., Willis B. Kyle, and Kyle-Santa Rosa, Inc. herebv.

agree to the above conditions (1) and (2).




2. So long as Operating Compaﬂy is not in default of its
.6”‘ obligatiens to SD&AE or ‘MTDB, the Board of Directors of SD&AE shall
---be.elected-by its member,»to wit: MTDB. The Board of SD&AE shall
consist of three-.(3) persons, one of which shall be'  a member of the
- MTDB Board or 'one of its Officers, and the two other Directors shall
" be Directors or<0fficers of Operating Company. . In the event of a
-default of Operating Company which has not been cured within the time .
- ~required by its Agreements, MTDB may at its option call a2 meeting of
=-=--- the member-of ‘SD&AE for the purpose of electing new Directors, and/or
. removing érom}directorship the Operating COmﬁany{s representatives.
© . ‘At such meeting,:the:member:ef SD&AE may remove one or more of the -
-7 existing SD&AE Directdrs -and replace them with new Board Directors ——
:f;--as"selected_by_MTDB. .The said Directors shail thereupon have the
26% right, without further notice,~to remove and replace all the Officers . -
. ‘of SD&AE and ?eﬁléce-théh with Officers selected by MTDB. In the
CLv“.“event that MTDB ‘exercises:>its. ‘option to remove and replace D;rectors .-
DT ocas set forth above,"then- elther party shall have the option to declare--~
T T‘ithe"Agreement dated February 12, 1979, as amended, terminated; pro-

—veem—-. .wvided however, . that.any such-termination shall be ‘subject to obtaining

.- - all necessary:governmenéalmapprcvals, and such termination 'shall in no .

. way relieve Operating Company of liability for aﬁy default.. SDEAE

' shall hold quarferly Board of .Directors meetings. SD&AE will notify
=" "MTDB in writiﬁg at least forty—eight‘(48) hours before every meeting,
Lo as well as the Board of Directors.
el D 3. MTDB, its representative, or members of SD&AE shall
-q\fh'ﬂhave the unrestricted -right.-at all reasonable times to inspectiandr -

-eudit the physical properties, books) and records of SD&AE which

will be maintained by the Operating Company, and the physical




properties, books .and records of the Operator and its Parent
Organization(s), .which are pertinent to SD&AE freight operations.
4. The parties agree that they shall jointly hire an
inspector of the construction, repair and rehabilitation work to
be done by Southern Pacific pursuant to its Agreement with MTDB
dated February 12, "1979. All costs of. such inspector:shall'be
paid for.and-be-the responsibility of MTDB, including but not
limited. to wages, insurance,>travel expenses, and living expenses.
. 5...Immediately upon closing of .the sale -of SD&AE to

MTDB, Operating.Company and MTDB shall take a physical inventory

‘~of .all tangible assets of SD&AE to validate the SP inventory so

that within thirty (30) days of the Operating Company taking over

..control of SD&AE,.the amount, location and value of the tangible

jassets_lother than'land) can be mutually agreed upon.' Operating

Company will also allow an independent auditor ar MTDB'sAexpense

" to conduct-a sample verification of the SP inventory.

.6.. Operating.Company and SD&AE/SP will jointly determine

‘the payables’aAd receivables of SD&AE.on the day before the closing

date and work -out euitable procedures. to handle -processing of those

'items after closing.

cwi...o --7., Operating Company will furnish MTDB with a complete

file of all SD&AE-labor—agreements once final settlements have

been negotlated as soon as possible after the date of closing and

-proceed as expeditiously as possible to have all such labor agree-

ments transferred to Operatlng Company. All renewals or extensions

-'of such contracts shall be with Operatlng Company. It is the Lntent




{éh of this paragraph. that as.-soon as possible all labor aéreements
. shall be with Operating Company. '

8. MTDB and Operating Compaay'will by mutual agree-
ment resolve the manner in which ongoing accounting traﬁsact;ons
involving ngaﬁ will be handled, including, but not limited to,

;... depreciation, receipts and expenditures, rédéivables and
--._payables, leases; etc. It is recognized that while SDSAE may
- ;pe.used;§§-a-gqug;t through which iraﬁsactions will flow, this
" ---- -does not -affect the basic full legal responsibility or liability
.f-aqd~beneiit of and to Operating Company with regard to all such
matters.
..z ..-9. -An‘essential aspect of the ownership of SD&AE by
J-’fa - MIDB-is- the_ joint use of the rigﬁtﬂof way in the San Diego
klity;ym¢ropoli§§n area-by MTDB and Operating COmpany.' 6pe{ating
., “Company y;11_§ause SD&AE to execute leases, license oi other
agreemgg;s_dégggdmgppropriate Ey MTDB for such jéint use,
. provided they are in basic conformity with the "Agreement
"7 . between Kyle Railways, Inq., Willis- B. Kyle, -Inc., and San Diego
- =:Metropolitan Transit. Development Board dated February 12, I979",
.~ -..and with -this Supplemental Agreement. Furthermore, 0perating
Company_&ill”;quse SD&AE to cooperate-with aﬁd enter into appro- -
‘_Lmprig;g_qg;gementé;yith.?arious local, state and fedefal agencies,
. and with-private property owners, relating to such matters as
- . improvements to grade crossings, removal or addition .of spur

?l tracks, and relocation and/or improvement of joint track =

N




facilities, provided that freight operations shall not be un-
reasonably interfered with. | )
1o0. OPeratingACdmpany shall report to the first meéting

- of-the-Board of-Directors of MTDB following each quarter-year,
. both_orally and in writing, on the operations of SD&AE. Included
inﬁthe.feport will be 'a éiscussion of fhose items listed in Sec- _
-tion 14 of the February 12, 1979 Agreement and the status of matters
in‘the_areasiof.labor,“sbippers, or with railroad maintenancg. A
summary of freight services lost and gaiped during the quarter will
be included. The report . should Se concluded with a summary of the
expectations of Operating Company on continued operations. After
the first three (3) years, at the discretion pf-Operating Company,

G

. ... the report may be submitted semiénnually.

o 7. 7 . 1l. In the February 12, 1979 Agreement, Operating
.Company.agreés to maintain the joint use track (San Diego to
San Ysidro) until restoration work begins on any portion. MTDB
_also wishgs to employ Operating Company to maintain each portion
' of restored-track until ‘passenger transit operator is fully pre-
- -pared to take over maihtenance as referred to in the Februiry 12,
1979-A§reement.- Operating Company will stﬁdy maintenance costs
f ontheajoint-track so- that an 5p§fopriate”agreement can be
- negotiated'for MTDB's funding of maintenance after restoration
- .and before transit operator assumption.
B  Even though there is no freight Service on the portion
- ={- - - -of the Coronado branch of the SD;AE between the Salt Works and-

- Imperial Beach, Operating Company will study and advise MTDB of




recommended maintenance of the SD&AE facilities suitable for
freightjoperations., Should Operating Company desire to abandon
csgrvicehna sﬁitable report will be prepéﬁed for action by the
ﬁoard of Directors of MTDB.
77 7 - 12.” "MIDB shall cooperate with SD&AE and Operating Company
- ~in attempting. to_.obtain federal and/or state funds for purposes of
L :;iﬁprovinggfreight'operations such as,.but not iimited to, the pro-
- - posed--freight- yard at the International Border Area. 'As to the
--proposed freight yard at the International Border Area, Operating
-~ - -Company's -obligation to match funds shall not exceed $250,000.00.
¢To_thelextentithat:obtéining future funds kother than the said
proposed freight yard), any local share of such matching funds
l>w~~shall be the-sole obligation o% Operaﬁing Company, if it desires
vgfftgjgo;participate.tamdﬂthe-extent legally permissiblef such Operating
-“ffgompany“funds“Shailfbe aiiocated tb'specific buiidings and stfuctﬁres
S ..".7and: Operdting: Company shall.be considered to be the.owner of such
....7 “*pbuildings.and . structures, provided that upon termination of its
- ...°...contract with SD&AE, for whatever reason, SD&AE shall become ‘the
sole owner of all such improvements. For examﬁle, if 80% of'the
’:;.:;funds:ﬁqr:the;f:eight,fagility at the International Borderf;omes
‘from state or federal funds and 20% comes from funds of Operating
_Companyﬁ;then_ani such building and structure improvements shall be
—deemed ‘to be-owned by Operating Company to the extent of its dollar
_;rsontributiénq(notmtopexcegd $250,000.00), until termination of
L Operating Companyf5>contfact. For purposes of amortizing
fﬁ?§qi0peratingACompanyiswiqvestment in said buildings and  structures,

N

- the assets shall be deemed to have a life of ten (10) years,




&

R <
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. .to the tenth- year of tﬁe term of the lease, Operating Company

~-. shall- be entitled to a credit to the extent of the unamortlzed

coinciding with the initial term of Operating Company's lease.

Thefassete_shgl;ufgrwpurposes of this Supplemental Agreement

-be amortized at the rate of ten percent (10%) per annum. 1If,

for any reason, Operating Company's lease is terminated priot.

portlon of lts 1nvestment, which shall be payable from future

rents or fees received-by MTDB from a successor operator over

.a period of ten years. For example, if Operating Company's

.--lease is terminated at the end of seven years, then Operating

.Company_would be ent;tled to a credit of thirty percent (30%)
of lts .investment. This would be payable in equal annual

lnstallments at- the end of each of the next ten years from

. ~,rent§_or;fegslgece1ved by MIDB from the successor freight

..operator. . _On. the other hand, if the lease terminates for

any reason after the tenth year of the term of the lease,

13. MTDB intends to obtain insurance covering itself
f;omfliability;;o‘third-parties and possibly covering demage to
assets of. SD&AE.: The fact that MTDB obtains such insurance shall

in no way relieve Operating Companyiof its liability under the

----terms of the Agreement dated February 12, 1979 -and this Supplemental

- Agreement, nor shall the fact of obtaining such insurance be deemed




f“ an‘admiésidp of liability or non-liability of MTDB for any act‘ér

event.

el . 14. In the event any party is required to bring legal

. action to enforce the provisions of this Supplemental Agreement,

a court Shall‘héve the:diécretion to award the pre#ailing parfy
reasonable attorneys' fees.

-m;s. - This ‘Supplemental Agreement shall be.binding on, and

~'shdll inure to the benefit of, the partieé to it and their respec-

‘tive “heirs, -legal representatives, successors, and assigns. No

. party may assign any rights created hereunder without consent of

...:7&ll parties "subject to this Supplemental Agreement.

- - "~ 'EXECUTED as of-the day and year first above written,

SD&AE Ry -
- L .n By: . . ",_, I
President
"SD&AE"
T . i KYLE RAILWAYS, INC. -
... By: _ :
President
B WILLIS B. KYLE, INC.
- .. By: ’ : _ -
; ' S President
KYLE-SANTA ROSA, INC.
By: —
President
e e L "Operating Company"
APPROVED AS TO FORM
 PETERSON; "GAMER, MUNS & PRICE ~TIiis B. KIiE

SAN DIEGO METROPOLITAN TRANSIT -
: 'EVELOPMENT BOARD

Paul A. Peterson
Legal Counsel for MTDB’




