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FIRST AMENDMENT TO LEASE

That certain Lease Agreement dated January 22, 1981, between THE CITY
OF SAN DIEGO (City) ana ORCHARD II ASSOCIATES (Lessee) is hereby
amended as follows, and the parties, each in consideration of the promiseé of
the other, .further.' agree:
1. Recifal A at page 1 is deleted and replaced with the following:
A. The CITY owns é certain parcel of property, which is described
ih paragraph 1 below, which property was specified as being available
~ for lease at a rental subsiantialiy iess than fair i,:xarket value to enable a
developer to maintain a senior citizens multﬁple—reéidential apartmenf pro-
ject which would be made availabe to low-income citizens during the term
of the lease.
II. Recital B at ‘page 1 is deleted and replécéd with the following:.
B-. - LESSEE as consideration for ‘phis lease has agreed to construct
26.38 low—irlxcome senior citizens' apartment Alllnits on said parcel of property
and has agrced that at all times prior to the date 20 years after the later
of (i) the date of issuance of the Redevelopment f\gency ‘of the City of
San Diego Loan-to-Lender Revenue Eonds, Series A (hereinafter called
the "Bonds") to be issued to finance the Project, and (ii) the date the
Project is available for occupancy, at leasf- 20% of‘such units are to be'
occupied by individuals of low or moderate income (within the meaﬁiﬁ‘g‘}af
Section -167(k)(3)(B) of the Internal Revenue Code of 1954, as amended)
and has agreed to make at least 20% of such 288 units awvailable to the
‘Housing Authority of the CITY or its successor, during the entire term
of this lease elther pursuant to the Umted States Department of Housmg
and Urban Development (hereinafter called "IIUD") Sect.lon 8 Existing
Housing A551stance Payments Program, or pursuant to any other available
local, state o.r federally spdnsored rent subsidy pfogram in effect during

th_c term of this lease.
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III. Subparagraph 1.a. at page 2 is deleted, and replaced with the fol-
‘ lowing:

a. Permitted Use.

Said premises are leased to LESSEE. only for the purp;)ses of
constructing a‘nd operat.ing a low-income 288 unit senior citizens' multfple
‘residential apartment project (Project), and for such other related or inci-
dentalipurposes as may first be approved in writing by the CITY and
for no other purpose. LESSEE covenants that during thé 20 year period
beginning with the later of ?he date of issuance of the Bonds or the date
the Project is available for océupancy, 'at least 20% of the units in the
Project shall be occupied: By individuals of low or moderaté income in
ac.c'ordance vﬁth the provisions of Section 103(b}(4)(A) of the Internal
Revenue Code ‘of 1954, as .amended. Such individuals are heréinafter

called "persons of low or moderate income". LESSEE shall also make at o
. - 5\
least 20% of the 288 units available to the Housing Authority of the CITY

or its successor, during the ‘entire term of this lease, either pursuant to
- the United States Department o_f Housing and Urban Development (hérein-
after called }.-IUD). Section 8 Existing Housing Assistance Payments Pro-
gram, or pursuant to any other available local, state, or federa]ly spon-
-s.ored .rent subsidy program in effect during the term of this lease. To
the extent that any of the 20% of the units referred to in the second s:ent-
ence of this subparagraph coincides with any of the 20% of the units re-
ferred to. in the third sentence of this subparagraph, such units, to the
~.extent that >they coincide, shall be de,erﬁed to satisfy both requirement.s.
IV. There is added; at page 10 (immediately before subparagraph 4.b.),
a new subparagraph as follows: '
(3) The CITY shall at z_all times dp and perform all acts and things
permitted by law and necessr;lry or desirable in ordér to assui‘e that
interest paid by the Redevelopment' Agency of the CITY on the Bonds-

shall, for the purposes of the Federal income tax, be exempt from all



with

income taxation under any valid provision of law, except that the CITY
shall not be in violation of this covenant as a result of any Bond being
held by a person who,. within the meaning of Section 103(b)(8) of the
Internal Revenue Code of 1954, as amended, is a "substantial u‘ser" of
the facilities with respe.ct to which the proceeds of such Bond were used
or is a "related person" within. the meaning of Section 103(b)(6)(C) of
the Internal Revenue Code of 1954, as amended. The CITY shall not take
or permit to be taken any action or actions, which would result in any
of the Bonds being treated as an obligation not de;scribed in Section 103
of the Internal Revenue Code of 1954, as amended, by reason of classifi-

cation of such Bond as an "industrial development bond" within the mean-

ing .of Section 103(b) of said Code, except for any Bond for any period -

during which such Bond is held by any person who, within the meaningl
of Section 103(b) of said Code, is a "substantial user" or "related person.
V. Subparagraph 4.b.(12), at pages i7-18, .is deleted, and replaced
the following: |

(12) Section 8. The Project is intended to provicéle rental apaftment
units for persons designated in the Section 8 .Existing Houéing Assistance
Payments Prdgram, Title II of the Housing and Community Deveiopmént
Act of 1974--Public Law No. 93-§83, or any other similar program of the
federal, state or local government intended to provide rental subsidies
for low-income senior citizens. No apartment unit shall be initially

offered for rent without the City of San Diego Housing Author1ty first

‘having had ten (10). days within Wthh to deSIgnate "Section 8 Certlflcate

Holders" as tenants in the Pro;ect LESSEE shall thereafter by the tenth
day of each month during the term furnish to CITY a list of vacant apart-
ment umts which are anticipated as of the end of the month in which the

hst is given, and CITY will have eight (8) business days after -its receipt
of each such list to designate "Section 8 Certificate Holders" to océupy,.

as tenants the vacant apartment units in the Project. LESSEE ‘ag"rees

tr



that at all times during a twenty-year period beginning on the later of
the ‘date of issuance of the Bonds or the date the Project is available for
occupancy, at least 20% -of the units in the Project shall be occupied by
persons of low or moderate income as defined in paragraph 1.a. ‘Before
renting apartment units to ahy low or moderate income person who is not
a "Section 8 Certificate Holder" the LESSEE shall obtain an income certi-
fication from such prospective tenant complying with the provisions of
Section 103(b)(4)(A) of the Internal Revenue Code of 1954, as amended.
During such period, no unit shall be rented by LESSEE unleés after such
rental at least 20% of the units in the Project shall be occupied by perséns
of low or moderate income. For the purpdsé of thelcalculation in the pre-
cedihg ‘sentence, vacant units as to which' the immediately preceding‘ten—
ants were persons of low or moderate income shall be considered to be
occupied by persons of low or modera.te income, provided such units
remain available to persons of low or m.oderate- income. Except for com-
plying with the; forégoing provisions of this paragraph (12), LESVSEE shall
.have the right to rent apar'tmem-: units to anyone fifty.—five (55) years of
age or older,' and LESSEE will use its best efforts to give first priority
in renting apértment units to persons whose income levels meet the intent
of the policies of the federal ;g'overnment as contaiﬁed m 'the above~ . -
referenced Section.B of Title II of the Housing and Community Develop-
ment Act of 1974-Public Law No. 93-383, or any other similar local, state
or federal rent subsidy program. V

VI Tﬁere is added, at page 19 (immediatcly before subparagr‘aph '4.c.),

a new subparagraph as follows: '

(15) The LESSEE shall at- all times do and perform all acts and
things permitted b;y law and necessary or desirablé in order to assﬁre
thz;t interest paid by the Redevelopment Agency of the CITY on the
Bonds shall, for the purposes of the Federal income tax, be exempt from .

all income taxation under any valid provision of law, except that the



LESSEE shall not be in violation of this covenant as a result of any Bond
being held by a person who, within the meaning of Section 103(b)(9) of
the Internal Revenue Co‘de of 1954, as émended, is a "substantial user';
of the facilities with respect to which the proceeds of such Bqnd were
used or'is a "related pér‘son" within the meaning of Section 103(b)(68)(C)
of the Internal Revenue Code of 1954, as amended. The LESSEE shall
not take or permit to be takén any action or actions, which would result
in any of the Bonds being treated as an obligation not described in Sec-
tion 103(a) of the Internal Revenue Code of 1954, as amended, by reason
of classificaltion of such Bond as an "industrial development bond" within
fhe meaning of Section 103(b) of said Code, except for any Bond for any
period 'during which sucﬁ Bond is held by any person who, within the
meaning of Section 103(b) of said Code, is a. "substantial user" or "related
person." |
iN WITNESS WHEREOF, 'this. First Amendment to Lease is executed as of
February __, 1981,.by CITY, acti.ng.by and through the City Manager, and vby

LESSEE, acting by and through its lawfully authorized officers.

THE CITY OF SAN DIEG
By:

City Manager

LESSEE.

ORCHARD 11 ASSOCIATES,
a general par ersh1p

By: & Mf\,

Stephen 'B Drogin

By: FINANCIAL SCENE NCORPQRATEE,
a Califgrnia ‘corpo tion

‘By: re, (\ D"‘\‘\
Approved as to form and legahty this 3 day of , 1981.\

JOHNMN W. WITT, Cltiﬁt:l\ney
By(
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