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RESOLUTIONNO. 91-101

A RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF ESCONDIDO.
CALIFORNIA.AUTIIORIZING THE MAYOR
AND CITY CLERK TO EXECUTE. ON
BEHALF OF THE CITY. A FIRST
AMENDMENT TO THE CONSTRUCTION
.AND LEASE AGREEMENT WITH
CCA/SILBANQ GOLFCORP AND TO THE
ASSIGNMENT OF THE CONSTRUCTION
AND LEASE AGREEMENT· WITH
ESCONDIDO CONSULTING. INC.

WHEREAS. on August 10. 1990. the City Council approved an

agreement with CCA/SILBAND GOLFCORP for the development and

operation of the golf course: and

WHEREAS. on OCtober 8. 1990. the City Council approved an

assignment of the agreement to Escondido Consulting. Inc.: and

WHEREAS. an amendment is necessary as a result of the

current drought and the projected development costs for off-site

improvements: and

WHEREAS. this City Council desires at this time and deems it

to be in the best public interest to approve a first amendment to the

development and operation agreement with CCA/SILBAND GOLFCORP

and to the assignment to the development and operation agreement with

Escondido Consulting. Inc.:

NOW. THEREFORE. BE IT RESOLVED by the City Council of

the City of Escondido. California. as follows:
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1. That the above recitations are true.

2. That the City Council approves a first amendment to the

agreement with CCA/SILBANDGOLFCORP and the assignment of

agreement with Escondido Consulting. Inc. for the development and

operation of the golfcourse.

3. The Mayor and City Clerk are authorized to execute. on

behalf of the City. a first amendment to the agreement with

CCA/SILBANDGOLFCORPand the assignment of agreement with

Escondido Consulting. Inc. A copy of the first amendment is attached as

Exhibit "1"and incorporated by this reference.
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PASSED, ADOPTED AND APPROVED by the City Council of the
City of Escondido, California at a regular meeting thereof this
10th day of April, 1991, by the following vote to wit:

AYES Councilmembers: DE DOMINICIS,HOLLINS, MURPHY
NOES Councilmembers: NONE
ABSENT Councilmembers: FOSTER, HARMON

APL:PROVED:j /
tu"tU-.,..'J._-

LA DE DOMINICIS,
Mayor Pro Tempore
City of Escondido; California

ATTEST:

~
.~&~

J NE BUNCH, City Clerk
ty of Escondido, California
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FIRST AMENDMENT OF ASSIGNMENT OF GOLF COURSE
CONSTRUCTION AND LEASE AGREEMENT BETWEEN

CITY OF ESCONDIDO ANDCCAlSll..BAND GOLFCORP AND
OF GOLF COURSE CONSTRUCTION AND LEASE AGREEMENT
BETWEEN CITY OF ESCONDIDO AND CCAISILBAND GOLFCORP

. 11- ~..
TIllS AGREEMENT is made and entered into this~ day of -~-/F-----l,...--

199t, by and between: \

CITYOFESCONDIDO,a municipal corporation
. of the State of California, .
201 North Broadway
Escondido, California 92025,
("CITY"), RECEiVED

JUN 12 1991
PROPERTY D,EP-T..

and:

CCNSILBAND GOLFCORP,a California corporation,
15821 Ventura Boulevard, Suite 665
Encino, California 91436,
("GOLFCORP"),

and:

ESCONDIDOCONSULTING,INC., a California corporation,
15821 Ventura Boulevard, Suite 665
Encino, California 91436,
("ASSIGNEE").

WHEREAS:

A. The CITY and GOLFCORP entered into a Golf Course Construction and Lease
Agreement ("Original Agreement") on August 10, 1990, which was subsequently
assigned to ASSIGNEE pursuant to an agreement ("Assignment") executed between the
parties to this Agreement dated October 8, 1990, a copy of such Original Agreement and
Assignment is attached to this Agreement as Appendices A and B respectively and fully
incorporated to this Agreement by this reference; and

B. ASSIGNEE, in attempting to obtain fmancing to fulfill its obligations under the
Original Agreement and Assignment, discovered that complete performance within the
contract amount indicated in the Original Agreement was impracticable and ASSIGNEE
'. has suggested alternatives; and
.,
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C. The State of California is experiencing a serious drought which substantially
affects the availability of adequate water for purposes of vegetation and greens for the
golf course project, and it has been determined to be in the best public interest to modify
performance obligations of the parties until adequate water can be made available.

D. CITY is willing to amend the terms of the Assignment respecting ASSIGNEE's
obligation to pay the CITY for certain public improvements and suspend other
performance upon further agreement between the parties to this Agreement to additional
terms and conditions; and

E. The parties to this Agreement desire to make such agreement and to specify such
other terms and conditions.

NOW, TIIEREFORE, in consideration of the premises, the CITY and
GOLFCORP and ASSIGNEE agree as follows:

1. Modification to Construction Period and Construction Obligations.

Sections 3.2, 4.1 and 4.2 of theOriginal Agreement shall be modified in
the following manner:

1.1 ASSIGNEE's obligations to complete construction of the golf
course and certain improvements by February 1, 1992 pursuant to Sections 3.2 and 4.1 of
the Original Agreement is suspended pending determination by the City Council of the
City of Escondido that adequate water is available to go forward with construction as
provided below.

1.2 ASSIGNEE's obligation to submit certain design work or plans at
designated intervals is amended as follows:

1.2.1 Within one hundred (100) days following execution of this
Agreement, ASSIGNEE shall submit to CITY a final routing plan and a final grading
plan and also conceptual building plans, including site plans, floor plans and elevations
for clubhouse and maintenance buildings.

1.2.2 Within eighty (80) days after CITY approves the routing
and grading plans, ASSIGNEE shall submit final green plans, irrigation plans and
landscape plans which shall constitute the final golf course plans, and which include the
driving range and lighting.

1.3 ASSIGNEE shall deposit a maximum sum of ONE HUNDRED
TWENTY-FIVE TIlOUSAND DOLLARS ($ 125,000.00) but not less than SEVENTY
TIlOUSAND DOLLARS ($ 70,000.00) in trust to secure performance of the golf course
design obligations described in this Section 1. The parties intend by such deposit that
until the golf course design obligations are fully performed to the satisfaction of the
CITY, the amount deposited shall not be property of the ASSIGNEE for any purpose
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2. Modification to Obligation of ASSIGNEE to Provide Off-site
Improvements.

2.1 Pursuant to Article 2, Section 2.3 of the Original Agreement, and
by virtue of the Assignment. ASSIGNEE is responsible for payment of Seven Hundred
Fifty Thousand Dollars ($750,000.00) to the CITY, which is to construct certain off-site
improvements.

2.2 CITY agrees to partially suspend the ASSIGNEE's obligation for
payment of cost of construction of off-site improvements described above in an amount.
not to exceed Two Hundred Thousand Dollars ($200,000.00). Payment of such
suspended amount shall be paid by ASSIGNEE as further provided in this Agreement.

2.3 All other obligations of the ASSIGNEE under the Original
Agreement and the Assignment shall continue in full force and effect.

2.4 The clubhouse located on the golf course shall be a combination
full clubhouse-restaurant-lounge which is capable of accommodating a minimum of one
hundred fifty (150) patrons for banquets and other similar functions.

3. Payment of Partially Suspended Sums by ASSIGNEE to CITY.

3.1 ASSIONEE shall pay CITY the partially suspended sums in equal
annual installments over a five (5) year period commencing the first January 1 following
such time as the golf course has reached an initial three-year annual average of 80,000
rounds. Such payment shall be subject to payment of interest on the balance of sums
remaining unpaid at the rate of the CITY's average portfolio revenues plus one percent
(1%). Interest shall begin to accrue at the time of commencement of construction of such
off-site improvements and further shall be secured "by deed of trust of ASSIGNEE's
leasehold interest in the Golf Course and related facilities, which shall be subordinate in
all respects to the golf course constructi0l1,{takeout loan.

AND
3.2 In the event that ASSIGNEE. defaults in payment of partially

suspended sums to the CITY as provided in this Agreement, the same shall constitute a
default as defined under the Original Agreement

3.3 The ASSIGNEE's payment obligations under this Section 3 further
shall be secured by a performance bond in the full amount of repayment. including
interest, which shall be provided to the CITY within ninety (90) days after ASSIGNEE
receives written notice from CITY that construction may be commenced as provided in
this Agreement Breach of this provision shall constitute a material breach of this
Agreement
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including a receivership or bankruptcy proceeding. For purposes of this paragraph, the
phrase "golf course design obligations" shall not include building plans, including site
plans, floor plans and elevations for clubhouse and maintenance buildings. Said deposit
shall be made within thirty (30) days after execution of this Agreement. Payments to the
golf course architect will be subject to approval by CITY and ASSIGNEE prior to
disbursement.

1.4 ASSIGNEE has the right to explore the availability of existing
well water located on the golf course site at its own expense and subject to CITY
. approval. Such right shall be exercised before one hundred (100) days following
execution of this Agreement. If ASSIGNEE proceeds to explore and it is determined
that adequate water may be obtained from existing well water to permit commencement
of construction of the golf course at times earlier than provided in this Agreement,
ASSIGNEE shall advise the CITY of the same and may request permission to drill a well
at its sole expense and CITY shall grant such permission without need to further amend
.this Agreement.

In the event ASSIGNEE does not exercise such right to explore within said one
hundredday period, CITY or its designee shall have the right to explore the availability
of existing well water located on the golf course and may proceed to drill water wells for
the purpose of providing water for golf course construction purposes.

1.5 Within one hundred twenty (120) days after ASSIGNEE receives
written notice from CITY that water is made available to site in sufficient quantities to
permit grading and maturation of plant materials or within one hundred twenty (120)
days after it is determined that water is available from well water irrigation on the' site in
sufficient quantities to permit grading and maturation of plant materials and
ASSIGNEE's further agreement to proceed to drills wells necessary for the same,
ASSIGNEE shall commence construction on the golf course and provide CITY' with
evidence of construction and take-out financing or permanent financing. Also within
said one hundred twenty-day period pursuant to this paragraph, ASSIGNEE shall submit
final plans to obtain building permits for the clubhouse and maintenance buildings.
ASSIGNEE shall be able within such one hundred twenty-day period to request an
additional sixty (6q) day period, provided that circumstances arise beyond either parties'
control which prevents construction from commencing as otherwise provided in this
paragraph. Such request shall be made not later than thirty (30) days prior to the
expiration of the initial one hundred twenty-day period and ASSIGNEE shall make such
request in writing. CITY may not unreasonably withhold its consent to such extension.

1.6 Within eighteen (18) months following commencement of
construction of the golf course, the construction of the golf course shall be completed.
ASSIGNEE shall use its best efforts to complete such construction within said eighteen
month period.
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4. Costs and Attorneys' Fees.

In the event that CITY should prevail in any litigation brought by either party to
this Agreement to enforce any provisions of this Agreement. ASSIGNEE shall pay to
CITY its costs and attorneys' fees incurred pursuant to said litigation.

S. TIME IS OF THE ESSENCE.

The parties expressly agree that TIME IS OF THE ESSENCE in performance
of all obligations pursuant to this Section I of this Agreement.

6. Entire Agreement.

This Agreement, the Original Agreement and the Assignment shall
constitute the entire agreement between the parties to this Agreement, and no
modification or amendment shall be binding unless duly executed in writing and attached
to the originals of this Agreement. the Original Agreement and the Assignment. All
terms. and conditions not otherwise modified by this Agreement shall continue in full
force and effect.

IN WITNESS WHEREOF, the parties to this Agreement have executed the same
as of the day and year first above written.

Date:

Date:

Date: Ifhr;/9/
7 7

Date: v?'JhiI ;

SIGNATURE PAGE CONTINUED ON NEXT PAGE:~--,~:........==:c...- (initials)
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Daref/&;19/
Date: f!~~/q/
Approved as to Form
and Execution

.tr«.I/J~YI.------lIIWk111Ci~tJtV

_ Page 6 of 6

ESCONDIDO CONSULTING, INC.

ALL SIGNATURES MUST BE NOTARIZED
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'1 RESOLUTIONNO. 90-369

A RESOLUTIONOF TIIE CITYCOUNCIL
OF TIIE CITY OF ESCONDIDO.
CALIFORNIA, AUTIiORIZING THE
MAYOR AND CITY CLERK TO
EXECUIE. ON BEHALFOF TIIE CITY.
AN ASSIGNMENT OF THE GOLF
COURSE CONSTRUCTIONAND LEASE
AGREEMENT TO ESCONDIDO
CONSULTING.INC.

WHEREAS. on June 20. 1990 the City Council approved an

agreement for golf course construction and lease with Golf Corp.: and

WHEREAS. Golf Corp. has established a -smgle purpose

corporation. Escondido Consulting. Inc.: and

WHEREAS.staff is recommending approval of the assignment of

the golf course construction' and lease agreement to Escondido

Consulting. Inc.: and

WHEREAS. this City Council desires at this time and deems it .

- to be in the best public interest to approve said assignment of the golf

course construction and lease agreement:

NOW.THEREFORE. BE IT RESOLVEDby the City Council of

the City of Escondido. California. as follows:

1. That the above recitations are true.
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2. That the City Council accepts the recommendation of staff

to approve the assignment of the golf course construction and lease

agreement to Escondido Consulting. Inc.

3. The Mayor and City Clerk are authorized to execute. on

behalf of the City. the assignment of the golf course construction and

lease agreement. A copy of the lease agreement is attached as Exhibit "I"

and incorporated by this reference.
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PASSED, ADOPTED AND APPROVED by the City Council of the City

of Escondido at a regular meeting .thereof this 5th day of

September, 1990, by the following vote to wit:

AYES Councilmembers: FOSTER, HARMON, HOLLINS, MURPHY

NOES Councilmembers: NONE

ABSENT Councilmembers: DE DOMINICIS

APPROVED:

RRY HARMON, Mayor of the
City of Escondido, California

ATTEST:

~

~~.
JE E BUNCH, City Clerk of the

y of Escondido, California
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ASSIGNMENT OF GOLF COURSE CONSTRUCTION AND LEASE
AGREEMENT BETWEEN CITY OF ESCONDIDO AND CCA/SILBAND GOLFCORP

d
THIS AGREEMENT is made and entered into this ~day of

September, 1990, by and between:
City of Escondido, a

municipal corporation of the
State of California,

201 N. Broadway
Escondido, CA 92025,
("CITY"),

and:
CCA/SILBAND GOLFCORP, a

California corporation,
15821 Ventura Boulevard, Suite 665
Encino, CA 91436
("GOLFCORP"),

and:
Escondido Consulting, Inc.~ a

", California corporation,
15821 Ventura Boulevard, Suite 665
Encino, CA 91436
("ASSIGNEE")

WHEREAS:
A. The CITY and GOLFCORP entered into a Golf Course Construction
and Lease Agreement ("Agreement") on August 10, 1990, by
Resolution of the City Council of the City of Escondido 90-266, a
copy of said Agreement being attached to this Assignment as
Appendix A and fully incorporated by this reference, which has
been duly executed and recorded in the office of the City Clerk
of the City of Escondido and in the office of the County Recorder
of the County of San Diego, State of California; and
B. Such Agreement at Article 14 permits the assignment of such
Agreement subject to,the prior written consent of the CITY; and
C. GOLFCORP has,~provided sufficient documentation re~ired by
the CITY to demonstrate that the proposed ASSIGNEE was ready,
willing and able to perform and fulfill all obligations of
GOLFCOP under the Agreement; and. '
D. GOLFCORP desires to be released from further obligation under
the Agreement upon the CITY's consent to the assignment of the
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Agreement to ASSIGNEE and the CITY is willing to consent to such
L assignment and release.

NOW THEREFORE, in consideration of the premises, the
parties to this Agreement agree as follows:

.1. Assignment of Agreement. Execution of this
Assignment shall constitue consent as required by Article 14 of
the Agreement between the CITY and GOLFCORP, and release of
GOLFCORP from.all obligations under such Agreement. Execution of
this Assignment by the ASSIGNEE shall constitute acceptance by
ASSIGNEE of all terms and conditions of the Agreement otherwise
applicable to GOLFCORP, which terms and conditions shall continue
to be in full force and effect and shall be fully binding upon
ASSIGNEE, its authorized assigns and successors in interest.

2 • Enforcement by the CITY of Obliqations of ASSIGNEE.
ASSIGNEE further agrees that for purposes of enforcing ASSIGNEE's
obligations under this Assignment, that the CITY or its
authorized agent may fully resort to the provisions of Article 18
of the Agreement between the CITY and GOLFCORP, and that the same
are fully applicable to ASSIGNEE.

3. Applicability of Agreement to Related Contracts. The
parties also a~ree that any other contract, subcontract or other
agreement, including but not limited to Manaqement Agreement
Between CCA/Silband GOLFCORP and L Escondido Consultants,
Inc. ("Management Agreement"), attached to this Assignment as
Appendix B and fully incorporated by this reference and
Development and Construction Contract for Escondido qolf Course
Between Escondido Consultants, Inc. and Golf West Companies
("Development and Construction Agreement"), attached to this

Assignment as Appendix C and fully incorporated by this
reference, shall be governed by the terms and conditions of the
Agreement between CITY and GOLFCORP, and the same shall be
incorporated by reference in such other contracts, subcontract or
other agreements. It is further mutually understood and agreed
that the Agreement between CITY and GOLFCORP, including any
original design specifications or currently existing construction
or building requirements, shall control over any inconsistent or
contrary terms in any such contracts, subcontracts or other
agreements in which ASSIGNEE is a party, unless the CITY
otherwise agrees in writing.

4. CITY Approval of Substituted Parties. ASSIGNEE shall
obtain the CITY's approval of any party which is proposed to be
substituted in the Management Agreement and the Deveiopment and
Construction Agreement or any subcontract of such agreements.

5. Entire Agreement. This Assignment and the Agreement
between the CITY and GOLFCORP shall constitute the entire
agreement between the parties and no modification or amendment
shall be binding unless dUly executed in writing and attached to
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the originals of this Assignment and the Agreement between the
CITY and GOLFCORP.

IN WITNESS WHEREOF, the parties to this Assignment have
executed the same as of the day and year first above written.

Date :_-..L../..s<;/)~/-"[--f-- I--<"q,--",-J)_
/ /

Date :~/:"-"'~f-/",,;OJ'4/~'1-=o:..-..,·-

Date: ~t1/,f()
J

Date: ~1lqo
!

Date: VI2/90
AS TO FORM AND

CITY OF ESCONDIDO

President

ALL SIGNATURES MUST BE NOTARIZED
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APPENDIX "A" TO THE GOLF COURSE CONSTRUCTION

AND LEASE AGREEMENT IS THE ORIGINAL LEASE

AGREEI1ENT \vITH GOLFCORP. DUE TO ITS SIZE

l\ COPY IS NOT INCLUDED. l;O\vEVER,l\ Cm1PLETE
COpy IS ON FILE IN THE OFFICE OF THE CITY

CLERK FOR YOUR REVIEW. (consists of 70 pages aka 4 thru 73)



APPENDIX B •
TO ASSIGNHENT C~ GOLF C8U~SE
CONSTRUCTION AND LEASE AGREE:~:~T
Page 1 of 22 • Page 74 Of 114

MANAGEMENT AGREEMENT

Date of Agreement: September
-' 1990

Manager: CCA Silband/GolfCorp
ASsignee: Escondido Consulting, Inc.
Definitions:

All capitalized words and terms used in this Agreement shall
have the meaning assigned to them °in Exhibit "A".

Term of this Agreement:
Initial Term: Ten (10) years from Commencement Date
Renewal Terms: This Management Agreement shall automatically
renew for three (3) additional terms of five (5) years each,
unless the Manager advises Asat"gnBB at least thirty (30) days
prior to the expiration of the Initial Term or any oextended term
that Manager does not elect to extend the term.

Responsibilities of Manager: 0 See Exhibit "B"
Financial Management and Budgets: See Exhibit "C"
Assignee's Responsibilities: See Exhibit ~D"
Management Fee:

Management Fee: One Hundred Thousand Dollars ($100,000.00) per
fiscal year, payable in advance in equal monthly installments ono. the first day of each fiscal month.

Adjustment by the CPI: At the beginning of each fiscal year
starting with the fiscal year ending in 1992, the Management Fee
shall be increased to an amount determ1ned by multiplying the
Management Fee by the Consumer Price Index for the last month of
preceding fiscal year and divic11ng the result by the ConsumerPrice Index for October, 1991.

Insurance: See Exhibit "E" 0

Termination:

Should Manager or Assignee commit a mateOrial breach of any of
their covenants or representations and such failure is not cured
Within thirty (30) days following written notice of such
failure either parey shall have the right to terminate thisAgraement.

Mana~emeftt Agr66m6ne - P.~. 1 uf 2 Pages
Assignee's lnitials_____ Manager~s 1nitia15 ___
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.' Miscellaneous: See Exhibit "F"

Exhibits "A" through "F" atta.ched· co this Agreement: are
incorporated herein by this reference as if fully set forth herein.
If any exhibit is subsequently changed by, the, mutual written
agreement of the parties. s~ch exhibit shall be modified to reflect
such change(s) and initialed by the parties.

Assignee:
ESCONDIDO CONSULTING, INC.

By: -'- _

(Name)

(Title)

Manager:
CCA SILBAND/GOLFCORP

By: _

(Name)

(Title)

The City hereby acknowledges the
enforceability and approval by City
of Section 8 of Exhibit "F" of the
Management Agreement, wherein a
security interest and lien is
grante~ by Manager to Cltibank,'N.A.
CITY OF ESCONDIDO:

JERRY HARMON, Mayor·

JEANNE BUNCH. City Clerk
Management Agreement • Page 2 of 2 Pages

Assigneo's Inlt:lals_____ Manager's Init1als_____

A2691.1.103.34C
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DUllf2:T:ClI8

All capita11~ed ~.:m. referenced or us.d 1n the Management
A9uusent (tho lI~;rOUlllnt"l and .. not specifically dohn.1i th.re~n
Ihall. have .tho mllanin; sot fanh I:lalow.·

1.
perlonal
opeea~ed

Clul:l. :'he torm "Club" IIhall moan the i.IIlprovOman1:.lI, eho
;;;;arty, and all Addition. and reviaion. thereto pre.ently
aa the E8Condido Golf club located in Escondido, Call!orn~a.

:Z. CClIn8nc_nt Date. The term "CollllllOnc8lll8ntPate" 8hall m.an
the dace theClul:l open. tor qea.cal u.aqe.

3. Plllcll Month. The t~ ""1acal Month" shall maan It
eon•• autive 2B-day paeiod. or a portion thereof. during II Fiscal ~.ar
cDIIIIlI8ncing on the f !.rlt day fallowinq the terms-nation of the petor
r18cal Konth. :he 1'1rlt r1acal Month of .aoh Pi80al Year shall
ci:lmlllence on tha fiJ:st day :If each Fiacal Year, proVided, however,
that for pllrpollea harBOf. the first Fiacal Month may be a abort
riacal Konth cOIIlIIHIncinqon the fiJ:at day of the fir8t Flacal Month·
beg1nning on or after the date hereof and endinq on tnat data which
would have been the endi.nq date fer such F1scal Month if such F1scal
KOnth had b.en part of " Flaeal Year ConaelSo~" on the ':'1naraday
tol~ClwLnc; the l.&lt WOClne.c1ay1n the Deo.. er UIIIllediaee1.y prececU.nq
tne commenoament Data.

4. 1"1.oal Yaal:. The 'l:ea:m"l'18cal Year- llhall mean " p.1'1oQ
commen01n; on the Thurld&y ~ollow1nQ thO la.t Wedn•• day in DecemaGr
dur1ncr e.ah ~1J"nC" y.ar lind endino en tn. h ••t Wodncad4y of the
fol1owinq Ceae.ber, provided. hawever, that for purpo ••• hereof, the
first l"180al Year may be a ahort F1eoal Yaar cammancinq en the firat:
day ot the Urn 1"110al Kon1;b beqinn1.nq on or after the date hentOf
anel ."d11\9 on the 1ut WeclnG.clayof the fallowLng DeclNllber•.

5. 01'088 lI.e"enu... The term "Gras. Revenue." lIhall.· lIl.an all
receiptll r.lateet to or derived from tb. operation of thlt Club,
==tnateci on an accrual bA.1a, frOID caab or credit transaction ••
recoqnizeci durin; or att.r the f1rlt '18ca1 Month beqinninq on or
after tha Da~e of the Kanaqe.. nt A;reement, and 8hall inc1.uela, but
Iball n~ be l1mitecl to, ~_.. rantala, incOlll8 derived frOlll tha
. 1nve.Ulent of Groa8 Revenu_, thlt amount of all .ale. (whole.ale 01:'
reta~l) af fooel. baYera,e., ;oocla, Ware., 01: maronanel1 •• on. at, Or
from the (a.lIb. or ,"'" urv1ea. of any natuo pa2'&OnleA on, at, .:-..:
trom tha Clllb. determined ift aooordanca with generally accepteA
accountin; pr~ncS-ple. applied on a con.Latent b•• L8. Gro•• Revanu ••
shall be reduced I:ly any reruncl., rebat •• , dL.ooyn~., And creciit. or •
aUDi1ar natu~e qiven. paid, or returned by Kana9.~ Cr A•• i;n.. in the
cour.e of obtaioin; .uch Croa •. R8venue ••

MIlDllc;er'8 In1t1ala ___

A26tl.1.8D.81B
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oro.. R.~nu.. .hall no~ lnclu~el
5.1. Applicatll. ;ro.. reo.i.pt8 tax... llami •• ion,

cabaret. ..oi... ..1.. a~ ~.. taxe.. or eimilar
governmental char;.. coUcactael aa a part of the 1I111ea
rrice cLany ql:loCSaor .arvie •• ,·

5.2. InClCllla au ·revenlle. of H.e.n .... · an~
conce •• iona~e. oi AeI1;n.e t~om the Club or any part
thereof, provid~. however, that all cQlIlIIIU.ion••
percentaga.. or other paymllncI raeeived or earned by
Manaqar or A.'i;n.. from any 1ioan... or conc ••• ionaire
ehall,be includael in Oro •• ~•• anu•• ,·

5.3. Service charq •• , which are a.finsel to maan
percenta;e qratuiti.. added to billing. •• compen.ation
to emplOyee. at the Clutl,

5.4. Proca.el. of ~or=owin;. or a•••••m.nta by
·1\ .. 19na.,

5.5. i'rOC..a. paLel a. a re.1l1t of an in.urabl.lo... unl... paLd for the 10'. Qr ~cerruption of
bu.1n.... prOYidael luah lull. ara uilld exclu.ively to
remaely .aid lOll' or

5.6. Intar •• t or iRv•• talant income
diatributed Net oparat1n9 Income to Aaaiqne8
pur'uant to the ~.~II'of the AQ~eemant.

earned on
or Haneger

Any of the above provi.ion. r •• ultin; 11\ a eloubl. ..elua10n from
Groa. Rev.nue. ahall be allowed a. aD •• eluI10n only once.

s, Lea •• Agre.ment. The ~.rm "Laa_ AcJr.....nt· aball mean ~hat
Cartaia Oolt COur•• con.tructlen and Loa•• A9reement dat.d Auqult 10,
1990 b.twe." the. City ot IlcenlUdo .. "City" and CCA
8U~and/couCOql, a. "Aa • .t.9n•• " for the ElccncU.do ooU Club in
EacDnc1ido. California t:o;eth.r with the AI.i9nmant of Colt COllr••.
Cona~ctlon and La... A;reement dated September _, 1990 between tftll
City of Eeaandido a. "City· &nd CCA ii1band/OOltCorp aa "Golf Corp" to
Zacondielo eon'~ltin9. %no. 4. "A.IL;n .. ".

7. operat1ng tooll. The tens ·Operat1n; LO.... aball b. defineel
.. the UIO\In~. .I.l &IlY, by whicA opara~1n; Ixpen... e.ceaci Groee
Revenuo. for the particular period in qu•• t1On.

a. Operaunll II:x2'n.... 'rha tena "OperatLu9 EXpen••• " shall
m.an tho.. nace •• ary or raalenable operatinq expan... ot tha Cl\l!)
I.ncurrac1 or paLel on behalt of A.aiqne. durinq o~ after the Urlt
FilIca! Kanth l:leqinninq on or after the Date of the KlU1&q8llltlnt
Aqr ... nt 1n connection wU:h the nOZ'\ll&lCours. of Cloncllletin; a~
operuinq the bu.i.nol. affaira of the Club. cOlIIpUt.d on an accrual
b•• 11, includinq. but not limited to, the tollow1nq 1tamal

Ixh~it ·A- • 'a;e 2 of 4 Paqa.

A •• 19n•• '. Initiala ---
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B.l. Salarie.. W&q•• , . -.pley_ l;an.t1ta, anel
payroll expen.e. (incluQln; payroll tax•• , profit
Inarln; programs, anel inaYrance) ot &11 ampleye ••
8mploy.d On-.I.t. at tha CluD, -clu4lnq, however,
B.~Vl.~a char; •• , which ara =afinea •• perc.ntaQ.
Qratu~tlC1a··add.d·to bUHI1QD and patd to omploya.s,

8.2. Mukatiftq,
expens.l, and premo~1Qn.l

8,3•. ReplaClalllantof In_ntOr1.s ot maintenance
part. and .~ppll •• , fOOd ster •• , and bar suppli •• ,

,
8.4. aeplacement of brak.n, 10.t, or damaqed

silv.r, chinawar., ;l•••ware. cookLIUJ utansil., and
ather .1milar itam. ot ~ipment'

B.S. otti~.supplLe., POataqe, println9, routine
oftice expell.... IUJd accounting aarvlce. ineurred in
the en-.ite opar.tion at the Club,

8.6. The Nanaqement Fe.,

8.8. Rea.onaDl_ travel
_ploya.. incurred OXOlu.ively
Duain ••• of the ClUb,

expan.a. of on-slta
in conneotion with the

8.8, The ca.t or a.pan.a of technical conaultants
and oparat1.anal axpena for .~oL.U.&.d service. in
connsction wLth nonrOutln. work,

B.l0.
tha "xt.nt
th.refor,

Inau~anc. pr8llliWllll and Pl:'Oparty tax... to
not ~~ovid.d for in the reaa~v. ..tablished

8.11. Accoun~. rec:eivabl. previoualy. inCl\1Qaa
wiC.hin era •• R_.nu •••. to the extent tlley relll&lnunpaLd
ninety (90) day. after the f1rat billinq,

8.1~. Auditinq, &Ooo~n~inq co.ta, computer fa•• ,
la981 fea., and other third party f... and cnarq ••
incurrad in r••peot at the operation of·th. ClUb,

8.1J. Coac.s 1nC:Ul'r.d tor u~ilitl •• , 1noludinq,
Dut not limit.d to. &11 electric, 9•• , and water co.ts~
and any other p~Lv.ta utility charqe. incurrea 1n
connection with the op~r.tion of th. ClUb,

B.14. O~dinarv maLntananca ana repairs,

Exhib1t "A" - P.~ 3 of 4 ,&;••
Manaqer'l 1n11:1&11 _
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8. 15. All leaa. P~Yl'MIftts On uy it8111
furniture, fixtures; Or Qquipmanc. ut11i~ad in
operll!:.1on of tne Cluj) faClliti •• ,· including
cour.... except ••• et fO~h below,

of
the
golf

B•.J.S •. The &J!IOunt.to. l)a credJ.teQ to the C&plUl
Improvements lind ~'placament. ae••rve,

8.17. Payment a ~o ~"11iat.. of Manaqar for
service. provid.~ and ccate incurrma,

8.18. All oUI:~o'-pockat sapan.e. incurred. by
Manager in PI'Ov1d.inq ths aarvica. und.r the terDla ef·tne Aqre_enc, and

8.19. All ethar Customary ano re ••onable axpenaee
incurred 1n tho operat1on (It the Cl1,lb.

Any of tna &Dove Provisions r"ult1nq in a cloYble d.eduction as
an Oparating !xpen •• 8hall b. allowed a. & deduction only oncs.

9. 01:J8r&tincr Net =~CI:IIIIe. Tha term NOper&tine; Nat Income" IIha11
mean that amount, if any, bV which the Bum'of Cro •• Revenues excead
Operating Expanaee for tn. particular period 1n que.tion.
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RZapONSIBILITIZS OF MANAGBR

1. Appoift1:meftt: of Hanaaer. A•• Lc;n.. h8zoeby appoint., h1~•• ,
and employe K.naqer, as A••lqnee's exclusive agent, to supervise,
.manaq.,·~1Z'.ct, &nc1 ClpeZ'&t8 the Clubdurinq· tha .term Of tha
Agraem.n~, AndHanaqeZ' hareby accept •• aid appointment and •• B1qnment
upon and lub,.ct to ~he t.~.,condi~~n., covenants, and provistons
aat fo~h h.~1n. ~h. pe~~o~ftae of all activities by Manaqar shall
b. for the aoaount ot As.1qn •••

2. !!!IJ!lcye... All izuU.viduals employed at the ClUb shall !)e
amploy... ot A •• iqnea, with the exception tha: Kanagar may de.1qna:.
one o~ MOZ'e·cf its employees to s.rv. in kay m&ftaqar1al position••
In lIuch .vent,the duen Ilnd incUr.at coat of such employees ot
Managez: lball be caneidel'.ca an OpeZ'&tiD; Expen... Al.thouqh sllch
1ncu'viduald shall be AI.1;n •• •II employe •• , Kanaq.Z' .hall have the
Bol. authority to hiZ'., premote, discharge, '&Ad lIuparvis. all
plr.onnel involved in tn. op.ration ot the Club. M&n&qar shall not
be liable to AllBi;nee·or to ;ottl.r.fol' any act or oml •• 10n on the
part ot auoh employ... unl... Kanaqar hal be.n quilty ot gross
neqllgsnce in tha hiring, diecftaZ'qa, or supervision ttlareof.

3. SOrv1ce Aar.amaftta. Manev.1' .ball neqoti&t. and ental' into
IliOn aqreelll8nta .•s nea•• sary t= the funisb1nt1 of utilitiaa, .
•ervice., cance ••ion., and .upplies tor tbe operation and maintenance
of the Clllb. All sucb a~l'.lImlInt.shall be contl'actedin the nama of
Manaqel', a& aqent for AS.19ft•••

4. PuZ'Ctla.... Manav.a:- sball hav. the 801e r•• ponsibility to
purch... aueb food, beveraqo.. equipment, oparatinq lIupplio., and
othar goOd •• a aZ'S nece ••ary tor the operation of tb. Club. .

5. Repairl. '1'Cltlut extent fUnds are avaUaola. Manaq8r abaU
keep the Club iacilitt.. and p~rty in gOOd repair and shall have

.~ne 801e .u~ority to ma" all n.c •••• ry and proper r.pairs,
I:'lIplacelllents,and lIllPZ'O""ntu. Repail's and replacements shall not
•• ceed budgeted amount. th.l'.tor, except tor amerqancy expenditul'e ••
In 'ellcn ca.e, Manager shall attempt to obtain As.19nee'. prior
approval, but in any allch Bvent Kanaqer ahall report to A•• iqnae the
amount and naturs of such eul'CJ8ftCyexpend1ture ae promptly a.
pouiol ••

6. tole.nl.. and P.rm1~1I. H.n&CJllZ' _hall caopera~a 1n the
.pplica~ion for and maintenance ot all 11cen... and permits rlquired
l.n connection with the manaq__ nt and operation of the Cll&b. All
auch licone•• and permits Ihall b. Gb~a1ned in the name· ot Hanager or
An i-gnee, •• required by the 1a.1IUu;aqency.· .To tne .xtent p.rl'lIit~ecl
by the 1a.u1nq aqency, all p.~lt. and licen ••• i.sued in the name of
Managar Bnall be tranaferZ'.d ana a•• igned to A••lqn.. upon the
t.rmination of the Aqr....nt.

A26tl.l.8D.82B
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7. Government Regul ..tion.. Kana;ar shall C&U... all accion to
be clone in and abo\l~ tho Clul:l as caball be· reqllired by· lu:atut.,
orc1inance, law, :u1., requ.l.atLcl1, or order of any qovernmental or
:o.qulatcry llqeney.·

S. Lagal Aot1on... Hanaoar may .enQaqa .~torneY8 tor advice and
counsel. with reapect co 1&V.1 aftairs ot the Club and to taka such
aaeions a. arB nec•••• ry ~o protect the •••• t. of A•• L9n.. ana enaure
.ccmpHanc. with. Contractu.l obU.qatLcn. ~y och.r.. Hanager shall
not, however, institute any 1eqal pftlc •• ding. without th. prior
approval ot A••1gn••• ·

r

g. R!pOna. Manaq8r "hall provia As.1;n... with1.n f~fu.n
(lS) day. fOUOwinq the clo •• ot •• ch Pi.c,,1 Honth.· with cOlIlplete
Unancial. .tatem.ntlS ot the Cl~ noc las. than once par 1isca1 Month.
SUch raport. Ihall inclUde, ..t the minimum, a balance IIheat. profit
and 10.. .tatement. .sourc.. and 1,1... of tuna., ana aueh other
informatLon &8 Assignee may =.a.cnably requ ••t.

10. Ca~ital !mprovemen~B.·K&n&qer ahall have the lole
re.pon.LbLl~ty to oversea and eon~raC1: for.~hO •• Cap1~.l Raplaca~nt.
al\l1 RepU.r. approved in thD capa.~.l Improv_nca ana Raplacamanca
Buaqac. Mafta;ar shall cr.&te a Cap1tal Repa1%8.anc ImprOV8IDentlSFund
and, to the extant; flUUls are available frcm tbe oparacLon of tne
ClUb. con~ributa to such fUnA out or tbe Gro.s aevanues on a mon~bly
bUis an UlOUDt' equal to tn:.. percent (3\) of the' aee.. Revenue.,
provLdect auen fundinq doe. ·not, in any qiv.n FJ..o,,1 Honth. put the
Club in an Operatinq Le .. po.1tion.

11. 8u.in&88 Plan. Manaqar shall pl'epare and submit to
A•• 1qn_ for its app:0"al II bu.t.D8.. plan adcSr••• 1nq the Club 's
currant financul poa1Ucn. a. well aa a lon; t.E'II\ plan for tba
operation of the Club.

12. MeetinCf With AII81.rme.. N.nav.r shall meet monthly, or ••
requa.tea, with the Club'. Soard ot Qovornora to review Club
operation., membership, ate.

:OJ. Other Dut1e. Ilnd P~.rogativ... 1'0 the e.tent not:
ineon.L.tent with the term. of the Aqre_n~. Hans;.r .hall have the
cluty, obU.gatLon. r •• ponaibJ.l.ity, aDel auth-:;rity to pertorm any act
that ia nec•• s~ry· to oprat. &ftd lII&Ilaqe the Club. and in the
&Jl.c=ution of lIueh chlty, =1i;aticn, naponaLbillty, and authority,
Manac;er shall be permittees (i) to claun1ne ope~atLnq pc;IUc1e. &lUi
proo.dur••, .candarcs of oper.tLon.markatinq proqrame, IItand~d. of
.e"lee and maintenanc.. pd.cinq, and ocher POI.L=L.s IIfrece1.nq the·
Club or the cper:acion tbar.oe, (11) to implemanc all .lIeh po1.1cia.
anc. proceclur •• , ana (iU) to perform any other aft n.c .... "y Ot'
d.sirable tor t.he operatum an4m"a.ntenanC8 of the Club that .".
con.utBnt with good 1:lu.tn•• s ma~nt practlce.. In fulflllino
ita operU1onal ana mana;.rLal &'o.pon.i.bLl1t1.. hereunder. Manaq.r

lI:ahibLt "5"

. 1,•• 1qnoe' 8 Initial.' -- Kana;ar'8 Initlal •. _
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Bn.~l have all the prer09a~tv.. or~1ftarilY accorded in the ordinary
COur•• of commerce,includ1nq, but n~ lim1ted to. the collection of
proeeeda from the operation of the Club and the incurr~nq of trade
d.Dts, the approval and paymen~at obllqation., the neqoti~tin9 and
u.qninq or la.... &nd cantraet., and e81:u1iahinq bank account.,
ManaClerahall not -,tieobU.qated to·advanc. any ot It. own fund. to, or
for ':M opernion ot the Club, 'nor to ine~r any lia.bU1ty, unle••
A•• 19n.. shall have furnillned' lCaDa9.rw1th Cunc1.n.c ... ary fer 'th_
full d1acnarg" thareof, liowevar, If Manaqer snall tor any r.a.on
haye advanced any of it. owntund. in conne~1on with the maintenance
anc1/or aparation of the Club, l(&n&98r.hall have the authority to
immed1atelyre~ur •• itaelf rrom the Grosa aevenu.s of the ClUb.

14. Indecenden,= Corporation. A•• i9nee rec09Diz.. and
acKnowledge.that Managar ia an 1ndepandant COrpora~ion, capitalized
wi-til Ona ThousandJ)ollars ($1,000.00), cnanel'ed under, tne law. of
efta State of California, to wfto=A•• 19nea wLll 801.1y look and who 1.
lol.o1y re.ponsible for the obliQa~1ona and li&bllLtiBs of Manaq.r
reCited herein, &1'181nghereunci.l', or in any manner related to the,
transact:iona eont"mpla~ecI.h.l'eby. Aas1gnee further ::8c09n1ze. and
acknowl.dq.. ,that no o~h.1' lintLty or ontitL811, lnclud1n9
(1) Manaq.r'i11parent coropol'at:1on,CCASilbanll Holding corporation,
(11) any indiv~l1ual, or (iil) Anycorpcrat10n affiliated with M&naqar
WA.icnmay form, 01'9&n111.,prov1c1e.ervices to, provide 104n8 anCS
tunl11to, nagotiate to&', pl'ovide peraonnel to, make r.pr ••• nta~lone
on benalf of, and from'tLme to tima take action. on behalf af or f~
the benefit of I(an&;e~by direct deaUn;a witn Aaa1qn_ or tho••
A~1ng for 1~, 18 1n any lII4DnBrliable 01' re.pon.Lbla for the
obU;ation. aDd liabLli.t1.e& of Muaqar, whether r.cited here1ft,
ar1.Ln9 h.l'eund.r, ar ln lUly manner related to the transaction.
contemplated her.by.

15. AUl1i.te Companie.. It i. aqr_d and unc1ar.tood betw.en
tne partiel herato that tna parent and .tfU14~eci corporations of
Mana;.&,wi.ll provi.e1a.erv1ee. for a fee to Kanaqar and that the
providing of lIuah Berv1c.. for a fe. and the action. taken in
prov1c1ingsuch ,ervic •• shall ,in no mannar be conatrued to const1tute
tha undenakinq by lIuch pal'.n~ or dfili.at.d corporation or lUly
obl1qat10n, ~uty, or li&bili~y ot N&n&q8rt~ A•• Lqnae~nd.r the term.
of the Aqreementor any otbar relationship .xi.tin; between Mana;_r
and AD'i~~ee, ~nl•••• pecif1~.11V •• t forth in a documen~.aeouted by
the party to be cn&l'98dwLth '~Qb obUgation, l1uty, or liab1.l1~y.
Kaftl;.r may r.ta1n the .er91ee. of any aUllate or SUbsidiary of
Kanaqar's parent company,~ 111~andHoldin; C0l:'lOratLon,10 lon; ..
the rates charqed therefor are .ub.tantially comparaal. to the r.~ ••
gen.caUy char;ed tor equally ccmparable •• rI'iee. in the LlllIlIaciiate
llIarut. Additionally, t:ba :e•• paid for lIuan •• rvLe.. to pa.:ant
and/or affili.ted corporation. .hall n~ ba considered to constitut.
paym.n~sto othars 1n l1etrimant to A•• 19ne. eXCRptaa prOVidedby the
teemllof the AqraBm8ntor the law. of bankruptcy or 1nsolvenay wh1ch
are applicable to M&naq.r. A•• l;n.. covenants that 1n dealinq with

A•• tqn•• 's Initl&lB _ Maaaqer's Init1a18 _____
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rapre.entatives ot a carporacion &ffiliated w1th HanaqBr. ~ha~ s~ch
dUece deaUn;. ehall ;'n no manner be ConBt~8ci tel be the d1.re~
action, obli;at1cn. duty, lia1J11ity, or \.IndertlLkinq of aueh
affiliated corpor&1:1on.

': .:: 1&. :A.•• igne.'11 %nguirv~ A•• 1.qn••. warrants lind rltprBBents that
tt ha. made sUOh inquiry InC inv •• eiqaclon a. it a.ems appropr1ate as
to the finanClal abiU,ty of MaDaq.1' to perform all of it.
obU,c;atlonll, 4ut1.•s, liabiU.ti •• , and und8rtaJcLnqa eontBmplated by
the transaClcicn. fro= which the Aql'eemant ar1... and that ~t has no
furth.J:" inquiry it d•• ire. to make. AS.1lfna. further warranta and
r.pr ••• nta that 1t 1a not relying on any other entity to contr~but.
the financial wheJ:".Wl.thal to Manaqer to carry out ita ol::lllqationB,
duti.s, liabilities, and undertakinqa, and no oral representationa
havB been made aB to othaJ:":inancial support of Manager by any party
or entity. A.si9nee ia thUG solely relytng on the financial ability
of )(anaq.J:"•

•

Manaqer.'ll In1.tiallil _
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FINANCIAL ~lANAGBMIltn'ANI:)SUDans

1. !"!.nancial Manaaement. l4anal;er IIn&ll, by and t,l\rouqn 11..

contract with CCA Financial Hanaq__ nt CCl:.,oration (i) tnaint.a1nall
booies, r.oords,· and other c:l.ataallilociated witn the ~!.nanci.al

.activiti •• of the C~ub, (11) prepare all budgets and otner financial
projectiona and for.ca.ta, and (ii1) be r••ponaible for the day·~o-
day financial affair. of the C1UD.

2. Accountina Servicea. MADager anall e.tab11ah and main~ain a
uniform Club account1nq 'yat8lll, internal controlS, and rellOC't1nq
systema. Kaft6ger eMU retain the .erlicea of its affiliate. CCA
Financial Man_gamant COa:poration, !or financial management and
accounting aervtcBa, providAd that the Chargea shall be competitive
with charg•• made by aimilar local firma tOI: s~ilar servic •••

3. Sank ~ccount.. Kana;.r ahall ••~ab11ah, on behalf of
"'••I.qn.. and in A.aiqnee's name, uti.li&inq the federal t_
identification number of Asaiqne., such bank account a AS are required
by Hanaqertor 'l:hlll operaticn anei maUltenance ot the Club. As.i9n ••
Agrees that it will ~pprove 4 r••Olution e.~.»lishing Manaqer &s the
siqnatory on said bank accountD (thO "lank Account." I, The rDccrds
ana bank statements ahall be subject to A.aiqn •• '. inspection.
A••igne. aoknowi.dq.. and &9r... that all Oro.. Revenue. anei
operating xxpensea aball be oallecteci, received, hanalad, and
expanded exclusively ~y, Manager tnrauqb the Bank Accounta in
accordance with the t.rm. cC the Aqr.ema~. All individuaLS who are
eignatorie. on the Bank Accounts ahall ~. bondaci.

4. Initial Oneratin, BUcige1:. Within, thi.rty (30) day" fol1owinq
tn. COI'IIIlI8ncetll8ntDate, Manaq.1: shall prep&l:e and sllblDitto ASlIit;ne.
for As.igne.'. review and .~oval a propo.a4 operat1nq budget. such
bUc1getshall set forth Har\ager's b•• ~ •• timate of the projllcted
operating Expenses a•• oeiatea with the operation of the ClUb for the
ramainder of th. Vi.cal Year and Manager's b••t a.timate of the Gro ••
Revenu •• to,b8 realiled durin; luen period.

S. l\Bvi.aec1:nitial. operatinq Budqet. Within sixty .(60) day.
followlng tn. Commenc8lll8ntDate, Manaoer shall prepare and aubmit to
A••19n.e fOr A••ion.. •• review and approval ~ rev1~eQ propel.d
operating budget. Such ~udget snall ••t: forth Manaoer·. beat
eet1lllat.eof the projeotsd operating EzP."I.. a••oo1&tGCl with tM
operation oC the club fel: the r.-J.nder of the rl.e.l Year and
Manaqel:'s b••t eatimate of.the Grosa Revenu •• to be realiz.d durin;
such pui.od.

6. Annual o~eratin9 BUdget. At le..~ ninety (90) day. prior to
the cOll'IIII8ncementof each po illcal.Year, Manage~ .hall pret:lare and
sucmit to As.1qne. for Ass"qnee'. review and app~oval II propelled
operating budqet. Sueh budqat snal.l ••t ~orth Mana98r'u be.~

A2691.1.aO.848
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estimate of tn. proj.C1:acl Opera~Lnq Expen... a•• ociated with the
~per.t10n of tha ClUb for the Fi.cal ~.ar ana Kanager'g be.t eetimate
of thB Groe8 Revenue. to be realL&ed d~rinq sucn parLod.

7. Initial eapital ~:lllDrev_nt. and 1te"lace_nt. Budaet:•
.Within th1rty (30) daya. deer tne COlIIaIIncamant~ate. KaDA9.rsball
prepare and submit to Ae.iQne. for A •• ign•• '. review and approval A

pr0t:lesecl~allLe.l i.mpI:ovamentlill.ndreplacUI8ntli bud;et. Such blid;.t
shall S81: forth Manaqer'. b•• t liI.t1mat. of the projectad capLtal
improvementsand replacement. needeG for the propBr operation of the
Club for the remaincler of the 11scal Year.

8. Rev1sed ::litial capital rmproveJ'llBnt. and ~e1:llacements
Bucoet. WLtbLnninety (90) day. l!o11owil1lil'the CClIIlIlI8ftcementoat.,
Manaq.r shall prepare and subm1t to AlIs19n.. tor A •• 1qn.e'll reView
ana approval a ravia. proPOliedoapLtal impro-namBnt.and replacements
budqBt. Such budget .hall aet forth Manager', be.t e.timate of the
projected capital 1mprov8men~aand ~eplacement. needed tor the proper
opera~ion ot the Club tor thD remaLnderof the rlacal Year.

9. Annual Ca~ital Im~rovllftlBftt. and Reelac_nt. Budaet. At
laaa~ sixty (60) day. prLor to the camm.ncementof .acn ri.ca~ Year,
Man.lilliE'IInall pre"are and submit to AaaL9nee tor u.1liln.e' a review
and approval a propoaed capital improvement. and replacementa budqet.
Such bud;et Ihall e.t forth Manager'. be.t e.timate of the preiocted
capital improv_n~. aDd~oplacemente.needed for the proper op.rat1cn
of the Club for the 'i.oal Year.

10. Un.nt1cipatBd Ixpen.e. and Reallocation ot Punda. A••iqnee
&91'''•• that the•• cperat2.nq and capital Du4qet:. are lntended to b.
ra•• onable e.tilll&te.· and, acc:ordLnqly, 8aoh bud;et ahall have a
permitted contingenoy equal to tlln percent (10\) ot the total of all
lin. ttem amounts. Manaqer .ball be entitled to ioer.... tba
oparatlne; bUdGets. but. not 1.n8XC••• ot the eofteln;eney GlIlOunt.to
cover any a.pandlture. that. were unantlcipa.ted ..to ~h. time of
preparation ot the bud;et, Dut.which are rea.onable and neoe•• ary to
carry out. the prov1eLoZ1llot the Aqreamant.. Kanat;er, for anll on
behall! ot and at Aaeiqnae'. expenae, ia autbor1&.0 to take all actlon
d8Bmed·nece•• ary by Manaqer to llllplement. perform, or ~aulle the
performance of the it8lll. .et. forth in th... budqete. P'Urther,
Hanaqe~may reallooace ~l or Anypor~lon of any amouncb~dgeted wLth
re.pBDt to any ona it:.. 11'1any of the buclqat.. to anocher 1.t..
b~dgatQdtherein. A •• i¢nee acknowl.dqe. tha~ wh11eManagerhas made
ita beet r_.onal)l ••• c.illl&t.... Hall&9.r has n~ made aDYquuanta.,
warranty, or repreeent.atien of any nature concem£.nq or related to
(il the budqllta to be Jlrapa~ed by Kanaqer in accordanca with the
Aqreement. or. (1.1) the &maUDC. ot Cro•• Revenu•• to be generaced or
Operating Expense. to be .ineurrea from tha operation ot the ClUb
durin9 the '1'anlof ~h. Aqre_n~.

11. A~roy.l ?rao... tor ooarating Budgete. All operat.ing
Bua;ets to be .Ubmitted anall be far A8.1qn.. 's 1D~ormat.ion,aavice,

I
coun•• i, and approval. A••£.qnae .hall give 1.ta CCMm8PC.. and/or

Ixb1b1t "C- - paqe 2 of 3 'aqa.
A ••Lqn•• '. Inl~lal. _____

A2611.1.80.an
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approval w1thin th1ny (30) day. attel! receivinq the DUciqet8 fram
Mllnaqer. III the event: no re.pon.e 1. received trCllllA.siqne .. within
the 30~day ~Qriod, than the proposed ~udqOt:8 8nall ~8 deemed approved
by 1I. •• 1;no ••

l2.A"tlroval·· ProC'8BBfor capital :moroV_nt8 And RllIolaeomenes
BudCllllt8•. ·"11 capitAl IlllpI'ov_nta and aeplacement. BI,u1qet8 to be
l\lbmUtQd ~V Manago~ IIhall be tOr As.19n .. '. information, advice,
caun•• l, ADd approval. A.81;n.. ehall 91v8 ita cOIllIlI8nt8 and/or
approval Wi-thin thirty (30) day. attar rsoeivinq the oudget. frClll
Hanaqer. In the event no re.pon.. ia reoeived from Assigne. Within
the 30~d.y period, than thG propo.ed budget. ahall be deemed approved
by A•• 19n... In the event: at di.approval at any bUdgllt, Man.qer
eh.ll continue operatinq the Club pur.uant to the budget. then in
effact, •• adjUBted to reflect any iner ••••• in memberahip levela and
1.nera••• d Or deare.aed bu.ine •• · at the ellUl, until alion time ••
"8Bi9n.. and Mana9.~ &9ree upon the appropr1aee Cap1tal Improvemen~8and Replacement. Budqet.

Manaq.r'. In1tials _____

A26U.l.IO.848
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ASSIGNZZ'S RBSPOHSIBIL:TIZS

Whether or not th.re ue lIyff~c18nt Grollll
aq~Qe._a. (allows:

Revenue., All1qnae

1. .Capi-tal Ren!a08l118ftt. ana Repa.ira. To provide in a timely
manner tho.. f::nds needed for 411 capttal replacement., -repa.ir.,
ranov.eLona and addLtLoftll to the club, all are nece.lIary for the
operaticn of the Cl~b alla firle-cla •• golf clUb in the area in which
it ia lIituated,

~. Inventorie. and SI.:RpU.• II.- '1'0 provide _ina timely manner
th08e fUnd. needed to IIYPP~ythe Club w1~ aueh lavela ot inventor i ••
and l!Iu'PP1i•• , aa are nec•••• ry for the operatJ..on of the ClUb .a a
-firat cla •• qol£ club in the area in which it i. lIJ..tuate4.

J. Working Canital. To provide in a timely manner tho.e funda
ne.ded to mainta1-n an adequate lev.l ot world.nq capital for the
operation of the Club DOthat the Club may ope rat. 8. a firat cla ••
901: C1UD in the area in wlttch it ia .ttuated.

4, (1).rat1ng LOll.. To rami,C to Opera~or _a. nellded followi.ng
notice from OperatCIl:that the Club na. an Oparat1n9 La.. for the
rLacal Month thlln ended an amount equal to the actual calh ~8f1cit.

S. Manai_ant: re... TO the extent tho K.na;81118nt r.... ue
earn.d, are payaDl., &114the pa)'lll8nt ot wll1.ch would not I;r.a1:ean
item of defaUlt under any and all of A••iqn.. •• then exilltJ.nq
Unancinq a;r •• lI\8n1:lI, pay .ucn AlllOllnta to operator in a t1mel.ylIIanno&'.

6, Debt Servioe, Tax.. and Inllurance. To pay before
d.linquency all (1) ~abt 5.rv1ce on the Clu~, (i11 taxea and
&1I.e•• III.nta on tha Club'lI property, and (i111 inluranc. prellliWllIl
&ttribl.ltaDla to poU.ci.. of in.uranc. r.~at1nq to the operation at
the C1UD or tne Cl\U)"11property.-

EXhlbLt "D" - Paq. 1 of 1 Paq8

Allliqn•• '11 Initial. - Operator'. Initlal.-

A26'1.1.S0.UIC
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INSURANCE

1. Propertv Insurance. Assignee shall provide and maintain at its
own expense during the term of this Agreement the below listed
pollcies of insurance covering' the---operations .hereunder. Such
insurance shall be secured through a carrier satisfactory to the City
and evidence of such insurance satisfactory to the City along with
required endorsements will be delivered to the· City Manager on or
before the CommencementDate~ and shall contain express conditions
that City, its representatives and Manager are additional insureds
under the policy and City and Managerare to be given at least thirty
(30) .days written notice in advance of any modification, termination
or reduction of the limits of coverage of any policy of insurance for
. any cause. Each such policy shall be primary and shall not be deemed
to be contributing with any insurance maintained. by the City or
Manager. Coverage limits shall be increased at City's request at
reasonable intervals and. to amounts that are reasonable and at that
time generally prevailing. The City shall be namedspecifically and
separately as additional insured under each of the policies provided
in this Exhibit in a form acceptable to the City Attorney. In
addition, . the City of San Diego shall separacely be named an
additional insured under all policies required by this Exhibit with
all limits and rights which apply to City. In addition, Manager
shall separately 'be ttames an additional insured under all policies
rGquired by this Exhibit. .

1.1. All policies of insurance required under this Exhibit
shall be carried in the name of Assignee with City and Manager
namedas namedinsured. Any. losses thereunder shall be payable
to the parties as their respective interests may appear. If
permitted by Assignee's lander, any mortgage on the Club
property sball contain provisions to the effect that proceeds of
the insurance policies required to be carried under ehis Exhibit
shall be available for repair and restoration of the
improvementsand the personal property.

2. General Liability. Such policy of insurance shall. include, but
not be limited. to comprehensive general liability with contractual
liability coverage and comprehensive auto liability, each with a
combined single limit of not les8 than TVa MILLIONDOLLARS
($2,000,000.00) per occurrence. The comprehensive general liability
policy shall be endorsed to include all available sections of
personal injUry coverage.

3. Worker's Compensation. Assignee's employees and all persons
providing services by or on behalf of Assignee with respect to this
Agreement shall be covered by Worker's Compensation and Employee's
Liability Insurance in an amount and form to meet all applicable'
requirements of the Labor Codeof the State of California.

Exhibit "!" - Page 1 of 3 Pages

Assignee's Initials Manager's Initials
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4, Properev Coverage

4.1. Real Properey Insurance covering the full
replacement value of the demised premises including all
improvemencs thereon against the hazards of fire. extended
coverage, vandalism and malicious mischief, flood and other
property-related 108ses.

4.2. Personal Property - Insurance covering ninety percent
(90%) of the replacement value of all personal ·propercy and
equipment on the premises, including without limitation all golf
carts and maintenance equipment, against the hazards of fire,
burglary, vandalism and malicious mischief.

5. EDmloyee Bonding. Assignee, at its cost, shall insure that all
of the employees authorized to sign cheeks or other documents of
withdrawal from Assignee's bank accounts shall be bonded by obtaining
a comprehensive blanket crime policy insuring against the loss of
money or other property which may result from dishonesty or
fraudulont accs of officers. directors or employees of Assignee orManager.

6. Other Insurance. Assignee· shall also procure and keep in place
such other insurance as is required herein, including without
limitation "builder's risk" and workmen's compensation insurance in
connection with the improvement work on the premises, and such other
insurance.as the City may reasonably require, which insurance shall
be in such form and in such amounts 'as the City may reasonableprescribe.

7. Deductibles. For all required insurances. the City Manager shall
requirea and the Assignee shall provide adequate coverage including
deductibles sufficiently low enough to ensure the effectiveness ofthe insurance.

B. Failure to Insure. Failure on the part of Assignee to procure or
maintain required insurance shall constituce a material breach of the
Lease Agreement under which the City may immediately terminate the
Lease Agreement, or at its discretion, procure or renew such
insurance pay any and all premiums in connect10n therewith, and all
monies so paid by the City shall be repaid by Assignee to the C1ty
upon demand including interest thereon at the lesser of the legal
rate or ten percent (10%) per annWII from the date paid by the City
through the date reimbursement is received'from Assignee.
9. Cancellation Response. If any insurance coverage is cancelled or
reduced, Assignee shall, within ten (10) days after receipt of
written notice of such cancellation or. reduction of coverage, file
with the City a certificate shOWing that the required insurance has
been reinstated or provided through another 1nsurance company or
companies, and said policy shall be submitted for approval as herein

Exhibit "E" • Page 2 of 3 Pages
Assignee's Initials Manager's Initials
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provided. At lease fifteen (15) days prior to the expiration of any
such policy, a cereificate, showing that the insurance coverage has
been renewed or extended, shall be filed with the City.
10. Suspension of Ooerations. Manager. upon ten (10) day~ written.
notice from City I shall suspend and cease all operations hereunder
on the premises during such periods of time as evidence of.required
insurance coverage has noe been provided to City. unless City, at its
80le discretion, waives such suspension.
11. Insurance Costs. Insurance premiums and any costs or expenses
with respect to the imurance described in this. Exhibit shall be
Operating Expenses. Premiums on policies for more than one (1) year
shall be charged pro ra~ against the gross revenues over the period
of the policies.

Exhibit liE" - Page 3 of 3 Pages
Assignee's Initials Manager's Initials
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MISCELLANEOUS PROVISIONS

J
1. Notice. Any notice or other communication required or

permitted hereunder shall be sufficiently given if in writing and
(i) dBlivered personally, (11) forwarded by prepaid telegram, or
(iii) sent by certified mail, return receipt requested, postage
prepaid, addressed as shown below, or to such other address as the
party concerned may substitute by WTitten notice to the other. All
notices personally delivered shall be deemed received on the date of
delivery. All notices forwarded by prepaid telegram shall be deemed
received two (2) days after the date same are sent. All notices
forwarded by mail shall be deemed received on a date seven (7) days
(excluding Sundays and legal holidays when the U. S. mail is not
delivered) immediately following date of deposit in the U. S. mail.
Provided, however, the return receipt indicating the date upon which
all notices·were received shall be prima ~ evidence that such
notices were received on the date on the return receipt.
If to Assignee: ESCONDIDO CONSULTING, INC.

15821 Ventura Boulevard, Suite 665
Enc1no, California 91436

If to Manager: CCA SIUAND/GOLFCORP
3030 LBJ Freeway
Tri-Weac Plaza - 3rd Floor.
Dallas, Texas 75234
With a copy to:
Page & Addison, P. C.
14651 Dallas Parkway
Suite 700
Oal:as, Texas 75240

The addresses and addressees may be changed by giving notice of
such change in the maJ1Ilerprovided herain for giving notice. Unless
and until such written notice is received, the last address and
addressee given shall be deemed to continue in effec~ for all
purposes. No notice to either Assignee or Manager shall be desmed
given or received unless the entity noted "With a copy to" is
simultaneously delivered not:ice in the same manner as any notice
given to either Assignee or Manager.

2. Remedies. No remedy granted to Manager or As.signee is
intended to be exclusive of any other remedy herein or by law
provided, but each shall be cumulative and shall be in addition to
every other remedy given hereunder or now Dr hereafter existing at:
law, in equity Dr by statute·. No delay or omission of to exercise
any right or power accrUing upon any default shall impair the
nondefaulting part:y's exercise of any. right or power or shall be
construed to be a waiver of any default or acqUiescence therein.

Exhibit "F" • Page 1 of 5 Pages
Assignee's Initials ____ Kanager's Initials
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3. Duties Upon Terminaeion or Expiraeion. Neieher ehe
expiration or liarlier termination of this Agreement ,shall ~elieve
either parey from its failure to perform any duties or obligations
under this Agreement thae are required to be performed prior to such
expiration or termination. Upon the expiration or termination of
this ~greement, Manager shall: (i) surrendar possession of the Club·
and its property to Assignee, (ii) deliver to Assignee all materials
and supplies, contracts and documents pertaining to operation of the
Club, and (iii) assist Assignee in the transfer and assignment of all
rights Manager may have.in and to any and all contracts, licenses and
permits in existence at the date of expiration or termination. Upon
the expiration or termination of this Agreement, Assignee shall
immediately pay to Manager all monies earned by Manager under this
Agreament.

4. Rights of Third Parties. Nothing herein 1s intended to
give, nor shall it have the effect of giving, any enforceable rights
to any third parties who are not parties hereto or successors or
permitted assigns of parties hereto, whether such claims are asserted
as third party beneficiary rights or otherwise. Notwithstanding
anything to the foregoing contained herain to the contrary, (i)
Manager recognizes that City, as landlord under the Lease Agreement,
is a third party beneficiary to this Agreement and (ii) Lender, as
defined in Section 8 hereof, is hereby granted a security ·interest
and lien as more specifically set forth in Section 8. If necessary,
City's authorized agent may enter thct Club, as provided undar the
Lease Agreement.

5. Superior Position. Manager acknowledges that the Lease
Agreement shall be superior to this Management Agreement and that to
che extent that the enforcement of any provisions of this Management
Agreement conflict with the Lease Agreement, the failure of Manager
or Assignee to comply with the terms of this Management Agreement in
order to c.omplywith the terms of th~ Lease Agreement shall not be
considered a breach under this Management Agreement. If any
provision of this Management Agreement conflicts with any provision

.of the Lease Agreement, the terms of the Lease Agreement shall
controL The partielilagree that, subject to the Assignment of Golf
Course Construction and·Lease Agreement between the City of Escondido
and CCA Silband/GolfCorp I City shall have a right to enforce the
Lease Agreement. Any substitution of· any of the parties to this
Management Agreement shall be subject to the prior written approval
of the City, which approval·shall not be unreasonably withheld.

6. Attorneys' Fees. In the event Manager or Assignee shall
institute legal proceedings against the other arising out of the
terms of this Agreement or the performance hereunder the prevailing
party shall recover from the other all raasonable attorneys' fees,
costs and expenses incurred 1n any such action.

Exhibit "F" - Page 2 of 5 Pages
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. 7.. Successors and Assigns. This Agreement and the terms and
provisions hereof shall inure to the benefit of an~ be binding upon
the· parties hereto and their respective successars and assigns
whenever the context so requires or permits.

8. Interest of Citibank. Assignee hereby acknowledges. that. ,.Manager haa granted a security interest and lien on certain of· its
assets (the "Mortgaged Property-), including a collateral assigrunent
of this Agreement, to Clt1bank, N.A. as Agent for itself (in its
capacity as Agent and indiVidually, "Lender") and certain other banks
from time to time party to that certain Credit Agreement, dated as of
January 27, 1989, among Lender, Manager, and such other banks (as
amended, restated, supplemented, or otherwise modified from time to
time, the IICredi t Agreement-),. as collateral for the obligations of
Manager and its subsidiaries pursuant to the Credit Agreement and the
other loan documents and agreements delivered from· time to time in
connection therewith. Assignee hereby consents to such collateral
assigIllllentof this Agreement. Assignee agrees to give Lender written
notice of any·breach or default of the terms of this Agreement within
fifteen (15) days after the occurrence thereof, such notice to be
given to Lender at the following address:

Cit1bank, N.A.
c/o Citicorp North America, Inc.
1400 Trammell Crow Center
2001 Ross Avenue
Dallas, Te~&8 75201
Attention: Club Corporation Relationship Officer

Assignee agrees that in the event of any such breach or default
under the terms of this Management Agreement, Lender shall have the
right to pay amounts due under this Management Agreement and to
perform obligations under this Kanagement Agreement, to the same
extent I for the same period, and with the same effect as Manager,
plus an additional thirty (30) days after any such default, whether
the same shall consist of the failure ·to pay amounts due and payable
under this Management Agreement or the failure to perform any other
matter or thing which Manager is required under this Agreement to do
or perform, and Assignee agrees to accept such payment or
performance. Assignee agrees that it shall not exercise its right
to terminate this Management Agreement or any of its other rights
under this.Management Agreement upon breach or default of the terms
of this Management Agreement without so affording Lender the
foregoing notice and periods to cure any default or breach under this
Agreement. Assignee agrees that if Lender exercises its rights under
the above-referenced collateral assignm~nt of. this Management
Agreement, Asignee will recognize and attorn to Lender or Lender's
designee (the "DesigneeU) as the successor in interest co Manager
under this Management Agreement. Lender must: obtain the prior
writtOD approval of the City, which approval shall not be
unreasonably Withheld, prior. to such assignment. Assignee covenants
and agrees that the Mortgaged. Propercy is and :shall remain personal
property ai:Ldnol: become part of the golf facilities to which this

Exhibit "Fn - Page 3 of 5 Pages
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Management Agreemene relates (the "Facilitiestl
). regardless of ehe

manner of affixation, and that Lender may at any time and from eime
to time eneer upon the Facilities to inspect, repossess and/or remove
the Mortgaged Property from the Facilities without accountability to
Assignee therefor and free of any lien, right or claim which Assignee
may now ~r hereafter have; such right being independent of any other
remedy Lender may have against Manager or the Mortgaged Property.
Assignee hereby authorizes and empowers Lender to enter upon the
Facilities for the purposes of guarding and maintaining the Mortgaged
Property, preparing and showing the same for sale, and/or conducting
a sale thereof. Assignee hereby waives and relinquishes unto Lender,
its successors and assigns, any and all liens, rights, claims and
demands of every kind which it may now Clrhereafter have with respect
to the Mortgaged Property, inclUding, without limitation, any rights
to seize, hold, distrain, levy upon, take possession of, sell, or
otherwise transfer or dispose of the Mortgaged Property. Assignee
agrees that, notwithstanding any provision in this Management
Agreement to the contrary, the insolvency or bankruptcy of Manager,
either voluntary or involuntary, shall not result in a default under
this Management Agreement, so long as no other :default exists under
this Management Agreement prior to such insolvency or bankruptcy.
Notwithstanding anything contained herein to the contrary, nothing
contained herein shall be deemed or construed to obligate Lender to
take any action hereunder, or to perform or discharge any obligation,
duty or liability of Manager under this Management Agreement.

9. Severabllity. Except as expressly prOVided to the contrary
herein, each section, part, :erm or provision of this Agreement shall
be considered severable, and if for any reason any section, part,

- term or provision herein is determined to be invalid and contrary to
or in conflict with any existing or future law or regulation by l\

court or governmental agency having valid jurisdiction, such
determination shall not impair the operation of or have any other
affect on other sections, parts, terms or provisions of this
Agreement as may remain otherwise intelligible, and the latter shall
continue to be given full force and effect and bind the parties
hereto, and said invalid sections, parts I terms or provisions shalf
be deemed not to be a part of this Agreement.

10. State Law. This Agreement has been executed and delivered
in the State of California and shall be construed in accordance with
the laws of the Stste of California. Any action brought to enforce
or interpret this Agreement shall be brought in the court· of
appropriate jurisdiction in the county in which the Club is located.
Should any provision of this Agreement require judicial
interpretation, it is agreed that the court interpreting or
considering same shall not apply the presumption that. the terms
hereof shall be more strictly construed against a party by reason of
the rule or conclusion that a document should be construed more
strictly against the who itself or through its agent prepared the
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same. It is agreed:. and stipulated· that all parties hereto have
participated equally in the preparation of this Agreement and that
legal counsel was consulted by each responsible party before the
execution of this Agreement.

11. NoJoint Venture. Nothing contained herein ,shall be deemed
or construed by the parties hereto or by any third parey as creating
the relationship of (i) principal and agent. (ii) a partnership I or
(iii) a joint venntre between the parties hereto; it being
understood and agreed that neither any provisions contained herein
nor any acts of the parties t hereto shall be deellledto create any
relationship between·the parties hereto other than the relationship
of ownerand manager.

12. Captions. Captions, titles to' sections and paragraph
headings used herein are for convenience or reference and shall not
be deemedto limit or alter any prOVisionhereof.

13. Survival. All covenants. agreements. representations and
warranties made herein shall survive the execution and delivery of
this Agreement. All other cocWlIentsand instruments to be executed
and delivered 1n accordance herewith shall continue in full force and
effect.

14. Authorization. Each party signing this Agreementis fully
. authorized to execute this Agreement on behalf of the respective
applicable parey and each party retained counsel prior to the
execution of this Agreelllentand such counsel actively participated 1n
the negotiation and finalization of the terms of this Agreementon
behalf of the respective parties hereto.

&xhibit "Fa • Page 5 of 5 Pages
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DEVELOPMENT ~ND CONSTRUCTION CONTRACT

POR

ESCONDIDO GOLF COURSE
(Maximum Fee Contract - Up To $6,000,000.00)

GOLF WEST COMPANIES,
a California corporation

("Developer")
AND

ESCONDIDO CONSULTING, INC.,
~ California corporation

("Leasehold Operator")

Dated: . -' 1990
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EXHIBITS TO DEVF.LOPME~I AND CONSTRUCTION CONTRACT
FOR

ESCONDIDO GOLF COURSE
(Maximum Fee Contract - 56.000,000.00)

\

GOLF WEST COMP~NIES
AND

ESCONDIDO CONSULTING, INC.
A2691.2.19.708
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DEVELOPMENT AND CONSTRUCTION CONTRACT

-
FOR

ESCONDIDO GOLF COURSE
(Maximum Fee Contract - Up to $6,000,000.00)

THIS CONTRACT (the "Contract") is made and entered into this
____ day of I 1990, by and between GOLF WEST COMPANIES,
a California corporation (hereinafter referred to as
"Developer"), and· ESCONDIDO CONSULTING, INC., a California
corporation (hereinafter referred to as "Leasehold Operator"),
for the financing, construction, and installation of a regulation
1S-hole, municipal golf course facility including all building
improvements thereon as more particularly set forth herein.

ARTICLE 1.
GENERAL BACKGROUND

1.1. Lease Golf Course Facilitu. CCA Silband/GolfCorp
("GolfCorp") has executed a Golf Course Construction and Lease
Agreement (hereinafter referred to as the "Lease"), attached
hereto and incorporated herein as Exhibit "A"; with the City of
Escondido, California (hereinafter referred to as the "City"',
dated August 10, 1990, which Lea6e has been aS6igned to Leasehold
Operator, pursuant to that certain 'dated , 1990 (hereinafter referred to a6 the
"Assignml!nt"'. By the terms of the Lease the City has granted a
35-year leasehold interest to Leasehold Operator, with the right
to negotiate for a 15-year extension. on an unimproved parcel of
land within the City of Escondido shown and described on
Exhibit "S,,· to this Contract. Said property consists of
approximately one hundred forty-five (145) acres (the "Leased
Premises"'. Leasehold Operator by the terms of the Lease is
required to construct, install. and equip an 1S-hole, first-class
municipal golf course including a,clubhouse consis~ing .of
approximately eleven thousand (11,000) square feet, lncludlng
cart storage, with.a pro sho~, bar/grill restaurant and banquet
facility; an outside barbecue area: an approximate two thousand
four hundred (2,400' square foot maintenance building; and a turf
nursery. The improvements de6cribed above required under the
Lease to be constructed by Leasehold Operator are more
particularly listed.in Exhibit "C" to this Contract (the "Golf
Course Facility"). The parties acknowledge that the term "Golf
cour s'e Facility," as used herein I also includes all the
improvements referenced in the term "Initial Development
Improvements" defined in the Lease.

1.2. Lease Requirements. The construction of the Golf
Course Facility pursuant to the terms of the L~ase shall. commence
when all. requlred building and constructlon pe~mlts a~d
environmental clearances and the conditional use permIt are In

Develooment and Construction Contract
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'place to allow the work of construction to proceed. Construction

shall be completed by . I 19__ , pursuant to the terms of
the Lease (the "Completion Date"). The Completion Date mau be
extended only pursuant to the specific terms and restrictions
provIded in the Lease. It is the )ntent of the parties that
Developer sh~ll construct and install the Golf Course Facility
pursuant to all of the terms, conditions and specifications of
the Lease and in the event any terms or conditions received
herein conflict with the specific terms of the Lease. the Lea~e
shall control.

Page 6 of 19 •

ARTICLE 2.

DUTIES AND OBLIGATIONS OF DEVELOPER
2.1, Financing. Developer agrees to cause the necessary'

construction financing and take out permanent financlng to be
made available to Leasehold Operator in an amount up to SIX
MILLION DOLLARS ($6,000,000.00) for the cost and expense to
construct and equip the Golf Course Facility pursuant to the
terms and conditions recited herein (collectively, the "Golf
Course Financing"). Leasehold Operator agrees to work with
Developer in acquiring the Golf Course Financing by providing
necessary pro formas and financial information required by the
proposed lenders. The terms and conditions of the Golf Course
Financing, including all loan documentation, shall be subject to
the written approval of Leasehold Operator. Provided, however,
the parties agree that (i) Leasehold Operator shall operate the
Golf Course Facility under an independent subsidiary corporation
incorporated with an initial capitalization of One Thousand
Dollars ($1,000.00), which shall be the borrower of the Golf
Course Financing, and (ii) that there shall be no corporate or
parent guaranties for the Golf Course Financing. The terms of
the Golf Course Financing including any assignment of the Lease
and the leasehold estate by deed of trust shall be subject to the
specific terms and conditions set forth in the Lease. Developer
ag~ees to use all due diligence to secure the Golf Course
Financing and in any event to obtain funding of the Golf Course
Financing by I 19 (the "Termination Date"). 80th
parties agree that unless the Golf Cou~se Financing a~ceptablB to
Leasehold Operator is located and avallable for fundlng' by the
Termination Date that both parties shall be released from this
Contract with no further obligation8 to either party unles8 both
parties agree in writing to extend the Termination Date.

2.2. Plans and Specifications/Budget. Developer has or
will cause to be placed under contract prlor to the commenc7ment
of construction (i) David Rainville as the golf course arch~tect
(the "Golf Course Architect")i SIM Associates as the clubhouse
architect (the "Clubhouse Architect") (collectively,· the
"Architects"), and (ii) Friesen Contracting as the golf ?ou~se
contractor;. "as .the bUlld1ng
contractor (collectlvely, the "Contractors) uhi ch have been

Development and Construction Contract
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approved by ~~asehold Operator. The Architects, in conjunction
w~th the eng~neers and other parties retained by Developer. at
Developer's costs, shall prepare (1) the specific plans and
specifications for the Golf Course Facility (the "Plans and
SpecIfications"), and (ii) a line-item budget of the· Costs to
construct an~ ~nstallthe Golf Course Facility (the ··Budget'·). A
prellmlnary Inltlal budget of the gener.al construction co6tS for
the Golf Course Facility is attached hereto as Exhibit "0" (the
"Initial Budget"). The Plans and Specifications (which include
preliminary plans and· drawings) shall be prepared in strict
compliance with the terms and conditions of the Lease and the
terms and conditions recited herein. The Plans and
Specifications shall be submitted to (i) the City for its
approval as provided in the Lease. and (ii) to Leasehold Operator
for its written approval. The timetable for preparation and
submission of the Plans and Specifications shall be the same as
set forth in the Lease, however, Leas~hold Operator shall be
provided with the Plans and Specifications for ·its review.
comments and approval not les6 than thirty (30) days prlor to the
date submission is made to the City for its approval. The Budget
shall also be submitted to Leasehold Operator for lts review and
approval in conjunction with the Plans and Specifications. ~ny
dispute over the Plans and Specifications or Budget shall be
resolved by Leasehold Operator. subject to the approval rights of
the City set forth in the Lease. Attached hereto and marked a6
Exhibit "E" and "F". respectively. to this Contract are copies of
the initial golf course routing plan and initial clubhouse floor
plan which have been approved by Leasehold Operato~.

Page 7 of 19 •

2.3. Construction of Golf Course Facility. Developer shall
be responsible for providing the development and construction of
the Golf Course Facility on a turnkey basis pursuant to·the Plans
and Specifications and the terms and conditions recited herein
and in the Lease. A~l architects. engineers. contractors.
materialmen and suppliers required to construct and install the
Golf Course Facility shall be under direct contract to Developer.
Developer acknowledges that Leasehold Operator shall have the
right to approve (i) the contracting party being utilized by
Developer, . and (ii) the form of the contracts between Developer
the party providing the services. Developer shall construct the
Golf Course Facility pursuant to the line-item Budget on· a
percentage of completion basis. Appropriate lien releases
satisfactory to Leasehold Operator will be provided by Developer
at each stage of construction so that the Leased Premises and the
Golf Course Facility remain lien free at all times during the
course of construction. Developer shall caU5a performance bonds
to be posted as required by the Lease and Leasehold Operator to
assure that the Golf Course Facility will be completed pursuant
to (i) the Plans and Specifications, and (ii) the specific terms
of 'the Lease. Developer shall be responsible for obtaining .and
complying with all permits and governmental approvals requlred
for the construction and installation of the Golf Course
Facility. The Golf Course Facility shall be constructed by

Development and Construction tontract
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Operator in compliance with the terms. conditions
restrictions of <i) any governmental ordinance. zoning
statuary requirement. (ii) the Lease. (iii) the Plans
Specifications, and (iv) this Contract:

114and
or

and

. • . I l~ .• ARTICLE 3 .
DUTIES AND OBLIGATIONS OF LEASEHOLD OPERATOR

3.1.. Work inq Caoi tal . Golf Shop Invenj:.ory and Enu iornent .
Leas~hold Operator shall be responsible for providing (1) its
worklng capital requirements to open and operate the Golf Course
F~cility. \ in an amount as determined by Leasehold Operator.
(li) the ini~ial golf shop inventory. (iii) the equipment as may
be required by Leasehold Operator for its leasehold operations,
including golf carts, (iv) food and beverage supplies including
the liquor license needed for the sale of alcoholic beverages on
the Leased Premises, (v) golf course maintenance equipment which
includes shop tools and equipment, (vi) driving range equipment

.and accessories, and (vii> golf course supervisory personnel
during the maturation period from seeding through the completion
·of the "grow-in" period for the Golf Course Facility.

3.2. Eguitu Contribution. If required by the prospective
lender of the Golf Course Financing. Leasehold Operator agrees to
be responsible for acquiring from its parent corporation or other
funding sources up to FIVE HUNDRED THOUSAND DOLLARS ($500,000.00)
in equity (the "Equity Amount") to reduce the.amount of the Golf
Course Financing required to fund the Contract Price. This
Equit\j Amount would be funded to satisfy any .loan-to-value ratios
that may be required from the construction lender and/or the
permanent financing takeout lender. Notwithstanding anything to
the contrary, Leasehold Operator's requirement to fund the Equity
Amount shall be subject to and conditioned upon leasehold
Operator's acceptance of the terms and conditions ·of the proposed
Golf Course Financing.

ARTICLE 4.

MAXIMUM FEE CONTRACT PRICE
4.1. Maximum Fee Contract Price. De~eloper agrees to

construct and install the Golf Course Facility pursuant to the
Plans and Specifications for a maximum fee contract price of up
to SIX· MILLION DOLLARS ($6.000.000.00) (the "Contract Price") all
in accordance with the Initial Budqet and final 8ud~et approved
by Leasehold Operator. Any costs o~ ex~enses of any nature w~iCh
are in excess of the Contract Prlce lncurred ln the deslgn,
construction and installation of the Golf Course Facility or
expended to insure compliance with the terms and conditions of
this Contract or the Lease shall be the 601e responslblilty of
Developer. Provided, however, any additional c~sts that may be
incurred in excess of the Contract Prlce WhlCh result from

Development and Construction Contract
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properly authorlzed written change orders in the Plans and
Specifications which were requested and approved by Leasehold
Operator prior to the date the costs were lncurred shall be the
responsibility of Leasehold Operator.

5.1. Construction Account. All construction funds advanced
shall be placed in a speclal "Escondido Golf Course Construction
Account" at a bank in Escondido. California. selected by
Developer and Leasehold Operator ("Trustee Bank"). Developer
shall provide Leasehold OpBratOr with (i) a detailed morithly
line-item statement of the actual construction costs vs. the line
items of the Budget (the "Construction Budget Breakdown"). and,
(il) the. contract amounts, percentage of completion, previous
draws. retention amounts, current draws, and total complete
construction to date. For clarlty, and to avoid any
misunderstanding, an example of the form to be utilized for the
Construction 8udget Breakdown upon which all draw requests shall
be based is attached as Exhibit "G" to this Contract.

ARTICLE 5.

CONSTRUCTION ACCOUNT; DRAW REQUESTS: DEVELOPER FEE

5.2. Draw Reouests. All draw requests before. submission to
the Trustee Bank for payment shall be first approved by
(i> Leasehold Operator, (ii> Developer. (iii> by the Golf Course
Architect, as to those matters pertaining to the golf course. and
(iv) b~ the Clubhouse Architect. for those matters pertaining to
the clubhouse and building improvements. All draw requests shall
be accompanied b~ appropriate lien releases in a form acceptable
to Leasehold Operator and the Cit~ at each stage of construction
in order ·to maintain the Leased Premises and the Golf Course
FaCllity lien free at all times during the course of
construction, Upon receipt of the written monthly application
for pay~ent by Developer and Leasehold Operator's approval, for
the period ending the twentieth day of each month, Leasehold
Operator agrees to authorize funding, within thirty (30) days of
receipt by Leasehold Operator of such application for payment. an
amount equal to ninety percent (90~) of the price of materials
delivered and work 'perfo"med during the p~eceding month; less the
aggregate of previous payments made to Developer. Each
application for payment submitted by Developer shall be
accompanied by a list of the names and addresses of all
subcont~actors and material suppliers, together with copies of
any and all bills and invoices outstanding to such subcontractors
and/or material suppliers which support Developer's application
for payment. Developer agrees that any and all payments made
hereunder may be made pa~able j'ointly to Developer and such
subcontractors and/or material suppliers. Within thirty (30)
days after completion of the Golf Course Facility and in
acceptance by Leasehold Operator and Architect~ and upon
presentation to Leasehold Operator by Developer of flnal releases
from any and all subcontractors and/or material suppliers of all

Development and Constr~ction Contract
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liens covering the work hereunder and recelpts in full coverlng
all labor, materials and equipment ,for which a lien could be
filed. or a bond satisfactory to Leasehold Operator to indemnify
Leasehold Operator against such lien, Leasehold Operator shall·
pay to Developer the remaining amount due on the Contract. If
any such lien remains unsatisfied after payments are made,
Developer shall refund to Le~sehold Operator all money that
Leasehold Operator may be compelled to pay in discharging such
lien, including all costs and reasonable· attorneys' fees,
Payment hereunder may be withheld at any time during the term of
the Contract, however, on account of (i) defective work not
remedied, (ii)· claims filed, (iii) failure of Developer to make
payments properly to subcontractors, vendors or materialmen for
work, labor, materials or equipment. or (iv) unsatisfactory
performance of the work by Developer. as determined by Leasehold
Operator. The Contract Price includes all applicable sales and
lise taxes.

Page 10 of 19 • /
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5.3. Develoner's Fee. The parties have agreed that
Developer shail be Pilld a oeveloper's fee equal to ten perc,nt
(10%) of the cost of actual constructlon costs for ltS overhead
and profit which fee is included in the Contract Price (the
"Developer'S Fee"). For example. if the actual cost of
construction is FIVE MILLION FOUR HUNDRED THOUSAND DOLLARS
($5,400,000.00), the Developer's Fee would be FIVE HUNDRED· FORTY
THOUSAND DOLLARS ($540,000.00), for a total of FIVE MILLION NINE
HUNDRED FORTY THOUSAND DOLLARS ($5.940.000.00). Said Developer'S
fee shall be paid fifty percent (50%) upon funding of the
construdtion loan portion of the Golf Course Financin~ and fifty
percent (50%) in twelve (12) equal .monthly payments for
construction man~gement during the course of construction of the
Golf Course Facility.

ARTICLE 6.
COMMENCEMENT OF CONSTRUCTION AND CHANGE ORDERS

6.1. Commencement of Construction and Chanae Orders. It is
expected that the work of construction shall commence on or
before November , 1990. The actual commencement date is
subject to all fInancing, zoning and environmental clearances
from regulatory bodies being in place to permit construction to
proceed, which Developer shall obtain, However, the Golf Course
Facility must be completed oy the Completion Date, subject to any
extenslon of the Completion Date as provlded and allowed under
the terms of the Leaae. Developer shall be responsible .for
obtainlng any extension of the Completion Date from .the Cl~Y.
Leasehold Operator agrees to cooperate with Develo~Ar ln worklng
with the City to secure the.extens~on,provlded l~ 16 allowed
under the terms of the Lease .. The off icial commencement date of
construction shall be evidenced by written notice from Developer
to Leasehold Operator and to Trustee Bank and shall be approved
in writlng bt;jLeasehold Operator and Developer (the "Commencement

-D~velopment and Constructlon Contract
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Date"). Any change orders required during the course of
construction shall be first approved in writing by (i) Developer
and Leasehold Operator. then (ii) the Golf Course Architect for
those ma~ters p8r~aining to the golf cburse. and (iii) the
Clubhouse Architect, for those lnatters pertaining to the
buildings. subject to the terms of the Lease. l.easehold Operator
reserves the right during the progress of the work to make any
changes; additions or deletions in· the original plans and
speCifications, but all such changes shall be made only in
advance and in writing. and the change in construction costs
resu.lting therefrom shall also be speclfied in writing before any
such changes shall be authorized or made. Such writing shall be
accepted and executed by both Leasehold Operator and Developer
before the changes are authorized'. No alteration in the Plans
and Specifications or the Contract Price shall invalidate 'this
Contract and no novation shall result therefrom. Any change
resulting in,an increase or decrease i~ the Contract Price shall
not be binding unless in writing and signed by both parties and
the Architects. Any dispute over the extension of the Completion
Date between Leasehold Operator, Developer and the City shall· be
resolved under the terms of the Lease. Developer shall be
entitled to a notice of completion issued by Leasehold Operator
(the "Notice of Completion") concerning the Golf Course Facility
immediately upon final inspection, approval and acceptance in
writing ·of the construction and installation of the Golf Course
Facility by (i) the Leasehold OpArator. (ii) the Golf Course
Architect, as to those matters pertaining to the golf course,
(iii) by the Clubhouse Architect as to those matters pertaining
to the buildings, and (iv) the City as to compliance with the
tern,s of the Lease.
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ARTICLE 7.

RISK OF LOSS
7.1. Risk of Loss. Developer shall bear, at its sole cost

and expense, the risk of loss of the equipment and materials
contracted Tor herein from damage, destruction, theft, or any
other cause for the period beginning with the execution of this
Contract and ending ~ith the issuance of the Notice of Completion
after the final written acceptance of the work and equipment by
Leasehold Operator after its erection and installa~ion.

ARTICLE 8.

INSURANCE
8.1. Liabilitu Insurance ...Developer, during the course of

construction· until the Notice of Completion is issued, shall
cause to be delivered to Leasehold Operator a builder's all risk
insurance policy 6r policies in a form .and w~th a ca~r~er
acceptable to Leasenold Operator and, the Clty provldlng
comprehensive general liability coverage 1n the mlnlmum llabllity

Development and Con6truction Contrac~
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limits of ~NE MILLION DOLLARS ($1{ooo,OOO.OO) for persons injured
or death of each person, and TWO MILLION DOLLARS ($2,000.000.00)
for persons injured or death of two (2) or more persons in each
accident or event, and in a minimum amount of FIVE HUNDRED
THOUSAND DOLLARS ($500,000.00) (subject to a deductiblecau88 of
not, to exceed FIVE THOUSAND DOLLARS ($5,000.00» for damage to
property resulting from each accident or event. Such public
liability and property damagR insurance may. however, be in the
form of a single-limit policy in the amount of THR~~ MILLION
DOLLARS ($3,000.000.00) covering all such risks. Subject to the
approval of Leasehold Operator, such liability insurance may be
maintained a5 a part of, or in conjunction with, any other
liability insurance that may be proiided by' construction
contractors dLlring the period of construction. Such insurance
policy or policies shall name Leasehold Operator as a additional
named insured on all such policies.

.Oraft 08/30/90
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8.2. Property Insurance. Developer, as part of the
construction insurance coverage to be provided hereunder. shall
cause to be maintained during the course of construction
lnsurance against loss or damage to any structure8 constituting
any part of the Golf Course Facility by fire and lightning, with
extended coverage and vandalism and malicious mischief insurance.
Said extended coverage insurance shall. as nearly as practicable,
cover 1068 or damage by explosion, windstorm, riot, aircraft,
vehicle damage, smoke and such other hazards as are normally
covered by such insurance. Such insurance shall be in an amount
equal to one hundred percent (100%) of the replacement cost of
the structures constituting part of the Golf Course Facility.,
Such insurance may be subject to deductible clauses of not to
exceed ONE HUNDRED THOUSAND DOLLARS ($100,000.00) for anyone
loss. Subject to the approval of Leasehold Operator, such
insurance may also be maintained as a part of, or in conlunction
with, an~ other fire or extended ~overage insurance carrlBd and
maintained by construction contractors during the' course of
construction. Such insurance policy or 'policies shall name
Leasehold Operator as a co-insured as its interest may appear.

8.3. Additional Insurance. Developer, during the course of
construction until the Notlce of Completion is issued. shall
provide and maintain at its own.expense, all insurance coverages
in the amounts and in compliance with those set forth and
pursuant to Article 11 of the Lease.

, /
9.1.- Warranty. Developer warrants that It shall cause all

contractors. suppliers and materialmen to use skilled
applicators/workmen carefully supervised to insure the finest
quality workmanship. Developer shall promptly correct. at, its
sale cost, any work rejected by the Architects or Leasehold

ARTICLE 9.
WARRANTV

Development and Construction Contract
Q2691.2.'9.70B

page 8



~raft OB/30/90
.~or DisCUSSIon Only

Page 108 of 114
Operator or failing to conform to the requiremen~s of the Plans
and Specifications or the Lease, whether observed before or after
substantial completion and whether or not fabricated, in8talled
or completed,'and shall correct any work found to'be defective or
not In complIance with the requirement of the Plans and
Specifications 'or the Lease within a period of tne later of
(1) one (1) year from the date the Notice of Completion is
recorded, or <ii> the expiration date of an~ warrant~ set forthIn the contract documents (the "Warranty Period"), In the event
that the work should prove defective in an~ manner, Leasehold
Operator shall promptly contact Developer in writing. Developer
agrees that the work to correct such deficiency will be commenced
within ten (10) days after receipt of. Leasehold Operator's notice
and shall be completed with all due diligence. Should Developer
fall or refuse to correct such deficiency, Developer shall
reimburse to Leasehold Operator all monies and expenses that
Leasehold Operator may be compelled to expend in the correction
of such deficiency, including all costs and reasonable attorne~s'
fees. Developer, upon completion of construction, shall be
responsible for enforcing, in behalf of Leasehold Operator, all
contractors', manufacturers' and s~ppliers' warranties obtained
by Developer on all building and equipment for the Warranty
Period following installation of same.

Page 13 of 19 •

ARTICLE '10.

COMPLIANCE
10.1, Compliance. It is agreed by and between the parties

that Developer posseRses superior knowledge and experience in all
phases associated with construction worK. In perfOrmlng its
obligations hereunder, Developer agrees that it shall comply
and/or cause the contractors to comply with the Fair Labor
Standards Act of 1938, as amended. the Occupational Safety and
Health Act. and all other applicable laws, .orders, rules and
regulations. Dftveloper further agrees that it shall immediately
advise Leasehold Operator in writing of any condition or event
which creates a condition of noncompliance with any of the
aforementioned codes and which are not part of the obligations of
Developer as set forth herein. In the event Developer, during
the course of constructing the Golf Course Faci1ity, encounters
circumstances or conditions which were beyond the kno~ledge of
Leasehold .Operator at the time of making this Contract, Developer
agrees to hold harmless Leasehold Operator from any and all
claims, actions, causes of action, damages, expenses and
liabilities which Developer may have arising from such previously
unknown condition.

ARTICLE 11.

INDEMNITIES

11 , 1 .
course at

Indemnities,
const.ruct.lan,

Developer shall. at all .time during the
be responsible for the payment of all

Development and Construction Contract
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archi te ct s , engineers, contractors, subcontractors, materialmen
and suppliers. as may .be necessary to construct and complete the
Golf COU~5e Facility pursuant to the Plans and Specifications.
Developer shall indemnify and nold Leasehold Operator and Trustee
8an~ harmles~ from any and all costs. expenses, penalties,
c~al~s ~ ."act aona , .causes .of action. demands. damages and
l~abliltles resultlng from any and all acts, omissions and/or
v ielat.Lons of any obligation, duty and/or responsibility arising
under or pursuant to the work performed hereunder or the terms of
the Lease concerning the Golf· Course Facility. including
vlolations of or obligations under any and all federal. state and
local statutes, laws, ordinances. and rules and regulations.
Developer ,shall maintain the property free and clear of all liens
and encumbrances at all times during the course of construction
except easements, covenants. restrictions and rights-of-way of
record and indemnify and hold Leasehold Operator and Trustee Bank
harmless from any claim arising therefrom.

Page 14 of 19 •

ARTICLE 12.

PENALTIES
12.1. Penalties. Developer agrees to pay a penalty to

Leasehold Operator in the amount of FIVE HUNDRED DOLLARS
($500.00) per. day (the "Penalty") for each day completion of the
Golf Course Facility is delayed beyond the Completion Date
required in the Lease. SUbject, however. to any extensions
thereof 'granted under the specific terms and conditions of the
Lease; The Penalty shall be payable within five (5) days after·
receipt of ~ritten notice from the Leasehold Operator.

ARTICLE 13.

ELECTION/PERFORMANCE
13.1. Election/Performance. Developer agrees that if, in

the opinion of Leasehold Operator, Developer should fail at any
time during the performance hereof to provide the necessary
crews, tools and equipment for the proper performance of the work
herein contemplated. or if Developer should breach this Contract,
in whole or part. or fail to us~ due diligence in the performance
thereof, or if Developer is not performing the Contract i~ the
manner herein: provided, or if Developer shall be adJudged
bankrupt or shall be placed in receivership. then. and in any of
such events, Leasehold.Operator may, at its election. take over
and _perform (either through its own employees or another
contractor) all or any part of the work remaining unperforme~.
In the event Leasehold Operator takes over the work as here1n
provided. Developer shall no~ be ent~tled to any fu~ther pa~ment
for work performed or materIal. equlpment or supp11es furnlshed
prior to such taking over until all work requ1red under th1S
Contract is completed and accepted by Leasehold Operator. at
which time Leasehold Operator's total costs and expenses 1n

Development and Construction Contract
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completing
otherwise
difference.
Developer.

the work shall be deducted from the amount
would have been payable to Developer. and

if any. shall be paid by Leasehold Operator

which
the

to

ARTICLE. 14.

EVENTS OF DEFAULT
14.1. Events of Default. 14.2. The occurrence of anyone

or more of the following events which i8 not cured 1n the time
permitted shall constitute a default under this Contract
(hereinafter referred to as a "Default" or an "Event of
Default") :

14.2.1. Leasehold Operator's Default. If
Leasehold Operator shall fail in the performance of or
compliance with any of the covenants. agreements. terms
or conditions contained in this Contract and such
failure shall continue for a period of ten (10) days
after written notice thereof from Developer to
Leasehold Operator specifyin~ in detail the nature of
such failu~e. .

14.2.2. Developer's Default. If Developer shall
fail in the performance of or compliance with any of
the covenants. agreements. terms or conditions
contained in this Contract and such failure shall
continue for a period of ten (10) days after written
notice thereof from Leasehold Operator to Developer
specifying in detail the nature of such failure.

ARTICLE 15.
REMEDIES

15 ..1: DeveloQer's Remedies. Upon the occurrence of a
Default by Leasehold Operator hereunder which is not cured
within the time permitted. Developer shall be entitled to do one
of the following:

15.1.1. Specific performance' of
Operator's obligations hereunder;

15.1.2. Demand payment of all amounts due
Developer under the terms of this Contract. and demand
payment of all costs expenses and reasonable attorneys'
fees of Developer due to Leasehold Operator's Default;
and/or

Leasehold

15.1.3. Terminate thi6 Contract by Developer.'s
written' notice of termination to Leasehold Operator.

Development and Construction Contract
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15.2. Leasehold Ooerator's Remedies. Upon the occurrenge
of a Defau~byDeveloper which 1S no~ured within the time
permitted, Leasehold Operator shall be entitled to:

Page 16 of 19 •
15.2.1. Specific

obligations hereunder;
performance of Developer's

15.2.2. Demand payment of all amounts due
Leas~hold Operator under the terms of, this Contract.
and demand payment of all costs expenses and reasonable
attorneys' fees of Leasehold Operator due to
Developer's Default'; and/or

15.2.3. Terminate this Contract by Leasehold
Operator's written notice of termination to Developer.
No delay or omission of either party to exercise any right

or power accruing upon any Event of Default shall impair the
party's exercise of any right or power or shall be construed to
be a waiver of any Event of Default or acquiescence therein.

ARTICLE 16.
INDEPENDENT CORPORATION

16.1. Independent Corporation. Developer recognizes and
acknowledges that Leasehold Operator is an independent
corporation to whom Developer will solely look and,who is solely
responsible for the obligations and liabilities of Leasehold
Operator recited herein, arising hereunder" or in any manner
related to the transactions contemplated hereby, and Developer
furtherr~cognizes and acknowledges that no other entity or
entities, including (1) Leasehold Operator's parent corporatlon.
(ii) any individual, or (iii> an~ corporation a*filiated with
Leasehold Operator which may supply services to or take actions
in behalf of or for the benefit of Leasehold Operator with
respect to the Golf Course Facility herein contemplated. it being
agreed among the parties hereto that the parent of and/or the
affiliated corporation will form, organize; provide services to.•
provide loans and funds to, negotiate for, provide personnel to,
make representations on behalf of and, from time to time take
actions on behalf of or for the benefit of Leasehold Operator b~
direct dealings with Developer or those acting for it, is in any
manner liable or responsible for the obligations and liabilitiea
of'Leasehold Operator. whether recited herein. arising hereunder.
or in any manner related to the transactions contemplated hereby.

ARTICLE 17.
AFFILIATE COMPANIES

parties hereto that
Comeanies .

.
It is agreed

the parent
and

and
understood
affiliated17.1-

among the
Affiliate
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corporations of Leasehold Operator w~ll provide services for a
fee to Leasehold Operator and that the provision of such services
~or a fee and the actions taken in providing such services shall
1n no manner be construed to constitute the undertaking by such
parent or affiliated corporation of any obligation, duty or
liability 'ot Leasehold Operator to Developer under the terms of
this .Contract or any other relationship existing between
~easehold Operator and Developer, unless specifically set forth
In a document executed by the party to be charged with such
obligation, duty or liability. Leasehold Operator may retain
the services of any affiliate or subsidiary of Leasehold Operator
so long as the rates charged therefor are reasonable.
Additionally, the fees paid for such services to parent and/or
affiliated corporations shall not be considered to constitute
payments to others in detriment to Developer except as provided
by the terms of this Contract or the laws of bankruptcy or
insolvency which are applicable to Leasehold Operator. Developer
covenants that in dealing with representatives. of a parent or
affiliated corporation of Leasehold Operator, such direct
dealings taken by such representative shall in no manner be
construed to be the direct action, obligation, duty, liability or
undertaking of such parent or affiliated corporation.

ARTICLE 18.
OWNER'S INQUIRV

18.1. Owner's Inguiry. Developer warrants and represents
that they have.made such inquiry and investigation as they deem
appropriate as to the financial ability of Leasehold Operator to
perform all of its obligati~ns, duties, liabilities and
undertakings contemplated by the transaction fromlilhicn this
Contract arises and that it ha6 no further inquiry it desires to
make. Developer further warrants and represents that they are
not relying on any other entity to contribute the financial
wherewithal to Leasehold Operator to carry out its obligations,
duties, liabilities and undertakings, and that no oral
representations have been made al to other financial support of
Leasehold Operator by any party or entity. Developer 15 thus
solely relying on the financial ability of Leasehold Operator. r

ARTICLE 19,
MISCELLANEOUS

19.1. ~!~. Any notices or ot~er communica~ions
required or perm~tted hereunder shall be sufflc~ently glven If ~n
writing and (i) delivered personally! (ii) forwarded by prepa1d
telegram. or (iii) sent by certlfled ma~l. return recelpt
requested, postage prepaid, addressed as shown below, or to .such
other address as the party concerned may subst~tute by wrltten
notice to the other. All notices personally delivered shall be
deemed received on the date of delivery. All n6tices forwarded

Development and Con6truction Contract
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by prepaid telegram shall be deemed received two (2) days after
the date same are sent. All notices forwarded by mail shall be
deeT~d re?elVe~ on a date eeven (7) days (excludil1g Sundays and
hol~aa~s) ~mmed~ately follow~ng date of deposit in the U.S. mail;
pr?v~ded. howeyer. the retu~n receipt indicating the date upon
wh~cn all not~ces were recelved shall be prima facie evidence
that. such notlces were received on the da~eon the ret~rn
recillpt.

Page 18 of 19 •

If to Developer: GOLF WEST COMPANIES
2350 W. Shaw Avenue. Suite 14~
Fresno, California 9371'
With a copy to:

If to t.e a s eho Ld
Operator: ESCONDIDO CONSULTING, INC.

With a cop~ to: .
Page & Addlson, P.C.
14651 Dallas Parkway, Suite 700
Dallas, Texas 75240

The addresses and addressees. may be changed by giving notice
of such change in the manner provided herein for glvlng notice.
Unless and until such written notice is received, the last
address and addressee given shall be deemed to continue in effect
for all purposes. No notice to either party hereto shall be
deemed given or received unless the entity noted "With a copy to"
is simultaneously delivered notice in the same manner as any
notice given to either party hereto.

19.2. Assignment. The Lease between City and Golf Corp,
dated August 10, '990, attached to this Contract as Exhibit "R",
is fully incorporated in this Contract by this reference and
shall be fully binding on the parties to this Contract. In the
event that any of the provisions of this Contract are
inconsistent or conflict with said lease, the latter shall
control. In addition, any substitution of any of the parties to
this Contract shall be subject to the prior written approval of
the City. Notwithstanding any other provision and in addltion to
the Leass, this Contract shall be enforceable by the City, who or
its authorized agent may enter upon the property described in

Development and Construction Contract
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this Co~tract to complete the conditions of this Contract without
incurring liability for trespass and shall be reimbursed its cost
for completion pursuant to the Lease.

Page 19 of 19

19.3. Binding Effect.
heirs, executors. assigns.
interest of the partIes.

19.4. Controlling Law. The laws of the State of California
shall govern this Contract.

This Contract shall bind their
administrators and successors-in-

19.5. Entire Agreement. This Contract represents the
entire agreement between Leasehold Operator and Developer and
supersedes all prior negotiations. representations or agreement,
either written or oral. This Contract may only be amended by
written instrument signed by both parties.

19.6. No Joint Venture. Nothing contained herein shall be
deemed or construed by the parties hereto or by an~ third party
as creating the relationship of (i) a partnership ...or (ii) a
joint venture between the parties tlereto; it being understood and
agreed that neither any provisions contained herein nor any acts
of the parties hereto shall be deemed to create any relationship
between the parties hereto other than the relationship of owner
and independent contractor.

IN WITNESS WHEREOF, the parties have executed this Contract
on the date first written above.

Developer:

Attest:
GOLF WEST COMPANIES.
a California corporation

By: . _

Title: _ Ti t 1e : _

Attest :-

Leasehold Operator:
ESCONDIDO CONSULTING, INC.,
a California corporation v

Titie: _

By: __ ~ _

Title:
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