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J IHri'B6·
DATE OF FINAL PASSAGE __ M_A_Y_l_G_2_011
RESOLUTION NUMBER R--------'---

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN DIEGO AUTHORIZING A FIVE-YEAR LEASE
AGREEMENT WITH DRISCOLL MARINA, LTD., AS
SUBLESSOR, AND THE CITY, AS SUBLESSEE, ON
BEHALF OF THE ENVIRONMENTAL MONITORING·
AND TECHNICAL SERVICES DIVISION OF THE
PUBLIC UTILITIES DEPARTMENT.

WHEREAS, the Environmental Monitoring and Technical Services Division of the

City's Public Utilities Department [Division] wants to sublease from Driscoll Marina, Ltd., a

California limited partnership, a portion of the property commonly known as "Driscoll's Wharf'

and owned by the San Diego Unified Port District, consisting of office suites 105 and 107 and

boat slips 15 and 16 of Pier 5, located at 4918 North Harbor Drive [Premises]; and

WHEREAS, the Division will use the Premises for general commercial office, storage,

and water-testing laboratory purposes; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the Mayor or his

designee is authorized to execute and deliver a Sublease Agreement-between the City, as lessee,

and Driscoll Marina, Ltd., a California limited partnership, as lessor, forfor general commercial

office, storage, and water-testing laboratory purposes located at 4918 North Harbor Drive, under

the tenus and conditions set forth in the Sublease Agreement on file in the Office of the City

.J (16 (' aHClerk as Document No. RR-__ } --,- ("Lease"); and

BE IT FURTHER RESOLVED, the Chief Financial Officer is authorized to pay rent as

required under the tenus of the Lease; and
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BE IT FURTHER RESOLVED, the Mayor or his designee shall seek and obtain the

Council's approval prior to exercising any option to extend the term of the Lease.

APPROVED: JAN I.GOLDSMITH, City Attorney

By ~c£cY
Brock L. Ladewig .
Deputy City Attorney . ~

-..

BLL:mcm
04/13/2011
Or.Dept.Real Estate Assets Dept.
PL#20 10-02081

I hereby certify that the foregoing Resolution was passed by the Council of the City of
San Diego, at thismeeting of MAY 32011.

Approved: -.:5. '" I ~

(date)

ELIZABETH S. MALAND
City Clerk

BY~Depu y City Clerk .diL
Vetoed: _

(date) JERRY SANDERS, Mayor
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- MAY ~ 32011Passed by the Council of The City of San Diego on .P- I by the following vote:

Councilmembers Yeas Nays Not Present Recused

Sherri Lightner ri D D D
Kevin Faulconer G! D D D
Todd Gloria W D D D
Anthony Young D 0 Q/ D
Carl DeMaio bY' D D D
LorieZapf Li D D D
Marti Emerald @il D D D
David Alvarez ~ D D D

--. :.•.,.;,
MAY 162011

Date of final passage _

AUTHENTICATED BY:
JERRY SANDERS

Mayor of The City of San Diego, California.

(Seal)
ELIZABETH S. MALAND

City Cler~_~.:Th~Z;9ty~fSan Diego, California.
"..-._~

(h -r:~f<;j,~,...-=-::...., .-/ , DeputyBy

.106'786

Office of the City Clerk, San D[ego, California

Resolution Number R-



SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT ("Sublease") is entered into by and between DRISCOLL
MARINA, LTD., a California limited partnership ("DRISCOLL"), as sublessor, and THE CITY
OF SAN DIEGO, a California municipal corporation ("SUBLESSEE"), as sublessee, to be
effective as of MARCH 1, 2011 (the "Effective Date"), when signed by the parties and approved
by the San Diego City Attorney, as follows:

RECITALS

A. DRISCOLL is the successor-in-interest to NORTH HARBOR LANDING LIMITED, a
California limited partnership, as the "Lessee" under that certain LEASE dated May 17,
1983 (the "Master Lease," attached hereto as Exhibit A: Master Lease), with the SAN
DIEGO UNIFIED PORT DISTRICT, a public corporation, as "Lessor," for certain real
property (the "Master Lease Premises") located on North Harbor Drive, San Diego,
California, commonly known as "Driscoll's Wharf," and more particularly described in the
Master Lease.

B. SUBLESSEE wants to sublease from DRISCOLL a portion of the Master Lease Premises
consisting of suites 106 and 107 and slips 15 and 16 of Pier 5, located at 4918 North
Harbor Drive, San Diego, California, (collectively, the "Sublease Premises"), comprising
approximately 1,669 rentable square feet as shown in Exhibit B: Sublease Premises,
attached hereto.

FOR VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledged, the
parties agree as follows:

I. Sublease. DRISCOLL leases the Sublease Premises to SUBLESSEE and SUBLESSEE
leases the Sublease Premises from DRISCOLL under the terms and conditions of this
Sublease.

2. Subordination. This Sublease shall be subject to and subordinate to the terms, covenants,
and conditions of the Master Lease. All terms and conditions of the Master Lease shall
control and supersede each provision of this Sublease that is or becomes contrary to or in
conflict with the Master Lease.

3. Ouiet Possession. SUBLESSEE, performing its obligations under this Sublease, shall at all
times during the term of this Sublease peaceably and quietly have, hold, and enjoy the
Sublease Premises.

4. Consents. Approvals. Unless otherwise expressly provided herein, each consent or
approval required by this Sublease must be in writing and may not be unreasonably
withheld or delayed.

5. Term. The term of this Sublease ("Term") shall be five (5) years, commencing on the
Effective Date.
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6. Option to Extend. Provided SUBLESSEE is not then in default of this Sublease,
SUBLESSEE shall have an option to extend the Term once only for an additional five (5)
years by giving notice to DRISCOLL at least six (6) months, but not more than one (I)
year, before the expiration of the Term; and provided further, that such extension of the
Term shall be null and void if SUBLESSEE is in default of this Sublease on the original
expiration date of this Sublease.

7. Holdover. Any holding over by SUBLESSEE after the expiration or earlier termination of
this Sublease shall not be considered a renewal or extension of this Sublease.
SUBLESSEE'S occupancy of the Sublease Premises after the expiration or earlier
termination of this Sublease shall constitute a month-to-month tenancy subject to the
Master Lease, and all other terms and conditions of this Sublease shall continue in full .
force and effect.

8. Rent. SUBLESSEE shall pay to DRISCOLL rent (the "Sublease Rent") as follows:

Months 1-12: Three Thousand Eight Hundred Twenty-Three Dollars and Eighty Five
Cents ($3,823.85) per month

Months 13-24: Three Thousand Nine Hundred Dollars and Thirty Two Cents ($3,900.32)
per month

Months 25-36: Three Thousand Nine Hundred Seventy-Eight Dollars and Thirty-Three
Cents ($3,978.33) per month

Months 37-48: Four Thousand Fifty Seven Dollars and Ninety Cents ($4,057.90) per
month

Months 49-60: Four Thousand One Hundred Thirty Nine Dollars and Five Cents
($4,139.05) per month

9. Extended-Term Rent. Sublease Rent for any extended Term shall be increased two percent
(2%) as of the first day of the extended Term, and as of the first day of each Lease year
thereafter.

10. Time and Place ofPavrnent. Rent shall be due and payable monthly in advance on or
before the first day of each calendar month during the Term. Checks should be made
payable to "Driscoll Marina, Ltd." and mailed to:

DRISCOLL MARINA, LTD.
Attention: J. Gerald Driscoll
4918 North Harbor Drive, Suite 203
San Diego, California 92106

11. Use. SUBLESSEE shall use the Sublease Premises solely for general commercial office,
storage (as to Suite 107 only), and water-testing laboratory purposes and for no other
purpose whatsoever without DRISCOLL'S consent in each instance.
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12. Parking. SUBLESSEE shall be allowed nonexclusive use of a reasonable number of
parking spaces within the Master Lease Premises.

13. Utilities. DRISCOLL shall order, obtain, and pay for reasonable quantities of water, sewer,
gas, electricity, and trash removal as required by SUBLESSEE'S use of the Sublease
Premises. SUBLESSEE shall order, obtain, and pay for all telephone and any other utilities
and services and installation charges in connection with its use of the Sublease Premises.

14. Maintenance. SUBLESSEE shall, at its sole expense, maintain the Sublease Premises in
good order and repair and in a safe, healthy, and sanitary condition at all times during the
Tenn. Upon expiration or earlier termination of this Sublease, SUBLESSEE shall
surrender and vacate the Sublease Premises in broom-clean, good condition to
DRISCOLL'S reasonable satisfaction, normal wear and tear excepted. DRISCOLL shall
perform major maintenance and repair to the structural components ofthe Sublease
Premises, including without.limitation interior walls, ceilings, exterior walls, roofs, floors,
external structures, and electrical, plumbing, and heating, ventilating, and air-conditioning
systems.

15. Compliance with Laws. SUBLESSEE shall comply with all rules, regulations, and laws,
and all direction by competent authority, which now or hereafter pertain to SUBLESSEE'S
use and occupancy of the Sublease Premises.

16. Encumbrances. SUBLESSEE shall keep the Sublease Premises free from all
encumbrances and liens of any nature which arise out of or are in any manner directly or
indirectly connected with SUBLESSEE'S use and occupancy of the Sublease Premises.

17. Improvements/Alterations. SUBLESSEE shall not construct any improvements, structures,
or installations on the Sublease Premises, and shall not alter the Sublease Premises without
DRISCOLL'S consent. SUBLESSEE shall not make any major structural or architectural
design alterations to approved improvements, structures, or installations on the Sublease
Premises without DRISCOLL'S consent.

18. Entry and Inspection. DRISCOLL may, but shall not be obligated to, enter the Sublease
Premises after reasonable prior notice to SUBLESSEE for the purpose of viewing and
ascertaining the condition of the Sublease Premises, to protect its interests in the Sublease
Premises, or to inspect the operations conducted on the Sublease Premises.

19. Signs. SUBLESSEE shall only post signs which are required by federal, state, or local
regulations, or otherwise approved by DRISCOLL.

20. Insurance. DRISCOLL shall obtain and maintain insurance for the Master Lease Premises,
as required by the Master Lease. SUBLESSEE is self insured for its own risk and shall not
be required to obtain or maintain any insurance policy.
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21. Assignment and Subleasing. SUBLESSEE shall not assign this Sublease or any of its
obligations hereunder, or sublet any part of the Sublease Premises without DRISCOLL'S
consent.

22. Indemnification & Hold Harmless.

a. SUBLESSEE shall protect, defend, indemnify, and hold DRISCOLL and its officers,
employees, representatives, and agents harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to SUBLESSEE'S officers, employees, invitees, guests, agents, or
contractors, which are caused by SUBLESSEE'S use and occupancy ofthe Sublease
Premises, and all expenses of investigating and defending against same, including
without limitation attorney fees and costs; provided, however, that SUBLESSEE'S duty
to indemnify and hold harmless shall not include any claims or liability arising from the
negligence or intentional misconduct of DRISCOLL and its officers, employees,
representatives, and agents.

b. DRISCOLL shall protect, defend, indemnify, and hold SUBLESSEE and its officers,
employees, representatives, and agents harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to DRISCOLL'S officers, employees, invitees, guests, agents, or
contractors, which are caused by DRISCOLL'S use and occupancy of the Master Lease
Premises, and all expenses of investigating and defending against same, including
without limitation attorney fees and costs; provided, however, that DRISCOLL'S duty
to indemnify and hold harmless shall not include any claims or liability arising from the
negligence or intentional misconduct of SUBLESSEE and its officers, employees,
representatives, and agents.

23. Hazardous Substances. SUBLESSEE shall not allow the installation, storage, utilization,
generation, sale or release of hazardous or otherwise regulated substances in, on, under, or
from the Sublease Premises. SUBLESSEE and SUBLESSEE'S agents and contractors
shall not install, store, utilize, generate, or sell any hazardous substance on the Sublease
Premises without DRISCOLL'S consent. "Hazardous substances" shall mean any
hazardous liquid, solid, or gaseous material substances listed by the Environmental
Protection Agency or the State of California as a hazardous substance, and any type of
petroleum-related substances and their chemical constituents.

24. Default. SUBLESSEE shall be in default of this Sublease if: (a) SUBLESSEE fails to
make any payment required by this Sublease when due; or (b) SUBLESSEE breaches any
of its non-monetary obligations under this Sublease and fails to cure the breach within
thirty (30) days following written notice thereof from DRISCOLL, or if not curable within
thirty (30) days, fails to commence to cure the breach within thirty (30) days and diligently
pursue the cure to completion.

25. Remedies. Upon SUBLESSEE'S default, DRISCOLL may, at its option, give
SUBLESSEE, or any person claiming rights through SUBLESSEE, a written "Three Day

MARY LOU - SUBLEASE - Driscoll Marina -ladewig[2].doc Page 4



Notice to Payor Quit", or DRISCOLL may terminate this Sublease and all rights of
SUBLESSEE, and all persons claiming rights through SUBLESSEE, to the Sublease
Premises or to possession of the Sublease Premises. Upon termination, DRISCOLL may
enter and take possession of the Sublease Premises, and may recover from SUBLESSEE
the sum of:

a. the worth at the time of award of any unpaid rent that was due at the time of
termination;

b. the worth at the time of award of the amount by which the unpaid rent that would have
been earned after termination until the time of award exceeds the amount of rental loss,
if any, that SUBLESSEE affirmatively proves could have been reasonably avoided;

c. the worth at the time of award of the amount by which the unpaid rent for the balance
of the term after the time of award exceeds the amount of rental loss, ifany, that
SUBLESSEE affirmatively proves could be reasonably avoided;

d. any other amount necessary to compensate DRISCOLL for all the.detriment
proximately caused by SUBLESSEE'S breach and default, or that in the ordinary
course of things, would be likely to result; and

e. all other amounts in addition to or in lieu of those previously stated as may be permitted
from time to time by California law.

As used in clauses (a) and (b), above, the "worth at the time of award" is computed by
allowing interest at the rate of seven percent (7%) per annum. As used in clause (c), above,
the "worth at the time of award" is computed by discounting that amount at the discount
rate of the Federal Reserve Bank of San Francisco at the time of award plus two percent
(2%). As used in this Remedies Section, the term "rent" shall include rent and any other
amounts payable by SUBLESSEE under this Sublease.

26. Abandonment by SUBLESSEE. If SUBLESSEE abandons the Sublease Premises, this
Sublease shall continue in effect as long as DRISCOLL does not terminate this Sublease,
and DRISCOLL may enforce all of its rights and remedies under this Sublease, including
without limitation the right to recover rent as it becomes due, plus damages.

27. Legal Proceedings. If any party brings an action or proceeding against another party under
this Sublease, the prevailing party shall be entitled to recover from the non-prevailing party
all reasonable costs and expenses thereof, including without limitation reasonable attorney
fees and costs. The "prevailing party" shall be that party who obtains substantially the
result sought, whether by settlement, dismissal, or judgment.

28. Survival. Any obligation which accrues under this Sublease prior to its expiration or
termination shall survive such expiration or termination.

29. No Affiliation. Nothing contained in this Sublease shall be deemed or construed to create a
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partnership, joint venture, or other affiliation between DRISCOLL and SUBLESSEE.

30. Entire Understanding. This Sublease constitutes the entire agreement between the parties
and supersedes any and all prior understandings, representations, warranties, and
agreements between them pertaining to this Sublease and SUBLESSEE'S use and
occupancy of the Sublease Premises. Any modification, alteration, or amendment of this
Sublease shall be in writing and signed by all the parties hereto.

31. Successors and Assigns. Except as otherwise provided in this Sublease, all of the terms,
covenants, and conditions of this Sublease shall apply to, benefit, and jointly and severally
bind the successors and assigns of the respective parties.

32. Notices. Any notice required or permitted to be given under this Sublease shall be in
writing and may be served personally or delivered by United States mail, postage prepaid,
and addressed as follows:

DRISCOLL MARINA, LTD.
Attention: J. Gerald Driscoll
4918 North Harbor Drive, Suite 203
San Diego, California 92106

THE CITY OF SAN DIEGO
Attention: Director, Real Estate Assets Department
1200 Third Avenue, Suite 1700 (MS 51A)
San Diego, California 92101
(619) 236-6020

With a copy by First Class Mail to: San Diego City Attorney
Attn: Real Property Section
1200 Third Avenue, Suite 1100
San Diego, California 92101-4106

33. Taxes. SUBLESSEE shall pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon SUBLESSEE or the Sublease Premises by reason of
SUBLESSEE'S use and occupancy of the Sublease Premises.

34. Partial Invalidity. If any term, covenant, condition, or provision of this Sublease is found
invalid, void, or unenforceable by a court of competent jurisdiction, the remaining
provisions shall remain in full force and effect.

35. Time is of the Essence. Time is of the essence for each of the terms, covenants, and
conditions of this Sublease.

36. Governing Law. This Sublease shall be governed, construed, and enforced in accordance
with the laws of the State of California.
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37. Counterparts. This Sublease may be executed in any number of counterparts, each of
which when executed shall be deemed an original, but all of which together shall constitute
one and the same instrument.

38. Authority to Contract. Each individual executing this Sublease on behalf of another person
or legal entity represents and warrants that they are authorized to execute and deliver this
Sublease on behalf of such person or entity in accordance with duly adopted resolutions or
other authorizing actions which are necessary and proper and under such legal entity's
articles, charter, bylaws, or other written rules of conduct or governing Sublease, and that
this Sublease is binding upon such person or entity in accordance with its terms, Each
person executing this Sublease on behalf of another person or legal entity represents and
warrants such entity is a valid, qualified corporation, limited liability company, partnership,
or other unincorporated association in good standing in its home state and that such entity
is qualified to do business in California.

IN WITNESS WHEREOF, this Sublease is executed to be effective as of the Effective Date.

Date: ....::::..c?-!--'--.:I,--!ol,----l ,----I _ DRISCOLL MARINA, LTD., a California limited
partnership

By: '<:-----".-"'--/------.,.,.-;;;-:--;;----

BY:

Date: 7/IZ III THE CITY OF SAN DIEGO, a California municipal:o:mtio~----?
Nam~ JIIDCS F. Barwick, CCIM
Title: DilectOr,Real Estate Assets

Approved as to Form and Legality:

Exhibit A: Master Lease
Exhibit B: Sublease Premises
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San Diego Unified Port Di_.ric~ r i ,.

Document No. ~l~:;~~~i==~~__
Filed _
Kicrofilm No.

Office of the Clerk
·EXHIBIT A

LEASE
•

THIS ~SE, made and. entered into this /7 ~ day of
1h&~, 198~, between the SAN DIEGO UNIFIED PORT-=D:-:I:-:S=-:T;;:R~IC:!:I;;T:;O,-lrpu.b"liccorpcration, hereinafter called "Lessor,"

and NORTH HARBOR L~~DING LIMITED, a California limited part-
nership, hereinafter called "Lessee,· WITNESSETH:
Lessor, for the consideration h~reinafter set forth, hereby
leases to Lessee for the term and upon the conditions
hereinafter set forth, a portion of those lands conveyed to
the San Diego Unified Port District by that certain Act of
the Legislature of the,Stat~ of California entitled "San
Diego Unified Port Distri~t Act," Stats. 1962, 1st Ex.
Sess., c.67, as amended, which l~nds are more particularlydescribed as follows: .

Approximately 395,7/7 square feet of tide-
land area in the City of San Diego, Cali-
fornia, more parti~ul.arly described in a
two-parcel legal rlestription and delinea-
ted on Drawing No. 2'167-0 revised January 24,
1983, att~ched hereto as Exhibits "A" and
·5" and by this ref~renc~ made a part hereof
together with the right. of ingress and egress
for pedestrians an~ motor vehicles over a,
paved driveway to be main~aJned by Lessor to
and from Harbc~ Drive across Lessor's adja-
cent property. The driveway shall be located
\/ithin the area more particularly delineated
on Drawing No. 2468-B, da~ed January 26. 1983,
attach~d hereto as Ex~ib1t "e· and by ~hjs
reference Jo~de a part hereof. The location
and size cf said paved driveway within the
above ~elineated parcel. may be changed from
time to cirne by Lessor at r.e ssor 's '!!:';pel~so
but sh~ll never te 1~fi3 th~n twenty-four (:4)teet in \v.\.dth..

TO HAVE AND TO BO.t.D· saJ.d. leased prelTlist!sf.orthe term of
this lease and upon the cond i t.·:onlias tollo\/s:

1. TER."I: The term of thl~ lfla5~1 shall be for a period of
forty 140) yr.HU·S c.:J:runl:r,cJ.nCjor, NilY 1, ISB.3, and ending
on April 30, :20;;:':1,un less sccne r 'tcl:lni.nl.lt.!cl119 herei.n
prOVided.

EXHIBIT,,_A.-.-_- PAGE~OF.li.

DUPLICATE .. ORIGINj~L
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J
I 2. RENTAL: Lessee agrees to pay to Lessor rent in accor-

dance with the following schedules and proceduros:
(a) During the first rental period of this lease, a

minimum of Thirty-One Thousand Dollars (S31,000)
per year, from May 1, 1983~ through April 30,
1984; a minim~ of Fifty Thousand Dollars
(S50,000) per year from May 1, 1984, through
April 30, 1985; and a minimum of Seventy Thou-
sand Dollars rS70,0001 per year from May 1,
1985, through April 30, 1ge8, or the cumulative
total of the percentage and flat rents per year as
provided in (b) below, whichever is greater.

(bl Percentage rents shall be calculated on a monthly
basis and shall be based·on the following percen-
tages of the gross income of the operations and
businesses conducted on or f.romthe leased prem-ises.

I
I
I
J
J
J
J

(1) J% of the gross income from food sold from
restaurants, snack bars and delicatessens.

(2) 5% of the gross income from on-sale alcoholic.and nonalcoholic beverage sales.

J
I
I

13) J% of the gross income from off-sale alco-
holic and nonalcoholic beverage sales.

(4) 5% of the gross income from the sale of
gifts, novelties, souvenirs, clothir.g, lug-
gage, jewelry, cigars, cigarettes, candy,
sundries and ir.cidentals of any kind.

IS) 25% of any co~~ission or other compensa-
tion paid to Lessee for the right to in-
stall or operate coin-operated vending o~
service machines or devices, including
telephones, or 3% of the gross income of
any such coin-operated machines or de-
vices owned, rented or leased by Lenseeorhls subless~e. .

J
(6) 20' Ct the gross income from the rental

of boat berths, deck lockers, dinghy
r~cxu, dry sto~uga spac~s and th~ s~r-
vices of boat launching an~ re~rieving.

I
(7l ~% of the gross incomp. from ship chand-It.!rysa"es.

I
) .,
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J (c)

I
I

I

I

J
J

( (

18) 10\ of tho gross income from vehicle
parking and fishing gear storage spaces.

(91 10\ of the gro~s income from offi~e space
rentals to mari~ime-oriented sublessees.

(10) Sixty-Two Dollars (S62) per month for the
sale of new and used fishing boats, which
sum is in lieu of percentage rent on fish-
ing boat sales.

(11) One 8undred Forty-Three Dollars (S143) per
man~~ for wholesale fish sales, which sum
is in lie~ of percentage rent on wholefiale
fish sal...

(12) Three Sundred Seven~y Collars (SJ70) per
month for mar~ne electronic sales, which
sum is Ln lieu cf ?ercen~age rent on
mar.ne elactxon~c sales.

(13) J\ of ~~ft gross income from retail fish
salo ••

(14) 3\ of the gross income from grocerl sales.
(lS) 5' of the gross inconle from the rendering

of boat service and labor including boat
r~p&ix, pain~ing, cleaning and sim~lax
activi-r.ies.

(la) 10' o~ the gross income from any and all
activit~es ~ld businesses allowed under
this lease and no~ otherwise prOVided for
in this paragraph.

Th~ term 0: chis lease shall bedi~ided in~o a
series of =en~als periods, each cons~sting of
sixty (60) months, the firs~ such per~od to begin
on ene commenc~~~nt date of this lease. The rent
for BACh suc~o5sive rental period of this loa~e
shall b. mutuAlly ag=eed upon by Lasso~ and
L~ssee. Each ~uccassivB rental puriod sh4ll
commence a'c che expiration of the immediately
prec~dir.g rental per~cd. The l~st rental p~r~od
sha.ll ~1I roduced in te1.'1l1in orde.r to coillci.c.e~Ii eh
eh. ~y'piratiQn of this l~ase. It is specifically
agrfJllldenat: ti'\ld yearly miJ.u.mulU r9ntal during ClClch
succeeding rcn~al period shall be not less ~han
7S\ of th. Average ~ercentag~ r9n~~1 paid dur~nq
thu lhst tbJ.'flol! i;I.ccount:inqyears of. the pre'liou:J
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renta.l period.
In the event the parties cannot agree to the rent
for a renta.l period, the controversy as to rent
for said period shall be determined by three
arbitrator~. After. notice by either party to the
other requefttinq arbitration, one arbitrator shall
be appo~nted by each party. ~otice of the ap-
pointment shall be given by each par~y to the
other when made. The two arbitrators shall
immediately choose ..1 third arbitrator to act with
tham. If they fail to select a third arJ::)itrator,
on applicZlej.onby either party, the third ubit:a-
tor shall be promptly appointed by the then
presiding judge of the Superior Court ot the State
of California. County of San Diego, acting in his
indiv1dual c~p~city. The party making the
application shall give the other party notice of
his appl~cation. 'All of the arbitrators shall be
quali.f:'~dredlestate a:?!?raisers. Each party
shall bear tns expenses of its own appointe~
arbitrator and shall bear othar expenses pursuant
to Section 1284.2 of the Code of Civil Procedures
of Ca11fbrnia. Rearings shall be hQld in the City
ot San Diftgc, C~lifornia. T~B award shall be the
deci8ion of not less than t·.,o of the arbitrators.
Said award shall be the rent which L~ssor could.
dBriva ==om Ld~sor's property if it were vacant
U1d made a"aild.\:)l~on the open market for new
:eas~nq purpo~es at the commenc~ent of the .ent~l
p~riod un~er arbitration. For the pUr?0se or this
arbitration proced~re, the arbitrators shall
assumB that the Lassor has a fee simple absolute
estate. Ir.datermin~ng what rent Lessor coulci
derive from said prcperty if it were made avail-
able on t.heopen market for :lew leasing pUr?oses,
the aro~t:ators shall consider the property as if
it I.erlllavailable to be leased for colt'JlIerc1c1l
U.lIflS. In determining the rates, return;s, rents
&nd/o~percentag~ rentAls for said use and/or
u~es, tne arbitrators shall use and analyze only
that rantaJ. data that is found in the open mar-
ketpl~ce, such as is demAnded and received ~y
otnor L"1380r:5fo: the $amtll or similar u~es. In
all ~ases the award Shall b~ based upon recoq-
ni%~d real e~taea appral.sal 9rincipl~a and
m.ehod.. Tho award deeerminad by th~ arbit~a-
tors Shall be &ftuc~ive and r~troac~ive to tha
tir~t day of th~ rental ?eriod under arbitration.
Thtl ill"ard'hall bf! i.''1\"ritinq in the .form ::i a
rl1\?o:-:, that. i~ i1'1 ecce rdancn with r:ite pOWE:J:sof
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I
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I

the arbitrators herein, supported by facts and
analysis ~nd in accordance with la\". The 1rbit:a-
tors shall .mako copies of their report available
to any ethical practice commi~tee of any recog-
nized profes3ional real estate organization .

.The arbitration shall be conducted undar and sub-
ject to Section 1280 through 1294.2 of the Code
of Civil ~rocedur8 of Caliiornia.I

I
(e' On or before the 20th day of each month Lassee

shall render to Lassor, in a form prescribed by
Lessor, a detailed report of gross income for that
portion of the accounting year Which ends with and
includes the last day of the previous calendar
month. Th~ accountinq year shall be 12 f~ll
calendar months. The first accounting yoar shall
beq~n on the first day of the first month durir.q
which tr.e percentage rentals desc:ibed in this
lease becoMa et:ecti'le. Sul:lsequentaccounting
years shall begin upon each anniversary of that
date durir.g the lease term or any extension
th~rftof. Each report shall be signed by tessee or
h~a responsible agent under penalty of perJury and
Shllll tncluda thCl followinq:

J
I
I
I (ll the total gross income for said por~icn

o! the accounting year, itemized as to
each of t~a business categories ~or.
~nich a. separa~e perceneage r6nt~1 r~~e
is eJ~tabUshed.

I
I (~) Tne related itemized amounts o~

perceneage rental computed as here~n
prOVided and the to~al thereof;

I (3) The total rent~l ~raviously paid by
Lassep. fer the ac~ountinq year within
which the preceding moneh falls. ..I

I

Concurrently with thG rendoring of each monthly
statllmlllnt,Lassee shall pay the greater ot. the
~oJ.lcwing two l\II\cunts: .

(1) the total percentage rental computed for
that portion ot the accounting y~ar
'111dinqwi ell and i.r.c .ludinq the .Last day
ot the prllcading month (It~~ (2) 4~ovel,
las~ ~ota~ rental~ prev10usly p~id for
~bu accounting yftar (!eem (3) ahOve), or

I

I
( "' ..4 ) Ona-twelfth (1/12t~1 of the anr.ua~

J
I
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I minimum ren~al, mUlti~lied by tr.e n~er

of months from the beginning of the
accoun~ing year ~o and including the
preceding mon~h, less total rp.n~als
previously paid for the accounting year
(Item (Jl above).I

I (fl Rentals shall be delivered to and sta~emen~s
required in clause (el aDove shall be filed
with the Treasurer of the San Diego Unified
Pore District at .~. O. Box 488, San Diego,
California 92112. The designated ~lace of
~aym8nt and filing may be changed at any timQ
by t~ssor upon ten (10) days written notice
to LilUI419.

I
I
I

19) In ehe event ~essee is delinquent in
rander~ng to Lassor an ~ccountinq of r~n~ due
or in rem~~~inq ~he ren~ due tn ~ccordance
with the ren~al provlslons cf this lease,
tnen tho rent not paid when due shall bear
interes~ at the rate of Ten ?er Cent (10~)
per annUJl1 l::om,tlle date due un':il paid.
Provid~d, how.var, that the Port Director of
Lassor lihall nave tha right to ·".aivafor gO'.:d
cause ~ny interes~ payment upon writ~en
applicat~on of L~ss~e for any such
d.al:'n.quo11cyper iod.

(h) L~S5~e shall, at all :imes dur~ng tr.e cerm at
thia leasu, teep or ~ause to be ~ept accura~e
a~u co~~ete records and de~lQentry beoks
of account of 11.11 financial transac~ions irt
the oper.ation of all business activlties, or
whatever naeuz e , ccnducnad in pursuance of
th~ riqhts gran'ted herein. The records mus~
b~ supported. by source documen~s of original
ftn~ry such as sales invoices, cash register
tapes., ~urchase invo~ces, or·other per~inent
docUJllfJnts.

I
I
I
I
I
I
I

All retail salG~' sh&ll be recorded b~ means of
cash registers which display to the custoner ~~e
aJl\l.:lunt(Jf. the tr;,..nsactionand. autom""tica.ay issue
a rec~ipt. ~ll cash registers shall be eqUipped
with »aleu to~ali%~~ ccuncers ~oc all s&lB~
cZLtfll?'r.lri4~, ·15 herl!lJ.nprovided, and a ::l6quanti.l.l
tr:U·,lB.r;cioncounter, which countor:J Ilre Lock·ad :1.:1,
const.4ntly <'l.~c'l1mulating,and whic.':1:;£lU10tb~
rI!S8t:..

I
I
I
I
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Said registers shall further contain tapen upon
which ~ales details and sequential transac~ion
n~ers are imprinted. Beginning and ending sales
totalizer roadings shall be made a matter of daily
record. In addition to the above, in the eVent of
admission, cover charges, or rentals, Lessee ~hall
also issue serially n~ered tickets for each such
admission, cover, or rental charge and shall keep
an adequate record of said tickets, both issuedand Wlis:IIulIld.
All Lessee's books of account, records and
documentation related to this lease or to business
operations conducted Within cr from tho lea~ed
premises shall be kept either at the leased
premises or at such other locations as a~e
acceptable to Lessor, and Lassor shall have the
right at any ind all reasonable times to examine
and aud~t said boo~s and records without
restriction for the ?urpcse of determining the
accuracy ,ehareot and of t~e monthly statements of
gross inccm~ submitted and of the rental ~aid to
eha Lessor. T~e Po~ Director of Lessor ~hall
have tile discretion to require tha installation of
~~y additioua: acccun~inq m~thods or contrcls he
MAy deem ne~essary. In the event the L.ss~e does
no~ QAko available cha original records and books
of accou::.'t Cot the leased E'remises or withj,.1the
l~ts of San Diego County, Lassee agrees to pay
all nacelssa,ryexpense s incurred by Lessor in
conducting an audit at the location where saLd
rocords and beoks 0: account are mai~ta~ned.
The cost of said audit Shall be borne bv Lassor
Iln.~ElllS eho au,dit reveals a discrepancy 0 f mOJ:a
than five pElr cen~ (5,) bet....een the rent due as
reported by Lessee in accordance with this lease
and eh~ ren~ due ~s determined by th~s audit. In
the aVf:lntor. a q~~ater disc:re9;,mcy,thl! COS't 0,£
the al.ldie , as dete,n:lJ.nl!uby the Por,,:.Direc:'Cor0 r.
L••• or, »hall be paid by LOllsGe.
Gro:u inco~~~, upon whicn tll''' percentago rp.t1"Cals
ars to b~ bas~d, shall incll.lde411 inc~me
ras~lt~r.g from occupancy or U$8 of ~he prem~ses in
any m.ann~r wh's'trJerby .t.e~see,his su.bll!sseesor
';oncGls~iona.'..L·lu or L:artias operilt.;.nqt.hrouqh
~~5S~~, h~a subl~sseq~ or c~nce~siona~res, f=om
'..h"tev'llrleurco dorivod and whether COt' c:ilshorcrlllCiit.
~.t'O ~lS inC::C1If,l/I !:lhallinc 1ude any manufacturer '5 or

EXHI8IT---L..-PAGI.LOF.J..!L
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•• impor~er's excise tax included in the prices of
ths goods sold, even though the mAnufac~urar or
impor't.E1ris also the retailer thereof, and it i.s
~terial whether the amount of such excise tax
is ataead as a separate charge.
Gross income, however, shall not include any sales
or excise taxes payable by Lessee to any
governmenta.l agency as a direc't.result of
operation~ under this lease. The amount of such
taxas shall be shown on the books and recorda
elsewhere herein 'required to be maintained.
Refunds for goods returned shall be deduc't.edfrom
current gross income upon their return. Bad cebt
loss•• sh411 not be deducted from gros~ income.

II
II
II 3. OSE: Lessee agrees that the leased premises shall be

used only and axclusiv~ly for mooring of fishing bOAtS:
storage of fishing 'gear; Wholesale and retail fish salas:
restaurant and cocktail lounge; retail sales of merchandise
related to the t~Jhinq industr!; ~ini-mart/deli; boat sales;
and offices for mari.tiJlle-orient:ildbusinesses and for no
other purposes what300ver wi~~ou~ the written consent of
Lessor, evidenced by resolution, first had and octain~d.La.seG tux-~er agree. that only bona fide active fiShing
coats ohall be perm.ittad te [lI(Joron the leased prem~ses.
A bona fi~~ aC't.ivefishing boat is (a) a boat that is used
in fishing ~1d produces a minim~ of T~n Thousand Dollars
IS10,0001 ~er year (whi~h amount can be incr~ased by reso-
lution frcm tim~ to t~~e by ~~ssorl in Calitornia D~par~~ent
of Fish and GCLIl1ft tic)cl1ltsor .(b; a boat that is involved in
at laas't.sixty (60) actual days of fishing in a bona fide
commercial fishery or (cl a boat that meets Lassor's defini-
tion which may be esta.bl~shed from time to tim'lilfor t_his
Lease by Lassor but shall not be mora stri.ngent than the
definition that Lassor uses for boats utilizing Lassor's G
sereet Mcl.~ fi:Jhi.n,gboat facilities. Lassee may, howl!Jver,
pe~it a ~~~um of ten ?crcent (lOtI of its bQr~hs to be
occupied by fishing bca~~ that are not active for one fish-
ing SQASOn becausd theY ara undargoinq extensive repairs.
Lassee ~llJO agrees that a min~um of S,Q8J linearfe~t of
mooring spaca shall ba avail,~l~ at all times for ~ooring
bona. Hde ac:t:,vllfisn.i.ngcoat:s; a I!linimumof 19',800 sq'..1are
faet ot paved area sh~ll !:let availa.clo at all t,.i.masfor
tish~ng n.~ :epair and othe~ fishe~en activities; "nd a
minimum ot sixty (60.1 &utcmobilQ F;laritj.ngrapaces shall bQ
&vAJ.labJ..a~ till times !!:J:: fislung boat ownlll:'"and elllplcy-
oes tnrC'JuqhrnslIrvea l,.a..t'ki.1qSpa-CllS,rermJ.t parKing and/or
exclu4iv~ q~tll-ccntroll~d AreA.

II
II
II
II
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4. CONSTRUCTION OF IMPROVEMENTS:

I

.',.(a) On or before the first day of December, 1983,
Lessee shall commence the construction and
diligently proceed to completion of one and
two-story bUildings containing floor areas
totaling not less than 30,000 square feet nor more
than 43,000 square feet; a minimum of 200 parking
spaces, a minimum of 5,000 square feet of
landscaped area; a minimum of 13,000 square feet
of paved walkways; and refurbish the eXisting
piers and mooring pilings all as shown
conceptually in the proposal of Lessee, a
copy of which is on iile in the office of the
District Clerk as Document No. 15554, which docu-
ment is by this reference made a part hereof.
Said refurbishIng of the eXisting piers and moor-
ing pilings shall be completed by no later than
February 29, 1984, and all other construction
shall be compLeted by no later than February 28,·
1985. In the event of any inconsistency between
the proposal and the terms and conditlons of this
lease agreement, the terms and conditions of thislease agreement shall ~revail.

I

I

I
I
I
I· (b) No construction of any im~rovement upon the leased

premises shall commence Wlthout the prior approval
of the Port Director of Lessor, as evidenchd in
writing, and all such construction shall be in"
accordance with plans and specifications which
must be tlUbmltted to and approv~d by the Port
Dir~ctor in writing prior to the commencement ofany such construction.

I
I
I (c) When required by Lessor, Lessee shall pave or

plant ground cover, at its own ~ost and expense,
ever the entire area of the leased premises not
covered by buildings. All paVing or ground .
cover_shall be in accordance with plaris and
specifications approved by the Port Director in
writing prj.or to the commencement of any suchpaVing or planting.

I
I (d) Le~see shall, as partial consideration ~~d as a

.-:onditionof this lease, .make an investment for
i.:nprnvQlnentsin an amount which Sh.l11 exceed Two
Million Throe Htlndred Ninety Thousan~Dollars
(Si,390,OOO), said lnvestment to includa ~NO

Million Thirty Thousand Dollar~ ($2,030,DOO) or
mor~ for tIle improvemencs to be constructed in
this paragraph excluding refurbishing the ex-
isting pier~ and mooring pilicgs; Two Hundred
f'ift:y 'rhollsandDo Liars (:lISO,COOI or more for
refurtlishing the existing piers and mooring

J
I
)

I
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pilinqsJ and One,Hundred Ten Thousand Dollars
($110,0001 rq~irBd to be ?aid by Lessee to
L.csor~or eh. purchase of improvements de-
acr:i..bedin Paragraph 40 of this toease. It is
agre.d that the COSt of improvements made on the
,lease premises prior to the commenCftment of this

'La&s8, but subsequent to September 1, 1982, shall
be included and calculated towards satisfying the
investment requirements of constrJctinq new ~-
provements under this Laase.

Ie) Within sixty (60) days following completion of
any substantial improvement within the leased
pr~is8s, tesse. shall furnish Lessor an item-
ized statement of actual construction cest of
such improvement. The statement of cost shall
b. :sworn to and, siqned by Lessee or his rlUpon-
sible aqen~ under, penalty or perjury.

s. IHPRO~rrS: Lessee may. at its own expense, make
any alterations or changes in the leased premises or cause
to be bUilt, made Or installed thereon any Structures, m~-
chine., appliances, utilitias, signs or other improvements
necessary or desirable for the use of said premisos and may
alter and rbpair any such s~ructur8S, machines or o~her im-
pro',ements; provided, hO\O/lJver,that no al terations and
changes shall be made and no structures, machines, appli-'
ancas, utilities, signs or other improvements shall be made,
built or installBd, and no major repairs thereto shall be
made except in accordance with plans and. speCifications pre-
viously submitted to the Port Direc":or of Lassor andap- .prov~d in \o/ritinqby him.
Lassee ~Ur1:hllragrees that no banners, pennants, flags, '-
aye-catching spinners or other advertising devices, nor any
temporary signs shall be permit~ed to be flown, installed,
placed, or eructed. on the preMises without written consentof the Port Director of Lassor. , ..

6. TITLE TO IMPRO'~IENTS: Structures, installations 0:
improvements of any Itind now li:c,i.fJtingor hllreaf.~erplaced on
the leased pr&mises by Lessee shall at the option .of Lassor
be ramaved by Lessee. Lassor may exercis~ said option as ~o
any or allot the structureu, installations and improvemanes
either belor. Qr af~nr t.h~ expiration or soonftr termination
of this leAS.. It L4ssor. exercises such opti~n, Lassee
shall ramOVQ such :'Itru.::turas,j.llstil.ll~ti.ons(Jr improvements
wieh~ sixty (60) ~ays aftar the oxpiration of r.he term of
this lCASQ or noor-or te~ination thoreor. 1.f lassee fails
to rQmQV6 such ~~r~c~ureft, in~~allations or improv6ments
within sa.i.n si,.'t'tj'(60) r.la:rs. thf:lLSlJsor l/hall have t.':ll! righe

10
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to nave such structures, installations or improvements
removed at the expense of Lessee. As to any or all struc-
ture., installations or improvements that Lessor does not
exercise said option for removal, title thereto shall vest
in the Lassor without cost to Lassor and without any payment
to Lessee.
Machines, appliances, equipment and trade fixtures
of any kind now existing or hereafter placed on the leased
pramis •• by L.sa.e shall be removed by Lessee within sixty
(60) days after the expiration of the term of this lease or
sooner termination thereof; prOVided, however, Lessee agrees
to repair any and all damage occasioned by the ramoval
thereof. If any such machines, appliances, equipment and
trade fixtures 4re not removed within sixty (601 days after
the termination of this lease, the same may be considered
&J:landoned and shall. thereupon become the property of :'4tssor
without cost to the Lesso: and without any payment to
Lessee; except that Lassor shall have the right to have the
.ame ramoved at the expense of Lessee.
Curing any period of t~eamployed by Lessee under thi~
paragraph to ramovo struc~ures, installations, improvement.,
machines, appliances, equipment £nd trade fix~ur.os, Les-
see shall pay rant to Lessor in accordance with the lease
which said rent shall ba prorated daily .
1. LIENS: Lessee agroes that it ~ill at all eimes s~ve
Lessor tr~. and harmless and indamnify it against all claims
tor lAber' OJ: 1IlA'C8rials i.n connection wi eh improvements, -.~
repairs, or alterations on the leased premises, and the
costs of detendini againstsucn claims, including reasona~le
attorney's teos.·
'In the even~ that any lien or le~l of any nature whatsoever
is tiled against the lease premises or the leasehold inter-
ests of the Lessee therain, .the Lessee shall, upor. ....rj.tte.n
request of Lessor, deposit with Lessor a bond
conditioned tor the payment in full of all claims upon whiCh
said lien or levy-has been filed. Such bond shall be
acxnowledqed by Lessee as'principal ana by 4 corporation,
licensed by the Insurance Commissioner ot the Stat~ of
CaliforniA to trans~ct ebe business of 4 fidelitY and sure~y
insurance compArty, as surety. Lessor shall have t,;herl.;ht
to declare this leane in default in the I4vent the bond.
required by this paragraph ha~ noe been d~~osited with the
Lessor withi.\ltlln (10) days after wri.tten requell~ has been
doliv.rod to L4u./.e.

8. L:E:A.SEE:NCUM:SRANCE~ Lessel! u:1ders't.andsand aqraelJ that
it cannot en~umb~r the leala, leasehold estate and the
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improvements thereon by 4 deed of trust, mor~qaqe or other
secu~ity instrument to assure the payment of the prom~ssory
note ot Lessee without the prior express ~ritten consent by
resolution ot Lessor in ~ach instance. If any deed of
t~St, mortgage or other secur~ty instrument that encumbers
the lease, leasehold estate and the improvements thoreon is
entered into by Less.e without Lessor's prior express
written consent, Lessor .hall have the right to doclare this
lea.e in default.
If a deed of t~St, mortqage, or Other security instrument
Which Lessor has consented to by resolution, Should at any
time be in default, before Lessee's interest under said
lease maybe sold as pa~t of any foreclosure or t:ustee's
sale or b. assiqned in lieu ot foreclosu~e, the prior
express written consent by resolution of Lassor shall be
obtained in each instance. However, the oriqinal bflnitfi-
ciary ot the deed of erust; the oriq~nal mortqaqee of the
mor~gaqe, and the original hol~er cf the security inse,rument
which the Lessor has consenteci ~o by resolution may purChase
the Lessee's interest at a foreclosur'! or t~stee's sall! or
accept assigr.ment of the lease in li.eu of to:;,eclosu~e,
without the requirsment ot any further consent on the ~art
of Las90r prOVided 'aid party, as an express condition
precedent, A9ree8 in writing to assume each and every
obligation under the l.~se. FU~~hermore, before any said
original ~.noficiary, Mortgagee, or holder of a security
inatrument, or any cu~er c~n~anted-to asaignee or pu~chaser
lIlaysUobsequently usi-i11 ,or su.blet any of the leasehold-'or
Las~ee's intere~t, it shall obtain the Lessor's prior
express writtmn cons ant by resolution. The decision of ehe
Board of POrt Commissioners of Lessor as to such assignee,
purchaser, or subtenant ~hall be final.
9. ASSIGNMEN~-SUBLE1.SE: Lessee Shall not assign or ,
transfer the whole or any pG:~of ~~is lease or any interest
therQin, nor SUblease the whol~ or any par~ of the leAsed
premi.~e5 or any right or privilege e.ppurtenant thereto, nor
ccntrac~ for the manaqem~nt or operation of the whole or ~ny
par~ of the Leased premi$es, nor pe~~t the occupancy of any
part thareot by An~ o~hftr l?erso~ or entity, nor permit
tr&nsfer of the lease or possession of the le~sed premises
by any ohanqesin the rl.spec-tive intort!5'tsof any, (J't 'the
existing p4r'l:~1.~sof Lassee, iJ1Cludil1qwithCl\\tlimitA'tj.on,
any wi th~a'",al, aQDU t~ar.c" or change of 'the p4r'tne~sh.ip
intersst:s ,or dis:lClh\tion o~ roll"p.ar~ershil?, wnether
voll1nta1.-Y,involur.tary, by 0pll:J:a'C1.onof law, or oeha:wisoll,
w~thout tha cons~n't ~t Las$o~, ~vi~p.nced by r~solution,
first nil.dand cbt:.AJ.n.dill, each ins"Cance. .tt is mueual.ly
agreed :hZlt thf\ quil,2..i.tical::'on:3of tilt!partnQrl$ are a part of
the ~onsideraticn ot thu grahtinq of tn~s lease and t~e
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par~ners do hereey agree to main~ain ac~ive control and
supervision of the operations conducted on the leased
premises. Any such assiqnment, transfer, hypothecation,
withdrawal, admittance, dissolution, or chanqe, in whole or
in pa~, inclUding without limitation as a result of an
election or Action by ths partnBrs, whether voluntary or
invol~tary, by operation of law or otherwise, of the lease
or any intereat therein, or any sublease, or a~y management
or operating contract, or, including without limitation,
chanqes in the respective partnership interests of any of
the partners, shall be deemed an assignment or sublease
prOhibited hereby and shall 'not be valid or effective
without the prior express written consent of Lessor, first
had and obtained in each instance; provided, however, .
nothing herein contained shall be constru.~ to provent the
occupancy of said premises by an employ.e or bu~iness inv~-t.e of teasee.

I

10. OEFAOLT: It is mutually understood and aqreed that i~
any default be made in the ?ayment of rental herein provided
or in the performance of the covenants, conditions, or
agreements herein (any cove'rl<Lntor agreement shall be
construed and considered as a condition), or should Lessee
fail to tultill in Any Ma~er the uses and purposes for
w~ch said promis.s are leas~d as above s~£t.d, and such
default shall no~ be cured within five IS) days alter
written notice thereof if default is in the submittal of a
repo~ of gross income if req'.1i:edin this lease or ten (lOI
days after written no~ice thereof if default is in the
perfomance of the failure to use provisions pursuant to ".
paragraph 14 of this le4se, or thirty IJO) days a:ter
written notice thersof it default is ~n the payment of rent,
or sixty (60) days after written notice the=eof if default
is in the performance of any Other covenant, c,onditionanci
agreements lany covenant or agreement Shall be construed and
considered as a cond~tion), Lassor shall have the right to
immediately terminate this lease; and that in the even~of
such te~natiQn, Lassee s~all have no further rights
hereunder and Lessee shall thereupon forthwith remove from
said premisos And shall have no fUIuer right to claim
thereto, and Lessor shall i:mediately thereupon, without
reCOurSGto the cou~s, hav~ the right to reenter and take
possession ot the leaslld premises . Lassor shall' further
have all other riqhts and remedies as prOVided by law,
inclUding without limitation ths riqht to recover damages
from Lesse. in the amoUJlt neCfJS84.ryto compensate the Lessor
for all ths datriment prox~t.ly caused by tho Lassee's
failuro to perform his obligations under the luse or which
in the ordinary course of th~1qs woul~ ~. likely to resulttheretrom.

I
II
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In the event Lessor consen~s to an encumbrance of the Lease
for security purposes in accordance with paragraph 8 of this
lease, it is understood and agreed that Lessor shall furnish
cop i•• of all notices of defaults to the beneficiary or
mortqage. under said encumbrance by certified mail conteo-
poraneoualy with the furnishing of such notices to Lessee,
and in the event Lessee Ihall fail to cure such default or
defaults Within the time allowed above, said beneficiary or
mortgagee Ihall be afforded the riqht to cure such ~efault
at any time within fift.en (lS) days following the expira-
tion of the period within which.Lessee may cure such de-
fault, prOVided, however, Lessor shall not be required to
furnish any further notice of default to said beneficiary ormortqage ••

In the event of the termination of. this lease pursuant to
the ·provisions of this pa~agraph, Lessor shall have any
riqhts to whiCh it would ce entitled in the event of the
expiration or soonor ter.nination of ebis lea"se under theprOVisions of paraqraph 6.

11. BANXRUPTCY: In the event Lassee becomes insolvent,
maxes an assignment for the benefit of creditors, becomes
tn. subject of a bankruptcy proceedinq, reorqanization,
arrangement, inaol-,ency, receivership, liquidation, or.
dissolution proceedings, or in ebe event of any.judicial
sale of Lessee's ~nterest under this lease, Lessor shall
have the right to decla~e this lease in default.
The conditions of this ~4raqraph Shall not be applicable or
binding on Lessee or the beneficiary in any deed of trust,
mortqaqe, or o~~er sec~rity instrument on the demised
premise. which is of record with Lessor and has been con-
sented to by resolution of Lessor, or to said beneficiary's
successors in interest consented to by resolution of Lessor,
as long £5 the:e remains a.ny monJ.es 'to be paid by Lessee to
such beneficiary under the terms of such deed of trust;
provi.ded that Such beneficiary or its successors in inter~,
eat, continuously pay to the Lessor all rent due or coming
due under the provisions of this lease and the premises are
continuously ana actively used in accordance with paraqraph14 ot this leaa ••
12. EMINENT DOMl.1N: If the Whole or a substantial part of
the prami.es hermby leased shall be taXen by any public
authority under tn..power of WDinent domain, then tho term
of th.is le&sCl shall Cfta:liltas to the par~ so taKen, from the
day the POS88ssion of that part Shall be taKen for any
public purpos«, and the rent snall be paid up to that day,
ana from that d.ll.yLeseee Shilll have the riqht eith!!r to
cancel th1111lea.'11and declan. ':118 lIame null and veid or to
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continue in the possession of the remainder of the same
under the terms nerein provided, except that the minimum
rant shall be reduced i.n proportion to the amount of the
premisestuen. All damage a awarded for sucn taking sha.ll
belong to and be the property of 1essor whether such damages
shall be awarded as comgensation for diminution in value to
the leasehold or to the fee oftha·premises nerein leased;
provided, however, that Lassor shall not be entitled to any
award made for the taking of any installations or improve.
mentson the leased premises bolonging to Lessee.
13. SUPERSEDURE: This lease upon becoming effective shall
supersede and annul any and all permits, leases or rental
agreements heretofors made or issued for the leased premises
between Lessor and Lassee, I~d any such permits, leases or
rental agreements shall hereafter be void and of no effect
except as to any rentals and/or fees whiCh lD&y have accruedthereunder.
14. OSE OBLIGATION: It is mutually agreed that a condition
for the granting of this lease is the active and continuous
USe of the premises by Lessee, except for failure of use
caused by reason of wars, strikes, riots, civil commotion,
acts of public enemies, and acts of God, tor the purposes
herein described, in that said use enhances the value of the
tidel£nds, provides needed public service, provides addi-
tional employment, taxos, and other benefits to the general
economy of the area.
15. MAINTENANCE AND REPAIR: ~s part of the consideration.
tor the leasing thereof, Lessee shall maintain and repair
the leased precises; all improvements of any kind which nave
been or ~ay be erect~d, ins~alled or m&de thereon; and the
sewage pump station and sewer lines on the adjacent p~op~
arty which serve the leased pr~ses in good and substantial
repair and condition, including without lim~tation the
painting thoreof, and shall make all necessary repairs and
alterations thereto n~recy waiv~ng all right to make repairs
at the expanse of Lassor as provided i.n Section 1942 of the
California Civ~lCode and all rights provid~d by Section
1941 of said Code. Lassor shall not be requir~d at any t~e
to maintain or to make any improvements or repai:s whatso-
ever on or for the benefit of ehe leased pr~sas.· Lessee
.hall, a. further considaraticll for the lElAsin']the:aol!,
keep the premisos in A clean and sanitary condition and ?ro-
vide proper contAiner~ for and keep the demisQd prfSlIlises
free And clear of rul:l.bish.'larr.age,and ot:her wast:fS. Lessor
shall At all times ~urinq ordinary business hours have the
riqh~ to ,enter upon ~d insp~ct the leased pre~ses and ~y
i.Jn9rovom.nt:sthereon.

15
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16. PERFORMANCE BOND: No ~ajor cons~ruc~ion shall be
commenced upon the demised premises by Lessee un~il Lessee
has ••cuzed and submit~ed to Lessor performance bonds in ~ha
&moun~ of the total estimated cons~ructicn cost of improve-
ments to b. constructed by Lessee. In lieu of said perfor-
mance bonds, the ~ort Director of Lessor ~ay a~ his sole
discretion accept the performance and labor and ~aterial
bonds .upplied by Lessee's con~ractor or subcontzactors, or
performance quarante •• , or other sa~isfac~cry evidenco that
said construction will be timely completed. Said bonds must
b.issued by A company qualified to do business in ~he State
of California and be in a form acceptaD.le to Lessor.
11. TAXES AND UTILITIES: This lease ~y result in A
taxaDla possessory interest And be subject·to the payment of
property taxes. Lessee agrees to and shall pay before
delinquency all taxes and assessments of any kind assessed
or levied upon Lessee or the leased premises by reason of
this lease or of any bui1.dings, machines, or o~har improve-
ments of any nature whatsoe~er erec~ed, ins~alled or ~in-
tained by Lessee or by reason of the business or other
Activities of Lessee upon or in connection with the leased
premises. Lessee shall also pay any fees imposed by law for
licenses or pe~ts for any business or activities of Lassee
upon tho leased premises or under this lease, and shall pay
before delinquency any and all chazges for utilities at or

.en the leased premises.
lB. CONFORMANCE WITH RULES AND REGULATIONS: Lassee agrees
that in all activities on or in connection with the leased
premises and in all uses thereof, including the makir.g of
any alterations or change a and the installation of any --
machines or other improvemonts, it will abide by and conform
to all rules and requla.tions prescribed by the San Diago
Onified Po~ District Act, any ordinances of the City in
which the leased land ~s located, including the BUilding
Code thereof, and any ordinances and general.rules of the
Lessor, including tarilfs, and any applicable laws of the
State of California and Federal Government, as any of the
l&me now exist or ~y .hereaftsr be adop~ad or &mended.
19. NON-DISCRIMINAtION: Lesseo agrees not to discriminate
against Any person or class of persons by reason. of sex,
color, race, religion, or national origin. If the us.
prOVided for in this lease allows the lessee to offer
accommodations or services to the ~ublic, such accommo-
dations or ,.rvices shall be cfferad by the Lessee to the
public on tair £nd raasonAble eor.ms.
20. PARTIAL I~NkLIDITY: II any tarm, covenant, condition,
er prOVision of this lease is held by a court of competent

EXHIBIT·~·PAGE1.J..OF.2!i.
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jurisdiction to be invalid, void or unenforceable, the
remainder of the provisions hereor shall remain in full
force and effect and shall in no way be affected, ~p~ired,
or invalidated thereby.
2l. BOLO aARKLESS: Lessee shall defend, indemnify, and
hold harmless LeAsor, its officers and ~ployees aqainst
cause. of action, liability, damaqe, and expense, includinq
reasonable attorney'. fees, for judicial relief of any kind,
for dAmage to property of any kind whatsoevor and to whom-
ever belonqinq, including without limitation Lasse. or its
employees, or injury or death of any person or persons,
including without limitat~on Lassee or its amployees,
resulting directly or indixectly from qranting and perfor-
mance of this lease or arisinq from the use and operation of
the leased premises or any d~fect in any part thoreof.
22. SUCCESSORS IN INTEREST: Unless otherwise provided in
this lease, the terms, covenants and cond~tions here~~ shall
apply to and bind the heirs, successors, executors, admin-
istrators, and assigns of all the ~arties hereto, all of
whom shall be jointly and severally liable hereunder.
23. EASEMENTS: This lease and all rights given hereunder
shall bo lubject to all e4samentS and rights-of-way now
existing or ~e=otofor8 qranted or reserved by Lessor in, to
or over the leased pra=~ses for any ~urpose whatsoever, and
Ihall bo subj_ct to such riqhts-of-way for reasonable
access, sewerm, pipelines, condu:'es and suen telephone,
cable television, telegraph, light, heat, or power l~nes as
may from time to time be dete~~~ed by Lessor to be in th~
best interes~s of the development of ehe tidelands.
Lessor aqrees that such easements and rights-or-way shall ee
so located and installed as to produce a minimum Amount of
interference to ehe business of Ldssee ..
24. TITLE OF LESSOR: Lassor's tiele is derived from the
provisions of the San Diego Unified Port District ~ct,
Appendix 1, Bar=ors , Navigation Code, and is subject to the
provisions of laid Act. This lease is granted subJect to
the terms and conditions of said Ac~.
25. INSURANCE: Lessee ihall maintain insurance acceptable
to Lessor in full force and effec~ throuqhout the term or
this leaso. The policies fo= said insurance shall, as A
minimum, prOVide the followinq forms of coverage:

A. £EmP.rC!oensive Public Liabilitv (coverinq pramiSles--ana Qp.rat~onsl
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Five Hundred Thousand Dollars IS500,0001
bodily injury, each ~erson;

2. One Million Dollars IS1,000,OOOI bodily
inj~ry, each occur:ence; and
One aundred Thousand Dollars ($100,000)
proper'ty damage.

Fire and Extended Coverage, including water damage
and aebr1s cleanup ~rOV1S1ons in an AmOunt not
lass than nine~y percent 190%) of full replacement
value of all improvements located within the
leased premises. T~e fire and extended coverage
policies shall provide that any inaurance proceeds
in axco •• of $5,000 resulting from a loss under
said policies ~hall be payable jointly to Lessor

.and Lassee in order that said proce8d~ will be
reinvested in rebuilding and/or repairing the
damaged portions of the leased premises; prOVided,
however, that within the period during which there
is in existence a mortgage or deed of trust upon
the leasehold given by Lessee w1th the prior
consent of Lessor, then ~d for that period all
fira and extended coverage policies shall be made
payable jointly to the mortgagee or beneficiary
and LGssee, and any proceeds collected therefrom
shall be held by said mortgagee or beneficiary Eor
the fQllowinq pur;oses:

(11 As a trust fund to pay for the r9con--
struction, repair, or replacement of the
damag~d or destroyed improvements i~
k~nQ and scope in progress payments as
the work is performed with any excess
remaining after completion of said work
to be retained by said mortqaqee or
benefic~ary and applied to reduc~ion of
the debt secured by such mortqaqe or "
deed of trust and with any excess
ramaining after ~ull paym.n~ ot said
deb~ to be paid over to Lassee; or

(21 In the oven~ that this lease is ter-
Qinated with consent ot both Lassor and
mortgaqoe or benaficiar/ and said
improvam_nts are not reconDtruc~ed,
rep~irQd, cr roplaced, the in~uranca
proc~.ds shall be r~tained by ,aid
lIlor'.:qageeor benef1.ciary to the extent
n~c~$sary to fully discharge the dab~

18
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secured by said mortgage or deed of
trust and said mortgagee or beneficiar/
shall hold the balance thereof without
liability to restore the-premises to a
neat ind clean condition and then for
Lessor and Lassee as their interests may
appea.r.

c. Blanket Contractual Coverage
The Comprehensive Public Liability insurance shall be in
~orce the ~irst day of the term of this lease. The Fire
insurance shall be in force ~pon the date or completion or
construction of each major insurable improvement by Lessee.
Certificates in a ~orm acceptable to Lessor evidencing the
existence of ene nec80sary insurance policies shall be kept
on file wien Lessor during the entire term or this lease.

I
I

Lessor shall reta~~ ~he right at any t~e to review the
coverage, form, and amount of the insurance required hereby.
If, in the opinion of Lessor, the insurance prOVisions in
this lease do not prOVide adequate protection for Lessor
and/or for member.s of the public using the leased pr~mises,
L•• sor may require Lassee to obtain an insurance suificient
in coverage, form and amount to prOVide adequate protect~on.
Lessor's requiromenta Shall be reasonable but shall be
d.signed to assure protec~ion from and against the kind and
extent of risk which exist at the time a change in ins~ranceis required.
Lessor shall notify Lessee in writing of changes in the
insurance requirements and, if Lessee does not deposit.
certificates eVidencing accep~able insurance policies ~ith
Lassor incorporating such changes within sixty (60) days of
receipt of such notice, this lease shall be ~n default
without further notice to Lessee, and Lessor shall be
entitled to all legal remedies.
The procuring of such required policies of· insurance shall
not be construed to limit Lessoe's liaDility hereunder, nor
to fulfill tho indemnification prov~sions and requirements
ot this lease. Not~ithstandinq said policies of 'insurance,
L••••• shall be obligated for the full and total amount of
any damage, injUry, or loss caused by negligenco or neglect
conn.cted with this 184so or With tha ~se or occupancy ofthe leased pr~s.a.

I
26. POLICY OF LESSOR: It is the policy of the Lessor that
prevailing wage rat&s ~hall be paid all persons who are
employed by Lassae on the tidelands of Lessor.

EXHIBIT·--A-·PAGEJ.1..Of~
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27. WARRANTIES-GUARANTEES-COVENANTS: Lassor makes no
warra.nty, guarantee, covenant, includinq but not limited eo
covenants of title and quiet enjoyment, or averment of any
nature wnatsoever concerning the condition of the leased
premises, including the physical condition thereof, or any
condition which may affect the leased premises, and it is
aqreed that Los.or will not be nsponsible for any loss,
dAmAqe or costs which may be incurred by Lessee by reAson of
any .uch condition or conditions.
28. DAMAGE TO OR OEST1UJCT:ON OF ElREMISES: In the event of
damaqe to or d.struction by fire, the elements, acts of God,
or any other cause, of Lassee-constructed improvements
located within the demised premises or in the event Les-
see-construc~8d improvements located within the demised
premises are declared un=afe or unfit for use or occupancy
by a public entity with the authority to make and en:orco
such declara.tion, Lasse. shall, within ninety (90) days,

,commence and diliqenely pur~ue to completion the repair,
replacement, or recons~=uction of wnprovements necessary to
permit full use and occupancy of ehe demised premises for
the purposes required by this lease. Repair, replacement or
reconstruction of improvements within the demised pr-.mises
shall be accomplished in a manner and accordinq to plans
approved by Lesaor: provid~d, however, Lass •• shall not be
obliqated to repAir, reconstruct or replace eh. improvements
following their destr~ction in whole or substantial part
except to tho exten~ the loss is covered by insurance ,
required to be carried by ~ssee pursuant to paraqraph 2S of
this Leas. (0: would be covered whether or not such required
insurance is ac~ually in effec~). If Lessee elects not to
restore, repair or recons'Cruct as herein provided, then the
Lease shall terminate and, Lessor ,shall have any rights to
which it would be en~itled under the provisions of 9araqraph
6.' -
29. QOITC~IM OF LESSEE'S INTEREST UPON TERMINATION: Upon
ter.mination of this lease for any reason, includinq but not
l~ted to ter.mination because of default by Lessee, Lassae
shall axecuta, acknowledge anQ deliver to Lassor wiehin '
thirty (30) days after re~eipt of written demand therefor a
qeod and sufficient deed whereby all riqnt, title and
interest of Lasa •• in the d~sed ~remises is quiecla~ed to
Lasser. Should Lessea fail or refuse to deliver ehe re-
quired de.d to Lessor,' Lasltor may propare and record. 4
notice recitinq the failuxo of Lassee to execute, acknowl-
edqe and deliver such deed and said notice shall be conclu-
siva Gvidencft of the ter.mination of this lease and of all
right of Lasse. or thome cl~iming under Lass~ft in and to the
demised prsm1 ••••

EXHIBIT" 4 "PAGEl.LOF~
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30. PEACEABLE SURRENDER: Opon,the expiration of this lease
or the earlier termination or cancellation thereof, as
herein provided, Lessee will peaceably surrender sai~
pr~ises to Lessor in as good condition as said premises
were at the date,of this lease, ordinary wear and tear
exceP'l:ed.
31. WAIVER: Any waiver by tessor Ot any breach by Lassee
ot anyone or more of the covenants, conditions, or agree-
ments of this lease shall not be nor be construed to be a
wai~er ot any subsaquent or other breach of the same or any
other covenant, condition or agreement ot this lease, nor
shall any failure on the part of Lessor to require or exact
full and complete compliancG by Lessee with Any of the
covenAnts, conditions, or agreements of this lease ba
construed as in any manner changing the terms hercof or to
prevent Lessor from enforcing the full provisions hereof.
The subsequent acceptanc,e of rent hereunder by Lessor shall
not be deemed to be a waiver of any preceding ~reach by
Lessee of Any term, covenant, or condition of this lease,
other than the failure of L<!ssee to pay the pa.t"ticular
rental so accepted, regardless of L<!ssor's knowledge of such
preceding breach at the time of acceptance of 3uch rene.
32. BOLD OVER: This lease shall terminate without further
notice at axpiration of the term. Any holding over by
Less.e after either expiration or termination shall not
constitute a renewal or extenlf.ionor give Lessee any rights
in or to the leased premises. If Lassee, with Lassor's
con ••nt,remains in possession of the leased premises af~er
expiration or termination of the term or attar the date in
any notice given by Lessor to Lessee terminating this lease,

.such possession by Lessae shall be deemed to bea month-'
to-month tenancy terminable on t~irty (30) days notice given
at any tima by either party. During any such month-to-month
tenancy, Lessee shall pay all rent required by this lease,
and it pftrcentage rent is required by the lease, it shall be
paid month1y on or befo~e the tenth (10th) day of each
month. "
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All provi5ion~ ot this lease, except those perta~n~ng to
tlllrm,shall app.1.yto the month-eo-month tenancy.
33. SECTION BEADINGS: The section headings contained
herein are ~or convenience in refe:ence and &re not intended
to detine or limit tnQ ~~ope of any provision the=eof.
34. ENTIRE crNDERSTANDING: This leasl! contains the entire

,and'only undftrst~ndinq ~nd agreement o~ the parties, and
Lessee, by ac~epti~q th~ same, acknowlodqes thar. there is no
other wr~tt8n o~ oral understanding or aqreemen~ between the

I EXHIBIT .--tL-. PAGE.2.J...OF J.!I..
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parties with respect to the demised premises and that this
lease supersedes all prior negotiations, discussions,
obligations and rights of the par.ties hereto. No waiver,
modification, &mendm~nt or alteration of this lease shall be
valid unl ••s it isexpr~.sly in writing and signed by
authorized persons of the parties hereto. Each of the

.parties to .this lease acknowledges that no other party, nor
any agent or attorney of any other party, has made any
promise, repre.entations, waiver or warranty whatsoever,
expressed or implied, which is not expressly contained in
writinq in this lease, and, each party further acknowledges
that it has not executed this' lease in reliance upon any
collateral promise, representation, waiver or wa~ranty, or
in reliance upon any belief as to any faCt not expressly
recited in this lease 0 •

I
I
I

I
35. TIME IS OF TRE ESSENCE: Time is of the essence of each
and all of the terma and p~ovisions of thiS leaso and this
lease shall inure to the benefit of and be bindinq upon the
parties hereto and any successors of Lessee as fUlly and to
the same extent as though specifically mentioned in each
instance, and all covenants, stipulac~ons and agreements in
this lease shall extend to and bind any assigns and subles-
.ees of Lesa •••I

I

36. ATTORNEY'S FEES: In tho event any suit is commenced by
Lessor aqainst Lesse~ to enforce the payment of any rent due
or t~ enforce any of the terms and conditions hereof, or in
cas. Lassor shall commence summary action under the laws of
the State ot C~li:ornia relating to the unlawt~ldetention
of property, for the forfeit of this Lease, and the pea- -
session of 3aid premises, prOVided Lassor effects a recov-
ery, Lessee Shall pay Lessor all costs expended in any such
action, together With a reasonable attorney's fee to be,
fixed by the Court. .
37. NOTICES: Notices given or to be given by Lessor or
Lessee to the other ~y be personally served upon Ldssor or
Lessee or any pe:son hereafter authorized by either in,
writing to r.ceiv~ such notice or may be served by certified
letter addressed to tho appropriate addross hereinAfter Set
forth or to such other 4ddr~ss as Lassor and Lessee may
hereafter. d.signate by wri.t~lIllnotice.

I
I
I
I To Lesaor To Lessee

I Port Director
San Dieqo Onified Port Oistric~
Poat Office Box 488
San Oiego, Cali!orni£ 92112

General· Part."1er
North Barbor Landing Limited
225 Broadway, Suite 900 .
San Oieqo, CA 92101

I
I
I
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-.• SaiQ notices shall also be served by cer~ified letter to the
beneficiary of any deed of trust, mortgage, or other secur-
ity instrument of reco:d with Lessor and consented to by
resol~tion of Lessor who has notified Lassor in writing of
ita de. ira to receive ~aid no~ice.
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38. REMOVAL or MATERIALS: Lessee hereby agrees that ~pon
the expiration of ,this lease or the sooner termination as
nerein provided, it will remove within sixty (60) days all
ships, v•••• ls, barges, hulls, debris, surp1~s anQ salvage
materials from the lanQ anQ water area forming a part of or
adjacent to the leAsed pram~ses, so as to leave the same in
as good condition as whan first occupied by Lesseel pro-
vided, however, that if any said ships, vessels, barqe~,
hulls, debris, lurpl~s and salvaqe materials shall not be so
remov.d within sixty (60) days by the Lessee, Lessor may
remove, sell and dest:oy the same at the expense of Lessee
and La.sae hereby aqraes .ee pay to Lessor the reasonable
cost of such removal, sale ,or destruction; or at the option
of Lessor, the title eo said ships, vessels, barqes, hulls,
debris, surpl~s and salvage ma~erials not removed shall
become the property of Lessor without cost to Lessor and
without any payment to Leasa ••
Durinq any period of time employed by Leasee under this
paragraph to romove ships, vessels, barqes, hul13, dobris,
surpl~s and sAlv~qe ma~eFials, Lassee Shall continue to pay
the full rontal to Le5~or in accordance with this laase
whiCh l.i4 rental shall be prornted daily.
39. EQUAL EMPLOYMENT OPPORTUNITY: Lessee shall not dis~
criminate aqa~nst any-amployee or applicant for emplo~ent
because of race, coler, reliqion, sex or national oriqin and
shall take affirma~ive action to assure applicants are·
employed and that employees are t:eated 4urinq employment
without reqard to r~ce, color, reliqio~, sex or na~ional
origin. £Xcep~ during the eime Lassee is exempt pursuant eo
written policy of Lessor, Lessee shall submit to Lassor for
review and approval a written affirmative action proq~~,eo
attain i1Dprov8demployment for racial and ethnic minorities
and women and during the te~ of this lease shall fur-ther
make available employment rocor4s to Lossor upon requnst.
Lassee shall certify in writinq to Lessor that ~.ssee is in
compliance and throughout the tarm of this leaaft will comply
with Title VII of the Civil Ri;h~s Act of 1964, as ~ended,
the Cali!ornia Fair E=ployment Practices Act, and any other
appU,cable E'lId.ral,Sta.te, a.nd local 1,1...., requlation and
policy (incl~dinq "'ithout limitation those adopted by .
Lesllor) relating to equal amployment opportunity and affir-
mativo action 9rog~ams, includinq any =uch law, regulat~on,
and policy hQr~inaft~r anactad.
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Compliance and performance by Lessee of the equal employment
opportunity and affirmative action program provision of this
lease is an express condition hereof and any failure by
Lessee to so comply and perform shall be a default as
provided in said lease and Lessor may exercise any right as
provided therein and as otherwise provided by law.
40. PURCHASE OF IMPROVEMENTS: Lessee shall pay Lessor the
total amount of One Hundred Ten Thousand Dollars(SllO,OOOI
for the purchase of all of Lessor's right, title, and
interest in the improvements located on the leased premises.
These improvements consist primarily of five (51 piers of
2,730 square feet; 2,765 square feet; 3,075 square feet;
3,085 square feet, and 2,785 square feet. Lessee agrees to
demolish the existing small office building and asphalt
paving by no later than January 31, 1985. Said total pur-
chase price of One Hundred Ten Thousand Dollars ($110,000)
shall be paid as follows:,

(a) The sum of Eleven Thousand Dollars ($11,000) cash
to be paid on or before the commencement date of
this lease.

(bl The principal sum of Ninety-Nine Thousand Dollars
($99,0001 together with interest thereon from the
commencement date of this lease at the rate of
thirteen percent (13%1 per annum on the deferred
balances until paid; said principal and interest
shall be paid in monthly installments of not less
than One Thousand Two Hundred Fifty-Two Dollars
and Fifty-Nine Cents ($1,252.59) each; the first
~aid installment shall be paid on or before the
tenth day of the second month of this lease and
thereafter on the tenth day of each and every
month until paid. -

Said payments shall be credited first to the payment of
accrued interest, and the balance of such payment in excess
of said interest shall be credited upon the principal, and
thereafter interest shall be charged only upon the remaining
unpaid part of the principal. Said payments to continue
until the aggregate amount paid on principal shall equal the
total principal sum due Le~sor herein.
In the event Lessee fails to timely make payment of any sum
or of any installment payment as r.equired herein, Lessor
shall have tho right to declare this lease in default in
accordance with the provisions of Paragraph 10, "Default"
and terminate said leasel provided, however, in the event
said sum and installment paycents are timely made and the
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total purchase price of One Hundred Ten Thousand Dollars
($110,0001 is fully paid by Lessee to Lessor, all of Les-
sor's right, title and interest in said improvements shall
vest in Lessee. Nevertheless and in any event, from the
commencement date of this lease, said improvements are and
shall be considered improvements subject to the provisions
of Paragraph 6, "Title to Improvements".
Lessee acknowledges prior inspection of said improvements
and the conditions thereof and agrees that no representa-
tions as to condition or adequacy of the improvements have
been made by or on the benalf of Lessor. Said improvements
are sold "as is" without representation, warranty or guar-
anty as to quality, character, size, or kind, or that the
same are in condition or fit to be used for the purposes for
which intended.
Lessor has not collec~ed any sales, transfer, or similar
taxes from the Lessee 'covering the purchase of said improve-
ments. In the event that it is determined that the sale of
said improvements is subject to tax, Lessee shall immedi-
ately pay said tax (under protest or otherwisel. If paid
under protest, Lessee may pursue at its sole expense any
legal remedy available to recover said payment from the
taxing authority.
41. MOORING SPACE RENTS: Lessee shall pUblish prior to
December 1 of each year a schedule of mooring space rents
for boat berthing (the rate schedule I that will be charged
to mooring space occupants for the succeeding 12-month
period commencing December 1. The rate schedule also in-
cludes the use by the mooring space occupants of Lessee's
fishermen activities area and also the automobile parking
spaces required in paragraph 3 of this lease. Lessee shall
not charge any fee for the use of such areas and spaces. At'
the commencement of this lease, Lessee's rate' schedule for
the 5,083 linear feet of mooring space existing on Parcel
No. 2 totals One Hundred Fifty-Seven Thousand Five Hundred
Seventy-Three Dollars ($157,573). Commencing in 1983,
Lessee shall have the annual opportunity to adjust its rate
schedule. The rate schedule shall be adjusted upward or
downward on December 1 (the adjustment datel o! each year so
that the total of the mooring space rents under ,the rate
schedule shall correspond to the following computation:
"The base figure for computing the adjustment is the monthly
index figure for July of th~ prior ye&r, as shown in the
Consumer Price lndex for All Urban Consumers for San Diego,
California, All Items based on the period 1967 a 100 as pub-
lished by the United States Department of Labor's Bureau of
Labor Statistics. ~he index figure tor the adjustment date
is the monthly index figure for July of said Consumer Price
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Index for All Organ Consumers immediately preceding the ad·
justment dae ••
-The one-year increase or decrease bet~een the base figure·
and the index fiqure shall ge computed and 40' of the in-
crease or Qecr.as~ shall be added in the case of an inc=ease
or subtracted in ~. case of a decrease from 100' to arrive
at the percantaqe to g. applied to the rate schedule to~al
currently in effact. For example, assuminq the base fiqure
is 110 AnQ ehe index fiqure for the adjusement Qate is 121,
the percentaqe increasa wou1.d be 121 • 110 • 11 '\'110 • 10'.
Forty percent of the 10\ increase would be 4' and addinq
100' would equal 104'.
-The percentaqe calculated shall be applied to the rate
schedule total in effect on Decamber 1 of the prior year;
The new rate schedule total shall be the maximum amount
fo~ all moorinq spaces that, Lessee can char;. for'the suc-
ceedinq annual period of December 1 • Novemcer 30. Lessee
shall have the discretion on a fair, nondiscriminatory and
equitable basis to adjust the rents for the individual moor-
ing spaces as lonq a~ ~e total rents do not excBed the rate
schedule total &8 calculated herein.
-In the event the Con$umor Price Index for All Urban Consu·
mers for San Oieqo, California, All Itams is no 10nqer pub-
lished, the index for the &djusemen~ date shall be the one
reported in the O. S. Oepart:nent of Labor's comprehensi.ve
official index most nearly answerinq the foreqoinq de-
scription of the index. If an index is calculated from a
base different trom the base period 1967 • 100, the ~ase
fiqure used for c&lculatinq the adjustment percentaqe shall
first be converted under a formula supplied by the BureAU.
-If the above-described Oepar~ent of Labor indices are no
lonqer published, another index generally recoqnized as
authoritative shall be substituted by agreement of the par·
ties. If they are unable to agree within 60 days after de-
mand by either party, a substitute index will be selected
by the Chief Officer of the San F=ancisco Regional OfficB
of the BU:Dau of L&Qor Statistics or its successor.
-Notwithstanding the publication dates of the index, the
effective date of the rent adjustment is on Oecember 1 of
each year. Ontil said rate sch~dule adjustment can be rqa-
sonAbly determined by index p~lication, Lasseq shall con-
tinue to charge mooring space r.ent at the sama rate schedule
in effact at the then _xi sting annual period. Because of
this provision, Ov~rp4ym~nt of moo~i~q spacB rents may re-
sult which shall be credited to the moorinq space occupant's
4cco~nt and und~rp&yro.~~~of Mooring space rent may re~ult
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which can be immediately required from the ~ooring =pace oc-
cupants by Leusee.-
As provided in pAragr~ph 2 of this Lease, Lessee shall in-
itially pay Lessor rent equal to 20% of the gross income
from the rent~l of boat berths and dock lockers. Notwith-
standing anything in this lease to the contrary, if at any
time Lessor's percentage rent for boat berths and dock lock-
ers increases or decroases, ~essee shall have the opportu-
nity to adjust in the case of percentage ren': increases and
=ust adjust in the case of percentage rent decreases its
rate schedul& so that the rate schedule will reflect the
&mount of increase or decrease in percentage rent to be paid
by Lessee to ~essor. This adjustment is separate and apart
from the Consumer Price Index adjustment descr~ed above and
=ust be made ef~ect~ve on the same date that tbe 4djus~ent
in the Lessee's percentage rent it pays the ~eGsor is effec-
tive. .
Lessee =ay, at its own discretion, charge the =ooring space
occupants for use of electricity. This charge will be sep-
arate from the =ooring space rent charged under the rate
schedule. The charges for electricity shall be based on ac-
tual or estimated usage of electricity by each mooring space
occupant. The total charges for electricity levied by Les-
see to the =ooring space occupants shall not exceed ~assee's
total cost o~ elec~ricity that is billed to ~essee by the
electriC utility company for the Lessee's =ooring spaces.
Notwithstanding anything in this Lease to the contrarj, on
the date Lessee commences to separately charge the mooring
space occupants fot' electricity, the rate schedule shall be
reduced by Lessee. by the els-:iJnatedcost for elactricity that
was included as part of the mooring space rents in ~he rata
'schedule. The reduction in the rate schedule should be such
an amount that during the first month that Lessee commences
to levy separate charges for electricity, the reduced moor-
ing space rent for all =ooring spaces plus the total of the
elGc~ric charges for all mooring spaces should be approxi-
mately equal to the =oorinq space rent during the prior
month that includeci electr:.city ...
Thirty (301 days prior to the Lessee making any adjustments
to its rate schedule, Lessee shall tubm~t to ~as~or ies new
rate schedule and supporting data showing that the new r3~e
schedule complies with the prOVisions of this pa:aqraph.
This informAtion ShAll be in a form acceptablo to the Port
Director of L•• sor. In the event of any dispute bot~een
Lassor And ~GS$ee over the co=putation of the a=ount of the
=oorinq space r~nt that ~assee =ay charge under the rate
schedule, the decision of the Port Director of' Les~or shall
be final.
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42. ADDITIONAL MOORING SPACE RENT DUE: Lessor and North
Harbor Landing were parties to a lease dated March 29, 1977,
which is on file in the Office of the Clerk of Lessor,
bearinq Document No. 10099. The March 29, 1977, lease
covered the same lease premises as the premises covered by
this lease. In addition to all other rent due under this
lease, Lessee aqrees to pay to Lessor the remaining mooring
space rent due under said March 29, 1977, lease, which
amounts to Sixteen Thousand Eight Hundred Twenty Dollars
($16,820). Specifically, Lessee shall pay Lessor the sum of

Two Thousand Seven Hundred Forty-Nine Dollars ($2,749) per
month for five (5) reonths commencing June 10, 1983, with a
final payment of Three Thousand Seventy-Five Dollars
($3,075) due and payable on or before November 10, 1983 •

EXHIBIT" " ..PAGE.1.lor J!l
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43. ABSTRACT OF LEASE: This is the final paragraph and
abstract of the lease dated ~g,~ /7 , 19~.:;,
between SAN DIEGO UNIFIED PORT DI~IC~ Lessor, ana-NORTH
HARBOR LANDING LIMITED, Lessee, con~~fning the premises
described in Exhiblts -A" and "B'~:"'attachedhereto and by
this reference made a part hereof.
For good and adequate consideration, Lessor leases the
premises to Lessee, and Lessee hires them from Lessor, for
the term and on the provisions contained in the lease,
including without limitation provisions prohibiting assign-
ment, SUbleasing, and encumbering said lease without the
express written consent of Lessor in each instance, all as
more specifically set forth ir. said lease, which said lease
is incorporated in this abstract by this reference.
The term is forty (40) ye~rs, beginning May 1, 1983, and
ending April 30, 2023.
This abstract is not a complete summary of the lease.
Provisions in the abstract shall not be used in interpreting
the lease provisions. In the event of conflict between the
abstract and other parts of the lease, the other parts shall
control. Execution hereof constitutes execution of the
lease itself,

APPROVED as to form
and legality SAN DIEGO UNIFIED PORT DISTRICT

MAY 17 1963

Port Attorney

•.~ JO&!;-h.-.........
AT
-ELLO-"·----

PM AttDllleY

I
II~

"
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AGREEMENT FOR AMENDMENT OF LEASE
AMENDr-lENTNO. 1

THIS AGREEMENT, made and entered into this day of
,198 ,by and between~ SAN DIEGO UNIFIED~P~O~R~T~D~I~S=T==R~I~C~T~,--a--p-u-bLliccorporation, hereinafter called "Lessor,"

and SAN DIEGO FISHERMAN 'S 1-1ARINA,hereinafter called "Lessee,"
WITNESSETH:
WHEREAS, Lessor and North Harbor Landing, Ltd., heretofore on the
17th day of May, 1983, entered into a Lease of·certain tidelands
in the City of San Diego, California, which Lease is on file in
the Office of the Clerk of Lessor bearing Document No. 1591e~ and
WHEREAS, North Harbor Landing, Ltd. assigned its interest in said
lease for security purposes to Westlands Bank on the 6th day of
May, which Assignment of Lessee's Interest in Lease for Security
Purposes is on file in the Office of the Clerk of Lessor bearingDocument No. 15919~ and
WHEREAS, North Harbor Landing, Ltd., changed its name to
San Diego Fisherman's Marina on August 5, 1983, which name
change document is 9n file in the Office of the Clerk of
San Diego County bearing Document No. 83-277940~ and
WHEREAS, Lessor and Lessee are mutually desirous of amending
said lease~
NOW THEREFORE, for valuable consideration, said lease is hereby
amended in the following respects and no others:
A. Paragraph 3 of said lease is amended by adding the following
sentence at the end of the paragraph:

The restaurant and cocktail lounge shall not contain more
than 150 seats and no open-air seating shall be allowed.

1

.nilPI rr.ATr--·nRI~I~.1
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B. ABSTRACT OF LEASE AMENDMENT NO.1: This is the final
paragraph and abstract of Lease Amendment No.1, dated

, between SAN DIEGO UNIFIED PORT=D~I~S~T~R~I~C~T=-,~L-e-s-s-o-r-,--a-n~d~S~AN~~D~IEGOFISHERMAN'S MARINA, Lessee,
concerning the premises described in Exhibits "A" and "B",
attached hereto and by this reference made a part hereof.
For good and adequate consideration, Lessor leases the premises
to Lessee, and Lessee hires them from Lessor, for the term and on
the provisions contained in the lease as amended by this Lease
Amendment No.1, including without limitation provisions
prohibiting assignment, subleasing, and encumbering the leasehold
without the express written consent of Lessor in each instance,
all as more specifically set forth in the lease as amended by
this Lease Amendment No.1, which said lease and lease amendment
are incorporated in this abstract by this reference.
The term is 40 years beginning May 1, 1983, and ending April 3D,
2023. This Lease Amendment No. 1 shall become effective as ofOctober I, 1984.

This abstract is not a complete summary of the lease and lease
amendment. Provisions in the abstract shall not be used in
interpreting the lease and lease amendment provisions. In the
event of 'conflict between the abstract and other parts of the
lease and lease amendment, the other parts shall control.
Execution hereof constitutes execution of the lease amendmentitself. .
APPROVED as to form
and legality SAN DIEGO UNIFIED PORT DISTRICT.

JUL 25__________ , 1984
By- ---=:---:--:"'7'"_-,..-_

Port Director
Port Attorney

JOSEPH D. PATElLQ
Port Attorney

By;;;T:-:-i7t-:;l-e-:-------~---

EXHIBIT~--A--~PAGE.1l...0F li
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STATE OF CALIFORNIA)
ss.

COUNTY OF SAN DIEGO)

On this day of , 1984, before me, the
undersignea-Notary Public, personally appeared

personally known to me
proved to me on the basis of satisfactory evidence

to be the person who executed this instrument as ~ _
of the San Diego Unified Port District, a public corporation, and
acknowledged to me that the public corporation executed it.
WITNESS my hand and official seal.

exHlBITR II UPAGE~OF~

3
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PARCEL NO.1
Commencing at Harbor Line Station No. 444 on the U.S. Bulkhead Line.

as said Harbor Lines are now established for the Bay of San Diego, and
delineated on Hap entitled "Harbor L.ines, San Diego Bay, California. File
No. (D.O. Seriea) 425.1", approved by the Secretary of the Army, August 18,
1965, and filed in the Office of the District ingineering, Les Angeles,
California; thence north O· 23' 25" east a <I1stance of 51.87 feetl thence
south 53· 40' 24" east a distance of 170.00 feet to the TRUi POINT OF Bi-
GINNING of Parcel No.1; thence ncr ch 36· 19' 36" east a distance of 120.00
feet; thence south 53· 40' 24" east a distance of 860.28 feet; thenc" south
36· 19' 36" west a distance of 120.00 feet; thence north 53· 40' 24" wast
a distance of 880.28 feet to the.TRUE POINT OF BEGINNING of 'Parcel No. I,
containing 105,634 square feet or 2.43 acres of tidelsnd area includ~R
therein a fire lane 30.00 feet in width the northeasterly side of which
lies alona tha northeasterly property line of the above descr1.bad parcftl.

PARCEL NO.2
Commencing at th~ above describ~J Harbor Line Station No. 444 on

the said U.S. Bulkhead Line; thence north O· 23' 25" east e distance
of 51.87 feet; thence south 53· 40' 24" east a distance of 130.00 feet
to the TRUE POINT OF BEGINNING of Parcel No.2; thence continuing south
53· 40' 24" east a distsnce of 920.28 feet; thence south 36· 19' 36" west
a distsnce of 332.00 feet to a point on the U.S. Pier head Line ao oaid
U.S. Pierhead Line is now established for the Bay of San Diego and ae
delineated on the abova described Harbor Lines Hap, said point lying
south 53· 40' 24" east a distance of 857.70 feet from Harbor I.ine Station
No. 449\_ thence north 53· 40' 24" west along said U.S. Pierhead Line a
distance of 817.70 fee:: thence leaving said U.S. Pierhesd Lins north
36· 19' 36" east a di~:ance of 79.29 feet; thence north O· 23' 25" east
a distance of 174.79 feet: thence ncr cb 36· 19' 36" east a distance ot'
111.19 feet to the tRuE POINT OF BEGlh~ING of Parcel No.2. containing
290,143 square feet or 6.66 acres of water covered area in the Commerc~al
Basin, Bay of San Diego. including therein those piers commonly known as
and numbered 4. 5, 6, 7. and 8.

The above described areas are those delineated on Drawing No. 2467-B,
dated 24 January 1983. as revised, and made a part of this agreeme~t.

REVISED:

DRAW" ltWJ. k!l
CHf:CKfD~~~
RIVllEWfDrl ), ~~

OA T <..ll_.lilll,,jj!.§]_
SCALI _

"..,,-------
SAN DIEGO UNIFIED PORT DISTRICT

tideland Le3.e
Within Corporate Lim1t~ O( Sar. Diego

NORtH t1A.'l.BOil. '-ANI; r:H:, LlNITED
DRAWING HO.APJoIFlOVfD

2467-8



"

;'

T
\

/'
wuJ-
sl ip s::---·.~--:--I..

Q
VI•-Q oJ

C..••
I
I•..

, .,

-- ...".( ........)
i
I
!

-- LI.I-.I .
c"c:."i
1:."

l-c:
~

.is ....... I
I
I
I
I
I I.

. Gl'APt4I~ Sl:.u.l IN I"!!:T:: ,-. toe'
I

\o,~;:o '0
,.~ _1-'a. _ - _1 -to .....

0" •• ~•.......
a. ,In o' ~ ",u.tn ........ T

........ tc.e .....•"".. ,.. ,......"."., ::

~f!", ••• ., ••


