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106786

DATE OF FINAL PAssacE  MAY 16 -20"

RESOLUTION NUMBER R-

A RESOLUTION OF THE COUNCIL OF THE CITY OF
SAN DIEGO AUTHORIZING A FIVE-YEAR LEASE
AGREEMENT WITH DRISCOLL MARINA, LTD., AS
SUBLESSOR, AND THE CITY, AS SUBLESSEE, ON
BEHALF OF THE ENVIRONMENTAL MONITORING
AND TECHNICAL SERVICES DIVISION OF THE
PUBLIC UTILITIES DEPARTMENT.
WHEREAS, the Environmental Monitoring and Technical Services Division of the
City’s Public Utilities Department [Division] wants to sublease from Driscoll Marina, Ltd., a
California limited partnership, a portion of the property commonly known as “Driscoll’s Wharf”
and owned by the San Diego Unified Port District, consisting of office suites 105 and 107 and
boat slips 15 and 16 of Pier 3, located at 4918 North Harbor Drive [Premises}; and
WHEREAS, the Division will use the Premises for general commercial office, storage,
and water-testing laboratory purposes; NOW, THEREFORE,
BE IT RESOLVED, by the Council of the City of San Diego, that the Mayor or his
desi gnee is authorized to execute and deliver a Sublease Agreement between the City, as lessee,
and Driscoll Marina, Ltd., a California limited partnership, as lessor, for for general commercial
office, storage, and water-testing laboratory purposes located at 4918 North Harbor Drive, under
the terms and conditions set forth in the Sublease Agreement on file in the Office of the City

106750

Clerk as Document No. RR-

(“Lease™); and
BE IT FURTHER RESOLVED, the Chief Financial Officer is authorized to. pay rent as

required under the terms of the Lease; and
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BE IT FURTHER RESOLVED, the Mayor or his designee shall seek and obtain the

Council’s approval prior to exercising any option to extend the term of the Lease.

APPROVED: JAN 1. GOLDSMITH, City Attorney

Brock L. Ladcw;g
Deputy City Attorney

BLL:mcm

04/13/2011

Or.Dept:Real Estate Assets Dept.
PL#2010-02081

I hereby certify that the foregoing Resolution was passed by the Council of the City of

San Diego, at this meeting of MAY 32041 .

ELIZABETH S. MALAND
City Cletk

By, _
Deputy City Clerk /

Approved: ,5 ) lc ' Ll A/JS.L

(date) . JERRY SANDERS, Mayor
Vetoed:
(date) JERRY SANDERS, Mayor
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MAY 03 201

Passed by the Council of The City of San Diego on = , by the following vote:
Counciimembers Yeas Nays Not Present Recused
Sherri Lightner [E/ O 0 O
Kevin Faulconer @/ 0 O W
Todd Gloria 4 O O [
Anthony Young 0 ‘ O [ﬂ/ O
Carl DeMaio 4 O O O
Lorie Zapf 4 O d a
Marti Emerald v, O a O
David Alvarez DT/ 0 0 O
- 3
= MAY 16 201
Date of final passage .
JERRY SANDERS
AUTHENTICATED BY: Mayor of The City of San Djego, California.
_ELIZABETH S. MALAND
(Seal) : City Clerk of The City gf San Diego, California..
A2 e L o
By - L T — , Deputy

s

prr———— — —

Office of the City Clerk, San Diego, Caiifornia
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SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT (“Sublease™) is entered into by and between DRISCOLL
MARINA, LTD., a California limited partnership (‘DRISCOLL"), as sublessor, and THE CITY
OF SAN DIEGO, a California municipal corporation (“SUBLESSEE™), as sublessee, to be
effective as of MARCH 1, 2011 (the “Effective Date™), when signed by the parties and approved
by the San Diego City Attorney, as follows:

RECITALS

A. DRISCOLL is the successor-in-interest to NORTH HARBOR LANDING LIMITED, a
California limited partnership, as the “Lessee” under that certain LEASE dated May 17,
1983 (the “Master Lease,” attached hereto as Exhibit A: Master Lease), with the SAN
DIEGO UNIFIED PORT DISTRICT, a public corporation, as “Lessor,” for certain real
property (the “Master Lease Premises”) located on North Harbor Drive, San Diego,
California, commonly known as “Driscoll’s Wharf,” and more particularly described in the
Master Lease.

B. SUBLESSEE wants to sublease from DRISCOLL a portion of the Master Lease Premises
consisting of suites 106 and 107 and slips 15 and 16 of Pier 5, located at 4918 North
Harbor Drive, San Diego, California, (collectively, the “Sublease Premises™), comprising
approximately 1,669 rentable square feet as shown in Exhibit B: Sublease Premises,
attached hereto.

FOR VALUABLE CONSIDERATION, the sufficiency of which is hereby acknowledged, the
parties agree as follows:

1. Sublease. DPRISCOLL leases the Sublease Premises to SUBLESSEE and SUBLESSEE
leases the Sublease Premises from DRISCOLL under the terms and conditions of this
Sublease.

2. Subordination. This Sublease shall be subject to and subordinate to the terms, covenants,
and conditions of the Master Lease. All terms and conditions of the Master Lease shall
control and supersede each provision of this Sublease that is or becomes contrary to or in
conflict with the Master Lease.

3. Quiet Possession. SUBLESSEE, performing its obligations under this Sublease, shall at all
times during the term of this Sublease peaceably and quietly have, hold, and enjoy the
Sublease Premises.

4.  Consents, Approvals. Unless otherwise expressly provided herein, each consent or
approval required by this Sublease must be in writing and may not be unreasonably
withheld or delayed.

5. Term. The term of this Sublease (“Term™) shall be five (5) years, commencing on the
Effective Date.
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10.

11.

Option to Extend. Provided SUBLESSEE is not then in default of this Sublease,
SUBLESSEE shall have an option to extend the Term once only for an additional five (5)
years by giving notice to DRISCOLL at least six (6) months, but not more than one (1)
year, before the expiration of the Term; and provided further, that such extension of the
Term shall be null and void if SUBLESSEE is in default of this Sublease on the original
expiration date of this Sublease.

Holdover. Any holding over by SUBLESSEE after the expiration or earlier termination of
this Sublease shall not be considered a renewal or extension of this Sublease.
SUBLESSEE’S occupancy of the Sublease Premises after the expiration or earlier
termination of this Sublease shall constitute a month-to-month tenancy subject to the
Master Lease, and all other terms and conditions of this Sublease shall continue in full -
force and effect.

Rent. SUBLESSEE shall pay to DRISCOLL rent (the “Sublease Rent”) as follows:

Months 1-12: Three Thousand Eight Hundred Twenty-Three Dollars and Eighty Five
Cents ($3,823.85) per month

Months 13-24: Three Thousand Nine Hundred Dollars and Thirty Two Cents ($3,900.32)
per month

Months 25-36: Three Thousand Nine Hundred Seventy-Eight Dollars and Thirty-Three
Cents ($3,978.33) per month

Months 37-48: Four Thousand Fifty Seven Dollars and Ninety Cents ($4,057.90) per
month

Months 49-60: Four Thousand One Hundred Thirty Nine Dollars and Five Cents
(34,139.05) per month

Extended-Term Rent. Sublease Rent for any extended Term shall be increased two percent
(2%) as of the first day of the extended Term, and as of the first day of each Lease year
thereafter.

Time and Place of Payment. Rent shall be due and payable monthly in advance on or
before the first day of each calendar month during the Term. Checks should be made
payable to “Driscoll Marina, Ltd.” and mailed to:

DRISCOLL MARINA, LTD.
Attention: J. Gerald Driscoll

4918 North Harbor Drive, Suite 203
San Diego, California 92106

Use. SUBLESSEE shall use the Sublease Premises solely for general commercial office,
storage (as to Suite 107 only), and water-testing laboratory purposes and for no other
purpose whatsoever without DRISCOLL’S consent in each instance.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

Parking. SUBLESSEE shall be allowed nonexclusive use of a reasonable number of
parking spaces within the Master Lease Premises.

Utilities. DRISCOLL shall order, obtain, and pay for reasonable quantities of water, sewer,
gas, electricity, and trash removal as required by SUBLESSEE’S use of the Sublease
Premises. SUBLESSEE shall order, obtain, and pay for all telephone and any other utilities
and services and installation charges in connection with its use of the Sublease Premises.

Maintenance. SUBLESSEE shall, at its sole expensé, maintain the Sublease Premises in
good order and repair and in a safe, healthy, and sanitary condition at all times during the
Term. Upon expiration or earlier termination of this Sublease, SUBLESSEE shall
surrender and vacate the Sublease Premises in broom-clean, good condition to
DRISCOLL’S reasonable satisfaction, normal wear and tear excepted. DRISCOLL shall
perform major maintenance and repair to the structural components of the Sublease
Premises, including without limitation interior walls, ceilings, exterior walls, roofs, floors,
external structures, and electrical, plumbing, and heating, ventilating, and air-conditioning
systems.

Compliance with Laws. SUBLESSEE shall comply with all rules, regulations, and laws,
and all direction by competent authority, which now or hereafter pertain to SUBLESSEE’S
use and occupancy of the Sublease Premises.

Encumbrances. SUBLESSEE shall keep the Sublease Premises free froin_ all
encumbrances and liens of any nature which arise out of or are in any manner directly or
indirectly connected with SUBLESSEE’S use and occupancy of the Sublease Premises.

Improvements/Alterations. SUBLESSEE shall not construct any improvements, structures,
or installations on the Sublease Premises, and shall not alter the Sublease Premises without
DRISCOLL’S consent. SUBLESSEE shall not make any major structural or architectural .
design alterations to approved improvements, structures, or installations on the Sublease
Premises without DRISCOLL’S consent. -

Entry and Inspection. DRISCOLL may, but shall not be obligated to, enter the Sublease
Premises after reasonable prior notice to SUBLESSEE for the purpose of viewing and
ascertaining the condition of the Sublease Premises, to protect its interests in the Sublease
Premises, or to inspect the operations conducted on the Sublease Premises.

Signs. SUBLESSEE shall only post signs which are required by federal, state, or local
regulations, or otherwise approved by DRISCOLL.

Insurance. DRISCOLL shall obtain and maintain insurance for the Master Lease Premises,
as required by the Master Lease. SUBLESSEE is self insured for its own risk and shall not
be required to obtain or maintain any insurance policy.
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21.

22.

23,

24

25.

Assignment and Subleasing. SUBLESSEE shall not assign this Sublease or any of its
obligations hereunder, or sublet any part of the Sublease Premises without DRISCOLL’S
consent.

Indemnification & Hold Harmless.

a. SUBLESSEE shall protect, defend, indemnify, and hold DRISCOLL and its officers,
employees, representatives, and agents harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to SUBLESSEE'S officers, employees, invitees, guests, agents, or
contractors, which are caused by SUBLESSEE’S use and occupancy of the Sublease
Premises, and all expenses of investigating and defending against same, including
without limitation attorney fees and costs; provided, however, that SUBLESSEE'S duty
to indemnify and hold harmless shall not include any claims or liability arising from the
negligence or intentional misconduct of DRISCOLL and its officers, employees,
representatives, and agents.

b. DRISCOLL shall protect, defend, indemnify, and hold SUBLESSEE and its officers,
employees, representatives, and agents harmless from and against any and all claims
asserted or liability established for damages or injuries to any person or property,
including injury to DRISCOLL'S officers, employees, invitees, guests, agents, or
contractors, which are caused by DRISCOLL’S use and occupancy of the Master Lease
Premises, and all expenses of investigating and defending against same, including
without limitation attorney fees and costs; provided, however, that DRISCOLL'S duty
to indemnify and hold harmless shall not include any claims or liability arising from the
negligence or intentional misconduct of SUBLESSEE and its officers, employees,
representatives, and agents.

Hazardous Substances. SUBLESSEE shall not allow the installation, storage, utilization,
generation, sale or release of hazardous or otherwise regulated substances in, on, under, or
from the Sublease Premises. SUBLESSEE and SUBLESSEE’S agents and contractors
shall not install, store, utilize, generate, or sell any hazardous substance on the Sublease
Premises without DRISCOLL’S consent. “Hazardous substances” shall mean any
hazardous liquid, solid, or gaseous material substances listed by the Environmental
Protection Agency or the State of California as a hazardous substance, and any type of
petroleum-related substances and their chemical constituents.

Default. SUBLESSEE shall be in default of this Sublease if: (a) SUBLESSEE fails to
make any payment required by this Sublease when due; or (b) SUBLESSEE breaches any
of its non-monetary obligations under this Sublease and fails to cure the breach within
thirty (30) days following written notice thereof from DRISCOLL, or if not curable within
thirty (30) days, fails to commence to cure the breach within thirty (30) days and diligently
pursue the cure to completion.

Remedies. Upon SUBLESSEE’S default, DRISCOLL may, at its option, give
SUBLESSEE, or any person claiming rights through SUBLESSEE, a written “Three Day
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26.

27.

28.

29.

Notice to Pay or Quit”, or DRISCOLL may terminate this Sublease and all rights of
SUBLESSEE, and all persons claiming rights through SUBLESSEE, to the Sublease
Premises or to possession of the Sublease Premises. Upon termination, DRISCOLL may
enter and take possession of the Sublease Premises, and may recover from SUBLESSEE
the sum of:

a. the worth at the time of award of any unpaid rent that was due at the time of
termination;

b. the worth at the time of award of the amount by which the unpaid rent that would have
been earned after termination until the time of award exceeds the amount of rental loss,
if any, that SUBLESSEE affirmatively proves could have been reasonably avoided;

c. the worth at the time of award-of the amount by which the unpaid rent for the balance
of the term after the time of award exceeds the amount of rental loss, if any, that
SUBLESSEE affirmatively proves could be reasonably avoided;

d. any other amount necessary to compensate DRISCOLL for all the.detriment
proximately caused by SUBLESSEE'S breach and default, or that in the ordinary
course of things, would be likely to result; and

e. all other amounts in addition to or in lieu of those previously stated as may be permitted
from time to time by California law.

As used in clauses (a) and (b), above, the "worth at the time of award" is computed by
allowing interest at the rate of seven percent (7%) per annum. As used in clause (c), above,
the "worth at the time of award" is computed by discounting that amount at the discount
rate of the Federal Reserve Bank of San Francisco at the time of award plus two percent
(2%). As used in this Remedies Section, the term "rent" shall include rent and any other
amounts payable by SUBLESSEE under this Sublease.

Abandonment by SUBLESSEE. If SUBLESSEE abandons the Sublease Premises, this
Sublease shall continue in effect as long as DRISCOLL does not terminate this Sublease,
and DRISCOLL may enforce all of its rights and remedies under this Sublease, including
without limitation the right to recover rent as it becomes due, plus damages.

Legal Proceedings. If any party brings an action or proceeding against another party under
this Sublease, the prevailing party shall be entitled to recover from the non-prevailing party
all reasonable costs and expenses thereof, including without limitation reasonable attorney
fees and costs. The “prevailing party” shall be that party who obtains substantlally the
result sought, whether by settlement, dismissal, or judgment.

Survival. Any obligation which accrues under this Sublease prior to its expiration or
termination shall survive such expiration or termination.

No Affiliation. Nothing contained in this Sublease shall be deemed or construed to create a
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30.

31.

32.

33.

34.

35.

36.

partnership, joint venture, or other affiliation between DRISCOLL and SUBLESSEE.

Entire Understanding. This Sublease constitutes the entire agreement between the parties
and supersedes any and all prior understandings, representations, warranties, and
agreements between them pertaining to this Sublease and SUBLESSEE’S use and
occupancy of the Sublease Premises. Any modification, alteration, or amendment of this
Sublease shall be in writing and signed by all the parties hereto.

Successors and Assigns. Except as otherwise provided in this Sublease, all of the terms,
covenants, and conditions of this Sublease shall apply to, benefit, and jointly and severally
bind the successors and assigns of the respective parties.

Notices. Any notice required or permitted to be given under this Sublease shall be in
writing and may be served personally or delivered by United States mail, postage prepaid,
and addressed as follows:

DRISCOLL MARINA, LTD.
Attention: J. Gerald Driscoll

4918 North Harbor Drive, Suite 203
San Diego, California 92106

THE CITY OF SAN DIEGO

Attention: Director, Real Estate Assets Department -
1200 Third Avenue, Suite 1700 (MS 51A)

San Diego, California 92101

(619) 236-6020

With a copy by First Class Mail to:  San Diego City Attorney

‘ Attn: Real Property Section
1200 Third Avenue, Suite 1100
San Diego, California 92101-4106

Taxes. SUBLESSEE shall pay, before delinquency, all taxes, assessments, and fees
assessed or levied upon SUBLESSEE or the Sublease Premises by reason of
SUBLESSEE’S use and occupancy of the Sublease Premises.

Partial Invalidity. If any term, covenant, condition, or provision of this Sublease is found
invalid, void, or unenforceable by a court of competent jurisdiction, the remaining
provisions shall remain in full force and effect.

Time is of the Essence. Time is of the essence for each of the terms, covenants, and
conditions of this Sublease.

Governing Law. Thié Sublease shall be governed, construed, and enforced in accordance
with the laws of the State of California. '
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37. Counterparts. This Sublease may be executed in any number of counterparts, each of
which when executed shall be deemed an original, but adll of which together shall constitute
one and the same instrument.

38. Authority to Contract. Each individual executing this Sublease on behalf of another person
or legal entity represents and warrants that they are authorized to execute and deliver this
Sublease on behalf of such person or entity in accordance with duly adopted resolutions or
other authorizing actions which are necessary and proper and under such legal entity’s
articles, charter, bylaws, or other written rules of conduct or governing Sublease, and that
this Sublease is binding upon such person or entity in accordance with its terms. Each
person executing this Sublease on behalf of another person or legal entity represents and
warrants such entity is a valid, qualified corporation, limited liability company, partnership,
or other unincorporated associatton in good standing in its home state and that such entity
is qualified to do business in California.

IN WITNESS WHEREOF, this Sublease is executed to be effective as of the Effective Date.

Date: 4// 0/ l/ DRISCOLL MARINA, LTD., a California limited
partnership
BY: DRISC NAGEMENT, INC., a California

By:

Namer A THekn = DS gL
Title: Vle& PAESIIcH T

Date:. 7/ /2 / /! ' THE CITY OF SAN DIEGO, a California municipal
corporation

o A

Nam€& ‘ 7  JamesF. Barwick, CCIM
Title: Disector; Real Estate Assets

Approved as to Form and Legality:

JAN 1. GOLDSMITH, €ity-Atto
BY: /

Exhibit A: Master Lease
Exhibit B: Sublease Premises
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San Diego Unified Port Di_.cict e
Uocument No. 15918 (f/, 5}

Filed

Microfilm No.
Office of the Clerk

" EXHIBIT A
LEASE

THIS LEASE, made and entered into this [ Z'e'day of

g4 4 . 1983 , between the SAN DIEGO UNIFIED PORT
DISTRICT, & public corpcration, hereinafter called "Lessor,"
and NORTH HARBOR LANDING LIMITED, a California limited part-
nership, hereinafter called "Lessee,” WITNESSETH:

Lessor, for the consideration hereinafter set forth, hereby
leases to Lessee for the term and upon the conditionsg
hereinafter set forth, a portion of those lands conveyed to
the San Diego Unified Port District by that certain Act nof
.the Legislature of the,State of California entitled "San
Diego Unified Port District Act,"” Stats. 1962, lst Ex.
Sess., ¢. 67, as amended, which lands are more particularly
described as follows: S S

Approximately 395,777 square feet of tide-

land area in the City of San Diego, Cali-

fornia, more particwlarly described in a

two=-parcel legal dessription and delinea-

ted on Drawing No. 2167-B revised January 24,

1983, attached hereto as Exhibits "aA" and

"B" and by this reference made a part hereof

together with the right of ingress and eqress

for pedestrians and motor vehicles over a,

paved driveway to be maintained by Lessor to

and frow Harbos Drive acress lessor's adja~

cent propercy. The driveway shall be located : {
wvithin the area more particularly delineated -

cn Drawing No. 2468-B, dated January 26, 1983,
artached hereto a2z Exaibit "C" and by this
reference mwade a part hereof. The location
and size cf said paved driveway within the
above delineated parcel may be changed from
time to time by Lessor at Lessor's aupense
but shall never te less than twenty-four (24)
feet in width. .

TO HAVE AND TO HOLD said leased premises for the term of
this lease and upon the conditions as follows:

l. TERM: The term of tihe leasz shall be for a period of
forty (40) years commenciog or May 1, 1583, and ending
on April 30, 2023, unless soovner verminated as herein
provided. -

EXHIBIT »pAGE . or Y
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2. RENTAL: Lessee agrees to Pay to Lessor rent in accor- -
dance with the following schedules and procedures:

(a)

(b)

During the first rental period of this lease, a
minimum of Thirty-One Thousand Dollars ($31,000)
per year, from May 1, 1983, through April 30,
1984; a minimum of Fifty Thousand Dollars
($50,000} per year from May 1, 1984, through

April 30, 1985; and a minimum of Seventy Thou-
sand Dollars ($70,000) per year from May 1,

1985, through April 30, 1988, or the cumulative
total of the percentage and flat rents per year as
provided in (b) below, whichever is greater.

Percentage rents shall be calculated on a monﬁhly
basis and shall be based on the following percen-
tages of the gross income of the operations and

_businesses conducted on or from the leased prem-

ises. :

(1) 3% of the gross income from food sold from
~ restaurants, snack bars and delicatessens,

(2) 5% of the gross income froh on-sale alcoholic .
and nonalcecoholic beverage saleg.

13} 3% of the gross income from off-sale alco~
holic and nonalcoholics beverage sales.

(4} S% of the gross income from the sale of
gifts, novelties, souvenirs, clothinrg, lug-
gage, Jewelry, cigars, Cigarettes, ¢andy,
sundries and irncidentals of any kind.

{5) 25% of any commission or other compensa~-

ticn paid to Lessee for the right to in-
stall or operate coin-operated vending oz
service machines or devices, including
telephones, or 3% of the gross income cof
&ny such coin-operated machines or de-
vices owned, rented or leased by Lessee
or his sublessee, ‘ :

{6} 20% ¢f the gross income from the rental
cf boat herths, dcck lockers, dinghy
racks, dry storaga spaces and the sger-
vices of boat launching ang retrieving,

{7} £% of the ygross income from ship chand-
lery sales.,

W'—L-'m-g_wéﬂ-
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(c)

(8) 10% of the gfoss income from vehicle
parking and fishing gear storage spaces.

{9} 10% of the gross income from cffice spaca
rantals to mariztime-oriented sublessaes,

(10) Sixty=Two Dollars (S$62) per month for the
sale of new and used fishing boats, which
sum is in lieu of percentage rent on fish-
ing boat salas.

(11) One Hundred Forty-Three Dollars (5143) per
month for wholesale fish sales, which sum
is in lieu of parcentage rent on wholesalea
fish salas. ‘

(12) Three Hundred Seventy Dollars ($370) per
month for marine elsctronic salas, which
sum i3 1n lieu of percentage rent on
marine eliactronic sales,

(13) 3% of tha gross income from retail fish
1alns,

{14) 3% of the gross income from grocery sales.

{15) 5% of the grouss income from the rendering
0of boat service and labor including boar
repaix, painting, cleaning and similar -
activities. ' '

(16} 1lCY¥ of che gross income from any and all
activicliaes and businesses allowed under
this lease and nct ctherwise provided for
in this paragraph. ’ -

Thae term o0f this lease shall be divided intc a
sarias of rentals pericds, each counsisting of
sixty (60) months, the first such period to begin
on tha commencemant date of this leasa, The rant
for each succzassive rental period of this lasase
shall be mutually ag-eed upon by Lassor and

" Lassea. Each guccaessiva rental peariod shall

commence at the expiration of the immediactely
precading rental pericd. The last rantal period
shall %a reduced in term in order to coincide wvwith
the axpiration of this lease. It is specifically
agraad chat tig yearly minimum rental during sach
succaeding ranzal peariod ghall be not less than
7% of the average percentage rsavtal paid during
the lasr three accounting years of the previous
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(d)

zantal period.

In tha event the parties cannot agree to the rant
for a rental period, the controversy as to rent
for said pariced shall be detsrmined by three
arbitrators. Aftar notice by either party to the

- other requesting arbitraticn, one arbitrator shall

be appointed by each party. Notica of the ap-
pointment shall be givaean by each party to thae
othaer when mada. The two arbitrators shall
immediately choose a third arbitrator to act with
tham. If they fail toc select a third arbitrator,
on application by aither party, tha third arbicra=-
tor shall be promptly appointed by the then
presiding judgz of the Suyperior Court of the State
of Califommia, County of San Diego, acting in his
individual capacity. The party making the
application shall give the other party notice of
his application. "'All of the arbitrators shall be
qualif:iad real estate appraisers. Each party
shall bear tne expenses of its own appointad
arbitrator and shall bear othar expenses pursuant
to Saction 1284.2 of the Code of Civil Proceduras
of California. MHearings shall be held in the City
of 5an Diegc, California. Tha award shall be the
decision of not less than twe of the arkitracors.
Said award shall be the rant which Lassor could
deriva Ixom Lsssor's property if it ware vacant
and made available on the open markst for haw
leas.ng purposes at the commencement of the rental
period under arbicration. For the purpose Of this
arpitration procedure, the arbitrazors shall
assumae that the Lassor has a fee simple absclutae
astate. In determining what rent Lessor couléd
derive from said procperty if it were made avail-
able on the copen market for new leasing purposes,
the arb:itrators shall consider the property as if
it were available to be leased for commercial
uses. In detarmining the ratas, raturns, rents
and/or percentaqe rentals for said use and/or
uses, the arbitractors shall use and analyze only
that rental data that is found in the cpen mar-
katplace, such as is demanded and recsived oy
othar Lagsors foxr the same cr similar uses. In
3ll cases the award shall be based upon recog-

‘nized real sstata apprarsal principles and

mechods. The award determinad hy the arbitra-
tors shall ba wffective and retroactive to tha
Lirsc day of the rental pariod under arbitratien.
The award shall be in writing in the form =27 a
rapot that 1s in accordance with che powers of

EXHIBIT '—L'PAGETLOFH



(a)

the arbitrators herein, supportad by facts and
analysis and in acccrdance with law. The arbitra=
tors shall make copies of their raport availabla
to any ethical practice committee of any recog-
nized profssaicnal real astate organization.

. The arbitration shall be conductad under and sube

jact to Section 1280 chrough 12%4.2 of the Coda
of Civil Procadure of Califormia.

On or befora the 20th day of aach month Lassaa
shall render to Lassor, in a form prescribed by

‘Lagsor, a detailed raport of gross incomae for that

portion of the accounting year which ends with and
includes the last day of the previcus calendar
month. The accounting year shall be 12 full
calandar months. The first accounting year shall
begin on the first day of the first month during
which the percentage rentals describaed in this
lease become efiective. Subsaquent accountiag
Years snall begin cpon each anniversary of that
dacte duripng the leasa term or any extension
theracf. Each report shall be signed by Lessee or
his responsibla agent under penaity of perjury and
shall iaclude the following: '

(1) The total gross incoma for said porticn
of the accounting year, itemized as o
each of tha business categories tor
which a separate parcentage rental raze
i3 eatablished.

(2) Tre related itemized amounts of _
Percentage rental computad as harexn
provided and the total therect;

(3) The ctortal rental previously paid by
Lassee fcor the accounting vear within
which the precading month falls. -

Concurrently with the rendering of each monthly
statemant, Lassee shall pay tha greater ¢ tha
following two amounts: - o

(1) The total percentaga rental computed for
that portion of tha accounting ysar
anding with and including the last day
of the preceding wonth (Item (2) alkove),
lagy votal rentals previcusly paid for
the accounting vear (Item (3) ahova), or

(2) COne=-twalfth (1/12th) of the annual
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(£)

(g)

(h)

minimum rental, multiplied by the number
of months from the Seginniang of the
accrounting year to and including the
precading month, less total rentals
previously paid for the accountiag year
(Item (J) abova).

Rentals shall be dalivered to and statements
required in clause (e) above shall be filed
with the Treasursr of the San Diegqo Unifiad
Port District at .P. C. Box 488, San Diago,
California 92112. The designated place of
payment and filing may be changed at any tima
by Lassor upon tan (10) days wricten notica
to Lassaea.

In the avent Lassee is delinguent in
randering +*o Lassor an accounting of rant due
or ia remitting che rent due in zecordance
with tha rental provisians cf this leasae,
then the rent not paid when due shall bear
intaredt at the rate of Ten Per Cant (10%)
par annum fzcm tha date due un=il paid.
Provided, nowavar, that the Pors Director of
Lassor shall have the right te waive for gouod
causa any interest paymeant upon written
application of Lassee for any such ‘
dalingquancy geriod.

Lassee shall, at all =imes during the term of
this leasu, keep or cause to be xept accurave
and compiete records and doubla entry booka
of account of all financial transactions is-
the operation cf all business activities, of
whatever nature, conducted in pursuance of
the rights granted herein.  The records must
be supported oy source documents of original
antry such as sales invoices, cash register
tapes, purchiase invoices, or .other pertinent
documents.

All retail sales shall be recorded bv means of
cash registaxrs which display to the customer cha
amount of tha transac=tion and automatically issua
a receipw. All cash regiscters shall be a2quipped
with galesy totalizer ccuntars for all salas
categeorias, 4s herexn provided, and a sequential
trangaction counter, which counters are lockad in,
constantly ascumulating, and which zannct he
rasat.
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(1)

Said registars shall further contain tapes upon
which sales details and sequential transaction
numbers are imprinted. Beginning and ending sales
totalizer readings shall be mada a matter of daily
record. In addition to the above, in the event of
admission, cover charges, or rentals, Lessaa shall
also issue serially numbered tickaets for sach such
admission, covar, or rental charge and shall keaep
an adequate record of said tickets, both issuad
and unissuad.

All Lessee's books of account, records and
documentation related to this leasa or to business
cperations conducted within cr from the leasaed
premises shall be kept eithar at the leasad
pPremises or at such other locations as are
acceptable tc Lessor, and Lessor shall have the
right at any and all reasonable times to examina
and audit said books and records withcut
restriction for the purpcse of determining che
accuracy ,thareof and of tne monthly statemancs of
grcs3s inceme submitted and of the rental paid to
tha Lassor. The Por: Director of lessor shall
have the discretion to require tha installaticn of
any additional accounting methods or contreols he
may deem nacessary. In the avent the Lasssae does
hot make available the criginal records and books
of account at the leased premisas or withia the
linits of San Diego County, Lassae agrees to pay
all naecassary sxpenses incurred by Lessor in
conducting an audit at the lecation where said
records and bcoks of account are maiatained.

The cost of said audit shall be borne by Lassor
unless the avdit reveals a discrepancy cf more
than five per cent (5%) between the rent due as
reported by Lessee in accordance with this laase
and the rent due as determined by this audi:. 1In
the avent of a greater discresancy, the cost of
the audit, as determuined by the Pore Direcwor of
Lagsor, shall ba paid by Lossae.

Groade incoma, upon which the parcentage renctals
are to be based, shall includa all inconme
resvicing from occupancy or use of =he premises in
any mannar whsather by lassee, his sublaessses or
<oncesydionaires or parties operating chrough
Lasses, his sublassees or cnncessionaires, from
whatever ssurce dorived aad whether for cash or
cradit, '

Grods lncome shall include any manufacturer's or
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importer's excise tax included in the pricas of
the goods sold, aven though the manufacturer cr
importer is also the retailaer thereof, and it is
immaterial whether the amount of such excigse tax
is ytated as a separate chargae.

Gross incoms, however, shall not include any sales
or excise taxas payable by Lessee to any
governmantal agency as a diract result of
operations under this lease. Tha amount of such
taxes shall be shown on the boocks and records
slsawhare harein required to be maintained.
Refunds for goods raturned shall be deducted from
currant gross income upen their return. Bad dabeg
lossas shall not ba deducted from gross incoma.

3. USE: Lassae agrees that the leasaed premises shall be
used conly and axclusively for mooring of fishing boats;
storaga of fishing gear; wholesale and retail fish salas:
restaurant aad cocktail lounge:; retail sales of merchandise
related to the fishing industrv; mini-mart/deli; boat sales;
and offices for maritime-orientad businesses and for no
othar purposes whaticever without the written consent of
Lassor, esvidenced by resolution, first had and obtainad.
Lasseq furthsr agrees that only bona fide active fishing
boats shall be permittad tc mouor on the leased premises,

A bona fide active fishing boat is (a) a boat =hat is used
in fishing and produces a minimum of Ten Thousand Dollars
{§10,000) pax vear (which amount can ba increased by reso-:
luction frocm time zo tiwme by Lessor) in California Department
of Fish and Game tickata or (b} a boat that is involved in
at laast sixty (69) actual days of fishing in a bona fide
commercial fishery or (c) a boat that meats Lassor's definie
tion which may be established from ctime to tima for this
Leasa by Lassor but shall not be mora stringent than the
definiticon that Lassor uses for soats utilizing Lessor's G
Streeac Mcle fishing boat facilities. Lassee may, however,
permit a maximum Of ten zercent (lL0%) of its berths to be
occupied by fishing bcatis cthat are not active for one fish-

© ing deason because thay 4re undargoing extansive repairs.

Lassae 4130 agrees thac a minirum of 5,08) linear feet of
mooring spaca shall ba availabla at all times for moaring
bona fide active fishing toats; a minimum of 19,800 squara
feet of paved area shall be availaple at all times for
fishing net repair and other fishermen activitises: and a
minimum of sixty (60) autcmobile parking spaces shall bae
avarlable at all times far fishing boat ownaery and amplcy~-
aes through roserved parkiing spaces, parmit parking and/or
exclugive gata-controllad area.
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4.

CONSTRUCTICN OF IMPROVEMENTS:

“{a)

(b}

{c)

(d)

On or before the first day of December, 1983,
Lessee shall commence the construction and
diligently proceed to completion of one and
two=story buildings containing floor areas
totaling not less than 30,000 square feet nor more
than 43,000 square feet; a minimum of 200 parking
spaces, a minimum of 5,000 square feet of
landscaped area; a minimum of 13,000 square feet
of paved walkways; and refurbish the existing
piers and mooring Pilings all as shown
conceptually in the proposal of Lessee, a

Copy of which is on file in the office of the
District Clerk as Document No. 15554, which docu-
ment is by this reference made a part hereof.
Said refurbishing of the existing piers and moor-
ing pilings shall be completed by no later than
February 29, 1984, and all other construction
shall be completed by no later than February 28,
1985. In the event of any inconsistency between
the proposal and the terms and conditions of this
lease agraement, the terms ang coenditions of this
lease agreement shall prevail.

No construction of any improvement upon the leased
premises shall commence without the prior approval
of the Port Director of Lessor, as evidenced in
writing, and all such construction shall be jin--
accordance with plans and specifications which
must be submitted to and approved by the Port
Director in writing prior to the commencement of
any such construction. : -

When required by Lessor, Lessee shall pave or
pPlant ground cover, at its own Tost and expense,
cver the entire area of the leased premises not
covered by buildings. All paving or ground
cover shall be in accordance with plans and
specifications approved by the Port Director in
writing prior to the commencement of any such
Paving or planting. -

Levsee shall, as partial consideration and as a
condition of this lease, make an investment for
improvements in an amount which shall exceed Two
Million Three Hundred d¥inety Thousand Dollars
{§2,390,000), said investment to include Two
Hillion Thirty Thousand Dollars (52,030,000) »or
more for the improvements to be constructed in
this paragraph excluding refurbishing tne ex-
isting piers and mooring pilirgs; Two Hundred
€ifvy Thousand Doliars ($250,600) or more for
refurbishing the existing piers and mooring
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pilings; and One Hundred Ten Thousand Dollars
(§110,000) yequired to be paid by Lessee to
Lagsor for t=hs purchase of improvements da-
scribed in Paragraph 40 of this Lease. It is
agreed that the cost of improvements made cn the
lease premises prior to the commencament of this
- Lezsa, but subsaquent to Saeptember L, 1982, shall
be included and calculated towards satisfying thae
investmant requirements of constructing new im-
provements undar this Leasa.

{e) Within sixty (60) days following complation of
any substantial improvement within che leased
promises, lassee shall furnish Lassor an item-
izad statement of actual construction cost of
such improvement. The statement of cost shall
De sworn to and signed by Lessee or his respon-
sible agent under penalty of perjury.

S. IMPROVEMENTS: Lessee mav, at its own expansa, maka

any alterations or changes in the leased premises or cause
to be built, made or installed thereon any structures, ma-
chines, appliances, utilitias, signs or other improvements
necesgary or desirable for the use of said premises and may
alter and repair any such structuras, machines or other im-
provements; provided, howaver, that no alterations and

~changes shall be mada and no Structures, machines, appli-:

ances, utilities, signs or othar ioprovements shall be made,
built or installed, and no major repairs therato shall be
made except in acccrdanca with Plans and specifications pre-
viously submitted to the POrt Director of Lessor and ap=-
provad in writing by him.

Lessee furthar agrees that nc banners, pennants, flags, -
eye~catching spinners or other advertising devices, nor any
temporary signs shall be permitted to be flown, installed,
placed, or erected on the premises wichout writtan consent
of the Port Diractor of Lassor. :

§. TITLE TO IMPROVEMENTS: Structures, installations or
improvements of any kind now existing or herea‘:er placed on
tha laasad pramises by Lessee shall at thae option .of Lassor
be ramoved by Lessea. Lessor may exercise said option as to
any or all of the structurey, installations and improvemancs
eithar bafors or afinr the expiration or sooner teImination
of this lease. If Lasgor exercises such option, lLassee
shall ramove such structures, installations or improvemesnts
within sixty (60) days aftar the expiration of =he term of
this leasze or scoraer vemnination thareot, If Lassee fails
to remove such suructures, installations or improvaments
within said sixty (60) davs, the Lessor shall have the right
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to have such structures, installations or improvements
removed at the expensa of Lessee. As to any or all struc-
tures, installations or improvements that Lassor does not
exarcisa said option for remcval, title therato shall vest
in the Lassor without cost to Lassor and without any payment
to Lassas. -

Machines, appliances, equipment and trade fixtures

of any kind now axisting or hereaftar placed on the leasad
premises by Lessee shall ba removed by Lasses within sixty.
(60) days aftar the aexpiration of the term of this lease or
soonar taermination thersof; provided, however, Lessae agrees
to repair any and all damage occasioned by the remcval
thersof. If any such machines, appliances, equipmant and
trade fixtures are act removed within sixty (60) days aftar
the tarmination of this lease, tha same may be considered
abandcned and shall thereupon become the property of Lassor
without cost to the Lessor and without any payment to
Lessees; except that Lassor shall have the right to have the
same removed at tha expanse cof Lassea,

During any period cf time employed by Lassee under this
paragraph to remove structures, installations, improvemants,
machines, appliances, eguipment and trade fixtures, Las-
sea shall pay runt to Lessor in accordance with the leass
which said rent shall ba prorated daily.

7. LIENS: Lassee agrees that it will at all times save
Lessor free and harmlass and indemnify it against all claims
for labor or materials in connaction with improvements,
repairs, or altarations on the leased premises, and the
costs of defending against such claims, including reascnable
actornay's faas, - x

‘In the event that any lien or levy of any nature whatscever
is filed agqainst the lease premises or the leasehold intar-
ests of the Lessee tharain, the Lessee shall, uporn written
requast of Lassor, deposit with Lessor a bond .
conditioned for the payment in full of all claims upon which
said lian or levy has bean filad. Such bond shall be
acknowladged by Lessee as principal and by a corporation,
licansed by the Insurance Commissicner of the State of
California to transact the business of a fidality and sure=v
insurance company, as suresty. Lessor shall have the right
to declare this lease in default in the avaent the bond
required by this paragraph hai not been deposited with the
Lassor within tan (1G) days aftar written request has been
delivarad to Latsew.

8. LEASE ENCUMERANCE: Lessea understands and agrees thac
it cannot encumber the lsasa, leasehold estcate and the
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improvements thareon by a deed of trust, mortgage or other
security instrument to assure the payment of the promissory
note of Lessee without the prior express writtan consent by
resolution of Lessor in esach instance. If any deed of
trust, mortgags or othar security instrument that encumbars
the leasa, leasehold estats and the improvements thereon is
entered intec by Laessee without Lassor's prior express
writtan consent, Lessor shall have the right to declare this
lease in default. :

If a deed of trust, mortgage, Or other sacurity instrument
which Lessor has consanted to by resclution, should at any
time be in daefault, befors Lessee's interest under said
lease may be sold as part of aay foreclosurs or trustse's
sale or be assigned in lieu of foreclosurae, the prior
exprass writtan consant by resolution of Lassor shall be
obtained in sach instance. Howaver, the original benafi-
ciary of the deed of trust; the origqinal mortgages of the
mortgage, and the original holder cf the security instrument
which the lLessor has consenced to by resolution may puzrchasa
the Lessee's interest at a foreclosure or trustee's sala or
accept assignment of the lease in lieu of foreclosurs,
without the requirament of any further consent on the part
of Lasasor provided said party, as an express condition
precedent, agrees in writing to assuma sach and every
obligation under the lease. Furthermore, befors any said
original bdeneficiary, mortgagee, or holder of a securicy
instrument, or any cther conssnted-co assignae or purchasaer
may subsaquently agssign or sublat any of tha leasshold or
Lessea's interest, it shall obtain the Lesgsar's prior -
exprass written consent by resolution. The decision of the
Board of Port Commissicners of Lassor as to such assignae,
purchaser, or subtanant shall be final.

. ASSIGNMENT-SUBLEASE: Lessee shall not assign or ,
transfar tha whole or any part of +his lease or any interast
therain, nor sublaase the whole or any part of the laased
premises or any right or privilege zppurtanant thereto, nor
centract for ths management or operation of ths whole or any
part of the leased premises, nor parmit the eccupancy of any
part thareof by any other perscn or entity, nor garmit
cransfer of the laase or possession of the leased premises
by any changes in the ruspective interasts of any of the
axisting partners of Lessee, including without limitacjon,
any withdrawal, admitzancd or change of the partnership
intarasts, or dissolution of cha partnarship, whether
voluntary, involuntasy, by operaxion of law, or otheswizs,
without the consant of Lassor, evidenced by resolution,
first had and cbrainad in each instance. It is mutvally

-agreed that the qualificavions of the partners are a gact of

the congideration of the granting of this lease and the
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partnars do hareaby agree to maintain active control and
supervision of the operations conducted on the lsased
premises. Any such assignment, transfer, hypothecation,
withdrawal, admittance, dissclution, or change, in whola or
in part, including without limitation as a result of an
election or action by tha partnars, whethar voluntary or
iavoluntary, by operation of law or otherwise, of the leasa
or any interest therein, or any sublease, or any management
or operating contract, or, including without limitation,
changas in the respective partnership interests of any of
the partners, shall be deemed an assignment or sublease
prohibited hereby and shall not be valid or effactive
without the prior express writtan consent of Lessor, first
had and obtained in each instance; provided, howevar,
nothing herein contained shall be construad to pravent the
occupancy of said premisas by an employea or business invi-
teae of Lessaae.

13. DEFAOLT: It is mutually understood and agread thae %
any default be made in the payment of rental herein providad
or in the performancas of the covenants, conditions, or
agreaments herein (any covenant or agreement shall be
censtruad and considered as a condition), or should Lassee
fail to fulfill in any manner the uses and purposes for
which said pramises are leasad as ahove statad, and such
default shall not be cured within five (5) days after
written notice thereof if default is in the submittal of a
report of gross income if required in this leasa or ten (10)
days after written notice thereof if default is in the
parformance of the failure to use provisions pursuant to -.
paragraph l4 of this lease, or thirty (30) days after
written notice thersof if default is in the payment of rent,

or sixty (60) days after written notice theveof if default .

is in the performance of any other covenanc, coendition anc

agreements (any covenant or agreement shall be construed and

considered as a condition), Lassor shall have the right to
imnediately terminate this lease; and that in cthe event of
such terminatiocn, Lassee shall have no further rights
hereundar and Lassee shall thereupon forthwith remove Zrom
said preamises and shall have no furthar right to claim
thereto, and Lessor shall immediately thersupon, without
recourse to the courts, have the right to reentar and take
possassion of the leasad premises. Lassor shall further
have all other rights and remedies as provided by law,
including without limitacion tha rTighnt to recover damages
from Lessea in the amoult necessary to compansate the Lassor
for all ths datriment proximataly caused by the Lassee's
failure to perform his obligations under the lease or which
in the ordinary coursa of thiags would be likely %o result
thers{ron.

EXHIBIT* 4 " PAGE 13 OF 3"
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In the avent Lessor consents to an encumbrance of the Laasa
for security purposes in accordance with paragraph 8 of this
leasa, it is understood and agrsed that Laessor shall furmish
copies of all notices of defaults to the beneficiary or
mortgages under said encumbranca by certified mail contenm-
poraneocusly with the furnishing of such notices tc Lessae,
and in the event Lessee shall fail to cura such default or
defaults within the time allowed above, said beneficiary or
mortgagee shall be affordead the right to cure such default
at any time within fifteen (15) days following the expira=
tion of the period within which Lassee may cure such de=-
fault, providad, however, Lessor shall not ba required to
furnish any further notice cf default to said beneficiary or
mortgagaes.

In the event of the termination of this lease pursuant to
the provisions of this paragraph, Lessor shall have any
rights to which it would Be entitled in the avent of the
expiration or socner termination of this laease undez the

provisions of paragraph 6.

ll. BANKRUPTCY: In the avent Lassaa becomes insolvant,
makss an assignment for tha benefit of creditors, becomaes
the subject of a bankruptev proceeding, reorganization,
arrangement, insolvency, receivership, liquidation, or
dissolution proceedings, or in the event of any .judicial
sale of Laessee's intarest under this lease, Lessor shall
have the right to declare this leasze in dafault.

The conditions of this paragraph shall not be applicable &r
binding on Lassee or the beneficiary in any deed of tuse,
moxtgage, Or other sacurity instrument on the demised
premises which is of record with Lessor and has been con-
sented to by resolution of Lessor, or te said benaficiary's
successors in interast consanted to by resclution of Llessor,
as long as there remains any monies to be paid by Lessee to
such beneficiary under the terms of such deed of truse;
provided chat such beneficiary or its successors in inter-,
est, continuously pay to the Lessor all rent due or coming
dua under the provisions of this lease and the premises are
continuously and activaly used in accordance with paragraph
14 of this lease. :

12. EMINENT DOMAIN: 1If the whole or a substantial part of
the premises hereby leasad shall be taken by any public
authority under the power of aminent domain, then the term
of this leasa shall coase as to the part so taken, from the
day the possession of that part shall be taken for any
public purpose, and the rent snall be paid up to that day,
and from that day Lassee shall have the right aithar to
cancel this lease and declars “he sama null and vcid or ro
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continue in the possaessicn of the remainder of the sama
under the terms herein provided, except that the minimum
rant shall be reduced in proportion to the amount of tha
premises taken. All damagas awarded for such taking shall
belong to and be the property of Lassor whether such damages
shall be awarded as compensation for diminution in value to
tha leasehold or to the fee of the premises herein leased;
provided, however, that Lassor shall not be entitled to any
award made for the taking of any installations or improve=-
ments on the leased pramises balonging to lLessee.

1J. SUPERSEDURE: This leasa upon becoming effective shall
superseda and annul any and all permits, leasas or rental
agreements heratofore made or issued for the leased premises
betwaen Lassor and Lasgaee, and any such permits, laasas or
rantal agreemants shall hareafter be void and ¢of no effact
except as to any rentals and/or fees which may have accrued
thersunder. . .

l4. USE OBLIGATION: It is mutually agreed that a condition
for the granting of this lease is the active and continuous
use of the premises by Lassee, except for failure of use
causad by reason of wars, strikes, riots, civil commotion,
acts of public enemias, and acts of God, for the purposes
harein described, in that said use enhances the value of the
tidelands, provides needed public service, provides addi-
ticnal employment, taxes, and other benefits to the general
econcmy of the arsa. ’

15. MAINTENANCE AND REPAIR: As part of the consideration.
for the leasing thereof, Lassee shall maintain and repair
the leasad premises; all improvements of any kind which have
been or may be arected, installed or made thereon; and the
Sewage pump station and sewer lines on tha adjacsnt prop=-
erty which serve the leased premises in good and substantial
repair and coendition, including without limivation the
painting thereof, and shall make all necessary repairs and

-altarations thereco hereby waiving all right to make repairs

at the expansa of Lassor as provided in Saction 1942 of the
Califcrnia Civil Code and all rights provided by Section
1941 of said Code. [lassor shall not be requirsd at any time
to maintain or to make any improvements or repaizs whatso=-
ever on or for the benefit of the leased premises.’ Lassde
shall, as further considsraticn for the leasing thezsof,
keap the pramises in a c¢lean and saritary condition and pro=-
vide proper containery for and keep the demised premises
free and clear of rubbish, jarbtage, and other waata. Lassor
shall at all times during ordinary business hours have the
right to enter upon and inspect the leased premises and any
improvemants thexaon.
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16. DERFORMANCE BOND: No major construction shall be
commenced upon the damised premises by Lessee until Laessee
has seacured and submittad to Lessor performance dbonds in thas
amount of the total estimated constructicn c¢ost of improve=~
ments to be constructed by Lassee. In lieu of said perfor-
mances bonds, the Port Director of Lessor may at his sola
discration accapt the performance and labor and material
bonds supplied by Lassae's contractor or subcontractors, or
performance guarantaees, or other satisfactory evidance that
said construction will be timely completad. Said bonds must
be issued by a company qualifiad to do business in the Stacte
of California and be in a form acceptable to Lassor. :

17. TAXES AND UTILITIES: This lease may result in a
taxable possessory intsrest and be subject to the payment of |
property taxas. Lasses agrees tc and shall pay before
delinquency all taxas and assessments of any kind assessed
or leviaed upon lLessee or the leased premises by resascn of
this leasa or of any buildings, machines, or cothar improve-
ments of any nature whatscever erected, installed or main-
tained by Lassee or by reason of the business or othar
activities of Lassee upon Or in connection with the leased
premises. Lesseea shall also pay any fees imposed by law for
licensas or permics for any business or activities of Lassee
upen the leased premisas or under this leasa, and shall pay
before dalinquency any and all charges for utilities at or

_on the leassd premises.

18. CONFORMANCE WITH RULES AND REGULATIONS: Lassee agrees
that in all activities cn or in connection with the leased
premisas and in all uses thereof, including the making of
any alterations or changes and the installation of any
machines or othar imprcvements, it will abide by and conform
to all rulas and requlations prescribed by the San Diago
‘Unified Porr District Act, any ordinances of the City in
which the leased land is locacted, including the Buildiig
Code tharaof, and any ordinances and general rules of cthe
Lassor, including tariffs, and any applicabla laws of thea
Stata of California and Federal Government, as any of the
same now exist or wmay hersaftsr be adoptad or amendad.

19. NON=DISCRIMINATICN: Lessee agrees not to discriminacte
against any person or class of persons by reason 0f sex,
color, races, raligion, or national origin. If tha use
provided for in thias lease aliows the lessee to offer
accommodaticons or services to tha public, such accommo-
dations or services shall be cffered by the Lassee to the
public on fair &nd raasonabla torms.

20. PARTIAL INVALIDITY: 1If any tarm, covenant, condition,
or provision of this lease is held by a court of competent

EXHIBIT "_d._." PAGE .lLOF -2.2
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jurisdiction to be invalid, void or unenforceabla, the
remainder of the provisions hereof shall remain in full
force and effect and shall in no way be affected, impairad,
or invalidated thereby.

21. HOLD HARMLESS: Lessee shall defend, indemniiy, and
hold harmless Lessor, its officers and employees against
causas of action, liability, damage, and expensa, including
reasonable attorney's fees, for judicial ralief of any kind,
for damage to property of any kind whatscevar and to whom=
aver belonging, including without limitation Lassae or its
employses, or injury or death of any person Or persons,
including without limitation Lessee or its employees,
resulting directly or indirectly from granting and perfor-
mance of this lease or arising from the use and cperation of
the leased premises or any dafect in any part thoxseol.

22. SUCCESSORS IN INTEREST: Unless otherwise provided in
this leasa, the taerms, covenants and conditions herein shall
apply to and bind the heirs, successors, executors, admin-
istrators, and assigns of all the parties herxeto, all of
whom shall be jointly and severally liable hersundar.

23. EASEMENTS: This lease and all rights given hereunder
shall be subject to all easements and rights-of-way now
existing or haraetofore granted or reserved by lLassor ia, to
or over the leased premises for any purpose whatsoever, and
shall be subject to such rights-of-way for reasonable
access, sawers, pipelines, conduits and such telephone, -
cabla telavision, talagraph, light, heat, or power lines as
may from time to time be determined by Lessor to be in the
baest intarests of the development of the tidelands.

Lessor agrees that such easements and rights-cf-way shall ce
so located and installed as to produce a minimum amount of
interference to the business of Lassee.. -

24, TITLE OF LESSOR: Lassor's title is derived from the
provisions of the San Diego Unified Port Distxict Act,
Appendix 1, Harbors & Navigation Code, and is subject to the
provisicns of said Act. This lease is granted subject to
the terma and conditions 2f said Act.

25. INSURANCE: Lassee shall maintain insurancs acceptable
to Lessor in full forcs and effect throughout the term of
this lease. The policiaes for said insurance shall, as a
minimum, provide the folloewing forms of covarage:

A. Comprenengive Public Liability (¢covering premises
and operaclons

ocuer—_ & =pace jforﬂ
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1. Five Bundrad Theousand Doellars ($500,000)
bodily injury., each person;

2. One Million Dollars ($1,000,000) boedily
inivry, each occurrence; and

3. One Hundred Thousand Dollars ($10Q,000)
- property damage.

Fire and Extended Coverage, including water damage
. and debris cleanup provisions in an amount not :

lass than nine<y percent (90%) of full rsplacement
valua of all improvements located within the
leased premises. The fire and axtended coverage
policies shall provide that any insurance proceeds
in excass of 55,000 rasulting from a loss under
said policies shall be payable jointly to Lasscr

‘and Lassee in crder thac said preoceaeds will be

rainveszed in rebuilding and/or repairing the
damaged portions of the leased premisas; provided,
howaver, that within the period during which there
is in existance a mortgage or deed of trust upon
the laasehold given by Lessee with the prier

" consent of Lessor, then and for that perioed all

fira and extandad coverage policies shall be made
payabla jointly %o the mortgagee or beneficiary
and Lossee, and any proceeds collected therefrom
shall ba hald by said mortgagee or beneificiary Zor
the following purgcsges:

(1) As a trust fund to pay for the racon--
struction, repair, or replacement of the
damagad or destroyed improvaments in
kind and scope in progress payments as

" the wark is performed with any excess
remaining after completion of said work
toc be retained by said mortgagae or
benaficiary and applied to reduction of
the debt secured by such mortgage or |
deed of trust and with any axcess
remaining aftar full payment of said
dabt to be paid over to Lassaee; 0OX

{2) In the evenz that this lease is tar-
minated with consent of both Lassor and
portgages or bensficiary and said
improvements are not recongtructed, '
zepairad, cr replaced. the insurarnca
proceads shall be retained by said
mozregagae or beneficiary to the extent
necessary to fully discharge the dabt

ocuer- A - mee.i_:’:_opﬂ
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~ secured by said mortgage or deed of
trust and said mortgagee or beneficiary
shall hold the balance thereof without
liability to restora the- premises to a
neat and clean condition and then for
Ledgsor and Lassee as their interasts may
appeacx.

c. Blankat Contractual Coverage

The Comprehensive Public Liability insurance shall be in
force the first day of the term of this lease, The Fire
insurance shall be in force upcn the dates of complation of
construction of sach major insurable improvement by Lasses.

Cartificates in a form acceptable to Lassor avidencing the
existence of the necessary insurance policiaes shall ba kapt
on file with Lessor during the entire tarm of this lease.

Lessor shall retain the right at any time to review the
coverage, form, and amount of the insurance required hereby.
If, in che opinion of Lassor, the insurance provisions in
this lease do not provida adequata protaction for Lessor
and/or for members of tha public using the leased pramises,
Lessor may require Lassee to obtain an insurance sufficient
in coverage, form and amount to provide adequate protection.
Lesgsor's requiraments shall be resasonable but shall be
designed to assure protec+tion from and against the kind and
extent of risk which exist at the time a change in insurance
is requirsed. . .

Lassor shall notify Lessee in writing of changes in the
insurance requirements and, if Lessee does not deposit
certificatas aevidencing accaptable insurance policies with
Lessor incorpocrating such changes within sixty (60) days of
recaipt of such notice, this leasa shall be in defaule
without further notice to Lessee, and lassor shall be
entitled to all legal remedies.

The procuring of. such required policies of-insurance shall
not be construed to limit Lessee's liability hereunder, nor
to fulfill the indemnification provisions and requiremencs
of this lease. Notwithstanding said policies of -insurance,
Lessea shall be obligated for tha full and total amount of

-any damage, injury, or loss caused by negligence or naglect

connected with this lease or with thea usa or occupancy of
the leased pramiges.

26. POLICY OF LESSOR: It is the policy of the Lesscr that
prevailing wage rates shall be paid all persons who ara
enployed by lLassee on 2hae tidelands of Lassor.

BT ~_A_'PAGEJ_9.OFQ_£
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27. WARRANTIES~-GUARANTEES-COVENANTS: Lassor makes no
warranty, guarantes, covanant, including but not limitad to
covenants of titlas and quiec enjoyment, OT averment of any
nature whatsoever concarning the condition of the leased
premises, including the physical condition therecf, or any
condition which may affect the leased premises, and it 1s
agreed that Lassor will not be responsibla for any loss,
damage or costs which may be incurred by Lassee by reason of
any such condition or cenditions.

28. DAMAGE TC OR DESTRUCTION OF PREMISES: In the event of
damage to or destruction by fire, the elements, acts of God,
or any other causa, of Lassee-constructad improvements _
locatad within the demised premises or in the evant Les-
gee~constructad improvements locatad withia the demised
premises ars declared unsafe or unfit for use or occupancy
by a public antity with the authority to maks and eniorce
such declaration, Lassee shall, within ninety (90) days,

' commence and diligently pursue to completion the repair,

raplacement, or reconstruction of Lnprovements nacessary to
parmit full use and cccupancy of the demised premises for
the purposes required by this lease. Repair, replacement or
reconstruction of improvements within the demised premises
shall ba accomplishad in a manner and according to plans
approved by LlLessor; provided, howaver, Lassee shall not be
obligated to repair, reconstruct or replace the improvements
following their destruction in whole or substantial part
except to the extant the loss is covered by insurance ,
required to be carried by Laszee pursuant te paragrapn 25 of .
this Lease (or would be covered whether or not such required
insurance is actually in effect). If Lassee elects not to
restore, repair or reconscruct as herein provided, then the
Leasa shall tarminate and Lessor shall have any rights to
which it would be antitled under the provisions of paragraph

6' ——

29. QUITCLAIM OF LESSEE'S INTEREST UPON TERMINATION: Upon
rermination of this lease for any reason, including but not
limited to termination because of default by Lessee, Lassae
shall exacuta, acknowladge and deliver to Lassor within
thirty (30) days after receipt of written demand therefor a
good and sufficient deed whersbdy all right, titls and
interest of lLassee in tha demiged premises is qujtclaimed to
Lessor. Should Lesses fail or refuse to deliver the ra=-
quired deed tc Lessor, Leasor mav prepars and record a
notice reciting tha failurs of Lassee to axacutse, acknowl=
adge and deliver such deed and said notice shall be conclu-
siva evidence of the termination of this lease and of all
right of Lassaes ox those claiming under Lasgsee in and to the
demised premisaes.

EXHIBT A PAGE Q of z,z
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30. PEACEABLE SURRENDER: Upon the expiration of this lease
or tha earlier tarmination or cancellaticn thereof, as
harein provided, Lassee will peacsably surrender said
premisas to Lessor in as goed condition as said premisas
were at the date.of this lease, ordinary wear and tear

sxcapted.

1. WAIVER: Any waiver by Lessor of any breach by Lassee

" of any one or more of the covenants, conditions, or agree-

ments of this laase shall not be nor be construed to be a
waiver of any subsequent or other breach of the same or any
othar covenant, condition or agreement of this lease, nor
shall any failura on the part of Lessor toc require Or exact
full and complete cocmpliance by lLessee with any of the
covenants, conditions, or agreements of this lease ba
construaed a3 in any mannher changing the tearms hereof or to
pravent Lassor from anforciag the full provisions hereof.
The subsequent accaptance of rent hereunder by Lessor shall
not be deemed to ba a waiver of any preceding sreach by
Lassee of any tarm, covenant, or condition of this lease,
other than the rfailure of Lassee to pay the particular
rental so accepted, regardlass of Lessor's knowledge of such
.preceding breach at tha time of acceptance of 3such rent.

32, BOLD CVER: This lease shall terminate without further
noticea at oxpiration of the term. Any holding over by
Lasseoe after aither expiration or termination shall not
¢onstituta a renewal or extension or give Lassea any rights
in or to the leased premises. If Lassea, with Lassor's
consent, rama2insg in pocsasession of the leased premises after
expiraticn or termination ¢f the term or aftar the date in
any notice given by Lessor to Lessee terminating this lease,

- such possession by Lessaee shall be deemed to be ‘a month-~

to-month tenancy taerminable on thirty (30) days notice given
at any time by either party. During any such month=-tc-month
tenancy, Lassae shall pay all renet required by this lease,
and if parcentage rent is required by the lease, it shall be
paid monthly cen or befcre the tenth (10th) day of each
month. : ..

All provisions—of this lease, except those pertaining to
term, shall apply to the menth-to-month tanancy.

31. SECTION EEADINGS: The section headings contained
herein are for cocnveniaence in reference and are not intended
to define or limit tho scops of any provisgion thezeof.

J4. ENTIRE UNDERSTANDING: This lease contains the entire
_and ‘only undarstanding snd agreemant of the parties, and
Lagsee, by accapting thea same, acknowledges thar there is no
other wrictaen or oral undarstanding or agreement between the

EXHIBIT L.L“ PAGEﬁ.Lopﬂ
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parties with respect to the demised premises and that this
lease supersedes all prior negotiations, discussions,
obligations and rights of tha parties hereto. No waiver,
modification, amendment or alteration of this lease shall ba
valid unless it is expressly in writing and signed by
authorized persons of the parties hereto. Each of the

- parties to this lease acknowledges that no other party, nor

any agent or attorney of any other party, has made any
promise, reprasentations, waiver or warranty whatsocaver,
expressed or impliad, which is not expressly contained in
writing in this lease, and, each party further acknowledges
that it has not executed this lease in reliance upon any
collateral promise, reprasentation, wailver oOr warranty, or
in reliance upon any belief as to any fact not expressly
recited in this laasa. )

35, TIME IS OF THE ESSENCE: Time is of the essencs of each
and all ¢f the tarms and provisions of this lease and this
lsasa shall inure to the benefit of and be binding upen the
parties herato and any successors of Lassee asg fully and to
the same extent as though specifically mentioned in each
instance, and all covesnants, stipulacions and agreements in
this lease shall extand to and bind any assigns and subles-
sees of Laessen.

36. ATTORNEY'S FEES: In the event any suit is commenced by
Lassor against Lessea to esnforce the payment of any rent due
or to enforce any of the terms and conditions hereof, or in
‘case Lassor shall commence summary acticn under the laws of
the Stats of California relating to the unlawful detenticon
.of proparty, for the forfeit of this Leasa, and the pos-
session of 3aid premises, provided Lessor effects a recov-
ery, Lassea shall pay Lessor all costs expended in any such

. action, togather with a reasonable attorney's fee to be -

fixed by tha Court. : —

37. NOTICES: Notices given or to be given by Lessor or
Laessee to the other may be personally served upon Lassor cr
Lassaa or any parson hereafter authorized by either in .
writing to raceiva such notice or may be sarved by certified
lattor addressed to tha appropriate addroass hereinafter gatc
forth or to such other address as Lassor and Lessee may
heresaftar designate by written nctice. .

To Lessor To Lassee

port Director - General Partner "

San Diego Unified Port Districe North Harbor Landing Limicaed
Post Qffice Box 438 225 Broadway, Suite 900

san Diego, CAliﬁo;nia 32112 San Diago, CA 92101

ENNBW!L-l!-..?nmm;2110p£251
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Said notices shall also be served by certified letter to the
beneficiary of any deed of trust, mortgaga, or cother secur-
ity inscrument of recozd with Lesscr and consented to by
resolution of Lassor who has notified Lassor in writing of
its dasire to receive said noticse.

38. REMOVAL OF MATERIALS: Lessees hereby agrees that upon
the expiration of this leaase or the sconer tarmination as
hearein provided, it will remove within sixty (60) days all
ships, vassaels, barges, hulls, debris, surplus and salvage
materials from the land and water area forming a part of or
adjacent to the leased pramises, so as to leave the same in
as good condition as whaen first cccupied by Lasses; pro-
vided, however, that if any said ships, vesssls, barges,
hulls, debris, surplus and salvages materials shall not be so
removad within sixety (60) days by the Lessea, Lassor may
ramove, sall and dastroy the same at tha aexpense of Lessae
and Lagssae hereby agrsees . te pay to Lassor the reasonable
cost of such ramoval, sala or destruction; or at tha option
of Lassor, the title to said ships, vessaels, barges, hulls,
dabris, surplus and salvage materials not removed shall
becoma the property of Lassor without cost to Lessor and
without any payment to Leassae. '

During any period of time amplovaed by Lessee under this
paragraph te remove ships, vessals, barges, hulls, debris,
surplus and salvage materials, Lassee shall continue to pay
the full rental to lessor in accordance with this lease
which said rental shall be prorated daily. :

39. EQUAL EMPLOYMENT OPPORTUNITY: Lasgssee shall not dis-
criminate agalinst any -employee or applicant for employment
because of race, color, religicn, sex or natiocnal origin and
shall take affirmacive action to assure applicants are
employed and that employees are treated during employment
without regard to race, color, religion, sex or national
origin. Except during the time Lassee is exempt pursuant to
written policy of Lesscr, Laessee shall submit to Lessor for
reviaw and approval a written affirmative action program.to
attain inmproved employment for raciai and athnic minorities
and woman and during the term of this lease shall further
make available employment records to Lassor upon raquast.
Lassae shall cartify in writing to Lessor that Lassee is in
compliance and throughcout the tarm of this leasa will comply
with Title VII of the Civil Righzs Act of 1964, as amended,
the Califormnia Fair Enployment Practices Act, and any other
applicable Faderal, Stata, and local luaw, regulation and
policy (including without limitaticn those adoptad by
Lasgor) relating to equal amployment opportunity and affir-
mative action programs, including any such law, requlation,
and policy hereinaftar asnactad.

excsr—_ 4 - PAGE_{&QFﬂ

23



M O M M O N N M RN M M N N W

Compliance and performance by lLessee of the equal employment
opportunxty and affirmative action program provision of this
lease is an express condition hereof and any failure by
Lessee to so comply and perform shall be a default as
provided in said lease and Lessor may exercise any right as
provided therein and as otherwise provided by law.

40, PURCHASE OF IMPROVEMENTS: Lessee shall pay Lessor the
total amount of One Hundred Ten Thousand Dollars($§110,000)
for the purchase of all of Lessor's right, title, and
interest in the improvements located on the leased premises.
These improvements consist primarily of five (5) piers of
2,730 square feet; 2,765 square feet; 3,075 square feet;
3,085 square feet, and 2,785 square feet. Lessee agrees to
demolish the existing small office building and asphalt
paving by no later than January 31, 1985, Said total pur-
chase price of One Hundred Ten Thousand Dollars ($110,000)
shall be paid as follows:

(a) The sum of Eleven Thousand Dollars ($11,000) cash
to be paid on or before the commencement date of
this lease.

(b) The principal sum cof Ninety=-Nine Thousand Dollars
($99,000) together with interest thereon from the
commencement date of this lease at the rate of
thirteen percent (l13%) per annum on the deferred
balances until paid; said principal and interest:
shall be paid in monthly installments of not less
than One Thousand Two Hundred Fifty-Two Dollars
and Fifty-Nine Cents (51,252.59) each; the first
said installment shall be paid on or before the
tenth day of the seccond month of this lease and
thereafter on the tenth day of each and every-

~ month until pald -

Said payments shall be credited first to the payment of
accrued interest, and the balance of such payment in excess
of said interest shall be credited upon the principal, and
.thereafter interest shall be charged only upon the remaining
unpaid part of the principal. Said payments to continue
until the aggregate amount paid on principal shall equal the
total principal sum due Lessor herein.

In the event Lessee fails to timely make payment of any sum
or of any installment payment as required herein, Lessor
shall have the rxight to declare this lease in default in
accordance with the provisions of Paragraph 10, "Default"
and terminate said lease; provided, however, in the event
gaid sum and installment payments are timely made and the

EXHIBT '._A_.'mﬂofﬂ
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total purchase price of One Hundred Ten Thousand Dollars
{$110,000) is fully paid by Lessee to Lessor, all of Les-
sor's right, title and interest in said improvements shall
vest in Lessee. Nevertheless and in any event, from the
commencement date of this lease, said improvements are and
shall be considered improvements subject to the provisicns
of Paragraph 6, "Title to Improvementg”

Lessee acknowledges prior inspection of said improvements
and the conditions thereof and agrees that no representa-
tions as to condition cor &adeguacy ¢f the improvements have
been made by or on the behalf of Lessor. Said improvements
are sold "as is" without representation, warranty or guare
anty as to quality, character, size, or kind, or that the
same are in condition or fit to be used for the purposes for
which intended.

Lessor has not collected any sales, transfer, or similar
taxes from the Lessee’ covering the purchase of said improve-
ments. In the event that it is determined that the sale of
said improvements is subject to tax, Lessee shall immedi=-
_ately pay said tax (under protest or otherwise). If paid
under protest, Lessee may pursue at its sole expense any
legal remedy available to recover said payment from the

taxing authority.

41. MOORING SPACE RENTS: Lessee shall publish prior to
December 1 of each year a schedule of mooring space rents
for boat berthing (the rate schedule) that will be charged
to mooring space occupants for the succeeding l2-month
period commencing December 1. The rate schedule also in-
cludes the use by the mooring space cccupants of Lessee's
fishermen activities area and also the automobile parking
spaces required in paragraph 3 of this lease. Lessee shall
not charge any fee for the use of such areas and spaces. At
the commencement of this lease, Lessee's rate schedule for
the 5,083 linear feet of mooring space existing on Parcel
No. 2 totals One Hundred Fifty-Seven Thousand Five Hundred
Seventy-Three Dollars ($157,573). Commencing in 1983,
Lessee shall have the annual opportunity to adjust its rate
schedule. The rate schedule shall ke adjusted upward or
downward on December 1 (the adjustment date) of each vear so
that the total of the mooring space rents under the rate
schedule shall correspond to the following computation:

*The base figure for computing the adjustment is the monthly
index figure for July of the prior year, as shown in the
Consumer Price Index for All Urban Consumers for San Diego,
Californiea, All Items based on the period 1967 = 100 as pub-
lished by the United States Department of Labor's Bureau of
Labor Statistica. The index figqure for the adjustment date
is the monthly index £igure for July of said Consumer Price
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tndex for All Urban Consumers immediately praceding tha ad-
justment datae.

“The cne-year increase or decrease batween the base figure.
and the index figure shall ba computad and 40% of the in-
crease or decreasa shall be added in the case of an increasa
or subtracted in the case of a decreasa from l00% to arrive
at the percsentage to ba applied to the rates schedule total
currantly in effact. For example, assuming the base figure
is 110 and the index figure for the adjustment date is 121,
the percantaga increase would be 121 - 110 = 11 = 110 = 1OW%.
Forty percent of the 1l0% incrsase would be 4% and adding

100% would equal 104%.

"The parcentage calculated shall be appliad to tha rate
schadula total in effect on December 1 of the prior year.
The new rata schedule total shall be the maximum amount

for all mooring spaces that Lessee can charga for tha suc-
ceeding annual periocd of December 1 -~ November 10. Lessee
shall have the discretion on a fair, nondiscriminatery and
equitable basis to adjust tha rents for the individual moor-
ing spacss as long as the total rants do not exceed the rate
schedule total as calculatad herein.

*"In the event the Consumaer Price Index for All Urban Consu-
mers for San Diego, California, All Items is no longar pub-
lished, the index for the adjustment data shall be the one
raported in the U. S. Department of Labor's comprahensivae
official index most nearly answering the foregoing de-
scription of the index. If an index is calculated from a-
basa diffarant from the basa period 1967 = 100, the base
figure usad for calculating the adjustment percentage shall
first be convarted under a formula supplied by the Bursau.

"1f the above-described Department ¢f Labor indices are no
longexr published, another index genaerally recognized as
authoritative shall be substituted by agreement of the par-
tias. If they are unable to agree within 60 days after de-~
mand by aither party, a substitute index will be salected
by the Chiaf Officer of the San Francisco Regional Office
of the Bursau of Labor Statistics or its successor.

"Notwithstanding tha publication dates of the index, the
effactive date of thae rent adjustment is on December 1 of
each year. Until saié rate schedule adjustment can be rea-
sonably determined by indax publication, Lassea shall con-
tinus to charge mooring space rent at the sama rats schedula
in effaect at the then axisting annual period. Becausa of
this proviaion, overpaymant of mooring space rents may re-
sult which shall be cradited to the mcoring space occupant's
account and undarpayments of mooring space rent may rasult
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which can be immediataly required from the mooring space oc-
cupants by Lagses.” '

As provided in paragraph 2 of this Lease, Lessee shall in-
itially pay Laessor rent equal to 20% of the gross income
from the rental of boat berths and dock lockers. Notwith-
standing anything in this leasa to the contrary, if at any
time Lassor's percentage rant for boat berths and dock locgk-
ars increases or decrecasaes, Lassee shall have the cpportu-
nity to adjust in the case of percentage rent increases and
must adjust in the case of percentage rent decreases its
rate schedule 3o that the rata schedule will reiflect the
amount of increasa or decrease in percentage rent to be paid
by Lassea to Lessor. This adjustment is separate and apart
from the Consumer Price Index adjustment describaed above and
pust be mada effective on the same date that the adjustment
in the lLassae's percantage rent it pays the lLagsor is effec-
tivo . . . K A
Lassae may, at .its own discretion, charge the mooring spacs
occupants for use of electricity. This charge will be sep-
arate from the mcoring space rent charged under the rate
schadula. The charges for elactricity shall be based on ac-
tual or sestimataed usage of electricity by each mooring space
occupant. The total charges for aslectricity levied by Les-
see tO the mooring space occupants shall not exceed Lassee's
total cost of elactricicty that is billed to Lessee by the
electric utility company for the Lassee's mooring sgaces.
Notwithstanding anything in this Lease to the contrary, on -
tha datea Lassee commences to separately charge the mooring
space occupants for electricity, the rate schedula shall be
raducad by Lessae by the estimated cost for elactricity that
wasg includad as part of tha mcoring space rents in che raca
schaedule. The reduction in the rate schadule should be such
an amount that during the first month that Lassee commencas
to levy separate charges for electricity, the reduced moor-
ing spacae rent for all mocring spaces plus the total of the
alectric charges for all mooring spaces should be approxi-
mataly equal to the mooring space rent during the prior..

month that included electricicy.

Thirty (30} days prior to the Lassee making any adjustments
to its rata schedula, Laessee shall submit to Lassor itcs naw
rata schedule and supporting data showing that ths new zace
schadule complies with thae provisions of this paragraph.
This informaction shall be in a form acceptable tc tha Port
Dirsctor of Lassor. In tha event of any disputa hetween
Lessor and Lasseae over the computation of thes amcunt of the
mooring space rant that Lassae may charge undex the race
scheadula, the decision of the Pert Director of Lessor shall

- ba final.
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42. ADDITIONAL MOORING SPACE RENT DUE: Lessor and North
Harbor Landing were parties to a lease dated March 29, 1977,
which is on file in the Office of the Clerk of Lessor,
bearing Document No. 10099. The March 29, 1977, lease

-covered the same lease premises as the premises covered by

this lease. 1In addition to all other rent due under this .~
lease, Lessee agrees to pay to Lessor the remaining mooring
space rent due under said March 29, 1977, lease, which
amounts to Sixteen Thousand Eight Hundred Twenty Dollars
($16,820). Specifically, Lessee shall pay Lessor the sum of
Two Thousand Seven Hundred Forty-Nine Dollars ($2,749) Per
month for five (S) months commencing June 10, 1983, with a
final payment of Three Thousand Seventy-Five Dollars

" ($3,075) due and payahble on or before November 10, 1983.




43. ABSTRACT OF LEASE: This is the final paragraph and
abstract of the lease dated ﬁ%g:? /7 .+ 19 ,
between SAN DIEGO UNIFIED PORT DISTRICY, lLessor, and NORTH
HARBOR LANDING LIMITED, Lessee, conc%rning the premises

described in Exhibits "A" and "B"%;"’attached hereto and by
this reference made a part hereof. ,

.

For good and adequate consideration, Lessor leases the
premises to Lesses, and Lessee hires them from Lessor, for
the term and on the provisions contained in the lease,
including without limitation provisions prohibiting assign-
ment, subleasing, and encumbering said lease without the
express written consent of Lessor in each instance, all as
more specifically set forth in said lease, which said lease
is incorporated in this abstract by this reference.

The term is forty (40) years, beginning May 1, 1983, énd
ending April 30, 2023. :

This abstract is not a complete summary of the lease.
Provisions in the abstract shall not be used in interpreting
the lease provisions. 1In the event of conflict between the
abstract and other parts of the lease, the other parts shall
control. Execution hereof constitutes execution of the
lease itself.

’ APPROVED as to form SAN DIEGO UNIFIED PORT DISTRICT
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AGREEMENT FOR AMENDMENT OF LEASE
AMENDMENT NO. 1

THIS AGREEMENT, made and entered into this day of
+ 198__, by and between the SAN DIEGO UNIFIED

PORT DISTRICT, a public corporation, hereinafter called "Lessor,"
and SAN DIEGO FISHERMAN'S MARINA, hereinafter calied "Lessee,"

WITNESSETH:

WHEREAS, Lessor and North Harbor Landing, Ltd., heretofore on the
17th day of May, 1983, entered into a Lease of certain tidelands
in the City of San Diego, California, which Lease is on file in
the Office of the Clerk of Lessor bearing Document No. 15918; and

WHEREAS, North Harbor Landing, Ltd. assigned its interest in said
lease for security purposes to Westlands Bank on the 6th day of

May, which Assignment of Lessee's Interest in Lease for Security
Purposes is on file in the Office of the Clerk of Lessor bearing

Document No. 15919; and
WHEREAS, North Harbor Landing, Ltd., changed its name to .
San Diego Fisherman's Marina on August 5, 1983, which name

change document is on file in the Office of the Clerk of
San Diego County bearing Document No. 83-277940; and

WHEREAS, Lessor and Lessee are mutually desirous of amending
said lease; o

NOW THEREFORE, for valuable consideration, said lease is hereby
amended in the following respects and no others:

A, Paragraph 3 of said lease is amended by adding the following
sentence at the end of the paragraph:

The restaurant and cocktail lounge shall not contain more
than 150 seats and no open-air seating shall be allowed.

EXHIBIT "—L" PAGEZD..OF‘Q. )
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B. ABSTRACT OF LEASE AMENDMENT NO. l: This is the final
paragraph and abstract of Lease Amendment No. 1, dated

_ : + between SAN DIEGO UNIFIED PORT
DISTRICT, Lessor, and SAN DIEGO FISHERMAN'S MARINA, Lessee,
concerning the premises described in Exhibits "A" and “B",
attached hereto and by this reference made a part hereof.

For good and adequate consideration, Lessor leases the premises
to Lessee, and Lessee hires them from Lessor, for the term and on
the provisions contained in the lease as amended by this Lease
Amendment No. 1, including without limitation provisions
prohibiting assignment, subleasing, and encumbering the leasehold
without the express written consent of Lessor in each instance,
all as more specifically set forth in the lease as amended by
this Lease Amendment No. 1, which said lease and lease amendment
are incorporated in this abstract by this reference.

The term is 40 years beginning May 1, 1983, and ending April 30{
2023. This Lease Amendment No. 1 shall become effective as of
October 1, 1984. ' .

This abstract is not a complete summary of the lease and lease
amendment. Provisions in the abstract shall not be used in
interpreting the lease and lease amendment provisions. 1In the
event of conflict between the abstract and other parts of the
lease and lease amendment, the other parts shall control.
Execution hereof constitutes execution of the lease amendment
itself.

APPROVED as to form SAN DIEGO UNIFIED PORT DISTRICE
and legality :
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STATE OF CALIFORNIA)
S55.

COUNTY OF SAN DIEGO)

On this day of » 1984, before me, the
undersigned Notary Public, personalliy appeared

!

personally known to me
proved to me on the basis of satisfactory evidence
to be the person who executed this instrument as

of the San Dieqgo Unified Port District, a public corporation, and

. acknowledged to me that the public corporation executed it.

WITNESS my hand and official seal.
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PARCEL NO. 1

Commencing at Harbor Line Station No. 444 on the U.S. Bulkhead Line,
as sald Harbor Lines are now established for the Bay of San Diego, and
delineated on Map entitled “Hatbor Lines, San Diego Bay, California, File
No. (D.0. Series) 425.l", approved by the Secretary of the Army, August 18,
1965, and filed in the Office of the District Engineering, Los Angeles,
California; thence north 0° 21' 25" east a distance of 51.87 feer; thence
gouth 53° 40' 24' eaat a distance of 170,00 feet to cthe TRUE PQINT OF BE-
GINNING of Parcel No. l; thence norcth 36" 19' 36" east a distance of 120.00
feer; thence south 53 40" 24" east a discance of B850.28 feet; thence soucth
36* 19" 16" west a distance of 120.00 feet; thence north 53° 40' 24" wast
a distance of B80.28 feet to the. TRUE POINT OF BEGINNING of Parcel Ne. 1,
concaining 105,634 square feet cr 2.4] acres of tideland area includiag
therein a fire lane 30.00 feet in width the northeasterly side of which
lies along the northeasterly property line of the above described parcel.

PARCEL NO. 2 K

Commencing at the above described Harbor Line Station No. 444 en
the said U.S. Bulkhead Line; thence north 0° 23' 25" east a distance
of 51.87 feer; thence south 53° 40' 24" east a distance of 130.00 feet
to the TRUE POINT OF BEGINNING of Parcel No. 2; thence continuing south
53° 40' 24" east a distance of 920.28 feer; thence south 36° 19' 36" west
a distance of 332.00 feet to a point on the U,S, Pierhead Line as said
U.S. Pierhead Line is now established for the Bay of San Diego and as
delineated on the above described Harbor Lines Map, said point lying
gouth 53° 40' 24" east a distance of 857.70 feet from Harbor line Station
No. 4494 thence north 53° 40' 24" west along said U.S. Plerhead Line a
distance of Bl17.70 feef; thence leaving said U.S. Pierhead Line north
36° 19' 36" east a distance of 79.29 feet; thence north 0° 23' 25" easc
.a distance of 174.79 feet; thence north 36° 19' 36" east a distance of
111.19 feet to the TRUE POINT OF BEGINNING of Parcel No. 2, containing
290,143 square feet or 6.66 acres of water covered area in the Commercial
Basin, Bay of San Diego, inciuding therein those piers commonly knawn as

and pumbered 4, 5, 6, 7, and 8.

The above described areas are those delineated con Drawing No. 2467-B,
dated 24 January !983, as revised, and made a part of this agreement.
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