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CONSENT TO LICENSE AGREEMENT
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The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master Lease)
entered into with

BARTELL HOTELS

\
\

(LESSEE) and filed in the Office of the City Clerk as Document No. RR-294161 hereby \
consents to that certain license agreement, titled "Concession Agreement" between the above
LESSEE (LICENSOR) and

ADVENTURE WATER SPORTS

(LICENSEE) (License) dated April 11,2001, a copy of which is attached hereto as Exhibit A.
The License shall be subordinate to the Master Lease in all respects. The CITYis merely
approving the LICENSEE and the proposed use, and all terms and conditions of the Master
Lease shall control and supersede any inconsistent or contrary provisions in the License. The
CITY is not bound by any term or condition in the License which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

I. In consideration of CITY'S consent, LESSEE shall pay to CITY percentage rent calculated
on a calendar month basis and consisting often percent (10%) of the gross income
resulting from the rental of Motor Boats, Ski Boats, Fishing Boats, Pedal Boats, Aqua
. Cycles, Sail Boats, Kayaks, Personal Watercraft, Bicycles, Roller Blades, and Scooters, as
delineated in Section 3.2 Rent of the Master Lease.

II. LICENSEE'S operation shall be professionally maintained and staffed during all operating
., hours and shall be properly equipped to operate legally within any public operating areas or

as otherwise required' by Mission Bay Park rules. The LICENSEE shall at all times
comply with all applicable laws, statutes, ordinances, regulations or "special notices" of the
City of San Diego, United States Coast Guard or any other regulatory agency issued under
their authority and at the LICENSEE'S sole cost and expense.

III. LICENSEE shall not assign the license or sublet the premises or any part thereof without
the prior written consent of LESSEE and The City of San Diego, hereinafter, "CITY". An
assignment by operation oflaw shall automatically terminate this Consent.

. IV. LICENSEE shall defend, indemnify and hold harmless LESSEE and CITY from all claims,
expenses and liability of every nature, directly or indirectly arising from, or alleged to have
arisen from the operations conducted on the leased premises, the condition of the premises
or from any act or omission of LICENSEE, his agents and invitees; provided, however,
LICENSEE'S duty to indemnify and hold harmless shall not include any claims or liability
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arising from the established active negligence, sole negligence, or sole willful misconduct
of the CITY, its agents, officers, or employees.

V. LICENSEE shall be insured by an insurance carrier acceptable to the LESSEE and CITY
against loss from public liability arising from the use or condition of or operation
conducted on the leased premises. Minimum coverage shall be Two Million ($2,000,000)
Dollars COMBINED SINGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shall name "The City of San Diego" as an additional insured.
Said policy shall specify that the policy may not be terminated, altered or canceled without
30 days prior written notice to CITY by the insurance company,

VI. Should it become necessary for LESSEE or CITY to commence legal proceedings to
collect rent, to recover possession or enforce any other provision of this Consent or the
License, the prevailing party shall be entitled to an award of reasonable legal costs,
including court and attorneys' fees.

THE CITY OF SAN DIEGO

Dated <4- ']-0\_ BY:PeuJL ~. C~
Supervising Property Agent, Rea Estate
Assets Department for the City Manager

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Dated _...:..f_0I-"-I~--,4+=lo:..:.I _ By ---L.M:L~~~~--.&.~~_
Deputy City Attorney

Dated _6~j---J{J,--oJ....-( _' _ ::~,
Licensee: Adventure Water Sports

CAN/jmj-n
06/07/01
l:IWPOI200llNov;nsICSA·ADVENTURE WATER SPORTS.wpd

Dated c-- 2r - 0 I
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• EXHIBIT A •
Concession Agreement

This Agreement made and is effective this ~ day of ~ 200 I, by and
between Dana Inn and Marina and Adventure Water Sports, a Delaware Limited Liability
Company (hereinafter called' "Concessionaire").

Witnesseth
.~ .

Whereas, Dana Inn and Marina leases from the~ty oj San Diego certain real property
located at 1710 W Mission Bay Drive, San Diego California 92109, referred to herein as
Dana Inn and Marina.

Whereas, Concessionaire is desirous of obtaining the concession for renting of Motor
Boats, Ski Boats, Fishing Boats, Pedal Boats, Aqua Cycles, Sail Boats, Kayaks, Personal
Watercraft, Bicycles, Roller Blades, and Scooters at the Dana Inn and Marina.

Now, Tberefore, it is here by covenanted and agreed by the parties as follows:

1. Nature of Agreement

This agreement confers a license on the Concessionaire to use a portion of the Dana
Inn and Marina property as is described herein for the purposes of this agreement.
This agreement does not constitute a lease of premises.

2. Grant Of License

During the term hereof Dana Inn and Marina grants to concessionaire a license to
operate the business of renting, but not limited to Motor Boats, Ski Boats, Fishing
Boats, Sail Boats, Personal Watercraft, Kayaks, Aqua Cycles, Pedal Boats, Bicycles,
Roller Blades, and Scooters at the Dana Inn and Marina within the area designated in
Exhibit "A". This area is subject to temporary and permanent change both during and
after the hotel remodel.

3. Maintenance of Improvements

Dana Inn and Marina shall, at its sole cost and expense, maintain all structures and
other improvements, which have been constructed for concessionaire to conduct
business. The maintenance includes but is not limited to painting, repairing and
generally maintaining the improvements and surrounding areas. Concessionaire shall
be responsible for minor repairs as well as keeping the designated area clean and free
of any safety hazards.
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4. Term

The term of this agreement will be for a period offive (5) years commencing on the
~ day of tl ~0-\ L.. 2001. . .

5. Providing of Service

Concessionaire shall at all time during the term of this agreement, at its cost,
adequately furnish, stock and equip the designated area with the proper equipment
and supplies so as to meet the demand for the rental thereof. Such equipment shall
include but not be limited to Motor Boats, Ski Boats, Fishing Boat, Sail Boats,
Personal Watercraft, kayaks, Pedal Boats, Aqua Cycles, Bicycles, Scooters, and
Roller Blades. Concessionaire agrees to make regular safety checks of the equipment
to ensure that it is in proper working order. Dana Inn and Marina shall be responsible
for all power and water bills related to the operation of the rental office. This does
not include the charging of electric vehicles. Concessionaire shall be responsible for
the payment of all costs of the telephone including service and use fees.

Concessionaire shall pay all salaries, wages, workmen's compensation insurance,
payroll taxes, social security taxes and similar taxes and other compensation. All
such employees and personnel shall be employees of concessionaire and shall be
required by concessionaire to wear approved uniforms conforming to Dana Inn and
Marina standards, the cost of acquiring, furnishing and maintaining such uniforms
shall be borne by concessionaire. Concessionaire hereby agrees to hold harmless and
indemnify Dana Inn and Marina, and their respective officers, directors, shareholders,
partners, employees, agents and attorneys from any claims for wages or
compensation, workmen's compensation insurance payment, and payroll taxes of and
connection with the operation of the concession contemplated hereby.

6. Hours of Operation

Concessionaire shall remain open for operation and stand ready, willing and able to
rent equipment during the days and times shown below:

Sununer hours M - F 9:30 - 5:00
S - S 9:00 - 6:00

Winter Hours M - F 10:00 - 4:00
S - S 10:00 - 4:00

Closed from Thanksgiving to New Years Day

Concessionaire shall not be required to remain open for operation during times of
rain, or similar severely adverse weather conditions.
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7. Permits and licenses

Other than the consent of the city of San Diego to this agreement, which Dana Inn
and Marina shall obtain, solely in its capacity as lessor under the ground lease for
Dana Inn and Marina, concessionaire shall obtain and maintain at its sole cost during
the term hereof all necessary permits and licensees to conduct the concession.

8. Compliance with the Law

Concessionaire will not conduct nor permit to be conducted any unlawful business,
occupation or activity in the designated area and shall at all times comply with all
City, County, State and Federal laws, ordinances, rules and regulations.

9. Payment of Concession Fee

Concessionaire shall pay to Dana Inn and Marina a sum equal to fifteen percent
(15%) of its gross rental receipts made in, upon or from the concession, adjusted on a
monthly basis. The Dana Inn is responsible for all fees paid to the city specified in
their lease. If the city increases the percentage rent for the concessionaire or and
activities conducted by the concessionaire of the sublease, concessionaire shall be
responsible for such increase. Concessionaire shall present to Dana Inn and Marina a
statement certified by concessionaire to be true' and correct and showing the gross
rentals on the tenth day of the following month as herein and set forth. Payment shall
be made within 10 days after the end of each month during the term of this
agreement.

lO.Insurance

Concessionaire shall take out and maintain at all time during the term of this
agreement public liability and property damage insurance in the amount not less than
one million dollars ($1,000,000.00) combined single limit liability with an occurrence
claims form. The policy shall cover all injury or damage, including death, suffered
by any party or parties from acts or failure to act by city of San Diego or Dana Inn
and Marina or by authorized representatives of the city of San Diego or the Dana Inn
and Marina on or in connection with the use or operation of the premises. All
insurance policies will name the city of San Diego and Dana Inn and Marina as
additional insured, protect the city of San Diego and Dana Inn and Marina against
legal costs in defending claims, and will not terminate with out sixty (60) days prior
written notice the Dana Inn and Marina.



11.Acts of god

Neither party hereto shall be responsible or be deemed in default by reason of and
inability to perform its obligations hereto due to acts of god, or the public enemy;
epidemics or insurrections or riots; fire, floods, explosions, earthquakes or serious
accidents, epidemics or quarantine restriction.

12.Attorneys Fees

In the event of any proceedings by either party hereto to enforce the terms and
provisions of this agreement, whether or not suit is instituted in connection therewith,
the prevailing party shall be entitled, in addition to all other relief granted or awarded
in any action or proceedings, to a reasonable sum for attorney's fees and costs
incurred in connection therewith.

13.General Provisions

(a) If any term, provision, covenant or condition of this agreement
should be held by a court of competent jurisdiction to be invalid,
void or unenforceable, the remainder of this agreement shall
continue in full force and effect and shall in no way be affected,
impaired, or invalidated thereby.

(b) The laws of the State or California shall govern the validity,
construction and effect of this agreement.

(c) It is expressly agreed that there are no oral representations,
understandings, stipulations, agreements or promises pertaining to
this agreement not incorporated in writing herein, shall be of no
force or affect; and it is agreed that this agreement shall not be
altered, waived, or amended.

(d) The signers of this agreement represent and warrant that they have
the authority to enter into this agreement on behalf of the respective
parties.

14.Indemnity

Concessionaire agrees to defend, indemnify, protect and hold Dana Inn and
Marina, its agents, officers and employees harmless from and against any and all
claims asserted or liability established for damage or injuries to any person or
.property, including injury to Dana Inn and marina employees, invitees, guests,
agents, and officers, which arise out of or are in any manner directly or indirectly
connected with the operation of the concession, and allexpenses of investigating
and defending (including attorney fees with counsel of Dana Inn and Marinas
choice) against same.
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15. Assignment/ Early Termination

Dana Inn and Marina is relying on the experience and goodwill of Jim McCoy
and Richard Hannay, principals of Concessionaire, in entering into this
Agreement. In the event that either Mr. McCoy or Mr. Hannay are no longer
actively managing the day to day operations of Concessionaire at the Dana Inn
and Marina, the Dana Inn and Marina may, at its sole option, terminate this
Agreement. Furthermore, Concessionaire may not assign this Agreement without
the written approval of the Dana Inn and Marina, approval of which shall be its
sole discretion.

Executed at San Diego, California on the date below written.

Dana Inn and Marina

By:jjJ~ Gv0

Date Signed: L{ II \(0 ll-._
Adventure Water Sports,

A Delaware Limited Liability Company

ByfL?l!?::.y ,,..~A,_

Name: . Jim ere"./
I

. Date Signed: '1,/;/0/
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CONSENT TO CONCESSION AGREEMENT

The City of San Diego ("CITY"), as LESSOR under that certain Lease Agreement ("Master
Lease") entered into with

BARTELL HOTELS, a Limited Partnership d/b/a DANA INN & MARINA

("LESSEE") and filed in the Office of the City Clerk as Document RR 294161 on November 14,
2000, consents to that certain Concession Agreement between the above LESSEE and

KATHLEEN CULO'RA

("CONCESSIONAIRE") dated July 1,2004. The Concession Agreement shall be subordinate to
the Master Lease in all respects. The CITY is merely approving the CONCESSIONAIRE and
the proposed use, and all terms and conditions of the Master Lease shall control and supersede
any inconsistent or contrary provisions in the Concession Agreement. The CITY is not bound by
any term or condition in the Concession Agreement which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

ASSIGNMENT AND SUBLEASING: CONCESSIONAIRE shall not assign the Concession
Agreement, the license granted to Concessionaire, or sublet the premises or any part thereof
without the prior written consent of LESSEE and The City of San Diego. An assignment by
operation of law shall automatically terminate this lease.

HOLD HARMLESS: CONCESSIONAIRE shall assume the defense of, indemnify and hold
harmless LESSEE and CITY from all claims, expenses and liability of every nature, directly or
indirectly arising from, or alleged to have arisen from the operations conducted on the licensed
premises, the condition of the premises or from any act or omission of CONCESSIONAIRE, his
agents and invitees; provided, however, CONCESSIONAIRES'S duty to indemnify and hold
harmless shall not include any claims or liability arising from the established active negligence,
sole negligence, or sole·willful misconduct of the CITY, its agents, officers, or employees.

INSURANCE: CONCESSIONAIRE shall be insured by an insurance carrier acceptable to the
LESSEE and CITY against loss from public liability arising from the use or condition of or
operation conducted on the licensed premises. Minimum coverage shall be two million dollars
($2,000,000) COMBINED SrNGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shall name "The City of San Diego, its elected officials, officers,
representatives, agents, and employees" as additional insured. Said policy shall specify that the
policy may not be terminated, altered or canceled without thirty (30) days prior written notice to
CITY by the insurance company.

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence
legal proceedings to collect rent or fees, to recover possession or enforce any other provision of



this consent, the prevailing party shall be entitled to an award of reasonable legal costs, including

court and attorney fees.

ASSUMPTION OF RIGHTS AND OBLIGATIONS: CONCESSIONAIRE agrees to assume
the rights and obligations of the Master Lease pursuant to the Concession Agreement and to
perform all contracts, conditions and provisions of the Master Lessee applicable to the rights

acquired.

Date _

Date i Iii I~o~f----

Date --L!L-J;;L~/ouI ~(J+_

THE CITY OF SAN DIEGO

APPROVED AS TO FORM AND LEGALITY:

MICHAEL 1. AGUIRRE, City Attorney

By~tL.~
Deputy City Attorney

JB/cj
12/16/04
1:IWP0\2004IBRAUNICONSENT TO CONCESSION AGREEMENT.doc
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Concession Agreement .

This Agreement made and is effective this IS~ay oJJiAA004, by and between the
Dana on Mission Bay ("the Dana") and Kathleen CUlo~;ncessionaire")'

Witnesseth

Whereas, the Dana leases from the City of San Diego certain real property located at
1710 West Mission Bay Drive, San Diego California 92109, referred to herein as the
Dana on Mission Bay ("the Dana"),

Whereas, Concessionaire is desirous of obtaining the concession for selling of goods at
the gift shop located at the Dana

Now, Therefore, it is here by covenanted and agreed by the parties as follows:

1. Nature of Agreement

This agreement confers a license on the Concessionaire to use a portion of the Dana
property as is described herein for the purposes of this agreement. This agreement
does not constitute a lease of premises.

2. Grant of License

During the term of hereof the Dana grants to concessionaire a license to operate the
business of selling goods at the Dana gift shop within the area designated in Exhibit,
"A". This area is subject to temporary and permanent change both during and after
the hotel remodel. '

3, Maintenance of Improvements

The Dana shall, at its sale cost and expense, maintain all structures and other
improvements, which have been constructed for concessionaire to conduct business.
The maintenance includes but is not limited to painting, repairing and generally
maintaining the improvements and surrounding areas, Concessionaire shall be
responsible for keeping the designated area clean and free of any safety hazards.

4. Term

The tjnn.of this 'ithf" be for a period of five (5) years commencing 00.
the :rr day of \ It _004.



5. Providing of Service

Concessionaire shall operate a first-class hotel gift shop and, at its cost, adequately
furnish, stock and equip the designated area with the proper equipment and supplies
so as to meet the demand of the Gift Shop thereof. Concessionaire agrees to make
regular safety checks of the equipment to ensure that it is in proper working order.
The Dana shall be responsible for all power and water bills related to the operation of
the gift shop. Concessionaire shall be responsible for the payment of all costs of the
telephone including service and use fees.

Concessionaire shall be solely responsible for all salaries, wages, workmen's
compensation insurance, payroll taxes, social security taxes and similar taxes and
other compensation. All such employees and personnel shall be employees of
concessionaire and shall be required by concessionaire to wear Dana approved
uniforms conforming to the Dana standards; the cost of acquiring, furnishing and
maintaining such uniforms shall be borne by concessionaire.

6. Hours of Operation

Concessionaire shall remain open for a minimum of7:00am to 4:00pm, seven days a
week and longer hours in the concessionaire sale discretion based on hotel occupancy,
events on property and groups in house.

7. Permits and licenses.

Other than the consent of the City of San Diego to this agreement, which the Dana
use its best efforts to obtain, solely in its capacity as lessor under the ground lease for
the Dana, concessionaire shall obtain and maintain at its sole cost during the term
hereof all necessary permits and licensees to conduct the concession.

8. Compliance with the Law

Concessionaire will not conduct nor permit to be conducted any unlawful business,
occupation or activity in the designated area an shall at all times comply with all City,
County, State and Federal laws, ordinances, rules and regulations.

9. Payment of Concession Fee

Concessionaire shall pay to the Dana on a monthly basis in amount equal to 7% of all
gift shop items sold and 3% of all food items sold. Concessionaire shall also pay La
the Dana on Mission Bay a sum equal to one percent (I%) of its gross sales receipts·'
after $5000.00 made in, upon or from the concession, adjusted on monthly basis and :
two percent (2%) after $15000.00. If the City of San Diego increases the percentage'
rent for the Concessionaire or and activities conducted by the Concessionaire of the .
sublease, Concessionaire shall hresponsible for such increase. Concessionaire shall



present to the Dana on Mission Bay a statement certified by concessionaire to be true
and correct and showing the gross sales on the tenth day of the following month as
herein and set forth. Payment shall be made within 10 days after the end of each
month during the term of this agreement.

10. Insurance

Concessionaire shall take out.and maintain at all time during the term of this
agreement $500,000 general liability and workers compensation insurance coverage.
All insurance policies will name the City of San Diego and the Dana on Mission Bay
as additional insured which will not terminate with out sixty (60) days prior written
notice the Dana on Mission Bay.

11. Acts of God

Neither party hereto shall be responsible or be deemed in default by reason of and
inability to perform its obligations hereto due to acts of god, or the public enemy;
epidemics or insurrections or riots; fire, floods, explosions, earthquakes or serious
accidents, epidemics or quarantine restriction.

12. Attorneys Fees

In the event of any proceedings by either party hereto to enforce the terms and
provisions of this agreement, whether or not suit is instituted in connection therewith,'.
the prevailing party shall be entitled, in addition to all other relief granted or awarded.'
in any action or proceedings, to a reasonable sum for attorney's fees and costs
incurred in connection therewith.

13. General Provision
(a) If any term, provision, covenant or condition of this agreement

should be held by a court of competent jurisdiction to be invalid, .
void or unenforceable, the remainder of this agreemerit shall
continue in full force and effect and shall in no way be affected, .
impaired, or invalidated thereby.

(b) The laws of the State of California shall govern the validity,
construction and effect of this agreement.

(c) It is expressly agreed that there are no oral representations,
understandings, stipulations, agreements or promises pertaining to
this agreement not incorporated in written herein, shall be of no
force or affect; and it is agreed that this agreement shall not be
altered, waived, or amended.

(d) The signers of this agreement represent and warrant that they have
the authority to enter into this agreement on behalf of the
respective ..



14. Indemnity

Both Concessionaire and the Dana agree to indemnify, defend, and hold harmless
each other from all claims, demands, action, liabilities and expenses (including
attorney's fees) arising out of the insuring party's negligence or willful misconduct.

15. Assignment! Early Termination

The Dana on Mission Bay is relying on the experience and goodwill of Kathleen
Culora, principals of Concessionaire, in entering into this Agreement. In the event
that Ms CuI ora is no longer actively managing the day to day operations of
Concessionaire at the Dana on Mission Bay, the Dana on Mission Bay may, as its
sole option, terminate this Agreement. Furthermore, Concessionaire may not assign
this Agreement without the written approval of the Dana on Mission Bay, approval of
which shall be its sole discretion.

Executed at San Diego, California on the date below written.

The Dana on Mission Bay

BY: __ ~~ __ -I--f
Name:----=:==::::4;;~2'hL~--_

Date Signed: I-.:..+~

Kathleen Culora

Date Signed: q11//01


