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janitorial services within ten (10) days after Subtenant's receipt of each

bill therefore.

14. CDMMJN ARPA Q-lARGES.

Marina shall pay, prior to delinquency, all charges for exterior

lighting, maintenance, upkeep, repairs outside the Premises. For the purposes

of this Sublease, the phrase "comronarea" shall meanall surfaces outside the

Premises which are not in the exclusive control of Subtenant.

15. TAXES AND ASSESSMENIS.

(a) Personal Property Tax.

Subtenant shall pay, prior to delinquency, all taxes, assessments,

license fees and other charges that are levied and assessed against Subtenant's

personal property located in, on, or about the Premises, which taxes become pay-

able during the term of this Sublease. Uponwritten demandby Marina, Subtenant

shall furnish Marina and City with satisfactory evidence of such payrrents . If

any taxes on Subtenant I s personal property are levied against Marina or Marina's

property and the assessed value of the Building is increased by the inclusion

of a value placed upon Subtenant I s personal property, and if Marina pays the taxes

on the increased assessnent , Subtenant, on demand, shall imnediately reimburse

Marina for the sumof the taxes levied against Marina, or the portion of the

taxes resulting from the Increase in Marina Is assessment.

Marifia shall have the right to pay such taxes regardless of the validity of the

levy.
(b) Real Property and Possessory Interest Taxes.

Subtenat shall pay Subtenant's proportionate share of all real

property taxes, possessory interest taces, and assessments levied and assessed

against the Building. Subtenant's proportionate share shall be the ratio of the

total real property taxes, posSessory interest taxes, and assessments levied ahd

assessed against the Building that the total number of Square feet in the Premises

bears to the total numberof square feet in the Building. Each year Marina shall
notify Subtenant of Marina's calculation of Subtenant I s proportionate share of the

real property taxes, possessory interest taxes, and assessments and together with

such notice shall furnish Subtenant with a copy of the tax bill. Subtenant shall

pay Subtenant's proportionate share of the real property taxes, possessory interest

taxes, and assessments semi-annually no Later than ten (10) days before the taxing

authori ty I S delinquent date or ten (10) days after Subtenant's receipt of the tax

bill, whichever is later. Subtenant shall pay its proportionate share of all in-

creases in real property taxes, possessory interest taxes, and assessments, whether

the increase is a result of increased rate and/or valuation, levied and assessed

against the Building.

/8/



•
16. INDEMNI'IY AND INSURANCE.

(a) IndeImity.
Subtenant shall indeImify and hold harmless Marina and the

Premises from and against any and all claims, danands, liability, mechanic's

liens, labor liens, material liens, judgment liens, and any and all claims

of whatsoever kind or character, at any time made, asserted, or c1ai.tred by or
on behalf of any person or persons against Marina for or on account of any
matter or thing, including injury to or death of any person or persons and
damage to property, occurring from any cause whatsoever on or about the
Premises and/or on or about the sidewalk and streets adjacent to the Premises,
resulting from, or arising out of or in any way connected with any condition
of the Pretnises, or resulting from, arising out of, or in any way connected
with the use and occupancy of the Premises by Subtenant, or resulting fron, arising,
out of, or in any way connected with any noncompliance by Subtenant or any of
its agents or erml.oyees, with any law, ordinance, regulation, or authority
amcerning the use, occupancy, sanitation, or safety of the Premises, or any
part hereof.

Subtenant shall assume the defense of, indeImify, and save harm-
less M:irina and City from all claims, demands, expenses, and liability of every
nature, directly or indirectly arising from, or alleged to have arisen from the
operations conducted on the Premises or from any act or omission of Subtenant,
his agents and invitees.

(b) General Public Liability Insurance.
Subtenant shall be insured by an insurance carrier acceptable

to M:irina and City against loss from public liability arising from the use or

condition of or operation conducted on the Premises. Mi.ni.mum coverage shall be
Five Hundred Thousanc1D:Jllars($500,000.00). A copy of the policy. of insurance
shall be filed with City and shall nameMarina and City as additional insureds.
Said policy shall specify that the policy maynot be terminated, altered or
cancelled without prior written notice to City by the insurance conpany,

The policy or policies shall be issued by an insurance company
or companies licensed to do business in the State of California. Prior to the
cOl11lEnc~nt. date of this Sublease, Subtenant shall deliver to M:irina a
certificate of certificates of insurance evidencing the existence of such
policy or policies of insurance.

(c) Fire and Extended Coverage Insurance.
Subtenant shall, at its sole cost and expense, during the term

of this Sublease, pay for and maintain a policy or policies of fire, extended
coverage, and vandalism insurance on the Premises. Such policy or policies
shall be issued by an insurance companyor companies licensed to do business
in the State of California. Such policy or policies shall be in an arrount
sufficient to cover at least eighty percent (80%)of the replacenent costs
of the Premises and all improvements and contents in, on, or about the Premises.
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17. NO ASSIGNMENT OR SUBLE'ITING.
Subtenant shall not assign this Sublease or sublet the Premises

or any part therof withoUt the prior written consent of Marina and City. An

assignment by operation of law shall automatically temri.nate this Sublease.

18. ACCESSTORESTROOMS.
Marina shall provide Subtenant and Subtenant's agents, employees, and

customers with access to the restrooms located in the Building and the restrooms
located at the rear of the first (1st) floor of the new structure currently
being constructed irrmediately to the west of the Building during all reasonable
hours during which Subtenant's business is in operation. Subtenant acknowledges
that Subtenant shall share the restrooms with other Subtenants in the entire
complex of which the Building is a part and their agents and customers , and with
users of boat slips, the do-it-yourself boatyard Located near the Building, and
others.

19. ACCESSTOBOATS.
Subtenant shall have walking access, as necessary and appropriate. to

all boats located in any of the boatyards or slips that are part of Mission Bay
M:irina. On the comnencerrentdate of the term of this Sublease, M:irlna shall
provide Subtenant with a key to the boat slips that are part of Mission Bay
M:irina.' Stilitenant shall have walking access, as necessary and appropriate, to all
boats rooored in the boat slips. Subtenant shall keep the boat slips locked

at all times. Subtenant shall return the boat slip key to M:irina irrmediately
upon the expiration or earlier tennination of this Sublease.
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s~~~~~t an~ll of Subtenant's employees s~ park on the street. I

outside the Premises, or on a space available basis in Marina parking lot.

Subtenant's custorrers shall park, on a space available basis, in the marina

paddng tot or on the street.

J- •

21. EJ:<rECITVENESSOF PROVISIONS OFMAS'lliRLFASE
All the provisions of the Master Lease shall control as to

Subtenant md shall remain in full force and effect for the entire Tenn of

this Sublease. The provisions of the Master Lease that are relevant and

controlling as to Subten ant include, but are not neeessarity limited to,

the following portions of the Master Lease:

Section I A
Section I B
Section II B
Section IV A I
Section IV B 4
Section IV B 5
Section IV B 6
Section IV B 7
Section IV B 9
Section IV B 11
Section IV B 12
Section IV B 13
Section IV B 14
Section IV B 16
Section IV C 19
Section IV C 20
Section IV C 21
Section IV C 22
Section IV C 23
Section IV C 25
Section IV C 26
Section IV C 27
Section IV C 28

All the relevant provisions of the Master Lease are hereby

incorporated herein by reference. Any reference to "City" in the Master
Lease shall be deened to be a reference to Marina for purposes of tht.s Sublease
and reference to "Lessee" in the Master Lease shall be deeroed to be a reference

to Subteni;ll1tfor the purposes of this Sublease.

22. AMENIMm
This Sublease may be amended only by a writing signed by both parties.
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23. NarICES

!my notices from one party to another shall be delivered either
personally or via United States mail, postage fully prepaid, addressed to

the parties as follows:

To Marina: Mi..ssionBay Marina
1548 Quivira Way
San Diego, Ca. 92109

To Subtenant: Creative Welding

1548 Quivira Way
San Diego, Ca. 92109

!my notice shall be deemeddelivered at the tine of personal service
or forty-eight (48) hours after the tine of deposit in the United States mail,
as the case may be. In the event that either party changes its address, the
change of address shall be conmmi.cated to the other party in the manner set

forth in this paragraph.

24. ' ATIORNEYS'FEES

Should it becomenecessary for marina or City to comrence legal proceedings
to collect rent, to recover possession or enforce any other provision of this
Sublease, Subtenant shall pay all legal costs in connection therewith, including

a reasonable sumas attorneys I fees.

25. HEADINrn AND 'CAPTIONS

The headings and captions at the beginning of various paragraphs and
subparagraphs of this Sublease shall not be construed to be a substantive part of
this Sublease and shall not in any way define, limit, expand, or affect any

provision of this Sublease.

26. COUN'IERPf@'S

This Sublease may be signed in as many as three(3) counterparts, each of which
shall constitute an original, but all of which together ,shall be one (1) and the

sane docurent .

Subtenant:
CRFATIVE vJELDING

Marina:
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. ~.. EXHIBIT "A"
CREATIVE "JELDING - SUPiEEASE
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EXHIBIT ''B"

HFlDRANDUM: OF COMMENCEMENl' DAlE

TIllS MEMJRANDUM OF CXJMvIENCEMENl' DAlE C'Merrorandum") is made as of
April 1, 1982, between MISSIONBAYMARINA,a Proprietorship, as Sublandlord ,

and CREATIVEWELDING,a Partnership, as Subtenant.

The parties acknowledge that the Term of that certain written Sublease
made as of April 1, 1982, comrences on April 1, 1982. Pursuant to the provisions

of the Sublease, the Term of the Sublease shall expire at 11:59 p.m., on

March 31, 1987.

SUB'IENANl':
CREATIVEWELDING,



•

. '

ADDENDUN TO SUBLEASE DATED
APRIL 1, 1982

To Creative Welding
From Mission Bay Narina .

11. USE OF THE PRE~ISES ..
Use of the premises shall be limited to metal

and aluminum fabrication and repair.

We understand the above addendum and sigfithis in
conjunction. with subject Sublease dated April 1, 1982.

Subtenant:
CREATIVE WELDING, a Partnership

Harina:
MISSION BAY }~INA



CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease
Agreement (Master Lease) entered into with

MISSION BAY MARINA

(LESSEE) and filed in
No. 766042
Agreement between the

the Office of the City Clerk as Document
, hereby consents to that certain Sublease

above LESSEE (SUBLESSOR) and

KARL PHALER d.b.a. FREEDOM MARINE
(SUBLESSEE) dated September 1,1982. Said Sublease shall be
subordinate to the Master Lease in all respects. In addition,
this consent is subject to the following conditions: (If None,
wr i te "None").

None

Dated THE CITY OF SAN DIEGO

.'

D ate d_.::J-Ca~'(~\ fy/~· (11..-.-:::=[ =/~_
( I

APPROVED AS TO FORM:
JOHN W. WITT, CITY ATTORNEY

GWW
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SUBLEASE

THIS SUBLEASE ("Sublease") is made as of September 1, 1982
between MISSION BAY MARINA, a proprietorship ("Marina"), and
KARL PHALER doing business as FREEDOM MARINE ,("Subtenant"), who
agree as follows:

1; FACT RECITALS.
This Sublease is made with reference to the following

facts:
(a) Master Lease.

On or about March 5, 1979, THE CITY OF SAN DIEGO'
a municipal corporation ("City"), as landlord, and Marina, as
tenant, signed that certain written Percentage Lease "Master
Lease"). The Master Lease was approved by the City Council of
City by resolution number 222988 dated March 5, 1979. The Master
Lease provided, among other things, that Marina could construct
upon the property that was the subject of the Master Lease,certain
improvements and then sublease space in those improvements to sub-
tenants. Subtenant hereby acknowledges Subtenant's receipt of a·
true copy of the Master Lease.

(b) Sublease of Office Space.
The subject of this Sublease is a certain space at

1548 Quivira Way, which space is delineated on the plan attached
hereto, marked Exhibit "A" and incorporated herein by reference.

(c) Intent of the Parties.
It is the intention of the parties to set forth in

this Sublease their agreement concerning Subtenant's use and
occupancy of the office space delineated in Exhibit "A" attached
h~reto. It is the further intention of the parties that Subtenant's
use and occupancy of such. space-shall' be subject to each 'and every
relevant provision of the Master Lease, and that this Sublease
shall be approved by the appropriate authorities of City prior to
the effective -date of this Sublease.

2. SUBLEASE SUBJECT TO MASTER LEASE.
This Sublease is subject to the provisions of the Master

Lease. The parties acknowled~e that this SUblease does not violate
any provision of the Master Lease and that no provisions of this
Sublease are in conflict with any provisions of the Master Lease. If
the Master Lease terminates and this Sublease terminates as a result
of the termina~ion of the Master Lease, the parties shall be released
from all liabilities and obligations under this Sublease.

This Sublease is in effect a sublease of a portion of
the premises covered by that certain Master Lease dated March 5, 1979,
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as amended, between Marina, as tenant, and City, as landlord. This
Sublease is subject and subordinate to the covenants and conditions
of the Master Lease notwithstanding ~ny provision hereof contrary
to or in conflict with the Master Lease.

3. SUBLEASE OF THE PREMISES.

Marina sublets to Subtenant and Subtenant sublets from
Marina that certain office space at 1548 Quivira Way, which offi~e
s~ace comprises approximately five hundred (500) square.~eet an~
which office space is delineated on the plan attached hereto as,
Exhibit "A". The office space shall her~inafter be called the'
"Premises." The Premises sha~l include, but not necessarily be
limited to, the structural improvements constituting the office
space and any and all interior improvements, such as carpeting,
fixtures, wall coverings, ceiling coverings, window coverings,
1eve10r blinds, and all other interior items delivered to Sub-
tenant by Marina at the time of Subtenant's initial occupancy of the
Premises.

In addition, Premises shall include the right for subtenant
to utilize the approximate six hundred (600) square feet of concrete
directly in front of office space as delineated in Exhibit "A" to
display new boats. Subtenant shall display not more than two (2)
boats at any one'time, and the boats shall be no larger than twenty
seven (27) feet in length. Subtenant understands that such display
of boats will in no way interfere with traffic to and from Marina's
deli and other offices and will in all ways conform to provisions of
Master Lease and City.

4. PREPARAT!O~l AND ACC~PTANCE OF THE PREMISES.
Subtenant shall have access to the Premises and may commence

Subtenant's improvement and fixturing process no later than September
1, 1982. Subtenant shall indemnify and hold harmless Marina and the
~remises from and against any and all claims, demands, liability,
mechanic's liens, labor liens, material liens, judgement liens, and
any and all claims of whatsoever kind or character, at any time
made, asserted, or claimed by or on behalf of any person or persons
resulting from, arising out of, or in any way connected with Sub-
tenant's improvement and fixturing process.

On the commencement date of the term of this Sublease, the
Premises shall be in good condition. Subtenant's taking possession
of the Premises on the commencement date of the term of this
Sublease shall constitute Subtenant's acknowledgement that the
Premises are in good condition. Immediately after the commencement
date of the term of this Sublease, Subtenant shall, at Subtenant's
sole cost and expense, move into the Premises all the furnishings
and other items required by Subtenant to conduct Subtenant's
business.
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5. TERMj COMMENCEMENT DATE: OPTION TO EXTEND.

(a) Initial Term.
The initial term ("Initial Term") of this Sublease

shall be for a period of one (1) year. Subtenant's rent shall
commence to accrue and Subtenant shall be obligated to co~ence
paying rent on the commencement date regardless of whether Subtenant
has actually occupied the Premises on that date. Unless ex·tended as
provided in this Sublease, the Initial Term shall expire at ll:5~ p.m.
Pacific Standard Time on the date one (1) year after .S~~t·eniber.1, 1982.

(b) Commencement Date.
When the actual ~ommencement date of the Initial

Term is determined, the parties shall execute a memorandum setting
forth the actual date of commencement of the Initial Term in the
form and content of the memorandum attached hereto, marked Exhibit
"0" and incorporated herein by reference.

(c) Option to Extend.
Subtenant is granted the option to extend the.Initial

Term on all the provisions and conditions of this Sublease for one
(1) period of one (1) year immediately rollowing termination of the
Initial Term provided that Subtenant shall have given to Marina
written notice of Subtenant's irrevocable exercise of the option to
extend at least ninety (90) days but not more than one hundred eighty
(180) days prior to the expiration of the Initial Term, and provided
further that there shall be.no uncurred default of any of Subtenant's
obligations, or no unlawfull detainer action for failure to pay have
been filed in the previous year.under this Sublease at the time of
Marina's receipt of the notice of the exercise of the option and upon
the date that the First Extended Term commences. Subtenant's failure
to'timely exercise the option to extend shall nullify the option and
this Sublease shall then terminate upon the expiration of the Initial
Term.

6. RENT ..
(a) Monthly Rent.

Subtenant shall pay to Marina, in advance, on the first
(1st) day of each and every calendar month during the term of this
Sublease, beginning on the first (1st) day of the first (1st) full
calendar month of the Initial Term, the sum of One Thousand
Dollars ($1,000.00) per month (the "Monthly Rent"). Subtenant shall
pay the Monthly Rent to Harina without deduction, set off, prior
notice, or demand.

Concurrently with the execution of this Sublease,
Subtenant shall pay to Marina the sum of One Thousand
Dollars ($1,000.00) as payment for the first full month's rent.
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(b) Annual Cost of Living Adjustment.

Commencing on the first (1st) day of the calendar month
after the expiration of ten (10) months of the term of this Sublease
and continuing on the corr~sponding day of each y~ar thereafter during
the Initial Term, the First Extended Term, or any other extended
term of this Sublease, the Monthly Rent shall be subject to;an increase
as follows: The base for computing the adjustment shall be the
Consumer Price Index for All Urban Consumers (All Items) for the
San Diego Metropolitan Area (base year 1967-100) published by
United States Department of Labor, Bureau of Labor Statistics
(the "Index"), which index is published next preceding the counnence-
ment date of the term of this Sublease. The Index·published next
preceding the commencement date of the term' of this Sublease shall
hereinafter be called the "Beginning Index." The date upon which•an adjustment in Monthly Rent is made shall hereinafter be called
the "Adjustment Date". 'At the time of the Adjustment Date, the
parties shall examine the Index published next preceding the first
Adjustment Date (the "Adjustment Index"). If the Adjustment::Index
has increased over the Beginning Index, the Monthly Rent for the
following year (until.the ..next annual, cost of living rent adjustment)
shall be set by multiplying t~e Monthly Rent payable during the
immediately preceding year by a· fraction, the numerator of which is
the Adjustment Index and the denominator of which is the Beginning
Index; provided, however, that in no event shall the Monthly Rent
be less than the amount set forth in subparagraph (a) above.

'.

In the event that the Bureau of Labor Statistics of the
United States Department of Labor changes its method of computing
the consumer price index or in the event that the Bureau of Labor
S~atistics discontinues the computation of the consumer price index,
such other government index or co~putation with which the consumer
price index is replaced shall be used to obtain substantially the
same result as would have been obtained if the consumer price index
had not been revised or discontinued. If there is no replacement
index, the parties shall mutuaily agree in writing to use another
similar consumer price index. In the event that the parties shall
fail to agree upon a substitute consumer price index within sixty
(60) days after the discontinuance of the consumer price index set
forth above, the selection of a new consumer price index shall be
submitted to one (1) arbitrator mutually acceptable to the parties.
If both parties cannot agree upon 'on (1) arbitrator, Marina shall
choose one (1) arbitrator and Subtenant shall choose one (1)
arbitrator. The two arbitrators shall choose one (1) arbitrator,
other than themselves, to conduct the arbitration. The selection
of arbitrators shall be made within seventy (70) days after the
discontinuance of the consumer price index set forth above. The
decision of the artibrator shall be final and conclusive upon the
parties and enforceable as provided by the laws of the State of
California. The cost of any arbitration shall be divided equally
between the parties.
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(c) Percentage Rent.

In addition to the Monthly Rent set forth in subparagraph
(a) above, Subtenant shall pay to Marina, in arrears, on the fifteenth
(15th) day of each and every calendar month during the term of this
Sublease, beginning on the fifteenth (15th) day of the se~ond (2nd)
full calendar month of the Initial Term, a sum of money eq4al to:

(i) Four percent (4%) of gross revenue (as hereinafter
defined) from the repair of motors and eQgines, sale of boat parts
and motor parts, sale of accessories.

(ii) One percent (1%) of gross revenue from the sale of
new or used boats, boat engines, boat motors, ~oat trailers, and the
accessories of such sales. All costs for repair~, maintenance, and
make-ready for a boat in preparation for the sale of the boat shall
be included in the price of the boat and shall not be again included
in the percentage rates for separate repairs, maintenance, etc.,
as provided in subparagr,aph (i) above.

The rent payable by Subtenant to Marina according to the
provision of subparagraphs (i) and (ii) above shall sometimes here-
inafter be called the Percentage Rent. The Percentage Rent shall be
due and payable from Subtenant to Marina on the fifteenth (15th) day
of the calendar month following that month in which the revenue
described in subparagraphs (i) and (ii) above was earned by Subtenant.

For purposes of this Sublease, the phrase "gross revenue"
shall mean the gross selling price of all merchandise or services
sold, leased, licensed, or delivered in or from the Premises by
Subtenant, whether for cash or on credit (whether collected or not),
and whether made by Subtenant's personnel or by vending machines.
Any transaction on an installment basis, including, but not limited
to, and "layaway" or like transaction, or otherwise involving the
extension of credit, shall be treated as a sale for the full price
at the time of the transaction, irrespective of the time of payment
or the time of passage of title. Gross revenue shall not include,
o~ if included there shall be deducted (but only to the extent
they have been. included), the following:

(1) The selling price of all merchandise returned by
customers and accepted for full credit, or the amount of discounts,
refunds and allowances made on returned merchandise.

(2) Sums and credits received in the settlement of
claims for loss or damage to merchandise.

(3) The price allowed on all merchandise traded in by
customers for credit or the amount of credits, discounts, and allow-
ances made instead of acceptance of merchandise.

(4) Sales and use taxes, so~called luxury taxes, consumer's
excise taxes, gross receipts taxes, federal income taxes, state
income taxes, and other similar taxes now or in the future imposed on
the sale or cost of merchandise or services, but only if such taxes are
added to the selling price, separately atated, collected separately from
the selling price of merchandise or services, and collected from Sub-
tenant's customers.
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(5) Sales of fixtures, trade fixtures, or personal
property other than in the ordinary course of the business of Sub-
tenant.

Subtenant shall keep accurate and complete records in a
manner and in a form satisfactory to Marina from which Ma~ina can at
all reasonable times determine the nature and ~mount of revenue
subj ect to Percentage Rent. Subtenant I s books and reco rds: shall show
all transactions relative to the conduct of Subtenant's business,
and such transactions shall be supported by docum~nts of original
entry, including, but not limited to, sales slips, cash .register
tapes, purchase invoices, and tickets issued, or other means satis-
factory to Marina. Together with each payment of Percentage Rent,
Subtenant shall deliver to Marina in a written statement as to the
source of the receipts showing all gross revenue of the preceding.
calendar month together with the amount payable to Marina as set
forth above. Each monthly written statement shall be signed and
certifi.ed to be correct by Subtenant or its authorized representative,
and if Subtenant is or becomes a corporation, the written monthly
statements shall be signed and certified to be correct by an officer
of Subtenant. Subtenant shall also furnish to Marina copies of
Subtenant's quarterly California sales and use tax returns .at the time
each is filed with the State of California.

After the end 6f each twelve (12) month period after the
commencement date of the term of this Sublease, Subtenant shall cause
an audit of the business conducted on the Premises to be made by a
certified public accountant. The audit shall be conducted at Sub-
tenant's sole cost and expense. Within sixty (60) days after the end
of each such year, Subtenant shall, at Subtenant's sole cost and
expense, deliver to Marina a copy of the written audit. In the event
that the audit discloses that the Percentage Rent for the audited
period has been underpaid in excess of five percent (5%) of the total
required Percentage Rent, then Subtenant shall pay to Marina ten
percent (10%) of the amount by which the Percentage Rent was under-
paid in addition to the unpaid Percentage Rent so shown to be due to
Marina as compensation to Marina for administrative costs, loss of
interest, and other charges and damages.

(d) DelinquentRent.
The Monthly Rent is due and payable on the first (Lst) day of each

calendarnonth. The PercentageRent is due and payable On the fifteenth (15th)
day of each calendarmmth :lmrediate1yafter the calendar month in which the
relevantrevenue is receivedby Subtenant. In the event that Marina does not
receive in its office the full payment of the Monthly Rent from Subtenantat or
before 5:00 p.m. on the fourth (4th) day of any calendar roonthor the full pay-
ment of the PercentageRent at or before 5:00 p.m. on the eighteenth (18th)
day of any calendarnonth, Marina shall have the right to terminatethis
Subleaseor otherwiseexerciseany of the rights of a landlordavailableto Marina
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at law or in equity. In the event that Marina does not receive in its
office the full amount of the Monthly Rent at or before 5:00 p.m. on
the fourth (4th) day of any calendar month or the full amount of the
Percentage Rent at or before 5:00 p.m. on the eighteenth-(18th) day
of any calendar month, Subtenant shall be able to cure its delinquency
only upon the payment of the full amount of the delinquent Monthly
Rent or Percentage Rent, as the case may be, plus a sum equal to ten

1percent (10%) of the Monthly Rent or rercentage Rent for each month
that the Monthly Rent or Percentage Rent is delinquent commencipg on
the first (1st) month of delinquency. The parties acknowled~e that
the ten percent (10%) delinquency fee is based upon Marina's actual
damages incurred in connection with its administration and collection
of delinquent rent.

7. SECURITY DEPOSIT.
Concurrently with the execution of this Sublease, Subtenant

shall deposit with Marina, in addition to the first full month's
rent, the sum of One Thousand ($1,000.00) as a security deposit for
the performance by Subtenant of all of Subtenant's obligations under
this Sublease. If Subtenant is in default of Subtenant's obligations,
t1arina shall have the right to use the security· deposit, or any
portion of the security deposit, to cure the default or to compensate
Marina for any and all damage sustained by Marina resulting from
Subtenant's default. Subtenant shall immediately upon demand pay
to Marina a sum equal to the portion of the security deposit expended
or applied by Marina as provided in this numbered paragraph so as to
maintain the security deposit in the.sum initially deposited with
Marina. If Subtenant is not in default of Subtenant's obligation
at the expiration or earlier termination of this Sublease, Marina shall
~eturn the security deposit to Subtenant. Marina's obligations
with respect to the security deposit are those of a debtor and not a
trustee. Marina may either maintain the security deposit separate
~nd apart from Marina's general funds or co-mingle the security
deposit with ~arina's general or other funds in Marina's sole and
absolute discretion. Marina shall not be required to pay Subtenant
any interest on the security deposit.

8 . IMPROVEMENTS.
Subtenant shall construct on the Premises no improvements

without the prior written consent of Marina.

9. REPAIRS AND MAINTENA.~CE.

(a) Marina's Nonresponsibility ..
Marina shall not be required to maintain or make any

repairs or replacements of any nature or description whatsoever to
the Premises except for structural defects in the walls, floor,
ceiling, electrical facilities, or plumbing facilities of the
Premises, which defects were not caused by acts or omissions by
Subtenant, Subtenant's agents, or Subtenant's customers. In the event
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of a defect caused by Subtenant, Subt.enant's agents, or Subtenant's
customers, Subtenant shall cause such defect to be remedied or repaired
at Subtenant's eo Ie cost and expe~se. Marina shall maintain the
exterior wall.s, windows, roof, stairways, and common areas of the
Building 6t Marina's sole cost and expense. Subtenant hereby
exprissly waives the right to make repairs at the expense of Marina as
provided for in any stEitute or lilw in. effect at the time of the,
execuUon. of this Sublease, or in any other statute or law'which may
hereafter be enacted.

(b) Subtenant's Duty to Maintain the Premises.

Subtenant shall, at Subtenant's sole cost and expense,
maintain the Premises in good condition and repair and in accordance
with all appl~cable laws. and shall make whatever repairs and
replacements are required by such laws.

10. MAINTENANCE OF CLEAN WORK AREAS.
The parties acknowledge that a significant portion of Sub-

tenant's busi~ess will involve work on boats moored and stored at the
Marina Complex delineated on the map attached hereto, marked Exhibit
"C'", and incorporated herein by reference. Such Marina Complex shall
sometim.es hereinafter be called "Mission Bay Marina."

In ~he event that Subtenant, with the permission of Marina,
does any work on boats moored in the slips or located in any boatyard
at Mission Bay Marina, including, but not limited to, the main boat-
yard and the do-it-yourself boatyard, then Subtenant shall keep Sub-
tenant's work areas throughout Mission Bay Marina neat and broom
~Lea~ a~ all times, and Subtenant shall always clean up Subtenant'e
f.;'Iui.prr..e,;t,cebri.a: and other items at the end of each bus Lnes s day and
a~ ~~e ~omD:e~ion of Subtenant's work on each boat,

1 -t
.:..1.. USE OF THE PREMISES,

Subtenant shall operate its business within the Premises in
s~ch a manner to conform to and comply with each, every, and all of
the ordinances or regulations of the City, the County of San Diego,
the State of California, and the United States of America that are now
in force or which may hereinafter be enacted with reference to the us~
or contemplated use of the Premises. Subtenant's use of the Premises
shall at all ~imes be consistent with the uses permitted under the
Master Lease. Subtenant shall not compete directly with Mission Bay
Marina in the normal repair and maintenance of boats.

12. UTILITIES.

Subtenant shall pay, before delinquency, any and all charges
for electricity which are separately metered to the

/8/



and u11Premises. Subten..1nt shull puy, be(oru

'.

charges for telephone and any othor utilit~Q.~bich ~~Q 8ep~-
I . ~, .~ ~ • 'I' ' ,, ~'"

rately billed to the Premises. As to l,lti~;,t~.~: ,~~f~.~:,~e. not

separately billed or metered to the pr.m1~." Qut.'Wh1,.,Qh ~re. . . 01: ", ..\ ~.:' .'~: .. '. ~. ::; -"'. " .
billed or metered for ,the enti~e ~l,lUcU.ni"J,~c;ll,lcU.ni)·.J~U.tnot. ; ' ..:.:~:..~'.>,.:: : ,:"'. : I,; .. ,

limited to, watu, i&' and heat, 'M&I:i.naaMl~··,paf: • .:aQh, .u'1UU ••
• ' • , . ' : "I, , ' " '.':';,!: .. ~,;.;~:'~f:"/'~::;:;~':~';;';~;;)j:::.

prJ-or to delinquel\9Y •. " .. , ,:'" '.,,~"i",i,: ".~':('.:ltit:.",,",,-, :. ;'. ',", '" ';
.. " . • .':.' I '.' . .".\:?,:.~J~?~<~~!l:..~. "'~'. [;.":e • •

13. JANITORIAL AND MAINTENANCE FEES. :,:',::'~..F .; :,'.. "': \" ,- '." . ..' ..... >~~T,H:"' '~ ... : .
As part.ot, Subtenant'" obliia·UQA,t;Q· u1nt",1", 't,he.:..' ~'.: .~I. . -, I .. ,' : ..... '. ,J: " .... : ,1"'>I!. ::'::r~I:"," ;':r:';'~:\~'l'{~."': .:.,:. r • '.:

Premises in 9004 conc:U.tion,~nd rapai.;". Sl,lJ.1~,.naJ\t,,!}~11en9~ge,
. r' '. . ',' 4· ' •••• .'. '~':', ' .. ',' •

at Subtenant o. 'Ql.CO'.~ ~,n4 e,x~.n•• ~ a.,~1Qp.~.~t.:.MeU,1ctent.
:'.~ 1 ~ ",,' t,:' .:' . :' , ',' '.... .:. t, ' '.' ;. . . . .

janitorial service tOI: the, :Pr8m1,e., or otherw1se 8,rranVfllfor·
. .,:.:""."':'!':,~',. /" " .. 1 ... :. ':. '.' .; •••

re9ular., periodic ol ... n~~,9and ,ftlo\intenanc. ,f07;I~.P;emb ••• In

the event that' Marin~, .~~~~',. a ,j~ni~Ori'd·-:,,,'~~~8:~orth8
'. '; .'.,.'!' : :' ~:, ;: l'~" .•

Buildin9, for tl-\. ~ntLl:eJt~edon Bay Me,r1~/':ot fo~· any part of
.'. '. • , '~' •• ' .. , • , 1 •• •• • • •••• I ;-'" '. , "" : l.' .1',. . .' , .' .

Mission Bay Ma;1na~.'u.b,,,n.nt may, . in. sl,Abten4!\llt·.cu..oretion"
. . '.' '.",' '~"},;,-': ..' • " ... ...<. < . i". '.:'-' . ','

elect ,to part1Q£.p~~,' in .• ~h~anitorial se;v1ca aOli,.~~r.· ~n .,
, ..... 'f:' ; r', .:: ,.' '. ':;., ...-.. . ".~ ' ;.~.:; ,'1, ,

the cost thQreO~,,>.\U"A.;·:j""hodal i1ervice 18.,maO' '''v.~labl.·
" ' :.:'~",!.,:, .t(!'r I~'·'~.":;', " ':"'.", " '.' -: .~:':'.".,.~, . ,

and if Subte~nt .•1.0'" ~,part.1cipate in .11;",eVobt.nant' .•h",ll .
. " ,I' ..,,/.'l.j,' , . ' ... r ' " .. ,r .~.. ,.. ' '" :.J ' . .

notify Marina of, S\olb~.na~t.;'8 election to part~c'1pate'by de11-
, : ' .'; .

verin9 to Marina a writt~~,notice. Thewritt.~·~oti~.·.hall

become effective no aa,rlie,r than fifteen (15) daYiI after ita

receipt by Marina. If and when Subtenant elects to participate

in the janitorial lervice, Marina shall cause Subtenant to be

billed on a revular ba.is fo~ Subtenant'. share of the goat of

the janitorial •• rv1ce. Subtenant'. share of the cost of the

janitorial service i1hall be based upon the percentage of

....
t

..
. .square feet in the Building occupied by Subtenant as compared.

to the total number of leasable square feet in the entire Mission

Bay Marina, and on the basis of s~tenant'8 particular use of the

Premises. Subtenant shall pay to Marina Subtenant's shQre of

the cost of janitorial services within t<;m (10) days .:-a(ter

Subtenant's receipt of each bill therefor .
..
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14. COMMON AREA CHARGES.

Marina shall pay, prior to delinquency, all charges for
exterior lighting, maintenance, upkeep, repairs outside the Building,
and the maintenance and up~eep of the stairs, hallways, and restrooms
in the Building, For purposes of this Sublease, the phraf!e "common
area" shall mean all surfaces outside the BUildin~ which ar, not in
the exclusive control of Subtenant and the stairways, hallways,
common entrances, and restrooms for the Building.

15. TAXES AND ASSESSMENTS.

(a) Personal Property Tax.
Subtenant shall pay, prior to delinqu~ncy, all taxes,

assessments, license fees, and other charges that are levied and
assessed against Subtenant's personal property located in, on, or
about the Premises, which taxes become payable during the term of
this Sublease. Upon written demand by Marina, Subtenant shall furnish
Marina and City with satisfactory evidence of such payments~ If
any taxes on Subtenant's personal property are levied against Marina
or Marina's property a~d the assessed, value of the Building ,is
increased by the inclusion of a value placed upon Subtenant's
personal property, and if Marina pays the taxes or the increased
assessment, Subtenant"on demand, shall immediately reimburse Marina
for the sum of the taxes leviedagainstMarina, or the portionof the taxes

resulting from the increase in Marina's assessment. Marina shall
have the right to pay such taxes regardless of the validity of the
levy.

(b) Real Property and Possessory Interest Taxes.
Subtenant shall pay Subtenant's proportionate share of

all real property taxes, possessory interest taxes, and assessments
levied and assessed against the Building.

/10/



" iSubtclI\<11\t's .prouo r tioo<1to sh,u:u &hwl:l .be) thu
ratio of the total real property taxes, P9,aq~~qry in~Qre8t
taxes, and assessments lev~ed and Asse ...d ~~!I~"'~~b•. Ii'!Jilding

, . .',~'~ • ",:. :\i .'"::-..' ',. .

that the total number of square feet in ~~., pr.mi.eei:'b~a,n to
the total number' ot ',~ua~efeet in'~tho':.~~ir~4~~;::~;;~k;~~;;};••

~ -. ..•.,j.':~ ..,> ~~:~',:.:: ': f'~'?\{e;~:":~
Ea"h year "~dn6 8h.l~ no"~~f~,,;.~,,.b~,~~D.~,.~.~'.

I-Iarina's calculaUOI) ~~ SIWC.~~6~t I.,'PtoPo.~;~~~~.r:,~'b;~.1~f' ~he, >', .~. .. '" ~:\:. ;~~'1:';; .~ . ~.-: "-~'.
real property taxes, pOe'4!la.8oryintereli,~··t&X4lP';'anl1'6aaeG8~nt,s. ,~:." .:~~. ' .~"<:..,~/ ':' \.'.~'.~...~.. ::,<:. ~'.)~{~-.;,~ :;'::;~;.~i·:'. ;~.:~".1.:;.:~.~:~J .".' ':'.' . '
and together with ".uqh·~9.t1C;.8~11. fur~@b.~,4I~~t;''''6~~,w;~' &) :,

• I' "")1': :,"I"(t.' ~ ";'.,' -. "'j" • 'i",:·~':' ~":'-!.~': "~.: '. ~(",i,','-""~"~ '1 •

copy of the tax b~ll. Sub.t.enant,'.haU Plly,S",b,t.l;1ant'•.propor-
" '.' ' ; . ~,: :1,:' "' :;. :.. (.~~'1~,l'·.-·~,.',;\'\ " . ' .:

donate share of t.h•.r•.,).pl'9,Perty't.xe .•~:~.~,.,o~!:in.te;,e.t·
• ",".' , -, ': ' l.. .; " '" •• ,'. ' :,' • ' '.:, 1:'. •".:"'. '. ':~":;.~.' ,".," '.,

taxes, and asseument •.,.emL'~annua,lly no.lataj: '~h6nt.8n flO) ,1
• • 'I • "; : I ~." • I ' . . '. "'~" J.. .' • :.' " • " ' • .

days before tha tax.i.ng'~ut;hodt.Y'.d.linq",ent:.d.at.eor·t.n (10)
• • • ...., '. ': . '.' '. ".. • . l I ~,.' .:. ',": " ' ".• ' •

days after Subtenant:.·..r.Q.ipt:.~f th~ .tax b~l~,whichever ie
later. . :....\..:.<: ,~~,:,\t:}'. :::''; ";""; ';::.:, ,., .. "jl":~~':}" ," '"'. .

.• ', ::.,'. • I • .' 'f ~ ....... • .. 'r'·",,·rr,:i; ~',

S"'bc.n..~\\~~ball pay iita p.ropoa:~.on_ate.,h;.re,of
",,',",t,;"/' ,/~~: ....:' ". ~~: '.' ,,1 ' ••••• , :'~ • i .:..,;":!~', ....'.

all ,increases in.I:.,~l;:,~a:Q,.rtftaxe'i po88e"o.~y:.;~t,~r.'~~i"'·'
, :..... ::' '. ' .~, • j ... , .-. • ." • ,,' • " ' •• ~ .'.... ':< ,.:."'J :' ...

taxes, and aSlJes.lUnt:..~_what.her·theincrease i.·.·r •• VJ.t·of~·
'. .," if:' ::": .~;." j :j~.'... ; . ';'--, ,~::.~'~:":,4 ~ '.';' "

inc~eased rat~ and.l~.a:,:'Y~lu~d,m~:l.vied an,d,.~.(.~.e4:·.'~,i~t
the Building over .~ '~b~. 'thou re~l prope~t.i[~~X8.:.':'PO"'88l10ry

. . " .: ,': .. ' ' . , . . ..... : .: .
interest taxes, and •••••• m.ncs, levied and •• 8•••• 11 against

, • 1 •

.,.'

the Building_
16. INDE~~ITYAND INSURANCE.

(a) IndemnJ.ty:•.
Subtenant ahall indemnify and hold hArmleaa

Marina and the Premise. trom and against any and all claims,
, demands, liabJ.lity, meQhanLc's liens, labor lJ.ena, materia~'

liens, judgment liens, .nl1 any and all claims of whatsoever
kind or character, at any t1me made, aaserted, or claimed by or
on behalf of any per.on or p.r.on. agaLnet Marina for or on
account of any matter or 'thing, inQl"'d~n9 injury to or death of
any person or persons and damag<i t~ prop\3rty, occurring from,

any cause whatsoever on or about th, PremisBs and/or 00 or
\

about the sidewalk and streets.adjacent to ~~e Premises, resul tiog,

1111 • •
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.....
(,

,

t

:from, or ~rising out of or: in any' way connected with allY con~i-
,
I'tion of the Premises, or resulting from, Arlsin~ out.ol, or in
any way connected with the use and occup~ncy of't~. Premises by
Subtenant, or result!ng from, ar!sing' out'Of~' or i~ any way. . .
connected with any noncompliance by S.ubt~~ant:oi' .ny·o~ its

" . ..
• r , , ,

agents or employe •• , with any law, orIUnanc~, \,r89ul.aii.bn,or
authority concerning the use, 09cupancy, sAnitation, Or safety
of the Premises, .orlany part' thereof. . . ;

, . "
.Subtenant shall. assum •. the "efense of~' indamnify. . .. ' ,' .....

and save harmless Marina and City from all claims, demands,
expenses, and liability,o~ every nature, directly or'indirectly
arising from, or a1189.d to have arisen from the operations
conducted on the Premises PI' from any act.~r.omi.8ion of Sub-

, .
i p:'"tenant, his agents and invitees. '"

" . . ..',

(b) General Public Liability Insurance.
$u):)tenan1;'Ihall be insured 'by 4m iil'surance

, . '. : . ':;,....' . ".. ":.'
carrier acceptableto")tadna' and City against' lou fr,omp~Uc. ~ . . ,

liabilityari8ingfro.t~e use:or condition' of or.o~eration.
. .. : . .' .

conducted .on the pi.mil.a,. along with prOduQts' liability and
, , ,

completed operationl inlurance. Minimum coverAge shall be Five·. .
Hundred Thousand Dollarl ($500,000.00). A copy of the policy
of insurance shall be filed with City and shall name Marina and
City as additional insureds. Said policy shall specify that
the policy may not be terminated, altered or cancelled without
prior written notiQe to Cit~ by the insurance company.

The policy or polic~ea shall be issued by an
insurance company or companies licensed to do business in the.State of California. Prior to the commencement date of this
Sublease, Su~tenant shall deliver to Marina a certificate or
certificates of insur.ance evidencing the existence of such
policy or policies of insurance •

..
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.e .,

Subtenant snall, at its sole cost ang Qxpense,
during the term of this Sublease, pay for and maintain a
policy or.policies tif fire, ext~ndedcoverage, an~ van~alism
insurance on the P~emises. Such po~icy or polic1~s'8hall be.' .' -', .

issued by .an insurance' company or compapie'~';·U~.n••!S:;to do
.,' . '

business in the State of California •. ~uch po~icy or policies
shall be in an amount .ufficient to oover at le••teightv

-'. .' .• . I . ,f' I ',,_ . t· . "
':. , ,~ .

percent (80\) of the replacement COlt. of: ~. Premisell and all
.' v , ,I'" .

,

improvements aridcontents.in,. on, or'about the Premiaes.
(d) .Ship a'epdrel',~ In·l!Iurance..':':

SUbtenantahall, at its 801. cost and expense,
during the term ·of'th1a.Sublease, pay' ff;lr~d, JIUlintaina policy. . " '. " . ~ .

or policies of ship repairer~lIinsurance'for,allwork done by
Subtenant in, on, or.•bo~t the Premiel's....Such policy or
policies shall be,in.an amoW\t sufficient' to cover.the reall~nable

r· .... ', . .
need of a bus in... .uoh a. the one in which Subtenant is

d

engaged. . ~. .

(e) other Insurance.
7'

-.

Subtenant shall, at its sole cost and expense,
during the term of this Sublease, pay for and maintain any
other necessary policy or policies of insurance covering and
insuring against riaks which reasonably may be anticipated in a
business such a. the one in which Subtenant is engaged.

17. NO ASSIGNMENT OR 'SUBLETTING.
_, Subtenant shall not 8s,sign this Sublease or sublet

the Premises or any part thereof without the prior written
consent of Marina and City. An assignment by operation of law
shall automatically terminate this Sublease.

lB. ACC~SU TO ~!STB99M9.
Marina shall provid@ Subton~nt and Subten~nt's

agents, employees, and customers with access to the restrooms
..located at the rear of the first (1st) floor of the Building

during all reasonable hours during which Subtenant's business
is in operatio~. Subtenant acknowledges that Subtenant shall

of
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share the restrooms wi,th other :;ubtCllillltsin the ouilding and
,

their agents and customers, and with users of boat slips, tho
do-it-yourself boatyard located near the Building, and others.

19. ACCESS TO BOATS.
Subtenant shall have walking acoeS8,a" necessary

and appropriate, to all boats located in any of' the boatyards
l -. ," I

, , '

or slips that are part of Mis8ion Bay Marina~ On the com-
mencement date of the term of this S~blea8e,Marina shall
provide Subtenant with a'key to the boat slips that are part
of Mission Bay Marina. Subtenant shall have walking access,
as necessary and appropriate, to all bo~ts m~ored in the boat
slips. Subtenant shall keep the boat slips,locked at all
times. Subtenant shall re~urn the boat slip key to Marina
iIMlediately upon ,the expiration orearliertermihation of this

, ' ,
I . .'

Sublease. In the event 'that Subtenant 10s8' or otherwi8edoea
• • - • I •

.. . . . .
not return the boAt .1ip key, SUbtenant shall reimburse ~~rina
for the entire cost of,'r.keying ,the boat dips within 't.en'(10)
days afterSubtenan~'s; receipt from Marina of,a writ~en
statement 'setting fort;h the cost of the rekeying process.

20. USE OF STORAGE FACILITIES.

..'

The parties acknowledge that a significant portion
of Subtenant's business will involve work on boats brought to
Marina by boat owners and moored or stored at Mission Bay

- .

Marina. Provided that Subtenant complies with the provisions
of the numbered paragraph of,,this Sublease entitled "MAINTENANCE
OF CLEAN l'lORKAREAS," Subtenant shall be entitled to \o!0rkon
such boats without the payment of storage or other charges.', .
In the event that, independent of Marina, Subtenant brings to
Mission Bay Marina Subtenant's customers whose boats require
storAge in the do-it-your8elf boatyard, or in any other Area
of Mission Bay Marina, then Subtenant shall pay to Marina the
normal dilily r~tes ch~rged by Marina from timo to time for usc
of the do-it-yoursel, boatyard or for storage of the boats of
Subtenant's customers in any other area of Mission Day Marina;

..
/14/



U~·. •
provided, however that Subtenant shall not be required to pay to
Marina the daily storage charge or lay day charge for any day if,
through arrangements made by Subtenant, Marina's personnel perform
four (4) or more hours of work on the boat belonging to Subtenant's
customer during the course of that particular day. For any day that
Marina's personnel perform less than four (4) hours on a boat belonging
to Subtenant's customer, Subtenant shall pay the normal daily storage
or lay day rate. In the event that a boat originally stored by Marina
is delayed or held over as a result of the need for Subtenant to do
additional work on that boat, then Subtenant shall pay to Marina the
normal daily storage or lay day rate charged by Marina for that boat.

21. USE OF MARINA EQUIPMENT.

Subtenant shall have the right to rent from Marina
Marina's equipment at standard rates charged by Marina from time to
time.

22. PARKING.

Subtenant and all of Subtenant's employees shall park on
the street outside the Premises. SUbtenant's customers shall park,
on a space available basis, in the Marina parking lot or on the
street.

23. EFFECTIVENESS OF PROVISIONS OF MASTER LEASE.

Except as the provisions of the Master Lease are varied
by this Sublease, and except as the provisions of the Master Lease
are irrelevant to Subtenant, all the provisions of the Master Lease
shall control as to Subtenant and shall remain in full force and effect
for the entire term of this Sublease. The provisions of the Master
Lease that are relevant and controlling as to Subtenant include, but
are not necessarily limited to, the following portions of the Master
Le.1se:

Section I A
Section I B
Section IIB
Section IV A 1
Section IV B 4
Section IV B 5
Section IV B 6
Section IV B 7
Section IV B 9
Section IV B 11
Section IV B 12
Section IV B 13
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v, e~• •
Section IV B 14
Section IV B 16

Section IV C 21
Section IV C 22
Section IV C 23
Section IV C 25
Section IV C 26
Section IV C 27
Section IV C 28

All the relevant provisions of the Master Lease are hereby
incorporated herein by reference. Any reference to "City" in the
Master Lease shall be deemed to be a reference to Marina for the pur-
poses of this Sublease and any reference to "Lessee" in the Master
Lease shall be deemed to be a reference to Subtenant for the purposes
of this Sublease.

24. AMENDMENT.

This Sublease may be amended only by a writing signed by
both parties.

25. NOTICES.
Any notice from one party to another shall be delivered

either personally or via United States mail, postage fully pre~aid,
addressed to the parties as follows:

To Marina: Hr. Charles P. Bluth
Mission Bay Marina
1548 Quivira Way
San Diego, CA 92109

To Subtenant: Karl Pha1er
Freedom Marine
at the Premises

Any notice shall be deemed delivered at the time of personal
service or forty-eight (48) hours after the time of deposit in the
United States mail, as the case may be. In the event that either Darty
changes its address, the change of address shall be communicated to
the other party in the manner set forth in this numbered paragraph.

/16/



26. ATTORNEYS' FEES.

Should it become necessary for Marina or City to commence
legal proceedings to collect rent, to recover possession or enforce
any other ?rovision of this Sublease, Subtenant shall pay all legal
costs in connection therewith, including a reasonable sum as attorneys'
fees.

27. HEADINGS AND CAPTIONS.

The headings and captions at the beginning of various
paragraphs and subparagraphs of this Sublease shall not be construed
to be a substantive part of this Sublease and shall not in any way
define, limit, expand, or affect any provision of this Sublease.

28. COUNTERPARTS.
This Sublease may be signed in as many as three (3) counterparts,

each of which shall cons tLtnne an original, but all of which together
shall be one (1) and the same document.

MARINA:

BY:~~·~_

SUBTENANT:

FREEDaM 11ARINE.

By: KcvJ?kL~_
Karl Pha:ler

/17/



llliMORANDUMOF COMMENCEMENT DATE

This MEMORANDUM OF COMMENCEMENT DATE ("Memorandum") is made as
of September 1, 1982, between MISSION BAY MARINA, a proprietorship, as
Sublandlord, and KARL PHALER, doing business as FREEDOM MARINE, as
Subtenant.

The parties acknowledge that the term of that certain written
Sublease made as of September 1, 1982 commenced on September 1, 1982.
Pursuant to the provisions of the Sublease, the Initial Term of the
Sublease shall expire at 11:59 p.m. on August 31, 1983 unless the
term is extended pursuant to provisions of subparagraph 5 (c) of
the Sublease.

SUBLANDLORD:

MISSION BAY MARINA
a Proprieto ip

SUBTENANT:
FREEDOM MARINA

By: ~?~K~haler

Exhibit "D" to Sublease
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease
Agreement (Master Lease) entered into with

MISSION BAY MARINA

{LESSEE) and filed in the Office of the City Clerk as Document
No. 766042 , hereby consents to that certain Sublease
Agreement between the above"LESSEE (SUBLESSOR) and

EDMOND TAYLOR d.b.a.MARINE PROPULSION SYSTEMS

(SUBLESSEE) dated April 20,1980 Said Sublease shall be
subordinate to the Master Lease in all respects. In addition,
this consent is subject to the following conditions: (If None,
wr ite "None").

NONE

Dated /1 - ~Si'.%2-- THE C lTV OF SAN DI EGO

By: ~/~
~ty Manager

Da ted \-:..-..l~---lr-tl.f------- APPROVED AS TO FORM:
JOHN W. WITT, CITY ATTORNEY

By:

GWW



17 This cause came on regularly for trial on November 25,

18 1§81 in Department 25 of the above-entitled court, the flonor-

19 able Joseph A. Kilgarif, Judge, presiding, sitting without a'

20 jury. Plaintiff MISSION BAY MARINA, a general partnership,

21 appeared repre8ented by attorney O. Merritt Burrus II. Def-

22 endant EDMOND TAYLOR, dba MARINE PROPULSION SYSTEMS appeared

23 with his attorney Robert M. Benn~t. The matter was further
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8 IN THE SUPERIOR COURT OV THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO
MISSION BAY MARINA, a General
Partnership,10 )

)
)
)
)
)
)
)
)
)
)
)

-------------'-----)

JUDGMENT

Plaintiff, CASE NO. 473902
vs.

EPMOND TAYLOR, dba MARINE
PROPULSION SYSTEMS,

24 heard on March 26, 1982, both parties beinq represented by

'26

·27

28

25 their same attorneys. Evidence. both oral and documentary,
having been presented.

IT IS ORDERED, ADJUDGED AND DECREED that judgment be

for the defendant. EDMOND TAYLOR, 'upon this unlawful detainer
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action and that he recover his cost of suit.

IT IS FURTHER ADJUDGED that EDMOND TAYLOR pay rent,

slip rent and percentage estimates within 30 days for the

months of July, August, September, October. and November.

IT IS FURTHER ADJUDGED that the provisions of the lease

presented as Plaintiffs Exhibit 1 on March 26. 1982, a·re

ordered complied with by all parties.

JOS~H A. KI1GARIF.
Dated:~ JUDGE OF SUPERIOR COURT

Approved as to form:

Qated:
O. Merritt Burrus, Attorney for
Plaintiff

Dated:
Robert. M. Bennett. Attorney.for
Defendant

;.
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SUBLEASE
THIS SUBLEASE ("Sublease") is made as of April 20, 1980

between MISSION BAY MARINA, a proprietorship ("Marina"), and
FryMUND TAYLOR doing business as MARINE PROPULSION SYSTEMS
("Subtenant"), who agree as follows:

1. FACT RECITALS.
This Sublease is made with reference to the followi?g

facts:

(a) Master Lease.
On or about March 5, 1979, THE CITY OF SAN DIEGO,

a municipal corporation ("City), as landlord, and Marina, as
tenant, signed that certain written Percentage Lease ("Master
Lease"). The Master Lease was approved by the City Council of
City by resolution number 222988 dated March 5, 1979. The
Master Lease provided, among other things, that Marina could
construct upon the property that was the subject of the Master
Lease certain improvements and then sublease space in those
improvements to subtenants. Subtenant hereby acknowledges Sub-
tenant's receipt of a true copy o~ the Master Lease.

(b) Const'ruction of Improvements.
Marina is in the process of constructing on the

real property that is the subject of the Master Lease improvements
in the form of a two (2) story building (the "Building"), the
first (1st) floor of which Building shall be occupied by
Subtenant's engine shop and the second (2nd) floor of which
Building shall be used as offices. The location of the Building
on the property that is the subject of the Master Lease is set
forth on the map attached hereto, marked Exhibit "A" and incorporated
herein by reference.

(c) Sublease of Office Space and Building.
The subject of this Sublease is the engine shop

on the first (1st) floor of the Building, which engine shop is
delineated on the plan attached hereto, marked Exhibit "B" and
incorporated herein by reference.

/1/
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(d) Intent of the Parties.
It is the intention of the parties to set forth in

this Sublease their agreement concerning Subtenant's use and
occupancy of the engine shop delineated in Exhibit "B" attached
hereto. It is the further intention of the parties that
Subtenant's use and occupancy of such space shall be subject to
each and every relevant provision of the Master Lease, and that
this Sublease shall be approved by the appropriate authorities
of City prior to the effective date of this Sublease.

2. SUBLEASE SUBJECT TO MASTER LEASE.
This Sublease is subject to the provisions of the

Master Lease. The parties acknowledge that this Sublease does
not violate any provision of the Master Lease and that no
provisions of this Sublease are in conflict with any provisions
of the Master Lease. If the Master Lease terminates and this
Sublease terminates as a result of the termination of the
Master Lease, the parties shall be released from all liabilities
and obligations unde~ this Sublease.

This Sublease is in effect a sublease of a portion of
the premises covered by that certain Master Lease dated March 5,
1979, as amended, between Marina, as tenant, and City, as landlord.
This Sublease is subject and subordinate to the covenants and
conditions of the Master Lease notwithstanding any provision hereof
contrary to or in conflict with the Master Lease.

3. SUBLEASE OF THE PREMISES.
Marina sublets to Subtenant and Subtenant sublets

from Marina that certain engine shop on the first (1st) floor
of the Building, which engine shop comprises approximately two
thousand four hundred (2400) square feet and which engine shop is

/2/
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delineated on the plan attached hereto as Exhibit "8." 'I'he
I
Iengine shop shall hereinafter be called the "Premises." The

Premises shall include, but not necessarily be limited to, the

structural improvements constituting the office space and any

and all interior improvements, such as carpeting, fixtures,

wall coverings, ceiling coverings, window coverings, levelor

blinds, and all other interior items delivered to Subtenant by

Marina at the time of Subtenant's initial occupancy of the

Premises.
Marina additionally sublets to Subtenant and Subtenant

sublets from Marina that certain space near the parts washing

rack outside the Premises, which space is delineated on the

plan attached hereto, marked Exhibit "c" and incorporated

herein by reference. Such space shall hereinafter be called

the "Boat Repair Space."
Marina additionally sublets to Subtenant and Subtenant

sublets from Marina one (1) due-it-yourself storage space
located in the do-it-yourself boatyard adjacent to the Premises.

Such do-it-yourself storage space shall hereinafter be called

the "Do-It-Yourself Space."
Marina shall sublet to Subtenant the Boat Repair Space and

the Do-It-Yourself Space at no extra charge in addition to the

ient set forth in the numbered paragraph of this Sublease

entitled "RENT."
4. PREPARATION AND ACCEPTANCE OF THE PREMISES.

The parties acknowledge that, as of the date of this

Sublease, the Premises are under construction and are not yet

ready for occupancy. Marina shall use its reasonabl~ best
efforts to diligently complete construction of the Premises and

to render the Premises ready for occupancy by Subtenant.
Subtenant shall have accesss to the Premises and may commence

Subtenant's improvemellt and fixturing process no later than

April 1, 1980; pro\(,ided,however, that Subtenant's improvem8nt

and fix turing process shall in no way interfere with the

activities of aqy contractors, subcontractors, or other personnel

/3/



performing construction work in, on, or about the Premises on
or after April 1, 1980. Subtenant shall indemnify and hold
harmless Marina and the Premises from and against any and all
claims, demands, liability, mechanic's liens, labor liens,
material liens, judgment liens, and any and all claims of
whatsoever kind or character, at any time made, asserted, or
claimed by ,or on behalf of any person or persons resulting
from, arising out of, or in any way connected with Subtenant's
improvement and fix turing process.

On the commencement date of the term of this Sublease, the
Premises shall be in'good condition. Subtenant's taking
possession of the Premises on the commencement date of the term
of this Sublease shall constitute Subtenant's acknowledgement
that the Premises are in good condition. Immediately after the
commencement date of the term of this Sublease, Subtenant
shall, at Subtenant's sole cost and expense, move into the
Premises all the furnishings and other items required by
Subtenant to conduct Subtenant's business.

5. TERM; COMMENCEMENT DATE: OPTION TO EXTEND.
(a) Initial Term. ~

The initial term ("Initial Term") of this
Sublease shall be for a period of five (5) years. The Initial
Term shall commence on the date that construction of the
Premises by Marina is completed and a certificate of occupancy
is issued by the appropriate governmental agency, but in no
event later than April 20, 1980. Subtenant's rent shall
commence to accrue and Subtenant shall be obligated to commence
paying rent on the commencement date regardless of whether
Subtenant has actually occupied the Premises on that date.
Unless extended as provided in this Sublease, the Initial Term
shall expire at 11:59 p.m. Pacific Standard Time on the date
five (5) years after the date that a certificate of occupancy
for the Premises is issued by the appropriate governmental
agency but in no event later than five (5) years after April 20,
1980.

(b) Commencement Date.
When the actual commencement date of the Initial

Term is determined, the parties shall execute a memorandum
setting forth the actual date of commencement of the Initial
Term in the form and content of the memorandum attached hereto,
marked Exhibit "0" and incorporated herein by reference.

(c) Option to Extend.
Subtenant is granted the option to extend the

Initial Term on all the provisions and conditions of this
Sublease for one (1) period of five (5) years immediately
following termination of the Initial Term provided that Subtenant
shall have given to Marina written notice of Subtenant's
irrevocable exercise of the option to extend at least sixty (60)
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days but not more than one hundred eighty (180) days prior
to the expiration of the Initial Term, and provided further
that there shall be no uncured default of any of Subtenant's
obligations under this Sublease at the time of Marina's receipt
of the notice of the exercise of the option and upon the date
that the First .Extended Term commences. Subtenant's fa~lure to
timely exercise the option to extend shall nullify the option
and this Sublease shall then terminate upon the expiration of
the Initial Term.

6. RENT.
(a) Monthly Rent.

Subtenant shall pay to Marina, in advance, on
the first (1st) day of each and every calendar month during the
term of this Sublease, beginning on the first (1st) day of the
first (1st) full calendar month of the Initial Term, the sum of
Two Thousand Four Hundred ($2400.00) per month (the "Monthly Rent").
Subtenant shall pay the Monthly Rent to Marina without deduction,
set off, prior notice, or demand. In the event that the
commencement date of the term of this Sublease is other than
the first (1st) day of a calendar month and in the event that
the last day of the term of this Sublease is a day other than •
the last day of a calendar month, the Monthly Rent for the
first and last month of the term of this Sublease, as appro-
priate, shall be prorated on the basis of a thirty (30) day
month.

Concurrently with the execution of this Sublease,
Subtenant shall pay to Marina the sum of Two Thousand Four Hundred
Dollars ($2400.00) as payment for the first full month's rent. In
the event that the commencement date of the term of this Sublease
is a date other than the first (1st) day of a calendar month,
Subtenant shall pay to Marina on the commencement date of this
Sublease the prorated amount of Monthly Rent due from Subtenant
to Marina on account of the first (1st) partial month of the
term of this Sublease. In such event, Marina shall retain the
Two Thousand Four Hundred Dollars ($2400.00) paid by Subtenant to
Marina as the Monthly Rent for the first (1st) full month of the
term of this Sublease, and apply the Two Thousand Four Hundred
Dollars ($2400.00) to the first (1st) full month of the term of this
Sublease. Subtenant's next payment of Monthly Rent shall then be
due and payable on the first (1st) day of the second (2nd) full
calendar month of the term of this Sublease.

/5/



•

(b) Annual Cost of Living Adjustment.
Commencing on the first (1st) day of the calendar

month after the expiration of ten (10) months of the term of this
Sublease and continuing on the corresponding day of each year
thereafter during the Initial Term, the First Extended Term, or
any other extended term of this Sublease, the Monthly Rent shall
be subject to an increase based upon any cost of living increase
as follows: The base for computing the adjustment shall be the
Consumer Price Index for All Urban Consumers (All Items) for the
San Diego Metropolitan Area (base year 1967=100) published by
United States Department of Labor, Bureau of Labor Statistics
(the "Index"), which index is published next preceding the com-.
mencement date of the term .of this Sublease. The Index published
next preceding the commencement date of the term of this Sublease
shall hereinafter be called the "Beginning Index." The date upon
which an adjustment in Monthly Rent is made shall hereinafter be
called the "Adjustment Date." At the time of the Adjustment
Date, the parties shall examine the Index published next preceding
the first Adjustment Date (the "Adjustment Index"). If the
Adjustment Index has increased over the Beginning Index, the
Monthly Rent for the following year (until the next annual cost
of living rent adjustment) shall be set by multiplying the Monthly
Rent pauable during the immediately preceding·year by a fraction,
the numerator of which is the Adjustment Index and the denominator
of which is the Beginning Index; provided, however, that in no
event shall the Monthly Rent be less than the amount set forth in
subparagraph (a) above.

In the event that the Bureau of Labor Statistics
of the United States Department of Labor changes its method of
computing the consumer price index or in the event that the
Bureau of Labor Statistics discontinues the computation of the
consumer price index, such other government index or computation
with which the consumer price index is replaced shall be used
to obtain substantially the same result as would have been
obtained if the consumer price index had not been revised or
discontinued. If there is no replacement index, the parties
shall mutually agree in writing to use another similar consumer
price indes. In the event that the parties shall fail to agree
upon a substitute consumer price index within sixty (60) days
after the discontinuance of the consumer price index set forth.
above, the selection of a new consumer price index shall be
submitted to one (1) arbitrator mutually acceptable to the
parties. If both parties cannot agree upon one (1) arbitrator,
Marina shall choose one (1) arbitrator and Subtenant shall
choose one (1) arbitrator.
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The two arbitrators shall choose one (1) arbitrator, other than
themselves, to conduct the arbitration. The selection of arbi-
trators shall be made within seventy (70) days after the discon-
tinuance of the consumer price index set forth above. The deci-
sion of the arbitrator shall be final and conclusive upon the
parties and enforceable as provided by the laws of the State of
California. The cost of any arbitration shall be. divided equally
between the parties.

(c) Percentage Rent.
In addition to the Monthly Rent set forth in

subparagraph (a) above, Subtenant shall pay to Marina, in arrears,
on the fifteenth (15th) day of each and every calendar month
during the term of this Sublease, beginning on the fifteenth
(15th) day of the second (2nd) full calendar month of the Initial
Term, a sum of money equal to:

(i) Four percent (4%) of gross revenue (as
hereinafter defined) from the repair and painting of boats,
repair of motors and engines, sale of boat parts and motor parts,
sale of accessories, and sale of marine hardware; and

(ii) One half of one percent (1/2%) of gross
revenue from the sale of new or used boats, boat engines, boat
motors, boat trailers, and the accessories of such sales. All
costs for repairs, maintenance, and make-ready for a boat in
preparation for the sale of the boat shall be included in
the price of the boat and shall not be again included in the
percentage rates for separate repairs, maintenance, etc., as
provided in subparagraph (i) above.

The rent payable by Subtenant to Marina according
to the provision of subparagraphs (i) and (ii) above shall
sometimes hereinafter be called the Percentage Rent. The Percent-
age Rent shall be due and payable from Subtenant to Marina on the
fifteenth (15th) day of the calendar month following that month
in which the revenue described in subparagraphs (i) and (ii)
above was earned by Subtenant.

Commencing on the first (1st) day of the calendar month
eleven (11) calendar months after the first full calendar month
of the Initial Term, the one-half of one percent (1/2%) Percentage
Rental figure set forth in subparagraph (ii) above shall be
increased to one percent (1%) during the remainder of the term of
this Sublease.

/7/



For purposes of this Sublease, the phrase "gross
revenue" shall mean the gross selling price of all merchandise
or services sold, leased, licensed, or delivered in or from the
Premises by Subtenant, whether for cash or on credit (whether
collected or not), and whether made by Subtenant's personnel or
by vending machines. Any transaction on an installment basis,
including, but not limited to, and "layaway" or like transaction,
or otherwise involving the extension of credit, shall be treated
as a sale for the full price at the time of the transaction,
irrespective of the time of payment or the time of passage of
title. Gross revenue shall not include, or if included there
shall be deducted (but ony to the extent they have been
included), the following:

(1) The selling price of all merchandise
returned by customers and accepted for full credit, or the
amount of discounts, refunds and allowances amde on returned
merchandise.

(2) Sums and credits received in the settlement
of claims for loss or damage to merchandise.

(3) The price allowed on all merchandise traded
in by customers for credit or the amount of credits, discounts,
and allowances made instead of acceptance of merchandise.

(4) Sales and use taxes, so-called luxury
tases, consumer's excise taxes, gross receipts taxes, federal
income taxes, state income taxes, and other similar taxes now
or in the future imposed on the sale or cost of merchandise or
services, but only if such taxes are added to the selling
price, separately stated, collected separately from the selling
price of merchandise or services, and collected from Subtenant'~
customers.

personal
business

(5) Sales of fixtures,
property other than in the
of Subtenant.

Subtenant shall keep accurate and complete
records in a manner and in a form satisfactory to Marina from

trade fixtures, or
ordinary course of the
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~hich" ~Iarina can at all reasonable times determine the na t.uro
I

and amount of revenue subject to Percentage Rent. Subtenant's

books and records shall show all transactions relative to the

conduct of Subtenant "s business, and such transactions shall be

supported by documents of original entry, including, but not

limited to, sales slips, cash register tapes, purchase invoices,

and tickets issued, or other means satisfactory to Marina.

Together with each payment of Percentage Rent, Subtenant shall

deliver to Marina in a written statement as to the source of

the receipts showing all gross revenue of the preceding

calendar month together with the amount payable to f·larinaas

set forth above. Each monthly written statement shall be

signed and certified to be.correct by Subtenant or its auth-

orized representative, and if Subtenant is or becomes a corp-

oration, the written monthly statements shall be signed and

certified to be correct by an officer of Subtenant. Subtenant

shall also furnish to Marina copies of Subtenant's quarterly

California sales and use tax returns at the time each is filed
with" the' State of California.

After the end of each twelve (12) month period after
the commencemnt date of the term of this Sublease, Subtenant

,
.' shall cause an audit of the business conducted on the Premises

to be made by a certified public accountant. The audit shall

be conducted at Subtenant's sole cost and expense. Within sixty

(GO) days after the end of each such year, Subtenant shall, at

Subtenant's sole cost and expense, deliver to Marina a copy of

the written audit. In the event that the audit discloses that
the Percentage Rent for the audited period has been underpaid

.in excess of five percent (5%) of the total required Percentage
Rent, then Subtenant shall pay to Marina ten percent (10%) of

the amount by which the Percentage Rent was underpaid in

addition to the unpaid Percentage Renl: so shown to be due 1:0

.Marina as ~ompensation to Marina for administrative costs, loss
of interest, and other charges and damages.
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(d) Delinquent Rent.
The Monthly Rent is due and payable on the first

(1st) day of each calendar month. The Percentage Rent is due
and payable on the fifteenth (15th) day of each calendar month
immediately after the calendar month in which the relevant
revenue is received by Subtenant. In the event that Marina
does not receive in its office the full payment of the Monthly
Rent form Subtenant at or before 5:00 p.m. on ths sixth (6th)
day of any calendar month or the full payment of the Percentage
Rent at or before 5:00 p.m. on the twenty-first (21st) day of
any ca~endar month, Marina shall have the right to terminate
this Sublease or otherwise exercise any of the rights of a
landlord available to Marina at law or in equity. In the event
that Marina does not receive in its office the full amount of
the Monthly Rent at or before 5:00 p.m. on the sixth (6th) day
of any calendar month or the full amount of the Percentage Rent
at or before 5:00 p.m. on the twenty-first (21st) day of any
calendar month, Subtenant shall be able to cure its delinquency
only upon the payment of the full amount of the delinquent
Monthly Rent or Percentage Rent, as the case may be, plus a sum
equal to ten percent (10%) of the Monthly Rent or Percentage
Rent for each month that the Monthly Rent or Percentage Rent is
delinquent commencing on the first (1st) month of delinquency.
The parties acknowledge that the ten percent (10%) delinquency
fee is based upon Marina's actual damages incurred in connection
with its administration and collection of delinquent rent.

7. SECURITY DEPOSIT.
Concurrently with the execution of this Sublease, Sub-

tenant shall deposit with Marina, in addition to the first full
month's rent, the sum of Two Thousand Four Hundred Dollars ($2400.00)
as a security deposit for the performance by Subtenant of all of
Subtenant's obligations under this Sublease. If Subtenant is
in default of Subtenant's obligations, Marina shall have the
right to use the security deposit, or any portion of the security
deposit, to cure the default or to compensate Marina for any
and all damage sustained by Marina resulting from Subtenant's
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, -'. •default. Subtenant shall imnl,'diate]yupon dcmnnd pay to M~rina

aisu~ equal to the portion of the security deposit expended or
I

applied by Marina as provided in this numbered paragraph so as

to maintain the security deposit in the sum initially deposited
.

with Marina •. If Subtenant is not in default of Subtenant's

obligation at the expiration or earlier termination of this

S~blease, Marina shall return the security deposit to Subtenant.

Marina's obligations with respect to the security deposit are

those of a debtor and not a trustee. Marina may either maintain

the security deposit separate and apart from Marina's general

funds or commingle the security deposit with Marina's general

or other funds in Marina's sole and absolute discretion.

Marina shall not be required to pay Subtenant any interest on
the security deposit.

8. IMPROVEMENTS.

t 9. REPAIRS AND 11AINTENANCE.

(a) Marina's Nonresponsibility.

Marina shall not be required to maintain or make

any repairs or replacements of any nature or description

whatsoever to the Premises except for structural defects in the

walls, floor, ceiling, electrical facilities, or plumbing

facilities of the Premises, which defects were not caused by

acts or omissions by Subtenan·t, Subtenant's agents, or Subtenant's
customers. In the· event of' a defect caused by Subtenant,

Subtenant's agents» or Subtenant's customers, Subtenant shall

cause such defect to be remedied or repaired at Subtenant's

sole cost and.expense. Marina shall maintain the exterior

walls, windows, roof, stairways, and common areas of the Building

at Marina's sole cost and expense. Subtenant hereby expressly

waives the right to make repairs at the expense of Marina as

provided for in any statute or law in effect at the time of the
execution of this SUblease, or in any other statute or law
which may hereafter be enacted.
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(b) SUbtcndnt' s Du ['.y to ~luintuin the 'Premises.

Subtenunt shall, at Subtenant's sole cost and
,

expense, maintain the Premises in good condition and repair and

in accordance w,ith all applicable laws, and shall make whatever...
repairs and replacements are required by such laws.

10. MAINTENANCE OF CLEAN WORK AREAS.

The parties acknowledge that a significant portion of

Subtenant's business will involve work on boats moored and

stored at the Marina Complex delineated on the map attached

,hereto, marked Exhibit "C", and incorporated her eLn by refer-

ence. Such Marina Co~plex shall sometimes hereinafter be

called "l1ission Bay Mar,ina."

In tne event that Subtenant, with the permission of

Marina, does any work on boats moored in the slips or located

in any boatyard at Mission Bay Marina, including, but not

limited to, the main boatyard and the do-it-yourself boatyard,

then Subtenant shall keep Subtenant's work areas throughout

Mission Bay Marina neat and broom, clean at all times, and

Subtenant shall always clean up Subtenant's equipment, debris,

and other items at the end of each business day and at the.

completion of Subtenant's work on each boat.

11. USE OF THE PREMISES.

Subtenant shall operate its business within the

Premises in such a manner to conform to and comply with each,

every, and all of the ordinances or regulations of City, the

County, of San Diego, the State of California, and the United

States of America that are now in force or wrrich may herein-

after be enacted with reference to the use or contemplated use

of the Premises. Subtenant's use of the Premises shall at all

times be consistent with the uses permitted under the ~laster

Lease.

12. U'l'ILI'J'U:S.

Subtenant shall pay, before delinquency, any and all
\

charges for electricity which are separately metered to the
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iPremises. Subtenant shall ~ay, before delinquency, ilny ~nd all
, .

c~arges for telephone and arty other utilities which are sepa-
I ' .

rately billed to the Premises. As to utilities which arc not
I

separately billed or metered to the Premises but which are

billed or metered for the entire Building, including, but not

limited to, water, gas and heat, Marina shall pay such utilities

prior to delinquency.

13. JANITORIAL AND MAINTENANCE FEES.

As part of Subtenant's obligation to maintain the

Premises in good condition and repair, Subtenant shall engage,

at Subtenant's sole cost and expense, a competent and efficient

'janitorial service for the Premises, or otherwise arrange for

regular, periodic cleaning and maintenance for the Premises. In

the event that Marina engages a janitorial service for the

Building, for the entire Mission Bay Marina, or for any part of

Mission Bay Marina, Subtenant may, in Subtenant's discretion,

elect ~o participate in such janitorial service and share in

the cost thereof. If a janitorial service is made available

and if Subtenant elects to participate in it, Subtenant shall

notify Marina of Subtenant's election to participate by deli-

vering to Marina a written notice. The written notice shall

become effective no earlier than fifteen (15) days after its

receipt by Marina. If and when Subtenant elects to participate

in the janitorial service, Marina shall cause Subtenant to be

billed on a regular basis for Subtenant's share of the cost of

the janitorial service. Subtenant's share of the cost of the

janitorial service shall be based upon the percentage of
square feet in the Building occupied by Subtenant as compared
to the total number of leasable square feet in the entire Mission

Bay Marina, and on the basis of Subtenant's particular use of the

Premises. Subtenant shall pay to Marina Subtenant's share of

the cost of janitorial services within ten (10) days after

Subtenant's receipt of each bill therefor.

/13/



14. COMMON AREA CHARGES.
Marina shall pay, prior to delinquency, all charges

for exterior lighting '.maintenance, upkeep, repairs outside the
Building, and the maintenance and upkeep of the stairs ,hallways ,
and restrooms in the Building. For purposes of this Sublease,
the phrase "common area" shall mean all surfaces outside the
Building which are not in the exclusive control of Subtenant
and the stairways, hallways, common entrances, and restrooms
for the Building.

15. TAXES AND ASSESSMENTS.
(a) Persoanl Property Tax.

Subtenant shall pay,prior to delinquency, all
taxes, assessments, license fees, and other charges that are
levied and assessed against Subtenant's personal property
located in, on, or about the Premises, which taxes become pay-
able during the term of this Sublease. Upon written demand by
Marina, Subtenant shall fumishMarina and City with satisfactory
evidence of such payments. If any taxes on Subtenant's personal
property are levied against Marina or Marina's property and the
assessed value of the Building is increased by the inclusion of
a value placed upon Subtenant's personal property, and if
Marina pays the taxes or the increased assessment, Subtenant,
on demand, shall immediately reimburse Marina for the sum of
the taxes levied against Marina, or the portion of the taxes
resulting from the increase in Marina's assessment. Marina
shall have the right ot pay such taxes regardless of the validity
of the levy.

(b) Real Property and Possessory Interest Taxes.
Subtenant shall pay Subtenant's proportionate

share of all real property taxes, possessory interest taxes,
and assessments levied and assessed against the Building, pro-
vided, however, that/in no event shall Subtenant be required to
pay more than $ N A per year in real property taxes,

Jpossessory interest taxes, and assessments.

/14/
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Ii.
fa~io of the total real property taxes, possessory interest

.taxes, and assessments levied and assessed against the Building
I •
I

Subtenan t's .propor t iona t c share sha Ll,be thc

that the total number of square feet in the Premises bears to
•..

the total number of square feet in the Building.

Each year Marina shall notify Subtenant of

Marina's calculation of Subtenant's proportionate share of the

real property taxes, possessory interest taxes and assessments

and together with such notice shall furnish Subtenant with a

copy of the tax bill. Subtenant shall pay Subtenant's propor-

tionate share of the real property taxes, possessory interest

taxes, and assessments semi-annually no later than ten (10)

days before the taxing authority's delinquent date Or ten (10)

days after Subtenant's receipt of the tax bill, whichever is

later •.

Subtenant shall pay its proportionate share of

all increases in real property taxes; possessory interest

taxes, and assessments, whether the increase is a result of

inc~eased rate and/or valuation, levied and assessed against

the Buildin~ over and above those real property taxes, possessory

interest taxes, and assessments, levied and assessed against

the Building.

16. INDE~mITY AND INSURANCE.
(a) Indemni ty .

Subtenant shall indemnify and hold harmless

Marina and the Premises ,from and against any and all claims,

demands, liability, mechanic's liens, labor liens, material

liens, judgment liens, and any and all claims of whatsoever

kind or character, at any time made, asserted, or claimed by or

on behalf of any person or persons against Marina for or on

account. of any matter or thing, including injury to or death of

any person or persons and damage to property, occurring from

any cause whatsoever on or about the Premises and/or on or
\

about the sidewalk and streets adjacent to the Premises, res.ulting

/15/
..

.. - .. - .. r:



,
/

i,
I " "

'lfrOm,"or arising out of or; in any way conllcctcJ with allY con~i-

.~i~n of the Premises, or r6sulting from, arising out of, or in
I
I

!any way connected with the use and occupancy of the Premises by

:Subtenant, or resulting from, arising out of, or in any way

connected with any noncompliance by Subtenant or any of its

"agents or employees, with any law, ordinance, regula tion, or

authority concerning the use, occupancy, sanitation, or safety
of the Premises, or any part thereof.

"Subtenant shall assume the defense of, indemnify

and save harmless Marina and City from all claims, demands,

expenses, and liability of" every nature, directly or indirectly

arising from, or alleged to have arisen from the operations

conducted on the Premises or from any act or omission of Sub-
tenant, his agents and invitees.

.. : (b) General Public Liability Insurance •

Subtenant shall be insured by an insurance

t carrier acceptable to Marina and City against loss from public

liability arising from the use or condition of or operations

conducted on the Premises, along with products liability-and

completed operations insurance. Minimum coverage shall be Five'

Hundred Thousand Dollars ($500,000.00). A copy of the policy

of insurance shall be filed with City and shall name Marina and

City as additional insureds. Said policy shall specify that

the policy may not be terminated, altered or cancelled without

prior written notice to City by the insurance company.

The policy or policies shall be issued by an

insurance company or companies licensed to do business in the

State of California. Prior to the commencement date of this

Sublease, Subtenant shall deliver "to Marina a certificate or

certificates of insurance evidencing the existence of such
policy or policies of insurance.

/16/
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(c) Fire .:lnclExtendl~d COVlll"aqc Ln suranco .

Subtenant shall, at its sole cost and expense,
, ,

the term of this Sublease, pay for and maintain a
.r:

:policy or policies 6f fire, extended coverage, and vandalism

insurance on the Premises. Such policy or policies shall be

':issued by .an insurance company or companies licensed to do

business in the State of California. Such policy or policies

shall be in an amount sufficient to cover at least eighty
, ,

percent (80%) of the replacement costs of the Premises and all

improvements and contents in, on, or about the Premises .
..

(d) Ship Repairer's Insurance.

Subtenant shall, at its sole cost and expense,

during the term of this Sublease, pay for and maintain a policy

or policies of ship repairer's'insurance for all work done by

,Subtenant in, on, or about the Premises. Such policy or

policies shall be in an amount sufficient to cover the reasonable

need of a business such as the one in whi~h Subtenant is

engaged.

(e) Other Insurance.

Subtenant shall, at its sole cost and expense,

d~ring the term of this Sublease, pay for and maintain any

other necessary policy or policies of insurance covering and

insuring against risks which reasonably may be anticipated in a

business such as the one in which Subtenant is engaged.

17. NO ASSIGNMENT OR 'SUBLETTING.

Subtenant shall not assign this Sublease or sublet

the Premises or any part thereof without the prior written

consent of Marina and City. An assignment by operation of law

shall automatically terminate this Sublease.

18. ACCESS TO RESTROOMS.
Marina shall provide Subtenant and Subtenant's

agents, employees, and customers with access to the restrooms
\located at the rear of the first (1st) floor of the Building

during all reasonable hours during which Subtenant's business

is in operation'. Subtenant acknowledges that Subtenant shall

/17/
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slliate the restrooms w~th ot~er Hubtell~nts in tileBuilding and
I ,

t~e{r agents and customers, and with users ot boat slips, the
I
Ido-it-yourself boatyard located near the Building, and others.

19. ACCESS TO BOATS.

'i Subtenant shall have walking access, as necessaryi,
,

and appropriate, to all boats located in any of the boatyards

or slips that are part of Mission Bay Marina. On the com-

mencement date of the term of this Sublease, Marina shall

provide Subtenant with a key to the boat slips that are part

of Mission Bay Marina. Subtenant shall have walking access,

.as necessary and appropriate, to all boats moored in 'the boat

slips. Subtenant shall keep the boat slips locked at all

times. Subtenant shall return the boat slip key to Marina

immediately upon ·the expiration or earlier termination of this

Sublease. In the event that Subtenant loses or otherwise does

not return the boat slip key, Subtenant shall reimburse Marina

for the entire cost of rekeying the boat slips within ten (10)

days after Subtenant's receipt from Marina of a written

stat~ment ~etting forth the cost of the rekeying process.

20. USE OF STORAGE FACILITIES.

The parties acknowledge that a significant portion

of Subtenant's business will involve work on boats brought to

Marina by boat owners and moored or stored at Mission Bay

Marina. Provided that Subtenant complies with the provisions

of the numbered paragraph of· this Sublease entitled "MAINTENANCE

OF CLEAN WORK AREAS," Subtenant shall be entitled to work on

such boats without the payment of storage or other charges.

In the event that, independent of Marina, Subtenant brings to

Mission Bay Marina Subtenant's customers whose boats require

'storage in the do-it-yourself boatyard, or in any other area

~f Mission Bay Marina, then Subtenant sllall pay to Marina the

normal daily rates charged-by Marina [rom time to time for usc

of the do~it-yourself boatyard or tor storage of the boats of~

Subtenant's customers in any other area of Mission Bay Marina;

..
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I : ' . I h 1 'I I I"to MarinoJ.the dil~ly storLlgc c .J.rlJcor ilY lily c1Llr<JC:or any

d~Y if, through arrangements made by Subtenant, Marina's

personnel perform fou~ (4) or more hours of work on the bOLlt

belonging to Subtenant's customer during the course of that

particular day. For any day that Marina's personnel perform

less than four (4) hours on a boat belonging to Subtenant's

customer, Subtenant shall pay the normal daily storage or lay

day rate. In the event that a boat originally stored by

Marina is delayed or held over as a result of the need for

,Subtenant to do additional work on that boat, then Subtenant

shall pay to Marina the normal daily storage or lay day rate
charged by Marina for that~oat.

21. SIDE TIES AND WORK SLIPS.

The parties acknowledge that Subtenant shall
require on a regular basis access to side ties and work

slips located in the boat slips near the Premises. Marina

shall provide to Subtenant during the term of this Sublease

a total of JVI#eL; (~O) feet of side tie space in the
boat slips near;e Premises. In addition to the Monthly

.,

Rent and the Percentage Rent set forth in the numbered paragraph

of this ~ublease entitled "RENT," Subtenant shall pay to

Marina, in advance, on the first (1st) day of each and every

calendar month during the term of this Sublease, beginning

on the first (1st) day of the, first (1st) full calendar month
of the I'nitial Term, the sum of Three Dollars ($3.00) per foot
per month for each foot of side tie space reserved by

Subtenant pursuant to the preceeding sentence. Commencing

on the date One (1) year after the date of this Sublease

and continuing on the corresponding day of each calendar

year thereafter, Marina shLlll have thc right, in Morillo's

sale and absolute discretion, t6 increase the Three Dollar
($3.00) per foot pcr ~onth rent for tl1cside tic s~acc by

a percentage equal to the percentage increase in slip

..
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made c t f cc t Lvc throuqho ut;~lission l3ay ~1.:.Irill.:lduri nq the

preceeding year.
I,
, Subtenant shall usc the side tie space for the mooring

.....

of any boats belonging to Subtenant or Subtenant's customers.

Subtenant shall be entitled, in Subtenant's discretion, to charge

Subtenant's customer lay day charges for the use of the side tie

space': provided, however, that any lay day charges charged by

Subtenant to subtenant's customers shall be reported in writing

on a monthly basis to Marina and provided further that any lay

day charges charged by Subtenant shall not exceed the. rate t~en

being charged by Marina for Subtenant's use of the side tie

space.

22. USE OF MARINA EQuIPMENT.
, . The parties acknowledge that Subtenant shall have

G th~ frequent need to utilize certain Marina equipment as

follows:

(a) Large Crane.

Subtenant shall have the right to rent from

Marina during the term of this Sublease the Larqe crane that

Marina maintains. The rental rate for the large crane, including

the services of one (1) operator only, shall be Sixty Dollars

($60.00) per hour during the first (1st) year of this Sublease.

Commencing on the date one (1) year after date of this Sublease

and continuing on the corresponding day of each calendar year

thereafter, Marina shall have· the right, in Marina's sole and

absolute discretion, to increase the hourly rate for the large

crane by a percentage equal to the percentage increase charged

by Marina for the use of the crane by other persons during the

preceeding year.

(b) Travel Lift.

Subtenant shull have the right. to rent [rom

Marina Marina's travel lift at stanJard rates charged by

Marina from time to time.

•
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! (c) Large ~-Frame.

Subtenant: shall have the use of Marina's large

A-Frame during the term of this Sublease without additional

charge to Subtenant.

(d) Fork .Lift.

Subtenant shall have the use of Marina's targe
.!

fork lift during the term of this Sublease without additional

charge to Subtenant; provided, however, that Marina's fork

lift must at all times be operated by a qualified operator.

(e) Sand Blaster.

Subtenant shall have the use of Marina's sand

blaster during the term of this Sublease without additional
charge to Subtenant.

(f) Other Tools.

Any and·all other tools necessary to or inci-

dental in Subtenant's trade or business shall be provided by

Subtenant at Subtenant's sole cost and expense.

Subtenant's use of any of Marina's equipment

shall be coordinated with Marina's boatyard foreman.

23. SUBTENANT'S TRUCKS AND VEHICLES.

The parties acknowledge that, as of the date of this

Sublease, Subtenant currently maintains, and plans to locate

in, on, or about, the Premises, the following trucks and other
vehicles:

One (1) Ford Courier pick-up truck;

One (1) Ford Econoline half-ton pick-up truck;

One (1) large truck with a crane mounted on it;

One (1) regular crane approximately thirty (30')
feet high.

Subtenant may park any and all of the Subtenant's

trucks and otllcr vehiclcs in, on, or about tilePremiscs;

provided, however, that at no time may any of Subtellant's
/ . .trucks or other veh~cles block the driveway immed~ately to the

west of the Premises or otherwise inhibit access to the do-it-

yourself boatyard or any other portion of Mission Day Marina.

..
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At. Harina' 5 rcquo st , when Su·l>tcnantLoa vc s Subtcnant I s trucks

iin the drivcway during the day, Subtenant shall leave ignition

keys either in the trucks or in a mutually agreed spot so that

Marina's employee~may move the trucks at their convenience as

necessary in order to provide access to the do-it-yourself

.boatyard and any other portion of Mission Bay Marina. To

avoid congestion as much as possible, Subtenant shall attempt

to park Subtenant's trucks and vehicles on the street outside
the Premises as much as possible.

24. PARKING.

Subtenant anQall of Subtenant's employees shall

park on the street outside the Premises. Subtenant's customers

shall park, on a.space·available basis, in the Marina parking
lot or on the street •

25. EFFECTIVENESS OF PROVISIONS OF MASTER LEASE.

Except as the provisions of the !·1asterLease are

varied by this Sublease, and except as the provisions of the

Master Lease are iirelevant to Subtenant, all the provisions

of the Master Lease shall control as to Subtenant and shall

remain in full force and effect for the entire term of this

Sublease •. The provisions of the Master Lease that are relevant

and controlling as to Subtenant include, but are not necessarily

limited to, the following portions of the Master Lease:
Section I A

Section I B

Section II B

Section IV A 1

Section IV B 4

Section IV B 5

Section IV B 6
Section IV B 7

Section IV B 9

Sectio? IV B 11

Section IV B 12
Section IV B 13

..
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Section IV B 14
Section IV B 16
Section IV C 19
Section IV C 20
Section IV C 21
Section IV C 22
Section IV C 23
Section IV C 25
Section IV C 26
Section IV C 27
Section IV C 28

All the relevant prov~s~ons of the Master Lease are
hereby incorporated herein by reference. Any reference to
"City" in the Master Lease shall be deemed to be a reference to
Marina for purposes of this Sublease and any reference to
"Lessee" in the Master Lease shall be deemed to be a reference
to Subtenant for purposes of this Sublease.

26. AMENDMENT.
This Sublease may be amended only by a writing signed

by both parties.

27. NOTICES.
Any notice from one party to another shall be delivered

either personally or via United States mail, postage fully pre-
paid, addressed to the parties as follows:

To Marina: Mr. Charles P. Bluth
Mission Bay Marina
1548 Quivira Way
San Diego, Ca. 92109

To Subtenant: Mr. Edmund ,Taylor
Marine Propulsion Sytems
at the Premises

Any notice shall be deemed delivered at the time of
personal service or forty-eight (48) hours after the time of
deposit in the United States mail, as the case may be. In the
event that either party changes its address, the change of
address shall be communicated to the other party in the manner
set forth in this numbered paragraph.
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28. ATTORNEYS' FEES.

Should it become necessary for Marina or City to
commence legal proceedings to collect rent, to recover posses-
sion or enforce any other provision of this Sublease, Subtenant
shall pay all legal costs in connection therewith, including a
reasonable sum as attorneys' fees.

29. HEADINGS AND CAPTIONS.
The headings and captions at the beginning of various

paragraphs and subparagraphs of this Sublease shall not be
construed to be a substantive part of this Sublease and shall
not in any way define, limit, expand, or affect any provision
of this Sublease.

39. COUNTERPARTS.
This Sublease may be signed in as many as three (3)

counterparts, each of which shall constitute an original, but
all of which together shall be one (1) and the same document.

MARINA:
MISSION BAY MARINA
a Propr' ~

B

SUBTENANT:
MARINE PROPULSION SYSTEMS

By:
EdIDund Taylor

/24/
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MEMORANDUM OF COMMENCEMENT DATE

This MEMORANDUM OF COMMENCEMENT DATE ("Memorandum")
is made as of April 20, 1980, between MISSION BAY MARINA,
a proprietorship, as Sublandlord, and EDMUND TAYLOR, doing
business as MARINE PROPULSION SYSTEMS, as Subtenant.

The parties acknowledge that the term of that certain
written Sublease made as of April 20, 1980 commenced on April
20, 1980. Pursuant to the provisions of the Sublease, the
Initial Term of the Sublease shall expire at 11:59 p.m. on
April 19, 1985 unless the term is extended pursuant to provisions
of subparagrph 5 (c) of the Sublease.

SUBLANDLORD:

MISSION BAY MARINA,
a Proprietorship

SUBTENANT:
MARINE PROPULSION SYSTEMS

By:
Edmund Taylor

Exhibit "D" to
Sublease
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease
Agreement (Master Lease) entered into with

MISSION BAY MARINA

(LESSEE) and filed in
No. 766042
Agreement between the

the Office of the City Clerk as Document
, hereby consents to that certain Sublease

above LESSEE (SUBLESSOR) and

WILLIAM L. ROBERTS

(SUBLESSEE) dated November 20, 1981 Said Sublease shall be
subordinate to the Master Lease in all respects. In addition,
this consent is subject to the fol lowing conditions: (If None,
wr ite "None").

NONE

--D ate d_.....::j-.:....J.' 1~2_·---J.K£-.-z..__ THE CITY OF SAN DIEGO

BY'~~ citY anager---

APPROVED AS TO FORM:
JOHN W. WITT, tlTY ATTORNEY

By :_[A-\;?J~/
Deputy 6

GWW
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SUBLEASE

. '
THIS SUBLEASE ("Sublease") is made, as of, November20, 1981

between MISSION BAY MARINA, a proprietorship ('.'Maritla~'),and
William L. Roberts doing business as MISSION BAt'·:YACHTSALES,
who agree as follows: ',.'::if{'~' :',:''

1 FACT RECITALS. ..\·: •• ::i~$.i;:';~J"...' .
This Sublease is made with reference;',t:ci.-',the>following

:. ", .... ; .. -'." ,f

. . " ';:L:.
. .. b ~""t:l ~ '-, > ..

(a) 'Master,Lease. ,"':',J, r":"';~~"'i.r:: :,<.,.'" ..'
On or about March 5, 1979: ,'THE:tITY,"OF~ SAN DIEGO, a. - ..~' .' ".:-" '~'. .'. ' .~.~;, . .

municipal corporation ("City"); as lari'dl'Ord'and:M~itla,"astenant,
• , . ."".,'';' ".. '.' ,'t.

signed that certain written Percentage'l"ease'.'·:("~aste;r:Lease"). The
", ,: .. ,'.--., I .".. " '. • '. . .•Haster Lease was approved by ,the City Council'of'City'by resolutJ.on. ., ,- ,""\. .

number 222988 dated March 5, 1979. The Maste~',L~ase provided. among
'. ..

other things, that Marina could construct,upO? '~he property that was
the subject of the Master ,Lease certain improvements and then sublease

, , .
space in those improvements to subtenants. Subtenant acknowledges'
Subtenant's receipt of a true copy of the Mastter Lease.

(0) Sublease of Office Space'
~he ~ubject Of this Sublease~is a'certain space at

1548 Quivira Way, which space i',sdelineated on'.tiheplan attached
hereto. marked Exhibit "A"", and';:incorporatedherein by reference.

'(6j Intent of the Parties.
It is the intent of the parties to set forth in this

sublease their agreement c~ncerning Subtenant's use and occupancy of
the portion of the Building delineated in Exhibit "A". attached hereto.
It is the further intention of the parties that Subtenant's use and
occupancy of such space shall be subject to each and every relevant
provision of the Master Lease, and that this' Sublease shall be approved
by the appropriate authorities of City prior t orthe effective date of
this Sublease ..

facts:

, .
2. SUBLEASE SUBJECT TO MASTER LEASE,

This Sublease is subject to the provisions of the Master ,-
Lease. The parties acknowledge that this Sublease does not violate
any provision of the Master: Lease and that no provisions of this
Sublease are in conflict with any provisions of the;Master Lease. If
the Master Lease terminates and this Sublease terminates as a result
of the termin·at:ton:..of the Master Lease. the parties shall be released
from all liabilities and obligations under'this Sublease.

This Sublease is in effect a Sublease of a portion of the
premises covered by the certain Master Lease dated March 5, 1979, as
amended, between Marina, as tenant, and City, as landlord. This Sublease
is subject and subordinate to the covenants and condi,tions of the Master
Lease notwithstanding any provision hereof contrary to or in conflict with
the Master Lease.

______ /1_/ -.l..:J
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3. SUBLEASE OF THE' PREMISES.
Marina sublets to Subtenant and Subtenant' 'sublets from Marina,

that certain space, which office space comprt$~s approximately five
hundred (500) square feet and which office 'sp'aceis deliaeated on the
plan attached hereto' as Exhibit "A" ~ The Qf;ic~'.space shall hereinafter. . ..... '.
be called the "Premises". The Pr~mises shal~\:incl~d.e, but ,not necessarily
be limited .to, the structural' improv~ments' ':co'n~tit~tingthe office space
and any and all interior improvemen~s ,.sucb,~)~·~ca,;~e·1:ing,fixtures, wall
coverings, ceiling coverings; window:~ci-~er.:i.~g~s~:"l~:velprblinds, and all

'I • •• '·(···~,.:'·,..:t~~::,.tV<.-.~~.:··;.·- .'.other interior items..::.·.",f:'~";:'''' t:,t(';:':~:i'.~/f,·;.l:',.: ".". :;~:'".':~1;'·':"':~:'~"'~.J~~~~~"'·.~/";~""J.." ~,:., '..

4. ACCEPTANCE OF THE PREMISES ';:>.'>/: ';~(~!i:;~;i'~:':f~~f,"'::.,,'."
On the commencement date.o.f'the temr10f,:thi's Sublease,' the.: ':.i' ." : ':·...~f ·/·.L.';0~:""·! l!;'" ...••

Premises shall be in good conditiori.o':,Sub.~ena~.t:','s"'~takingpossession of
, ':....:..: . 'f' JY~FI<' . r '.~"f- .' .'the Premises on the commencement da.'t'e'ofthe:~teraL:6f':thisSublease shall

, . ~ '>.. . ."-: ;f:~·J::·~·. - ~.. t· ;.. ' .
cons titute Subtenant's' acknowledgement ·that.;',',the;'Premises are in good
condition. Immediately after thecommenc'e:me:rif"da:,t~:'of"the term of this

-' . ~ ,.
Sublease, Subtenant shall', at Subtenant' s,'sole cost 'and expense, move
into the Premises all the furnishing~, :equip~e~t ,and other items required
by Subtenant to conduct Subtenant's business:,

'j
,'j

I
"I

, ,,

'·1

\" 5. TERM. , '

The term ("Term") of this' Sublease shallb~ for a period of two
(2) years. The Term shall commence on the date set'forth on this

. . '" ," .

Sublease. Subtenant's rent shall, commence to: accrue and Subtenant shall
be obligated to commence paying rent on the ~ommencement date regardless
of whether Subtenant has accual.Lyoccupt.ed the Premises on that date.
The. term 'shall expire at 11:59 p.m. Pacific Time on the date two (2)
years after the commencement date.

6. ,RENT.
(a) Monthly Rent.

Subtenant shall pay to Marina, in advance, on the first (1st)
day of each and every calendar month during the term of this Sublease,
beginning on the first (1st) day of the first (1st) full calendar month
of the Initial Term, the sum of Fifty ($50.00) :Oollars per month (the
"Monthly Rent"). 'Subtenant shall pay ·the Monthly Rent; to Marina without
deduction, set off, prior notice, or demand .. In the event that the
commencement date of the term of this Sublease is other than the first (1st
day of a calendar month and in the event that,the last day of the term
of this Sublease is a day other than the last day of a calendar month. the
Monthly Rent for the first and last month of the:;:termof this Sublease •.as appropriate, shall be prorated on the ~asis of a thirty (30) day month.

Concur rerrt'Ly with the execution 'of'this Sublease. Subtenant
shall pay to Marina the sum of Fifty ($50.00) Dollars as payment for the
first full month's rent. In the event that the commencement date of the
term of this Sublease is a date other than the first (1st) day of a
calendar month, Subtenant shall pay to Marina on the commencement date of
this Sublease the prorated amount of Monthly Rent due from Subtenant to
Marina on account of the 'first (1st) partial month of the term of this
Sublease. In such event, Marina shall retain the Fifty ($50.00) Dollars
paid by Subtenant to Marina as the Monthly REnt for the first (1st) full
month of the term of this Sublease, and apply the Fifty ($50.00) Dollars
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to the first (lat) full month of the term of this Sublease.
~btenant'snext payment of Monthly Rent shal~, then be due and payable
on the first (1st) day of the second (2nd) full calendar month of the
term of this Sublease. ..~

(b) Annual Cost of Living Adju's'tiIieilt,~<,'
Commencing on the first (lst).'.day'of·the calendar

• I.;" .'

month after the expiration of ten (10).mon'~hs~'of,the term' of this
. .' - -, ...q' :~Sublease and continuing on the correspon9-ing.'day:·of.each year

thereafter during the Initial Term,.the"F.·il;,S:t..tEx~endedTerm, or
, , ..... t. ' 1.',;'1.: .~~~(. "~.',"'~"", .any other extended term of this Sublease;}th~~Mot'lth~y Rent shall

be subj ect to an increas~ based up';'ri''ariy·iib-6~~~t;of;;':i::i.";:r~g·increase
. " ". . ", :; '- :',. •. ' ," l I -as follows: The base for computing: tl;1e',adjuf!.tmenti·~shall,be the

, . . .':, :,." ': '. 'r;~':~ ,(t' .'-:..,:.,,'.. .'Consumer Price Index for All ·Urban.·Consumers,';'.(Al:l:"Items)for the
, ~'.' '.", 'I .: ,,:. »» ~ ''s.:, .". ...~:.' t· .'. ..'San Diego Metropolitan ·Area (base :year".1967.=I.OOrPublished by
,. .' ,". ',,' ,~." . ",.. I' '. .,United States Department of Labor ,';:B:iJreau"6f :.Labor·Statistics

(the "Index"), which index is pUblished'~~~t'prec~ding the com-
mencement date of the term of this S1,1blease.·~·..The Index .pubLi.she d
next preceding the commenc~ment date of the.term·of this 'Sublease
shall hereinafter be called the "Beginning ';t:ndex-." 'The date upon
which an adJustment in Monthly Rent is made shall hereinafter be .
called the "Adjustment Date." At.the time of the Adjustment
Date, the parties ~hall examine the Index published,n~xt preceding
the first Adjustment Date (the "Adjustment. Index") .. If the
Adjustment Index has increase~ over the Begi~ning Index, the
Monthly Rent for the following year (untilt'he next annual cost
of living ,rent adjustment) shall be set by multiplying the Monthly
Rent payable during the immediat~ly preceding year by a fraction,
the numerator of which is the Adjustment Index and the denominator
of which' is the Beginning, Index; provided, how:ever, that in no

. . r '

event shall the Monthly Rent be less than the amount set forth ih
subparagraph (a) above.

In the event that the Bureau of Labor~Statistics. .
of the United States Depa~tment of Labor changes its method of
computing the ,consumer price index or in the event that the
Bureau of Labor Statistics discontinues~the computation of the
cOnsumer price index, such other government index or computation
with which the consumer price index is replaced shall be used
to obtain substantially the same result as would have been
obtained if the consumerlprice ~ndex had not beep revised or...
discontinued. If there i5 no replacement index, the parties
shall mutually agree in writing to use another. similar consumer
price index. In the event that the parties shall fail to agree
upon a substitute consumer price index within sixty (60) days
after the discontinuance of the consumer price index shall be
submitted to one (1) arbitrator mutually acceptable to the
parties. If both parties cannot agree upon one (1) arbitrator,
Marina shall choose one (1) arbitrator and Subtenant shall
choose one (1) arbitrator.

.,'
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The two (2) arbitrators shall choose one (1) ,arbitrator, 'other than
themselves, to conduct the arbitration. The selection of arbi-
trators shall be made within seventy (70) days after the discon-
tinuance of the consumer price index setfor;th.'above. The deci-, '. . . .
sion of the arbitrator shall be final and',conc LusLve upon the

. . .,'"

parties and enforceable as provided by the '.1:aws'of the State of
California. The cost of any arbitration Sh~~lj;~: divided equally

, ..
between the parties .'~.:"II~]';'· ', ..

(c) Percentage Rent. . .' :.:'~~\;kt;.t:
In addition to the Monthly :,Rent·se.t;:;:~qr;th.:'in subparagraph

• ' ", 'to.. • ,- ': ·..·1 _~,"~ .;!~. . --,"; . . .
(a) above, Subtenant shall pay to Mariria'::'i~;t:arre'~rs;01;1the. . '. .~.~
fifteenth (15th) day of each and every,)'calenqar,'monthduring the

• • •• " •. ': .. -,'r" ";i ;~.? '/.".' '. .. 'Term of this Sublease, beginning on 'the;Ifif teenth"\'(1-5th) day of the
. ' , ';'. ,: ~ .."';.... ";' ',' ~ f ': . •second (2nd) full calendar month of the Tertil..>:asUI!l~:ofmoney equal to:. . ,,-'-: :~'i" ·t·., _ . .(i) One-half percent (.5%)':of .gros~,:,rev:e1;1uefrom the sale

of new boats and the accessories of such ,s~i~s; ~"Ali costs for repairs,
maintenance, and make-ready for a boat in pr~paration for the sale of
the boat shal~ be included in the price of the boat.

(ii) One-half per~ent (.5%) of gross' revenue from the sale of
used boats owned by Subtenant.

(iii) Five Percent (5%) of Subtenant~s retained commissions
(as hereinafter defined), from Subtenant's brokerage activities in
selling new and .used bo ats ; '::' '" '

The rent payable by Subtenant to,Marina' according to the. '

provisions of subparagraphs (i) through (ii,f.)abeiye shall sometimes
hereinafter be called the Percentage Rent.' The Percentage Rent shall
be due and payable from Subtenant to Marina on the fifteenth (15th)
day of ~he calendar month immediately following the month in which the
revenue described in subparagraphs (i) through (iii) above was earned by
Subtenant.

I.t is the intention of Subtenant and Marina that the
Percentage Rents payable, herein shall cover those percentages charged by

. 'the City and which would be due and payable to the City ,if Subtenant were
the original ~essee to the Master Lease. Subtenant will not be liable to
City for any Percentage Rents over and ab~ve those already collected by
Marina as provided for herein.

For the purposes of this Sublease, the phrase "gross revenue"
shall mean the gross selling price of all boats and accessories and
charter and instruction! services sold, licensed or delivered in or from..' , .
the Premises by Subteqao~ whether for cash or on credit (whether collected
or not), and whether made by Subtenant's personnel or others.

<I.','1'",
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Any transaction on an in installment basis, including, but

not limited to, any "layaway" or like transaction or otherwise involving
the extension of credit, shall be treated asa:sale for the full price at
the time of the transaction, irrespective of'~~e time of payment or the
time of passage of title. Gross revenue shall:~not'include, or if
included there shall be deducted (but onlytoithe' '~xtent they have

'.; •..••,•• ". Ibeen included) the following: .'"/''.,"• I . , •• ,.:. ". . ,

(1) The selling price of all merchan:~ise :,returned'
by customers and accepted for full credit ,',oi-,';the';a'inount,of discounts,
refunds, and allowances made on returned'met~h:andi~.e':.::,':

. .., .,' - .,' .:. '; ;' .. " ,,' ,:(2) Sums and credits receiyed:in.·the set.tlement.of claims
"':.' '.~ ',,:,i'>;:"':''';~~':~:':-''''....\~': ....for loss or damage to merchandise.: '.,;.. ·'>r··(·:·"'~'r'·:"·;,;,,:, .: ", ·t·~·~;,':. .

(3) The price allowed on al1mercha~dJse;~;tr~ded in by .
customers for creditor the amount o.f,~f~dit:s;j\fdiS'c:~~ri,ts,and, allowances
made instead of acceptance of merchandise .>'::~~!:.:;'..:~::: .

(4) Sales and·use taxes,. so-call~c(ii.ixu~:'ft~es, consumer's
. , . .', .:.' . '. -l-' . .

excise taxes, gross receipts taxes, federal income·taxes, state income
• • • , • J,. '.'

taxes, and other similar tax~s now or in the'future.imposed on the sale
" .' 1or cost of merchandise or services, but ,only if·such 'taxes are added to

the selling price, separately stated, collected separately, from the
selling price of merchandise ~r services, and collected from Subtenant's
customers.

(5) Sales of fixtures, trade fixtures, or personal property
. . ,

other than in the'ordinary course of .the business of Subtenant.
For purposes'of this Sublease, the phrase "retained

commissions" shall mean that stimof money 'ret~ined by Subtenant or, .
Subtenant "s- agents or employees only from the sale of new or used boats.
The commissions that may be paid fFom boat sales proceeds to a cooperating
broker, agent, or salesperson shall not be included in Subtenant's gross
revenues and shall not be subject to a Percentage Rental under subparagraph
(iii) of this numbered paragraph.

Subtenant shall keep accurate and complete records in a
manner and in a form satisfactory to Marina from which Marina c£n at all
times determine the nature and amount of revenue subject to Percentage
Rent. Subtenant's books and records shall show all transactions relative
to the conduct of Subtenant's business, and'such transactions shall be
supported by documents of original entry, including, but not limited to,
sales slips, cash register tapes, purchase invoices, and tickets issued,
or other means satisfactory to Marina. Together with each payment of
Percentage Rent, Subtenant ..shall. deliver to Marina in a written statement
as to the source of the receipts showing 'all gross revenue of the pre-
ceding month together with the amount payable to Marina as set forth above.
Each monthly written statement shall be signed and cetti£ied to be correct
by Subtenant. Subtenant shall also furnish'to Marina conies of Subtenant's
quarterly California Sales and Use Tax returns at the time each is filed
with the State of California.

/5/
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After the end of each twelve (12) month period after the
commencement date of the term of this Sublease; Subtenant shall cause
an audit of the business conducted on the Pre~ses.to be made by a
certified public accountant. The audit s?all'be conducted at Subtenant's
sole cost and expense. Within sixty (60) days' after the end of each
such year, Subtenant shall, at Subtenant's sO,'lecost and expense, deliver

.' .'to t-larinaa copy of the written audit. In.the'event that't:he audit
discloses that the Percentage Rent for ·the.~u·d:i.ted·.periodhas been under-

. .'... :1, : t'"paid in excess of five percent (5%) of' the :~9t~lrequired Percentage
Rent, then Subtenant shall pay to 'Marin~'tenj)'er~~n:t'(10%) of the amount

;'. by which the Percentage Rent so showri,to,·.b~·:,;ad.e..t~::Ma:r:ina,as.compensa-
"t Lon to Marina for administ~ati~e' c~s'ts,'lo~~'d~'f'i~'ter'est,and other

I ~.·1·:· " .' _ .
Charges and damages . ..".~:'"."<::;-' . '1,\ " ....

• • (t' , ..• • _4 ,_

(c) Delinquent Rent:.' .:.,::':':,:.:'.~,~~.,:'··:,'i~_ ..' I., ,..Ii;. ')! 't' .

The Monthly Rent is due a.rid'paY·abie·::c>n'·~~'t·first(1st) day of
each calendar month. The'Percentag~. Ren:tifi'du~·an.d:·payable after the

.calendar month in which the.relevantrevenue:fs·received by Subtenant.
. '.In the event that Marina does not receive in its 9fficethe full payment

of the Monthly Rent from Subtenant at or before 5:00p.m. on the sixth
(6th) day of any calendar:month or the full payment of the Percentage
Rent at or before 5:00 p.m. on the twenty-first (21st) day of ant'
calendar month, Marina shall have the right to terminate this Sublease
or otherwise exercise any:of the rights' of a landlord available to
Marina at law or in equity. In the event that'Marina does not receive
in its office the full amount of the.Monthly ,Rent at or before 5:00 p.m.
on the sixth (6th) day of any ~alendar month or the full amount of the
Percentage'Rent at or before 5:00p.m., on the twenty-first (21st) day
of any calendar month, Subtenant shall be able to cure its delinquency
only upon the payment of ~he full amount of the delinquent Monthly Rent
or Percentage Rent, as the case maybe, plus a sum equal to ten percent
(10%) of the Monthly REnt or Percentage Rent for each month that the
Monthly Rent or Percentage Rent is delinquent commencing on the first (1st)
month of delinquency. Thg parties acknowledge that the ten percent (10%)
delinquency fee is based upon Marina's actual damages incurred in
connection witll its administration and collection of delinquent rent .. ,

7. SECURITY DEPOSIT
Subtenant shall deposit with Marina, the sum of Fifty ($50.00)

Dollars as a security deposit, after one (1) year of commencement of the
Term, for the performancej fY Subtenant of all .of Subtenant's obligations
under this Sublease. If'Svbtenant is in default 'of Subtenant's
obligations, Marina shall have the rLgh tt to use the .security deposit, or
any portion of the security deposit, to cure the default or to compensate
Marina for any and all damages sus.tafned by Marina resulting from
Subtenant's default. Subtenant shall immediately upon demand pay to
Marina a sum equal to the portion of the security deposit expended or
applied by Marina as provided in this numbered paragraph so as to maintain
the security deposit in the sum initially deposited with Marina. If
Subtenant' is not ',indefault of Subtenant's obligation at the expiration
or earlier termination of this Sublease, Marina shall return the security
deposit to Subtenant. Marina's obligations with respect to the security
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deposit are those of 'a debtor and not a trustee. Marina may
either maintain the security deposit separate and apart from
Marina's general funds or conuningle the security deposit with
Marina's general or other :funds in Marina's' sole and absolute
discretion.' Marina shall not be require'd'to pay,'Subtenant any
interest on the security deposit.' ' "

.. ';-.'
.~ 1.f,. :-t. ~ I .:8. IMPROVEMENTS. ,,"',:,,",

Subtenant shall construct on the~P~emis~s no improvements

wi thO:~t:p:::r ~:i:::T:::::t ,.O~,7;tt~tj,,;;}r'•....
, I",.' .: , : '~;:{.';';;',' ,i:E" ):'

(a) Marina's nonresponsibili tv.: ;;1:~-:','':; l: ',"i"
. • ;1'!" .-... ....Marina shall 'not be required to,maintain or make any

. ",' ..... ' i-, . ~ . _ " ~ 'repairs or replacements of any nature, or description whatsover to
the Premises except for, structural ,defects :In,the'walls, floor,

'ceiling, electrical facilities, 'or plumbing :'fa:~ilitiesof the.. . . .
Premises, which defects were not caused by acts or omissions by
Subtenant, Subtenant's agents, or Subtenant "s customers.
In the event of a defect caused by Subtenant, Subtenant's agents,
or Subtenant's customers, Subtenant shall cause such defect to be
remedied or repaired at Sub t.enan t ' s sole cost and expense.
Marina shall ma'Ln t.ad.nthe exterior, walls, windo~'s, roof, stairways,
and conunon areas of the 'Building at Marina~,s sole cost and expense.
Provided Marina makes necessary repairs in a timely manner,
Subtenant hereby expressly waives the right to make repairs at the
expense of Marina as provided for in any statute or law in effect at
the time of the execution of this Sublease, or in any other statute
or law which may hereafter be enacted.

(b) Subtenant~s Duty to Maintain the Premises
Subtenant shall, at Subtenant's sole cost and

expense, maintain the Premises in good condition and repair and in
accordance with all applicable laws, and shall make whatever repairs
and replacements are required by such laws.

10. USE OF THE PREMISES
Subtenant shall operate its business within the Premises

in such manner to conform to and comply with each, every and all of
the ordinances or regulations 'of City, the County of San Diego, the
State of Califronia, and the United States of America that are now
in force or which may hereinafter be enacted. With reference to the
use or contemplated use of the Premises. Subtenant's use of the
Premises shall at all times be consistent with the uses permitted
under the Master Lease.

11. UTILITIES
Subtenant shall pay, before delinquency, any and all

charges for electricity which are separately metered to the Premises.
Subtenant shall pay, before delinquency, any and all charges for
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telephone and
the Premises.
Premises, but
including, but
such utilities

any other utilities wh,ich are separately billed to
As to utilities which are separately billed to the

which are billed or metered for the entire Building.
not limited to. water. gas and heat. Marina shall pay
prior to delinquency~

" l

12. JANITORIAL AND MAINTENANCE FEES ';
,As part of Subtenant's obligatiori~'tomaintain the Premises

in good condition and.repair, Subtenant sh8:11'et:lgag~,at Subtenant's
sole cost and expense.' a compe tent; and ef~ic~ent~.,jandtorLaL service
for the Premises, or otherwise arJ;'ange:,for'''r~guIar''periodic
cleaning and maintenance for the Premi..~~s :~~;:;'~'n:th~.event that Marina
engages a janitorial service for the,.B.ui1'di~~g,.'f9F....the entire'
Mission Bay Marina. or for any part; 6£ Mi~.~ion Bay 'Marina•.Subtenant
may in Subtenant':s discretion. elect .to pa:r~i:~:I,,:patein such janitorial

I' .,:

service and share in'the cost thereof. If ft' janitorial service is
made available and if Subtenant elects to p~rti~ipate in it. Subtenant
shall notify Marina of Subtenant's eLectLonst;o par tdcd.pat;eby
delivering to }1arina a written notice. The written notice shall
become effective no earlie.r than fiteen (15)'days after its receipt
by Marina. If and when Subtenant elects to participate in the :
janitorial service. Marina shall cause Subtenant to billed on a
regular basis for Subtenant's share of the cost of the janitorial
service. Subtenant's.share of the. cost of the janitorial service
shall be based upon the percentage of square. feet in the Building

" 'occupied by Subtenant as compared to the total number of leasable
square feet in the entire Mission Bay Marina. and on the basis of
Subtenant's particular use of t~e Premises. Subtenant shall pay to
Marina ,Subtenant's share of the cost of janitorial services within
ten (10) days after Subtenant's receipt of such bill therefore.

13., COMMON AREA CHARGES
Marina shall pay. prior to delinquency. all charges for

exterior lighting, maintenance, upkeep. repairs outside the Building.
and the maintenance and upkeep of the stairs, hallways and restrooms
in the Building. For purposes of this Sublease. the phrase "conunon
area" shall mean all surfaces outside the Building which are not in
the exclusive control of ~ubtenant and the stairways, hallways,
conunon entrances. and restrooms for the Building.

14. TAXES AND ASSESSMENTS
(a)'Personal Property Tax

Subtenant shall pay. prior to delinquency, all taxes.
. '.assessments, license fees, and other charges that are levied and assessed

against Subtenant's personal property located in. on. or about the
Premises, which taxes become payable during the term of this Sublease.
Upon written demand by Marina, Subtenant shall furnish Marina and City
with satisfactory evidence of such payments. If any taxes on Subtenant's
personal property are levied against Marina or Marina's property and the
assessed value of the Building is increased by the inclusion of a value
placed upon Subtenant's personal property. and if Marina pays the taxes
or the incre?sed assessment. Subtenant. on demand. shall immediately
reimburse Marina for the sum of the taxes levied against Marina,
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resulting from
shall have the
of the levy.

(b)

.: ..
.:;-~I' : •
·;,,1.. '.

Real Property and possessory;: Interest Taxes
subtenant shall'paySubte~~nt's proportionate

share of' all real property taxes.,' po'ss~ssQry interest taxes,
and assessments levied and assessed·agai~~.t:.~th~·:·.B~ilding. Sub-

• " i"~' ( 'I-i,..-, '. ',"

tenant I s proportionate' share shall': be. the~ir.a1;fo:"ofthe total~ .., . «r: -,' .t· .,;.j , . .

real property taxes, possessory;~nterese'::ta~es.;t:and assessments
levied and assessed against the )~iiding'Jt~a't,' ~h'e.to1;al number
of square feet in tne Premises bea~s' to:'the':' to~~l:'number of.

. : ~ 0'., .. .:. ',' .::. • •• J :-:~.~. .:' : .: .i'.~.,: •.
square feet in the Building •. ' ......"' :.:-:··..'::'·W:n·:·/·o'i<t:c·.

. . " ,,': .,1.".,./_, ~ '. :~.: l<~:~t: ~t~t.:':~">:'~':'"
Each.ye~r Marina' sh,all ..n.,o.ti,~y...~~ten·ant of Marina's

.' .- ".' .. ~:'.' ',') •• ".1 .

calculation of Subtenant's· proportionate·:<,.sh,a;e.of::,the real
. .', . -, '. . . ;: "'" .,' ..':' .'

property taxes, possessory' interest .:'taxes"'an4 lassessmen'ts and. . . '. .:'1 ,.... ~
together with such notice shall furnish subtenan.t with a copy
of the tax bill. Subt~nant'shall p~y SUbtenant-II'proportionate
share of. the reai' property taxes', posses'sory· interest taxes,
and aas easmerrea .semi...~nnually.· no' latertJ::1a%i.ten' (10) .days before
the ~axing ~uth~rity's ~elinquen~ ~~t~·~~·t~n '(10) days after
Subtenant ,~ receipt· of the ·.tax·bill; which~ver is later •

. Subtenant shall: pay:its P.~opo~t.i~nate share
'. '

of all increases in real property. taxes ;poss.essory interest
taxes, and assessments, wh~ther tne 'in'c~e~se .is'· a result of
increas'ed rate and/or valuat:i'on,:' le.vi~d: ~~d~ssessed against. ,
the Building.

15. INDEMNITY AND INSURANCE
(a) Indemnity

Subtenant shall indemnify and hold harmless
Marina and the Premises,from and against any and all ciaims,
demands"liability, mechanic's liens, labor liens, materialmen's. .

liens, judgment liens, and any and all claims of whatsoever
kind or character at any time made, ass~rted,· or claimed by
or on behalf of any pe~son or persons against Marina for or
on account of any matter or thing'including i~jury to or death
of any person or persons and da~ge to property, occurring
from any cause whatso'ever on' or. abo:ut':the .Premises and/or on~ . ,.. .
or.a~out the sidewalk and streets adj~cent ,to the Premises,. .. .
resulting from or arising out of or in any way connected with
any condition of the Premises, or ~esulting from, arising out
of, or in any way connected with the use and occupancy of

/9/
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the Premises by Subtenant, or resulting from, arising out of,

Ior in any way connected with any noncomp li.ance by Subtenant
or any of its agents or employees, with "anY,'law, ordinance,
regulation, or authority concerning the use; occupancy, sanitation,
or safety of the Premises, or any part thereof. ',.'

Subtenant shall assume the defeI)se"of,',indemnify
and save 'harmless l-1arinaand City'from all::,clai~S, demands,
expenses, and liability of every nature ~ ;~ire~tly ..~r indirectly
arising from or alleged to' have' arisen f~'6m~th~ :',ope'rations

, .' ~.\.....', '~~''''",,~,'. :. .:..( . .. . . .
conducted on the Premises or' fr,om any:ac,t"·.o,~::'om'ission·of Subtenant,

, • • .' I ..";0,- ." •

his sqsnts (:~d ~:~:::~ . : /.':~~';;;~ t .
Marina shall indemn~fy. and' ~old .,harmless Subtenant

. '. . '. . "'.: . ".
and the Premises frQm and agaiI)st any and 'a1+ c'laims, demands,

. , '.. . .

liability, mechanic's liens, ,labor liens"materialmen's liens,
judgment liens, and any and ~ll claims'o£:whatsoever k~nd or

, . ,

character at any time made, asserted, or ..clalined,byor 'on behalf
of any person or persons against Subtenant for or, on account
of any matter of thing,~ includin,g, injury to ,or death of any

. 'person or persons and,'damage .to property'-::occur,ring from any
cause. whatsoever on or ab'out thePre~ises" and/or' on or about
the sidewalk and streets',adjacent to: ,the'Premises, resulting

. . ."
from, or arising out, of·.',orin any way' connected with any condition
of. the Premises, or resul ti~g ,from.,"ari!i3irt~out' of, or in any
way connected with the use and occupancy,o~ the Premises by
Mari~a; 'or resulting from, ar1sil'igout of, :~r in any way connected
with any noncompliance by Marin~or any of its agents or employees,
with any law, ordinance, regulatj,on,.or authority concerning
the. use, occupancy, sanitation, or ,safety of the Premises,
or any part thereof.

Marina shall assume the defense of, indemnify
and save harmless Subtenant from all claims, demands, expenses,
and liability of every nature, dir~ctlY or indirectly arising
from, or alieged to have arisen from the, operations conducted
on the Premises or from any act or omission of Marina, his
agents and invitees.

(c) General Public Liability Insurance
Subtenant shall .be insured by an insurance carrier

acceptable to Marina anp. city against ioss from, public liability
ari~nqfrom the use or condition ,of or operations conducted
on the Premises, along with products ,liability and completed
operations insurance. Minimum coverage shail be Five Hundred
ThousandDollars ($500,000.00). A copy of the policy of insurance
shall be filed with City and shall name Marina and City as
additional insureds. Said policy shall specify that the policy
may not be terminated, altered or cancelled without prior written
notice to City by the insurance company.

/10/
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The policy or policies shall be issued by an

insurance company or companies licensed:o do business in the
State of California. Prior to the commencement date of this
Sublease, Subtenants shall deliver to Marina a certificate
or certificates of insurance evidenc:i.'nithe 8)Gi;suence,'ofi"such

. ",

policy or policies of insurance. ' ,,\','
I' I.~

(d) Fire and Extended Coverage Insurance
Subtenant shall, a~ its sole cost 'and expense,

during the term of this S~lease, pay',::fo<a,nd"maintain a policy
or policies of fire, extended coverage'Z,'and :vadal'ism insurance
on the Premises. Such policy or policies' shall 'be issued by
an insurance company or compa~ieslicen~'ed to: do business in
the State of' californi~' •. Such 'policY,o'r::,.'policies shall be
in an amount sufficient'" to· coyer>,atleast' eighty percent (8013)
of the replacement cost'ofthe Premises ;and all 'improvements

. .' .

and contents in, on, or about',the Premises~ If, required
insurance is not secured by Subtenant, M~rina may, in its sole

, "and absolute discretion, engage ,an in~urerto provide the insurance
coverage set forth in' this subparagraph: (d). In such event"
Mar ina sha 11 ,arrange ,:with the" insurer to: have '~he premiums
for such insurance itemized ',according.to 'the use and square
footage occupied by Subtenant and, the' 'other'occupants of the
Building. In the event 'that Ma~ina 'e'lects'to'',engage Marina's
own insurance company" Marina 'shall c'aua'eicopies of the insurance. . . " ,', .
premiwn statements to be sent: ,to Subtenant ,at least twenty
(20) days prior to the date that such:~nsurance premiums are
due and payable. Subtenant shall remit Subtenant's proportionate

, ' 'share of such insurance premiums to 'Marina within ten (10)
days after Subtenant's receipt of the insurance premium statement.
The policy or policies shall provide that they shall not be
cancelled or materially changed except after thirty (30) days
prior written notice to Marina .•

16. NO ASSIGNMENT OR SUBLE'ITING
Subtenant shall not assign this Sublease nor sublet

the Premises or any part thereof or interest therein. Subtenant
shall not oermit the occupancy of any part of the Premises by any
other person, nor permit the transfer of possession of the premises
to a new person or entity by virtue of any merger or dissolution,
nor permit the transfer of a controlling interest in the voting
stock or partnership interests in any entity that nor or hereafter
may become. It is mutually

/11/
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understood and acknowledged that the personal qualifications
of the individual signing this Sublease as or on behalf of
Subtenant are a material consideration for this Sublease and
such individual does hereby agree to maintain active control
and supervision of the operations conducted ~n, on, and about
the P·remises. An assignment. by operation o~,'law shall automati-
cally terminate this Sublease. :"',;;

':'. ;.'J'!. .,.. '- ..".
:...

17. ACCESS TO RESTROOMS . ':":'{"".,,'~";:~i:t~;i.':.,.
Marina shall provide sUbtenant7'·.u,.~~:Subte~antI s agents,

.' .':... J... .
employees, and customers with access 'to the':r,estrooms located
at the rear of the first· (1st) floO:r;Of"the{B~~!ld~n9 during

. , " •.. ,,' .': ~l- ,... ~. "

all reasonable hours during which·'Subtenan,1;."'s';buainessis in
',. .' ,~' .': t. ":' ftI '.' • • ',..., •

operation. Subtenant acknowledges ··thatS,u,b,t8,n8ll'l.t:.shallshare. . .. , .
the restrooms with other Subtenants in t'he"Building and their
agents and customers, and with users of bO'at.slips, the do-. '\, .
it-yourself boatyard located near the Building, and others.

~ 18. ACCESS TO BOATS
Subtenant shall have walkinq access, as necessary

and appropriate, to all boats located in any ot the boatyards
or slips that are part of Mission Bay Marina. On the cornrn~ncement
date,of the Term of this Sublease, Marina shall ,provide Subtenant
with a 'key to the boat slips that are part of Mission Bay Marina.
Subtenant shall have walking access, as necessary and appropriate,
to all boats moored in the boat slips. Subtenant shall keep
the boat slips locked at all times. Subtenant shall return
the boat slip key to Marina immediately upon the expiration
or earlier termination of this Sublease.

19. PARKING

Subtenant and all of Subtenant's employees shall park
on the street outside the Premises, or on a space available
basis in Marina parking lot. Subtenant" s customers shall park,
on a space available basis, in the Marina parking lot or on
the street.

/12/
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2Q. EFFECTIVENESS OF PROVISIONS OF MASTER LEASE

All the provisions of the Maste~~~as. shall 'control
as to Subtenant and shall remain in'full force and'effect for
the entire Term of this Sublease.' 'The provisions, of 'the Master

. . . .. ..: .; ..• !.- .' ,~.

Lease that are relevant .and contr.ol1;i;ng,a8":~()~·,Subtenantinclude,
......;.~: v.. -.;'. ,''';; r-: I ••• ' '. •

but are not necessarily limited,'tQ ,!::the'::,tol1ow~n9:'port.ions
of the Master Lease:

Section I A
Section I B ..:'-..,'
Section :tI B
Section IV A 1 ;,'

.' .,' f. ~......:

Section IV B4
Section IV B 5
Section IV B6
Section IV B 7
Section IV B'9
Section IV B 11
Section IV B 12
Section IV B 13
Section IV B 14
Section IV B 16
Section IV C 19
Section IV C 20
section IV C 21
Section IV C 22
Section IV C 23
Section IV C 25
Section IV C 26

'Section IV C 27
ge~tion IV C 28

All the relevant provisions of the Master Lease are
hereby incorporated herein by reference. Any reference to
"City" in the Master Lease shall be deemed t.o be a reference
to Marina for purposes.o.f t.his Sublease and reference t.o "Lessee". '

in the Master Lease shall be deemed to be a reference to Subtenant
for the purposes of this Sublease.

21'. AMENDMENT
This Sublease may be amended only by a writing signed

by both parties.

/13/



.. ' .,' .'

22. NOTICES
Any notices from one party to another shall be delivered

either personally or via United States mail, postage fully prepaid,
addressed to the parties as follows:

To Marina: MISSION BAY MARINA
1548 Quivira Way.
San Diego, Ca, 92109

To Subtenant: lHLL1AM L.: ROBE;RTS .
1548 QU1v1ra'Way':"

. ,~ . I'

San Dl8go,' Ca?:~;92i09
.', '.

Any notice shall be deemed delive~ed at the time of
. . .. -t '. '.personal service or forty-eight (48) :hour.'".after the time of deposit

t " ..in the United States mail, as the case ma.y.·ba.;10,' the event that
. .', .. ~either party changes its address, the change ~faddres8 shall be

communicated to the'other party in the manner set forth in this
paragraph.

23. ATTORNEYS' FEES
Should it become necessary for Marina or City to commence

legal proceedings to collect rent, to recover possession or enforce
any other provision of this Sublease, Subtenant shall pay all legal
costs in connection therewith, including a reasonable sum as attorneys'
fees.

24. HEADINGS AND CAPTIONS
The headings and captions at the beginning of various

paragraphs and subparagraphs of this Sublease shall not be construed
to be asusbstantive part of this Sublease and shall not in any way
define, limit, expand, or affect 'any provision of this Sublease.

25. COUNTERPARTS
This Sublease may be signed in as many as three (3)

counterparts, each of which shall constitute an original, but all of
which together shall be one (1) and the same document.

MARINA:
MISSION BA¥~RINA,a Propr-i:"e'tors. WILLIAM L. ROBERTS

By'WILLIAM L. ROBERTS
Approvedand consented
Dale M. Jo son, ABLC

e 0
Attorney-in-Fact
for William L. Roberts

/14/
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ADDENDUM TO SUBLEASE DATED
NOVEMBER 20, 1981

To William L. Roberts
From Mission Bay Marina

10. USE OF THE PREMISES.
Use of the premises. shall be limited to the

sale of new and used boats .. William L. Roberts will be
acting as a dealer for the Grand Banks line of vessels.

I understand the above addendum and sign this in
conjunction with subject Sublease dated November 20, 1981.

Subtenant:
WILLIAll L. ROBERTS

Marina:



VACIHlTCENTEIFl
1500 QUIVIRA WAY. SAN DIEGO. CA 92109

AMENDMENT TO SUBLEASE

This amendment to sublease is executed between Knight & Carver
Yachtcenter Inc. and Mission Bay Marina Delicatessen.

This is to amend Item 13. Indemnity and Insurance, paragraph (b)
General Public Liability Insurance.

Line two of said paragraph is amended to read: Minimum coverage
shall be One Million Dollars ($1,000,000.00).

Nothing herein is intended to change any other
conditions of the existing lease agreement.

terms or

Dated: !k&$T 1, . 1990
/

Dated: • 1990 Mission Bay Marina Delicatessen
~Q.

~4a= ~£PJ Brill, Owner



Extended Page 19, 1

SUBTEKANT:
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Named Insured:
DBA:

Mailing Address:

location:

Effective Date:

. '.,
Attach to your p06cy with the same poticy number shown on this endorsement. E4103

1st Edition
JIM BRll!.l
MISSIOtl BAY DELI
1548 QUIVIRA WAY
SArJ DIEGO, CA 92109

Agent
99·56·0369

Poticy Number
01492·94·63
of the Company
designated in the

Declarations
1548 QUIVIRA WAY SArJ DIEGO, CA 92109
(Same as above unless otherwise stated here)

3/2197 Limii of Liability: $1,000,000 each occurrence

~©1~~~~©lIril~~ ~IrilSIUll(@©i~1(iJ©i©lIT'$@m@lril~
(SpeclaJ Sentinel)

In consideration of the premium we agree with you to the fol!cwlng:

1. The insurance provided by this poficy for bodily injury fiablUty and property damage fiabifity under Coverage
D- Business Liability insurance shaDalso apply to the additional insured named below, but only with respect
to an occurrence arising out oflhe ownership. maintenance or use oflhat part of the insured location
occupied by you,

(:;1. This insurance does not apply to:
(a) Anyoccurrence which takes place after you cease to occupy the insured location.
(b) Any structure atlerations, new construction or demolition operations performed by or for any additional

insured named below.

3. The additional insured shaDnot be construed or deemed to be a subscriber to the Company issuing this poficy.

4. The additional insured shaDnot be or become fiabla for any premium payments due upon this poficy.

5. If this poficy is terminated for any reason we shaDgive 30 days notice in writing to the additional insured named
belllw.

This endorsement Is part of your policy. h supersedes and controls anything to the contrary.
h is otherwise subject to all other terms of the policy.

Additional
Insured:

RS4103

CITY OF SArJ DIEGO
202 "C" STREET
SArJ DIEGO, CA 92101

A!.., __ ,.~ .
~~ ~&/

AuthOrized Represerrtaf
Countersigned

.,
:2

11/20/96
OS



JAN-23-91 WED 113.2 KNIGHT CARV'W P.21/22

. ,

MEHORANDI.JK0' COMMENCEMENT DATE

Thh MEMORANDUM OF COMMENCEMENT DATB ("HelllOrandulll")Is lllade 1111 of
September 1 , 1983, between MISSION BAY MARINA, & proprietorsblp,

all Sublandlord, ~nd James Brill, 8S Subtenant, dba MisSion Bay DelicAtessen.

The part~e8 acknowledge that the term of that certain written
Sublease ~ade a~ of September 1 , 1983 commenced Oft September 1 , 1983.

Pur6~nt to the provlslons ot the Sublease, the Initial Term of the Sublease

ShAll expire at 11:59 p.m. on August 31 , 1988.

SUBLANDlJ>RDI
KISSION BAY HARINA

UP~opretor Mp--_.,
/ / . 4

~.. -: '//./~ .0

y:' .. ~~~~zff
Charle. P.'Blutb, Owner

SUBT~NANTl
KISSION BAY DELICATESS~N

.y~h...Lg
Illes BrUl '

dba Klss10n Bay Delicatessen



JAN-23-91 WED 1°156 KNIGHT

ADMENDMENT TO SUBLF.ASE

BETWEEN MISSION BAY MARINA, A PROPRIETORSHIP, AS LESSEE
AND JA"IES BRILL, DBA MISSION BAY MARINA DELIGATF.sSF.N

DATED SEPTEMBER 1, 1983

This is to amend Item 6 Rent,

Paragraph (c) Pe_rcentage Rent - To Marina

The original lease is amended to delete said percentage rent paid

to Mission Bay Marina over and above the normal monthly rent. It is

further understood that the percentages to the City of Slin Diego

do still apply.

This adJustment 1s being made because of the unusua L nature or the..
delicatessen business with a high volume in the summer and the 10'"' volqrne In
the winter months which makes it an unfair provision.

Dated November ~, 1983

SUBLANDIfJRD SUBLrnSF:E

MISSION BAY MARINA MISSION BAY MARINA
DELICATESSEN • -'.' .,

~~ ar es P. BlutH



SECONDAMENDMENTTO SUBLEASE

BETWEENMISSION BAY MARINA, ~ PROPRIETORSHIP, AS. LESSEE

ANDJAMES BRILL, DBA MISSION BAY MARINADELICATESSEN, AS SUBLESSEE

DATEDSEPTEMBER1, 1983

This sublease was originally amended November 17, 1983 and

deleted Paragraph (c) Percentage Rent - To Marina of Item 6 Rent that

pertained to percentage rent paid to Mission Bay Marina only and was over and

above the normal nnnthly rent paid to Marina.
,
I

Parties now desire to amend and change said lease as follows:

Item 3 Sublease of Premises

•The original lease is amended to change the storage facilities,'

which are considered part of the subtenant's total rentable area. This

I .
adjustment is made in conjunction with Knight & Carver's, dba MBMAssociates,

'. I I

requests and no compensation is being paid for this adjustment to or by any

of the parties involved.

Exhibi t attached depicts the new storage facilities for

Mission Bay Marina Delicatessen.

Dated: April 7, 1986

SUBLANDLORD SUBLESSEE

MISSION BAY MARINA MISSiON BAY MARINA
DELICATESSEN.

Charles P.

.1-



t
James Brill
Mission Bay Delicatessen
1500 Quivira Way
San Diego, CA 92109

! .

Mission Bay Marina,
This letter is to inform you that I will accept the option to

extend ~y sublease with Mission Bay Marina per section 5-C of the
sublease made as of September 1, 1983. This will put the expiration
date at August 31, 1993.

- - ........ ."..- --. -' -- - -

-------------------

.~..



•
ADMENDMENT TO SUBLEASE

BETWEEN MISSION BAY MARINA, A PROPRIETORSHIP, AS LESSEE
I .AND JAMES BRILL, DBA MISSION BAY MARINA DELICATESSEN
t .
I

i DATED SEPTEMBER 1, 1983

This is to amend Item 6 Rent,

Paragraph (c) Percentage Rent - To Marina

,
The original lease is amended to delete saie!percentage rent paid

Ito Mission Bay Marina over and above the normal monthly rent. It is
Ifurther understood that the percentages to the City of San Diego

do still apply.

This adjustment is being made because of the unusual nature of the

delicatessen business tith a high volume in the summer a;d the low volume in
Ithe winter months which makes it an unfair provision.

Dated November ,~/~, 1983

SUBLANDLORD SUBLESSEE

MISSION BAY MARINA MISSION BAY MARINA
DELICATESSEN

=



•
SUBLEASE

,

TillS SUBLEASE("Sub~ase") is made as of September I, 1983

between HISSION BAYHARINA,'lProprietorship (·lla-r-i..;:n..;:aCl:......:)....:,:.:::..:a....:n:..:d~:..L....::..:....:....:'----
,

James Brill ("Subtenant") who agree as follows:

1. FACTRECITALS.

This Sublease is made with reference to the following facts:

(a) Master Lease.

On or about March 5, 1979, THE CITY OF SAN DIEGO a munici-

pal corporation ("City"), as, landlord, and Marina, as tenant, signed that

certain written Percentage Llase ("Master Lease"). The Master Lease was
I .

approved by the City Council I of City by Resolution Number 222988 dated

IMarch 5, 1979. The Master Lease provided, among other things, that Marina

Icould construct upon the property that was the subject of the Master Lease
I

certain improvements and theh sublease space in those improvements to
I

subtenants. Subtenant hereby acnowledges Subtenant's receipt of a true

copy of the Master Lease.

(b) Sublease of Shop Space.

The subject of this Sublease is a certain space at

1548 Quivira Hay designated as "Delicatessen", which space is delineated

on the plan attached hereto, marked Exhibit "A" and incorporated herein by

this reference.

(c) Intent of the Parties.

It is the intention of the part les to set forth I.n this

Sublease their agreement concerning Subtenant's use and occupancy of the Del-

Iicatessen space delineated in Exhibit "A" and attached hereto. It is tile
I

further intention of the parties that Subtenant's use and occupancy of such

space shall be subject to each and every relevant provision of the Master

Lease, and that this Sublease shall be approved by the appropriate au t ho rL>

ties of City prior to the effective date of this Sublease.

2. SUBLEASESUBJECT!TO ~~STER LEASE.
,

This Sublease is subject to the provisions of the Master Lease.

The parties acknowledge tha t] this Sublease does not violate any provision

of the Master Lease and that no provisions of tllis Sublease are in conflict

with any provisions of the Master Lease. If the Master Lease terminates and

this Sublease terminates as a result of the termination of the Master Lease,,
-1-



,
t.

the parties shall from all liabiUties •obligations under tllis
, '

, Sublease.
I

This Subleas~ is in ef feet a sublease of a portion of the
I

premises covered by that certain Has t e r Lease dated March 5, 1979, as

amended, between Harina, as tenant, and City, as landlord. This Sublease is

subject and subordinate to the covenants and conditions of the Master Lease

notwithstanding any provision hereof contrary to or in confUct wi th the

Master Lease.

3. SUBLEASEOF TIlE PREMISES.

Marina sublets to Subtenant and Subtenant sublets from Marina

that certain Deli space at 1548 Quivira Way, "DeH ca t es sen'Tne l.L) , which Dell

space comprises approximately Six Hundred Eighty-Four (684) square feet o

(inside dimensions & Sixteen Hundred (1,600) sq. ft. (outside dimensions)
I

and which Deli space is delineated on the plan attached hereto as Exhibit

"A". The shop space shall hereinafter be called the "Premises". The

Premises shall include, but not necessarily be limited to, the structural

improvements constituting the Deli space and any and all interior improve-

ments constituting the Deli space and any and all interior improvements such

Ias carpeting, fixtures, wall coverings, ceiling coverings, window coverings,
I '

levelor blinds, and all other interior items delivered to Subtenant by Marina
!

at the time of Subtenant's initial occupancy of the Premises. (See Exhibit )

It is understood that Premises shall be used for the sole purpose

of _--=D::..:e::.;l::.;i=.c=.a=t.::;e.::;s.::;s.::e""n,--_,and subtenant's operations will in no way conflict,

interfere or compete with operations by Marina.

4. PREPARATIONANDACCEPTANCEOF THE PREMISES.

Subtenant shall have access to the Pr.emises and may commence

ISubtenant's improvement and fixturing process no later, than September 1,1983.

Subtenant shall indelnifJ and hold harmless Marina and the Premises from any
I

, I '
and all claims, demands, lliability, mechanic's liens, labor liens, material

Iliens, judgment Hens, and any and all clalms of whatsoever kind or.
I '

character, at any time made, asserted, or claimed by ot on behalf of any
I

pe r son or persons relating from, arising out of, or in any way connected wl.th

Subtenant's improvement and flxturlng process.

On the commencement date of the term of this Sublease, the

Premises shall be in good condition. Subtenant's taking possession of the

Premises on the commencement date of the term of this Sublease shall consti-

tute Subtenant's acknowledgement that the Premises are In good condition.

-2-



Immediately af~ the commencement date of the~ of this Sublease,

Subtenant shall, at Subtenant'a aole CO"t and expenae, .ove into the Premises

all the furnhhings and other itema required by Subtenant to conduct Sub-

5. TERM:

i
ICOHHENCEKENT DATE.
IInitial Term.

'tenant's business.

(a)

The initial term ("tnitiftl Term") of this Sublease ahall be

for a period of five (5) years. Subtenant's rent shall commence to accrue and

Subtenant ahall be obligated to commence paying rent on the commencement date

regardleaa of whether Subtenant hOB actually the Premiaes on that date.

The initial term ahall expire at 11:59 p.m. Pacific Standard Time on

September 1, 1988 I
(b) Commencement Date.

I
Wh~n the actual commencement date of the tnitial Term is

I

Idetermined, the parties shall execute a memorandum Betting forth the ae tua I

"'to 0' «....nee.. " 10' 'he lott;., Tuo In 'he .o .... nd conte.. 0' 'he

memorandum attached tiereto, IlI8rkedExhibit "0" and incorporated herein by
reference.

(c) Option to Extend.

Subtenant ia granted the option to extend the tnitial Term
on all the proviaions and conditio08 of this Subleaae for one (1) period of

five (5) years immediately following termination of the Initial Term provided

that Subtenant ahall have given to Harina written notice of Subtenant's irre-

vocable exerciae of the optio to extend at least ninety (90) days but not

more than one hundred eighty (180) daya prior to the expiration of the Ini-

tial Term, and provided further that there ahall be no uncured default of any

of Subtenant's obligatio08 or no Unlawful Detainerlfor Failure to Pay have
I
I

been filed in the Initial Term of thia Sublease at the time of Harina'a
Receipt.

6. RENT.

(a) Honthly Rent.

(l!lt) day of
Subtenant ahall pay to Harina, in advance, on the first

I
each andlevery calendar month during the term of thia 'Sublease,

the firs, (1st) day of the firat (1st) full calendar month ofbeginning on

III

III
III
III
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Ithe Initial Term, • sum of. I
month (the "llonthly Ren~").

Six Hundred NinetY-f~ Dollars ($695) per

Subtenant shall pay ihe Monthly Rent to Marina

without dedllctlon, set off, prior notice, or demand.

Concurrently wlth the execution of this Sublease, Subtenant

ahal1 pay to Marinn the Bumof Six Hundred Ninety-five Dollars ($695)

as payment for the flrst full month's rent.

(b) Percentage Rent - City.

In addition to the Monthly Rent set forth in. subparagraph

(a) above, Subtenant shall pay to HarLna , in arrears, on the flfteenth (15th)

day of each and every calendar month during the term of this Sublease,

beginning on the flfteenth (15th) day of the second (2nd) full calendar month

of the Initial Term, a sum of money equal to:

(i) T~ree Percent (3%) of gross income from sale of food,

and non-alcoholic beverages;

(ii) Five Percent (5%) from sale of alcoholic beverages.

The rent payable by Suhtenant to Marina accordlng to

the provision of subpar~graphs (1) and (Lt ) above shall sometimes herein-

Iafter. be called the Percentage Rent. The Percentage Rent shall be due and
I

payable from Subtenant to Martna on the fifteenth (15~h) day of the calendar

month following that month in which the revenue described in subparapraphs

(i) and (ii) above was earned by Subtenant.

(c) Percentage Rent - To Marina.

1. 2% of gross income from the sale of food, alcoholic arid

non-alcoholic beverages ~hen such gross income exce eds Flfteen Thousand Dol-

lars ($15,000) in any give n month.

. 2. It Js unde rs to od that this percentage is over and above

the. flat monthly rate.

The rent payable by Subtenant to Marina according to

Ithe provision of subparagraphs (1) and (iO above shn l I sometimes herein-
I
I

after be called the Percentage Rent. The Percentage Rent shall be due and
.1

payable from Subtenant tb Marina on the fifteenth (15th) day of the calendar

month following that month in which the revenue described in subparagraphs

(i) and (ii) above was earned by Subtenant.

For purposes of this Sublease, .the phrase "gross
revenue" shall mean the gross selling price of all merchandise or services
sold, leased, licensed, or delivered in or from the Premises by Subtenant,
whether for cash or on credit (whether collected or not), and whether made
by Subtenant's personnel or by vending machines. Any transaction on an
installment basis, including, but not limited to, any "layaway" or like
transaction, or otherwise involving the extension of c r ed l t , shall be treat-
ed as a sale for the full price at the time of the transaction, irrespective
of the time of payment or the time of passage of title. Gross revenue shall
.ot include, or if included there shall be deducted (but only to the extent
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• •
they have been I

included ),'
(1)
I

the following:

The selling price of all merchandise returned by
,

customers and accepted for full credit, or the amount of discounts, refunds,
Iand allowances made on returned merchandiseI •

(2) Sums and credits received in the settlement of,
claim8 for 10S8 or damage to merchandise.

(3) The price allowed on all merchandise traded in

by customers for credit or the amount of credits, discounts, and allowances

made instead of acceptance of merchandise.

(4) Sales and use taxes, so-called luxury taxes,

consumer's exciae taxes, gross receipts taxes, federal inc~e taxes, state

income taxes, and other similar taxes now or in the future imposed on the

sale or cost of merchandise or services, but only if such taxes are added to

the selling price, separately stated, collected separately from the aelling

price of merchandiae or services, and collected from Subtenant's customers.

(5) Sales of fixtures, trade flxtures, or personal

property other than in the ordinary course of the business of Subtenant.

Subtenant shall keep accurate and complete records
in a manner and in a form satisfactory to Marina from which Marina can at all

reasonable times determine the nature and amount of revenue subject to Per-
centage Rent. Subtenant's books and records shall show all transactions

relative to the conduct of Subtenant's bUSiness, and such transaction8shall
I

be supported by document~ of original entry, including, but not limited to,
I

sales slips, cash register tapes, purchase invoices, and tickets issued, or

other means 88tisfactory to Marina. Together with each payment of Percentage

Rent, Subtenant shall deliver to Marina in a written statement as to the

source of the receipts showing all gross revenue of the preceding calendar

month together with the ~mount payable to Marina as set forth above. Rach

monthly written statement shall be signed and certified to be correct by

Subtenant or its authori~ed representative, and if Subtenant is or becomes a
I '

corporation, the written monthly statements shall be signed and certified to

be correct by an officer of Subtenant. Subtenant shall also furnish to
Marina copies of Subtenant's quarterly California sales and use tax returns

Iat the time each is filed with the State of Ca11 fornia.
I After the end (12) month periodof each twelve

after the commencement date of the term of this Sublease, Subtenant shall

cause an aud! t of the business conducted on the PremLBes to be made by a
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• •certified public accountant. The audit Bhall be conducted at ~ubtenant's

Bole cOBt and expenBe. Within Bixty (60) dayB after the end of each such

year, Subtenant Bhall, at ~ubtenant's Bole cOBt Bnd expense, deliver to

Marina a copy of the written audit. In the event that the audit diacloses

that the Percentage Rent for the audited period haB been underpaid in excess

of five percent (5%) of the total required Percentage Rent, than Subtenant

Bhall pay to Marina ten p~rcent (10%) of the amount by which the Percentage
I

. I
Rent waa underpaid in addition to the unpaid Percentage Rent so Bhown to be,

due to Marina aB compensation to Marina for administrative costB, I08B of
interest, and other charges and damageB.

(c) Annual Cost of Living Adjustment.

Commencing on the firBt (1st) day of the calendar month
after the expiration of ten (10) monthB of the term of this Sublease and

continuing on the correBponding day of each year thereafter during the lni-
Itial Term, the FirBt Extended Term, or any other extended term of thiB
ISublease, the Monthly Rent shall be Bubject to an increaBe as follows: The
IbaBe for computing the adjuBtment Bhall be the Conaumer Price Index for .All
IUrban Consumers (All Items) for the San Diego Metropolitan Area (base year
I1967-100) published by United StateB Department of Labor, Bureau of Labor
I

StatisticB (the "Index"), I which index iB published next preceding the

comMencement date of the term of this Subleaae. The Index published next

preceding the commencement date of the term of this Subleaae Bhall herein-

after be called the "Beginning Index." The date upon which an adjustment in

Monthly Rent is made shall hereinafter be called the "Adjult~ent Date". At

the time of the Adjustment Date, the partiea Bhall examine the Index
I

publiBhed next preceding the firot Adjuatment Date (the! "Adjustment Index").

If the Adjustment Index haB increaBed over the Reginning Index, the Monthly

Rent for the following year (until the next annual cost of liVing rent

adjuBtment) Bhall be let by multiplying the Monthly Rent payable during the

mnediately preceding year by • fraction, the numerator of which is the

Adjultment Index and the denominator of which il the Reginning Index;

prOVided, however, that in no event ehall the Monthly Rent be Ieee than the
aMOunt eet forth in eubparagraph (a) above.

In the event that the Bureau of Labor Statiltice of the.
United Statel Department of Labor changeR its method of computing the con-

sumer price index or in th~ event that the Bureau of Labor StatisticB diB-
I
I
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• •continues the computation of the consumer price index. such other government

index or computation with which the consumer price index is replaced shall

be used to obtain substantially the same result as would have been obtained

if the conaumer price index had not been revised or discontinued. If there

it no replacellent index. the parties shall mutually agree in writing to use
I

another similar cons~mer price index. In the event that the perties shall
Ifail to agree upon a, substitute consumer price index within sixty (60) days
,

after the discontinuance of the consumer price index set forth above. the
select ion of a nelf consumer price index shall be subnlitted to one (l)

arbitrator mutually acceptable to the parties. If both parties cannot agree

upon one (1) abritrator, Marina shall choose one (1) arbitrator and Subtenant

shall choose one (1) arbitrator. The tlfO arbitrators shall choose one (1)

arbitrator, other than themselves. to conduct the arbitration. The selection

of arbitrators shall be made within seventy (70) days after the discontin-

uance of the consumer price index set forth above. The decision of the
Iarbitrator shall be final and conclusive upon the parties snd enfor.ceable as

provided by the laws of the State of California. The cost of any arbitration

shall be . Idivided equally betlfeen the
I

parties.

(d) Delinquent Rent.

The monthly Rent is due and payable on the first (Ls e) day
of each calendar month. The Percentage Rent is due and payable on the

fifteenth (15th) day of each calendar month immediately after the calendar

month in which the relevant revenue is received by Subtenant. In the event

that Marina doeR not receive in ito office the full payment of the Monthly

Rent from Subtenant at or before 5:00 p.m. on the fourth (4th) day of any
I

calendar month or the full payment of the Percentage Rent at or before
I

5:00 p.m. on the eighteenth (18th) day of any calendar 1I0nth. Marina ohall

have the right to terminate this Sublease or otherrlse exerciBe any of the

rights of a landlord available to Marina at law or in equity. In the event

that Marina do eo not receive in its office the fuli amount of the Honthly

Rent at or before 5:00 p.m. on the fourth (4th) day of any calendar month

or the full amount of the Percentage Rent at or before 5:00 p.m. on the

eighteenth (l8th) day of any calendar month. SUbte~ant shall be able to cure
I

its delinquency only Iupon
I
I
i

-7-
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• •Honthly Rent or Pe rcentnga Rent, as the caae mAy be, pIus " Bum equa I to

ten percent (10%) of the Honthly Rent or Percentage Rent for each month that

the Honthly Rent or Percentage Rent is delinquent commencing on the first
I

(lit) month or deli~uency. The parties acknowledge that the ten percent
I

(10%) delinquency f~e is based upon Harina's actual damages incurred in
I

connection with ite administration and collection of delinquent rent.
I

7. SECURITY DEPOSIT.

Concurrently with the execution of this Subleaee, Subtenant

shall deposit with Harina, in addition to the first full month's rent, the

SUII of Six Hundr-ed Ninety-five Dollars ($695.00) I 'illecurlty deposit

for the performance,by Subtenant of all of Subtenant's obligations under
Ithis Sublease. If Subtenant is in default of Subtenant's obligations,
IHarina shall have the r.lght to use the security depes Lt , or any portion of
Ithe aecurity depofllt, to cure the default or to compensate Harina 'for any

and all damAge flufltiinedby HArina reBulting from Subtenant's default.

Subtenant shall immldiatelY upon demand pay to Harina a eum equal to the
!

portion of the security deposit expended or applied by MarinA Aa provided

in thie numbered parAgraph so AS to maintain the lIecurity deposit in the

1I11m initially depoaited with Marina. If Subtenant ill not in default of

Subtenant's obligation at the expiration or earlier te~ination of thill

Sublease, Marina IIhall return the aecurity deposit to Subtenant. Marina's

obligations with respect to the security deposit are thoae of a debtor and

not a trustee. Harina may either maintain the security deposit separate

and apart from Marina's general funds or comingle the lIecurity deposit

with Marina's general or other funds in Marina's sole and absolute
•

discretion. IMarina IIhall not be required to pay Subtenant any interest on
I

the security deposit.
I

8. IMPROVEMENTS.

Subtenant shllll construct on the Premlsea no improvements with-
out the prior written conse nt of Marina.

9. REPAIRS AND MAINTENANCE.

pairs or

(a) Marlna'e Nonreeponllibility.
I IMarina ehall not be required to ~intain or lIake any re-

._1 f d:rep~cellenta 0 any nature or escription whatsoever to the Premi-
I .

ses except for etructural defecte in the walls, floor, ceiling, electrical

facilities, or plumbing facilitiea of the Premises, which defects were not

caused by acts or omissions by Subtenant, Subtenant's agents, or Subtenant's
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I
I

tenant'll CUA!en!.
I

tenant'll agentll, or,
•In the event of a defect cAu~ed by Subtenant, Sub-

Subtenant'll cUlltomerll, Subtenant IIhall caulle lIuch defect

to be remed Led or repaired a t Subtenant' II 110Ie COlit and expe nss , Marina

IIhall maintain the exterior wallll, windows, roof, IItairwayll, and common

AU" of the IIuUdlng at Karina'lI 1I01e cost and expell8e. Subtenant henb,

exprelllllywaivell the right to make repairll at the expenlle of Harlna all

provided for In any IItatute or law In effect at the time of the executIon

of thll1 Sub lealie, or in any other IItatute or law Which may hereafter be

enacted.

(b). Subtenant'll Duty to MaIntain the Premll1ell.

Subtenant IIhllllat Subtenant'a 1I01e cos t and expenlle,

maintain the Premll1ell In good condition and repaIr and in accordance wIth all

app H.cab Ie lawlI, and IIha11 make Whatever repairs and replacementA are
req ul red by such lawlI.

10. USE OF THE PREHISES.

Subtenant IIhall operate itA bUAinell1lwithin the PremillellIn lIuch

a manner to conform to And comply with each, every, and all of the ordinancell

or regulatlonll of the City, the County of San Diego, the StRte of CRlifornla,
.1and the United Statell of America that are now in force or which may hereln-

i
after be enacted with reference to the ulle or contemplated ulle of the

Premillell. SubtenRnt'lI ulle of the Premisell shall at all tlmell be conllll1tent

with the ullellpermitted under the Master Lealie. Subtenant IIhall not compete

dIrectly wIth MiAllion 8ay Marina In the normal repair and maIntenance of
boat s ,

It 111unde rs tood that Prem1gell shall be used for the purposes of
I

Dcllc'lLcr.::iGII , and lIubtenant'lI epe rat Ions------'-'-"f-
I

---'-~----- I

w11l In no way conflict, Interfere or compete wHh operationll by Harlna.
I11. UTILITIES.

SUbtena~t IIhll1lpay, before delinquency, any and all chargell for
I

electricIty whIch are lIeparately metered to the Premillell. Subtenant IIha11
Ipay, before delinquency, any and all cha rges for 'telephone and any other

utilitiell whIch are lIeparately bIlled or metered to the Premll1ellbut whIch

are bIlled or metered for the entire BuIlding, Including, but not lImIted

to, water, gall and heat, Marina IIha11 pay lIuch utIlIties prIor to
delinquency.
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• •12. TAXES AND ASSESSMENTS.

(a) Personal Property Tax.
I

Subtensnt shall pay, prLor to delLnquency, all taxea,, I
8s.e.sments, license fees, and other charges that are levied and asaesaed

against Subtenant's personal property located in, on, or about the Premises,

which taxes become payable during the term of this Sublease. Upon written

dema nd by Marina, Subtenant shall furnish Marina and City with SatLsfactory

evidence of such payments. If any taxes on Subtenant's personal property

are levied against Marina or Marina's property and the assessed value of

the Building is increased by the inclusion of a value placed upon Sub-

tenant's personal prorJrty, and if Marina pays the taxes or the increased
I ,

aSBesament, Subtenant, on demand, shall immediately ~eimburse Marina for

the sum of the taxea levied against Marina, or the p~rtion of the taxes
Iresulting from the increBse in Marina's assessment. Marina shall have the
Iright to pay such taxes, regardless of the validity o~ the levy.

(b) Real Property and Possessory Interest Taxes.

Subtenant shall pay Subtenant's proportionate share of all
real property taxes, possessory interest taxes, and 8saeasments levied and
assessed agaiMt the Building in excess of 1984 property tax bIlL,

Subtenant's proportionate share shall be the ratio of the

total real property taxes, possessory interest taxes, and assessments levied

and asseued against the Building that the total number of square feet in the

Premises bears to the total number of square feet in the Building.
,

After 1984, if property taxes increase, Marina shall notify
Subtenant of Marina's calculation of Subtenant's propbrtionate share of the

I

I Ireal property taxes, possesory interest taxes and assessments and together
I • I I

wi~h such notice shall turnhh Subtenant with a copy;of the tax bill.

Subtenant shall pay Subtenant's proportionate share of the real property

taxes, possessory interest taxes, and assessments semi-annuslly no later than

ten (10) days after Subtenant's receipt of the tax bi~l, whichever is later.

Subtenant shall pay its proportionate share of all increases
I ;in real property taxes,. possessory interest taxes, and assessments, whether

. !

the increase is a result of increased rate and/or val~tion, levied and

assessed against the Building over and above those real property taxe"

possessory interest taxes snd sSgessments, leVied and assessed aRsLnst the
Building.
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• •
I

1.1. iNDEMNiTY AND iNSURANCE.

I(a) Ilndemnity.
I .
,Subtenant ahall indemnify and hold harlllleaaHarina and the
I ,

Premises lrOllland; Against any and all cIeIrss, delllanda.11abillty. mechanic's

liens. labor liens. material He na, judgment l1ena, and any and all claims

of ",hataoever kind or chltracter. at any time made. a!Jaerted, or claimed by

or on behalf of any ps raon or peraons against Marina for or on account of

any matter or thing. including injury to or death of any peraon or persona

and damage to property. occurring from any cause whatsoever on or About

the Premises and/or on or about the side",alk and streets adjacent to the

Premises. resulting from or arising out of or in any ",ay connected ",ith

any condition of the Premisea. or reYulting from. arising out of. or in any,
",ay connected ",ith the use and Occupancy of the: Premises by Subtenant. or

reaulting from. ariBing out of. or in Itny ",ay connected ",ith any noncompli-

ance by Subtenant or any of its agents or employees. ",ith any la",. ordinance

regulation. or authority concerning the uae. occupancy. aanitlttion, or
BRfety of the Premises, or any part thereof.

Subtenant shall aasume the defense of. indemnify and save
harmless Marina and City from all claims. demands. expenaes , and liabUity

I
of every nature. directly or indirectly arising frOlllor alleged 'to have

Iarisen from the operations conducted on the Premises or from any act or
I

omission of Subtenant, his agenta snd invitees.

(b) General Public Liability lnaurance.

Subtenant ahall be insured by an insurance carrier accept-
able to Marina and City

Ior condi tion of
I

agltinst loss from public, liability arising from
I
Ior operationa conducted on the Premises. along withthe use

products liltbility ~nd completed operations insurance. Hinimum coverltge

shall be Five Hundr~d Thouaand Dollars ($500.000.00). A copy of the policy
I

of insurance ahall be filed ",ith City and shall name Harina and City asi
additional insureds! Said policy shall specify thltt the policy lIIaynot be

terminated, altered or canceled Without prior written notice to City by the
insurance cOlDpany. I

Thj policy or pOUc1eB shall be issued by an insurance
company or cOlllpaniealicenaed to do bualneBs In the State of California.

,Prior to the commencelllentdate of this Sub Ieaaa , Subtenant aha II deliver to

Harina a certificate or certificates of insurance:evidencing the exiBtence of
such policy or policiea of inallrance.
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• •
I(c) Fire and Extended Coverage Insurance.

I
Subtenant shall, at its sale c os t and expense, during the

I
term of this SubIe aae j l pay for and maintain a policy or policies of fire,

I
exteltded coverage, and vandalism insurance on the Premises. Such policy or

policles shall be Lsaued hy an insurance company or companies licensed to do

business in the State of California. Such policy or policies shall be in an

amount sufficient to cover at lease eighty percent (80%) of the replacement

costs of the Premises and all improvements and contents in, on, or about the

Premises.

(d) Other Insurance •.

Subtenant shall, at its sole COflt and expense, durlng the

term of ~Iis Sublease, pay for and maintain any other necessary policy or

policies of insurance covering and insuring against riskfl which reasonably

may be anticipated in 11business such as the one In which Subtenant is

engaged.

14. NOASSIGNMENTOR SUBLETTING.

Suhtenant shall not assign this Sublease or sublet the Premises

or any part thereof without the prior written consent of Marina and City.

An aSflignment by operation of Law shall automatically terminate this
I

Sublease. , I
I

15. ACCESSTO RESTROOHS

Harinn sllall provide Subtenant and Suhtenant's agents,

employees, and customers w.tth access to the restrooms located at the rear of

the f Lrs t (Ls t ) floor of the BuUding during all reasonable hours durlng

whlch Subtenant's business is in operation.
I
I

Subtenant shall share the restrooms with other

Subtenant acknowledges that,

Subtenants in the Buildlng

you rsel f

and their agents and customers, and with users of boat slips,

boatyard locat!ed nea r the Building, and oth~rs.

I

the do-rLt-

III

III

III

III

III
III
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17. •Subtenant and all of Subtenant 'a employeea aha11 park on the
atreet out aide the PremiRea. Subtenant'a cURtomra ahall park on a apace

available bast s , in the Harina parking lot or on the IItreet.

18. EFFECTIVENESS OF PROVISIONS OF MASTER LEASE.
Except ~R the provtsIons of the HaRter Leaae are varied by thill

Subleaae, and excep~ aa t~e proviaions of the Haater Lealie are irrevelant
I

to Subtenant, all the proviaion8 of the Ma8ter Lealie 8hall control all to

Subtenant and ahall remain in full force and effect for the entire term of

thia Subleaae. The proviaion8 of the Haater t~aae that are relevant and

controlling aa to Subtenant include, but are not nece88arily limited to, the
following portion8 of the Haater Lea8e.

Section I
I

""]" I
Section II

I
Section IV

ISect ion IV
ISection IV
I
ISection IV

Section IV
Section IV
Section IV
Sect ion IV
Section IV
Sect ion IV
Section IV
Section IV
Section IV

Section IV
Section IV
Section IV
Sect ion IV
Section IV

A

B

B

A 1
8 4

8 5

8 6

8 7
B 9
8 11

8 12

8 13

8 14

B 16

C 21

C 22

C 23
C 25

C 26

C 27

C 28

All the relevant proviaiona of the Haater teaae are
I

hereby incorporated h~rein by reference.
I

Ma8ter t~a8e shall be deemed to be a reference to Harina for the purpoaes of
I

Any reference to "City" in the

this Sublease and any reference to "Leaaee" in the Master LeaRe shall be

deemed to be a reference to Subtenant for the purposes of this Sublease.
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19. ~ e
Thi9 Su~leaRe may be amended only by a writIng 91gnr.d by hoth

partie ••

20. NOTICES.I

Any not1~e from one party to another ilhaU be delivered either
[

personally or via United State9 mail, postage fully prepaid, addre9sed to
the parties as fouoLs:

I
To Marina:

I
Mr. Charles Pi Bluth
MISSION BAY MARINA
1548 Quivira Way, San Diego, CA 92109

To Subtenant:

At the premiseB.
Any notice shatl be deemed delivered at the time of per90nal

service or forty-eight (48) hour9 after the time of deposit in the

United States mall, a9 the case may be. In the event that either party

change9 its addreBs, the change of addre9s shall be communicated to the other

party in the manner Bet forth in thi9 numbered paragraph.
21. ATTORNEYS' FEES.

Should it become nece99ary for Marina or City to commence legal
proceed Ing a to collect rent, to recover poa sesaIon or enforce any other

problem of thiB Subleage, Subtenant shall pay all legal cOStB in connection
therewith,incillding a rea90nable sum all attorney'9 fee9.

22. HEADINGS AND CAPTIONS.

The headings and captions at the beginning of various paragraphs
and .sllbperagraphB of thlll SlIbleRBe shall not be conBtrued to be a Bubstantive

part of this SUbleaBeland shall not in any way define, limit, expand, or
,

affect any proviBion of thiB Sublease.

23. COUNTERPARTS.

This Subleage may be 9igned in a9 many all three (3) counterparts,

each of which shall constitute an original, but all of which together shall
be one (1) and the Bame document.
MARINA:

~.....

SUBTENANT:
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MEMORANDUM OF COMMENCEMENT DATE

This MEMORANDUM OF COMMENCEMENT DATE ("Memorandum") is made as of

September 1 • 1983, between MISSION BAY MARINA. a proprietorship.

as Sublandlord. and James Brill, as Subtenant. dba Mission Bay Delicatessen.

The parties acknowledge that the term of that certain written

Sublease made as of September 1 1983 commenced on September 1 • 1983.

Pursuant to the provisions of the Sublease, the Initial Term of the Subleaoe

shall expire at 11:59 p.m. on August 31 • 1988.

SUBLANDLORD:

MISSION BAY MARINA
A7roP7etor hip--...

) //.

~

) /~~/ //.
/, .- /" ~r : '" ''/(" .. ~/

;", - ~<~,:/(~l...By' n ,,!£. /' , 7
Charles P. ?Bluth. Owner

I

SUBTENANT:

MISSION BAY DELICATESSEN

BYO~
~mes Brill

dba Mission
bwU
'1Bay Delicatessen
I,
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THE CITY OF

SAN DIEGO
CITY ADMINISTRATION BUILDING· 202 C STREET· SAN DIEGO, CALIF 92101

January 15, 1982
OFFICE OF THE

CITY MANAGER
236,6363

File: Leases - Mission Bay Marina

Mr. Charles P. Bluth,' President
Mission Bay Marina
1548 Quivira Way
San Diego, CA 92109
Dear Mr. Bluth:
Re: Request for Approval of Delicatessen on Premises of Mission Bay Marina,

City Clerk Lease Document 766042

Your request of December 30, 1981 to be allowed to convert a portion of your
Marine Hardware Store into a delicatessen is hereby approved on the following
conditions:

1. Any structural changes or signing shall be accomplished with appro-
priate building permits and shall be subject to the usual approvals
of the Park and Recreation Department, Coastal Division, and the
City Manager.

2. All items sold shall be subject to the approval of the City Manager.
3. All benches, chairs and tables to be utilized by delicatessen cus-

tomers on the adjacent patio shall be suhject to the approval of the
City Manager as to design, number and location. In addition, said
patio furniture shall be maintained in a safe, clean and attractive
manner, in the opinion of the City Manager, at all times.

4. Lessee shall operate only under a Class "A" Health Permit and shall
make appropriate rest room facilities available to delicatessen
customers.

5. Nothing herein shall be construed as relieving Lessee of the obliga-
tion to provide a major restaurant on the premises in accordance
with the Master Development Plan for Mission Bay Marina.



, .

If these conditions of approval are acceptable to you, please sign and return
a copy of this letter to the City Property Department, Attention: Guy W.
Walker, Property Agent, 1222 First Avenue, San Diego, California 92101.

Very truly yours,

~~a~~.-:'.Fowl erDeputy City Manager

JLS:GWW:mh
Enclosure
cc: George Loveland, Park and Recreation

Karl Schnizler, District Manager
Roy Quon, Lease Audit Manager

I hereby accept the above conditions of approval:

-2-



Driscoll Mission Bay

RECEIVED
CITY Of SAN DIEGO

99 OCT - 1 PH 1:1 2

1500 Quivira Way
San Diego
California

92109

REAL ESTA IE ASSETS DEPT.. Boatyard
Ph (619) 221-8456
Fx (619) 221-8458

Marina
Ph (619) 223-5191
Fx (619) 223-5098

September 30, 1999

Mr. Madison Wiggins
Real Estate Assets Department
Civic Center Plaza, M.S. 5I-A
1200 Third Avenue, Suite 1700
San Diego, CA 92101

Dear Madison,

The purpose of this letter is to amend the file of Mr. Jay Ferland, dba One Eyed Jacks.

Effective October 1, 1999, Mr. Jay Ferland dba One Eyed Jacks' official business name
will change to Dive Connection, Inc., a California company. The function of Dive
Connection, Inc., will remain unchanged from that of One Eyed Jacks. The liability
insurance policy is being changed over to the new business name and the city of San
Diego will receive a new additional insured copy as will Driscoll Mission Bay.

All other aspects of the sublease agreement and city consent remain unchanged. A copy
of this amendment letter should be attached to the sublease consent file.

Sincerely,

~crG-
R.S. Evasick
Marina Manager

The Name for Quality Marine Services

i ......••
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with

MISSION BAY MARINA

and filed in the Office of the City Clerk as Document No. 766042, as amended by First
Amendment, filed in the Office of the City Clerk as Document No. RR-265857 and
subsequently assigned to

DRISCOLL MISSION BAY LLC

(LESSEE) hereby consents to that certain Sublease Agreement between the above
LESSEE (SUBLESSOR) and

JAY FERLAND D.B.A "One Eyed Jacks"

(SUBLESSEE) dated May 1, 1998 (Maritime Contract For Private Wharfage, amended
by May 7, 1998 letter to allow commercial use). Said Sublease shall be subordinate to
the Master Lease in all respects. The CITY is merely approving the SUBLESSEE and
the proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

1. The term of this Sublease Agreement is approved for a period of one (1)
year commencing upon the date this Consent to Sublease Agreement is
executed by CITY. LESSEE and SUBLESSEE acknowledge and
understand that this leasehold is included in a proposed redevelopment of
the Quivira Basin area of Mission Bay Park. The redevelopment may
require that facilities and/or uses, including this SUBLESSEE, be
terminated with ninety (90) days advance written notice.

2. SUBLESSEE and/or LESSEE shall issue serially numbered tickets for each
admission or rental and shall keep an adequate record of such tickets, as
well as a record of unissued tickets.

3. City lifeguards reserve the right to inspect vessel at any time, including
during operation, and terminate operations at any time that they believe the
operations are unsafe.
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4. Consistent with the Master Lease, CITY shall receive seven percent (7%)
of total gross revenue from all charges for passage on or use of the vessel.
If only slip rental is paid in any month, CITY shall receive the same
percentage as in Master Lease.

5. Additional conditions attached as ADDENDUM A: "MINIMUM STANDARD
SUBLEASE CONDITIONS":

The undersigned hereby agrees to the terms and conditions set forth in this Consent to
Sublease Agreement.

CITY OF SAN DIEGO

By lb, "":~\' :.u>
LINDA M. FIERRO, Supv. Property Agent
Real Estate Assets Department
for the City Manager

Dated: (f/I~/9r
I I

SUBLESSEE:

Dated: C>1OO:W By:,_~...p.~~~~~ _
:Jo..y Fe .../a.nd JbQ.
One. Eyed :Ja.cks

APPROVED AS TO FORM:

Dated: (j~ I£). /991
i

CASEY GWINN, City Attorney

By ~{!d!U~
Deputy City Attoc.:v

MFW:csn
7/28/98
1:\WP0\1998\W1GGINSISA-1-EYE.MBM

2
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ADDENDUM A

MINIMUM STANDARD SUBLEASE CONDITIONS

ASSIGNMENT AND SUBLEASING: SUBLESSEE shall not assign the sublease or
sublet the premises or any part thereof without the prior written consent of LESSEE and
The City of San Diego, hereinafter, "CITY". An assignment by operation of law shall
automatically terminate this lease.

HOLD HARMLESS: SUBLESSEE shall assume the defense of, indemnify and hold
harmless LESSEE and CITY from all claims, expenses and liability of every nature,
directly or indirectly arising from, or alleged to have arisen from the operations
conducted on the leased premises, the condition of the premises or from any act or
omission of SUBLESSEE, his agents and invitees; provided, however, SUBLESSEE's
duty to indemnify and hold harmless shall not include any claims or liability arising from
the established active negligence, sole negligence, or sole willful misconduct of the
CITY, its agents, officers, or employees.

INSURANCE: SUBLESSEE shall be insured by an insurance carrier acceptable to the
LESSEE and CITY against loss from public liability arising from the use or condition of
or operation conducted on the leased premises. Minimum coverage shall be $2 million
COMBINED SINGLE LIMIT LIABILITY in an occurrence form. A copy of the policy of
insurance shall be filed with CITY and shall name "The City of San Diego" as an
additional insured. Said policy shall specify that the policy may not be terminated,
altered or canceled without 30 days prior written notice to CITY by the insurance
company.

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to
commence legal proceedings to collect rent, to recover possession or enforce any other
provision of this Sublease, the prevailing party shall be entitled to an award of
reasonable legal costs, including court and attorney's fees.

SUBORDINATION: This agreement is in effect a Sublease of a portion of the premises
covered by that certain Lease Agreement (Master Lease) dated March 5, 1979,
between the SUBLESSOR herein and the City of San Diego. This sublease is subject
and subordinate to the covenants and conditions of said Lease Agreement (Master
Lease) notwithstanding any provision hereof contrary to or in conflict with said Sublease
agreement.



MISSION BAY
MARINA

7 May 1998

One-Eyed Jacks
c/o Jay Ferland
2642 Cazadero Drive
Carlsbad, CA 92009

Dear Mr. Ferland,

The purpose of this letter is to amend the wharfage agreement
between Mission Bay Marina and One-Eyed Jacks. Specifically,
paragraph 14 is amended in that One-Eyed Jacks has permission
to conduct commercial dive boat operations from Mission Bay
Marina for the duration of the wharfage agreement.

'This letter is part of the wharfage agreement and as such
should be attached to it.

Sincerely,

R.S. Evasick
Marina Manager

1500 Quivira Way • Sail Diego, CA 92109-8307 • TEL. (619) 223-5191 • FAX (619) 223-5098



" MISSION BAY MARINA
SLIP

MARITIME CONTRACTFOR PRIVATE WHARFAGE

TIllS AGREEMENTdated 5-/~. by and between
following described vessel or his duly authorized
("Marina") .

A. Registered/Documented owner~~~~ Lien Holder, ~;l)A
8. Address (Other than P.O. Bo :_~ ~At MLLbdti __

)

C. Billing Address; - ~ -

D. Home Phone ikb-4;.q-D1<jJ;J" Bus. Phone, ldtf-fil.Q -tlqJ,«:J-. Emergency' ~_

E. Vessel Name, :DD I'J)-:a; CF<G) #, 51/.5 /1':;"'" Yea r : 1<{'43
power,~ Length overall.~ Beanl~

Policy No. ,,,.':)J-=;t~::;;;t':1.'=i:'=.,t:/tJ~1'!Jt~~::~~~~_Ji.~~~~~"""p-h-o-n-e-#-,q;/9J#I1~(L~

("Owner") I and
owner of the

MISSION BAY MARINA,

F.

G.

H.
I. NO.1 Car Make _

Color/Type : _

License No:============:::;==:;::::::;:=::;::=Sticker No:
No.2 Car M~~k~e=,~~~~~~~~~~~~~~~~~
Color/Type:
License No:
Sticker No:

Social Security No., 54/-11- &5p;)-J.
Address : _

IT IS AGREEDAS FO
1. Owner, who warrants that he is the owner or co-owner of above described vessel,

understands and agrees that this agreement memorializes a month to month contract to provide
mooring, berthage, dockage, wharfage and anchorage in slip nUmber~/for said vessel only.
Further, Owner understands and agrees that the berthing space spec1fiea in this agreement or
amendment thereto shall not be subleased and Owner will not allow another vessel other than the
'vessel specified in this agreement to occupy said berthing space without prior written
permission of Marina. Further, Owner understands and agrees that no rights of Owner created'in
,this agreement may be transferred or assigned without prior written approval',of Mcirina:~
Further, Owner agrees that any such attempted transfer shall give Marina the right to terminate
this agreement forthwith and that the sale, chartering, rental or other transfer"of "use' of
Owner's aforesaid vessel shall'autGmatically terminate this agreement, Further, that' if 'the
vessel berthed under this agreement is co-owned, the Owner executing this agreement hereby
represents and warrants that he is authorized to bind all co-owners of the vessel in accordance
'with the terms of this agreement, and he will produce evidence of said authorization'or secure
co-owner's signature hereon within seven (7) days of the date hereof. Further, owner agrees
that during this agreement that Owner shall provide proof to Marina's satisfaction of ownership
of said vessel upon demand of Marina. " r

2. Owner agrees and covenants that in ~side~~on of the berthing ijrqv~d in Paragraph
1 above he will pay to Marina the sum of $ 35D.I2!.dper month, or $ (;.1-' t£~ per day for
any fractional portion of a month, payable in advance on the first of eac month. Owner further
agrees that this berthing fee is subject to increase at Marina~s discretion up9n thirty (~O)
days written notice. Further, Owner agrees that said rental is based on the slip leng~h'or
total length of vessel, including bowsprit, bowplank, swimstep, vane and/or any other protru-
sion, whichever is longest. Further, Owner agrees to allow no part of Owner's vessel t~ extend
over a main walkway or beyond the end of the berth without the prior written permission of
Marina, ~ '7'

3. Owner understands and agrees to deposit with Marina a sum in the amount of $ c21.:;JD. Du
as and for a deposit toward any damages done to berth or slip by or on account of Owner that"are
unsatisfied upon termination of this agreement. Owner further agrees that said'sum shall'be
added to by an amount equal to any increases in berthing fee at the time of such increase. With
Marina's approval any unused portion of said deposit may be applied toward any unpaid berthing
upon termination, . ':I if':

4. Owner understands and agrees that this agreement may be terminated by either partyJupon
at least thirty (30) days written notice to the other. Upon such termination by either'party:
Owner agrees to remove the vessel within the noticed period and Owner understands and'agrees
that should he terminate and fail to give the aforesaid written notice he will pay to Marina a
month's berthing fee beyond the end of any month that the vessel shall be removed.

5. Owner understands and agrees that when Owner's boat enters the Marina it immediately
comes under the jurisdiction of the Marina and shall be berthed only where ordered, maneuvered
as directed, and moored in a safe manner. All connections to Marina'S electrical receptacles
shall be grounded and all wiring leading from receptacles to vessel shall be in accqrdance,with
the,posted rules and regulations of Marina. Owner expressly gives to Marina the right",to move';
relocate or change the position of his vessel when it is deemed necessary for the' sa~ety:~
convenience, and efficient utilization of the berthing of the Marina. ', t ,,', 1.,

,,6. Owner understands, and agrees to abide by the requirement of Marina that all ve~sers
while berthed at Marina are to be in a seaworthy and fully operable condition, well painted,
clean, sanitary, and in yacht condition. Further, Owner understands that upon arrival' of the

,vessel, same shall be inspected and approved if meeting the aforesaid criteria. Should'the
vessel not meet the aforesaid criteria, this contract shall be deemed terminated. '..}II.;

7. Owner agrees that he shall maintain and keep the area in and about the slipassigned'him
in as clean and sanitary condition as it was when leased. Owner agrees that he shall notrstore
or permit to be stored any materials, equipment or other property on the floats, doc~s'or
premises other than within the confines of Marina furnished dock boxes. Owner further '~grees
that if he should fail to keep said area in a clean and sanitary condition that the Marinamayt
at its sole discretion, make said area clean and sanitary and Owner agrees to pay Marina for any

'and~all costs of such labors. Owners further agrees to not store any flammables or .dangerous
materials in dock boxes. " .,.L .:

8. Owner agrees to abide by posted rules and regulations of Marina "while 'operatingi the
vessel. Owner further agrees to abide byl poa t.ed rules and regulations '<;>f;the. Mari~a whil~
operating any power driven or noise making .equipment, .including, but not 'limited to,' televi-
sions, radios, and stereo systems, on'or\abou~ said 'vessel.
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-9. Own·eragrees thltShall not allow any paint remover. bUll of paint or spraying of
paint on the topside 0 e decks or to paint topside while in ented space, except with
Marina's express permiss . Owner further agrees that he will no form any major construc-
tion or repairs on vessel while at Marina docks and further, that Marina shall be the sole jUdge
as to what constitutes "major construction or repairs." .-..

10. Owner agrees that he shall not, nor shall he allow his family or guests- to,', commit any
acts of pollution or nuis,anee, LncIud i.nq but not limited to, the throwing, discharging or
depositing from any vessel or float any refuse matter, oil, spirits, flammable liquid, or oily
bilge into the water or upon the premises of the Marina or loud noise or music, etc. Owner
further understands and agrees that he is allowed only two parking spaces spaces for Owner's
personal vehicles .and that no motorhomes, trailers, or other oversize vehicles (over 19 ft.) are
to be .parked in the parking spaces nor aha'lI. any vehicle be. left more than seven (7) days
without· specific prior'~ritten consent of Marina. All guest vehicles must have a guest permit.
Marina reserves the right to issue parking stickers.

11. Owner understands and agrees not to bring or permit any cats on the vessel, premises
or dock area. Owner further agrees to keep under control any dogs that he brings or permits on
the vessel, premises or dock. area, and shall be responsible for any clean up ..
~ 12. Owner understands and agrees that Owner shall not live aboard his vessel nor shall he

~allow his family, guests, workers, or agents to live aboard his vessel except as provided for
~ ~der San Diego Municipal Code Section 63.25,.71 (Ordinance No. 10107, August 1969) ..r,.....·\13. Owner agrees that without prior apec t f Lc written permission of Marina lie shall not
.•di~play for sale or .lease signs nor shall he allow any solicitors, brokers, salesmen, or
,tworkmen; other tha~.re9ular employees of Marina and full time paid hands.regularly employed on
. said veaae L].into Marina area co-show or work on vessel without. prior coordination with Marina's

office. Owner understands that this limitation is for the protection of OWner's vessel and
other vessels in the Marina.

14. Owner agrees that any vessel berthed at Marina is to be solely for pleasure and shall
not be used for any commercial undertaking without Marina's specific permission in writing.

15. Owner agrees that a payment of any mooring, berthage, dockage, wharfage or anchorage
~harges, and related charges, received by Marin~ af~~r the fifth (5th) of the month, shall be
considered a late payment. Further, Owner agrees that all late payments 'shall have added
thereto a late charge as added rent an amount equal to ten percent (10l) of' the payment and
shall be paid along with said late payment. Owner agrees that said late payment charge is to
compensate Marina for the additional cost involved because of a late paymept. Further, Owner
agrees that should Owner become thirty (30) days delinquent, that this lease shall be terminated
on the thirty-first (31st) day and that thereafter Owner shall be charged a daily berthing' rate
then prevailing for a visiting vessel of Owner's vessel's size. Owner understands that a ten
Dollar ($10.00) fee will be charged.for any bad check and hereby agrees to pay any such fee.
Further, Owner hereby pledges the aforedescribed vessel with Marina to secure payment of all ac-
counts, debts, bills, and sums of money becoming due hereunder, and agrees that Marina shall
have a specific lien on said vessel as security for any said amounts. Further, Owner agrees and
acknowledges that Marina may, at its discretion, satisfy the aforesaid lien by sale as provided
for' in Section 500 et seq., and related sections, of the State of California 'Harbors' and
Navigation Code, or arrest and sale under any similar United States Code or any successor' Laws
or Codes of the State of California or the United States of America. Owner agrees that1pending
the satisfaction of any such 11en,'Marina may at its discretion chain or otherwise' affix 'the
vessel to the slip assigned or move the vessel to a secure area. Owner verifies and attests
that there is no existing sales agreement or other agreement, such as a finance agreement of 'any
Shi~'s Mortgage, which limits Owner's authority to contract for the services being offered
herein by Marina which may create a lien against the Vessel, except as follows: (set forth any
relevant information regarding agreements restricting Owner's authority to create a lien-on the
Vessel, including nature of agreement, party in whose favor agreement is made, that party's add-
dress,etc.) .

,16. Owner agrees that should Marina find it necessary to retain the services of a Lawyer
to,institute legal action to enforce or recover payment of any'~sums due under this agreement,
Owner shall pay all Lawyer's fees and ccat s incurred by Marina: ',-:.

17. Owner agrees that should he, his family or any agent, guest, or business visitor of
Owner's cause any damage or loss to the Marina's buildings, yards, docks, or equipment, or that
belonging to any customer of the Marina or guest thereof, or damage or loss to the person of any
employee of Marina or customer of Marina or guest thereof, Owner shall be responsible for said
damage or loss and to that end Owner agrees to carry Protection and Indemnity insurance in an
amount of' at least $300.000.00, with Marina as additional insured. and shall provide and
maintain proof of same to Marina. That should said insurance not cover the cost of such repair
or loss, then same shall become part of Owner's bill due Marina and be treated the same as'any
other sum or- sums due under the terms of thia u.greement, and Owner agrees to hold Marina
harmless for any of the aforesaid damages to other Owners' vessels and/or associated equipment.

18. Owner further agrees to hold Marina free from any and all liability for any property
d~mages, theft, loss, or personal injuries suffered by owner, his family or guests, from any
cause resulting from the negligence of the Marina, its employees or agents. .

19. Owner understands and acknowledges that Marina makes no warranties, express or implied,
as to the suitability or condition of slips, floats, walks, gangways, ramps, buildings or' any
appurtenances thereto for Owner's specific vessel or needs, and that Owner enters into this
agreement accepting the foregoing.
''I 20. Owner shall notify the Marina when he expects his vessel to be away from its slip for
anY1period in excess of one week, Owner understands and agrees that at any time Owner's vessel
is/.absentfor more than a one week period,- Marina has the right to t.empor-ar-L'lyv Leti-OwOer~'s
assigned slip with no credit applied to Owner's monthly rental during the vessel's' absence'.
Should Owner return early, he agrees to give Marina at least twenty-four (24) hours notice:of
return to the slip. . I.,
, ,21. Owner understands and agrees to, and to cause his agents, employees, children 'and guests

.t.o, comply with and faithfully observe all Rules and Regulations of Marina and all'applicable
rules, regulations and instructions of the United States Coast Guard and the local' Mission Bay
authorities. Owner .further understands and agrees that should any such person" breach~;any
,provision of this agreement or violate any rule or regulation, Marina may, at its election~
terminate this agreement immediately, remove the vessel from her mooring space and store vessel
either within or outside of Marina at Owner's risk·and expense, and retake possession'of~the
mooring space. Owner hereby acknowledges receipt of a copy of the "Marina Rules and'Regula-
tions" . ,'l~'lq

:"~;''22. Owner and Marina agree that waiver of any condition herein is not be cons Idexed a'waiver
of any other condition, nor a continuing iv of nondition waived. :." .,>: Jt~

23. OWNER AGREES THAT HE HAS IS EIlMIlNT AND ACKNOWLRDGES Rli!CBIPT rOp
A TRUE: AND CORRECT~OPY HEREOP. . .

Dated: 6 ;;2 q~ Owner: ./ owner: -,- __


