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SUMMARY PAGES

CAMPLAND ON THE BAY

SUBLEASE

These summary pages are attached to and made a part of that
certain Sublease between Associated Mobile Estates, a California
limited partnership (as "Landlord"), and the Tenant listed below,
dated and effective as of April 1, 1989.
TENANT: De Anza San Diego Food and Beverage, Inc., a California

corporation

DEMISED
PREMISES: The entire building areas of approximately 7005 square

feet and contiguous parking and other areas, including
dining area, commonly known as "Cafe on the Bay",
"Campland Market" and "Marina Concession Desk" and
depicted on Exhibit "A" hereto, and all furniture,
fixtures and equipment located thereon.

ADDRESS: 2211 Pacific Beach Drive
San Diego, California

INITIAL SUBLEASE TERM:

Commencement Date: April 1, 1989

Expiration Date: December 31, 1989
RENEWAL SUBLEASE TERM: Annually renewable for one year terms

BASIC RENT:

Monthly Rent Amount for Initial Sublease Term:

$6,500 for each of July, August and September, $3,200 for
all other months

SALES PERCENTAGE: 5% on beer and wine and gifts and camping
equipment
3% on taxable and nontaxable groceries and
3% on cafe food

SECURITY DEPOSIT: $ None

PLACE OF PAYMENTS: Associated Mobile Estates
9171 Wilshire Boulevard
Los Angeles, California 90210
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PERMITTED USES BY TENANT:

OPERATING HOURS AND DAYS:

PERMITTED TRADE NAME:

PARTICIPATING BROKERS:

•
Operation of restaurant, general
convenience store, and concession
desk for serV1ce of adjacent
campground users.
At Tenant's discretion, subject to
local regulations
Cafe on the Bay, campi and Market
and Marina Concession Desk

None

TABLE OF EXHIBITS AND ADDENDA:
outline of Major TermsSummary Page

Exhibit "A"

Exhibit "B"
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CAMPLAND ON THE BAY SUBLEASE

This Campland on the Bay Sublease (tlSubleasetl)is made
and effective as of the 1st day of April, 1989 between ASSOCIATED
MOBILE ESTATES, a California limited partnership (for purposes of
convenience, hereinafter referred to as tlLandlordtl),and DE ANZA
SAN DIEGO FOOD AND BEVERAGE, INC., a California corporation (for
purposes of convenience, hereinafter referred to as "Tenant").

ARTICLE I
GENERAL

section 1.1. Purchase Agreement. Landlord purchased
the Property commonly known as Campland on the Bay on June 15,
1977. Such Property is subject to a certain Lease Agreement
dated as of November 8, 1967, filed with the San Diego City clerk
on June 13, 1968, as assigned and amended (the "Lease"). This
Sublease is in effect a sublease of a portion of the Property
which is the subject of the Lease, hereinafter defined as the
Demised Premises. This Sublease is sub]ect and subordinate to
the covenants and conditions of said Lease notwithstanding any
provision hereof contrary to or in conflict with said Lease.

section 1.2. Sublease. By this Sublease, Tenant and
Landlord desire to provide for the terms and conditions upon
which Tenant (as a sublessee) shall, and does hereby, assume and
agree to perform all of the obligations and covenants required by
the Lease to be kept or performed by Landlord (as lessee) to the
extent related to the Demised Premises, SUbject to the consent of
the City of San Diego ("City") pursuant to Article 10 of the
Lease.

section 1.3~ Consideration. Landlord enters into this
Sublease in consideration of the payment by Tenant of the rents
herein reserved and the keeping, observance and performance by
Tenant of the covenants and agreements of Tenant herein con-
tained.

section 1.4. Summary Pages . Exhibits and Addenda to
Sublease. The Summary Pages attached to this Sublease and the
Exhibits and any Addenda listed on the Summary Pages and attached
to this Sublease shall be deemed incorporated in this Sublease by
this reference. In the event of any inconsistency between such
Summary Pages of this SUblease, Exhibits of this Sublease and any
Addenda of this Sublease, and the terms and provisions of this
SUblease, the terms and provisions of the Summary Pages, Exhibits
and Addenda of this Sublease shall control. In the event of any
inconsistency between the Summary Pages and the terms and
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prov1s1ons of the Exhibits or Addenda, the terms and provisions
of the Summary Pages shall control.

ARTICLE II
DEFINITIONS

section 2.1. Building. "Building" shall mean the area
constructed on the Property as described in Exhibit "A" attached
hereto.

section 2.2. Demised Premises. The " D e m i sed
Premises" shall mean the entire portion of the Building as
generally shown on the Demised Premises Plan attached hereto as
Exhibit "A" and described in the Summary Pages, commonly known as
"Cafe on the Bay", "Campland Market" and "Marina Concession
Desk", together with all furniture, fixtures· and equipment
located thereon, including right to use contiguous parking area.

section 2.3. Permitted Users. "Permitted
shall mean the Tenant's employees, agents, invitees,
visitors and customers.

Users"
guests,

section 2.4. Property." Property" shall mean the
parcel of real property on which the Building is constructed and
which is more particularly described as set forth on Exhibit "B"
attached.

ARTICLE III
DEMISE OF PREMISES

section 3.1. Demise. subject to the provisions,
covenants and agreements herein contained, Landlord hereby leases
and demises to Tenant, and Tenant hereby leases from Landlord,
the Demised Premises, for the Sublease Term as hereinafter
defined, subject to existing covenants, conditions, restrictions,
easements and encumbrances affecting the same.

section 3.2. Covenant of Quiet En;ovment. Lan d lor d
covenants and agrees, provided Tenant is not in default and
keeps, observes and performs the covenants and agreements of
Tenant contained in this Sublease, Tenant shall have quiet and
peaceable possession of ~he Demised Premises and, to the extent
provided herein, the right to use shall not be unreasonably
disturbed or interfered with by Landlord or by any person
claiming by, through or under Landlord.

section 3.3. Condition of Demised Premises.
Tenant covenants 1 and agrees that Tenant has inspected the
Building and Tenant shall be deemed to have accepted the Demised
Premises "as is," waiving any warranty of condition or habitabil-
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ity, suitability for occupancy, use or habitation, fitness for a
particular purpose or merchantability, express or implied,
relating to the Demised Premises, the Building and the Property.

section 3.4. Sublease Term. "Sublease Term" shall
mean the initial Sublease Term commencing on the commencement
Date specified in the Summary Pages and expiring on the
Expiration Date specified in the Summary Pages, and each renewal
Sublease Term as specified in the Summary Pages which renewal
shall be automatic unless either party gives the other written
notice of its desire to not renew the Sublease Term, given not
less than 30 days from expiration of a Sublease Year.

section 3.5. Sublease Year. "Sublease Year" shall
mean the period commencing on the Commencement Date and ending on
the Expiration Date and thereafter the twelve month period
commencing on the first day of the calendar month of each renewal
Sublease Term.

ARTICLE IV

RENT AND OTHER AMOUNTS
section 4.1. Basic Rent. Tenant covenants and

agrees to pay to Landlord, without offset, deduction or abate-
ment, rent for the full Sublease Term in the amount specified as
basic rent in the Summary Pages as the same may be adjusted
pursuant to the terms of any Addendum attached to this Sublease
and to pay rent for any Renewal Sublease Term as set forth in any
Addendum attached hereto ("Basic Rent").

section 4.2. Monthly Rent. Basic Rent, if any, shall
be payable monthly in advance, without notice, ("Monthly Rent"),
commencing on the Commencement Date of the Sublease Term and
continuing on the first day of each month thereafter for the
balance of the Sublease Term; provided, however, that the Monthly
Rent for any partial month during the Sublease Term shall be
prorated on a per diem basis. Monthly rent for any partial month
at the commencement of the Sublease Term shall be paid on the
Commencement Date of the Sublease Term unless otherwise expressly
agreed by Landlord in writing. Monthly Rent shall be in the
amount specified in the Summary Page attached to this Sublease.

section 4.3. Percentaae Rent. "Percentage Rent,"
shall mean an amount computed by multiplying the Sales
Percentage, as specified on the Summary Page, times the amount of
all Sales and Business Transacted (as hereinafter defined) for
each Sublease Year. Tenant covenants and agrees to pay to
Landlord, without offset, deduction or abatement, Percentage Rent
in accordance with the provisions set forth hereinafter.
Landlord shall pay to the City any and all percentage rent due
the City pursuant to the terms and conditions of the Lease.
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section 4.4. Tenant's statements and Payments.

within 15 days after the end of each calendar month, Tenant
covenants and agrees to furnish to Landlord a statement of Sales
and Business Transacted for the preceding calendar month
("Tenant's Monthly statement") certified by Tenant to be true and
correct and to accompany each such Tenant's Monthly Statement by
a payment to Landlord equal to the Sales Percentage, as specified
on the Summary Pages, times the amount of Sales and Business
Transacted shown on such Tenant's Monthly Statement for the month
covered by such Tenant's Monthly Statement. In addition, within
45 days after the end of each Sublease Year, Tenant covenants and
agrees to furnish to Landlord a correct statement of Sales and
Business Transacted for the preceding Sublease Year audited and
certified by a certified public accountant of Tenant's choice
("Tenant's statement"). An adjustment shall be thereafter made
between Landlord and Tenant (as provided in sections 4.5 and 4.6,
as applicable) based on the monthly installments of Percentage
Rent paid hereunder so that the total Percentage Rent paid for
such Sublease Year shall be the amount computed in accordance
with section 4.3. Tenant covenants and agrees that, for the
purpose of ascertaining the Percentage Rent and providing
Landlord with a Tenant's Statement, Tenant will keep proper
books, records and accounts which shall show daily Sales and
Business Transactions made by Tenant or by any other person, firm
or corporation in, on, from, upon or through the Demised Premises
("Tenant's Records"). Tenant shall keep the Tenant's Records for
at least one year after the Sublease Year to which those Tenant's
Records pertain. Tenant further covenants and agrees to furnish
to Landlord, upon request by Landlord, accurate and exact copies
of all sales tax reports made to the State of California and to
the County of San Diego, california, or to any other governmental
authority. _LgD~IQrd .and Tenant acknowledge that under the terms

...9f.thlaLease,the City shall be entitled, upon request, to copies
o.fall of Tena-nt"'sMonHliy stateIiien£s-~and-furflier,upon request-~
to _direct p~ym~!1_tof__Percentage _Rent from Tenant-t-o--the·CIty -inaccordance with the -Lease-.--- ------ - -- - - - - ---- - --------- - -

section 4.5. Landlord's Statement. within 30 days
after Landlord receives Tenant's Statement, Landlord shall
provide to Tenant (a) a written statement ("Landlord's
statement") setting forth the additional amount, if any, payable
by Tenant as the Percentage Rent as provided herein, which amount
Tenant shall pay to Landlord within 15 days after the date of
Landlord's Statement, (b) the excess amount, if any, paid by
Tenant as monthly installments of Percentage Rent under section
4.4 above, which amount Landlord shall pay to Tenant concurrently
with Landlord's delivery of Landlord's Statement, and/or (c) a
notification to Tenant that the Landlord intends to conduct a
Landlord's Audit, as hereinafter defined.
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section 4.6. Landlord's Audit. "Landlord's Audit"
shall mean a report of Tenant's Records audited by, at Landlord's
choice, either, (a) the Landlord, its employees or agents, or (b)
a certified pUblic accountant of Landlord's choice. Tenant
acknowledges that Landlord's Audit may also be provided by
Landlord to the City. The Landlord's Audit shall be binding and
conclusive on Landlord and Tenant for purposes of the adjustment
of the Percentage Rent, as hereinafter provided. Landlord shall
pay the costs and expense of Landlord's Audit, except in the
event that Landlord's Audit·shall reveal that the amount of Sales
and Business Transacted exceeds by 3% the amount set forth in the
Tenant's Statement, then Tenant covenants and agrees to pay the
costs and expenses of the Landlord's Audit. In addition, if
Landlord's Audit reveals a willful or substantial inaccuracy in
the Tenant's Statement, Landlord shall have the option in its
sole discretion, to declare the Tenant in default provisions of
this Sublease. Upon completion of Landlord's Audit, Landlord
shall submit an Audit Statement to Tenant if any Percentage Rent
is due either Landlord or Tenant. The respective party shall
promptly pay such amount accordingly.

Section 4.7. Failure to Furnish Statements. Not-
withstanding anything contained herein to the contrary, Tenant
shall not be relieved of its obligations to pay Landlord any
amount due as Percentage Rent should Landlord fail for any reason
to provide Landlord's Statement or the Audit Statement.

section 4.8. Sales and Business Transacted. "Sales
and Business Transacted" shall mean the gross sales price of all
goods, wares, merchandise, and services of any nature or kind
Whatsoever, sold in, on, from, upon or through the Demised
Premises, or any part thereof, by the Tenant or any other person,
firm or corporation whether for cash or upon credit and whether
or not collections are made in the case of credit sales. Without
limiting the generality of the foregoing, the term Sales and
Business Transacted shall also include, sales made through the
mails, at retail or wholesale and whether singly or in bulk, and
the gross charge for all services performed by Tenant or by any
other person, firm or corporation for which charge is made by the
Tenant or any other person, firm or corporation selling merchan-
dise or performing services of any kind or character on, from, in
or through the Demised Premises. Sales and Business Transacted
made or arranged for and orders for goods or services taken in,
from, or through the Demised Premises shall be considered as
having been made and completed upon the Demised Premises, whether
the business is transacted in or the merchandise is delivered
from the Demised Premises or not, and regardless of whether
collection of the amounts due therefor is transferred to any
other office or store of Tenant. .

The
section 4.9.

following will
Excluded Sales and Business Transacted.

be deducted from Sales and Business
-5-
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Transacted: (a) refunds on merchandise returned provided the
sales price of the merchandise returned was previously included
in the Sales and Business Transacted; (b) bulk sales of inventory
incident to the sale of the entire business of Tenant; (c) any
sales tax or occupational tax or similar tax or imposition now or
hereafter levied by any federal, state or municipal authority
upon the retails sales of merchandise by Tenant and billed to the
customers or patrons of Tenant as a separate item; and (d) sales
to employees of Tenant at a discount, to the extent of such dis-
count.

section 4.10. Place of Payments. Basic Rent and
Percentage Rent and all other sums payable by Tenant to Landlord
under this Sublease shall be paid to Landlord at the place for
payments specified in the Summary Pages, or such other place as
Landlord may, from time to time, designate in writing.

ARTICLE V
TENANT'S INSURANCE

section 5.1. Tenant's Insurance. Tenant covenants and
agrees to obtain and keep in full force and effect during the
Sublease Term and to pay the premiums and costs for, the types
and kinds of insurance, as hereinafter provided.

section 5.2. Casualty Insurance. Tenant covenants and
agrees to obtain casualty insurance as hereinafter defined.
"Casualty Insurance" shall mean fire and extended coverage
insurance (including sprinkler leakage when applicable) with
respect to the Building and the property of every description and
kind owned by the Tenant and located in the Demised Premises or
for which the Tenant is legally liable or installed by or on
behalf of the Tenant, including, without limitation, glass
windows and doors, furniture, fittings, installations, altera-
tions, additions, partitions, fixtures and anything in the nature
of a leasehold improvement in amount not less than 100% of the
full replacement cost thereof. In the event that there shall be
a dispute as to the amount which comprises full replacement
costs, the decision of the Landlord or the mortgagee(s) of the
Landlord shall be conclusive.

section 5.3. Liability Insurance. Tenant covenants
and agrees to obtain liability insurance,as hereinafter defined.
"Liability Insurance" shall mean comprehensive general liability
insurance covering public liability with respect to the
possession, use and operation of the Building and the Demised
Premises, with limits of not less than $2,000,000 combined single
limit liability, with an insurance carrier acceptable to the City
of San Diego, with endorsements for assumed contractual liability
with respect to the liabilities assumed by Tenant under the
provisions of this Sublease, and with no deductible, retention or
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self-insurance provision contained therein, unless otherwise
approved by Landlord or the City of San Diego. A copy of the
policy of insurance shall be filed with the City of San Diego and
shall name "The city of San Diego" as an additional insured.
Said policy shall specify that the policy may not be terminated,
altered or canceled without 30 days prior written notice to City
of San Diego by the insurance company.

section 5.4. Business Interruption Insurance. Tenant
covenants and agrees to obtain business interruption insurance as
hereinafter defined. "Business Interruption Insurance" shall
mean insurance in such amounts as will reimburse the Tenant for
direct or indirect loss of earnings attributable to all perils
commonly insured against by prudent tenants or attributable to
prevention of access to the Demised Premises or to the Building
as a result of such perils.

section 5.5. Other Insurance. Tenant covenants and
agrees to obtain such other form or forms of insurance as the
Tenant or the Landlord or the mortgagee(s) of the Landlord may
reasonably require from time to time in form, in amounts and for
insurance risks against which a prudent tenant would protect
himself.

section 5.6. General Provisions Respecting Insurance.
Except as otherwise approved in writing by Landlord, all in-
surance obtained by Tenant shall be with insurers approved by
Landlord, which approval shall not be unreasonably withheld, and
with insurers licensed to do business in California and with a
rating in "Best's Insurance Guide" of "A+": shall name Landlord
and the holder of any mortgage or deed of trust encumbering the
Property as insured parties, as their interest may appear: shall
contain a waiver of rights of subrogation as among Tenant,
Landlord and the holder of any such mortgage or deed of trust:
and shall provide, by certificate of insurance or otherwise, that
the insurance coverage shall not be cancelled or altered except
upon thirty (30) days' prior written notice to Landlord and the
holder of any such mortgage or deed of trust. Certificates of
insurance obtained by Tenant shall be delivered to Landlord upon
execution of this Sublease by Tenant. Landlord may deposit such
certificate of insurance with the holder of any such mortgage or
deed of trust. Notwithstanding any other provisions of this
Sublease to the contrary, a breach by Tenant of any provision of
this Article V shall constitute a default by Tenant and shall be
deemed to immediately exist and shall invoke all of Landlord's
remedies under Article XI hereof.
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ARTICLE VI

OTHER COVENANTS
section 6.1. Limitation on Use by Tenant. Tenant

covenants and agrees to use the Demised Premises only for the use
or uses set forth as Permitted Uses by Tenant on the Summary
Pages attached hereto and for no other purposes, except with the
prior written consent of Landlord. Landlord and tenant further
agree that any violation of this section by Tenant, which
violation continues for a period of three (3) days after written
notice thereof by Landlord to Tenant, shall constitute a Default
by Tenant under Article X, notwithstanding the longer 20-day cure
period provided for in section 10.3.

section 6.2. continuous Operation. Tenantcovenants
and agrees to continuously, actively, diligently and uninter-
ruptedly conduct the operation of the Permitted Uses on the
Demised Premises during the hours and on the days set forth as
the Operating Hours and Days on the Summary Pages attached
hereto, unless prevented by causes beyond the reasonable control
of Tenant such as acts of God, strikes, unavailability of
merchandise, fire or other casualty. The operating Hours and
Days may be modified or changed upon the mutual agreement of the
Landlord and Tenant. Tenant also covenants and agrees: (a) to
conduct Tenant's business in a first class manner consistent with
reputable business standards and practices, in good faith and in
such a manner that the high reputation of the Building is
maintained at all times; (b) to conduct the operation of the
Permitted Uses on the entire Demised Premises; and (c) to
maintain a staff of employees and a stock of merchandise suffi-
ciently adequate and complete so as to fully service the needs of
the Tenant's customers.

section 6.3. Limitations on Trade Name. Tenant uses
on the Demised Premises shall be limited to those set forth above
in section 6.1 under the trade name set forth as Permitted Trade
Name on the Summary Pages attached hereto or such other name as
the parties may agree.

section 6.4. Compliance with Laws. Tenant covenants
and agrees that nothing shall be done or kept on the Demised
Premises in violation of any law, ordinance, order, rule or
regulation of any governmental authority having jurisdiction and
that the Demised Premises shall be used, kept and maintained in
compliance with any such law, ordinance, order, rule or regula-
tion and with the certificate of occupancy issued for the
Building and the Demised Premises.

section 6.5. Compliance with Insurance Requirements.
Tenant covenants and agrees that nothing shall be done or kept in
the Demised Premises which might impair or increase the cost of
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insurance maintained with respect to the Property or the Building
which might increase the insured risks or which might increase
the insured risks or which might result in cancellation of any
such insurance.

section 6.6. Compliance with Covenants. In addition
to the Lease, Tenant covenants and agrees to comply with any
covenant, condition or restriction (IICC&R'sll)affecting the
Demised Premises or the Property. If there is any inconsistency
between the provisions of this Sublease and the provisions of the
Lease and any CC&R's, the provisions of the Lease and any CC&R's
shall control.

section 6.7. Compliance with all Rules and
Regulations. Tenant covenants and agrees to comply fully with
any and all rules and regulations, and all amendments and
supplements thereto: (a) which have been promulgated or adopted
by Landlord for the Demised Premises and Property: (b) which have
been promulgated or adopted pursuant to the CC&R's:· and (c) of
which Tenant shall have received actual notice.

section 6.8. Waste or Impairment of Value. Tenant
covenants and agrees that nothing shall be done or kept in the
Demised Premises which might impair the value of the Building or
the Property, or which would constitute waste.

section 6.9. Hazardous Use. Tenant covenants and
agrees that nothing shall be done or kept in the Demised Premises
and that no improvements, changes, alterations, additions,
maintenance or repairs shall be made to the Demised Premises
which might be unsafe or hazardous to any person or property.

section 6.10. Nuisance. Noxious or Offensive Activity.
Tenant covenants and agrees that no noxious or offensive activity
shall be carried on in or upon the Demised Premises nor shall
anything be done or kept in the Demised Premises which may be or
become a public or private nuisance or which may cause embarrass-
ment, disturbance, or annoyance to others on the Property or
nearby property.

section 6.11. Annovina Lights. Sounds or Odors.
Tenant covenants and agrees that no light shall be emitted from
the Demised Premises which is unreasonably bright or causes
unreasonable glare: no sound shall be emitted from the Demised
Premises which is unreasonably loud or annoying: and no odor
shall be emitted from the Demised Premises which is or might be
noxious of offensive to others on the Property or on adjacent or
nearby property.

section 6.12. Unsightliness. Tenant covenants and
agrees that no unsightliness shall be permitted in the Demised
Premises. without limiting the generality of the foregoing, all
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unsightly equipment, objects and conditions shall be kept
enclosed within the Demised Premises~ no refuse, scraps, debris,
garbage, trash, bulk materials or waste shall be kept, stored or
allowed to accumulate, except as may be enclosed within the
Demised Premises~ and all pipes, wires, poles, antennas and other
facilities for utilities or the transmission or reception of
audio or visual signals shall be kept and maintained enclosed
within the Demised Premises. Tenant shall be solely responsible
for the removal of all refuse, scraps, debris, garbage, trash,
bulk materials or waste from the Demised Premises and the deposit
thereof in the trash containers or dumpsters located adjacent to
the Building.

that no
Premises.

section 6.13.
animals shall

Animals. Tenant covenants and agrees
be permitted or kept in the Demised

section 6.14. structural. Electrical or other Over-
loading. Tenant covenants and agrees that nothing shall be done
or kept on the Demised Premises and that no improvements,
changes, alterations, additions, maintenance or repairs shall be
made to the Demised Premises which might impair the structural
soundness of the Building, which might result in an overload of
utility lines serving the Building or the Property or which might
interfere with electric, electronic or other equipment in the
Building or on any adjacent or nearby property. In the event of
violations hereof, Tenant covenants and agrees to immediately
remedy the violation at Tenant's expense, as additional rent, and
in compliance with all requirements of governmental authorities
and insurance underwriters.

section 6.15. Restrictions on Interior Signs and
Window coverings. Tenant covenants and agrees that no interior
signs, window or door lettering, advertising devices of any
nature, window coverings, or window shading which are visible
from the exterior of the Demised Premises shall be erected or
maintained by Tenant on the Demised Premises, unless the Tenant
shall obtain the prior written approval of Landlord. Approval
shall include, without limitation, approval of size, design,
materials, color and uniformity of window coverings or window
shading and approval of the location, size, style or lettering,
design, copy or text, materials, installation details, color, and
logo design of any signs, window and door lettering or
advertising devices. Any non-approved interior signs, window or
door lettering, advertising devices, window coverings or window
shadings may be removed, with notice, at Tenant's expense or, at
Landlord's option, brought into compliance at Tenant's expense.

section 6.16. Restrictions on Exterior Signs and
Exterior Lighting. Tenant covenants and agrees to erect and
maintain, at Tenant's sole cost and expense, such exterior signs
as approved by Landlord. Tenant further covenants and agrees

-10-

Campland Sublease - SDFB



• •
that no exterior signs, either affixed to the exterior of the
Building or located on the Property shall be erected by the
Tenant unless Tenant shall first obtain the prior written
approval of Landlord. Approval shall include, without
limitation, approval of the location, size, style of lettering,
design, copy or text, materials, installation details, color, and
logo design of the signs. Tenant further covenants and agrees
that no exterior lighting shall be permitted on the Demised
Premises except as approved by Landlord. Any non-approved
exterior sign or exterior lighting may be removed, with notice,
at Tenant's expense or brought into compliance at the Tenant's
expense. If Tenant shall receive approval to erect exterior
signs or exterior lighting then Landlord shall, at its sole cost
and expense, erect, maintain, repair and replace such exterior
signs or exterior lighting.

section 6.17• Maintenance and Repairs. Landlord
covenants and agrees, at its sole cost and expense, to maintain,
repair, replace and keep the Demised Premises and all improve-
ments, fixtures and personal property thereon, in good, safe and
sanitary condition, order and repair ("Maintenance and Repair").
Such Maintenance and Repair shall include, but shall not be
limited to: (a) the painting and refinishing of the interior of
the Demised Premises: (b) replacement of all broken or cracked
glass windows and doors: (c) maintenance and repair of all doors
and door closing or locking mechanisms: (d) arranging for regular
pest control inspections and, if required, pest control services
for the Demised Premises: (e) the repair of any damage resulting
from the movement of furniture, fixtures, merchandise or supplies
by the Tenant: (f) maintenance of all floor coverings, such as
carpeting: (g) maintenance of all sprinkler systems, utility
pipes, conduits, meters, panels or lines serving only the Demised
Premises installed by Tenant or at Tenant's expense: (h) the
maintenance of the heating, ventilating and air conditioning
system within the Demised Premises and any components thereof
located outside the Demised Premises installed by the Tenant or
at the Tenant's expense: and (i) the maintenance of the lighting
system within the Demised Premises, including replacement of
electric light bulbs, tubes and ballasts. Landlord covenants and
agrees that all Maintenance and Repair shall be completed with
due diligence and in a good and workmanlike fashion and in
compliance with all conditions imposed by all applicable permits,
authorizations, laws, ordinances, orders, rules and regulations
of governmental authorities having jurisdiction and that the
costs and expenses with respect to such Maintenance and Repair
shall be paid promptly when due and that the Maintenance and
Repair shall be accomplished free of liens of mechanics and
materialmen. Landlord shall also provide cleaning or other
janitorial services to the Demised Premises.

section 6.18. Restriction on Changes and Alterations.
Tenant covenants and agrees not to improve, change, alter, add
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to, remove or demolish any improvements on the Demised Premises
("Changes"): (a) without the prior written consent of Landlord,
which consent shall not be unreasonably withheld: (b) unless
Tenant complies with all conditions which may qe imposed by
Landlord, in its sole discretion: and (c) unless Tenant pays to
Landlord the reasonable costs and expenses of Landlord for
architectural, engineering or other consultants which may be
reasonably incurred by Landlord in determining whether to approve
any such Changes. Notwithstanding the foregoing, any Changes
which cost less than $500.00, which do not reduce the value of
the Building or Property and which will not affect the structural
integrity of the Building may be made without the prior written
consent of Landlord, provided that Tenant shall nevertheless
furnish Landlord a copy of the Tenant's plans for any such
Changes. If consent is given, no such Changes shall be permitted
unless Tenant shall have first procured and paid for all neces-
sary permits and authorizations from any governmental authorities
having jurisdiction: unless such Changes will not reduce the
value of the Building or Property, and will not affect or impair
existing insurance on the Building or Property: and unless
Tenant, at Tenant's sole cost and expense, shall, prior to
commencing any work on such Changes, obtain and maintain or cause
to be obtained and maintained worker's compensation insurance
covering all persons employed in connection with the work and
obtains liability insurance covering any loss or damage to
persons or property arising in connection with any such Changes
and such other insurance or bonds as Landlord may reasonably
require and shall deliver a certificate of such worker's compen-
sation insurance, liability insurance, or other insurance, to
Landlord. Tenant covenants and agrees that any such Changes
approved by Landlord shall be completed with due diligence and in
good and workmanlike fashion and in compliance with all condi-
tions imposed by Landlord and all applicable permits authoriza-
tions, laws, ordinances, orders, rules and regulations of
governmental authorities having jurisdiction and that the costs
and expenses with respect to such Changes shall be paid promptly
when due and that the Changes shall be accomplished free of liens
of mechanics and materialmen. If the Changes increase the value
of the Property such that Property taxes are increased, then
Tenant shall not pay the property tax increase attributable to
such changes. Tenant covenants and agrees that all such Changes
shall become the property of the Landlord at the expiration of
the Sublease Termor, if Landlord so requests, Tenant shall, at
or prior to expiration of the Sublease Term and at its sole cost
and expense, remove such Changes in accordance with the provi-
sions of the section of this Sublease entitIed "Removal of
Tenant's Equipment," and thereafter Tenant shall restore the
Demised Premises to their condition prior to such changes.

Section 6.19. List of Contractors; Notice of Non-
Liability. Tenant covenants and agrees to deliver to Landlord,
for Landlord's approval, prior to the making of any Maintenance
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and Repairs or Changes, a list of all contractors and significant
subcontractors, materialmen and suppliers who shall perform any
work or provide any materials or supplies ("Contractors") in
connection with Maintenance and Repairs or changes. Landlord
shall have the right, in Landlord's sole discretion, to disap-
prove of any Contractor and in that event, Tenant covenants and
agrees to replace the disapproved Contractor with a Contractor
reasonably acceptable to Landlord. Tenant shall permit Landlord
to post a notice of nonresponsibility on the Demised Premises
pursuant to California civil Code section 3094, as amended from
time to time, or any comparable or other provision for protection
of Landlord's interest from mechanics' or other liens and to take
all such other action as Landlord may desire in order for
Landlord to comply with said section or such provisions.

section 6.20. No Mechanics' Liens. Tenant covenants
and agrees not to permit or sUffer,and to cause to be removed and
released, any mechanics', materialmen's or other lien on account
of supplies, machinery, 'tools, equipment, labor or material
furnished or used in connection with any construction, improve-
ments, or Maintenance and Repairs or Changes to the Demised
Premises by, through or under Tenant. Tenant shall have the
right to contest, in good faith and with reasonable diligence,
the validity of any such lien or claimed lien, provided that
Tenant shall give to Landlord such security as may be reasonably
requested by Landlord to insure the payment of any amounts
claimed, including interest and costs, and to prevent any sale,
foreclosure or forfeiture of any interest in the property on
account of any such lien, and provided that, on final determina-
tion of the lien or claim for lien, Tenant shall immediately pay
any judgment rendered, with interests and costs, and will cause
the lien to be released and any judgment satisfied.

section 6.21. Other Encumbrances. Tenant covenants and
agrees not to obtain any financing secured by Tenant's interest
in the Demised Premises and not to encumber the Demised Premises
or Landlord or Tenant's interest therein, without the prior
written consent of Landlord, and to keep the Demised Premises
free from all liens and encumbrances except liens and encumbran-
ces created by Landlord.

section 6.22. Landlord's Title to Fixtures. Improve-
ments and Equipment. Tenant covenants and agrees that all
furniture, fixtures and improvements on the Demised Premises and
all equipment and personal property relating to the use and
operation of the Demised Premises (as distinguished from opera-
tions incident to the business of Tenant), whether or not
attached to or affixed to the Demised Premises, and whether now
or hereafter located upon the Demised Premises, including but not
limited to, all plumbing, heating, lighting, electrical and air
conditioning fixtures and equipment and such fixtures or improve-
ments installed in the Demised Premises by Landlord whether or
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not on the behalf of the Tenant, are and shall remain the
property of the LandLoz-d : throughout the Sublease Term. At
Landlord's option, Landlord may require Tenant to remove any
fixture or improvementinstalled by Tenant or on behalf of Tenant
at Tenant's cost and expense and to place the DemisedPremises in
the same condition as the Demised Premises would have been if
such fixture or improvementshad not been installed.

section 6.23. Removal of Tenant's Equipment. Tenant
covenants and agrees to remove prior to the expiration of the
Sublease Term ("RemovalDeadline"), all of Tenant's Equipment, as
hereinafter defined. "Tenant's Equipment" shall mean all
equipment, apparatus, machinery, signs, furni ture, furnishings
and personal property installed by Tenant and used in the
operation of the business of Tenant (as distinguished from the
use and operation of the Demised Premises). If such removal
shall injure or damagethe DemisedPremises, Tenant covenants and
agrees, at its sole cost and expense, at or prior to the Removal
Deadline, to repair such injury and damage in good and workman-
like fashion and to place the Demised PRemises in the same
condition as the Demised Premises would have been if such
Tenant's Equipment had not been installed. If Tenant fails to
remove any of Tenant's Equipment by the Removal Deadline,
Landlord may, at its option, keep and retain any such Tenant's
Equipment or dispose of the same and retain any such Tenant's
Equipment or dispose of the same and retain any proceeds there-
from, and Landlord shall be entitled to recover from Tenant any
costs or expenses of Landlord in removing the same and in
restoring the DemisedPremises in excess of the actual proceeds,
in any, received by Landlord from disposition thereof.

section 6.24. Subordination to Landlord Mortgagees.
Tenant covenants and agrees that, at Landlord's option, this
Sublease and Tenant's interest in the DemisedPremises shall be
junior and subordinate to any mortgage or deed of trust now or
hereafter encumbering the Property provided that, as to any
mortgage or deed of trust given hereafter, the mortgagee or
beneficiary under such mortgage or deed of trust agrees in
writing, or adequate provision is made in the mortgage or deed of
trust, that Tenant's rights under this Sublease shall be recog-
nized and not disturbed, in the event of foreclosure of the
Demised Premises, provided only that Tenant shall not be in
default hereunder and that Tenant shall attorn to the party
acquiring title to the Property as the result of such foreclo-
sure. No act or further agreement by Tenant shall be necessary
to establish the subordination of this Sublease to any such
mortgage or deed of trust but Tenant covenants and agrees, upon
request of Landlord, to execute such documents as may be neces-
sary or appropriate to confirm and establish this Sublease as
subordinate to any such mortgage or deed of trust in accordance
with the foregoing provisions. Alternatively, Tenant covenants
and agrees that, at Landlord's option, Tenant shall execute
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documents as may be necessary to establish this Sublease and
Tenant's interest in the Demised Premises as superior to any such
mortgage or deed of trust. If Tenant fails to execute any
documents required to be executed by Tenant under the provisions
hereto, Tenant hereby makes, constitutes and irrevocably appoints
Landlord as Tenant's attorney in fact and in Tenant's name, place
and stead to execute any such documents.

section 6.25. Assignment or SUbletting. Ten ant
covenants and agrees not to make or permit a Transfer by Tenant
(as hereinafter defined) without Landlord's prior written consent
which shall not be unreasonably withheld. A "Transfer by Tenant"
shall include an assignment of this Sublease, a sublease of all
or any part of the Demised Premises or any assignment, sublease,
transfer, mortgage, pledge or encumbrance of all or any part of
Tenant's interest under this Sublease or in the Demised Premises,
by operation of law or otherwise, or the use or occupancy of all
or any part of the Demised Premises by anyone other than Tenant.
Any such transfer by Tenant without Landlord's written consent
shall be void and shall constitute a default under this Sublease.
In the event Landlord consents to any Transfer by Tenant, Tenant
shall not be relieved of its obligations under this Sublease and
Tenant shall remain liable, jointly and severally and as a
principal, and not as a guarantor or surety, under this Sublease,
to the same extent as though no Transfer by Tenant had been made,
unless specifically provided to the contrary in Landlord's prior
written consent. In addition, if Landlord shall consent to a
Transfer by Tenant, Landlord shall, at Landlord's option, have
the right to require Tenant to pay to Landlord 50% of the amount
of the consideration given by such transferee to Tenant for the
Transfer by Tenant (excluding any consideration given by the
transferee to Tenant for either the transfer of outstanding
voting stock of Tenant or the transfer of equity interest in
Tenant) and 50% of the amount by which the rent paid to Tenant by
such Transferee exceeds the rent paid by Tenant to the Landlord.
The acceptance of rent by Landlord from any person other than
Tenant shall not be deemed to be a waiver by Landlord of the
provisions of this section or of any other provision of this
Sublease and any consent by Landlord to Transfer by Tenant shall
not be deemed a consent to any subsequent Transfer by Tenant.

Notwithstanding the foregoing, Landlord shall, at
Landlord's option, have the right, in lieu of consenting to a
Transfer by Tenant, to terminate this Sublease as to the portion
of the Demised Premises as is sUbject to the proposed Transfer by
Tenant and to enter into a new lease with the proposed transferee
and receive directly from the proposed transferee the considera-
tion agreed to be given by such transferee to Tenant for the
Transfer by Tenant.

In the event Landlord consents to a Transfer by Tenant,
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any option to extend the Sublease Term shall automatically
terminate unless otherwise agreed in writing by Landlord.

Tenant covenants and agrees to pay to Landlord, within
10 days after demand by Landlord, the reasonable costs and
expenses of Landlord in connection with any request by Tenant for
consent to a Transfer by tenant, including reasonable attorneys'
fees, whether or not consent of Landlord is given to the Transfer
by Tenant.

section 6.26. Gas. Electrical and Telephone Service.
Tenant covenants and agrees to arrange with the applicable local
publLc authorities or utilities, as the case may be, for the
furnishing of, and payment for, gas, electrical and all telephone
services as may be required by the Tenant in the use of the
Demised Premises. Landlord shall directly pay for such services
by said authority or utility but the inability of the Tenant to
obtain or to continue to receive such services for any reason
whatsoever shall not relieve the Tenant of any of its obligations
under this Sublease.

section 6.27. Payment of Property. Income and other
Taxes. Landlord covenants and agrees to pay promptly when due
all real property taxes on the Demised Premises and all personal
property taxes on personal property of Landlord on the Demised
Premises but Tenant shall pay all federal, state and local income
taxes, sales taxes, use taxes, Social Security taxes, unemploy-
ment taxes and taxes withheld from wages or salaries paid to
Tenant's employees, the nonpayment of which might give rise to a
lien on the Demised Premises or Tenant's interest therein, and to
furnish, if requested by Landlord, evidence of such payments.

section 6.28. Estoppel Certificates. Tenant covenants
and agrees to execute, acknOWledge and deliver to Landlord, upon
Landlord's written request, a written statement certifying: (a)
that this Sublease is unmodified (or, if modified, stating the
modifications) and in full force and effect: (b) stating the
amount of the security Deposit held by Landlord, if any: (c)
stating the dates to which Percentage Rent and any Additional
Rent has been paid: and (d) stating whether or not Landlord is in
default under this Sublease (and, if so, specifying the nature of
the default). Tenant agrees that such statement may be delivered
to and relied upon by any existing or prospective mortgagee or
purchaser of the Property. Tenant agrees that a failure to
deliver such a statement within 10 days after written request
from Landlord shall be conclusive upon Tenant that: (x) this
Sublease is in full force and effect without modification except
as may be represented by Landlord: (y) that there are no uncured
defaults by Landlord under this Sublease ~ and (z) that any
representations by Landlord with respect to any Security Deposit,
Percentage Rent and Additional Rent is true.
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section 6.29. Furnishing of Financial statements.

Upon Landlord's written request, Tenant shall promptly furnish
Landlord, from time to time, with financial statements certified
by Tenant to be true and correct, reflecting Tenant's then
current financial condition. The financial statements shall
include a current balance sheet and a profit and loss statement
for the most recent 12-month period available. In addition, upon
Landlord's written request, Tenant shall allow Landlord, or a
certified pubic accountant of Landlord's choice, to determine
Tenant's current financial condition by reviewing the Tenant's
current financial books, records and accounts.

section 6.30. Tenant Indemnification of Landlord.
Tenant covenants and agrees to protect, indemnify and save
Landlord harmless from and against all liability, obligations,
claims, damages, penalties, causes of action, costs and expenses,
including attorneys' fees, imposed upon, incurred by or asserted
against Landlord by reason of: (a) any accident, injury to or
death of any person or loss of or damage to any property occurr-
ing on or about the Demised Premises: (b) any act or omission of
Tenant, Tenant's Permitted Users or of anyone claiming by,
through or under Tenant: (c) any use which may be made of, or
condition existing upon, the Demised Premises including the use
or maintenance of any hazardous substances thereon: (d) any
improvements, fixtures or equipment upon the Demised Premises:
(e) any failure on the part of Tenant to perform or comply with
any of the provisions, covenants or agreements of Tenant con-
tained in this Sublease: (f) any violation of any law, ordinance,
order, rule or regUlation of governmental authorities having
jurisdiction by Tenant, Tenant's Permitted Users or by anyone
claiming by, through or under Tenant: and (g) any Maintenance or
Repairs or Changes to the Demised Premises by, through or under
Tenant. Tenant further covenants and agrees that, in case any
action, suit or proceeding is brought against Landlord by reason
of any of the foregoing, Tenant will, at Tenant's sole cost and
expense, defend Landlord in any such action, suite or proceeding.
Notwithstanding the foregoing, Tenant shall not be required to
indemnify Landlord against any liability, obligations, claims,
damages, penalties, causes of action, costs and expenses,
including attorneys' fees, arising out of or reSUlting from the
negligent acts or willful misconduct of Landlord and Landlord's
agents or employees.

section 6.31. waiver by Tenant. Tenant waives and
releases any claims Tenant may have against Landlord or Land-
lord's officers, agents or employees for loss, damage or injury
to person or property sustained by Tenant or Tenant's Permitted
Users, or anyone claiming by, through or under Tenant resulting
from any cause whatsoever other than gross negligence or willful
misconduct, including without limitation, any claim arising out
of fire, explosion, falling plaster, steam, gas, electricity,
leaking water, or sewer system blockages.
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section 6.32. Release upon Transfer by Landlord. In

the event of a transfer by Landlord of the property or the
Demised Premises or of Landlord's interest as Landlord under this
Sublease, Landlord's successor assign shall take subject to and
be bound by this Sublease and, in such event, Tenant covenants
and agrees that Landlord shall be released from all obligations
of Landlord under this Sublease: and that, upon demand by
Landlord or Landlord's successor or assign, Tenant shall attorn
to such successor or assign.

section 6.33. Landlord's Reserved Rights. Landlord,
as owner of the Property, reserves the right from time to time
to: (a) grant or create easements in, over, under, through or
across the Property or, any portion thereof, for any purpose,
including without limitation, access, parking, utilities or
drainage: (b) to establish the initial location, configuration,
size and number of parking spaces in the parking area, including
designation of employee parking areas, and to establish the
initial location of any landscaped areas: (c) to alter, add to,
improve, change, remove or demolish all or any portion of the
Demised Premises: and (d) to alter, add to, improve, change or
remove pipes, ducts, conduits, wires and other mechanical
equipment located outside but serving the Demised Premises, all
without obtaining the consent of Tenant thereto, provided that
none of the foregoing shall unreasonably interfere with Tenant's
use and enjoyment of the Demised Premises.

ARTICLE VII
LANDLORD SERVICES

S!s.s:e~cc!:t:...!i~o!.!.n!..-.!.7......=.1. Landlord Service. The term "Landlord
Services" shall mean the services provided to the Demised
Premises pursuant to and in accordance with this Sublease.

section 7.2. Landlord's Maintenance of the Building.
Landlord shall be obligated to provide any maintenance and repair
of the Building and Property which shall be included in the
responsibilities of the Landlord as set forth in the section of
this Sublease entitled "Maintenance and Repairs", and which shall
in addition thereto include the maintenance of: (a) the roof,
exterior walls, structural concrete floor of the Demised Premises
and other structural components of the Building: (b) sprinkler
mains, utility pipes, conduits, meters and lines which are
outside of the Demised Premises but serve Tenant: and (c) the
heating, ventilating and air conditioning system outside of the
Demised Premises which serve Tenant. Landlord shall not be
liable to Tenant for Landlord's failure to maintain the Building
unless Tenant shall have first given Landlord immediate written
notice of the necessity for such repairs. The Landlord shall
have the right to enter upon the Demised Premises at reasonable
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times for any purpose relating to the maintenance, safety, or
preservation of the Building and Property.

section 7.3 Refuse and Trash Collection Services.
Tenant is hereby assigned Landlord's rights and obligations under
all relevant contracts for the removal and disposition of all

,garbage, trash, rubbish and other refuse from trash containers or
dumpsters located near the Building. Tenant shall be respon-
sible for the removal of garbage, trash, rubbish and other refuse
from the Demised Premises to such trash containers.

section 7.4. Water and Sewer Services. The Demised
Premises is served' by the applicable public authorities or
utilities, as the case may be, for water and sewer service. If
the Tenant's equipment requires water or sewer services in excess
of normal quantities, any facilities to supply or measure excess
quantities may be provided by such utility as arranged by Tenant
with the Landlord's prior written consent and at the sole expense
of the Tenant. .

section 7.5. Interruption of Service. The Tenant
agrees that the Landlord shall not be liable for the failure of
public authorities or utility companies to supply Services to the
Demised Premises. The Landlord shall not be liable for damages
to persons or property for any such discontinuance, nor shall
such discontinuance in any way be construed as an eviction of or
cause an abatement of rent or operate to release the Tenant from
any of the Tenant's obligations hereunder.

section 7.6. Energy Conservation and Environmental
Protection. In the event that any governmental authority having
jurisdiction imposes mandatory controls or suggests voluntary
guidelines applicable to the Building or the Property relating to
the use or conservation of water, gas, electricity, power, or
energy, the reduction of automobile emissions, other emissions or
the use of automobiles, or to resource conservation or environ-
mental protection, Landlord, at its sole discretion, may comply
with such mandatory controls or voluntary guidelines and accord-
ingly, require Tenant to so comply. Landlord shall not be liable
for any reduction in Services resulting from compliance with such
mandatory controls or voluntary guidelines, nor shall such
reduction in any way be construed as a partial eviction of
or cause an abatement of rent or operate to release the Tenant
from any of the Tenant obligations hereunder.

ARTICLE VIII
DAMAGE OR DESTRUCTION

section 8.1. Tenant's option to terminate if Damage
Substantial. .If any portion of the Demised Premises shall be
damaged or destroyed by fire or other casualty, Landlord shall
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promptly proceed to determine the nature and extent of the damage
or destruction and to estimate the time necessary to repair or
restore the Demised Premises. As soon as reasonably possible
Landlord shall given written notice to Tenant stating Landlord's
estimate of the time necessary to repair or restore the Demised
Premises ("Landlord's Notice of Repair Time"). If Landlord
reasonably estimates that repair or restoration of the Demised
Premises cannot be completed within 180 days after the date of
Landlord's Notice of Repair Time, Landlord and Tenant shall each
have the option to terminate this Sublease. In the event,
however, that the damage or destruction was caused by the act or
omission of Tenant or Tenant's Permitted Users or of anyone
claiming by, through or under Tenant, Landlord shall have the
option to terminate this Sublease if Landlord reasonably es-
timates that the repair or restoration cannot reasonably be
completed within 180 days after the date of Landlord's Notice of
Repair Time, but Tenant shall not have the option to terminate
this Sublease. Any option granted hereunder shall be exercised
by written notice to the other party given within 10 days after
the date of Landlord's Notice of Repair Time. In the event
either Landlord or Tenant exercises its option to terminate this
Sublease, the Sublease Term shall expire 10 days after the notice
by either Landlord or Tenant exercising such party's option to
terminate this Sublease. In the event of termination of this
Sublease under the provisions hereof, Landlord shall refund to
Tenant any portion of the Security Deposit not previously applied
by Landlord pursuant to this Sublease and such amounts of any
Additional Rent theretofore paid by Tenant as may be applicable
to the period subsequent to the date of Landlord's Notice of
Repair Time, less the reasonable value of any use or occupation
of the Demised Premises by Tenant subsequent; to the date of
Landlord's Notice of Repair Time. Landlord and Tenant specifi-
cally intend that this section alone shall govern Tenant's right
to terminate this Sublease upon substantial damage to the Demised
Premises. Therefore, Tenant hereby expressly waives any right to
terminate this Sublease on account of substantial damage to the
Demised Premises which Tenant might have under applicable law,
including, without limitation, under California civil Code
section 1932.

section 8.2. Obligations to Repair and Restore. If
this Sublease is not terminated by either Landlord or Tenant
pursuant to the foregoing provisions, this Sublease shall
continue in full force and effect and Landlord shall proceed
forthwith to cause the Demised Premises to be repaired and
restored with reasonable diligence and there shall be abatement
of Percentage Rent and Additional Rent proportionate to the
extent of the space and period of time that Tenant is unable to
use and enjoy the Demised Premises.

section 8.3. Application of Insurance Proceeds. The
proceeds of any Casualty Insurance maintained on the Demised
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Premises, other than casualty insurance maintained by Tenant on
fixtures and personal property of Tenant, shall be paid to and
become the property of Landlord, subject to any obligation of
Landlord to cause the Demised Premises to be repaired and
restored set forth herein.

section 8.4. Cooperation in the Event of Loss.
Landlord and Tenant shall cooperate with each other in the
collection of any insurance proceeds which may be payable in the
event of any loss, including the execution and delivery of any
proof of loss or other actions required to effect recovery.

ARTICLE IX
CONDEMNATION

section 9.1. Taking -- Substantial Taking -- Insub-
stantial Taking. A "Taking" shall mean the taking of all or any
portion of the Demised Premises as a result of the exercise of
the power of eminent domain or condemnation for pubic or quasi-
pubj Lc use or the sale of all or part of the Demised Premises
under the threat of condemnation. A "Substantial Taking" shall
mean a Taking of so much of the Demised Premises that the Demised
Premises cannot thereafter be reasonably used by Tenant for
carrying on, at substantially the same level or scope, the
business theretofore conducted by Tenant on the Demised Premises.
An "Insubstantial Taking" shall mean a Taking such that the
Demised Premises can thereafter continue to be used by Tenant for
carrying on, at sUbstantially the same level or scope, the
business theretofore conducted by Tenant on the Demised Premises.

section 9.2. Termination on Substantial Taking. If
there is a Substantial Taking with respect to the Demised
Premises, the Sublease Term shall exp1re on the date the
condemning authority takes possession of the Property pursuant to
such Taking. In the event of termination of this lease under the
provisions hereof, Landlord shall refund to Tenant such amounts
of any Additional Rent theretofore paid by Tenant as may be
applicable to the period subsequent to the time of termination of
this Sublease.

section 9.3. Restoration on Insubstantial Taking. In
the event of an Insubstantial Taking, this Sublease shall
continue in full force and effect, Landlord shall proceed
forthwith to cause the Demised Premises to be restored as near as
may be. to the original condition thereof and there shall be
abatement of any Additional Rent proportionate to the extent of
the space so taken. Landlord may, at its option, require Tenant
to arrange for and handle the restoration of the Demised Premis-
es, in which case Landlord shall furnish Tenant with sufficient
funds for such restoration at the time or times such funds are
needed, utilizing the proceeds of any awards or consideration
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received as a result of the Taking and any additional funds
necessary to cover the costs of restoration.

section 9.4. Right to Award. The total award,
compensation, damages or consideration received or receivable as
a result of Taking ("Award") shall be paid to and be the property
of Landlord, whether the Award shall be made as compensation for
diminution of the value of the leasehold or the fee of the
Demised Premises or otherwise and Tenant hereby assigns to
Landlord, all of Tenant's right, title and interest in and to any
such Award. Tenant covenants and agrees to execute, immediately
upon demand by landlord, such documents as may be necessary to
facilitate collection by Landlord of any such Award. Nothing
herein shall give Landlord any interest in, or preclude Tenant
from seeking and recovering on its own account from the condemn-
ing authority of any award or compensation attributable to the
taking or purchase of, Tenant's Equipment.

ARTICLE X
DEFAULTS BY TENANT

following
Sublease:

~S~e~c~t~i~o~n~~l~O~.~l.Defaults Generally. Each of the
shall constitute a "Default by Tenant" under this

section 10.2. Failure to Pay Rent Or Other Amounts. A
Default by Tenant shall exist if Tenant fails to pay when due,
any Percentage Rent or Basic Rent, or any other amounts payable
by Tenant under the terms of this Sublease.

section 10.3. Violation of Sublease Terms. Except as
provided in section 5.6 above, Default by Tenant shall exist if
Tenant breaches or fails to comply with any agreement, term,
covenant or condition in this Sublease applicable to Tenant, and
such breach or failure to comply continues for a period of 20
days after notice thereof by Landlord to Tenant, or, if such
breach or failure to comply cannot be reasonably cured within
such 20-day period, if Tenant shall not in good faith commence to
cure such breach of failure to comply within such 20-day period
or shall not diligently proceed therewith to completion.

section 10.4. Nonoccupancy of Demised Premises.
Default by Tenant shall exist if Tenant shall: (a) fail to occupy
and use the Demised premises within a reasonable time after
commencement of the Sublease Term; of (b) after the initial
occupation of the Demised Premises, vacate and abandon the
Demised Premises; or (c) remove its furnishings, fixtures or
merchandise from the Demised Premises for a period of 3 consecu-
tive days.
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section 10.5. Execution and Attachment Against

Tenant. A Default by Tenant shall exist if Tenant's interest
under this Sublease or in the Demised Premises shall be taken
upon execution or by other process of law directed against
Tenant, or shall be subject to any attachment at the instance of
any creditor or claimant against Tenant and said attachment shall
not be discharged or disposed of within 15 days after the levy
thereof.

section 10.6. Bankruptcy or Related Proceedings. A
Default by Tenant shall exist if Tenant shall file a petition in
bankruptcy or insolvency or for reorganization or arrangement
under the bankruptcy laws of the United States or under any
similar act of any state, or shall voluntarily take advantage of
any such law or act by answer or otherwise, or shall be dissolved
or shall make an assignment for the benefit of creditors or if
involuntary proceedings under any such bankruptcy or insolvency
law or for the dissolution of Tenant shall be instituted against
Tenant or a receiver or trustee shall be appointed for the
Demised Premises or for all or substantially all of the property
of Tenant, and such proceedings shall not be dismissed or such
receivership or trusteeship vacated within 60 days after such
institution or appointment.

ARTICLE XI
LANDLORD'S REMEDIES

section 11.1. Remedies Generally. Upon the occurrence
of any default by Tenant, Landlord shall have the right, at
Landlord's election, then or any time thereafter, to exercise any
one or more of the following remedies:

section 11.2. CUre by Landlord. In the event of a
Default by Tenant, Landlord may, at a Landlord's option, but
without obligation to do so, and without releasing Tenant from
any obligations under this Sublease, make any payment or take any
action as Landlord may. deem necessary or desirable to cure any
such Default by Tenant in such manner and to such extent as
Landlord may deem necessary or desirable. Landlord may do so
without demand on, or written notice to, Tenant and without
giving tenant all opportunity to cure such Default by Tenant.
Tenant covenants and agrees to pay to Landlord, within 10 days
after demand, as additional rent, all advances, costs and
expenses of Landlord in connection with the making of any such
payment or the taking go of any such action, including reasonable
attorney's fees, together with interest as hereinafter provided,
from the date of payment of any such advances, costs and expenses
by Landlord. Action taken by Landlord may include commencing,
appearing in, defending or otherwise participating in any action
or proceeding, any paying, purchasing, contesting or compromising
any claim, right, encumbrance, charge or lien with respect to the
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Demised Premises which Landlord,
necessary or desirable to protect
Premises and under this Sublease.

in its discretion, may deem
its interest in the Demised

section 11.3. Termination of Sublease and Damages.In
the event of a default by Tenant, Landlord may terminate this
Sublease, effective at such time as may be specified by written
notice to Tenant, and demand (and, if such demand is refused,
recover) possession of the demised Premises from Tenant. Tenant
shall remain liable to Landlord for the following:

(a) The worth, at the time of the award, of the unpaid
rent that had been earned at the time of termination for this
Sublease;

(b) The worth, at the time of the award, of the amount
by which the unpaid rent that would have been earned after
exceeds the amount of the loss of rent that Tenant proves could
have been reasonably avoided;

(c) The worth, at the time of the award, of the amount
by which the unpaid rent for the balance of the term after the
time of award exceeds the amount of the loss of rent that Tenant
proves could have been reasonably avoided; and

actually
Landlord
default.

(d) Any
incurred,
for all

other amount, including attorneys' fees
and court costs, necessary to compensate
detriment proximately caused by Tenant's

"The worth, at the time of the award", as used in section 11.3 (a)
and 11.3(b), is to be computed by allowing interest at an annual
rate equal to five percent (5%) plUS the discount rate charged
member banks by the Federal Reserve Bank of San Francisco
("Discount Rate"), as of the twenty-fifth (25th) day of the
calendar month immediately preceding the Default by Tenant. "The
worth, at the time of the award," as referred to in section
11.3(c), is to be computed by discounting the amount at one
percent (1%) plUS the Discount Rate.

section 11.4. Repossession and Reletting. I nth e
event of Default by Tenant, Landlord may reenter and take
possession of the Demised Premises or any part thereof, without
demand or notice, and repossess the same and expel Tenant and any
party claiming by, under or through Tenant, and remove the
effects of both using such force for such purposes as may be
necessary, without being liable for prosecution on account
thereof or being deemed guilty of any manner of trespass, and
without prejudice to any remedies for arrears of rent or right to
bring any proceeding for breach of covenants or conditions. No
such reentry or taking possession of the Demised Premises by
Landlord shall be construed as an election by Landlord to

-24-
campland Sublease - SDFB



• •
terminate this Sublease unless a written notice of such intention
is given to Tenant. No notice from Landlord hereunder or under a
forcible entry and detainer statute or similar law shall con-
stitute an election by Landlord to terminate this Sublease unless
a written notice of such intention is given to Tenant. No notice
from Landlord hereunder or under a forcible entry and detainer
statute or similar law shall constitute an election by Landlord
to terminate this Sublease unless such notice specifically so
states. Landlord reserves the right, following any reentry or
reletting, to exercise its right to terminate this Sublease by
giving Tenant such written notice, in which event the Sublease
will terminate as specified in said notice. After recovering
possession of the Demised Premises, Landlord may, from time to
time, but shall not be obligated to, relet the Demised Premises,
or any part thereof, for the account of Tenant, for such term or
terms and on such conditions and upon such other terms as
Landlord, in its sole discretion, may determine; Landlord may
make such repairs, alterations or improvements as Landlord may
consider appropriate to accomplish such reletting, and Tenant
shall reimburse Landlord upon demand for all costs and expenses,
including attorneys' fees, which Landlord may incur in connection
with such reletting. Landlord may collect and receive the rents
for such reletting but Landlord shall in no way be responsible or
liable for any failure to relet the Demised Premises, or any part
thereof, or for any failure to collect any rent due upon such
reletting. Notwithstanding Landlord's recovery of possession of
the Demised Premises, Tenant shall continue to pay on the dates
herein specified, any Percentage Rent, Additional Rent and other
amounts which would be payable hereunder is such repossession had
not occurred. Upon the expiration or earlier termination of this
subreaee , Landlord shall refund to Tenant any amount, without
interest, by which the amounts paid by Tenant, when added to the
net amount, if any, recovered by Landlord through any reletting
of the demised Premises, exceeds the amounts payable by Tenant
under this Lese. If, in connection with any reletting, the new
lease term extends beyond the existing term, or the premises
covered thereby include other premises not part of the Demised
Premises, a fair apportionment of the rent received from such
reletting and the expense incurred in connection therewith will
be made in determining the net amount recovered from such
reletting.

section 11.5. Landlord's Lien and Enforcement.
Tenant hereby grants to Landlord a security interest in all
personal property of Tenant now or hereafter located on the
Demised Premises as security for the performance of Tenant's
obligations under this Sublease. Tenant covenants and agrees,
upon request by Landlord from time to time, to execute and
deliver such financing statements as may be necessary or desira-
ble to perfect the security interest hereby granted. In the
event of a Default by Tenant, Landlord may foreclose the security
interest hereby granted in any manner permitted by law. Landlord
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shall, upon written request from Tenant, execute such documents
as may be reasonably necessary to subordinate Landlord's security
interest hereunder in any personal property of Tenant to any
purchase money security interest in such personal property.

section 11.6. suits bv Landlord. Actions or suits for
the recovery of amounts and damages payable under this Sublease
may be brought by Landlord from time to time, at Landlord's
election, and Landlord shall not be required to await the date
upon which the Sublease Term would have expired to bring any such
action or suit. .

section 11.7. Recovery of Landlord Enforcement Costs.
All costs and expenses incurred by Landlord in connection with
collecting any amounts and damages owing by Tenant pursuant to
the provisions of this Sublease or to enforce any provision of
this Sublease, including attorneys' fees, whether or not any
action is commenced by Landlord, shall be paid by Tenant to
Landlord upon demand.

section 11.8. Interest on Past-Due Payments and
Advances. Tenant covenants and agrees to pay to Landlord interest
on demand at the rate of 2% above the "Prime Rate", as hereinaf-
ter defined, on the amount of any Percentage Rent or Additional
Rent not paid when due, or any other amounts payable by Tenant
under the terms of this Sublease, from the date due and payable,
and on the amount of any payment made by Landlord required to
have been made by Tenant under this Sublease and on the amount of
any costs and expenses, including attorneys' fees, paid by
Landlord in connection with the taking of any action to cure any
Default by Tenant, from the date of making any such payment or
the advancement of such costs and expenses by Landlord, but in no
event shall such interest rate exceed the maximum rate permitted
by law. "Prime Rate" shall mean the reference rate used by Bank
of America, NT&SA ("Bank") for the computation of interest rates
charged, at the time said Percentage Rent or Additional Rent or
other amount was due and payable or at the time of making any
such payment or the advancement of such costs and expenses by
Landlord or aforesaid, on 90 day loans to commercial borrowers as
announced by the Bank from time to time. If the Bank discon-
tinues the use of a Prime Rate, the Prime Rate being charged by
any other national banking association located in California, as
selected by Landlord in its sole discretion, shall be used for
computing the interest rate under this section. In the event no
Prime Rate can be determined as aforesaid, the Prime Rate shall
mean 15% per annum.

section 11.9. Landlord's Bankruptcy Remedies. Nothing
contained in this Sublease shall limit or prejudice the right of
Landlord to prove and obtain as liquidated damages in any
bankruptcy, insolvency, receivership, reorganization or dissolu-
tion proceeding, an amount equal to the maximum allowable by any
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statute or rule of law governing such proceeding in effect at the
time when such damages are to be proved, whether or not such
amount be greater, equal or less than the amounts recoverable,
either as damages or rent, under this Sublease.

Section 11.10. Remedies Cumulative. Exercise of any
of the remedies of landlord under this Sublease shall not prevent
the concurrent or sUbsequent exerclse of any other remedy
provided for in this Sublease or otherwise available to Landlord
at law or in equity.

section 11.11. Late Charge. Tenant hereby acknowled-
ges that late payment by Tenant to Landlord of rent or other sums
due hereunder will cause Landlord to incur costs not contemplated
by this Sublease, the exact amount of which will be extremely
difficult to ascertain. Such costs include, but are not limited
to, processing and accounting charges, and late charges which may
be imposed upon Landlord by terms of any mortgage or trust deed
covering the Demised Premises. Accordingly, if any installment
of rent or any sum due from tenant shall not be received by
Landlord or Landlord's designee within ten (10) days after
written notice that said amount is past due, then Tenant shall
pay to Landlord a late charge equal to the maximum amount
permitted by law (and in the absence of any governing law, ten
percent (10%) of such overdue amount), plus any attorneys' fees
incurred by Landlord by reason of Tenant's failure to pay rent or
other charges when due hereunder. The parties agree that such
late charge represent a fair and reasonable estimate of the cost
that Landlord will incur by reason of the late payment by Tenant.
Acceptance of such late charges by Landlord shall not constitute
a waiver of Tenant's default with respect to such overdue amount,
nor prevent Landlord from exercising any of the other rights and
remedies granted hereunder. Such late charge shall be due and
payable as provided herein in addition to, and not in place of,
any interest due under Section 11.8 above.

ARTICLE XII
SURRENDER AND HOLDING OVER

section 12.1. Surrender upon Sublease Expiration.
Upon the expiration or earlier termination of this Sublease, or
on the date specified in any demand for possession by Landlord
after any Default by tenant, Tenant covenants and agrees to
surrender possession of the Demised Premises to Landlord, in the
same condition as when Tenant first occupied the Demised
Premises, ordinary wear and tear excepted.

after
section 12.2.

the expiration
Holding OVer. If Tenant shall hold over

of the Sublease Term, without written
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agreement providing otherwise, Tenant shall be deemed to be a
tenant from month to month, at a monthly rental, payable in
advance, equal to 100% of the Basic Rent and Percentage Rent
then being paid by Tenant, and Tenant shall be bound by all of
the other terms, covenants and agreements of this Sublease.
Nothing contained herein shall be construed to give Tenant the
right to hold over at any time, and Landlord may exercise any and
all remedies at law or in equity to recover possession of the
Demised Premises, as well as any damages incurred by Landlord.,
due to Tenant's failure to vacate the Demised Premises and
deliver possession to Landlord as herein provided.

ARTICLE XIII
MISCELLANEOUS

section 13.1. Tenant's Remedies. Tenant may bring a
separate action against Landlord for any claim Tenant may have
against Landlord under this Sublease, provided Tenant shall first
give written notice thereof to Landlord and shall afford Landlord
a reasonable opportunity to'cure any such default. In addition,
Tenant shall send notice of such default by certified or registe-
red mail, postage prepaid, to the holder of any mortgage or deed
of trust covering the Demised Premises, the Property or any
portion thereof of whose address Tenant has been notified in
writing, and shall afford such holder a reasonable opportunity to
cure any default on Landlord's behalf. In no event will Landlord
be responsible for any consequential or other damages incurred by
Tenant, including, but not limited to, loss of profits or
interruption of business as a result of any default by Landlord
hereunder. If Tenant prevails in any action against Landlord
pursuant to this Section, Tenant shall have the right to recover
its courts costs and reasonable attorneys' fees incurred in
connection with such action.

section 13.2. Covenants Independent. This Sublease
shall be construed as if the covenants herein between Landlord
and Tenant are independent, and not dependent, and Tenant shall
not be entitled to any offset against Landlord if Landlord fails
to perform its obligations under this Sublease.

section 13.3. Covenants as Conditions.
of this Sublease performable by Tenant shall be
covenant and a condition.

Each provision
deemed both a

section 13.4. Notices and Demands. All notices,
demands, billings, consents or other instruments or communica-
tions provided for under this Sublease shall be in writing and
shall be deemed properly given and received when actually given
and received or three business days after mailing, if sent by
registered or certified mail, postage prepaid, addressed to the
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party to receive the notice at the address set forth for such
party in this Sublease or at such other address as such party may
notify the other of in writing.

section 13.5. No Implied Waiver. No failure by
Landlord to insist upon the strict performance of any term,
covenant or agreement contained in this Sublease, no failure by
Landlord to exercise any right or remedy under this Sublease, and
no acceptance of full or partial payment during the continuance
of term, covenant or agreement, or waiver of any such right or
remedy, or a waiver of any such Default by Tenant.

section 13.6. Entire Agreement -- No Representation.
This Sublease, the Summary Pages, and any Exhibits and any
Addenda referred to herein, constitute the final and complete
expression of the parties' agreements with respect to the subject
matter hereof. Each party agrees that it has not relied upon or
regarded as binding any prior agreements, negotiations, represen-
tations or understandings, whether oral or written, except as
expressly set forth herein. Landlord and Tenant acknowledge and
agree that, except as otherwise may be specifically provided for
herein, neither party has made any representations, warranties,
or agreements to or on behalf of the other party as to any matter
concerning the Demised Premises or this lease.

section 13.7. Modifications in Writing. No amendment
or modification of this Sublease, and no approvals, consents or
waivers by Landlord under this Sublease, shall be valid or
binding unless in writing and executed by the party to be bound
thereby.

section 13.8. Severability. If any provision of this
Sublease shall be found invalid, illegal or unenforceable, such
finding shall not affect or impair the validity, legality or
enforceability of any other provision of this Sublease, and there
shall be substituted for the affected provision, a valid and
enforceable provision as similar as possible to the affected
provision.

section 13.9. Binding Effect. This Sublease shall
extend to and be binding upon the heirs, personal representa-
tives, and permitted successors and assigns of the respective
parties hereto. The terms, covenants, agreements and conditions
in this Sublease shall be construed as covenants running with the
land.

section 13.10. Real Estate Brokers. Each party
covenants to pay, hold harmless and indemnify the other party
from and against any and all cost, expense or liability for any
compensation, commissions, charges or claims by any broker or
other agent with respect to this Sublease or the negotiation
thereof contracted, employed or used by such party.

-29-

Campland Sublease - SDFB



• •
section 13.11. survival of Provisions. Notwith-

standing any termination of this Sublease, the same shall
continue in force and effect as to any provisions hereof which
require observance or performance by Landlord or Tenant subse-
quent to termination.

section 13.12. Short Form Sublease. This Sublease
shall not be recorded, but the parties agree, at the request of
either of them, to execute a short form lease for recording,
containing the names of the parties, a description of the Demised
Premises and the Sublease Term.

section 13.13. Applicable Law. This sublease shall be
interpreted and enforced according to the laws of the State of
California.

section 13.14. Execution of Sublease. The submission
of this Sublease to Tenant by Landlord for examination or
execution by Tenant does not constitute a reservation of or
option on the Demised Premises to Tenant. This Sublease shall
become effective as a Sublease, and Landlord shall become
obligated hereunder only upon the delivery of this sublease fully
executed by Landlord to Tenant. Tenant does hereby represent and
warrant that Tenant is duly organized, validly existing and in
good standing and has all requisite power and authority to own,
lease, hold and operate properties and conduct business in the
State of California and as contemplated by the Permitted Uses.

section 13.15. Captions for Convenience.
and captions hereof are for convenience only and
considered in interpreting the provisiops hereof.

section 13.16. Attorneys' Fees. In any dispute
between the parties, whether or not reSUlting in litigation, and
specifically including any appeals, the prevailing party shall be
entitled to recover from the other party all reasonable costs,
including, without limitation, all attorneys' fees actually
incurred. "Prevailing party" shall include, without limitation,
a party who dismisses an action for recovery in exchange for sums
allegedly due, performance for covenants allegedly breached or
considerations SUbstantially equal to the relief sought in the
action, or which receives, in connection with any dispute,
performance from the other party substantially equivalent to any
of these.

The headings
shall not be

section 13.17. Bankruptcy or Insolvency.
(a) Notwithstanding any provisions of this Sublease to

the contrary, if Tenant shall become a debtor under Chapter 7 of
the Bankruptcy Code, and the trustee or Tenant shall elect to
assume this Sublease for the purpose of assigning the same or
otherwise, such election and assignment may only be made if all
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of the terms and conditions of sections 13.18(a) and (d) hereof
are satisfied. If such trustee shall fail to elect or assume
this Sublease within sixty (60) days after the filing of the
petition in bankruptcy, this Sublease shall be deemed to have
been rejected. Landlord shall be thereupon immediately entitled
to possession of the Premises without further obligation to
Tenant or trustee, and this Sublease shall be cancelled, but
Landlord's right to be compensated for damages in such liquida-
tion proceeding shall survive.

(b) If a petition for the reorganization of adjustment
of debts if filed concerning Tenant under Chapters 11 or 13 of
the Bankruptcy Code, or a proceeding is filed under Chapter 7 of
the Bankruptcy Code and is transferred to Chapters 11 or 13, the
trustee or Tenant, as debtor-in-possession, must elect to assume
this Sublease within seventy-five (75) days from the date of the
filing of the petition under Chapters 11 or 13, or the trustee or
debtor-in-possession shall be deemed to have rejected this
Sublease. No election by the trustee or debtor-in-possession to
assume this Sublease, whether under Chapters 7, 11, or 13, shall
be effective unless each of the following conditions, which
Landlord and Tenant acknowledge are commercially reasonable in
the context of a bankruptcy proceeding of Tenant, have been
satisfied, and Landlord has so acknowledged in writing:

(1) The trustee or the debtor-in-possession has
cured, or has provided Landlord adequate assurance (as defined
below) that: a. Within ten (10) days from the date of
such assumption, the trustee will cure all monetary defaults
under this Sublease; and

b. Within thirty (30) days from the date of
such assumption, the trustee will cure all non-monetary defaults
under this Sublease.

(2) The trustee or the debtor-in-possession has
compensated, or has provided to Landlord adequate assurance (as
defined below) that within ten (10) days from the date of
assumption, Landlord will be compensated for any pecuniary loss
incurred by Landlord arising from the default of Tenant, the
trustee, or the debtor-in-possession as recited in Landlord's
written statement of pecuniary loss sent to the trustee or
debtor-in-possession.

(3) The trustee or the debtor-in-possession has
provided Landlord with adequate assurance of the future perfor-
mance of each Tenant's, trustee's or debtor-in-possession's
obligations under the Sublease; provided, however, that:

a. The trustee or debtor-in-possession
shall also deposit" with Landlord, as security for the timely
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performance of trustee's or debtor-in-possession's obligations
under the Sublease, an amount equal to the amount originally
posted by Tenant under this Sublease; and

b. The trustee of
shall also paying advance one installment
Additional Rent as provided in Section 4.12

debtor-in-possession
of Tenant's share of
above.

c. The obligations imposed upon the trustee
or debtor-in-possession shall continue with respect to Tenant or
any assignee of the Sublease after the completion of bankruptcy
proceedings.

(4) The assumption of the Sublease will not
breach any provision in any other lease, mortgage, financing
agreement or other agreement by which Landlord is bound relating
to the Demised Premises, the Property and the Building; or

(5) For purposes
Landlord and Tenant acknowledge
bankruptcy proceeding of Tenant,
surance" shall mean:

of this section 13.18(b)
that, in the context of a
at a minimum "adequate as-

a. The trustee or debtor-in-possession has
and will continue to have sufficient unencumbered assets after
the payment of all secured obligations and administrative
expenses to assure Landlord that the trustee or debtor-in-
possession will have sufficient funds to fulfill the obligations
of Tenant under this Sublease, and to keep the Premises properly
staffed with sufficient employees to conduct a fully operational,
actively promoted business on the Premises; and

b. The Bankruptcy Court shall have entered
an order segregating sufficient cash payable to Landlord or the
trustee or debtor-in-possession shall have granted a valid and
perfected first lien and security interest or mortgage in
property of Tenant, trustee or debtor-in-possession, acceptable
as to value and kind to Landlord, to secure to Landlord the
obligation of the trustee or debtor-in-possession to cure the
monetary or non-monetary defaults under this Sublease within the
time periods set forth above.

(c) If this Sublease is assumed by a trustee appointed
for Tenant or by Tenant as debtor-in-possession under the
provisions of Section 13.18(b) hereof and thereafter Tenant is
liquidated or files a subsequent petition for reorganization or
adjustment of debts under Chapters 11 or 13 of the Bankruptcy
Code, then, and in either of such events, Landlord may, at its
option, terminate this Sublease and all rights of Tenant hereund-
er, by giving Tenant written notice of its election to so
terminate, no later than thirty (30) days after the occurrence of
either of such events.
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(d) If the trustee or debtor-in-possession has assumed

the Sublease pursuant to the terms and provisions of Section
13.18(a) or (b) above, for the purpose of assigning (or,elects to
assign) Tenants interest under this Sublease or the estate
created thereby, to any other person, such interest or estate may
be so assigned only if Landlord shall acknowledge in writing that
the intended assignee has provided adequate assurance as defined
in this section 13.18 (d) of future performance of all of the
terms, covenants and conditions of this Sublease to be performed
by Tenant.

For purposes of this section 13.18(d), Landlord and
Tenant acknowledge that, in the context of a bankruptcy proceed-
ing of Tenant, at a minimum "adequate assurance of future
performance" shall mean that each of the following conditions
have been satisfied, and Landlord has so acknowledged in writing:

(1) The assignee has submitted a current finan-
cial statement audited by a certified public accountant which
shows a net worth and working capital in amounts determined to be
sufficient by Landlord to fulfill the obligations of the assignee
under this Sublease and to keep the Demised Premises properly
staffed with sufficient employees to conduct a fully operational,
actively promoted business on the Demised Premises.

(2) The assignee has posted with Landlord a
security deposit in an amount not less than the security deposit,
if any, originally posted by Tenant under this Sublease.

(3) The assignee, if requested by Landlord, shall
have obtained guarantees in form and substance satisfactory to
Landlord from one or more persons who satisfy Landlord's stan-
dards of creditworthiness;

(4) Landlord has obtained all consents or waivers
from any third party required under any lease, mortgage, financ-
ing arrangement or other agreement by which Landlord is bound to
permit Landlord to consent to such assignment.

(e) When, pursuant to the Bankruptcy Code, the trustee
or debtor-in-possession shall be obligated to pay reasonable use
and occupancy charges for the use of the Demised Premises or of
any portion thereof, such charges shall not be less than any
Percentage Rent and Additional Rent payable under this Sublease.

(f) Neither Tenant's interest in the Sublease, nor any
lesser interest of Tenant herein, nor any estate of Tenant hereby
created, shall pass to any trustee, receiver, assignee for the
benefit of creditors, or any other person or entity, or otherwise
by operation of law under the laws of the State of California
unless Landlord shall consent to such transfer in writing. No
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acceptance by Landlord of rent or any other payments from any
such trustee, receiver, assignee, person or other entity shall be
deemed to have waived, nor shall it waive the need to obtain
Landlord's consent of Landlord's right to terminate this Sublease
for any transfer of Tenant's interest under this Sublease without
such consent.

(g) If the estate of Tenant created hereby shall be
taken in execution or by other process of law, or if Tenant or
any guarantor of Tenant's obligations hereunder (hereinafter
referred to as the "guarantor") shall be adjudicated insolvent
pursuant to the provisions of any present or future insolvency
law under California law, or if any proceedings are filed by or
against the guarantor under the bankruptcy code, or any similar
provisions of any future federal bankruptcy law, or if a receiver
or trustee of the property of Tenant or the guarantor shall be
appointed under California law by reason of Tenant's or the
guarantor's insolvency or inability to pay its debts as they
become due or otherwise, or if any assignment shall be made of
Tenant's or the guarantor's property for the benefit of creditors
under California law: then and in such event Landlord may, at is
option, terminate this Sublease and all rights of Tenant hereun-
der by giving Tenant written notice of the election to so
terminate within thirty (30) days after the occurrence of such
event.

IN WITNESS WHEREOF, the parties hereto have caused this
Sublease to be executed the day and year first ~bove written.
TENANT: LANDLORD:
DE ANZA SAN DIEGO FOOD AND
BEVERAGE, INC., a California
corporation

MOBILE ESTATES, a
lim' d partnership

BY~.~~~~~~~~:b.~...--_Herbert M. Gel
Operating Gener

By:DE ANZA GROUP, INC.,
General Partner
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CONSENT TO CONCESSION AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease
Agreement (Master Lease) entered into with DE ANZA MOBILE ESTATES
(LESSEE), and filed in the Office of the City Clerk as Document 433606,
hereby consents to that certain Concession Agreement between the above
LESSEE and CALIFORNIA PACIFIC CATAMARAN RENTAL, INC., and SKIP HURWITZ
(CONCESSIONAIRE), dated June 1, 1989. Said Concession Agreement shall
be subordinate to the Master Lease in all respects. The CITY is merely
approving the Concession Agreement and the proposed use, and all terms
and conditions of the Master Lease shall control and supersede any
inconsistent or contrary provisions in the Concession Agreement. The
CITY is not bound by any term or condition in the Concession Agreement
which in any way conflicts with or is additional to the provisions of
the Master Lease.
In addition, this consent is subject to the following conditions:

1. CONCESSIONAIRE shall not assign this Concession Agreement or
any interest therein or sUblet the area designated in Exhibit
"A" of the Concession Agreement or any part thereof without
the prior written consent of the CITY. Any assignment by
operation of law shall automatically terminate the Concession
Agreement.

2. The CONCESSIONAIRE and LESSEE understand that Mission Bay is
closed from time to time as a result of sewage spills and/or
pollution and CONCESSIONAIRE and LESSEE agree to hold CITY
harmless from loss or damage resulting from closure of Mission
Bay due to sewage spills and/or pollution. .

3. CONCESSIONAIRE shall at all times during the term of this
Concession Agreement, at its cost, adequately furnish, stock,
and equip the designated area and the improvements with a
sufficient number of catamarans, windsurfers, miscellaneous
items approved in writing by the CITY, and ancillary equipment
and supplies necessary to meet the demand for the rental and
sale thereof. Any merchandise, equipment, or supplies deemed
undesirable by the City Manager of the CITY shall be removed

.immedi ately.
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By---ilit~/k~tt-:::-n..t::-:-::-:-I k=:-:-' ~Supervis 9 Property gent
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CALIFORNIA PACIFIC CATAMARAN RENTAL, INC.

Date

SKIP HURWITZ

Date _
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CONCESSION AGREEMENT

This Agreement made and entered into this 1st day of June. 1989.
by and between DE ANZA CORPORATION. a California corporation and
ASSOCIATED MOBILE ESTATES (hereinafter sometimes collectively
called. "De Anza") and CALIFORNIA PACIFIC CATAMARAN RENTAL. INC.
(hereinafter called. "Concessionaire") and SKIP HURWITZ.

W! TNESSE'l'H
WHEREAS, De Anza leases from the City of San Diego
property located at 2211 Pacific Beach Drive.
California 92109-5699, improved with a recreational
known and referred to herein as CAMPLAND.

cer-t.a in real
San Diego,

vehicle pari:

WHEREAS, Concessionaire is desirous of obtaining the
for renting out catamarans. windsurfers and
miscellaneous items approved by De Anza at CAMPLAND.

concession
selling

NOW. THEREFORE. it is hereby covenanted and agreed by the parties
as follows:

1. Nature of Agreement
This Agreement confers a license on the

to use the portion of the CAMPLAND property as
herein for the purposes of this Agreement. This
not constitute a lease of premises.

Concessionaire
is described

Agreement does

2. Grant of License
During the term hereof De Anza hereby grants t.o

Concessionaire a license to operate the business of renting
catamarans. windsurfers. and selling miscellaneous items approved
by De Anza and the City of San Diego at CAMPLAND (herein some-
times referred to as "Concession") within the area designated
pursuant hereto. Concessionaire is prohibited from renting jet
skis. wave runners, and other "self-propelled marine vehicles" at
CAMPLAND. There is attached as Exhibit "A" hereto a' site plan
prepared by De Anza clearly delineating that area with CAMPLAND
within which the Concessionaire shall maintaih its Concession and
within which all catamarans and windsurfers are to be launched
and returned to the shore, ("Designated Area"). Concessionaire
shall abide by said designation.

3. Maintenance of Improvements
Concessionaire shall, at its sole cost and expense,

maintain all structures and other improvements, whether personal
property or real property, which Concessionaire has caused to be
constructed or which Concessionaire uses for or incident to the
conduct of its business. The maintenance hereby required of
Concessionaire includes but is not limited to cleaning, painting,

1
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repairing and generally maintaining the improvements and
surrounding land and water area in conformity with applicable
codes. ordinances and laws and in a manner reasonably
satisfactory to De Anza. Any such maintenance not performed by
Concessionaire may, upon 24 hours notice by De Anza to
Concessionaire, be performed by De Anza and charged to
Concessionaire at full cost plus 15%; this right of De Anza shall
not serve to waive or remedy any breach by Concessionaire of this
Agreement by its failure to maintain.

4. Completion fo Construotion Lien Fee
Concessionaire hereby agrees to expeditiously proceed

with the construction of any improvements approved in advance by
De Anza and to complete construction thereof in accordance with
the plans and specifications approved by all required
governmental entities and De Anza within ten days from the date
De Anza approves the plans and specifications for the
improvements. Construction shall be completed in a good and
workmanlike manner in accordance with all applicable laws. rules
and regulations of all governmental agencies having jurisdiction
over the construction and free and clear of all liens and
encumbrances, mechanics or materialmens liens. The asserion of
any mechanics lien. in connection with such improvements shall be
a ground for termination of this Agreement. Concessionaire hereby
warrants that upon completion of construction there will be no
chattel mortgages, mechanics liens, conditional sales contracts.
installment contracts or other lien charges or encumbrances
caused or suffered by it and arising in connection with the
construction of the improvements, agrees to hold CAMPLAND. the
City of San Diego, De Anza and Associated Mobile Estates, and
their respective officers, direc·tors, shaz-ehoLders, partners.
agents, employees, and attorneys free and harmless from all liens
and claims of lien for labor and material, equipment or supplies,
or either or all of them, threatened or filed against any of the
foregoing from and against all loss, claim, expense and liability
in connection therewith, including but not limited to court costs
and attorneys' fees resulting or arising therefrom. Should any
liens or claims of lien be filed or recorded agains CAMPLAND, the
City of San Diego, Associated Mobile Estates, or De Anza, or
should De Anza receive notice of any unpaid bill or charge in
connection with the construction of the improvements, De Anza
may, but shall not be obligated to pay any such bill or claim or
charge and shall be entitled to reimbursement upon demand from
Concessionaire with interest at the maximum rate allowed by law.
Concessionaire shall, at the request of De Anza, furnish to De
Anza proper indemnity in connection with such claims. either by
satisfactory corporate surety bond, completion bond or otherwise
as may be reasonably requested by De Anza. Concessionaire shall
notify De Anza in writing at least ten days prior to the
commencement of any improvements and shall not interfere wit.hthe
posting by De Anza of a notice of non-responsibility as defined
in Civil Code Section 3094. Concessionaire shall obtain from
contractors, laborers, materialmen and suppliers a waiver from
them of their claims to mechanics liens in connection with the

2
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improvements.

5. Term

The term of this Agreement will be for a period of one
year commencing June 1, 1989. Provided that Concessionaire is
not in breach of any of the provisions hereof and has timely and
fully performed all of its duties and obligations under this
Agreement, Concessionaire shall have two consecutive one-year
options to renew this Agreement by giving written not Lce to De
Anza of its election to renew at least sixty (60) days prior to
the expiration date of the first and/or second year, as the case
may be'.

6. Providing of Service

(a) Equipment and Utilities-- Concessionaire shall at
all times during the term of this Agreement, .at its cost,
adequately furnish, stock, and equip the Designated Area and the
improvements with a sufficient number of catamarans, windsurfers,
miscellaneous items approved in writing by De Anza, and ancillary
equipment and supplies so as to meet the demand for the rental
and sale thereof. Concessionaire will also be responsible for
all costs of installing and providing all utilities, telephones
and electricity in connection with the Concession.

(b) Employees-- Concessionaire shall pay all
salaries, wages. workmens' compensa-tion insurance, payroll taxes,
social security taxes and similar taxes and other compensation of
employees, agents and personnel hired in connection with the
operation of the Concession contemplated hereby. All such
employees and personnel shall be required by Concessionaire to
wear approved uniforms conforming to CAMPLAND'S standards and
specifications. the costs of acquiring, furnishing and
maintaining such uniforms shall be borne by Concessionaire.
Concessionaire shall. upon demand by De Anza, discharge any
employee found to be' unsatisfactory in the discretion of t.he
General Manager of CAMP LAND , (whether or not Concessionaire agrees
with the determination). Notwithstanding the foregoing. all
agents, employees, or personnel hired or used by Concessionaire
shall be deemed its employees and not agents, employees, or
personnel of De Anza or CAMPLAND. Concessionaire hereby agrees
to hold harmless De Anza, CAMPLAND, Associated Mobile Estates,
and their respective officers, directors, shareholders. partners,
employees, agents and attorneys from any wage or compensation
claims. workmen's compensation insurance. and payroll taxes,
social security taxes and similar taxes of any of
Concessionaire's agents, employees or personnel hired or used by
Concessionaire in connection with the operation of the Concession
contemplated hereby.

7. Quality of Operation

an
Concessionaire recognizes that CAMPLAND is

exclusive, high-quality recreational vehicle
considered

park, and
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Concessionaire . shall operate and maintain the Concession
contemplated hereby in such a manner as to ensure that its
dealings with the public will be consistent with the operation of
the facility as a part of a high-quality recreational vehicle
park and conform to the image and reputation of CAMPLAND.

8. No Other Rights
Concessionaire shall not have any ot.her rights by

implication or otherwise to provide any other services, conduct
any other activities or business at CAMPLAND, other than the
business of the Concession as provided for herein.

9. Hours of Operation
Concessionaire shall remain

stand ready, willing and able to
windsurfers, and sell miscellaneous
periods and hours throughout the term

open for operation and
rent out catamarans anc!

items during the following
hereof:

June 15 - September 15:
to 5:00pm.

7 days a week, from 9:00am

September 16 - June 14:
only, but not during times of rain.
weather conditions.

9:00am to 5:00pm,
or similar severly

weekends
adverse

During CampIand Holidays: 9:00am to 5:00pm, except
during times of rain, or similar severely adverse weather
conditions. CAMPLAND holidays shall be such days as are
designated by the General Manager at CAMPLAND as holidays.
Concessionaire shall post and advertise its hours of operation
and remain open and provide the rental services and facilities
contemplated hereby during such hours. The hours so posted or
advertised must conform to the requirements of this paragraph.
All signs used on or in connection with the Concession shall be
subject to the approval of the General Manager of CAMPLAND and
shall conform to a design which is consistent with CAMPLAND.

10. Permits and Licenses
Concessionaire shall obtain and maintain (at

cost) during the term hereof all necessary permits and
and when required or appropriate for the conduct of
Concession and for the construction of the improvements
to herein.

it.s sole
licenses
the
referred

11. Maintenance
Concessionaire shall. during the term hereof, maintain.

repair, refurbish and replenish all equipment, inventory,
supplies, furnishings, and facilities, including the exterior and
interior portions of the improvements constructed by
Concessionaire; any and all fixtures pertaining to the
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improvements; the catamarans and windsurfers and shall paint and
refurbish the same as may be necessary to present a first class,
neat and well-maintained appearance, and to keep in sound, sturdy
and sea-worthy. condition the catamarans and windsurfers.
Concessionaire shall be responsible for beach and building
cleanliness from the De Anza CAMPLAND boatramp, to approximately
25 feet east of the improvements to be constructed pursuant
hereto in the Designated Area.

12, U3e of Name
Use by Concessionaire of the names "De Anza." "De An3a

CAMPLAND," "CAMPLAND ON THE BAY," or "Campland," will be limited
to directional purposes. The name of California Pacific
Catamaran Rental, Inc, will be highlighted in all Concessionaire
advertising, Cost of any such advertising shall be the sole
responsibility of Concessionaire. Concessionaire shall not
utilize the name, trademark or logo type of CAMPLAND or De Anza
or publish any information regarding the same without the prior
written approval of the General Manager of CAMPLAND. De Anza
shall have the right to withdraw any such approval at any time
that De Anza, in its sole discretion. determines. The word
"advertising" and every derivative thereof, wherever used in this
communication with the public, including but not limited to
periodicals, newspapers, billboards, leaflets, brochures,
television, radio and letters, and direct oral communication and
telephone calls utilized on a program basis, engaged directly or
indirectly by Concessionaire or its officers. employees. agents.
personnel or representatives, or by any independent contractor or
other party supplying goods or services to Concessionaire or its
officers, employees, agents, personnel or representatives, or by
any independent contractor or other party supplying goods or
services to Concessionaire or to whom Concessionaire supplies
goods and services.

13. Compliance with Law
Concessionaire will not conduct nor permit to be

conducted any unlawful business, occupation or activity in the
Designated Area and shall at all times comply with all city.
county, state and federal laws, oridinances, rules and
regulations. Concessionaire's activities and those of its
agents, servants, LnvL't ees, customers, employees and personnel
shall at all times be in keeping with and not inconsistent with
or detrimental to any of the operations at CAMPLAND.

14. Payment of Conce5~1on Fee
(a) Concessionaire shall pay to De Anza. or its duly

designated agent, in such place in San Diego County, California,
as may from time to time be fixed by De Anza, as fee for the
Concession, a sum equal to twelve percent (12%) of the annual
gross sales made in, upon or from the Concession, adjusted on a
monthly basis. There shall not be any amounts deducted from
"gross sales," including, without limitation, credit card

5
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commissions or discounts incurred in connection ~7ith the
Concession, except that it is understood that the term gross
sales" shall be exclusive of all taxes added to 't.heregular
retail price of any goods, wares, merchandise and services sold
or rented out by the Concessionaire at CAMPLAND. Within nine (9)
days after the end of each month during the term of this
Agreement, Concessionaire shall present to De Anza a statement
certified by Concessionaire to be true and correct and showing
the gross sales made from the Concession during the preceding
month, and Concessionaire shall pay therewith a sum equivalent to
the percentage of such gross sales as herein above set forth. In
the event Concessionaire engages the services of an independent
public accountant for any period, it shall furnish to De Anza
statements of all monthly sales for such period certified by
such accountant.

(b) Concessionaire covenants that it will regularly
keep and maintain complete books of accounts and ledgers,
according to an accounting system approved by De Anza which
reflects all of the business activities of the Concession and
which conforms to the requirements imposed by the City of San
Diego in its lease with De Anza. De Anza shall have the right to
examine such books and records periodically and at reasonable
times, In the'event De Anza makes an examination or audit which
reveals that actual gross sales exceed the reported gross sales
by more than one percent (1%), the cost and expense of such
examination or audit shall be fully borne by the Concessionaire
and Conc~ssionaire shall. on demand, pay to De Anza any
deficiency revealed by such examination or audit plus interest
thereon from the due date thereof, at the maximum rate allowed by
law. Any willful understatement of gross sales by Concessionaire
shall be a cause for termination of this Agreement by De Anz8.

(c) All prices to be charged for goods, merchandise,
wares and services to be sold or rented by Concessionaire shall
be set forth in a schedule that Concessionaire is to deliver to
De Anza for its written approval prior to the execution of this
Agreement. Any change in that price schedule must be submitted
to De Anza in writing for approval prior to its being put into
effect by Concessionaire.

15. Maintenanoe of Logos
Concessionaire agrees to maintain, at Concessionaire's

cost, the CAMPLAND logo on the catamaran sails and windsurfer
sails rented out by Concessionaire pursuant to this Agreement.
Such logos will be supplied by CAMPLAND, however. the cost
thereof will be borne by Concessionaire.

16. Termination Without Cause
Either party may terminate this Agreement at any time

without cause by giving the other party sixty (60) days written
notice of termination. This right of termination shall be in
addition to any other right of termination provided for herein.
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If this Agreement is terminated by De Anza pursuant to this
paragraph, De Anza shall purchase Concessionaire's sails bearing
CAMPLAND ON 'THEBAY logos, at original cost less 1/36 of such
cost for every,month that has elapsed since the dat,eof purchase.

At all times during the term on this Agreement,
Concessionaire shall abide by, carry out and comply with and
cause its employees, agents, servants, invitees, customers and
personnel to abide by, carry out, and comply with all rules and
regulations of CAMPLAND.

18. Termination
This Agreement may be terminated at any time by De Anza

in the event of a breach or the failure of Concessionaire to
timely and completely perform all of its duties and obligations
he+eunder. Such termination shall, however, be accompanied by a
written notice specifying the particular breach or failure and
Concessionaire shall be permitted to cure the same within
fifteen (15) days from the date of said notice. In addition to
the right to terminate this Agreement, in the event
Concessionaire 'fails to cure the breach or failure specified in
the foregoing notice, it shall be liable to De Anza for such
damages and be subject to such equitable relief and remedies as
may be allowed by a court.

19. Insurance
Before Concessionaire resumes, continues or commences

construction of any additional improvements provided for in this
Agreement, Concessionaire shall take out and keep in force during
the term of this Agreement. at Concessionaire's sale cost and
expense, a policy of public liability insurance, property damage
and "all r-Lsk" insurance and course of contruction insurance,
with One Million Dollars combined single limit coverage to
protect against liability to people or property incident to
construction of the improvements and/or resulting in any way from
the use of the Designated Area, and/or the conduct or operation
of the Concession. In addition. Concessionaire shall take out
and keep in force during the term of this Agreement, at
Concessionaire's sole expense, in the amount of $250,000, fire
and extended risk coverage, insuring the Designated Area, all
improvements, equipment, supplies, inventory, items kept. sold or
rented thereon and, if applicable, malpractice coverage for those
business activiti~s pertaining to the touching of third parties.
CAMPLAND, De Anza, Associated Mobile Estates and the City of San
Diego shall be named co-isureds under said insurance. All
insurance shall be issued by reputable insurance carriers
licensed to transact business in the State of California that are
aciceptable to De Anza. All policies shall contain a waiver of
subrogation against De Anza and Associated Mobile Estates, and
shall include by endorsement this Liability for Claims provision
and shall not be cancellable by Concessionaire unless De Anza
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shall have consented thereto in writing. In the event
Concessionaire fails to obtain the required insurance, De Anza
may obtain 'the same and the cost thereof shall be paid by
Concessionaire upon demand plus interest thereon from date of
payment at the maximum rate allowed by law.

20. Acts of God
Neither party hereto shall be responsible or be deemed

in default by reason of any inability to perform its obligations
hereto due to acts of God. or the public enemy; by civil war.
insurrections or riots; fire, floods, explosions, earthquakes or
serious accidents, epidemics or quararrt.Ln e restriction; any act
of government, governmental priorities, allocations, regulations
or orders affecting facilities; strikes or labor diputes. In the
event the performance by either party of its obligations shall be
substantially reduced or prevented due to any such cause for a
period of thirty (3'0) days or more, the Agreement may be
terminated upon written notice given by the other party within
ten (10) days after the expiration of such thirty (30) day
period.

Concessionaire shall not assign this Agreement or any
interest herein without the written consent of De Anza first had
and obtained therefor. Any assignment of this Agreement or any
interest herein without the prior written consent of De Anza
first had and obtained therefor shall be null and void. and
shall, at the option of De Anza, terminate this Agreement.

22. Notices
Notice required or permitted hereunder may be delivered

by registered mail or personally, addressed to De Anza at:
CAMPLAND ON THE BAY
c/o General Manager
2211 Pacific Beach DRIVE
San Diego, CA 92109-5699

with copy to:
'Barry McCabe, President
DE ANZA ASSETS
9171 Wilshire Boulevard, Ste. 627
Beverly Hills, CA 90210

and to Concessionaire at:
CALIFORNIA PACIFIC CATAMARAN RENTAL, INC
2211 Pacific Beach Drive
San Diego, CA 92109

8
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23. Atto'rneys Fees

In the event of any proceedings by either party hereto
to enforce the terms and provisions of this Agreement,whether or
not suit is instituted in connection therewith, the prevailing
party shall be entitled, in addition to all other relief granted
or awarded in any suit or proceedings, to a reasonable sum as and
for attorneys' fees incurred in connection therewith.

24. General Provi3ion3
(a) If any term, provision, covenant or condition of

this Agreement should be held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remainder
of this Agreement shall continue in full force and effect and
shall in no way be affected, impaired, or invalidated thereby.

(b) The laws of the State of California shall govern
the validi t.y , con st.ruct.Lon " and effect of this Agreemen-t.
Whenever any wo~ds of obligation or duty are used in connection
with either party, such words shall have the same force and
effect as though framed in the form of express covenants on the
part of the party obligated.

(c) It is expressly agreed that there are no oral
representations, understandings, stipulations, agreements or
promises pertaining to this Agreement not incorporated in writing
herein, and it is agreed that this Agreement shall not be
altered, waived, amended or extended otherwise than as provided
herein, except as may be done in writing signed by the proper
authority.

employees
shall be
and shall

Cd) All swimming and other clothing to be
of Concessionaire for the purpose of this

in keeping with the operation 6f CAMP LAND by
be subject to its approval.

worn by
Agreement
De Anza,

25. Indemnity
Concessionaire shall hold free and harmless and

indemnity De Anza, Associated Mobile Estates, CAMPLAND, the City
of San Diego, their respective officers, directors, shareholders,
partners, agents, employees and attorneys from any and all
liabilities, claims costs, expenses, and, attorneys' fees arising
out of or in connection with the operation of the Concession by
Concessionaire, its contractors, agents, employees,
representatives, customers and invitees.

26. Joint and Several Liability
In order to induce De Anza to grant this Concession to

California Pacific Catamaran. Inc., its President, Skip G.
Hurwitz, hereby agrees that he will be personally, jointly and

9
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severally liable for all the obligations and undertakings of
California Pacific Catamaran, Inc. set forth in this Agreement.EXECUTED at San Diego, California on the date above written.

DE ANZA CORPORATION

By:

D MOBILE ESTATES

By:

Date Signed
CALIFORNIA PACIFIC

CATAMARAN RENTAL. INC.
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CALIFORNIA PACIFIC CATAMARAN RENTAL, INC.

Resale List For Campland On The Bay

1) T-Shirts

2) Sweatshirts

3) Visors

4) Hats

5) Eyeglass Retainers

6) Sunscre~n/Suntan Lotions

10/19/88
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Campland

It REOSlM_~Q
OCT 201988
P,ROPERTY.DEPT~

2211 pacific Beach Drive
san Diego, California 92109
Telephone (619) 581-4200

October 14, 1988
On the Bay

Mary Louise Smith, Property Agent
Property Management Division
The City of San Diego
Property Department, Mail Station
Security Pacific Plaza
1200 Third Avenue, Suite 1700
San Diego, CA 92101

Sl-A

Dear Ms. Smith:

Enclosed is a revised "CONCESSION AGREEMENT". Please note the following changes:

#2 - Grant of License - This paragraph has been revised to include the following
sentence: "Concessionaire is prohibited from renting jet skis, wave runners, and
other "self-propelled marine vehicles" at CAMPLAND."

Another change within this paragraph is the first sentence which states "During
the term hereof, De Anza hereby grants to Concessionaire a license to operate the
business of renting catamarans, windsurfers and selling miscellaneous items approved
by De Anza and the City of San Diego at Campland ••." Attached is a listing of resale
items that Campland has approved for our Concessionaire to sell.

If I have forgotten to include any provisions which we discussed last week on
the phone, please contact me.

Sincerely,

CAMPALND ON THE BAY

Peter G. Underhill
General Manager

cc: City of S.D. File
CA PA File

encls: Concession Agreement
Resale List

PGU/dk



CALIFORNIA PACIFIC CATAMARAN RENTAL, INC.

Resale List For Campland On The Bay

1) T-Shirts

2) Sweatshirts

3) Visors

4) Hats

5) Eyeglass Retainers

6) Sunscreen/Suntan Lotions
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·, CONCESSION AGREEMENT

WITNESSETH

This Agreement made and entered iritothfs ,1st day of June, 1988,
by and between DE ANZA CORPORATION, a California corporation and

,ASSOCIATED MOBILE ESTATES,(hereinafter sometimes collectively
called" "De AD.za") and CALIFORNIA PACIFIC CATAMARAN RENTAL, INC.
(hereinafter called, "Concessionaire") and SKIP HURWITZ.

WHEREAS, De' Anza leases from the City of San Diego' certain r~al
Property ,located at' 2211 Pacific Beach' Drive, San "Diego,':
California ,92109, improved with a recreational vehicle park known
and referred to herein as CAMPLAND.' ,

WHEREAS, Concessionaire is:desirous of obtaining th~ concession
.f oz- r-errt.Lng , out catamarans ,.,,windsurfers" and...se'lling,
miscellaneous'items approved by De Anza 'at CAMPLAND.'

"NOW, THEREFORE, it is hereby covena~ted, and agreed by the parties
as follows: : .

1. 'Nature'",of Agreement.

,This" Agreement confers' a licens'~ on the Concessionaire
is 'described'

Agreement does

'"
to use 'the portion of theCAMPLAND property as
herein for the purposes of this Agreement. This
not constitute a lease of premises.

2. Grant of License '", .'

'During the, term hereof "De Anza 'hereby grants ,'to .'
Concessionaire a license to operate the business of renting
catamarans, wiridsurfers, and selling miscellaneous items approved
by De Anza artd the 'City of San Diego at CAMPLAND (herein, some~
times referr,ed to as "Concession") within the area designated
pursuant hereto. ,Concessionaire is prohibited from renting jet
skis, wave'runners, and other "self-propelled marine vehicies"'at,'
CAMPLAND. There is attached as Exhibit' ;'A"hereto a site' pLan'
prepared by De'Anza clearly delineating that area with CAMP LAND

,within which the Concessionaire shall maintain its,Conce5s~on and
within which all catamarans and windsurfers are to be ,launched
and returned to the shore, ("Designated Area"): ,Concessionaire
shall abide by said designation.

,'..

- :.

3. Maintenance of IDlprovements,
Concessionaire shall, 'at its sale cost and expense,

maintain all structures and other improvements, whether personal
property or ,real property, which Concessionaire ,has caused to be

'constructed or which Concessionaire uses, for or incident to the
conduct of its business. The maintenance hereby required Of'
Concessionaire includes but is not limited to cleaning, painting;,

1
........
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repairing and generally maintaining the improvements' and,
surrounding' land and water area in conformity' with applicable

'codes, ordinances and laws and in a manner "reasonably
satisfactory to De Anza. Any such maintenance not performe~ :by
Concessionaire may, upon' 24 hours notice by·, De" Anza .to
Concessionaire, be performed bY,:De Anza and charged, ','to .
Concessionaire at full cost plus 15%; this 'right of,De Anza shall
not serve to waive 'or remedy any breach' by Concessionaire of";this
Agreement by its f-ailure 'to maintain, ' .. . . . . .

.;.. '

-; , .

4. Completion fo Construction Lien Fee
'Concessionaire 'hereby agrees .to expeditiously .proceed

with the, construction of· ariy improvements· approved in, advance by',
De Anaa and-t,o complete c.onstructiori ther,edf in accordance' wi·th· -;

.. the "plans and -specifications approved by all "required
.governmental "entities and De.Anza within ten days from the' date
De' Anza approves the' plans' and specifications .·.·for the

,.improvements. Construction shall be "completed .Ln a'" good- .and
workmanlike man~er in accordance with all applicable laws; rules'

"and regulations of all governmental agencies having, jurisdiction
ovez-' the .c~nstructionaIid 'free and clear of'" all- 'liens. 'and
encumbrances,' mechanics ormaterialmens liens. The asserion of
any mechanics lien; in connection with such improvements shall be.
a ground for termination of this Agreement. Concessionairehereby

:warr'ants that'uponco~pletion of:'construction there w,ill be no
chattel mortgages, mechanics liens, conditional sales contra6ts,
installment contracts or other lien charges·or "encumbrances
caused or suffered by it and arising in connection with .the' .6

.construction of the improvements,' agrees to hold CAMPLAND,,",'the
City of San Diego, De Anza and Associated Mobile 'Estates," and
their respective ·of,ficers, directors, shareholders, partners,
agents, employees,and attorneys free and harmless from all liens
and claims of ,lien ·for·labor 'and materiCiI, equipment or supplies,
o» either or all of them, threatened or.filed against any of·the·",:'·
fbrego'ing from and against all 1055, cLaam , expense and liability' '.
in connection therewith, including but not limited: to court costs
and attorneys' fees resulting or" arising therefrom', Should. any
liens or claims of lien be filed or recorded 'agains CAMPLAND, the
City .of San Diego, .Associated Mobile 'Estates, .··.orDe Anza, :or
should.' De Anza receive' not.Lee of any unpaid bill .or charge .Lrr.
oonneot.Lon with .the construction of the' improvements, De', Artza..
may, but shall not' be obligated to'pay any such bill~'6r claim or
charge and shall be entitled to reimbursement upon demand :from
Concessionaire with interes,t at the maximum rate' aLkowed bY law,.....'..
Concessionaire shall, at the request of De Anaa.;: furnish' to De
Anza proper indemnity in connection with such claims, . either by
satisfactory corporate surety bond, completion bond-or otherwise '
as maybe reasonably requested by De Anza. Concessionaire shall'
notify De Anza in writing at least ten days prior to the
coriunencementof any' improvements and shall not interfere with the
posting by De'Anza of a notice of non-responsibility as defined
in Civil Code Section 3094. Concessionaire shall obtain from
contractors, laborers, materialmen and' suppliers a waiver from
them of their claims to mechanics liens in connection with the

;-',
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improvements.
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5. Term "

. f ,

The: ter~'of this Agreement will be for a period of one
year co~encing June I, '1988. Provided that Concessionaire is
not in breach of any of the provisions hereof" and has timely and
"fully performed all of its duties and obligations under .t.hts
; Agreement, ,Concess'ionaire shall havetwd, consecutive one:-year
options 'to renew :this Agreement ,by' giving: written notice 'to' De"
Anzaof' its election to renew at least sixty (60) days'prior"' to
the expirati,on date of the first and/or second:year;' as ,the case
may be. " " :,,'_

, t

6. Provi4ing of Service

'(a) Equipment and Utilities-":' Concessionaire' .sheTl. at
all ti~es during the term of this Agreement, at its cost;
adequately furnish" stock, and equip the:'Designated Area .and vt.he
improvements 'wt-tha sufficient number of catamarans, windsurfers,'
mtece Llaneous dt.ems approved in, writing' by' De An~a, and ancillary,'
equipment and supplies so as',to meet the demand.for: :the rental,
and' sale~ thereof.' Concessionai,re will also be, responsible ",for
all costs of ,'installing and providing all utilities,'. telephones '
and electricity in connection ~ith 'the Concession. " '

, (b)' Employees-- Concessionaire shall pay .ali
"salaries, '"wages",.wo:dtmens' compeneat.Lon insurance ;payrol1 .t.axea,
social' security ta,x~s and similar taxes and other compensation of"
employees, ,agents' .and personnel hired in connection with the
operation of', the' ,Concession cont.empLat.ed hereby, All such
emp'Loyeee and' ,persomiel shall be required by Concessionaire to
'wear approved ,..uniforms conforming to CAMPLAND'S'; standards 'and
specifications'," the" 'c:osts of acquiring, 'furnishing and
maintaining, such "uniforms shall 'be borne by CoricesadorraLz-e-.
Concessionaire shall, upon demand by'De Anza,discharge; any
employee 'found to be unsatisfactory in the discretion of the
General M~nager of CAMPLAND,(whether or not Conpessionaire 'agrees
with :the determination). Notwithstanding the foregoing, atl
agents, employees, or. personnel hired or used by Concessionaire
shall. : 'be' , deemed its employees' and not agents," employees, .or
personnel 'of De Anza or CAMPLAND.Concessionaire hereby agrees
to hold harmless De Anza, CAMPLAND,Associated ,Mobile ,Estate!:).
and their respective off icers, directors ,', shareholders, partners; \
'employees, agents and attorneys from any wage or, .compensation,
claims , 'workmen's compensation insurance, 'and payroll ' ,taxes,
social security taxes and 'similar' taxe& of any of
Concessionaire's agents, employees or personnel hired or used by
Concessionaire in' connection with the operation of 'the Concession
contemplated hereb~~ ,-

7. ,Quality of Operation

" Concessionaire recognizes that CAMPLANDis considered
an exclusive, high-quali~y, recreation~l vehicle park; and

3
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'.' 'tilt"
Concessionaire ':shall operate. 'and maintain the ,'Concession
contemplated hereby in such' a manner as to ensure that.,,its'
,dealings with ,the public will be consistent with the operation of
the facility as a part of a high-quality recreational yehicle,
,park and conf'ozm to the' image and reputation of CAMPLAND.· '

Concessionaire.>shal1' ,not have:any other rights by
impl icationor otherwise".to provide any,-ot.he r services, ,.90nduct
any other activities or'business at CAMPLAND,. other than the
business of the Concession as p'rovided for herein.

9. Hours of Operation
Concessionaire shall remain. open for operation and

stand ready, willing and able to ,rent ,'out catamarans and
windsurfers,' C;;nd'sell miscellaneous items during the following
periods and hours throughout the ,term ,hereof: . . "

,,June 15 ~ September 15: 7 days a week, from 9:00am
.t.o 5: OOpm.

..\. '

September 16 - June'14:
only, < 'but n'ot during times of rain,
weathercondiiions.

weeken4~"
adverse

9:00am to 5:00pm;
or similar severly

During Camp,land Holidays: ,9:00amto 5:00pm, except
during :times of ra1n, or~imilar se~~rely adverse ~eather
conditions., CAMPLAND holidays "shall 'be such. days as are
designatedbJ(' the General Manager 'at CAMP LAND ..as holidays.

. •..
, "Concessionaire shall post and advertise its hours of' operation

and 'remain open and pz:ovide,the rental'services and facilities.
.cont.emp Lat.ed hereby during such hours.', ,The' hours so posted or
advertised must conf-orm to the'requireinents of this paragraph.
All signs used on or in'connection,~ith the Concession shall be:

.,subject to the approval of the, General Hanage'r of CAMP LAND and
shall conform to a design which is consistent with CAMPLAND.

10., Permits and Licenses
CQncesslonaire shall obtain and maintain (at

cost)' 'during the term hereof all' necessary. permits and
and ,when required or'appropriate for the conduct of
Concession and for the construction of the improvements
to herein.

its sole
licenses'
the
referred

11. ' Maintenance
Concessionaire shali','duririg the term hereof, ,maintain,

repair" refurbish and replenish all equipment, 'inventory,
supplies, furnishings, and facilities';'including ,the exterior and
interior portions of the improvements constructed' by,
Concessionair,e; any .and all fixtures pertaining to the

4
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impro~ements; the catamarans and windsurfers and shall pain~ and
refurbish the same as may be necessary to present a first class,
neat and well-maintained appearance, and to,keep in sound, sturdy
and, sea-worthy condition the catamarans and windsurfers.
Concessionaire shall" be responsible for beach and building
cleanliness from the D~ Anza CAMPLANDboat~amp, to approxi~ately
25 feet east of the improvements to be cons~ructed purs~ant
hereto in the Designated Area.

12·. Use, of Name

r

,,Use :by Concessionaire'of the names "De Anaa;" "De Anza
CAMPLAND,;, "CAMPLAND ON THE BAY," or "CampLand,"will be .Laml.t.ed
to directional purposes. The name of California Paci'fic
'Catamaran Rental, ,Inc: ~ill be"highlighted in'all Concessionaire
advertising. Cost of any such advertising shall be the sole
responsibility of Concessionaire. Concessionaire shall not
utilize the.name, trademark or logo type of CAMPLAND.or De Anza
or publi:sn-aIlY:informationregardingthe .same without the prior
written approvai.of the 'General Manager'of .CAMPLAND.De Ania'
shall, have the right to withdraw any such approval.at .any time

,that De Anza,' 'in its sole discretion, determines.' The' word
"adv'ertising"aridevery dez-Lvat.Lvethereof, wherever,u:5ed ;in,this
commundcat.Lon.with the public, including but not limited:,'to
periodicals,' newspapers" billboards, leaflets, .brochures",
television, 'radioand-letters, anqdirect.oral commun:i,cationand" .r

telephone calls utilized'on a program basis~ engaged directly or-
·indirectlyby Concessionaire 'orits officers, 'employees, agents',
personnel,or representatives, or by.any independent contractor or '
'other' party supplying goods or services to Concessi6naire'o~ its, ,
officers, ' employees, ,'age'nts,'personneL' or '-representatives,',or.bv,
any inaependent contractor or other party s'uPP.lying,goods ,'or
servides ,to Concees'Lonafre 'or to whom, ConcessIonaire,'supplies~'
goods and'services. " . ,

13. Compliance with Law . '.- ~,

Concessionaire :will not conduct nor permit .,to be':
conducted any unlawful business, occupation o~activity in the
Designated ',Area and ,snaIl at .sntimes comply with all'ci ty,
county, state arid federal laws, oridinances,' rules and
regulations. Concessionaire's activities and ,those of its
agents, servants,' ,invitees, customers, 'emploYees"and personnel,
shall at all times be in'keepingwith and not inconsistent with
or detrimental to any ,of the'operations at CAMPLAND.

14. Payment of ,Concession Fee-
", , ~a), Concessionaire shall pay to De Anza,or its duly:

designated agent, in such place in"San Diego County,,'California;.
,as m~Y, from time to,timebe fixed by De Anza, as ,fee for the
.ConcessLon, 'a 'sum.equaI to twelve percent (12%) of' the, annual
gross sales made in, upon qr from the Concession;' adjusted on a
monthly basis. There' shall not be any'amounts deducted from
"gr6l5s saies," including, 'without limitation, 'credit card'

5 ..,'.,



, ,~.-
comml ss'Lona or discounts incurred in, connection:' with the
'Conce ss Lon, except that it is understood that the term. "gross'
seLes '.. ' shall, be exclusive of all taxes added' to,'theregula~
retail price of any goods, wares, merchandise and se,rVices, sold
or rented'out by the Concessionaire at CAMPLAND.Within nine (9)
days after· the end of each month during the'term of this
Agreement, 'Concessionaire' ,sha'll· present to De'Anza a, statement
certified :by Conee aaLonadr-e to ,,'be true and correct, 'and showing
the, grosS ,sales made from the Con<;:ession during the' preceding
month, and' Concessionaire ,shall pay' therewith a sum equivalent ,to '
the percentage of such gross sales 'as hereinabove s'et f oz-t.h. In,
the 'event Concessionaire engages the services: of an'independent
public accountant for any period,- ,it shall furnish to De ' Anaa
statements 'of all monthly sales', for such period 'certified by
such accountant '.

. "."

(b).- Concessionaire covenants that' it :will,'regu,larly
keep and maintain complete books of 'accounts and ledgers,
.accoz-dLng to an' 'accounting sy's,tem:approved by:. De, Anza which,
,',reflects' all of the .bue Lness activities of the' Conce's'ad.cn and
which conforms,' to the requirements imposed by' the City, of 'San,
Diego in its lease with De Anza. De Anza shall,have' the rIght 'to'
examine' such' books and records, pe:dodically and 'at reasonable
tinies. In' t.he reverrt De Anza makes 'an examination or' audf twhich
reveals that ,actual ,gross'sai~s exceed the reported gross 'sales
by more 'than one percent' (1%)', " the cost -and ,expense ,of such
examinat'ion ' or audit ~ha'll be fully borne 'by the Concessionaire
and,' Concessionaire, shall, on -demand , pay to De Anzel. any'
deficiency revealed 'by'such: examination or audit plus' interest
thereon, fr.om the' due date thereof :,at the 'rilaxirilum,rate'allowed: by
law. 'Any willful understc~:teinent' of' gros~ aa Lea by Conce'ssi6ruiire
'shall be a cause ror terminatiori of this Agreement by De'Anza.

(c), All pri~es to be charged for goods, , merchandise,
wares and Services t6:be sold,or:rented'by Concessionaire shall
be: set forth in a schedule that Concessionaire is to deliver to' ","-
De'Anza for 'its wr:lttetl,approval prior to the' execution of' this
Agreement.' Any change' in that price schedule must 'be submitted
to De cAnzain writing for approval prior to its being put into
effect bY;C<mcessiortaire.' ' ,

"15. Maintenanoeof Logos

c:oncessionaire',agrees to maintain, at Concession~irEi' 5 '
,cost, the CAMPLANDlogo on the catamaran sails and windsurfer,
sails rented'outby Concessionaire pursuant to this 'Agreement.
Such logos will be supplied by" CAMPLAND,however, the, cost
thereof will be borne by Concessionaire. '

is. Termination WithQut Cause
Either party may,terminate this Agreement at any, time

without cause by giving, the other party sixty (SO), days written
notice, "of termination.' This right, of termination shall be in
addition, to any other right of termination provided'forherein.'

, ,

S, ,
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If this Agreement 'i~ terminated by De Anza pursuant to' .t.hds
paragraph, De Anza shall purchase Concessionaire's sails bearing
CAMPLANDONTHE:BAYlogos, at original cost less 1/36 of stich
c.ost for ev~ry month that -has elapsed' since the"date of purchase: -,
,-

-r .

17. Rules. and ~egulations of the Park,

_ At all times during the ·term on'this Agreement,
Concessionaire ' shall abide by, car,rY"out and comply with and
cause its employees. 'agents, servants'. invi tees. customers and
personnel to -abide by, .:-carry out, and comply with all' rules and
reiul~tions .of CAMPLAND.·,

.> •

18. ·:·Termiriation

This Agreement.may,be~terminated at: any time by De Anza
in the event of· a breach or the failure 'of Concessionaire to
timely and completely perform all of its 'duties and obligations
hereunder' ... ~;Such,:termiIiation shall, however, be :accompanied .by.a
written notice specifying the particular breach or failure'" and
CorrcessLonad.z-e ahe'l.L. be'.' permitted to cure the same within
fifteen'. (15) days, from the, date of said notice. In addition to
the' right to' terminate this Agreement, in ,the' event
Concessi..onaire fails ,to cure the breach or failure specified in
the,' foregoing notice, ii'shall be liable to De'Anza for such
damages and be,si.tbject to-such equitable relief: and remedies as
may be'aJlowed by: s"court. . .

19. ' Insuran~ ' ,
,

Before.Conces'sionaire resume's, continues or commences
construction of any additional improvements provided for in this'
. Agreement, Concessionaire shall' takeout and keep in force during
the term .of this Agreement, at Concessionaire's sole cost 'and
expense,' a policy of',public liability insurance,' property damage
and' ' ..all '. ri sk" insurance' and course -of .cont.r-uct.Lon insurance,
with One Million Dollars 'combined single limit coverage to
protect' against liability. to 'peopte or' property incident to"
construction of the improvements and/or resulting in any way from
the use of the Designated Area, and/or the conduct or operation'
of the Concession. Lnr.adddt.Lon, Concessionaire .shaI I take out
and keep in force during' the term' of this Agreement, .at
Concessionaire's sole expense, in the amount of $250,000,· fire-
and extended risk coverage'. insuring the Designated Area, all,
improvements, 'equipment,-, supplies, inventory, items kept, sold;' or
rented thereon and, if applicable, malpractice coverage for those
business activities pertaining to the 'touching of third parties.;.
CAMPLAND.De Anaa, Associated Mobile Estates and the City of San"
Diego shall' be named.co-isureds under'· said insurance. All'
insurance shall be . issued by' reputable ,insurance carriers
licensed to transact business in the' State of CaLdf oz-nLa that are'
acceptable to De Anza. All policies shall contain a waive,r of
subrogation> 'against De Anza and Associated Mobile Estates,' and;
shall include by endorsement thi's Liability for Claims provision"
and;' "shall . not be. canoe I'LebLe by Concessionaire' unless De Anza

'. . ' 7
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shalt have ,consented thereto in ~riting.ln the event
Concessionaire: ·fails to obtain the required insurance, . De Anza

.,' may obt.ad n ''the .same' and the cost thereof shall' be' paid by
Concessionaire, upon demarid ipLu'a interest thereon from date of
payment at ;,t-hemaximum.rate allowed' by law ..

20. Aq:ti:l~of'90d'

'Neither., party hereto shall be. responsible qr,be deemed'
in default ,by reason of any inability ,to perform'its" obligations
}:l.eretodue to acts of God, or the pllblic enemy; by civil ,war,,'
insurrections or riots; fire,' floods', explosions, earthquakes ,or'
serious accidents, .epidemics or quarantine restrIction; any act
of government, governmental priorities, allocations, regulation~'
,or orders affecting 'facilities; strikes or Labor idf.put.ea , Inthe.
event '.the performance by' either party of :i.ts obligations shall be I

,substantial,:J:;;'- . reduced'or prevented due to any such cause for,' a'
"period. of thirty (30) .'.-days or more, the Agreement may' be,
termi~ated upon written notice "given by the other party within
ten "( 10) days after the" expiration of such thirty . (30) day
period.

21. Assignment .
, .'

-Concessionaire shall not ass'Lgn this Agreement or any' ,'.
interestherein'.without the written consent of De Anza first had'
and obtained therefor. ·Ahy,assignmentpf this Agreement or any
interest. herein, without the prior w:rittEm consent of De' Anae.
first,' had~nd obtained therefor,sh'all be null and 'void, and
shall, at the option of De Anza, teriilinate this Agreement.. '_....... ..... .

22. Notices
'" .....

. ..
_, Notice required or permitted' hereunder may,be delivered,'·

by registered mail or' personallY"9~dressed to De Anza at:

CAMPLAND <;INTHE BAY
c/oGeneralManager
2211 Pacific Beach DRIVE
San:Diego, CA92109 .--

with copy to:

Barry McCabe, PresidentDE ANZAASSETS
'9171 Wilshire Boulevard, Ste. 627
Beverly Hills" CA902l()

and to--ConcessLonad'z-eat: '

.' CALIFORNIA PACIFIC CATAMARAN RENTAL, INC
, 2211 Pacific Beach Drive
San Diego,.CA 92109

:8
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23. Att~rneys Fees
In the event of any proceedings by either party hereto

to 'enforce the t~rms and provisions of this Agreement, wheth~r or
not suit is instituted:inconnection therewith, the' prevailing
partyshali be entitied.," '. in 'addit i'onto all other relief grant'ed
or awarded,in'any suit'or proceedings, to a reasonable sum as:and
for attorney,s' fees incu:rred':in connec't.Lon therewith.,

24. General Provisions

~.:

(a) If ahy term,; provision, covenant or condition of
'this' Agreement .shoul d be' held by" a court of 'competent'
jurisdictfon to be, invalid, : void ortunenf or-ceabl.e , the remainder:.
of this'Agreement shall continue i~ fuU force and effect and
shall in ~o way be affected, impaired, or invalidated thereby;

,~ ".-.'
(b) ,The 'laws' o'f the State of, Catiforriia shall govern

the. varldity;', construction 'and, effect of' 'this, Agreement.
,Whenever 'any words of obligation' or duty are used in connection
with 'either'party, such words sh,afi have ,the same' force 'and
,effect, as ·though framed in the form of exp;ress covenants on t,he
part of the party obligated .', '

.. '~ .

..'.~

, (c) It· is expressly agr~ed that there are,'no orai
, ,representations, ,understandings, stipulations, agreements or
promises pertaining to,this Agreement not incorporated in writing
herein" .and it is'agreed -t.hat, this Agreement, shall' not -be '.
" al tared," ,waived, "amended or" ext.ended :otherwise :than as pr'ovidedc, 'j"

herein, except,' asiUay be done ln wri tJng signed by the, propez::
. aU~hority, '

, ,

t'

employees
shall be
and shall

(d), All s~1mming and ,other clothing to' be
of,,' Concessionaire for the purpose of this
in keeping ,with the operation of CAMPLANDby
be'subject to 'its approval.

worn, by
AgreerO:ent
De, Anza,

'25.' Indemni"ty

.-Goncessionaiz.e :" shali hold free and harmless and
Lndemndt.y-De Anza, ' AS,sociated Mobile Estates, CAMPLAND,the City, ',':
of San Diego; their 're'spective. officers" directors, shareholders,
Partners, agents, employees~ and, attorneys from any and all
liabilities,' claims costs ,expenses, and 'attorneys' fe~s arising
out of or in' connection ,with the operation ,'of the Conoe.sad.on by
Concessionaire,' its' contractors, "agents, employees,
representatives, customers and invitees: ' ,

" '

26; ", Joint and ,Severa~ Liability' .

In order to induce De Anaa to grant" this Concession to
California' Pacific Catamaran.,' Inc. , its 'Pr-esLdent., Skj"p G.-
Hurwitz, hereby:', agrees that he will be p~rsonallY, joi~tly and'



'. , .'
,.

severally, liabl~ for~ll the obligations and undertakings of
California Pacific Catamaran,'Inc. set forth in thisAgreement.,

EXECUTED at'Sim Diego';California on the date above writt~n.,'

,~~te'Signe~,()r:flft7{) ~ l~f6,
• . .r .

, .
','

<,

~;. .

10

, 'DE ANZA CORPORATION

, By:
, ,

, ASSOCIATED, MOBILEEST'ATE~'
. ;',

-:: , .,";.. "'.
, . '

:.
4 ' r.·

~.'.

"

..
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Campland

..
8S0SIMED
OCT 03 1988

PROPERTY DEPT.

Jo.. . ...,

2211 Pacific Beach Drive
san Diego, California 92109
Telephone (619) 581-4200

September 29, 1988
On the Bay

Mary Louise Smith, Property Agent
Property Management Division
The City of San Diego
Property Department, Mail Station
Security Pacific Plaza
1200 Third Avenue, Suite 1700
San Diego, CA 92101

51-A

Dear Ms. Smith:

Attached please find Exhibit A which should be attached to the Concession
Agreement between De Anza Corporation and California Pacific Catamaran
Rental, Inc.

Thanks for your help. Please contact me if necessary.

Sincerely,

CAMPLAND ON THE BAY

Peter G. Underhill
General Manager

cc: City of S.D. File
Cal Pac Cat Rental File

attachment

PGU/dk
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CONCESSION AGREEMENT

This Agreement made 'and entered into this 1st,day of June, 198~
by and between DE ANZA CORPORATION, a California corporation and
ASSOCIATED MOBILE ESTATES (he~einafter sometimes collectively
called. "~DeAnza") and CALIFORNIA PACIFIC CATAMARAN RENTAL, I~C.
(hereinafter called, "Concessionaire") and SKIP HURWITZ.

WITNESSETH
WHEREAS, De Anza leases from the City of San Diego certain real
property located at 2211 Pacific Beach Drive, San Diego,
California 92109, improved.with a recreational vehicle park known
and referred to herein as CAMPLAND.
WHEREAS,Concessionaire is desirous of obtaining the concession
for rentin out catamarans, windsurfers -....:a::.n.,..d-.---'-s-e~1,..,l.--1··n-g--

,miscellaneous items approved by De Anza at CAM LA D.
,

NOW, THEREFORE, it is hereby covenanted and agreed by the parties
as follows:

1. Nature of Agreement
This Agreement confers a license on the

to use the portion of the CAMPLAND property as
herein for the purposes of this Agreement. This
not constitute a lease of premises.

Concessionaire
is described'

Agreement does

2. Grant of License
During the term hereof De Anza hereby grants to

Concessionaire a· license to operate the business of rentipg
catamarans, windsurfers ,and selling miscellaneous approved 1tems
at CAMPLAND (herein sometimes referred to as "Concession") within
the area designated pursuant hereto. There is attached as
Exhibit "A" hereto a site plan prepared by De Anza clearly
delineating that area with CAMPLAND within which the
Concessionaire shall maintain its Concession and within which all
catamarans and windsurfers are to be launched and returned to the
shore, ("Designated Area"). Concessionaire shall abide by said
designation.

3. Maintenanc~ of Improvements
Concessionaire shall, at its sole cost and expense,

maintain all structures and other improvements, whether personal·
property or real property, which Concessionaire has caused to be
constructed or which Concessionaire uses for or incident to the
conduc-t of its business. The maintenance hereby, required of
Concessionaire includes but is not limited to cleaning, painting,
repairing and generally maintaining the . improvements and
surrounding land' and water.area in conformity with. applicable

1



lit· '.
codes, ordinances and laws and in a manner reasonably
satisfactory to De Anza. Any such maintenance not performed by
Concessionaire may, upon 24 hours notice b De Anza 'to

oncess ona1re, e performed by De Anza and, charged to
Concessionaire at full cost plus 15%; this right of De Anza shall
not serve to waive or remedy any breach by Concessionaire of this
Agreement by its failure to maintain.

4. Completion fo Construction Lien ,Fee
Concessionaire hereby agr~es to expeditiously proceed

with the construction of any improvements approved in advance by
De Anza and to complete construction thereof in accordance with
the plans and specifications approved by all required
governmental entities and De Anza within ten days,from the date
De Anza approves the plans and specifications for the
improvements. Construction shall be completed in a good and

'workmanlike manner in accordance with all applicable laws, rules
and regulations of all governmental agencies having jurisdiction
over the construction and free and clear of all liens and
encumbrances" mechanics or materialmens liens. The asserion of
any mechanics lien, in connection with such improvements shall be
a ground for termination of this Agreement. Concessionaire hereby
warrants that upon completion of construction there will be no
chattel mortgages, mechanics liens, conditional sales contracts,
installment contracts or other lien charges or encumbrances
caused or suffered by it and arising in connection w'ith the
construction of the improvements, agrees to hold CAMPLAND, the
City of San Diego, De Anza and Associated Mobile Estates, and
their respective officers, directors, shareholders, partners,
agents, employees, and attorneys free and harmless from all liens
and claims of lien for labor and material, equipment or supplies,
or either or all of them, threatened or filed against any of the
foregoing from and against all loss, claim, expense and liability
in connection therewith, including but not limited to court costs
and attorneys' fees resulting or arising therefrom. Should any
liens or claims of lien be filed or recorded agains CAMPLAND , the
City of San Diego, Associated Mobile Estates, or De Anza, or
should De Anza ~eceive notice of any unpaid bill ~r charge in
connection with the construction of the improvements, De Anza
may, but shall not be obligated to pay any such bill ,or claim or
charge and shall be entitled to reimbursement upon demand from
Concessionaire with interest at the maximum rate allowed by law.'
Concessionaire 'shall, at the request of De Anzai furnish to De
Anza proper indemnity in connection with such claims, either ,by

isfactor cor orate surety bond, completion bond or otherwise
cas may be reasonably requested by De Anza. oncess10na re s a

otif 'De Anza in writing at least ten days prior to the
commencement of any 1mprovemen s an s a no e
posting by De Anza of a notice of non-responsibility as defined
in Civil Code Section 3094. Concessionaire shall obtain from
contractors,' laborers, materialmen and suppliers a waiver from
them of their claims to mechanics liens in connection with the
'improvements.

2



lit' •5. Term

The term of this Agreement ~ill be for a period of one
year commencing June 1, 1988. Provided that Concessionaire'~
not in breach of any of the provisions hereof and has timely and
fully performed all of its duties and obligations under this
Agreement, Concessionaire shall have two consecutive one-year
options to renew th1s Agreement by giving wr1tten notice to De
Anza of its election to renew at least sixty (60) days prior to'
the expiration date of the first and/or second year, as the case
may be.

6. 'Providing of Service
(a) Equipment and Utilities-- Concessionaire shall at

all times during the term of this Agreement, at its cost,
adequately furnish, stock, and equip the Designated Area and the
improvements with a sufficient number of catamarans, windsurfers,
miscellaneous items approved in writing by De Anza, and ancillary
equipment and supplies so as to meet the demand for the rental
end sale thereof. Concessionaire will also be responsible for
all costs of installing and providing all utilities, telephones
and eleqtricity in connection with the Concession.

(b) Employees-- Concessionaire shall pay all
salaries, wages, workmens' compensation insurance, payroll taxes,
social security taxes and similar taxes and other compensation,of
employees, agents and personnel hired in connection with the,
operation of the Concession contemplated hereby. All such,
employees and personnel shall be required by Concessionaire to
wear approved uniforms conforming to CAMPLAND'S standards and
specifications, the costs of acquiring, furnishing and
maintaining such uniforms shall be borne by Concessionaire.
Concessionaire shall, upon demand by De Anza, discharge any
employee found to be unsatisfactory in the discretfon of the
General Manager of CAMPLAND, (whether or not Concessionaire agrees
with the determination). Notwithstanding .the foregoing, all
agerrts, employees, or personnel hired or used by Concessionaire
shall be deemed its employees and not agents, employees, or
personnel of De Anza or CAMPLAND. Concessionaire hereby agrees
to hold harmless De Anza, CAMPLAND, Associated Mobile Estates,
and their respective officers, directors, shareholders, partners,
employees,' agents and attorneys from any wage or compensation
claims, workmen's compensation insurance, and payroll taxes,
social security taxes and similar taxes of any of
Concessionaire's agents, employees or personnel hired or used by
Concessionaire in connection with the operation of the Concession
contemplated her~by.

7. Quality of Operation'
Concessionaire recognizes that CAMPLAND is

an exclusive, ,high~quality recreational vehicle
Concessionaire shall operate and maintain the
contemplated hereby in such a manner as to ensure

considered
park, and

Concession
that, its'

3
> •
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"
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· .
dealings with the public will be consistent with the operation of
the facility as.a part of a high-quality recreational vehicle
park and conform to the image and reputation of CAMPLAND.

8. No Other Rights

j
J

I
i

r
I

j
,
!

Concessionaire shall not have any other rights by
'implication. or otherwise to provide any other services, conduct

'.any other activities or,business at CAMPLAND, other than the
business of the Concession as provided for herein.

9. Hours of Operation
Concessionaire shall remain open for operation and

stand ready; willing and able to rent out catamarans and
~1Ddsurfers. and sell miscellaneous items during the following
periods and hours throughout the term hereof:

June 15 - September 15: 7 days a week, from 9:00am
to 5:OOpm.

September 16 - June 14:
only, but not during times of rain,
weather conditions.

9:00am to 5:00pm,
or similar severly

weekends
adverse

During Campiand Holidays: 9:00am to 5:00pm, except
during times of rain, or similar severely adverse weather
conditions. CAMPLAND holidays shall be such days as are
designated by the General Manager at CAMPLAND as holidays.
Concessionaire shall post and advertise its hours of operation
and remain open and provide the rental services and facilities
contemplated hereby during such hours. The hours so posted or
advertised must conform to the requirements of this paragraph.

11 .si ns used on or in connection with the Concession shall
subject to_ ..~h~...C"l~provalof the General Manager of CA
shall conform to a design which is consistent with CAMPLAND.

1'ro,"'''.,\"'\ .

10. Permits and Licenses
Concessionaire shall obtain and maintain (at

cost) during the term hereof all necessary permits and
and when required or appropriate for the conduct of
Concession and for the construction of the improvements
to herein.

its sole
licenses
the
referred

11. Maintenance
Concessionaire shall, during the term hereof, maintain,

repair, refurbish and 'replenish all equipment, inventory,
supplies, furnishings, and facilities, including the exterior and
interior portions of the improvements constructed by
Concessionaire; any and all fixtures pertaining to the
improvements; the catamarans' and windsurfers·and'shall paint and
refurbish the same as may be necessary to present a first class,

4



, < , ." '.neat and well-maintained appearance, and to keep in sound, sturdy
and sea~worthy condition the catamarans ~and windsurfers.
Concessionaire shall be responsible, for bea9h and building
cleanliness from the De Anza CAMPLAND boatramp, to approximately
25 'feet' east of the improvements to be constructed pursuant
hereto in the Designated Area,

12. Use of Name
Use by Concessionaire of the names "De Anza, " "De Anza

CAMPLAND," "CAMPLAND ON THE BAY," or "Campland," will be limited
to directional purposes. The name of California Pacific
Catamaran Rental, Inc. will be highlighted in all Concessionaire
advertising. Cost of any such advertising shall be the sole
responsibility of Concessionaire. Concessionaire ,shall not
utilize the name, trademark or logo type of CAMPLAND or De Anza
or publish any information regarding the same without the prior
written approval of the General Manager of CAMPLAND. De Anza,
shall have 'the right to withdraw any such approval at any time
that De Anza, in its sole discretion, determines. The word
"advertising" and every derivative thereof, wherever used in this
communication with the public, including but not limited to
periodicals, newspapers, billboards; leaflets, brochures,
television, radio and letters, and direct oral communication and
telephone calls utilized on a program basis, engaged directly or
indirectly by Concessionaire or its officers, employees, agents,
personnel or representatives, or by any independent contractor or
other party supplying goods or services to Concessionaire or its
officers, employees, agents, personnel or representatives, or by
any independent contractor or other party supplying goods or
services to Concessionaire or to whom Concessionaire supplies
goods and services.

13. Compliance with Law
Concessionaire will not conduct nor permit to be

conducted any unlawful business, occupation or activity in the
Designated Area and shall at all times comply with all city.
county, state and federal laws, oridinances, rules and
regulations. Concessionaire's activities and those of its
agents, servants, invitees,customers, employees and personnel
shall at all times be in keeping with and not inconsistent with
or detrimental to any of the operations at CAMPLAND.

14. Payment of Concession Fee,
(a) Concessionaire shall pay to De Anza, or its duly

designated agent, in such place in San Diego County, California,
as may from time to time be fixed by De Anza, as fee for the

,Concession, a sum equal to twelve percent (12%} of the annual
gross sales made in, upon or from the Concession, adjusted on a
monthly basis. There shall not be any amounts deducted from
"gross saLes v " including, without limitation, credit card
commissions or discounts incurred in connection with 'the

,ConcessIon, except that it is understood that the term "gross

5
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. , •sales'; shall be exclusive of all taxes added to the regular
retail price.of any goods, wares, merchandise and services sold

,or rented out by the Concessionaire at CAMPLAND. Within nine (9)
days after the. end of each month during the term of this
Agreement, Conces~ionaire shall present to De Anza a statement
certified by Concessionaire to be true and correct and showing
the gross sales made from the Concession during the preceding
month, and Concessionaire shall pay therewith a sum equivalent to
the'percentage of such gross sales as herein above set forth~ In
the event Concessionaire engages the services of an independent
public accountant for any period, it shall furnish to De Anza
statements of all monthly sales for such period certified by

'such ~ccountant.
(b)' Concessionaire covenants that it w~ll regularly

keep and maintain complete books of accounts and ledgers,
according to an accounting system approved by De Anza which
reflects all of the business activities of the Concession and

.which .conforms to the requirements imposed by the City of S?n
,Diego in its lease with De Anza. De Anza shall have the right to
examine such books and records periodically and at reasonable
times. In the event De Anza makes ~n examination or audit which
reveals that actu~l gross sales exceed the repo~ted gross sales
by more than one percent (1%), the cost and expense of such
examination or audit shall be fully borne by the Concessionaire

'and Concessionaire shall, on demand, pay to De Anza any
deficiency revealed by such examination or audit plus interest
thereon from the due date thereof, at the maximum rate allowed by

.~ law. Any willful understateme~t of gross sales by Concessionaire
shall be a cause for terminatio~ of this Agreement by De Anza.

(c) All prides to be charged for goods, merchandise,
wares and services to be sold or rented by Concessionaire shall
be set forth ina schedule that Concessionaire is to deliver to
De Anza for its written approval prior to the execution of this
Agreement, Any change in that price schedule must be submitted
to De Anza in writing for approval prior to its being put into
effect by Concessionaire.

15; Maintenanoe of Logos
Concessionaire agrees to maintain, at Concessionaire's

cost, the CAMPLAND logo on the catamaran sails and windsurfer
sails rented out by Concessionaire pursuant to this Agreement.
Such logos will be supplied by CAMPLAND,however, the cost
thereof .will be borne by Concessionaire.

16. Termination Without Cause
Either party may terminate this Agreement at any time

without cause by giving the other party sixty (60) days written
notice of terminatIon. This right of termination shall be in
addition to any other right of termination provided for herein.
If this Agreement is terminated by De Anza pursuant to this
paragraph, De Anza shall purchase Concessionaire's sails bearing

, .

6
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CAMPLAND ON THE BAY logos, at original cost.less 1/36 of such
cost'for every month that has elapsed since the date/of purchase.

I

17. Rules and Regulations of the Park
At all times during the term on this Agreement,

Concessionaire shall abide by, carry out and comply with and
cause its employees, agents, servants, invitees, customers and
personnel to abide by, carry out, and comply with all rules and
regulations of CAMPLAND. .

18. Termination
This Agreement ,may be terminated at any time by De Anza

in the event of a breach or the failure of Concessionaire to
timely and completely perform all of its duties and obligations
hereunder. Such termination shall, however, be accompanied by a
written 'notice specifying the particular breach or failure and
Concessionaire shall be permitted to cure the same within
fifteen (15) days from the date of said notice. In addition to
the right to terminate this Agreement, in the event
Concessionaire fails to cure the breach or failure specified in
the foregoing notice, it shall be liable to De Anza for such
damages' and be subject to such equitable relief and remedies as
may be allowed by a court.

19. Insurance
Bef9re Concessionaire resumes, continues or commences

construction of any additional improvements provided for in this
Agreement, Concessionaire shall take out and keep in force during
the term of this Agreement, at Concessionaire's sole cost and
expense, a policy of public liability insurance, property damage
and "all risk" insurance and course of contruction insurance,
with One Million '~o11ars combined single lim~t coverage \0
j?rotect against'-rrsoility to people or property incident to

.construction of--the improvements and/or resulting in any way from'
the use of the Designated Area, and/or the conduct or operatioh
pf the Concession. In addition, Concessionaire shall take out
and keep in force during the term of this Agreement, at
Concessionaire's sole expense, in the amount of $250,000, fire
and extended risk coverage, insuring the Designated Area. all
improvements, equipment, supplies, inventory, items. kept, sold or
rented thereon and, if applicable, malpractice coverage for those
business activities pertaining to the touching of third parties,
CAMPLAND, De Anza, Associated Mobile Estates and the City of San

,Diego shall be named co-isureds under said insurance. All
insurance shall be issued by reputable insurance carriers

,.-=l:..:i:..:c::.:e::.:n::.s;::.:::erdT-=t:.::o:.....;tc-:r:..:a::,n~s.:::a~c:..:t:..,-.:b::.:u:::s:::..~:::.·n~e~s~s:.-::i:..:ne:.,t.;:.h~e-=S:..:t::.::a;t::.:e::.,o;;::.:.f-=C:.:::a~l:..:i:..:f~o~r::..n::=i=a'"::-it:.:h.::.;a~tI:=:-~areacceptable to De Anza .. All policies shall contain a waiver of
subrogation against De Anza and Associated Mobile Estates, and
shall include by endorsement this Liability for Claims provision
and shall not be cancellable by Concessionaire unless De Anza
shall' have consented thereto in writing. In the event
Concessionaire fails to obtain the required insurance, De Anza.

7
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may obtain the same and the·cost thereof ..shall be
.Concessionaire upon demand plus interest thereon'from
payment a~ the maximum rate allowed by law. .

paid by
date of

20. Aots of God
Neither party hereto shall be responsible or be deemed

in default by reason of any inability to perform its obligations
hereto due to aots of God, or the public enemy; by civil war,
insurrections .or riots; fire, floods, explosions, earthquakes or
serious accidents, epidemics or quarantine restriction; any act
of government, governmental priorities, allocations, regulations

.or orders affeoting facilities; strikes or labor diputes. In the
event the performance by either party of its obligations shall be
s~bstantial~y reduoed or prevented due to any such cause for a
period of thirty (30) days or more, the Agreement may be
terminated upon written notice given by the other party within
ten (10) days after the expiration of such thirty (30) day
period ..

21. Assignment
. ~

Concessionaire shall not assign this Agreement or any~
interest herein without the written consent of De Anza first had Ci~
and obtained therefor. Any assignment of this Agreement or any
interest herein without the prior written consent of De Anza

.first had and obtained therefor shall be null and void, and
shall, at the option of De Anza, terminate this Agreement.

"
22. Notioes

i

Notice required or permitted hereunder may be delivered
by registered mail or personally, addressed to De Anza at:

CAMPLAND ON THE BAY
c/o General Manager
2211 Pacific Beach DRIVE
San Diego, CA 92109

with copy to:
Barry McCabe, President
DE ANZA ASSETS
9171 Wilshire Boulevard, Ste. 627
Beverly Hills, CA 90210

and to Concessionaire at:
CALIFORNIA PACIFIC CATAMARAN RENTAL,
2211 Pacific Beach Drive
San Diego, CA 92109

INC

8
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',' 23. Attorneys Fees

In th~ event of any proceedings ,by either party hereto,
to enforce the terms and provisions of this Agreement, whether or
not suit is i~stituted in connection therewith, the prevailing
party shall be entitled, in addition to all other relief granted
or awarded in any suit or proceedings, to a reasonable sum as and
for attorneys' fees incurred in connection therewith.

24. ~enera~ Provisions
(a) If any term,· provision, covenant or condition of

this Agreement should be held by a court of competent
jurisdiction to be invalid, void or unenforceable, the remainder
of this Agreement shall continue in full force and effect and
shall in no,way be affected,impaired, or invalidated thereby.

(b). The laws of the State of California shall govern
,the, validity, construction and effect of this Agreement.
Whenever any words of obligation or duty are used in connection

,with either party, such words shall have the same force and
effect as though framed in the form of expres~ covenants on the
part of the party obligated.
, (c) It is expressly agreed that there are no oral
represent'ations, understandings, stipulations, agreements or
promises pertaining to this Agreement not incorporated in writing
herein, and it is agreed that this Agreement shall not be
'altered, waived, amended or extended otherwise than as provided
herein, except as may be done in writing signed by the proper
authority.

employees
shall be
and shall

(d) All swimming and other clothing to be
of Concessionaire for the purpose of this

in keeping with the operation of CAMPLAND by
be subject to its approval.

worn by
Agreement
De Anza,

25. Indemnity
Concessionaire shall ~old free and harmless and

indemnity De Anza, Associated Mobile Estates, CAMPLAND, the City
of San Diego, their respective officers, directors, shareholders,
partners, agents, employees and attorneys from any and all
liabilities, claims costs, expenses, and attorneys' fees arising

'out of or in connection with the operation of the Concession by
Concessionaire, its contractors, agents, employees,
representatives, customers and invitees.

26. Joint and Several Liability
In order to induce De Anza to grant this Concession to

California Pacific Catamaran. Inc., its President, Skip G.
Hurwitz, hereby agrees that he will be personally, jointly and
severally liable for all the obligations ,and undertakings of
California Pacific Catamaran, Inc. set forth in this Agreement.

9
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, • • J • < •• ••..EXECUTED at San Diego, California on the date above written.

, " . DE ANZA CORPORATioN

By:

ASSOCIATED MOBILE ESTATES

. By:

\

Date Signed 1h1 Ii S

," ':..
", '-'
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement
(Master Lease) entered into with

ASSOCIATED MOBILE ESTATES

(LESSEE) and filed in the Office of the City Clerk as Document 723339, hereby
consents .to that certain Sublease Agreement between the above LESSEE
(SUBLE SSOR) and

PACIFIC BEACH SKI AND SPORT, INC.
(SUBLESSEE) dated February 9, 1984. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and
the proposed use, and that all terms and conditions of the Master Lease shall
control and supersede any inconsistent or contrary provisions in the Sublease.
The CITY is not bound by any term or condition in the Sublease which in any
way conflicts with or is additional to the provisions of the Master Lease. In
addition, this consent is subject to the following conditions: (If none,
write "none.")

None

THE CITY OF SAN DIEGO

JOHN W. WITT, CITY ATTORNEY

Dated -..!tJ \421- i!I'-f .

RJC:mh(1)D6
4/17/84
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CONCESSION AGREEMENT

This Agreement made and entered into this 9th day of February,1984
by and between DE ANZA CORPORATION, a California corporation and
ASSOCIATED MOBILE ESTATES (hereinafter sometim~s collectively
called "DeAnza") and PACIFIC BEACH SKI AND SPORT, INC. (hereinafter
called "Concessionaire") and RON MILLER.

WITNESSETH:
~VHEREAS..DeAnza leases from the City of San

property located at 2211 Pacific Beach, San
92109, improved with a recreational vehicle park
to herein as Campland;

Diego certain real
Diego, California
known and referred

WHEREAS, Concessionaire is desirous of obtaining a concession
for a boutique for the sale of clothing and miscellaneous items
approved by DeAnza at Campland;

NOW, THEREFORE, it is hereby covenanted and agreed by the
parties as follows:

1. Nature of Agreement.
This Agreement confers a license on the Concessionaire to

use that portion of the Campland property as is described herein
for the purposes of this Agreement. This Agreement does not con-
stitute a lease of premises.

2. Grant of License.
During the term hereof De;Jlza hereby grants to Concese-

sionaire a license to operate the business of seLlLnq swi mrm nq
suits, sport and recreational clothing and miscellaneous approved
items at Campland (herein sometimes referred to as the "Corices-r
sion") within the area designated pursuant hereto. There is
attached as Exhibit "A" hereto a site ,plan prepared by DeAnza
clearly delineating that area within Cc.mpland within which the
Concessionaire shall maintain its Concession, ~"Designated Area").
Concessionaire shall abide by said designation.

3. Maintenance of Improvements.
Concessionaire shall, at its sole cost and expense, ffiain~

tain" all structures and other improvements, whether personal
property or real property, which Concessionaire has caused to be
constructed or which Concessionaire uses for or incident to the
conduct of its business. The maintenance hereby required of"
Concessionaire includes but is not limited to cleaning, painting,
repairing and generally maintaining the improvements and surround-
ing area. in conformity with applicable codes, ordinances and laws

(2)LI31b/2/9/84 /LEG130 - 1 -



and in a manner reasonably satisfactory to DeAnza. Any such
maintenance not performed by Concessionaire may, upon 24 hours
notice by DeAnza to Concessionaire, be performed by DeAnza and
charged to Concessionaire at full cost plus 15%; this right of
DeAnza shall not serve to waive or remedy any breach by
Concessionaire of this Agreement by its failure to maintain.

4. Completion of Construction Lien Free.
Concessionaire hereby agrees to expeditiously proceed

with the construction of any improvements approved in advance by
DeAnza and to complete construction thereof in accordance with the
plans and specifications approved by all required governmental
entities .and DeAnza within ten days from the date DeAn~a approves
the plans and specifications for the improvements. Construction
shall be completed in a good and workmanlike manner in accordance
with all applicable laws, rules and regulations of all governmental
agencies having jurisdiction over the construction and free and
clear of all liens and encumbrances, mechanics or materialmens
liens. The assertion of any mechanics lien in connection with such

.improvements' shall be a ground for termination of this Agreement.
Concessionaire hereby warrants that upon completion of construction
there will be no chattel mortgages, mechanics liens, conditional
sales contracts, installment contracts or other lien charges or en-
cumbrances caused or suffered by it and arising in connection with
the construction of the improvements. Concessionaire agrees to
promptly pay all bills and charges for material, labor, services
and equipment incurred in connection with or arising out of the
construction of the improvements, agrees ~o hold Campland, the City
of San Diego, DeAnza and Associated Mobile Estates, and their res-
pective officers, directors, shareholders, partners, agents,
employees, and attorneys free and harmless from all liens and
claims of lien for labor and material, equipment or supplies, 0=
either or all of them, threatened or filed against any of the fore-
going, from and against all loss, clain, expense and liability in
connection therewith, including but not limited to court costs and
attorneys' fees resulting or arising therefrom. Should any liens
or claims of lien be filed or recorded against Campland, the City
of San Diego, Associated Mobile Estates, or DeAnza, or should
DeAnza receive notice of any unpaid bill or charge in connection
with the construction of the improvements, DeAnza may, but shall
not be obligated to, pay any such bill or claim or charge and shall
be entitled to reimbursement upon demand from Concessionaire with
interest at the maximum rate allowed by law. Concessionaire shall,
at the request of DeAnza, furnish to DeAnza proper indemnity in.
connection with such claims, either by satisfactory corporate

.surety'borid, completion bond or otherwise as may be reasonably re-
quested by DeAnza. Concessionaire shall notify DeAnza in writing
at least ten days prior to the commencement of any improvements and
shall not interfere with the posting by De~~za of a notice of non-
responsibility as defined in Civil Code Section 3094. Concession-
aire shall obtain from contractors, laborers, materialmen and sup-
pliers a waiver from them of their claim to mechanics liens in
connection with the improvements.



s. Term.
The term of this Agreement will be for a period of one

year commencing February 9, 1984. Provided that Concessionaire is not
in breach of any-of the provisions hereof and has timely and fully
performed all of its duties and obligations under this Agreement,
Concessionaire shall have an option to renew this Agreement for one
year by giving written notice to DeAnza of its election to renew at
least sixty (60) days prior to the expiration date of the first
year.

6. Providing of Services.
(a) Equipment· and Utilities. Concessionaire shall at

all times during the term of this Agreement, at its cost, adequate-
ly furnish, stock, and equip the Designated Area and the improve-
ments with a sufficient inventory of clothing items and miscella-
neous items approved in writing by DeAnza, so as to meet the demand
for the sale thereof. Concessionaire will also be responsible for
all costs of installing and providing all utilities, telephones and
electricity in connection with the Concession.

(b) Employees. Concessionaire shall pay all salaries,
wages, workers~ compensation insurance, payroll taxes, social
security taxes and similar taxes and other compensation of employe-
es, agents and personnel hired in connection with the operation of
the Concession contemplated hereby. All such employees and person-
nel shall be required by Concessionaire to wear approved uniforms
conforming to Campland's standards and specifications. The costs
of acquiring, furnishing and maintaining such uniforms shall be
borne by Concessionaire. Concessionaire shall, upon demand by
DeAnza , discharge any employee found to be unsatisfactory in the
discretion of the General Manager of Campland (whether or not Con-
cessionaire agrees with that determination). NotHithstanding the
foregoing, all agents, arnpLoyees, or personnel hired or used by
Concessionaire shall be deemed its employees and not agents,
employees, or personnel of DeAnz a or Campland. Concessionaire
hereby agrees to hold harmless De~~za, Campland, Associated Mobile
Estates, and their respective officers, directors, shareholders,
partners, employees, agents and attorneys from any wage or compen-
sation claims, workers' compensation insurance, and payroll taxes,
social security taxes and similar taxes of any of Concessionaire's
agents, employees or personnel hired or used by Concessionaire in
connection with the operation of the Concession contemplated
hereby.

7. Quality of Operation.
Concessionaire recognizes that Campland is considered an

exclusive, high quality recreational vehicle park, and Concession-
aire-shall operate and maintain the Concession contemplated hereby
in such a manner as to insure that.-its dealings with the public
~ill be consistent with the operation of the facility as a part of
a high quality recreational vehicle park and conform to the image
and reputation of Campland. ;



..

8. No Other Rights.
,..

Concessionaire shall not have any other rights by impli-
cation or otherwise to provide any other services, conduct any other
activities or business at Campland, other than the business of the
Concession as provided for herein.

9. Hours of Operation.

Concessionaire shall remain open for operation and stand
ready, willing and able to sell clothing and miscellaneous items
during the following periods and hours throughout the term hereof:

February 9--June 15: Saturdays, 10:00 a.m. to 5:00 p.m.
Sundays, 11:00 a.m. to 4:00 p.m.

June 15--September 15: 7 days a week, from 9:00 a.m. to
5:00 p.m.

September 16--June 14: Saturdays,lO:OO a.m. to 5:00 p.m.,
Sundays, 11:00 a.m. to 4:00 p.m. only, but not during times of rain, or
similar severely adverse weather conditions. It is understood that the
Concessionaire may close due to lack of business from September 15 until
January 1.

During Campland Holidays: 9:00 a.m. to 5:00 p.m., except
during times of rain, or similar severely adverse weather conditions.
Campland Holidays shall be such days as are designated by the General
Manager at Campland as Holidays.

Concessionaire shall post and advertise its hours of operation and
remain open during such hours. The hours so posted or advertised must
conform to the requirements of this paragraph. All signs used on or
in connection with the Concession shall be subject to the approval of
the General Manager of Campland and shall conform to a design which is
consistent with Campland •

10. Permits and Licenses.

Concessionaire shall obtain and maintain (at its sole cost)
during the term hereof all necessary permits and licenses as and when
required or appropriate for the conduct of the Concession and for the
construction of the improvements referred to herein.

11. Maintenance.

Concessionaire shall, during the term hereof, maintain,
repair, refurbish and replenish all equipment, inventory, supplies,
furnishings, and facilities, including the exterior and interior
portions of the improvements constructed by Concessionaire; any and
all fixtures pertaining to the improvements and shall paint and
refurbish the same as may be necessary to present a first-class, neat
and well-maintained appearance.

12. Use of Name.

Use by Concessionaire of the names, "De Anza", "De Anza
Campland", "Campland On The Bay", or "Campland" will be limited to
directional purposes. The name, Pacific Beach Ski and Sport, Inc.
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will be highlighted in all Concessionaire advertising. Cost of any
such advertising shall be the sole responsibility of Concess~on-·
aire. Concessionaire shall not utilize the name, trademark or logo
type of : Campland or DeAnza Campland of DeAnza, or publish any
information regarding the same without the prior written approval
of the General Manager of Campland. DeAnza shall have the right to
withdraw any such approval at any time that DeAnza, in its sole
discretion, determines. The word "advertising" and every derivi-
tive thereof, wherever used in this Agreement, shall be deemed to
encompass every form of general conununication with the public,
including but not limited to periodicals,. newspapers, billboards,
leaflets, brochures, television, radio and letters, and direct oral
conununication and telephone calls utilized on a program basis,
engaged directly or indirectly by Concessionaire or its officers,
employees, agents, personnel or representatives, or by' any
independent contractor or other party supplying goods or services
to Concessionaire or to whom Concessionaire supplies goods and
services.

13. Compliance with Law.
Concessionaire will not conduct nor permit to be conduct-

ed any unlawful business, occupation or activity in the Designated
Area and shall at all times comply with all city, county, state and
federal laws, ordinances, rules and regulations. Concessionaire's
activities and those of its agents, servants, invitees, custc~ers,
employees and personnel shall at all times be in keeping with and
not inconsistent with or detrimental to any of the operations at
Camp land.

14. Payment of Concession Fee.
(a) Concessionaire shall pay to DeAnza, or its duly

designated agent, in such place in San Diego County, California, as
may from time to time be fixed by De~nza, as a fee for the Co~ces-
sion, a sum equal to eighteen percent (18%) of the annual gross
sales made in, upon or from the Concession, adjusted on a monthly
basis. There shall not be any amounts deducted from "gross sales",
including without limitation, credit card co~~issions or discounts
incurred in connection with the Conces sion, except that it is
understood that the term "gross sales" shall be exclusive of all
taxes added to the regular retail price of any goods, wares,
merchandise and services sold by the Concessionaire at Campland.
Within ten (10) days after the end of each month during the term of

..this Agreement, Concessionaire shaLl. present to DeAnza a statement
certified by Concessionaire to be true and correct and showing the

.gross sales made from the Concession during the preceding month,
and Concessionaire shall pay therewith a sum equivalent to the per-
centage of such gross sales as-hereinabove set forth. In the event
Concessionaire engages the services of an independent public ac-
countant for any period,' it shall- furnish to DeAnza statements of
all monthly sales for such period certified by such accoupta~t •

•_ .._ .._... • ., n_0 A r .. 'P"I_'" .........
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. (b) Concessionaire covenants that it will regularly keep
and maintain complete books of- accounts and ledgers, according to
an accounting system approved by De~~za which reflects all of the
business activities of the Concession and which conforms to the
requirements imposed by the City" of San Diego in its -lease with
DeAnza. DeAnza shall have the right to examine such books and
records periodically and at reasonable times. In the event DeAnza
makes an examination or audit which reveals that actual gross sales
exceed the reported gross sales by more than one percent (1%), the
cost and expense of such examination or audit shall be fully borne"
by the Concessionaire and Concessionaire shall, on demand, pay to
DeAnza any deficiency revealed" by such examination or audit plus
interest thereon from the due date thereof, at the maximum rate

"allowed by law. Any willful understatement of gross sales by Con-
cessionaire shall be a cause for termination of this Agreement by
DeAnza.

(c) All prices to be charged for goods, merchandise,
wares and services to be sold or rented by Concessionaire shall be
set forth in a schedule that Concessionaire is to deliver to DeAnza
for its written approval prior to the execution of this agreement.
Any change in that price schedule must be submitted to DeAnza in
writing for approval prior to its being put into effect by Conces-
sionaire.

15. Trade Name and Signs.
Concessionaire agrees to use only such business or trade

names, logos, trademarks, and identification signs as have been
approved in advance and in writing by the General Manager of
Campland.

16. Termination Without Cause.
Either party may terminate this l-.greementat any time

"without cause by giving the other pa rcy sixty (60) days written
notice of termination. This right of termination shall be in
addition to any other right of termination provided for herein.

17. Rules and Resulations of The Park.
At all times during the tern of this Agreement, Conces-

sionaire shall abide by, carry out and comply with and cause its
employees, agents, servants, invitees, customers and personnel to
abide by, carry out, and comply with all the rules and regulations
of" Campland.

18. Termination.
This Agreement may be terminated at any time by DeAnza in

the event of a breach or the failu::::eof Concessionaire to timely
and cornp!etelyperform all of its duties and obligations hereunder.
Such termination shall, however, be accoillpaniedby a written notice
specifying the particular breach or failure and Concessionaire

.-_ .. ."'l n nA
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I., shall be permitt~d to cure the same within fifteen (15) days from
the date of' such notice. In addition to the right to terminate
this Agreement, in the event Concessionaire faiIs to cure the
breach or failur~ specified in the foregoing notice, it shall be
liable to De~~za for such damages and be subject to such equitable
relief and remedies as may be allowed by a court.

19. Insurance.
Before Concessionaire commences construction of any

improvements provided for in this Agreement, Concessionaire shall
take out and keep in force during the term of this Agreement., at
Concessionaire's sole cost and expense, a policy of public liabi~
lity insurance, property damage and "all risk" insurance and course
of construction insurance, with One Million Dollars ($1,000,000.00)
combined single limit coverage to protect against liability to
people or property incident to construction of the improvements
and/or resulting in any way from the use of the Designated Area,
and/or the conduct or operation of the Concession. In addition,
Concessionaire shall take out and keep in force during the term of
this Agreement, at Concessionaire's sole expense, in the amount of
$250,000 fire and extended risk coverage, insuring the Designated
Area, all improvements, equipment, supplies, inventory, items kept,
and sold thereon and if applicable, malpractice coverage for those
business activities pertaining to the touching of third parties.
Campland, DeAnza, Associated Mobile Estates and the City of San
Diego shall be named co-insureds under said insurance. AJI insur-
ance shall be issued by reputable insurance carriers licensed to
transact business in the State of California that are acceptable to
DeAnza. All policies shall contain a waiver of subrogation against
DeAnza and Associated Mobile Estates, and shall include by endorse-
ment this Liability for Claims provision and shall not be cancell-
able by Concessionaire unless DeAnza shall have consented thereto
in writing. In the event Concessionaire fails to obtain the re-
quired insurance, DeAnza may obtain the sa~e and the cost therecf
shall be paid by Concessionaire upon demand plus interest thereon
from date of payment at the maximum rate allowed by law.

20. Act of God.
Neither party hereto shall be responsible or be deemed in

default by reason of any inability to perform its obligations here-
to due to acts of God, or the public enemy; by civil war, insurrec-
tions or riots; fire, floods, explosions, earthquakes or serious
accidents, epidemics or quarantine restrictions; any act of govern-
ment, governmental priorities, allocations, regulations or orders
affecting facilities; strikes or labor disputes. In the event the
performance by either party of its obligations shall be substan-
tially reduced or prevented due to any such cause for a period of
thirty (30) days or more, this Agreement may be terminated upon
written notice given by the other party within ten (10) days after
the expiration of such thirty (30 ) day period.
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21. Assignment.
Concessionaire shall not assign this Agreement or any

interest herein without the written consent of DeAnza first had and
obtained therefor. Any assignment of this Agreement or any inte-
rest herein without the prior written consent of DeAnza first had
and obtained therefor shall be null and void, and shall, at the
option of DeAnza, terminate this Agreement.

22. Notice.
Notice required or permitted hereunder may be delivered

by registered mail or personally, addressed to DeAnza at:
Campland
clo General Manager
2211Pacific Beach
San Diego, California 92109

with copy to:

Barry_~cCabe .' .Vice President, Operat~ons
De.~za Corporation
9171 Wilshire Boulevard
Suite ~627
Beverly Hills, California 90210

and to Concessionaire at:
Pacific Beach Ski and Sport, Inc.
942 Grand Avenue
San Diego, California 92109
Attention: Mr. Ron Miller

23. Attorneys Fees.
In the event of any proceedings by either party hereto to

enforce the terms and provisions of this Agreement, whether or not
suit is instituted in connection therewith, the prevailing party
shall be entitled, in addition to all other relief granted or
awarded in any suit or proceedings, to a reasonable sum as and for
attorney's fees incurred in connection therewith.

24. General Provisions.
Ca) If any term, prov i saon , covenant or condition of

this Agreement should be held by a court of competent jurisdiction
to be invalid, void or unenforceable, the remainder of this Agree-
ment shall continue in full force and effect and shall in no way be
affected, impaired, or invalidated thereby.
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(b) The laws of the State of California shall govern the
validity, construction and effect of this Agreement. Whenever any
words of obligation or duty are used in connection with either
party, such words shall have the sarna force and effect as though
framed in the form of express covenants on the part of the party
obligated.

(c) It is expressly agreed that there are no oral repre-
sentations, understandings, stipulations, agreements or promises
pertaining to this Agreement not incorporated in writing herein,
and it is agreed that this Agreement shall not be altered, waived,
amended or extended otherwise than as provided herein, except as
may be done in writing signed by the proper authority.

25. Indemnity.
Con~essionaire shall hold free and harmless and indemnify

DeAnza, Associated Mobile Estates, Campland, the City of San Diego,
their respective officers, directors~ shareholders, partners,
agents, employees and attorneys from any and all liabilities,
claims, costs, expenses, and attorneys' fees arising cut of or in
connection with the operation of the Concession by Concessionaire,
its contractors, agents, employees, representatives, customers and
invitees.

26. Joint and Several Liability.
In order to induce DeAnza to grant this Concession to

PACIFIC BEACH SKI AND SPORT, INC its President, Ron Miller, hereby
agrees that he will be personally, jointly and severally liable for
all the obligations and undertakings of PACIFIC BEACH SKI AND
SPORT, INC. set forth in this Agreement.

EXECUTED at San Diego, California on the date above written.
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement
(Master Lease) entered into with ASSOCIATED MOBILE ESTATES, successor in
interest to TRI-SQUARE CONSTRUCTION COMPANY (LESSEE), and filed in the Office
of the City Clerk as Document 723339, hereby consents to that certain Sublease
Agreement between the above LESSEE (SUBLESSOR), and CALIFORNIA PACIFIC
CATAMARAN RENTAL, INC., and SKIP G. HURWITZ (SUBLESSEE), dated December 1,
1982. Said Sublease shall be subordinate to the Master Lease in all respects.
In addition, this consent is subject to the following conditions:

None

THE CITY OF SAN DIEGO

APPROVED AS TO FORM:
JOHN W. WITT, CITY ATTORNEY

Dated --+'H~"''-I----flJ---::;~- BY~ __

RJC:mh(1)Hl
3/28/83
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"ECEIV~D
MAR 10 1983

PROPERTY DEPT.

CONCESSIONAGREEMENT

This Agreementmadeand entered into this 1st day of December,
1982 by and between DEANZACORPORATION,a California corp:>ration and
ASSOCIATEDMJBILEESTATES(hereinafter sometimes collectively called
"DeAnza") and CALIFORNIAPACIFICCATAMARANRENTAL,INC. (hereinafter
called "COncessionaire") and SKIPG. IfUIMITZ.

WITNFSSETH :

\'lliEREAS, DeAnza leases fran the City of San Diego certain real
property located at 2211 Pacific Beach, San Diego, California 92109,
irrproved with a recreational vehicle park known and referred to herein
as Campland; I

WHEREAs, COncessionaire is desirous of obtaining the concession
for renting out catamarans, windsurfers and rafts and selling miscel-
laneous i tans approved by DeAnza at Campland;

NCW,THEREFORE,it is hereby covenanted and agreed by the parties
as follows:

1. Nature of Agreement.

This Agreementconfers a license on the COncessionaire to
use that portion of the Canpland property as is deacr ibed herein for the-
purposes of this Agreement. This Agreement does not constitute a lease
of premises.

2. Grant of License.

Ulring the tenn hereof DeAnza hereby grants to COncession-
aire a license to operate the business of renting. catamarans, windsurfers
and rafts and selling miscellaneous approved items at Campland (herein
sometimes referred to as the "COncession") within-the area designated pur-
suant hereto. There is' attached as Exhibit "A" hereto a site plan prepared
by DeAnza clearly delineating that area within Camplandwithin which the
COncessionaire shall maintain its COncession and within which all cata-
marans, windsurfers and rafts are to be launched and returned to the shore,
("Designated Area"). COncessionaire shall abide by said designation.

- 1-
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3. M3.intenanceof Improverrents.

Concessionaire shall, at its sole cost and expense, main-
tain all structures and other improverrents,whether personal property
or real property ~whichConcessionaire has caused to be constructed or
whichConcessionaire uses for or incident to the conduct of its business.
Thema.irrtenancehereby required of Concessionaire includes but is not
limited to cleaning, painting, repairing and generally maintaining the
.irrprovernerrtssemdsurrounding land and water area in confonnity with
applicable codes, ordinances and laws and in a mannerreasonably satis-
factory to D= Anza. Anysuch rnairrtenancenot performedby Concessionaire
may, upon24 hours notice by D= Anzato Concessionaire" be preformedby
D= Anzaand charged to Concessionaire at full cost plus 15%; this right
of D= Anzashall not serve to waive or remedyany breach by Concession-
aire of this Agreerrentby its failure to maintain.

, 4" COmpletionof Construction Lien Free.

Concessionaire hereby agrees to expeditiously proceed with,
the construction of any improverrentsapproved in advanceby D= Anzaand
to corrplete construction thereof in accordancewith the plans and specifi-
cations approvedby all required governrrental entities and D= Anzawithin
ten days fran the date D= Anzaapproves the plans and specifications for
the improverrents. Construction shall be corrpleted in a good and ~rkman-
like mannerin accordancewith all applicable laws, rules and regulations
of all governmentalagencies having jurisdiction over the construction and
free and clear of all liens and encumbrances,rrecharucsor materiai.rrens
liens. Theassertion of any rrechanics lien in connection with such im-
proverrents shall be. a ground for termination of this Agreerrent. Concession-
aire hereby warrants that uponcompletion of construction there will be no
chattel IlOrtgages, rrechanicsliens, conditional sales contracts, installIrent
contracts or other lien charges or encumbrancescaused or suffered by it
and arising in connection with the construction of the improverrents. Con-
cessionaire agrees to promptly pay all bills and charges for material,
labor, services and equipmentincurred in connection with or arising out of
the construction of the improverrents,agrees to hold campland, the City of
San Diego, D= Anzaand Associated M:>bile'Estates, and their respective
officers, directors, shareholders, partners, agents, employees, and attorneys
free and hannless fromall liens and claims of lien for labor and material,
equi.prent; or supplies, or either or all of then, threatened or filed against
any of the foregoing; fran and against all loss, claim, expense and liabi-
lity in connection therewith, including but not limited to court costs and
attorneys' fees resulting or arising therefrom. Shouldany liens or claims
of lien be filed or recorded against campland, the City of san Diego,
Associated M:>bileEstates, or D= Anza, or should D= Anzareceive notice of
any unpaid bill or charge in connection'with the construction of the improve-
ments, D= Anzamay, but shall not be obligated to, pay any such bill or
claim or charge and shall be entitled to reimburserrentupondemandfram
Concessionaire 'with interest at the maximum rate allowed by law. Concession-
aire shall, at tlierequest of D= Anza, furnish to D= Anzaproper indermity

- 2 -
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in cormection with such claims, either by satisfactory corporate surety
bond, completion bond or otherwise as nay be reasonably requested by De
Anza. Concessionaire shall notify De Anza in writing at least ten days
prior to the corrmencementof any improvements and shall not interfere
with the posting by De Anza of a notice of nonresponsibility as defined
in Civil Cbde section 3094. Concessionaire shall obtain from contrac-
tors, laborers, nateria1.rren and suppliers a waiver from them of their
claims. to mechanics liens in connection with the improvements.

5. Tenn.

The tenn of this Agreement will be for a period of one
year conrrencing December 1, 1982. Provided that Concessionaire is not
in breach of any of the provisions hereof and has tirrel y and fully per-
formed all of its duties and obligations under this AgYeerrent, Conces-
sionaire shall have tw::> consecutive one-year options to renew this
Agreement by giving written notice to De Anza of its election to renew
at least sixty (60) days prior to the expiration date of the first and/or
. second year, as the case nay be.

6. Providing of Services.

(a) Equiprrent and utilities. Concessionaire shall at
all tirres during thetenn of this Agreement, at its cost, adequately
furnish, stock, and equip the Des.iqnabedArea and the improvements with
a sufficient number of catamarans, windsurfers, miscellaneous items ap-
proved in writing by De Anza, and ancillary equiprrent and supplies so as
to meet the derrand for the rental and sale thereof. Concessionaire will
also be responsible for all costs of installing and provic;li.ngall utili-
ties, telephones and electricity in cormection with the Concession.

(b) Employees. Concessionaire shall pay all salaries,
wages, v.urkrrens' compensation insurance, payroll taxes, social security
taxes and similar taxes and other, compensation of employees, agents and
personnel hired in connect.ion with the operation of the Concession con-
templated hereby. All such employees and personnel shall be required by
Concessionaire to wear approved unifonns conforming to Carnpland's
standards and specifications. The costs of acquiring, furnishing and
.mairrtairiinq such unifonns shall be borne by Concessionaire. Concession-
aire shall, upon derrand byDe Anza, discharge any employee found to be
unsatisfactory in the discretion of the General Manager of Campland ,
, (whether or not Concessionaire agrees with that detennination). N::>twith-
standing the .foreqo.inq , all agents, employees, or persormel hired or
'used by Concessionaire shall' be deerred its employees and not agents,
employees, or persormel of ~. Anza or campland. Concessionaire hereby
agrees to hold hannless De Anza, campland, Associated M::JbileEstates,
and their respective officers, directors, shareholders, partners, employees,
agents and attorneys from any wage or compensation claims, v.urkrrens' c0m-
pensation insurance, and payroll taxes, social security taxes and similar
taxes of any of Concessionaire's agents, employees or personnel hired or
used by Concessionaire in connection with the operation of the Concession
contemplated hereby.

- 3 -
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7. Quality of Operation.'

Concessionaire recognizes that Camplandis considered an
exclusive, high quality recreational vehicle park, and Concessionaire
shall operate andmaintain the Concessionconterrplated hereby in such
a manneras to insure that its dealings with· the public will be consis-
tent with the operation of the facility as a part of a high quality .
recreational vehicle park and conformto the imageand reputation of
Campland.

8• N:> Other Rights.

Concessionaire shall not have any other rights by implica-
tion or otherwise to provide any other services, conduct any other
activities or business .at, Campland,other than the business of the
Concessionas provided for herein.

9. HoursOf Operation.

Concessionaire shall renain open for operation and stand
ready, willing and able to rent out catamarans, windsurfers and rafts
and sell miscellaneous items during the following periods and hours
throughout the tenn hereof:

to 5:00 p.m,
June 15 - September 15: 7 days a week, from 9:00 a.m.

September 16 - June 14: 9: 00 a.m. to 5:00 p.m, weekends
only, but not during tines of rain, or similar severely.adverse weather
conditions.

]).]ringcarrplandHolidays: 9:00 a.m, to 5:00·p~m.J
except during tines of rain, or similar severely adverse weather con-
ditions. Camplandholidays shall be such days as are designated by the
General Managerat Carrplandas holidays.

Concessionaire shall post and advertise its hours of operation and renain
open and provide the rental services and facilities conterrplated hereby
during such hours. '!he hours so posted or advertised mist; conformto the
zequi.rerrentis of this paragraph. All signs used on or in connection with
the Concessionshall be subject to the approval of the GeneralManagerof.
Camplandand shall conformto a design which is consistent with Campland.

10. permits and Licenses.

Concessionaire shall obtain and maintain (at its sole cost)
during the tenn hereof all necessary permits and licenses as and when
, required or appropriate for the conduct of the Concessionand for the
construction of the .irrproverrent;sreferred to her'ein,

- 4 -
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11. Maintenance.

COncessionaireshall, during the tenn hereof, maintain,
repair, refurbish and replenish all equiprent, inventory, supplies,
furnishings, and facilities, including the exterior and interior por-
tions of the ilrproverrentsconstructed by COncessionaire; any and all
fixtures pertaining to the -ilrproverrents;the catamarans, windsurfers
and rafts; and.shall paint and refurbish the same as maybe necessary
to present a first class, neat and well maintained appearance, and to
keep in sound, sturdy and sea WJrthy"condition the catamarans, wind-
surfers and rafts. COncessionaireshall be responsible for beach arid
building cleanliness from the De AnzaCarrplandboatramp, to approxi-
mately 25 feet east of the Irrprovement.s to be constructed pursuant
hereto in the r.esignated Area.

12. Useof Name.

Use by COncessionaireof the names "De Anza", "De Anza
Carnpland","CarrplandOn TheBay", or "Carrpland"will be limited to
.directional purposes. Thenamecalifornia Pacific catamaranRental,
Inc. will be highlighted in all COncessionaireadvertising. COstof
any such advertising shall be the sole responsibility of COncessionaire.
COncessionaire·shall not utilize the name,trademark or logo type of
Carrplandor DeAnzaCarrplandor De Anza, or publish any information
regarding the same without the prior written approval of the General
Managerof Carrpland. De Anzashall have the right to withdrawany
such approval at any tllre that De Anza, in its sole discretion, de-
tennines. The 'NOrd"advertising" and every derivitive thereof, wherever
used in this lIqreerrent, shall be deerredto encompassevery font!of
general "cormnmicationwith the public, including but not limited to
periodicals, newspapers, billboards, leaflets, brochures, television,
radio and letters, and direct oral corrrnunicationand telephone calls
utilized on"a programbasis, engageddirectly or indirectly by COnces-
sionaire or its officers, anployees, agents, personnel or representatives,
or by any independent contractor or other party supplying goodsor
services to COncessionaireor to whom COncessionairesupplies goods and
services.

13. COmplianceWith law.

COncessionairewill not conduct nor penni t to be conducted
any unlawful business, occupation or activity in the r.esignated"Area and
shall at all tines complywith all city, county, state and federal laws,
ordinances, rules and regulations. COncessionaireIs acti vi ties and those
of its agents, servants, invitees, customers, anployees and personnel
shall at all tines be in keepingwith and not inconsistent with or detri-
mental to any of the operations at Carrpland.

- 5 -
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14. Paymentof ConcessionFee.

(a) Concessionaire shall pay to De Anza, or its duly
designated agent, in such place in san DiegoCounty, california, as may
fran tine to time be fixed by De Anza, as a fee for the Concession, a
sumequal to twelve percent (12%)of the annual,gross sales madein,
uponor from the Concession, adjusted .on a rronthly basis. '!here shall
not be any arrountsdeducted from "gross sales", including, without
limitation, credit card corrmissionsor discounts incurred in connection
with the Concession, except that it is understood that the teIm "gross
sales" shall be exclusive of all taxes added to the regular retail price
of any goods, wares, merohand.i.seand services sold or rented out by the
Concessionaire at Campland. within_nine (9) days after the-end of each
rronth during the teim of this Agreerrent, Concessionaire shall present
to De Anzaa statement certified by Concessionaire to be true and co=ect
and showingthe gross sales madefrom the Concessionduring the preceding
rronth, and Concessionaire shall pay therewith a sumequivalent to the
percentage of such gross sales as hereinabove set forth. In the event
Concessionaire engages the services of an independent public accountant
for any pericxi, it shall furnish to De Anzastatements of all rronthly
sales for such pericxi certified by such accountant.

(b) Concessionaire covenants that it will regularly
keep and maintain completebooks of accounts and ledgers, according to
an accounting systemapprovedby De Anzawhich reflects all of the busi-
ness activities of the Concessionand which conformsto the requirerrents
.imposed by the City of san Diego in its lease with De Anza. De Anza
shall have the right to examinesuch books and records pericxiicall y and
at reasonable times. In the event De Anzamakesan examinationor audit
which reveals that actual gross sales exceed the_reported gross sales by
rrore than one percent (1%); the cost and expense of such examinationor
audit shall be fully borne by the Concessionaire and Concessionaire shall,
on demand,pay to De Anzaany deficiency revealed by such examination or
audit plus interest thereon from the due date thereof, at the maximum rate
allowed by law. Anywillful understaterrent of gross sales by Concessiori-
aire shall be a cause for termination of this Agreerrentby De Anza.

(c) All prices to be charged for goods, rmrchandi.se,
wares and services to be sold or rented by Concessionaire shall be set
forth in a schedule that Concessionaire is to deliver to De Anzafor its
written approval prior to the execution of this agreement. Anychange
in that price schedulemist, be sul:mitted to De Anzain writing for appro-
val prior to its being put into effect by Concessionaire.

15. Maintenanceof logos.

Concessionaire agrees to maintain, at Concessionaire's cost,
the Ccirrplandlogo on the catamaran sails and_windsurfer sails rented out
by Concessionaire pursuant to this Agreerrent. SUchlogos will be supplied
by Campland,however',the cost thereof will be borne by Concessionaire.

- 6 -
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16. TerminationWith:mtcause.

Either party mayterminate this Agreementat any tine
without cause by giving the other party sixty (60) days written notice
of termination. 'I'his right .of termination shall.be in addition to any
other right of termination provided for herein.

If this Agreementis terminated by DeAnzapursuant to
this paragraph, DeAnzashall purchase Concessionaire's· sails bearing
Carnplandon the Bay logos, at original cost less 1/36.of such cost for
every rronth that has elapsed since the date of purchase.

17. Rules and Regulations of ThePark.

At all tilres during the term of this Agreement,Concession-
aire shall abide by, carry out and CXJITplywith and cause its employees,
agents, servants, invitees, custaners and personnel to abide by, carry
out, and CCXT1J?lywith all the rules and regulations of campland.

18. Termination.

'I'his Agreementmaybe terminated at any.tine by DeAnzain
the event of a breach or the failure of Concessionaire to tinel y and c0m-
pletely perfonn all of its duties and obligations hereunder.· SUch
termination shall, however, be accorrpaniedby a written notice specifying
the particular breach or failure and Concessionaire shall be penni tted to
cure the sarrewithin fifteen (15) days fran the date of said notice. In
addition to the right to tenninate this Agr~ent, in the event Concession-
aire fails to cure the breach or failure specified in the foregoing notice,
it shall be liable to DeAnzafor such damagesand be subject to such
equitable relief and remedies as maybe allowed by a court.

19. Insurance.

Before Concessionaire reSUllES,continues or 'ccmrences con-
struction of any additional i.rrprovementsprovided for in this Agreement,
Concessionaire shall take out and keep in force during the term of this
Agreement,at Concessionaire's sole cost and expense, a policy of public
liability insurance, property damageand "all risk" insurance and course
of construction insurance, with OneMillion Ibllars ($1,000,000.00) combined
single lirnit coverage to protect against liability to people or property
incident to construction of the irrprovementsand/or resulting in any way
.fromthe use of the DesignatedArea, and/or the conduct.or operation of
the Concession. In addition, Concessionaire shall take out and keep in
force during the tenn of this Agreement,at Concessionaire's sol.e expense,
in the arrountof $250,000, fire and extended risk coverage, insuring the
DesignatedArea, all i.rrprovernents,equiprrent, supplies, inventory, items
kept, sold or rented thereon and if applicable,rnalpractice coverage for
those business acti vi ties pertaining to the touching of third parties.
Carnpland;DeAnza, Associated MobileEstates and the City of san Diego
shall be narred co-insureds under said insurance. All insurance shall be
issued by reputable insurance carriers licensed to transact business in
the State of california that are acceptable to DeAnza. All policies

- 7 -
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shall contain a waiver of subrogation against De Anzaand Associated
M:")bileEstates, and shall include by endorserrent this Liability for
Claims provision and shall not be cancellable by Concessionaire un-
less De Anzashall have consented thereto in writing. In the event
Concessionaire fails to obtain the required insurance, De Anzamay
obtain the same and the cost thereof shall be paid by Concessionaire
upondemandplus interest thereon fran date of paymentat the rna.xirnum
rate allowed by law.

20. Acts of God.

Neither party hereto shall be responsible or be deemed
in default by reason of any inability to perform its obligations
hereto due to acts of God, or the public enemy; by civil war, insur-
rections or riots; fire, floods, explosions, earthquakes or serious
accidents, epidemics or quarantine restrictions; any act of govern-
rrent, governrrental priorities, allocations, regulations or orders
affecting fac.i.Li.t.Lesj strikes or labor disputes. In the event the
performance by either party of .its obligations shall be substantially
reduced or prevented due to any such cause for a period of thirty (30)
days or rrore, this Agreementmaybe terminated uponwritten notice given
by the other party within ten (10) days after the expiration of such
thirty (30) day period.

21. Assignment.

Concessionaire shall not assign this Agreementor any
interest herein without the written consent of De Anzafirst had and
. obtained therefor. Anyassignrrent of this Agreementor any interest
herein without the prior written consent of De Anza first had and
obtained therefor shall be null and void, and shall, at the option of
De Anza, terminate "this Agreement.

22. Notice.

Notice required or permitted hereunder maybe delivered
by registered mail or personally, addressed to De Anzaat:

C3rrpland
c/o General Manager
2211 Pacific Beach
san Diego, California 92109

with copy to:

Daniel J. Packard, Vice President
Regional Operations
De AnzaCorporation
9171 Wilshire Boulevard
Suite #627
Beverly Hills, California 90210

- 8 -
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and to Concessionaire at:

California Pacific CatarraranRental, Inc.
2211Pacific Beach
San Diego, California 92109
,Attention: Mr. Skip Hurwitz

23. Attorneys Fees.

, In the event of any proceedings by either party hereto
to enforce the tenus and provisions of this lIqreement,whether or 'not
suit is instituted in connection therewith, the prevailing party shall
be enti tied, in addition to all other relief granted or awardedin any
suit or proceedings, to a reasonable sumas and for attorneys' fees
incurred in connection therewith.

24. General Provisions.

(a) If any term, prova.saon,covenant or condition of
this Agreementshould be held by a court of carrpetent jurisdiction to
be invalid, void or unenforceable, the rerrainder of this Agreement
shall continue in full force and effect and shall in no waybe affected,
irrpaired, or invalidated thereby.

(b) The laws of the State of California shall govern
the validity, construction and effect of this Agreement. Wheneverany
w:>rdsof obligation or duty are used in connection with either party,
such words shall have'the sameforce and effect as though frarred in the
fonn of express covenants on the part of the party obligated.

(c) It is expressly agreed that there are no oral
representations, understandings, stipulations, agreementsor promises
pertaining to this Agreementnot incorporated in writing herein, and it
is agreed that this Agreementshall not be altered, waived, arrendedor
extended otherwise than as provided herein, except as nay be done in
writing signed by the proper authority.

(d) All sw:irnningand other clothing to be wornby
employeesof Concessionaire for the purposes of this Agreementshall
be in keepingwith the operation of Camplandby De Anza, and shall be
subject to its approval.

25. Indemnity.

Concessionaire shall hold free and harmless and indemnify
De Anza,Associated MJbile Estates, Campland,the City of San Diego,'
their respective officers, directors, shareholders, partners, agents,
employeesand attorneys fromany and all liabilities, claims, costs,
expenses, and attorneys' fees arising out of or in connection with the
operation of the Concessionby Concessionaire, its contractors, agents,
employees, representatives, customers and invitees.

- 9 -
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26. Joint and Several Liability.

In order to induce De Anzato grant this Concessionto
California Pacific Catarraran, Inc., its President, Skip G. Hurwitz,
hereby agrees that he will be personally , jointly and severally liable
for all the obligations and undertakings of California Pacific Catamaran,
Inc. set forth in this Agreerrent.

EXECUTEDat San Diego, California on the date abovewritten.

DE ANZA CORPORATION

By

ASSOCIATED MJBILE ESTATE'S

CALIroRNIA PACIFIC CATAMARAN RENTAL, INC.

SKIP G. HrmVITZ

- 10 -
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•CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease
Agreement (Master Lease) entered into with

ASSOCIATED MOBILE ESTATES

(LESSEE) and filed in
No. 72339, as amended
Agreement between the

the Office of the City Clerk as Document
, hereby consents to that certain Sublease

above LESSEE (SUBLESSOR) and
PACIFIC CATAMARAN RENTAL, INC.

(SUBLESSEE) dated June 1, 1980 Said Sublease shall be
subordinate to the Master Lease in all respects. In addition,
this consent is subject to the following conditions: (If None,
wr ite "None").

NONE

I

~

I~
~

THE CITY OF SAN DIEGO

BY'~~ Ci y Manager

APPROVED AS TO FORM:
JOHN W. WITT, CITY ATTORNEY

GWW
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• CONCESSION AGREEl>1ENT

This Agreement made and entered into this 20th jay of
__..__ -=!1.J!le', 1980 by and between DE ANZA' CORPORATION,a
California corporation and ASSOCIATED MOBILE ESTATES (h~reinafter

.sometimes collectively called "De Anza") and CALIFORNIA
PACIFIC CATAMARAN RENTAL, INC. (hereinafter called "Concessionaire":
and SKIPG. HURWITZ.

WITNESSETH:
WHEREAS, De Anza leases from the City of San Diego

certain real property located.at 2211 Pacific Beach, San
Diego, California 92109, improved with a recreational vehicle
park known and referred to herein as Campland;

WHEREAS, Concessionaire is desirous .of obtaining the.
concession for renting out catamarans, windsurfers and rafts
and selling su~tan lotion and Campland t-shirts at Carnplandi

NOW, THEREFORE, it is hereby covenanted and agreed by
the parties as follows:

1. Naturedf Agreement.
This Agreement confers a license on the Concession-

aire to use that portion of the Campland property as is
described herein for ~he purposes of this Agreement. This
Agreement does not constitute a lease of premises.

2. Grant of License.
During the term hereof De Anza hereby grants to

Concessionaire the license to operate the business of renting
catamarans, windsurfers and rafts and selling suntan lotion
and CampLand t-shirts at Campland (herein sometimes referred
to as the "Concession") within the area designated pursuant
hereto. There is attached as Exhibit "A" hereto a site plan
prepared by De Anza clearly delineating that area within
Campland within which the Concessionaire shall maintain its
Concession and within which all catamarans, windsurfers and
rafts are to be launched and returned to the shore, ("Designated
Area"). Concessionaire shall abide by said designation.

1.
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3. Construction of. Empro'vemen t.s,

Cpncessionaire shall build a structure in the
Designated Area for the pu rpo se of conducting the business
of renting catamarans, windsurfers and rafts pursuant to the
provisions of this Agreement. The Cost of such construction .
shall be borne solely by and be the responsibility of ConcessionaireNo construction may .be commenced, resumed or continued by
Concessionaire unless De Anza has previously thereto approved
the plans and specifications for all structures and improvements
built or to be built by the Concessionaire pursuant to this
Agreement. When the construction of such improvements and
structures is completed by the Concessionaire they (and all
fixtures therein) shall immediately become the property of
De Anza without the need for any further documentation.
Howe ver , at the termination of this Agreement·, De Anza may,
at its -opt.Lon , require that Co nce ssLona Lze remove (at its
cost) anv improvements or structures (and any fixtures
therein)-constructed by Concessionaire. .

4. Completion of Construction Lien Free.

Concessionaire hereby agrees to expeditiously
proceed with the construction of the improvements and to
complete construction thereof in accordance with th·e plans
and specifications approved by all required governmental
entfties and De Anza within ).0 days from the date De Anza
approves the plans and specifications for the improvements.
Construction shall be completed in a good and workmanlike
manner in accordance with all applicable laws, rules and
.regulations of all governmental agencies having jurisdiction
over the construction and free and clear of all liens and

·encumbrances, mechanics or materialmens liens. The assertion
of any mechanics lien in connection with such improvements
shall bea ground for termination of this agreement. Concessionaire
hereby warrants that upon completion of cons.truction ·there
will be no chattel mortgages, mechanics liens, conditional
sales. contracts, installment contracts or other lien charges·
or encumbrances caused or suffered by it and arising in
connection with the construction of the improvements ..
Concessionaire agrees to promptly pay all bills and charges
for material, labor, services and equipment incurred in
connection with or arising out of the construction of the
improvements, agrees to hold Campland, the City of San
Diego, De Anza and Associated Mobile Estates, and their
respective officers, directors, shareholders, partners,
agents, employees, and attorneys free and hanrrless from all
liens and claims of lien for labor.and material, equipment
or supplies, or either or all of· them, threatened or filed
against any of the foregoing, from and against all loss,
claim, expense and liability in connection therewith, including
but not limited to court costs and attorneys' fees resulting

2.
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or arising therefrom. Should any liens or claims of lien be
filed or recorded against Campland", the City of San Diego,
Associated 'Mobile Estates, or De Anza, or should De Anza
receive notice of any unpaid bill or charge in connection
with the construction of the,improvements, De Anza may, but
shall not be obligated to, pay any such bill or claim or
charge and shall be entitled to reimbursement upon'demand
from Concessionaire with interest at the maximum rate allowed
by law. Concessionaire shall, at the request 6f De Anza,
'furnish to De Anza proper indemnity in connection with such ,
claims, either by satisfactory corporate'surety bond, completion
bond or otherwise as may be reasonably requested by De Anza.
Concessionaire shall notify De Anza in writing at least ten
days prior to the commencement of any improvements and shall
not interfere with the posting by De Anza of a notice of '
noriresponsibility as defined in Civil Code Section 3094.
Concessionaire shall obtain from contractors, 'laborers,
materialmen and suppliers a waiver from them of their claims
to mechanics liens in connection with the improvements.

5. Term.

'The term of this agreement will be for a period of
one year commencing June 1, 1980. Provided that Concessionaire
is not in breach of any of the provisions hereof and has
timely and fully performed all of its duties and obligations
under this agreement, Concessionaire shall have two consecutive
one-year optiens to renew this agreement by giving written
notice to De Anza of its election to renew at least sixty
, (60) days prior to the expiration date qfthe first and/or
second year, as the case may be.

6. Providing of Services.
(a) Equipment and Utilities. Concessionaire

shall at all times during the term of this agreement, at its
cost, adequately furnish, stock, and equip the Designated
Area and the improvements with a sufficient number, of catamarans,
windsurfers, rafts, suntan lotion, Campland t-shirts, and
ancillary equipment and supplies so as to meet the demand
for the rental and sale of such catamarans, windsurfers,
rafts, suntan lotion and Campland t-shirts. Concessionaire
will also be responsible for all costs of installing and
providing all utilities, telephones and electricity in
connection with the Concession.

(b) Employees. Concessionaire shall pay all
salaries, wages, workmens' compensation insurance, payroll
taxes, social security taxes and similar taxes and other
compensation of employees, agents and personnel hired in
connection with the operation of the Concession contemplated
hereby. All such employees and personnel shall be required
by Concessionaire to wear approved uniforms conforming to

3.
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Campland's stancards and specifications. The costs of
acquiring, furnishing and maintaining such uniforms shall be
borne by CO:J.c0ssionaire.. Concessionaire shall, upon demand
by De Anza, discharge any employee found to·be unsatisfactory
in the discretion of the General Manager of Campland (whether
or not CoricessLonadre agrees wi th that determination). Not-
withstanding the foregoing, all agents, employees, or personnel
hired or used by Concessionaire shall be deemed its employe/cos .
and not agents, employees, or personnel of De Anza or Campland.
Concessionaire hereby agrees to hold harmless De Anza,
Campland, Associated Mobile Estates, and their respective
officers, directors, shareholders, partners, employees,
·agents and attorneys from any wage or compensation claims,
workmens' compensation insurance, and payroll taxes, social
security taxes and similar taxes of any of Concessionaire's· .
agents, employees or personnel hired or used by Concessionaire
in connection with the operation of the Concession contemplatedhereby. .

7. QualitYClE. Operation.
Concessionaire recognizes that Campland is considered

an exclusive, high quality recreational·veh:lclepark, and
Concessionaire shall operate and maintain the Concession
contemplated hereby in such a manner as to insure that its
dealings with the public will be consistent with the operation
of the facility as a part of a high quality recreational
vehicle park and conform to the image and reputation of
Campland.

8. No Other Rights.

Concessionaire shall not have any other rights by
implication or other",ise to provide any other services,
conduct any other activities or business at Campland, other
than the business .of the Concession as provided for herein.

9. Hours of Oneration.

Concessionaire shall remain open for operation and
stand ready, willing and able to rent out catamarans, windsurfers
and rafts and sell suntan lotion and Campland t-shirts .
during the following periods and hours throughout the term
hereof:

Junel5 - September 15: 7 days a week, from 9:00
a.m. to 5:00 p.m.

September 16 - June 14: 9:00 a.m. to 5:00 p.m~
weekends only, but not during times of rain, or similar
severely adverse weather conditions.

D~ring Campland Holidays: 9:00 a.m. to 5:00 p.m.,
except during times of rain, or similar severely adverse.

4.
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weather conditions. Campland holidays shall be such days as
are designated by the General Manager at Camplandas holidays.

Conces.sionaire shall post and advertise. its. hours of operation
and remain open and provide the rental services and facilities
contemplated hereby during such hours. The hours so-posted
or advertised must conform to the requirements of this
paragraph. All signs used on orin connection with the
Concession-shall be subject to the approval of the General
Manager of Campland and shall conform to a design which is
consistent with Campland.

10. Permits' and Licenses.

Concessionaire shall obtain and maintain (at its
sole cost) during the term hereof all necessary permits and
licenses as and when required or appropriate for the conduct
of the Concession and for the construction of the improvements .

.referred ,to herein. .

11. Maintenance.

Concessionaire shall, during the term hereof,
maintain, repair, refurbish and replenish all equipment,
inventory, supplies, furnishings, and facilities, including
the exte=ior and interior portions of the improvements
constructed by Concessionaire; any and all fixtures pertaihing
to the improvements; the catamarans, windsurfers and rafts;
and shall paint and refurbish the same as may be necessary
to present a first class, neat and well maintained appearance,
and to keep in sound, sturdy and sea worthy condition the
catamarans, .windsurfersand rafts. Concessionaire'shall be
responsible for beach and building cleaniness from the De
Anza Campland boatramp, to approximately 25 feet east of the
imp=ovements to be constructed pursuant hereto in the Designated
Area.

12. Use of Name.

Use bY'Concessionaire of the names "De Anza","De
Anza Campland" or "Campland" will be li:rnitedto directional
purposes. The name California Pacific Catamaran Rental,
Inc. will be highlighted in ,all Concessionaire advertising.
Cost .of any such advertising shall be the sole responsibility
of ·Concessiohaire. Concessionaire shall not utilize the
name, trademark or logo type of Campland or De Anza Campland
or De Anza, or publish any information regarding the same
without the prior written approval of the General Manager of
Campland. De Anza shall have the right to withdraw any such
approval at any time that De Anza, in its sole discretion,
determines. The word "advertising" and every derivitive
thereof, wherever used in this Agreement, shall be deemed to

5.
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encompass every form of general communication with the
pUblic, including but not limited to periodicals, newspapers,
billboards, leaflets, brochures, television, radio and

.letters, and· direct oral communication and telephone calls
utilized on a program basis, engaged directly or indirectly
by Concessionaire or its officers, employees, agents, personnel
or representatives, or by any independent contractor or
other party supplying goods or services to Concessionaire or
to·whom Concessionaire supplies goods and services.

13. Compliance With Law.
Concessionaire will.not conduct nor permit to be

conducted any unlawful business, occupation or activity in
the Designated Area and shall at all times comply wlth all
city, county, state and federal laws, ordinances, rules
and regulations. Concessionaire's activities and those of
its agents,.servants, invitees, customers, employees and
personnel shall at all times be in keeping with and not
Lncons i.s.r.ent; with or detrimental to any of the operations at
Campland.

14. Payment of Concession Fee.
(a) Concessionaire .shall pay to De Anza,or its

duly designated agent, in such place in San Diego County,
California, as may from time to time be fixed by De Anza, as
a fee for the Concession, a sum equal to twelve percent
(12%) of the annual gross sales made in, upon or from the
Concession, adjusted on a monthly basis. ·There shall not be
any amounts deducted from· "gross sales", including, without
limitation, credit card co~~issions or discounts incurred in
connection with the Concession, except that it is understood
that the term "gross sales" shall be exclusive of all taxes
added to.the regular retail price of any goods, wares,
merchandise and services sold or rented out by the Concessionaire
at Campland. Within nine (9) days after the end of each
month during the term of this agreement, Concessionaire
shall present to De Anza a statement certified by Concessionaire
to be true and correct and showing the gross sales made from
the Concession during the preceding month, andConcessiona·ire
shall pay therewith a sum equivalent to the percentage of
such gross sales as hereinabove set forth. In the event
Concessionaire engages the services of an independent pUblic
accountant for any period, it shall furnish to De Anza
statements of all monthly sales for such period certified by
such accountant.

(b) Concessionaire covenants that it will regularly
keep and maintain complete books of accounts and ledgers,
according to an accouJting system ~pproved by De Anza which
reflects all of the business activities of the Concession
and which conforms to the requirements imposed by the City

6.
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of San Diego in its lease with De Anza.· De Anza shall have
the right to examine such books and records periodically and
at reasonable times. In the event De Anza makes an examination
or audit which reveals that actual gross sales exceed the
reported gross sales by more than one percent (l%), the cost
and expense of such examination or audit shall be fully
borne by the Concessionaire and Concessionaire shall, on
demand, pay to De Anza any deficiency revealed by such
examinat:ionor audit plus interest thereon from the due date
thereof, at the maximum rate allowed by law. Any willful
underst~tement of.gross sa~es by Concessionaire shall be a
cause for termination of this Agreement by De Anza ..

(c) All prices to be charged for goods, merchandise,
wares and services to be sold or rented by Concessionaire
shall be set forth in a schedule that Concessionaire is to
deliver to De Anza for its written approval prior to the
execution of this agreement. Any change in that price
schedule must be submitted to De Anza in writing for approval
prior to its being put into effect by Concessionaire.

15. Maintenance of Logos.
Concessionaire agrees to maintain, at Concessionaire's

cost, the Campland logo on the catamaran sails and windsurfer
sails rented out by Concessionaire pursuant to this agreement.
Such logos vlill be supplied by Campland, however, the cost
thereof will be borne by Concessionaire.

16. Termination Without Cause.
Either partY,may terminate this agreement at any

time without cause by giving the other party sixty (60) days
written notice of termination. This right of termination
shall be in addition to any other right of termination
provided for herein.

17. Rules and Regulations of The Park.
At all times during the term of this agreement,

Concessionaire shall abide by, carry out and comply with and
cause its employees, agents, servants, invitees, customers
and personnel to abide by, carry out, and comply with all
the rules and regulations of Campland.

lB. Termination.
This agreement may be terminated at any time by De

Anza in the event of a breach or the failure of Concessionaire
to timely and completely perform all of its duties and
obligations hereunder. Such termination shall, however, be
accompanied by a written notice specifying the particular
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breach or failure and Concessionaire shall be permitted to
cure the same within fifteen (15) days from the date of said
notice. In addition to the right to terminate this agreement,
in the event Concessionaire fails to cure the breach. or .
failure specified in the foregoing notice, it shall be
liable to De Anza for such damages, and be subject to such
equitable relief and remedies as may be allowed by .a court.

19. Insurance.
Before Concessionaire resumes, continues or commences

construction of the improvements provided for in this agreement,
Concessionaire shall take out and keep in force during the .
term of this agreement, at Concessionaire's sole cost and
expense, a policy of public liability insurance, property
damage and "all risk" insurance and course of construction
insurance, with One Million Dollars ($1,000,000.00) combined
single limit coverage to protect against liability to people
or property incident to construction of the improvements .
and/or resulting in any way from the use of the Designated
Area, and/or the conduct or operation of the Concession. In
addition, Concessionaire shall take out and keep_in force
during the term of this agreement, at Concessionaire's sole
ex!:)(~nse,in the amount of $250,000, fire and.extended risk
CO'i:.'rage,insuring the Designated Area, all improvements,
equipment, supplies, inventory, items kept, sold or rented
thereon and if applicable, malpractice coverage·for those
business activities pertaining to the touching of third
parties. Campland, De Anza, Associated Nobile Estates and
the City of San Diego shall be named co-insureds under said
insurance. All insurance shall be issued by reputable
insurance carriers licensed to transact business in the
State of California that are acceptable to De Anza. All
policies shall contain a waiver of subrogation against De
Anza and Associated Mobile Estates, and shall include by
endorsement this Liability for Claims provision and shall
not be cancellable by Concessionaire unless De Anza shall
have consented thereto in writing. In the event Concessionaire
fails to obtain the required insurance, De Anza may obtain
the same and the cost thereof shall be.paid by Concessionaire
upon demand plus interest thereon from date of payment at
the maximlm rate allowed by law.

20. Acts of God.
Neither party hereto shall be responsible or be

deemed in default by reason of any inability to perform its
obligations hereto due to acts of God, or the public enemy;
by civil'war, insurrections or riots; fire, floods, explosions,
earthquakes or serious accidents, epidemics or quarantine
restrictions; any act of government, governmental priorities
allocations, regulations or orders affecting facilitie~;
strikes or labor disputes. In the event the performance by
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either party of its obligations shall be substantially
reduced or prevented due to any such cause for a period of
thirty (30) days or more, this agreement may be terminated
upon written notice given by the other party within ten (10)
days after the expiration of such thirty (30) day period.

21. Assignment.
Concessionaire shall not assign this agreement or

any interest herein without the written consent of De Anza
first had and obtained therefor. Any assignment of this
agreement or any interest herein without the prior written
consent of De Anza first had and obtained therefor shall be
null and void, and shall, at the option of De Anza, terminate
this agreement.

22. Notice.
Notice required or permitted hereunder maybe

delivered by registered mail or personally, addressed to De
Anzaat:

Campland
c/o General Manager
2211 Pacific Beach
San Diego, California 92109

-with copy to:
Daniel J. Packard, Vice President
Regional Operations
De Anza Corporation
9171 Wilshire Boulevard
Beverly Hills, California 90210

and to Concessionaire at:
California Pacific Catama~an Rental, Inc .
.J-722 Erie Street ;L~\\ PO-c.\fiL~cL. dR . ./tH.
San Diego, California ~HT qa-\b~
Attn: Mr. Skip Hurwitz

23. Attorneys Fees-.
In the event of any proceedings by either party

hereto to enforce the terms and provisions of this agreement,
whether or not suit is instituted in connection therewith,
the-prevailing party shall be entitled, in addition to all
other relief granted or awarded in any suit or proceedings,
-to a reasonable s~~ as and for attorneys' fees incurred in
connection therewith.

9.
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24. General Provisions
(a) If any term, provision, covenant or condition

of tl1isagreement should be held by a court of competent
jurisdiction to be invalid, void or unenforceable, the
remainder of this agreement shall contlnue in full force and
effect and shall in no way be affected, impaired, or invalidated
thereby.

(b) The laws of the State of California shall
govern the validity, construction and effect of this agreement.
Whenever any words of obligation or duty are used in con~ection
with either party, such words shall have the same force and
effect as though frfuued in the form of express covenants on
the part of the party obligated.

(c) It is expressly agreed that there are no oral
repres",;ntations,understandings, stipulations, agreements
or promises pertaining to this agreement not incorporated ·in
writing hereln, and it is agreed that.this agreement shall
not be altered, waived, amended· or extended otherwise than
as provided herein, except as may be done in writing signed
by the proper authority.

,; ...•

(d) All swimming and other clothing to be worn by
employees of Concessionaire for the purposes of this agreement
shall be in keeping with the operation of Campland by De
Anza, and shall be subject to its approval.

25. Indemnity.
Concessionaire shall hold free and harmless and

indemnify De Anza, Associated Mobile Estates, Campland, the
City of San Diego, their respective officers, directors,
shareholders, partners, agents, employees and attorneys from
any and all liabilities, claims, costs, expenses, .andattorneys'
fees arising out of or in connection withthe·operation of
the Concession by Concessionaire, its contractors, agents,
employees, representatives, customers and invitees.

26. Joint and Several.Liability.
In order to induce De Anza to grant this Concession

to California Pacific Catamaran, Inc., its President, Skip
G. Hurwitz, hereby agrees that he will be personally, jointly

.and severally liable for all the obligations and undertakings
of California Pacific Catamaran, Inc. set forth in this
agreement.

10.
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IN IUTNESS IvHEREOF the parties hereby have. executed
this agreement on the date first above set forth.

. "CONCESSIONAIRE" "DE ANZA"

---+-~-I-t-"<--------'--'

•

'--
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FIRST~ENDMENT TO CONCESSION AGR~MENT

WHEREAS, that certain Concession Agreement dated
June 20, 1980 (the "Agreement") was entered into by and
between DE ANZA CORPORATION, a California corporation and
ASSOCIATED MOBILE ESTATES, a California limited .partnership
(therein and herein collectively referred to as "De Anza"),
and CALIFORNIA PACIFIC CATAMARAN RENTAL, INC. (therein and
herein referred to as the "Concessionaire") and SKIP G.
~URWITZ ("Hurwitz").

WHEREAS, Subparagraph 24(c) of the Agreement permits
it to be modified in a writing signed by all of the parties
thereto; .

WHEREAS, De Anza, Concessionaire, and Hurwitz desire
to amend the Agreement to specifically indicate that it is
subject and subordinate to the covenants and conditions of
a Master Lease dated November 8, 1967 which documents the
terms for the lease by Associated;Mobile Estates of the real
property at 2211 Pacific Beach Drive, San Diego, California
from the City of San Diego.

NOW, THEREFORE, IT IS MUTUALLY AGREED, as follows:

1. Paragraph 27 is hereby added to the Agreement
and is to read in full as follows:

"27. Subordination to Master Lease.

"This Agreement shall be subject and
subordinate to the covenants and conditions of
that certain Master Lease of the Campland pro-
perty that was executed by and between the City
of San Diego and Associated Mobile Estates under
date of November 8, 1967."

2. Except as amended herein, the Agreement is
ratified and confirmed.

IN WITNESS WHEREOF, De Anza, Concessionaire, and Hurwitz
have executed this Agreement as of the Eleventh day of

December , 1980.
CONCESSIONAIRE

CALIFORNIA PACIFIC CATAMARAN,
INC.

By

DE ANZA



4IaoNSENT TO SUBLEASE AGREEMENT 4Ii
- " .,

The City of San Diego (CITY), as LESSOR unde~ that certain Lease Agreement
(Master Lease) entered into with

ASSOCIATED MOBILE ESTATES
(LESSEE) and f.iled in the Office of the City Clerk as Document 723339, hereby
consents to that certain Sublease Agreement between the above LESSEE (SUBLESSOR)
and

MISSION BAY WATER TRANSPORTATION CORPORATION
(SUBLESSEE) dated August 1, 1986. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and
the proposed use, and all terms and conditions of the Master Lease shall control
and supersede any inconsistent or contrary provisions in the Sublease. The CITY
is not bound by any term or condition in the Sublease which in any way conflicts
with or is additional to the provisions of the Master Lease.
In addition, this consent is subject to the following conditions:

1. The City of San Diego be named as additional insured on the SUBLESSEE'S
Certificate of Insurance.

2. SUBLESSEE shall secure the City Manager's prior written approval of any
subsequent change or changes to SUBLESSEE'S proposed routes, its charges
and-its hours of operation.

3. The City Manager shall have the right to require SUBLESSEE to tempo-
rarily limit and/or discontinue its operation during such time as it may
conflict with scheduled activities held in Mission Bay Park.

4. SUBLESSEE shall not load or unload persons at or from any publicly con-
trolled dock or facility or at or from any private dock without prior
written approval of dock owner, which approval shall be provided to
City.

THE CITY OF SAN DIEGO

Dated
B~~ City Manager

APPROVED AS TO FORM:

Dated ~\ 'It ,!...---
JOHN W. WITT, City Attorney

By \/Y\- I. , .-
~~

RJC:jw(97-2)
8-8-87


