Marina and Sport Fishing Facility
Administration and Supervision Agreement

_ This Marina and Sport Fishing Facility Administration and Supervision
Agreement (the “Agreement”) is made as of January 2006, between KENCAL
OPERATING, LLC (“KenCal”), a California limited liability company, and MARINA
BAY MANAGEMENT, LLC, a California limited liability company (“MBM”).

RECITALS:

A.  MBM has engaged and is experienced in managing that 186 slip certain
marina and that certain sport fishing facility doing business as Islandia Sportfishing, each
located at 1441 Quivira Road and 1551 West Mission Bay Drive, respectively, San
Diego, California 92109 (hereinafter the “Marina” and the “Sport Fishing Facility™).

B. KenCal desires to engage MBM to administer and supervise the operations
of the Marina and the Sport Fishing Facility, and MBM desires to accept such
engagement, as detailed in and subject to the terms and conditions of this Agreement,

In consideration of the mutual agreements contained in this Agreement, the parties
agree as follows: )

ARTICLEI
Engagement

Subject to the terms and conditions hereinafter set forth, KenCal hereby engages
MBM and MBM hereby accepts the engagement for the purpose of administering and
supervising the operations of the Marina and the Sport Fishing Facility. By its
acceptance of this appointment, MBM represents and warrants that (i) it is duly
organized, validly existing, in goed standing under the laws of the State of California,
qualified to do business in the State of California and has all requisite power and
authority to enter into and perform its obligations under this Agreement; (ii) the person
signing this Agreement for it is duly authorized to execute this Agreement on its behalf;
and (iii) it has secured and will keep in effect during the term hereof all necessary '
licenses, permits and authorizations to enable MBM to perform all of MBM's duties
under this Agreement. KenCal represents and warrants that (i) it is duly organized, -
validly existing and in good standing under the laws of the State where it was formed and
has all requisite power and authority to enter into and perform its obligations under this
Agreement and (ii) the person signing this Agreement for it is duly authorized to execute
this Agreement on its behalf.

!
HAWORD DATAI961 SPPMANAGEMENT\Marina Management (execution) (00379047) (2) (2).ril



ARTICLE Nl
Authority and Responsibilities of MBM

20! Authority and Responsibilities. MBM shall administer and supervise in a
diligent, careful and vigilant manner in material compliance with all applicable laws and
regulations, in accordance with the provisions of this Agreement, in compliance with the
terms of lease(s) with the City of San Diego applying to the property on which the
Marina and the Sport Fishing Facility are located and any permits issued by the
California Coastal Commission applicable to said property and in compliance with the
applicable loan documents and contracts listed in Exhibif.4. Without limiting the
generality of the foregoing, the authorities, duties and responsibilities of MBM in
connection with the administration and supervision of the Marina and the Sport Fishing
Facility shall be as hereinafter set forth in this Agreement.

2.02 Collections. MBM shall promptly bill and diligently attempt to collect all
wharfage fees and related charges due by vessels and their owners for wharfage services
provided for vessels located at the Marina (“Marina Tenants”). MBM shall also promptly
bill and diligently attempt to collect sums due by vessels and their owners in connection
with services provided for their benefit by the Sport Fishing Facility. With respect to any
other existing operations at the Marina or Sport Fishing Facility, MBM shall promptly
calculate and bill customers and diligently collect for any and all charges, fees and
assessments charged to them, including as applicable and without limitation, those
associated with equipment rentals, boat rentals, charter bookings, boat wharfage, retail
sales and other concessions. All monies so collected shall be deposited in the Operating
Accounts, as defined below.

2.03 Specific Duties Related to Marina Administration and Supervision. In
addition to other duties specified herein MBM shall: (1) oversee the day-to-day
operations of the Marina Dockmaster and any other Marina staff; (2) maintain and
reconcile accounts receivable; (3) maintain accounts payable; (4) maintain and account
for inventories of materials and goods required in the operation of the Marina; (5) prepare
monthly invoices and mail them to those with vessels berthed at the Marina; (6) arrange
for and supervise with KenCal’s approval and at KenCal’s expense routine maintenance
and repairs as reasonably necessary to maintain the Marina’s docks, gangways and other
components in a condition as good as or better than the industry standard prevailing in
the Port of San Diego; (7) from time to time make recommendations to KenCal for the
improvement or enhancement of the Marina operation, and/or methods by which to
further maximize financial returns realized from the operation of the Marina. In the
furtherance of the completion of these duties and other duties herein specified, MBM
shall, subject to Section 2.16, be authorized to retain the services of vendors and suppliers
on behalf of KenCal and as its agent and for its benefit. ’
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2.04 Specific Duties Related to Sport Fishing Facility Administration and
Supervision. MBM’s responsibilities shall in no manner extend to the operation or
management of sport fishing vessels and shall be limited to those detailed in this
Agreement. In addition to other duties specified herein MBM shall: (1) administratively
oversee the booking of charters aboard sport fishing vessels located at the Sport Fishing
Facility; (2) supervise the duties of the Sport Fishing Facility Manager and his or her
subordinates in connection with the sale of tackle, fishing licenses, sundries and fuel; (3)
supervise the duties of the Sport Fishing Facility Manager and his or her subordinates in
connection with the rental of rods, reels and other fishing tackle; (4) arrange for and
supervise with KenCal's approval and at KenCal’s expense routine maintenance and
repairs as reasonably necessary to maintain the Sport Fishing Facility’s docks, gangways
and other components in a condition as good as or better than the industry standard
prevailing in the Port of San Diego; (5) maintain and reconcile accounts receivable; (6)
maintain daily register input receipts; (7) maintain and reconcile as necessary or
appropriate accounts receivable and accounts payable; (8) from time to time make
recommendations to KenCal for the improvement or enhancement of the Sport Fishing,
and/or methods by which to further maximize financial returns realized from its
operation; (9) pay to applicable jurisdictions all sales and other taxes and provide
required returns and documentation to such jurisdictions and KenCal, relating to
operation of the Marina and Sport Fishing Facility, and (10) otherwise operate the Marina
and Sport Fishing Facility as may be directed by KenCal from time to time, consistent
with this Agreement. '

2.05 Enforcement. MBM shall secure, as fully as practicable, the compliance of
all Marina tenants with the terms, covenants and conditions of their slip lease agreements
or other wharfage contract with KenCal, and their compliance with all rules and
regulations affecting the Marina. MBM shall receive, promptly consider, and act upon or
deny service requests by marina tenants. MBM shall, as it deems necessary or
appropriate, exercise on behalf of KenCal any legal or contractual rights KenCal may
have against a Customer for violating any wharfage or other contract, law, rule or
regulation relative to the Marina or to the Sport Fishing Facility.

2.06 Maintenance and Repairs. In addition to other maintenance and/or repair
obligations provided for herein, MBM shall cause to be maintained the improvements
and grounds of the Marina and Sport Fishing Facility and provide certain maintenance
including but not limited to: (1) performing cleaning, painting, decorating, plumbing,
carpentry, and such other normal maintenance and repair work as may be necessary; (2)
performing periodic inspection and minor maintenance required to keep all mechanical
equipment associated with the Marina and the Sport Fishing Facility in good operating
condition, including, without limitation, routine lubrication and maintenance; (3)
performing as deemed appropriate or necessary preventative maintenance programs; (4)
executing on KenCal’s behalf contracts for utilities, vermin extermination, cleaning
service and other necessary and advisable services; (5) paying all bills in connection with
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such activities; and (6) regularly inspecting the physical condition of the Marina and the
Sport Fishing Facility.

2.07 Employ and Supervise Employees.

(a) MBM shall hire, employ, train, pay, supervise, discipline, promote
and discharge all executive staff, employees and personnel necessary for the operation of
the Marina and the Sport Fishing Facility. MBM shall use due care to select qualified,

- competent and trustworthy employees and personnel. All staff shall be reasonably
qualified for their positions, and the direct compensation payable to such persons shall be
comparable to the direct compensation paid to the members of the staff of other
comparable facilities, taking into account the location and size of the Marina and Sport
Fishing Facility. The parties acknowledge and agree the types and rates of direct
compensation currently being provided to employees and personne] of the Marina and
Sport Fishing Facility are comparable to the direct compensation currently being paid to
members of the staff of other comparable facilities.

(b)  All employees at the Marina or the Sport Fishing Facility shall be
employees of MBM solely, and all compensation of such employees shall be paid by
MBM. At no time shall the employees of MBM or any independent contractors engaged
by MBM with respect to the Marina or Sport Fishing Facility Resort or their employees
be considered the employees of KenCal. Upon expiration or termination of this
Apgreement, all workers compensation, unemployment costs, as well as unpaid salaries,
vacation pay, sick leave benefits and other accrued benefits shall be payable by MBM.

(c)  If et any time employees of the Marina or Sport Fishing Facility
become represented by a union or collective bargaining unit, MBM shall hire a third
party representative acceptable to KenCal to negotiate for the best interest of KenCal
with any labor unions representing such employees but any collective bargaining
agreement or labor contract resulting therefrom shall be subject to approval by KenCal,
In addition, it is understood that MBM shall consult with KenCal in advance of, and
during the course of, negotiations with any labor union as to terms acceptable to KenCal.
Any such costs shall be reimbursed by KenCal,

(d)  No personnel or employees of MBM or independent contractors may
occupy a room or use services at the Marina or Sport Fishing Facility for any period
without appropriate payment approved by KenCal.

(e) MBM shall comply in all respects with all laws, rules and
regulations governing its employees, including without limitation, immigration and
naturalization, disability benefits, workers compensation, Social Security, unemployment
insurance, hours of labor, wages, job safety and working conditions, employee benefits,
terminations and severance, and other employer-employee subjects. As the employer of
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all personnel at the Marina and Sport Fishing Facility, MBM shall prepare or cause to be ‘
prepared and be responsible for the execution of filing of all forms, reports and returns
required by all applicable laws, rules and regulations in connection with the
unemployment insurance, workers compensation, disability benefits, job safety,
immigration and naturalization service compiiance and reporting, tax withholding,
pension, if any, profit sharing or other employee benefit plans and Social Security, and all
health insurance related matters and other employer employee matters. If any violations
of such applicable legal requirements shall occur as a result of any act or omission by
MBM, all costs, fines and penalties resulting therefrom, if any, shall be paid by MBM
without reimbursement by KenCal.

(f)  KenCal shall reimburse MBM for all out-of-pocket personnel-related
costs, including but not limited to expenses relating to salaries, wages, bonuses, health
insurance, retirement, other compensation or benefits, payroll taxes, payroll processing,
workers compensation insurance, employer liability insurance, unemployment, employee
lawsuits (provided that such lawsuits do not arise out of the gross negligence, willfui
misconduct or fraud on the part of MBM or any officer, shareholder, director, employee
or agent of MBM or any to their affiliated companies or persons), business automobile
insurance and third party fees discussed in Section 2.07(e) above.

2.08 Insurance. .

(a) KenCal's Insurance. Except for the insurance required to be
maintained by MBM pursuant to Section 2.08(b), KenCal shall be responsible for
maintaining in effect policies of insurance covering liabilities actually or potentially
arising from the operation of the Marina and the Sport Fishing Facility. A certificate of
insurance will be provided to MBM upon its written request. All insurance provided for
under this Section shall be effected by policies in form reasonably acceptable to MBM, it
being agreed that MBM accepts the policies described on the certificate of insurance
furnished by KenCal upon the commencement of this Agreement. Such insurance shall
be provided by a company or companies authorized to do business in the State of
California having a policy-holder's rating of not less than A-VII in the most recent edition
of Best's Rating Guide. All policies of insurance to be maintained by KenCal shall, to the
extent possible, name MBM as a named insured and, if commercially obtainable from
KenCal’s insurer, provide for a waiver of subrogation in favor of MBM. Losses under
the policies of insurance shall be payable to the insured parties as their respective
interests may appear.

(b) MBM's Insurance. MBM shall procure and maintain, at all times
during the term of this Agreement, the following:

(i)  Worker's compensation insurance, as required and with the
policy limits required by the laws of the State of California;

5
HAWORD DATAW961. SPRMANAGEMENT\Marins Management (execution) (00379047) (2) (2).nf



(ii)  Employer's liability insurance, with policy limits of
$1,000,000 each accident, $1,000,000 disease each employee and $1,000,000 disease .
policy limit; ’

(iii)  Business automobile liability insurance, applicable to any
automobile, including owned, non-owned and hired automobiles, utilized arising out of or
related to MBM's performance under this Agreement, with a policy limit of not less than
$1,000,000 combined single limit each accident; and '

(iv)  To the extent possible, Commercial General Liability
insurance covering bodily injury (including personal injury) and property damage with a
combined single limit of not less than $1,000,000 per occurrence and $2,000,000 annual
aggregate.

If the insurance referred to in this Section 2.08(b) can be obtained at lower
premiums and otherwise on terms and conditions more advantageous to KenCal under
blanket insurance policies available to KenCal, upon KenCal's request MBM shall place
the insurance at KenCal's direction; provided that such policies shall be of the same type
and character and shall be issued by a company or companies authorized to do business
in the State of California having a policy-holder’s rating of not less than A-VIII in the
most recent edition of Best's Rating Guide,

(c)  Policies and Endorsements. All insurance provided for under the
Section 2.08(b) shali be effected by policies in form reasonably acceptable to KenCal.
Such insurance shall be provided by a company or companies authorized to do business
in the State of California having a policy-holder's rating of not less than A-VII in the
most recent edition of Best's Rating Guide. All policies, except the Workers'
- Compensation policy, shall be: (1) written on an occurrence form; (2) provide cross-
liability coverage under the standard Insurance Services Office (ISO) separation of
insureds clause; and (3) if commercially obtainable, provide for a waiver of subrogation
in favor of KenCal. All policies of insurance provided for under Section 2.08(b) shall, to
the extent possible, provide: (a) that such policy shall not be cancelled or materially
changed without at least 30 days' prior written notice to KenCal and MBM; and (b) such
other endorsements as KenCal may require.

(d) Named Parties. All policies of insurance to be maintained by MBM
in the name of MBM shall, to the extent possible, name KenCal and its officers,
managers, agents and employees as additional insureds. Losses under the policies of
insurance shall be payable to the insured parties as their respective interests may appear.

()  Waiver of Liability, MBM and KenCal each waive any and all
rights of recovery against the other (and against the affiliates, members, managers,
directors and officers of the other party) for loss of or damage to property of such
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waiving party or its property or the property of others under its control, to the extent such i
loss or damage is covered by the insurance maintained or required to be obtained by such
waiving party, provided that this waiver does not apply to any rights that any party may

have to insurance proceeds from their respective insurance policies at the time of such i
loss or damage. Each party obtaining any of the insurance described in this Agreement ‘-
shall, if commercially possible, obtain from their insurance carriers a consent to such ;
waijver. All insurance policies obtained by MBM pursuant to this Agreement shall be '
primary and non-contributory to any insurance maintained by KenCal. f

2.09 Compliance with Laws and Agreements. MBM shall use reasonable efforts
to comply with and cause the Marina and Sport Fishing Facility to comply with all .
present and future laws, ordinances, orders, rules, regulations and requirements in all
material respects which may be applicable to the Marina or the Sport Fishing Facility,
and obtain all necessary permits for the Marina and the Sport Fishing Facility. MBM
shall also comply with and cause the Marina to comply with all terms, covenants and
provisions contained in any wharfage or other contract affecting the Marina or the Sport
Fishing Facility, as necessary to permit KenCal to comply with its contractual obligations
thereunder. MBM shall comply, and shall cause all contractors and subcontractors to
comply with the California Public Employee's Retirement System Statement of
Investment Policy for Responsible Contractor Program attached hereto as Exhibif 4. In
addition, MBM shall use reasonable efforts to cause the Marina and Sport Fishing '
Facility to comply with all applicable covenants and provisions of any mortgage or other
financing encumbering the Marina or Sport Fishing Facility; and take all necessary steps
to prevent the creation of any lien or encumbrance or security interest against the Marina
or Sport Fishing Facility arising from the operation thereof, and notify KenCal
immediately in the event a lien is asserted.

2.10 Marketing and Advertising. MBM shall, subject to KenCal's consent,
establish the policies and procedures which it deems necessary or advisable for directing
the marketing activities of personnel engaged by or on behalf of KenCal relating to the
Marina or the Sport Fishing Facility, MBM shall cause KenCal te advertise in such
media and to the extent MBM deems necessary and appropriate, subject to the approval
of KenCal.

2.11 Agreements. MBM shall have the authority to negotiate and execute on
behalf of KenCal such agreements that do not exceed one year which MBM deems
reasonably necessary or advisable for the furnishing of utilities, services, concessions and
supplies, for the maintenance, repair and operation of the Marina or Sport Fishing
Facility and such other agreements which may benefit the Marina or Sport Fishing
Facility, or be incidental to the matters for which MBM is responsible hereunder.

2.12 Licenses, I.eases and Concession Agreements. MBM shal] use its :
reasonable discretion to establish the terms and conditions of occupancy by slip tenants at
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the Marina and for the operation of sport fishing vessels at the Sport Fishing Facility.
MBM shall review the existing wharfage contract at the Marina; if in MBM’s
professional opinion the wharfage contract can be substantially improved, it will make
such recommendation to KenCal. Any agreement with a term longer than one year must
be approved by KenCal.

2.13 Control System. MBM shall maintain an appropriate control system for all
materials, supplies, inventory and equipment purchased pursuant to the terms hereof for
the efficient operation of the Marina and the Sport Fishing Facility.

2.14 Qperating Accounts and Depository Accounts. MBM shall establish and
maintain for both the Marina and the Sport Fishing Facility separate operating accounts
(the “Operating Accounts™) in a federally-insured national or state institution qualified to
engage in the banking or trust business and otherwise approved in writing by KenCal (the
“Depository"), which accounts shall be in the name of and the exclusive property of
KenCal and shall be solely for the operation of the Marina and the Sport Fishing Facility
and not for the operation of MBM or others. This account shall be maintained under any
. guidelines established by KenCal including those set forth on Exhibit B. MBM shall not
be held liable in the event of bankruptcy or failure of a Depository. '

2.15 Payment of Operating and Capital Expenses. MBM shall pay in a timely
manner all expenses of the Marina and the Sport Fishing Facility from the associated

perating Accounts in accordance with the Approved Budget and the conditions contained
in this Agreement. It is the intent of this Agreement that all expenses of the Marina and
the Sport Fishing Facility be paid for by KenCal. Accordingly, unless otherwise
provided herein but only to the extent provided for in the Approved Budget or as
approved by KenCal, all expenses incurred by MBM by or on behalf of KenCal, or in
connection with the administration and supervision of the Marina or the Sport Fishing
Facility shall be borne by KenCal. KenCal and MBM will establish a monthly funding
request and funding system that will provide MBM the necessary funds in the Operating
Accounts to pay all related Marina and Sport Fishing Facility expenses on a timely basis.
If an Operating Account does not have the necessary funds to pay all related Marina or
Sport Fishing Facility expenses in accordance with the Approved Budget or as otherwise
approved by KenCal, KenCal hereby agrees to fund such shortfall not later than ten (10}
business days after written notice from MBM. If KenCal fails to provide MBM with
sufficient funds to pay all expenses due, MBM may return to KenCal the responsibility to
pay some or all of such expenses by sending the invoices directly to KenCal or otherwise.

2.16 Non-Reoccurring and Extraordinary Expenses. Notwithstanding anything

to the contrary set forth in this Agreement, any non-reoccurring and extraordinary
expense item over $2,500.00 or contract or commitment not terminable on less than thirty
(30) days’ notice without penaity shall require prior KenCal's approval.
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2.17 Books of Record, Reserve, Distributions to KenCal.

(a) MBM shall maintain accurate records of all funds received and
disbursed in connection with MBM’s administration and supervision of the Marina and
the Sport Fishing Facility and such records, together with all supportive and underlying
documentation, shall be available for KenCal’s inspection at all reasonable times upon
five (5) business days’ notice to MBM. All such records shall be maintained in
accordance with generally accepted accounting principles, excluding calculation for
depreciation. MBM shall not dispose of any books or records relating to the Marina or
" the Sport Fishing Facility except upon receipt of the written approval of KenCal. MBM
shall maintain such control over accounting and financial transactions as is standard
practice to protect KenCal’s assets from theft, error or fraudulent activity.

{b)  All books, registers, receipts, documents, warranties, insurance
policies, contracts, leases, correspondence, customer information and any other papers or
the information contained therein which are in any manner connected with the operation
of the Marina or the Sport Fishing Facility are the sole property of KenCal and shali be
delivered to KenCal at the expiration or termination of this Agreement and at any time
during the term of this Agreement upon KenCal's request.

2.18 Reports.

(a)  Periodic Reports. MBM shall prepare and deliver to KenCal using
forms reasonably approved by KenCal the following reports within fifteen (15) days after
the end of each month during the term of this Agreement:

(1) Income Statement (which includes the monthly and YTD
figures and prior year period);

(2) Balance Sheet;
(3)  General Ledger - all accounts (upon request);
(4)  Check Register (upon request);
- (5)  Aged Receivables (upon request);
(6) RentRoll (upon request).

(b)  Other Investigations and Reporting. MBM shall promptly:
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()  Cause to be investigated all accidents and claims for damage
relating to the operation and maintenance of the Marina or Sport Fishing Facility as they
become known to MBM, and shall report the same to KenCal;

(i)  Cause to be investigated all damage to or destruction of the
Marina or Sport Fishing Facility as it becomes known to MBM, and shall report to
KenCal any incident that is material, together with the estimated cost of repair of the
damage;

(iii)  Prepare any and all reports required by any insurance
company as the result of an incident mentioned in this Section;

(iv) Notify KenCal in writing in the event MBM receives notice
of or becomes aware of any violation or circumstances likely to result in violation of any
law, rule or regulation, including any Environment Law (as defined below), and subject
to KenCal's consent take all remedial action necessary in compliance with all applicable
legal requirements;

(v)  Notify KenCal in writing upon receipt of any summons,
notice, demand or similar communication regarding any action or threatened action of
law  or equity or before any regulatory body relating to the Marina or Sport Fishing
Facility or the operation thereof;,

(vi) Notify KenCal in writing of any notice or communication
with an insurance carrier regarding insurance coverage or insurability of the Marina or
Sport Fishing Facility; or

(vii} Notify KenCal in writing of any notice or communication of
any nature written or oral if MBM has reason to believe such communication will or
might represent facts or conditions which could have a material adverse effect on
KenCal, alter the potential liability of KenCal, the Marina or the Sport Fishing Facility,
or will or might result in an increase in the budget for the Manna or Sport Fishing
Facﬂlty

2.19 Audits. If KenCal elects to perform an audit of either the Marina or the
Sport Fishing Facility KenCal shall select and pay for the accounting firm performing the
audit(s); provided that if such audit reveals an under-reporting of revenues or an over-
reporting of expenses in excess of $10,000.00 or twenty percent (20%), whichever is less,
MBM shall pay all costs of such audit. KenCal or its authorized agent may review the
bookkeeping accounts or other records pertaining to the Marina and the Sport Fishing
Facility at any time during regular business hours subsequent to giving MBM five (5)
business days’ advance written notice.
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2.20 Legal Actions. MBM shall cause to be instituted, on behalf and in the
name of KenCal, any and all legal actions or proceedings MBM deems necessary or
advisable to collect wharfage fees or other income due to KenCal with respect to the
Marina or the Sport Fishing Facility, or to oust or dispossess tenants or other persons
unlawfully in possession of slip or wharf space, and to collect damages from breach
thereof or default thereunder by Marina tenants or occupants, provided that no action may
be brought nor settlement made without KenCal’s approval, except for the execution of
liens in order to facilitate the collection of unpaid rent. The costs of all such legal actions
or proceedings shall be borne by KenCal. MBM shall also defend, at KenCal’s expense,
-any and all actions and proceedings brought by slip tenants or other customers of the
marina or the Sport Fishing Facility, or suppliers, vendors and similar persons relating to
the Marina or the Sport Fishing Facility, and KenCal shall be responsible for satisfying
and paying the costs of defending all such claims to the extent not covered by insurance
and any judgment therein entered; provided that KenCal may elect to undertake its own
defense, at its cost and expense. KenCal shall also compensate MBM for out-of-pocket
costs incurred.

2.21 Limitations on MBM's Authority. MBM shall not have the authority to,
and shall not:

(a)  Sell, assign, transfer, delegate or pledge any rights, compensation,
duties or obligations under this Agreement;

(b)  Contract to finance, mortgage, ground lease, lease (except
Sportﬁshmg Operating Agreements and Marina slip leases), hypothecate, encumber or
otherwise pledge the Marina or the Sport Fishing Facility or any portion thereof;, ‘

(c)  Except as otherwise approved by KenCal in writing, enter into
service contracts which are not terminable without penalty at the option of either MBM
or KenCal for any reason on thirty (30) days’ or less notice;

(d) Enter into any agrecment for the sale of Marina or Sport Fishing
Facility, or any portion thereof; and

(e)  Except as otherwise approved by KenCal in writing or contemplated
by an Approved Budget, (1) remove, permit or cause the removal of any equipment or
personal property of KenCal from the Marina or Sport Fishing Facility except in the
ordinary course of business; (2) promote or permit the use of ali or any portion of the
Marina or Sport Fishing Facility (including, without limitation, personal property,
equipment, facilities and amenities) to be used on-site by or for the benefit of any third
party, without in each instance charging the applicable rent, charge, fee or assessment in
connection therewith; (3) permit or cause the Marina or Sport Fishing Facility or any
portion thereof to be used for any purpose unrelated to the operation thereof and the
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performance of MBM’s duties or fulfillment of MBM’s obligations hereunder; (4) rent or
license space in the Marina or Sport Fishing Facility by written lease or agreement for a
stated term in excess of one (1) year; (5) alter the building or other structures of the
Marina or Sport Fishing Facility; or (6) make any agreements the term of which exceeds
one year unless terminable on thirty (30) days’ notice at the will of KenCal, without
penalty or the payment of a surcharge.

2.22 Restrictions. Notwithstanding anything to the contrary set forth in this
Agreement, MBM shall not be required to do, or cause to be done, anything for the
account of KenCal (i) which may make MBM liable to third parties or (ii) which may not
- be commenced, undertaken or completed because of acts of God, strikes, governmental
regulations or law, acts of war or other types of events beyond MBM’s control whether
similar or dissimilar to the foregoing.

2.23 Limitation. KenCal acknowledges that the nature and extent of MBM’s
ability to perform under this Agreement is inherently limited to the availability of
adequate working capital, and KenCal’s cooperation to the extent contemplated hereby or
necessary in order to effectuate MBM’s duties and obligations hereunder. Accordingly,
without limiting KenCal’s rights as expressly provided herein and notwithstanding
anything contained herein to the contrary, KenCal acknowledges and agrees that MBM
shall be expected to carry out its duties and obligations hereunder in a manner consistent
with a reasonably diligent administrator and supervisor of a marina and a sport fishing
operation of capacities. '

2.24 KenCal Decisions. Unless otherwise expressly provided for herein, in the
event that MBM requests KenCal’s approval of an action that MBM deems necessary to
avoid a material loss of the value of the Marina or Sport Fishing Facility, or to correct a
condition that would jeopardize the health, safety, or welfare of persons entering onto the
Marina or Sport Fishing Facility, if KenCal does not respond to MBM’s request within
ten (10) business days after receipt of the request, MBM shall send a second request by
messenger or registered or certified mail. If KenCal does not respond within five (5)
business days after delivery of such second request and if MBM still deems the action

necessary to avoid a material loss of the value of the Marina or Sport Fishing Facility, or .

to correct a condition that could jeopardize the health, safety or welfare of persons
entering onto the Marina or Sport Fishing Facility, MBM may undertake such action
without waiting for further approval of KenCal,; provided that if such action requires
aggregate expenditures in excess of $10,000, KenCal's express approval shall be
required.

2.25 Related Parties. It is expressly agreed by the parties hereto that without the
prior written consent of KenCal in each instance, MBM shall not, in connection with the
performance of its duties hereunder, purchase any supplies, equipment or other items
from or make any commitments with or otherwise employ or deal with any person, firm,
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company, partnership or other entity which is controlled by MBM or in which MBM and
its employees, or any parties controlling MBM, have a material direct or indirect
financial interest or relation.

2.26 AnnualPlan and Budget. On or before November 15 of each calendar year
(except the remaining portion of 2006), MBM shall prepare and provide to KenCal for its
review and approval MBM's proposed operating plan and budget, which operating plan
and budget shall contain reasonable estimates of gross revenues and operating expenses
for the ensuing year (the "Annual Plan and Budget"). KenCal shali have thirty (30) days
from its receipt of the proposed Annual Plan and Budget to approve or disapprove the
Annual Plan and Budget. If KenCal disapproves of the Annual Plan and Budget, it shal}
identify the line items it disapproves and the remaining items shall be approved. Until
- such time as MBM and KenCal are able to reach complete agreement over the Annual
Plan and Budget, MBM may operate the Marina and Sport Fishing Facility under the
proposed form of Annual Plan and Budget substituting those items still under dispute
with items taken from the prior year's Approved Budget, Once the Annual Plan and
Budget is approved (such approved Annual Plan and Budget, the "Approved Budget"),
MBM may incur the expenditures and implement the provisions of the Annual Plan and
Budget and, absent prior approval from KenCal, MBM may not exceed amounts set forth
in the Approved Budget by more than ten percent (10%) in the aggregate. For calendar
year 2006, MBM shall operate the Marina and Sport Fishing Facility in accordance with
the Approved Budget attached hereto as Exhibit C.

2.27 Environmental Matters. MBM shall not use, generate, manufacture, store
on, dispose of, produce, bring onto, or otherwise introduce to the Resort any Hazardous
Material (as defined below), except those typically used in prudent and safe operations of
the Marina, Sport Fishing Facility and fuel dock. For purposes of this Agreement,
"Hazardous Materials" means and includes asbestos or any substance containing
asbestos, polychlorinated biphenyls, any explosives, radioactive materials, chemicals
known or suspected to cause cancer or reproductive toxicity, pollutants, effluents,
contaminants, emissions, infectious wastes, any petroleum or petroleum derived waste or
product or related materials and any items defined as hazardous, special or toxic
materials, substances or waste under any Environmental Law, or any material which shall
be removed from the premises pursuant to any administrative order or enforcement
proceeding or in order to place the premises in a condition that is suitable for ordinary
use. "Environmental Laws" means all federal, state and local laws (whether under
common law, statute or otherwise), ordinances, rules, regulations and guidance
documents now in force, as amended from time to time, in any way relating to or
regulating human health or safety, industrial hygiene or environmental conditions,
protection of the environment, pollution or contamination of the air, soil, surface water or
groundwater, and includes, without limitation, the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. §9601, et seq., the
Resource Conservation and Recovery Act, 42 U.S.C. §6501, et seq., the Clean Water Act,
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J3US.C §1251 et seq., the Clean Air Act, as amended, 42 U.S.C, §7401 et seq., the
Occupational Safety and Health Act, 29 U.S.C. §651 et seq., the Hazardous Materials
Transportation Act, 49 U.S.C. §1801 et seq., the Federal Water Pollution Control Act, 33
U.S.C. §1321 et seq., and the Toxic Substances Control Act, 15 U.S.C. §2601 et seq., and
the amendments, regulations, orders, decrees, permits, licenses or deed rcstnctlons now
or hereafter promulgated thereunder.

2.28 Liquor Licensing. MBM shall, as soon as practicable following the date
hereof and in no event later than January 10, 2006 apply for, and diligently pursue, such
alcoholic beverage licenses so as to permit the same level and character of liquor service
as is available at the Marina and the Sport Fishing Facility on December 1, 2005, MBM
shall take such steps 50 as to cause such licenses to be issued on or prior to March 15,
2006, and shall comply with all applicable laws, rules and regulations so as to keep such
licenses in full force and effect during the term of this Agreement. Upon request of
KenCal, MBM shall take such steps to transfer such licenses to KenCal or its designated
assignee.

2.29 Compliance with Anti-Terrorism Laws. MBM shall take commercially
reasonable steps to establish that each of its equity owners and each marina tenant (i) is
not currently identified on the list of specially designated nationals and blocked persons
subject to financial sanctions that is maintained by he U.S. Treasury Department, Office
of Foreign Assets Control (currently accessible through the Internet at
www treas.gov/ofac/t] 1sdn.pdf or any other similar list maintained by the U.S. Treasury
Department, Office of Foreign Assets Control pursuant to any applicable law (or if such
list does not exist, the similar list then being maintained by the United States), including
trade embargo, economic sanctions, or other prohibitions imposed by Executive Order of
the President of the United States; and (ii) is not a person subject to any trade restriction,
trade embargo, economic sanction, or other prohibition under federal law, including the
International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 et seq., The Trading
with the Enemy Act, 50 U.S.C. App. | et seq., and any executive orders or regulations
promulgated thereunder. MBM and KenCal acknowledge and agree that any and all
direct, third party out-of-pocket costs incurred by MBM in complying with this Section
2.29 (including, in MBM’s reasonable discretion, the engagement of a third party
contractor to enable MBM to comply with this Section 2.29) shall constitute reimbursable
expenses under Section 2.15 hereof

ARTICLE Il
Indemnification

KenCal shall indemnify, defend and hold each of MBM, all persons and
companies affiliated with MBM, and all officers, shareholders, directors, employees and
agents of MBM and of any affiliated companies or persons (collectively, the
“Indemnified Persons™) harmless, and release each of such Indemnified Persons, from
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any and all costs, expenses, attorneys” fees, suits, liabilities, judgments, damages, losses
and claims (collectively, the “Claims”) arising (or where the facts or circumstances
giving rise to the Claim occurred) during the term of this Agreement and incurred by the
Indemnified Persons in connection with the administration or supervision of the Marina
or Sport Fishing Facility pursuant to this Agreement, arising from any cause other than
that arising from the gross negligence, willful misconduct or fraud on the part of the
Indemnified Persons. MBM hereby agrees to indemnify, defend and hold KenCal, all
persons and companies affiliated with KenCal, and all officers, shareholders, directors,
employees and agents of KenCal and any affiliated companies or persons harmless, and
to release KenCal, from any and all Claims in connection with the administration and
supervision of the Marina and the Sport Fishing Facility arising from its gross negligence,
willful misconduct, or fraud. The provisions of this Section shall survive the termination
of this Agreement,

ARTICLE IV
Compensation

KenCal agrécs to pay MBM and MBM agrees to accept, as full and complete
consideration for all undertakings herein provided or contemplated, the following:

(a)  The Sport Fishing Facility. The greater of three percent (3%) of the
Sport Fishing Facility’s gross monthly revenue for the preceding month (on a cash
basis), or $3,500.00 per month, for a total $42,000.00 minimum yearly payment for
MBM'’s services in connection with the Sport Fishing Facility;

(b)  The Marina. The greater of two percent (2%) of the Marina’s gross
monthly revenue for the preceding month, or $1,600.00 per month (on a cash basis), for a
tota! $19,200.00 minimum yearly payment for MBM’s services in connection with the
Marina; and

(¢)  Administration Fee. A monthly administration fee in the amount
of $500.00.

. (d)  Additional Projects. To the extent that MBM is requested by
KenCal to perform services outside the scope of the normal contract day-to-day
administration, including but not limited to legal administration and capital improvement
administration, and supervision of the Marina and Sport Fishing Facility, a separate fee
will be mutually agreed upon, in writing, prior to the commencement of any such project.
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ARTICLE V
Duties of KenCal

KenCal shall cooperate with MBM in the performance of its duties under this
Agreement in a manner consistent with the purposes and intents of this Agreement.
KenCal shall give MBM access to all files, books and records of KenCal relevant to the
Marina and Sport Fishing Facility, and execute all documents and instruments that
KenCal and MBM agree are necessary or advisable to enable it to carry out its
administration and supervision of the Marina and the Sport Fishing Facility.

ARTICLE VI
Term

6.01 Term. This Agreement shall become effective on the date of last execution
below and, unless earlier terminated pursuant to Section 6.02, shall continue in full force
and effect for a term of one (1) year with the contract to thereafter be terminable by either
party on thizrty (30) days' notice unless sooner terminated pursuant to the terms hereof.,

6.02(a) Termination by KenCal. KenCal may terminate this Agreement upon
notice to MBM if (i) MBM or any of its employees commit an act of fraud with respect to
its obligations hereunder; (ii) is convicted of or pleads nolo contendre to a felony (or
misdemeanor involving moral turpitude) in connection with its obligations hereunder;
(iii) fails to perform any of its material obligations and such failure or breach is not
curable or is not cured within thirty (30) days after written notice from KenCal; (iv)
becomes insolvent, has a receiver appointed for it, admits in writing its inability to pay its
debts as they become due, files bankruptcy or has an involuntary bankruptcy action filed
against it; (v) KenCal’s lease with the City of San Diego is terminated for any reason.

6.02(b) Termination on Sale. KenCal may terminate this Agreement at any time
upon ninety (90) days’ written notice, in the event of a sale of the property to a non-
related third party.

6.02(c) Termination for Casualty. If a material portion of the Marina shall suffer a
casualty or condemnation which has a material adverse affect on the operations of the
Marina and such casualty or condemnation is not capable of being substantially cured or
ameliorated within ninety (90) days, either party may terminate this Agreement,

6.03 Termination by MBM. MBM may terminate this Agreement upon notice to
KenCal if (i) KenCal commits an act of fraud with respect to its obligations hereunder;
(ii) is convicted of or pleads nolo contendre to a felony (or a misdemeanor involving
moral turpitude) in connection with its obligations hereunder; (iii) fails to perform any of
its material obligations hereunder or otherwise commits a material breach of this
Agreement and such failure or breach is not curable or is riot cured within thirty (30) days
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after written notice from MBM,; or (iv) KenCal becomes insolvent, has a receiver
appointed for it, admits in writing its inability to pay its debts as they become due, files
bankruptcy or has an involuntary bankruptcy action filed against it. :

Except as otherwise provided in Section 6.03, an election to terminate under this
Section 6.03 shall require thirty (30} days’ advance written notice.

6.04 Responsibilities upon Expiration or Termination.

(a)  Upon the expiration or termination of this Agreement, MBM shall
peacefully vacate and surrender the premises and shall within thirty (30) days, without
necessity of demand or notice, deliver the following to KenCal, or KenCal’s appointed
agent, on the effective date of termination or on such earlier date as requested by KenCal:

‘ (1) A final accounting reflecting the balance of income and :
expenses for the Marina and Sport Fishing Facility; i

(2)  Any balance of monies, as verified by the final accounting
described in clause (1) of this Section, remaining in the Operating Account, together with
any other monies of KenCal held by MBM with respect to the Marina and Sport Fishing
Facility;

(3)  Allfiles, records or documents of any kind, including but not
limited to, contracts, leases (including equipment leases), warranties, bank statements,
employment records, rate schedules, customer lists, plans and specifications, inventories,
correspondence, receipts, paid and unpaid bills or invoices and maintenance records, sent
at KenCal's expense;

(4)  All other documents and information relating to the Marina
and Sport Fishing Facility reasonably necessary for KenCal or KenCal’s designee to
assume the immediate management thereof. The obligation of MBM to deliver the
foregoing shall survive the termination of this Agreement;

(5) MBM shall be available to answer questions about the :
material provided in accordance with Subsection (a). L

(b)  For a period of thirty (30) days following termination of this
Agreement, MBM shall, and shall make its employees available to, cooperate and assist
KenCal with the transition of the management and operation of the Marina and Sport
Fishing Facility to another manger or managers. In addition, MBM shall, at the request
of KenCal, assign and transfer to KenCal (a) all contracts, leases and other agreements
regarding the Marina and Sport Fishing Facility that are assignable and not MBM's
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Intellectual Property and (b) all right, title and interest in and to all permits and licenses,
if any, held by MBM in connection with the Marina and Sport Fishing Facility.

. (¢)  Upon expiration or earlier termination of this Agreement, the parties’
obligations with respect to this Agreement will terminate, except as to liabilities or claims
of either party that have accrued or arisen before the termination date, Notwithstanding
the foregoing, all provisions of this Agreement that are expressly or by implication to
remain in force after the termination of this Agreement (including Sections 2.07(¢) and
2.27 and Articles Il and VII) will survive the expiration or earlier termination of this
Agreement. .

ARTICLE VII
MISCELLANEOUS PROVISIONS

7.01 Notices. Any and all notices required or which either party herein may
desire to give to the other shall be made in writing and shall be given by certified or
registered mail, postage prepaid, return receipt requested, or by recognized overnight
courier, such as Federal Express or Airborne Express, and shall be deemed to be given on
the third business day following the date of posting in a United States Post Office or
branch post office or one (1) day after delivery to the overnight courier, or by telecopier
with confirmed receipt, and shall be addressed:

To KenCal: KenCal Operating LLC
Attn.: Jena Thomnton
1215 Fourth Avenue, Suite 2400
Seattle, Washington 98161
Fax: 206-624-8515

If a notice is provided to KenCal concerning termination or any breach of
this Agreement by KenCal, a copy of such notice shall also be provided also to:

Cairncross & Hempelmann, P.S.
Attn: John P, Stokke

524 Second Avenue, Suite 500
Seattle, Washington 98104-232
Fax: 206-587-2308

To MBM:  Mr. Greg Greenstein
1.G. Management Co., Inc.
5743 Corsa Avenue, Suite 200
Westlake Village, California 91362
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7.02 Relationship. Notwithstanding anything to the contrary contained herein
MBM shall be an independent confractor performing management functions for KenCal
but shall, at all times, be subject to the provisions of this Agreement with respect to
managerial decisions. S

7.03 Records. All records maintained by MBM with respect to the Marina and
the Sport Fishing Facility shall, at all times, be and constitute the property of KenCal and
shall be surrendered to KenCal in accordance with the terms hereof, at KenCal’s expense.
Nothing herein shall create an agency coupled with an interest. Nothing herein shall be
construed as creating a partnership or joint venture between KenCal and MBM.

7.04 Amendment. This Agreement contains the entire agreement of the parties
and any attempt to change or modify the terms hereof shall be null and void, unless
approved and agreed to in writing by KenCal and MBM.

7.05 Effective Date. This Agreement will become effective on the date of last
execution below.

7.06 Arbitration. Any dispute between the parties hereto with respect to this
Agreement or the performance or breach by any party hereunder shall be submitted to
arbitration in San Diego County, California. The provisions of California Code of Civil
Procedure Section 1283.05 are incorporated herein. In addition to any other relief
awarded by the arbitrator, the prevailing party in such arbitration, as determined by the
arbitrator, shall be entitled to recover costs and expenses incurred, including but limited
to reasonable attorneys’ fees. The written decision of the arbitrator shall be final and
conclusive as to all parties to such dispute. '

7.07 Goveming Law. This Agreement shall be construed, interpreted and
applied in accordance with, and shall be governed by, the laws applicable to the State of
California. _

7.08 Assignment. Neither MBM nor KenCal shall assign this Agreement or any
right or obligation hereunder without the prior written consent of the other party.

7.09 No Solicitation. KenCal shall not solicit nor permit any person or entity
affiliated with KenCal to solicit for employment any of MBM’s on-site employees during
the term of this Agreement.

7.10 Construction. The plural may include the singular and the singular may

include the plural, and this Agreement shall be interpreted in this regard as the context
may require.
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7.11 Headings. All captions and headings herein are inserted only for
convenience and ease of reference and are not to be considered in the construction or
interpretation of any provision of this Agreement.

7.12 Remedies. No failure or delay on the part of any party in exercising any
right, power or remedy hereunder shall operate as a waiver thereof, nor shall any single
or partial exercise of any such right, power or remedy preclude any other or further
exercise of any such right, power or remedy. The remedies provided for herein are
cumulative and are not exclusive of any remedies that may be available to any party at
law or in equity or otherwise.

7.13 Time is of the Essence. Time is of the essence of each provision of this
Agreement.

7.14  Third Parties. Nothing in this Agreement, express or implied, is intended to
confer any rights or remedies under or by reason of this Agreement on any person other’
than the parties hereto and their respective permitted successors and permitted assigns,
nor is anything in this Agreement intended to relieve or discharge any obligations of any
third person or any party hereto or give any third person any right to subrogation or
action over or against any party to this Agreement.

7.15 Merger. This Agreement supersedes all prior agreements or
understandings, written or oral, of the parties hereto relating to the subject matter of this
Agreement, and, together with the writings to be delivered pursuant to this Agreement,
incorporates the entire understanding of the parties hereto with respect to the subject
matter bereof.

7.16 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deemed to be an original and all of which together
shall be deemed to be one and the same instrument, but only after all of the other parties
hereto have executed at best one counterpart to this Agreement,

7.17 Waiver. The waiver of any terms and conditions of this Agreement on any
occasion or occasions shalt not be deemed to be a waiver of such on any future occasions.

7.18 Divisibility. In the event any article, section or paragraph of this
Agreement is deemed illegal or unlawful, the same shall be struck here from, and all
other articles, sections or paragraphs shall remain valid and in full effect.

7.19 Limitation on Liability. Notwithstanding anything to the contrary

contained herein, MBM’s liability under this agreement shall be limited to its gross
negligence, willful misconduct, or fraud.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date
and year first above written.

KENCAL: KENCAL OPERATINGLLC,
A California limited liability company

By: FSTHRILLC,
a Washington limited liability company

By: MTM Management, L.L.C.
a Washington limited liability company,
Member and Manager

By: m
Name: James\Simkins
Title: Mana

MBM: MARINA BAY MANAGEMENT, LLC,
a California limited liability company

By: J.G. MANAGEMENT CO., INC.
a California corporation

) SW

_By: Gr&Greenstein

It resident
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EXHIBITS
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EXHIBIT A - CALPERS Responsible Contractor Program
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CALIFORNIA PUBLIC EMPLOYEES' RETIREMENT SYSTEM
STATEMENT OF INVESTMENT POLICY

FOR
RESPONSIBLE CONTRACTOR PROGRAM

October 14, 2003

This Policy is effective immediately upon adoption and supersedes all previous
Responsible Contractor policies. . :

L PURPOSE

This document sets forth the investment policy (“the Policy”) for the
Responsible Confractor Program (“the Program®). The design of this Policy
ensures that contractors, investors, managers, consultants, or other
participants selected by the Califomia Public Employees’ Retirement System
(“the System") take prudent and careful action while managing the Program.
-Additionally, use of this Policy provides assurance that there is sufficient
flexibitity in controlling investment risks and retums white using contractors.

. INTRODUCTION

- The California Public Employees’ Retirement System (“the System”) has a
deep interest in the condition of workers employed by the System and its
advisors. The System, through the Responsible Contractor Program Policy
(Policy) described below, supports and encourages fair wages and benefits
for workers employed by its contractors and subcontractors, subject to
fiduciary principles conceming duties of loyalty and prudence, both of which
further require competitive retumns on the System'’s real estate investments.

The System endorses small business development, market competition, and
control of operating costs. The System supports many of the ideals
espoused by labor unions and encourages participation by fabor unions and
their signatory contractors in the development and management of the
System’s real estate investments. The System believes that an adequately
compensated and trained worker delivers a higher quality product and
service. This Policy shall complement and in no manner detract from the
System's existing Policy regarding service-disabled California veteran
owned business enterprises. The Policy is consistent with the
recommendations of fiduciary counsel in a letter to the System's General
Counsel dated December 7 1992 and includes provisions for transition,
monitoring, and enforcement. :
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lll.  DEFINITION OF A RESPONSIBLE CONTRACTOR

A responsible contractor, as used in- this Policy, is a contractor or
subcontractor who pays workers a fair wage and a fair benefit as evidenced
by payroll and employee records and who complies ‘with service-disabled
veteran business (SDV/BE) policy. The definition of fair benefits includes, but
is not limited to, “employer-paid family health care coverage, pension
benefits, and apprenticeship programs.” What constitutes a “fair wage” and a
“fair benefit’ depends on the wages and benefits paid on comparable real
estate projects. Fair wages and fair benefits are based upon local market
factors, that include the nature of the project (e.g., residential or commercial
and public or private), comparable job or trade classifications, and the scope
and complexity of services provided.

IV. INITIAL REQUIREMENTS OF THE RESPONSIBLE CONTRACTING
" POLICY : ‘

A Duty of Loyalty - Notwithstanding any other considerations, assets shail
be managed for the exclusive benefit of the participants and the
beneficiaries of The System. The System'’s, as well as its advisors’, duty to
the participants and their beneficiaries shall take precedence over any

other duty.

B.  Prudence - The System’s Board, Staff, and advisors are charged with the
fiduciary duty of exercising the care, skill, prudence, and diligence
appropriate to the task. : :

C. Competitive Return - To comply with duties of loyalty and prudence, afl
investments and services must be made and managed in 2 manner that
produces a competitive risk-adjusted retum.

D. Competitive Bidding - Contractors and their subcontractors  for
construction, maintenance, and services shall be selected through a
competitive bidding and selection process. The purpose of this provision
to encourage fair competition and to seek bids actively from all qualified

" sources within an area, particularly those identified as Responsible
Contractors. Advisors and their subcontractors shall create a bidding
process. that includes notification and invitations to bid, distributed to a
broad spectrum of potential bidders, particularly those identified as
Responsible Contractors.  The review of the bids shall inciude
consideration of loyalty, prudence, and competitive risk-adjusted returns
(factors to be considered include experience, reputation for honesty,
integrity, timeliness, dependability, fees, SDV/BE policy, "and the
adherence to the Responsible Contracting Policy.)

Copyright @ 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction
conlains notice of CalPERS’ copyright as follows: “Copyright © 2003 by CalPERS".
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E.  Local, State, and National Laws - All advisors and their subcontractors
shall observe all local, state, and national taws (including, by way of
ilustration, those pertaining to insurance, withholding faxes, minimum
wage, and health and occupational safety), and The System’s policy
concerning- minorities, women and service disabled California veteran

business enterprises.
V. -SELECTION PREFERENCE OF A RESPONSIBLE CONTRACTOR

If Initial Requirements A through E (see Section Ill. above) are satisfied, The
System expresses a strong preference that Responsible. Contractors be hired.

vi. TRANSITION, ENFO'RCEMENT, MONITORING, AND ADMINISTRATION

A. Applicable Investments and Phasing - This Policy shall apply to all
applicable real estate advisors and single family real estate investments
(and associated advisor and subcontractor contracts and bids arising out-
of those investments). This Policy specifically excludes all indirect,
specialty, and mortgage - investments lacking equity features and their
respective advisors. The Policy shall not initially apply to existing
investments such as hybrid debt or joint ventures. As to this Policy’s
application to existing and future hybrid debt and joint ventures
investments, an implementation study shall be performed for reviewing
these investments. ‘ :

Housing Development Partnership existing on the effective date of this
Policy shall not be amended to incorporate this Policy, but voluntary
compliance is strongly recommended. The practicality, schedule, and
method of extending this Policy in the future, beyond those investments and
contracts described herein shall depend on factors that include the
structure of the investment and the degree of control The System can

exercise. '

B. Noﬁﬁcation - The System shall provide ail applicable current and
prospective real estate advisors with a copy of this Policy.

C. Solicitation Documents - All requests for proposal and invitations to bid
covered by this Policy shall include the terms of this Policy inclusive -of the
Responsible Contractor Self-Certification Form (Appendix 1). Responses
by- bidders shall' include information to assist the Partner/Advisor in
evaluating a bid. :

D. ° Contracts and Renewals - All contracts entered inte after the effective
date of this Policy and pertaining to applicable real estate investments,
including renewals of such contracts, shall include the terms of this Policy.

Copyright © 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction
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E. - Responsibilities - The responsibilities of The System's Staff (“the Staff"),
advisors, property managers, contractors, and unions are defined as
- follows: S

1. The System's Staff shall have the following responsibilities:

a. Reviewing the advisors' annual reports regarding
compliance with the Policy.

b. Developing and maintaining contact lists for all The System’
properties and providing a copy to inquiring parties.

C Reporting periodically to the Investments Committee on
these findings and making recommendations for corrective
action as necessary. The first report shall be six months after
adoption of the Policy.

2. Advisors’ responsibilities shall include the following duties:
" a Communicating the Palicy to all property managers.

b. Reviewing a contract listing for each property prepared by
each property manager. - _

€. . Maintaining a simplified bid summary for each applicabie
contract The summary shall include identifying contract,
successful bidder, and bidders status as Responsible

Contractor.

d Providing an annual report to The System' Staff, describing
their own efforts as well as those by property managers and
their subcontractors.

e. Monitoring and enforcing - the Policy, including the

investigation of potential violations.

f. The Partner/Advisor shall sign and deliver, on their companies
lefterhead, a Partner/Advisor annual Certification stating the
following:

“I certify that for the fiscal year ending June 30, 20XX

(Partner Name) and any agents and/or
subcontractors hired by us, have complied, to the best of my
knowledge, with the Responsible Contractor Policy and more
specifically with the roles and responsibilities stated within
the policy.”

Copyright © 2003 by CalPERS. Reproduction of any part of this manusl is permissible if reproduction
contains notice of CalPERS' copyright as follows: *‘Copyright ® 2003 b y CalPERS™.
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a. Delivering to the property manager or advisor, lists of names
and telephone numbers of Responsible Contractors.

b, Referring interested and qualified Responsible Contractors

to the property manager.
c. Monitoring the local labor markets continually to update the
lists. -

d. Providing technical input as appropriate. _

F. Outreach - The System’ Staff shall develop and maintain a list of all The
System’ properties. The list shall include the property name, address,
advisor and property manager, and telephone number of the property
manager and real estate advisors. The System’ Staff shall provide this list
to anyone who requests a copy. Actual contract expiration inquiries shall
be referred to the property level. Property managers shall provide
solicitation documents to any potentia! contractor who, has in writing,
expressed an interest in bidding for the relevant contract.

G. Minimum Contract Size - The Policy shall absolutely apply to all contracts
of a minimum size of $50,000. Minimum contract size refers to the total
project value of the work contracted for and not to any desegregation by
trade or task. For example, a $50,000 contract to paint two buildings in a
single office complex would not be treated as two $25,000 contracts, each
less than the minimum contract size. Desegregation designed to evade
the requirements of the Policy is not permitted.

H. Applicable Expenditures Categories - The Policy shall apply to tenant
improvements, capital expenditures, and operational service contracts
* (such as cleaning). : -

L SDVIBE Policy - Satisfaction of the System’ SDV/BE Policy is a
necessary condition before the System, acting through its contractors, hires
a Responsible Contractor. Advisors and Contractors shall provide a
certification statement of SDV/BE compliance or documentation of good
faith efforts. Advisors shall collect and retain adequate data documenting
their compliance with this- Policy and shall be prepared to produce this data

_ for review by the Staff when requested.

J. Fair Wage, Fair Benefits, Training - The Policy avoids a narrow
definition of “fair wage”, “fair benefits’, and “training® that might not be
practical in all markets. Furthermore, the Policy does not require a
“prevaiting wage”, as defined by govemment surveys. Instead, the Policy
looks to local practices concerning type of trade and type of project. The

Copyright © 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction
contains notice of CalPERS’ copyright as follows: “Copyright © 2003 by CalPERS”,



RESPONSIBLE CONTRACTOR FPOLICY - ' Page 5 of 12

3. | Property managers éhall have responsibility for the following duties:

a.

Communicating in bid documents the Responsible
Contractor Program Policy to contractors seeking to secure
construction or building service contracts.

‘Communicating about the Policy to any interested party.

Ensuring there is a competitive bidding process, inclusive of
potentially eligible Responsible Contractors.

- Requiring that bidders provide to the property manager a

Responsiblé Contractor self-certification on a form approved
by The System.

Preparing and sending to advisors a contract listing for

applicable service contracts for each property under
management. The building trades and service trades and
other potential bidders will have access to this list.

Providing advisors with a simpiified bid summary for each
contract. :

Providing property level annual report information to
advisors.

Maintaining. documentation for successful bidders.

Seeking from trade unions/service unions input in the
development of Responsible Contractor lists.

Maintaining a list of any interested Responsible Contractors.
(Names, addresses and telephone numbers).

4, - Contractors shall have the responsibility for the following duties:

a.

Submitting a Responsible Contractor self-certification on a
form approved by The System to the property manager.
Communicating to subcontractors the Responsible
Contractor Program Policy.

Providing the property manager with Responsible Contractor
documentation. '

S. Trade unions/service unions shall perform the following tasks:

Copyright © 2003 by CalPERS. Reproduction of an y part of this manual is permissible if reproduction
contains notice of CalPERS’ copyright as follows: “Copyright ® 2003 by CalPERS".



RESPONSIBLE CONTRACTOR POLICY : Page 7 of 12

' Policy recognizes that practices and labor market conditions vary across
the country and that flexibility in its implementation is very important.

in determining “fair wages” and “fair benefits” conceming a specific
contract in a specific market, items that may be considered.include local
wage practices, state laws, prevailing wages, labor market conditions, and
other items.

In place of a prevailing wage standard, the Policy requires a broad
outreach and competitive bidding program, as described in Section IIl. D,
-'and V. F and L. This program is premised upon the availability of a list of
. Responsible Confractors in every market in which The System directly .
owns a property. While advisors, their property managers and contractors
are responsible for gathering and analyzing infomation relevant in
identifying and hiring @ Responsible Confractor, compilation of this list
does not depend solely on the advisars, property managers, or contractors.
Instead, this Policy invites the various local trades to suggest contractors,
which in their view, qualify as Responsible Contractors. Sources of
information ‘include local building and service trade councils, builders
associations, and governments. '

K Annual Review and Data Forms - A proposed Responsible Contracting

annual report is required with this Policy. The annual review of Advisors’

. compliance with the Policy shall coincide with the SDV/BE review.

Advisors shall present summary data in a format described and approved

by the System. The annual review of advisor compliance shall provide The
System' Staff with good faith evidence of monitoring and enforcement.

The annual review shall determine whether each advisor, property
manager, and contractor conducted a good faith outreach program and a
competitive bidding process that includes responsible contractors. If a
potential, responsible contractor does not réspond to the invitation to bid,
then the advisor, property manager, or contractor has acted properly. For
each bidder, the advisor, property manger, or contractor is cbliged to
gather appropriate responsible contracting information and make a
judgment conceming the five initial requirements described in Section lll. If
there are instances in which an advisor, property manager, or contractor
failed to comply with this Policy, The System' review of the advisors,
property managers, or contractors shall focus on the overall pattern of
conduct and not any one specific incident. ‘

L. Competitive Bidding - Property managers and contractors shall give
notice for applicable bids in local trade publications, bulletin boards, and
union building trades councils. Property managers shall seek input from
building trades councils for developing lists of responsible contractors for
inclusion in the bidding process. ‘

Copyright © 2003 by CalPERS. Reproduction of ény partof this manual is permissible if reproduction
conlteins notice of CalPERS’ copyright as follows: “Copyright @ 2003 by CalPERS”,



RESPONSIBLE CONTRACTOR POLICY - Page 8 of 12

Property managers may choose a reasonable number of contractors to
invite to bid from the list of responsible contractors. Given the. time and
expense required to solicit and evaluate bids, it is not essential that
advisors, property managers, and contractors invite all potential bidders.

The property manager must ensure that there is a competitive bidding
_process, which is inclusive of potentially eligible responsible contractors.
Large numbers of bidders does not necessarily assure inclusion. Property
managers must take care in ensuring those bidders include potentially
eligible responsible contractors.

Aithough the Policy does not require hiﬁng union workers, the trade unions
will be invited to participate in the following:

1. Deliver to the property manager or advisor lists of names and
telephone numbers of responsible contractors including those
responsible contractors who expressed any interest in bidding.

2..  Continually monitor the local markets, updating the lists.
Property managers shall maintain these lists supplied by the
trade unions. '

M. Neutrality - The System supports a position of neutrality in the event there
Is a legitimate attempt by a labor organization to organize workers
employed in the construction, maintenance, operation, and services at a
System owned property.

‘Resolution of any interjurisdictional trade disputes shall be the
responsibility of the trades and the various state and national building
.trades councils. This Policy does not call for any involvement by the
advisors, property managers, or contractors in interjurisdictional trade
disputes.

N. Enforcement - This System shall place a non-complying advisor or
property manager on a probation watch list. If the advisor or property
manager does not modify this pattern of conduct, even after discussions
with The System’ Staff, the System shall consider this pattem of conduct
along with other information when it reviews the advisor or property
manager contract for possible renewal.” The key indicator is a pattern of
conduct that is inconsistent with the provisions of the Policy.

Advisors, property managers, and contractors that have not hired

~ responsible contractors in the past may still bid for contracts. However,
after the award of such contracts the System shall review its compliance
with the Policy.

Copyright © 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction
contains notice of CalPERS’ copyright as follows: “Copyright © 2003 by CalPERS”,



RESPONSIBLE CONTRACTOR POLICY Page 12

The System does not require that advisors, property managers, or
contractors use any particular system for compliance. However, from time
totime, The System’ Staff may disseminate information and suggestions
regarding efficient ways for complying with this Policy.

Copyright © 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction
contains notice of CalPERS’ copyright as follows: *Copyright © 2003 by CalPERS”,
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CERTIFICATION OF RESPONSIBLE CONTRACTOR STATUS
NEORMATIE

Company Name
Address

City

Telephone Number () Fax Number ()

Ownership Structure (Please check one)

__Sole Proprietorship Partnership Corporation __ Joint Venture Other

Description of Service(s) Provided

Contractor s Llcense #

‘ Please chcck one of the followmg xcs
1. —— Meets all Responsible Contractor requirements
2. _‘_ Meets-none of the Responsible Contractor requirements
3. — Meets certain of the Responsible Contractor requirements (provide &planation below)

If you have checked box 3 above, please provide an explanation below (atrack additional pages if necessary on questions 3, 4 and 5):

Explanation:

4. Has your firm ever been fined, rt_:cci\'/ed an adverse judgment, pcnaltjf, or received any mandated changes to its corporate policy

in the past 18 months resulting from violations of State or Federal labor laws, including but not limited to the National Labor

Relations Board, or Equal Opportunity Commission (i.e. sexual harassment and/or discriminetion violations)? If yes, please

explain.

Explanation:

5. Relative to question #4, are there any complaints that you. are aware of that have been filed with your firm or any entities listed
under question #47 If yes, please oxplain ‘(Affirmative answer(s) to the question will not necessarily disqualify the vendor from’
being the successful bidder. The level of i investigation of the complaints listed in response to the question will be left to the
judgment of the investment partner.)

Explanation:

TARGETED VENDOR STATUS (Refer to definitions on reverse.)

Does your firm meet the definition of service-disabled veteran business enterprise?

Yes _No




R et ol 5 ."!E A -Svs L?“ ,.G '~’-‘.‘.’?!':‘ e 3
On behalf of the above-named company, the undersigned certifies that the information and response provided herein are true,
and accurate as of this date, and he/she is aware that any intentionally misrepresented or falsified information may result in
disqualification from future contracting opportunities.

Signature Date

| Nae (please print) : Tide

complete

This form was prepared for use in compliance with the Responsible Contractor Program Policy of CALPERS,
Any contractor or subcontractor with a minimum contract size of $50,000 should complete this form

Copyright © 2003 by CalPERS. Reproduction of any part of this manual is permissible if raproduction
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INTRODUCTION:

The California Public Employees’ Retirement System (‘CALPERS") has a deep interest in the
condition of workers employed by the System and its advisors. The System, through the
Responsible Contracting Policy, supports and encourages fair wages and fair benefits for workers
employed by its contractors and subcontractors, subject to fiduciary principles conceming duties of
loyalty and prudence, both of which further require competitive retums on the System’s real estate
investments. The System endorses small business development, market competition and control of
operating costs. The System supports many of the ideals espoused by labor unions and
encourages participation by labor unions and their signatory contractors in the development and
management of the System’s real estate investments. The System believes that an adequately
compensated and trained worker delivers a higher quality product and service. This policy is
intended to complement and in no manner detract from existing System policy regarding service-
disabled California veteran owned business enterprises. '

DEFINITIONS:

Responsible Contractor: A contractor or subcontractor who pays workers a fair wage and a fair
benefit as evidenced by payroll and employee records and who complies with CALPERS' service-
disabled veteran business enterprise (SDV/BE) policy. “Fair Benefits" are defined as including, but
not limited to, employer paid family health care coverage, pension benefits, and apprenticeship
programs. What constitutes a “fair wage” and “fair benefit” depends on the wages and benefits paid
on comparable real estate projects based upon local market factors, that include the nature of the
project (e.g. residential or commercial, public or private) comparable job or trade classifications, and
. the scope and complexity of the services provided.

SDVIBE Policy: Cdntractors to the System shall make a good faith effort to comply with
CALPERS annual contract participation goals by directing purchase of goods and services to 3%
service-disabled veteran owned business enterprises. The definitions of these terms are as follows:

Service-Disabled Veteran: A veteran of the military, naval or air services of the United States with
a service-connected disability.

.Service-Disabled Veteran Business Enterprise: A business enterprise which is certified by the

State of California Office of Small & Minority Business of the Department of General Services as
meeting all of the following: (1) it is a business enterprise which is at least 51% owned by one or
more disabled veterans, or, in the case of a publicly-owned business, at least 51% of the stock of
which is owned by one or more disabled veterans. (2) the management and daily business
operations are controlled by one or more disabled veterans (the disabled veterans who exercise
management and control are not required to be the same disabled veterans as the owners of the
business concem), and (3) itis a business concem with its home office in the United States and
which is not a branch or subssidiary of a foreign corporation, firm or other business.

Copyright ® 2003 by CalPERS. Reproduction of any part of this manual is permissible if reproduction



EXHIBIT B - PROCEDURES REGARDING OPERAT. ING ACCOUNTS

MBM will deposit in the Operating Accounts all monies received from the .
operation of the Marina and Sport Fishing Facility and will disburse the same from the
Operating Account for the purposes set forth in Section 2.15. MBM shall not commingle
any funds in the Operating Accounts with KenCal's or MBM's other funds.
Notwithstanding the foregoing as to each of the Operating Accounts, KenCal shall be
designated as an additional signatory thereon entitled, from time to time, to withdraw any
Cash Available for Distribution (as defined below) and to withdraw all or any of the
funds in said accounts upon the termination of this Agreement or in the event that MBM
becomes insolvent, has filed a voluntary petition or is the subject of an involuntary
petition in bankruptcy, insolvency or reorganization under the bankruptcy law or laws of
the State of California. Checks drawn on the Operating Account or other documents of
withdrawal shall be signed by a designated and appropriately insured representative of
MBM approved by KenCal. MBM and such representative(s) shall be removed as
‘authorized signatories on the Operating Account upon termination of this Agreement or
upon KenCal's written direction.

, For purposes of this Agreement, "Cash Available For Distribution" means on any
date the amount contained in the Operating Accounts minus an amount sufficient for the
uninterrupted and efficient operation of the Resort for the succeeding 30 days, taking into

account all operating expenses and all anticipated revenue projected t for such period.

: . 24
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EXHIBIT C- APPROVED BUDGET
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HYATT ISLANDIA
ACTUAL/PROJECTED STATEMENT 2005/2008
WARINA

REVENUE

SCHEDULED RENTS 8% INCR 04/06
‘WASHERIDRYER LEASE
SCHEDULED RENTS - VACANCY
GUEST SLIP RENTS

FINANCE CHARGE

NSF CHARGES

TOTAL REVENUE

EXPENSES:
GENERAL & ADMIN

INSURANCE (PROPERTY AND LIABILITY) 3% INCR
SECURITY

REPAIRS & MAINTENANCE

ADVERTISING & PROMOTIONS

PROFESSIONAL

PROFESSIONAL - JG MGMT 2% .

POSTAQE, PRINTING & STATIONARY

CITY RENT 25% .

PAYROLL & TAXES 3% INCR

PAYROLL ADMINISTRATION

PAYROLL BONUS

PAYROLL PROCESSING

PAYROLL HEALTH INSURANCE

EMPLOYEE RETIREMENT

TOTAL GENERAL & ADMIN

NET INCOME FROM OPERATIONS

ASSUMES NO CHANGE OVER PREVIOUS YEAR.

Actusal &
Projected Projected
2005 2008
TOTAL % TOTAL %
T 1,042430  100.00% 1,135,501  100.00%
361 0.03% 371 0.03%
(15,108) -1.45% (16,456) -1.45%
14,473 1.39% 15,766 1.35%
50 0.00% 50 0.00%
80 0.01% 50 . 0.00%
1,042,268 99.98% 1,135,373 96.98%
23,780 2.20% 24,504 2.16%
7.920 0.76% 8,100 0.71%
24,195 2.32% 28,800 2.54%
2,480 0.21% - 500 0.04%
1,375 0.13% 1,500 0.13%
20,845 2.00% 22,707 2.00%
746 0.07% 850 0.07%
260,155 24.96% 283,843 25.00%
§9,053 5.67% 60,825 5.36%
0 0.00% 2,000 0.18%
3,500 0.94% 4,000 0.35%
600 0.05% 550 0.05%
. 6,865 0.66% 7.000 0.62%
,386 0.13% 1,400 0.12%
412,521 39.66% 446,580 30.33%
629,747 60.42% 888,793 60.67%

THE BUDGET FOR 2006 IS BASED ON PREVIOUS YEARS FIGURES AND IS AN ESTIMATE ONLY.



HYATT ISLANDIA

ACTUAL/PROJECTED STATEMENT 2005/2006

SPORTSFISHING

REVENUE
DIESEL FUEL
DIESEL TAX - FED & STATE
DIESEL SALES TAX - CA PREPAID
REGULAR FUEL
GAS TAX - FED & STATE
GAS SALES TAX - CA'PREPAID
OIL & FUEL ADDITIVES
FISHING LICENSES
- TACKLE - RESALE
FOOD & BEVERAGE
LIQUOR
SUNDRIES
TACKLE RENTAL
BOCKING COMMISSIONS
WASTE TANK'/ DOCKING FEES
CASH OVER (SHORT)
TOTAL REVENUE

COST OF SALES
DIESEL FUEL
REGULAR FUEL
OIL & FUEL ADDITIVES
FISHING LICENSES
TACKLE - RESALE

‘FOOD & BEVERAGE
LIQUOR
SUNDRIES
RENT RODS & REEL PARTS
TOTAL COST OF SALES
GROSS PROFIT -

EXPENSES:
GENERAL & ADMIN

INSURANCE (PROPERTY & INSURANCE) 3% INCR

SECURITY

TRASH REMOVAL

REPAIRS & MAINTENANCE
TELEPHONE '

TAXES & LICENSES

ADVERTISING & PROMOTIONS
PROFESSIONAL FEES
PROFESSIONAL FEES JG MGMT 3%
BANK AND CREDIT CARD CHARGES
OFFICE EXPENSE

POSTAGE, PRINTING & STATIONARY

CITY RENT 3.33% AVG

PAYROLL & TAXES 3% INCR
PAYROLL ADMINISTRATION
EMPLOYEE X-MAS BONUS
MANAGER BONUS

PAYROLL PROCESSING
PAYROLL INSURANCE
EMPLOYEE RETIREMENT

- TOTAL GENERAL & ADMIN / NON-
NET INCOME FROM OPERATION

ACTUAL &
PROJECTED PRCJECTED
2005 2008

TOTAL % TOTAL %
606,460  45.05% 720,845 45.05%
(8,818) 0.57% (8.125) = -0.5"%
(49,460) -3.20% {51,191) -3.20%
481,718 31.168% 498,578 31.16%
(49,828) -3,22% (51.572) -3.22%
{31,066) -2.01% (32,159) 2.01%
1,029 0.12% * 1,806 0.12%
94,778 6.13% 98,085 6.13%
35,102 2.27% 36,331 2.27%
45,912 287% 47,519 2.97%
18,561 1.20% 19,211 1.20%
" 28,284 1.83% 20,285 1.83%
70,172 4.54% 72,628 4.64%
207,268 13.41% 214,522 13.41%
4,488 0.20% 4,643 0.20%
431 0.03% 446 0.03%
1,545,950 100.00% 1,600,056 160.00%
497,742 32.20% 507,697 31.73%
270,555 17.50% 275,066 17.25%
805 0.05% 821 0.05%
90,403 5.85% 92,211 5.76%
23,300 1.51% 23,766 1.49%
34,148 221% 34,831 2.18%
14,657 0.95% 14,950 0.93%
20,067 1.30% 20,488 1.28%
16,636 1.00% 15,847 0.99%
967,213 62.66% 986,557 - 61.66%
578,737 37.44% 613,501 38.34%
43,529 2.82% 44,835 2.80%
‘8,020 0.30% 7,000 0.44%
7,408 0.48% 7,800 0.49%
30,344 1.96% 20,000 1.25%
10,707 0.68% 11,000 0.69%
11,422 0.74% 12,000 0.75%
11,531 0.756% . 12,000 0.75%
7,843 0.51% 3,000 0.18%
48,378 3.00% 48,002 3.00%
22,552 1.46% 23,000 1.44%
6,500 0.45% 7.000 0.44%
1,408 0.10% 1,500 0.09%
49,334 3.19% 53,330 3.33%
150,143 8.71% 154,647 0.67%
o 0.00% 4,000 0.25%
1,850 0.13% 2,100 0.13%
7.804 0.51% 4,787 0.30%
1,044 0.07% 1,150 0.07%
12,838 0.64% 12,800 0.80%
1,321 0.00% 2,172 0.14%
430,764 27.88% 432,133 27.01%
147,973 9.57% 181,368 11.34%

THE BUDGET FOR 2006 IS BASED ON PREVIOUS YEARS FIGURES AND IS AN ESTIMATE ONLY.
THERE ARE NO FIXED CONTRACTS TO SOL!DIFY INCOME OR EXPENSES AND NO GUARANTEE EXPRESSED OR IMPLIED.
THE SPORTSFISHING INDUSTRY IS BASED ON THE RUNNING OF FISH AND IS THEREFORE VERY DIFFICULT TO PREDICT.
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CONSENT TO AGREEMENT

The City of San Diego (“CITY”), as LESSOR under that certain Percentage Lease (“Master
Lease”) entered into with

Islandia Associates, Ltd.

(“LESSEE”) and filed in the Office of the City Clerk on February 9, 1987 as Document RR-
267648, hereby consents to that certain Open Party Boat Operator Agreement (“Agreement”)
between the above LESSEE (“SUBLESSOR”) and

. Fred Thacher, an individual
¢ . d/b/a Phoenix

(“OPERATOR”) dated May 8, 2003. The Agreement shall be subordinate to the Master Lease in
all respects. The CITY is merely approving the OPERATOR and the proposed use, and all terms
and conditions of the Master Lease shall control and supersede any inconsistent or contrary
provisions in the Agreement. The CITY is not bound by any term or condition in the Agreement
which in any way conflicts with or is additional to the provisions of the Master Lease. Further,
pursuant to section 4.02 of the Master Lease, the consent of the City is conditioned upon, and
OPERATOR agrees, that it will keep and perform all covenants, conditions, and provisions of
the Master Lease.

In addition, this consent is subject to the following conditions:
ASSIGNMENT AND SUBLEASING: OPERATOR shall not assign the Agreement or sublet

the premises or any part thereof without the prior written consent of LESSEE and The City of
San Diego. An assignment by operation of law shall automatically terminate this consent.

HOLD HARMLESS: OPERATOR shall assume the defense of, indemnify and hold harmless
LESSEE and CITY, its elected officials, officers, representatives, agents, and employees from all
claims, expenses and liability of every nature, directly or indirectly arising from, or alleged to
have arisen from the operations conducted on the premises leased under the Master Lease, the
condition of the premises, or from any act or omission of OPERATOR, his agents and invitees;
provided, however, OPERATOR’S duty to indemnify and hold harmless shall not include any
claims or liability arising from the established active negligence, sole negligence, or sole willful -
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: OPERATOR shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or condition of or operation
conducted on or from the leased premises. Minimum coverage shall be Two Million Dollars
($2,000,000) COMBINED SINGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shall name “The City of San Diego, its elected officials, officers,
representatives, agents, and employees” as additional insureds. Said policy shall specify that the



policy may not be terminated, altered or canceled without thirty (30) days prior written notice to
CITY by the insurance company.

OPERATIONS: For the purpose of this Consent to Agreement, the “Vessel” includes the
motorboat defined in Section B of the Agreement. The Vessel is required by law to be registered
with California Department of Motor Vehicles and must carry proper registration numbers and
stickers. The Vessel shall be equipped with waterproof map(s) detailing all current regulations
and activity zones for Mission Bay, whale watching and fishing areas, and shall be equipped
with all safety equipment required by law. The Vessel shall be professionally maintained and

- staffed during all operating hours and shall be properly equipped to operate legally within any
public operating areas or as otherwise required by Mission Bay Park or United States Coast
Guard rules and regulations. OPERATOR shall at all times comply with all applicable laws,
statues, ordinances, régulations or “special notices” of the City of San Diego, United States
Coast Guard or any other regulatory agency issued under their authority at the OPERATOR’S
sole cost and expense. The Vessel may not be stored on public property outside the leasehold.
LESSEE and OPERATOR agree that the City Manager or his designee shall have the authority
to immediately revoke this Consent if the City Manager determines that the Vessel is not being
operated in compliance with the terms of this Consent, applicable laws, and regulations or
current boating regulations. '

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence
legal proceedings to collect rent, recover possession, or enforce any other provision of this
Agreement, the prevailing party shall be entitled to an award of reasonable legal costs, including
court and attorney fees. ‘

SUBORDINATION: The Agreement is in effect a sublease of a portion of the premises covered
by the Master Lease between SUBLESSOR and the CITY. The Agreement is subject and
subordinate to the covenants and conditions of the Master Lease notwithstanding any provision
hereof contrary to or in conflict with said Agreement.




Dated ( / ?’A 4

Dated 4‘7 (_p m

Dated IA) l/ 0"{

Dated: /?// 7'07

VEB/cdj
4/07/04

THE CITY OF SAN DIEGO

o Yl )P

Jack D. Farris, Deputy Director

ISLANDIA ASSOCIATES, LTD.
SSE ANDSUBLESSOR
gﬂ: l?%Ymare,@,r\ Toc. 1< Cffgzn |
: ’1\(\6:’"

s

FRED THACHER, an individual
d/b/a Phoenix
OPERATOR

By: j/ ("\
Name:/ [/ &oev2< :
Title: ¢y ar——

APPROVED AS TO FORM AND LEGALITY:

CASEY GWINN, City Attorne

By

{Deputy Cltf Attomey

EAWPO\ZOOMNBALOTSKY\CONSENT TO AGREEMENT FRED THACHER.doc
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Issued Date: July 1, 2004

THIS CERTIFICATE IS ISSUED AS A" MATTER
OF INFORMATION ONLY AND CONFERS NO
RIGHTS UPON THE CERTIFICATE HOLDER.
THIS CERTIFICATE DOES NOT AMEND,
EXTEND OR ALTER THE COVERAGES
AFFORDED BY THE POLICIES BELOW.

CERTIFICATE OF INSURANCE

-~ | PRODUCER

Island. Wide Marine Agency -
3771 Nesconset Hwy. Suite. 212..
So. Setauket, NY 11720 631-444—0700

INSURED

Fred Thacher )
DBA Phoenix Sportfishing
9483 Pennywood Rd.
Santee,CA 92071

COMPANIES AFFORDING COVERAGE

Company A: Indemnity Insurance Co. Of North America
Company B: NY Marine & General Insurance Company
Company C:
Company D:

COVERAGES

THIS IS TO CERTIFY THAT POLICIES OF INSURANCE LISTED BELCOW HAVE BEEN ISSUED TC THE INSURED NAMED ABOVE FOR THE
POLICY PERIOD INDICATED. NOT WITHSTANDING ANY REQUIREMENT TERM OR CONDITION OF ANY CONTRACT OR OTHER
DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDRD BY THE
POLlCIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS, AND CONDITIONS OF SUCH POLICIES.

T 4 F R L0

Pollcy #

" Limits

Coverage . Compan1 Effective Date Expiration Date
f;::‘[":n":’ty“ R I 185032° May 27, 2004 May 27, 2005 1000000 :
Excess P&1- . B MMO-34074ML504 | July 1, 2004 May 27, 2005 *'1000000 )
Dock Liability A NO1185032 May 27, 2004 May 27, 2005 1000000
Pollution
Other:
Excess Dock Liability B MMO0-34074ML504 July 1, 2004 May 27, 2005 1000000

SPECIAL ITEMS

Vessel Name: “PHOENIX” Official #261117

The Certificate Holder is included as Additional Insured with respect to the operation of the herein insured vessel only.

o ﬁrﬁ |
sye;r,&“

CERTIFICATE HOLDER:

City of San Diego

Real Estate Assets Dept.
1200 Third Ave., Ste #1700
San Diego, CA 92101

CANCELLATION: Should any of the above described policies
be cancelled before the expiration date thereof, the issuing
company will endeavor to mail 10 days written notice to the
certificate holder named, but failure to mail such notice shall
impose no obligation or liability of any k| 0}7
its agents or representatives. 7




6314448044
RINE INSURANCE "‘( 16314440044 Aug 19 ‘4 11:34 P.02

Seacousi

AS=URED:  Fred Thacher
DBA Phoenix Sportfishing
EF: .. TIVE: May 27, 2004

ENGORSEMENT #1
INCLUSION OF ADDITIONAL INSUREDS

in »onideration of the premium charged, the City of San Diego is included as an additional insured but
o, - respects operations of the named insured except that liability resulting from the sole negligence of the
adanengl insured:

. of San Diego
125! Estate Assets Dept.

.9 Third Ave. Suite #1700
tae Diego, CA 92101

Ali . er lerms and conditions remaining unchanged.

Te - attached to and made part of Policy # N01185032 of Indemnity Insurance Co. Qf North America.




- OPEN PARTY BOAT OPERATOR AGREEMENT

THIS OPEN PAR'I'I"\ BOAT OPERATOR AGREEMENT (the "Agreement”) is made and
entered into thi 2003 | by and between ISLANDIA ASSOCIATES, LTD. (the
"Owner") and /7 acheir (the "Operator") with respect to the following facts:

A. Owner leases from the City of San Diego, hereinafter, "City", and operates the dock and landing

B.

located at 1551 West Mission Bay Drive, San Diego, California (the "Landing™).

Operator owns and o [.he vesse!l known as EL{@‘A(M , Official’ Number
23502 I‘t”l(-:ra {19 _[make] of approximately.5S feet in length, (the "Vessel™)
as an open party, 1/2 day fishing, 3/4 day fishing, twilight fishing, whale watching, or:private
charter vessel, as agreed upon by Owner and Operator. Only the Vessel dmibed!m this
paragraph, and no other vessel, may occupy wharf space under this Agreement. f

Operator desires to operate the Vessel from the Landing, and Owner desires to allow suich non-
exclusive operation, in each case on the terms and conditions set forth below. 'I‘he person
identified above as the Operator represents by signing this Agreement that he/she is the sole
owner of the Vessel, or that he/she has full authority of all persons or entities with an ownershlp
interest in the Vessel to bind them and the Vessel to the terms and conditions in this Agreement.

NOW THEREFORE, based on the mmcﬁve covenants oontamed herein and other va!uable
consideration, the parties hereto agree as follows:

1.

(@) . Subject to paragraph (b) below, the rights and duties of the parties under this Ageement
shall commence on.5~ ¥ 2003and shallendon$" & 2 vided however, that
this Agreement may, at Owner’s sole discretion, be renewed for successive one (1) year
periods if (1) Operator in not in default of any term in this Agreement and requests such
renewal in writing at least ninety (90) but no more than one hundred twenty (120) days
before the end of the term of the Agreement; and (ii) such renewal request is accepted by
Owner in. writing within thirty (30) days afier receipt thereof unless written notice of
termination has been given ninety (90) days prior to the expiration of said term by either
Owner or Operator.
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Notwithstanding the provision of Sections 1(a) above, this Agreement shall automatically
terminate on the occurrence of any of the following specified events:

(i) Bankruptcy, by voluntary or involuntary petition, or insolvency of Operator;

(1)  Sale or transfer of more than fifly (50%) percent or more of the stock or
beneficial interest in the stock of Operator, or sale or transfer of substant]ally all
of the assets of Operator;

(1)}  Destruction or unseaworthiness of the Vessel, or her inoperability for a period
longer than four (4) weeks, unless a substitute vessel approved in writing by
Owner is provided.

(v)  Seizure of the Vessel pursuant to Court order or non-judicial repossession as
contractually permitted by a mortgage lien holder.

(5)  Breach of any term or covenant contained in this Agreement, each of which is
deemed for all purposes a material condition.

2. Responsibilities_aof Operator. During the term of this Agreement and any renewal thereof,
Operator shall:

(@)

(b)

(c)

Actlvely use and promote the Vessel for open party 1/2 day , 3/4 day_and twilight fishing

, or open party fishing trips to United States
waters outside Mission Bay from the Landing. Subject to emergency and unanticipated
repair periods, the Vessel, in seaworthy condition and currently hicensed by the U.S.
Coast Guard for carrying passengers for hire, shall be available for operation at the
Landing for the entire term of this Agreement and any renewals, subject to normal
maintenance and repair requirements. Operator shall provide Owner with at least ten
(10) days prior written notice of normal maintenance and repair periods during which the
boat will not be available, during which periods Operator shall make a good faith attempt
to provide a substitute boat approved in writing by Owner.

Operator shall at all times cause the Vessel 10 be operated in a safe and lawful manner
and in compliance with all Rules of Owner which are incorporated herein in this
Agreement, and all applicable federal, state or local statutes, regulations or directives.

Operator shall at all times cause the Vessel to provide at least such services as are
customarily provided by other open party fishing boats of a similar size.

(d) If the Operator is designated as the 1/2 day open party fishing boat, then, subject to weather

conditions, the Vessel (or its substitute as provided for in paragraph (2) above) shall make

2
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two (2) one-half day fishing trips daily, the first trip departing from the Landing at
approximately 6:00 am. and returning at approximately 11:30 am. and the second trip
departing from the Landing at approximately 12:30 p.m. and retuming at approximately 5:30
p-m. If the Operator is designated as the 3/4 day open party fishing boat, then, subject to
weather conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall
make one three-quarter day fishing trips daily, the first trip departing from the Landing at
approximately 6:30 am. and retuming at approximately 5:30 pm. If the Operator is
designated as an overnight open party fishing boat, then, subject o weather conditions, the
Vessel (or its substitute as provided for in paragraph (a) above) shall make one fishing trip
daily, departing from the Landing at approximately 10:00 p.m. and retuming approximately
7:00 pm. to 9:00 p.m. the following evening. If the Operator is designated as a whale
watching boat, then, subject to weather conditions, the Vessel (or its substitute as provided
for in paragraph (a) above) shall make two (2) whale watching trips daily, the first departing
from the Landing at approximately 10:00 a.m. and the second departing at approximately
1:00 p.m.; each such trip shall be for a duration of two to three hours. The parties to this
Agreement agree Owner shall have the right to, from time to time, set a the minimum
number of passengers required for each type of vessel excursion (for example, to require a 2
day open party boat depart in the event two passengers wish to engage in such excursion).

()  All Charges (as defined in Section 3 below) shall be approved in advance by Owner in
writing and such Charges shall not be changed without Owner's prior written approval
All ticket sales for passage on the Vessel are to contimze right up to the time of departure.
All funds received from passengers on the Vessel, which have been booked by Owner,
are to be received directly by the Owner. Any such funds collected by Operator, which
are booked by Owner, or Operator are to be immediately furned over to Owner.

H Operator shall at all times cause the Vessel to be docked and operated so as to cause no
damage to the Landing or any other part of Owner's property. Operator shall notify
Owner immediately in the event he/she becomes aware of damage to Owner’s property.
Operator shall notify Owner immediately in the event he/she becomes aware of damage
sustaited by any part of Owner’s premises, imespective of whether such damage is
caused by Operator, his'her crew, his/her passenger(s) or other person. Operator shalt
indemnify and hold Owner harmless from, and reimburse Owner for, all costs, expenses,
damages, claims, demands, liabilities and lawsuits (including reasonable attomney's fees
incurred by Owner in investigating or defending such lawsuits) arising solely out of any
action or inaction on the part of the Operator, its agents or employees, or any passenger.
Operator shall bear full responsibility, and shall reimburse Owner, for any and all
damages caused by the Vessel or her crew or passengers to the Landing or any other part
of Owner's property due to improper operation of the Vessel, unscaworthiness of the
Vessel, rough seas and/or bad weather.

()  Operator shall provide a suitable picture of the Vessel to Owner by December Ist of each

3
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ywr' for use in the Landing’s advertising program, together with a copy of current U.S.
Coast Guard Certificate of Documentation.

(h) Operator shall keep the Vessel's designated dock area maintained and free from debris, or

: any hazardous materials, at all imes. Operator shall, after retuming to the Landing
following each excursion, spray with water and take all other necessary actions to
thoroughly clean the dock areas adjacent to the Vessel.

(1) Operator shall refrain from renting fishing equipment on the Vessel, except if necessary
to provide replacement gear or if the Landing does not have available equipment.

}) Operator shall purchase bait from Owner when bait is used.

(k)  Operator shall strictly enforce courteous behavior by crewmembers and PROHIBIT THE
FOLLOWING:

Q) the dninking 6f alcoholic beverages, possession OR USE of illicit drugs or
narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
TIME on board the Vessel;

(i) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(i)  fishing by crewmembers.
(v}  profane language or other indecorous conduct.
' )] Crew members must wear appropriate attire designating them as crewmembers.

(m)  Upon execution of this Agreement, and yearly on the anniversary of execution: of this
Agreement, Operator shall provide Owner and the City with certificates of insurance,
issued by a California admitted insurance carrier, covering the Vessel and Operator (and
naming Owner and The City of San Diego as additional insureds), showing Two Million
(32,000,000 00) Dollars of liability insurance in effect provided by a company acceptable
to Owner and the City, and in accordance with all Public Utility Commission
requirements and all other governmental requirements. A copy of the policy of
msurance shall be filed with the City. Said policy shall specify that the policy may not be
terminated, altered, or cancelled without thirty (30) days prior written notice to Owner
and the City by the insurance company. Both the Owner and the City of San Diego shall
be named as additional assureds.

(e) Operator shall obéy all laws, rules and regulations of Mexico when operating in Mexican

4

C:Horms/imaster 11-02



(0)

®

@

(n)

(s)

®
(w)

®
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waters, including but not limited to licensing and permits, and obey all laws, rules and
regulations of the United States and California and all governmental entities/agencies with
respect to activities undertaken therein.

Operator shall at all times cause the Vessel to be operated by properly licensed personnel
in compliance with U.S. Coast Guard requirements.

Operator shall at all times operate the Vessel so as to be a credit to the Landing.
Operator shall cooperate with Owner in providing reasonable free passage from time to
time for writers, photographers, news personnel and other persons designated by Owner
in connection with the advertising and promotion of the Landing.

Upon termination, Operator, at his’er expense, shall remove any and all stored goods ,
equipment and all other items, and return Owner’s spaces formerly used by Operator for
such storage to its original condition.

In the event Owner elects to provide security at its premises, it is understood and agreed
such security is provided solely for the purpose of protecting Owner’s property, and not
for the benefit of the Operator, who it is agreed shail be solely responsible for the safety
and security of the Vessel and her appurtenances, and for the safety of Operator’s
crewmembers, officers and passengers.

Operator shall not post any signs on the Vessel or Owner’s premises without the advance
written approval of the Owner.

The Vessel shall not be used by any person for purposes of living aboard.

The Operator shall, upon request by the Owner, permit placement of a dye tablet into all
holding tanks.

Operator understand agrees Owner maintains Rules and Regulations which are
incorporated herein as though fully set forth in this Agreement, and that Owner reserves
the right to add new Rules and Regulations or modify existing Rules and Regulations
from time to time, which shall become effective upon either of the posting of revised
Rules and Regulations on a bulletin board maintained outside Owner's office on the

premises, or upon written notice of changes tendered via first class mail to the Operator's
address identified in Paragraph 8 hereof.

Operator shall maintain a log identifying by name and date each passenger who boards
the Vessel, and shall make such log available for inspection by Owner upon two business
days advance notice.
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(aa)

(bb)

. (cc)

(dd)

Overboard discharges of heads or holding tanks is forbidden by law and by this
Agreement.  Violation of this term or any other term hereof is grounds for eviction and
termination of this Agreement.

Operator is solely responsible for the safety of his/her Vessel, and Operator agrees that
the Owner shall have no obligation whatever to take action(s) in advance of or during a
storm to preserve or protect Operator's Vessel. It is further agreed, however, that the
Owner may;, at its sole election, undertake such actions during or in advance of a storm as
it alone deems appropriate and/or necessary to preserve or protect any or all vessels
located on its premises; in such event it is agreed that Operator shall indemmify and hold
the Owner harmless for any and all personal injury or property damage occurring in
connection with the Owner's efforts to preserve or protect vessels during or in advance of
a storm. It is further agreed that if the Operator provides such preservative/protective
semcwdunngormadvanceofastorm, allooslsassocnaledwnhsuchrendmngofsuch
services shall be apportioned equally among all Vessel owners.

If Operator fails to pay any sums due under this Agreement, in addition to other rights
and remedies that are or may be available to Owner, the Vessel may be plaoed., at
Operator’s sole risk and expense, in storage or chained to her slip, until such tlma as all
sums due have been paid in full. i
Owner has no obllganon whatever to dewater or provide any salvage smnc&c to the
Vessel should she spring a leak or otherwise need assistance in remaining aﬂoat or in
seaworthy condition. Nevertheless, it is agreed that in such event the Owner may, but is
not required to, provide dewatering or other salvage services for the benefit of the Vessel.
In the event the Owner elects to provide salvage services, it is agreed Operator shall be
obligated to pay all material/labor costs associated with such services, or $150 for each
hour such services are provided, which ever sum is greater. Payment in such event is not
contingent upon the success of such salvage or other such services.

Operator shall ensure all fish cleaning operations aboard the Vessel oease once the
Vessel has passed the breakwater leading to Owner's premises.

Operator shall not permit anyone, apart from a qualified diver hired for the purpose of
cleaning the Vessel's bottom, to enter the water from Owner's Landing or from any other
place located on Owner's premises.

Apart from ordinary maintenance, no work involving the Vessel may be accomplished
while at the dock or otherwise on Owner's premises. Prohibited work includes, but is not

limited to, painting, heavy sanding, use of paint remover, spray guns, or the burning of
pamt on the topsides or above the decks. Work of any kind to the exterior of the Vessel,

6
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(ff)

(eg)

including routine maintenance, to be undertaken by other than Owner, must be approved
in advance of such work, in writing, by the Manina. Contractors hired by Owner to work
on the Vessel must be approved by the Marina in writing prior to the commencement of
such work, and each such contractor must maintain and provide proof of liability
insurance in an amount of at least $1 million.

The Vessel may under no circumstances be refueled dockside and may be refucled only
at a duly licensed commercial fueling station

Operator shall not store anything on Owners dock without its advance written
Permission.

Operator shall not operate engines or generators or other noisy equipment between the
hours of 9:00 p.m. and 8:00 am., unless absolutely and immediately necessary in
comnection with making the Vessel ready for a scheduled excursion.

Distribution of Fnnds Collected. The funds specified in Section 2(¢) above (the "Funds") shall

be distributed by Owner as follows:

(a)

(®)

(©

d

(e)

®

Owner shall retain from the Funds, as a landing fee, the sum of fifteen (15%) percent of
all charges for passage on or use of the Vessel in operation at the Landing, excluding the
receipts resulting from galley charges, and any amounts equivalent to Mexican licenses
(collectively the "Charges™).

An additional charge, equal to the amount payable by Owner to the City of San Diego
because of such passage or use (currently seven (7%) pexcent of the charges), shall be
retained by Owner.

An additional charge shall be retained by Owner equal to the cost of bait purchases by
Owner for the Vessel. Currently, fifieen (15%) percent of charges shall be retained for
the purchase of bait. This is charged for fishing trips only.

An additional monthly charge equal to the greater of (i) one (1%) percent of all Charges
or (i) One Hundred Fifty ($150) Dollars shall be retained by Owner to fund the Landing's
advertising and promotions program provided by Owner under Section 5(d) below.

An additional monthly charge equal to two (2%) percent of all Charges shall be retained
by Owner to fund the maintenance program provided by Owner under Section 5(c)
below.

Any amounts advanced or incurred by Owner for Operator’s benefit with Operator’s prior
written consent or approved invoice, for supplies, equipment, advertising, commissions,

7
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etc., shall be withheld from the Funds.

(2)  The remainder of the Funds shall be paid to Operator on a monthly basis on the fifteenth
(15th) day of each month (or, if such day falls on a weekend or holiday, the first working
day thereafter) with respect to charter fees collected covering the periods from the first
(1st) to the last day of each respective previous month. Any funds owed to the Owner for
these periods shall be payable to Owner under the same time frame.

4. Non-Excinsive Agreement. It is expressly acknowledged and agreed by Operator that this

Agreement may be one of a number of agreements between Owner and the operators of other
vessels (mcludmg, but not lnmted to, those which are Opﬁatbd as open party 1/2 day fishing, 3/4
day fishing : : ; els As a result, Operator's
right to use of the Landing and the V&ssel S sllp thereat is non-exclumve and Operator shall have
no right to exclude any other vessel (including a competitor vessel) from the Landing. Operator
acknowledges and agrees that this Agreement gives Operator its rights herein only with respect to
the Vessel (or their substitutes under Section 2(a) above). As a result, Operator shall not dock or
operate any other vessel at the Landing without Owner’s prior written consent.

5. Rights of Operator. During the term of this Agreement, Operator shall be provided by Owner
with the following at no cost or charge to Operator except as specified herein:

(a) Use of a slip agreed upon with the Owner (at a location suitable for the size of the
Vessel) during such time as the Vessel is present at the Landing Owner shall have the
nght to make boat location changes as lt in its unfettered dlscretlon deems necessary or
prudent. . L L :

(b) Water and electrical hook-up supplied to the slip. At Owner's sole discretion, Owner
shall have the right to separately meter (at Operator’s expense) Operator’s use of water
and electricity and charge Operator therefore. If Owner does so, Operator shall pay all
such charges upon demand.

(c) Owner shall establish a maintenance fund and shall utilize the funds therein for painting
and general maintenance of the slip in a first class condition at all times, as determined
by Owner in its sole discretion (excluding any damage caused to the slip by Operator or
its agents or employees). Owner shall not be required to provide any fiunds for such
purposes in excess of those supplied to the maintenance fund pursuant to Section 3(e)
above.

(d)  Owner shall establish a Landing advertising and promotions program to advertise and
promote the Landing and the activities thereat in such manner and at such times as
Owner may determine in its sole discretion. Owner shall not be required to provide any
funds for such purposes in excess of those supplied by Operator pursuant 1o Section 3(d)

8
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above together with funds from such other persons as Owner may cause to contribute to
such fund.

(€)  Vessel shall, to the extent reasonably practical, be afforded equal treatment by Landing
sales and ticket personnel with regard to the sale of Sportfishing tickets.

(f) The right to the use of an available gear locker, with Operator assuming all responsibility for
all tems stored in the locker. No flammable or hazardous materials shall be stored in the
lockers or on the docks at any time.

fH Operation under such general Mexican fishing licenses that Owner may have from time
to time, based on Operator's proper registration of the Vessel with Mexican authorities
and paying any fees required, :

6. Default of Operator. Default of the Operator, entitling Owner to terminate this Agreement as
provided in Section 1(b) above, shall include but not be limited to the following:

(@  Failure of Operator to comply in any material respect with the provisions and obligations
of this Agreement; and

(b)  Assignment or transfer of any interest, rights or duties under this Agreement other than as
provided herein.

7. Indemnity. Operator shall protect, defend, indemnify, and hold Owner and the City, harmless
from and against any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(inctuding reasonable attorney’s fees incurred by Owner, and/or the City, in investigating or
defending same) for personal injury, death, property damage or any other claim not occasioned
by Owner’s gross negligence or willful misconduct, made by or on behalf of any customer,
passenger officer or crewmembser, or other person permitied by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about the
Vessel, including embarking or disembarking to or from the Vessel, whether the Vessel is
docked or underway, or occurring during the course of any dive or other activity conducted by or

. participated in by Operator, and from any such claims by other persons arising out of the use, or
operation of, the Vessel.

Operator further waives, releases and discharges any claims, demands,.actions or causes of
action against Owner, and/or the City, for damages to person or property, including but not
limited to claims for injuries or damages to employees, agents or subcontractors of Operator,
anising from any cause whatsoever. Notwithstanding the foregoing, this waiver, release, and
indemnity shall not apply to any damage or loss resulting solely from the gross negligence or

9
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willful misconduct of Owner, and/or the City.

8. G | Provisi

(@  This Agreement shall be binding on, and shall inure to the benefit of, the parties hereto
and their respective heirs, legal representatives, successors and assigns. The foregoing
notwithstanding, Operator’s voluntary or involuntary assignment or transfer of any or all
of its nghts or duties under this Agreement shall be void and of no effect unless
consented to in writing by Owner. ,

(b)  Any offers, notices and other communications to be given by any party to another shall
be communicated in writing by personal delivery or by mail, registered or certified,
postage prepaid with return receipt requested Mailed notices shall be addressed as
follows:

v% y/
SONT—"-’{._CQ’ DPoot .

Tathe Owner:

ISLANDIA ASSOCIATES, LTD.
5743 Corsa Avenue, Suite 200
Westlake Village, California 91362

To the Owner’s Manager:

John Taylor :

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive ' :'
San Diego, California 92109

Each' party may change its address by written notice i accordance with this Section.
Notices delivered by mail shal! be deemed communicated as of the day after mailing.

(c) If any part, term, or provision of the Agreement is held valid, such invalidity shall not
affect other parts, terms, or provisions of this Agreement which can be given effect
without the portion held invalid, and to that extent the parts, terms and provisions of this
Agreement are severable. Any waiver of any term hereof shall not be deemed to be a
continuing waiver and consent to any one waiver and shall not be deemed to be the
consent to any other waiver.

10

C:fforms/master 11-02



9.

10.

11.

(d) This Agreement constitutes the entire understanding between the parties with regard to
its subject matter and supersedes all other agreements, writien or oral, between the
parties with respect to such subject matter. Each party to this Agreement acknowledges
that no representations, inducements, promises or agreements, orally or otherwise, have
been made by any party, or anyone acting on behalf of anyone, which are not contained
in this Agreement, and that no other agreement, statement, or promise not contfained in
this Agreement will be valid or binding The terms of this Agrecment may not be
terminated, waived, or amended except by a written agreement signed by all of the
parties to this Agreement or their successors.

(e) In the event of any action or litigation to enforce or imterpret this Agreement or otherwise
ansing under or in connection with this Agreement, the prevailing party shall be entitled
1o recover from the losing party any and all reasonable attorney's fees and costs incurred.

§3)] This Agreement shall be governed and construed in accordance with the laws of
California. All legal actions brought in connection with this Agreement shall be filed and
tried in San Diego County, California.

Assignment and Subleasing. Operator shall not assign the Agreement or sublet the premises or
any part thereof without the prior written consent of the Owner and the City. An asmgnmem by

operation of law shall automatically terminate this Agreement. i

Legal Proceedings. Should it become necessary for Owner or the City to cormnenloe legal
proceedings to collect rent, to.recover possession or enforce any other provision of this
Agreement, Operator agrees to pay all legal costs in connection therewith, including a
reasonable sum as attorniey’s fees. In the event Owner causes the arrest of the Vessel based on a
maritime lien in Owner’s favor, Operator agrees that notwithstanding the usual rule to the
contrary, attorneys= fees shall be for all purposes regarded as part of the maritime lien, and such
fees may be recovered in rem, directly against the Vessel. l

Subordination. This Agreement is in effect a sublease of a portion of the premises covered by

~ that certain Lease Agreement dated February 9. 1987, as amended between the Owner herein

and the City of San Diego. This Agreement is subject and subordinate to the covenants and

- conditions of said Lease Agreement notwithstanding any provision hereof contrary to or in

conflict with said agreement.
IN WITNESS WHEREOF, the parties have entered into this Agreement as of the date first set forth
above.
OWNER: OPERATOR:

11
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ISLANDIA ASSOCIATES, LTD.

P
BY%"’/%@

{nted NamesJoA T (Oree0EdeIn

Title:_PreSidenyt

By:

Printed Name:

Title;

MASTER LESSOR:
CITY OF SAN DIEGO

By:
Printed Name:

Title;
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PrintedName;‘/.a/D ’/]A-CA«.& '

Title: S en_

Printed Name:

Title:
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The undersigned, being each of the owners of Operator, hereby unconditionally and irrevocably
guarantee the performance by Operator of all its duties and obligations under the Agreement, as it
may be modified from time to time. Such guarantee shall be joint and several among the
undersigned, who agree 10 satisfy such duttes and obligations upon demand, withowm prior demand
upon Operator having been made.

By: Cf"p 6’“\ | By: —

Printed Name- A2£0 T hachen Prited Name:

Date: S//P;O" Date:

Address: 9783 ﬁ»wfwoogp Z«F Address:
Sastiee G | Fooar /

Telephone: &/ 7 uhat 7/ 73 Telephbne' :

13
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CONSENT TO AGREEMENT

The City of San Diego (“CITY"), as LESSOR under that certain Percentage Lease (“Master
Lease™) entered into with

Islandia A)ssociates, Ltd.

(“LESSEE”) and filed in the Office of the City Clerk on February 9, 1987 as Document RR-
267648, hereby consents to that certain Open Party Boat Operator Agreement (“Agreement”)
between the above LESSEE (“SUBLESSOR™) and

Jim Sharp and Rich Deluna, individuals
d/b/a Blue Horizon §portﬁshing

(“OPERATOR”) dated April 14, 2003. The Agreement shall be subordinate to the Master Lease
in all respects. The CITY is merely approving the OPERATOR and the proposed use, and all
terms and conditions of the Master Lease shall control and supersede any inconsistent or contrary
provisions in the Agreement. The CITY is not bound by any term or condition in the Agreement
which in any way conflicts with-or is additional to the provisions of the Master Lease. Further,
pursuant to section 4.02 of the Master Lease, the consent of the City is conditioned upon, and
OPERATOR agrees, that it will keep and perform all covenants, conditions, and provisions of
the Master Lease.

In addition, this consent is subject to the following conditions:
ASSIGNMENT AND SUBLEASING: OPERATOR shall not assign the Agreement or sublet

the premises or any part thereof without the prior written consent of LESSEE and The City of
San Diego. An assignment by operation of law shall automatically terminate this consent.

HOLD HARMLESS: OPERATOR shail assume the defense of, indemnify and hold harmless
LESSEE and CITY, its elected officials, officers, representatives, agents, and employees from all
claims, expenses and liability of every nature, directly or indirectly arising from, or alleged to
have arisen from the operations conducted on the premises leased under the Master Lease, the
condition of the premises, or from any act or omission of OPERATOR, his agents and invitees;
provided, however, OPERATOR’S duty to indemnify and hold harmless shall not include any
claims or liability arising from the established active negligence, sole negligence, or sole willful -
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: OPERATOR shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or.condition of or operation
conducted on or from the leased premises. Minimum coverage shall be Two Million Dollars
($2,000,000) COMBINED SINGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shall name “The City of San Diego, its elected officials, officers,
representatives, agents, and employees” as additional insureds. Said policy shall specify that the



2

" policy may not be terminated, altered or canceled without thirty (30) days prior written notice to

CITY by the insurance company.

OPERATIONS: For the purpose of this Consent to Agreement, the “Vessel” includes the
motorboat defined in Section B of the Agreement. The Vessel is required by law to be registered
with California Department of Motor Vehicles and must carry proper registration numbers and
stickers. The Vessel shall be equipped with waterproof map(s) detailing all current regulations
and activity zones for Mission Bay, whale watching and fishing areas, and shall be equipped
with all safety equipment required by law. The Vessel shall be professionally maintained and
staffed during all operating hours and shall be properly equipped to operate legally within any
public operating areas or as otherwise required by Mission Bay Park or United States Coast
Guard rules and regulations. OPERATOR shall at all times comply with ail applicable laws,
statues, ordinances, regulations or “special notices™ of the City of San Diego, United States
Coast Guard or any other regulatory agency issued under their authority .at the OPERATOR’S
sole cost and expense. The Vessel may not be stored on public property outside the leasehold.
LESSEE and OPERATOR agree that the City Manager or his designee shall have the authority
to immediately revoke this Consent if the City Manager determines that the Vessel is not being
operated in compliance with the terms of this Consent, applicable laws, and regulations or
current boating regulations.

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence
legal proceedings to collect rent, recover possession, or enforce any other provision of this _
Agreement, the prevailing party shall be entitled to an award of reasonable legal costs, including
court and attorney fees.

SUBORDINATION: The Agreement is in effect a sublease of a portion of the premises covered
by the Master Lease between SUBLESSOR and the CITY. The Agreement is subject and
subordinate to the covenants and conditions of the Master Lease notwithstanding any provision
hereof contrary to or in conflict with said Agreement.
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OPEN PARTY BOAT OPERATOR AGREEMENT

THIS OPEN PARTY BOAT OPERATOR AGREEMENT (the "Agreement”) is made and
entered into this 3pril 4 2003 by and between ISLANDIA ASSOCIATES, LTD. (the
"Owner™) and It Shary)  (the "Operator”) with respect to the following facts:
Rt Deluney ,
A. Owner leases from the City of San Diego, hereinafter, "City", and operates the dock and landing
located at 1551 West Mission Bay Drive, San Diego, California (the "Landing™).

B. Operator owns and operates the vessel known as PlyeHovizon , Official Number
(00453‘*}_?]5 a H@%m [make] of approximately §& feet in length, (the "Vessel”)
as an open party, 1/2 day Tishing, 3/4 day fishing, twilight fishing, whale watching, or private
charter vessel, as agreed upon by Owner and Operator. Only the Vessel described in this
paragraph, and no other vessel, may occupy wharf space under this Agreement.

C. Operator desires to operate the Vessel from the Landing, and Owner desires to allow such non-
exclusive operation, in each case on the terms and condittons set forth below. The person
identified above as the Operator represents by signing this Agreement that he/she is the sole
owner of the Vessel, or that he/she has full authority of all persons or entities with an ownership
interest in the Vessel to bind them and the Vessel to the terms and conditions in this Agreement.

NOW THEREFORE, based on the respective covenants contained herein and other valuable
consideration, the parties hereto agree as follows:

1. Xerm of Agreement.

(a) Subject to paragraph (b) below, the rights and duties of ‘_Te parties under this Agreement
shall commence on %4 2003and shail end on T4 | 2(7_"l’pmvided however, that
this Agreement may, at Owner’s sole discretion, be renewed for successive one (1) year
periods if (i) Operator in not in default of any term in this Agreement and requests such
renewal in writing at least ninety (90) but no more than one hundred twenty (120) days
before the end of the term of the Agreement; and (ii) such renewal request is accepted by
Owner in writing within thirty (30) days after receipt thereof unless written notice of
termination has been given ninety (90) days prior to the expiration of said term by either
Owner or Operator.

Cforms/master 11-02



(b)

Notwithstanding the provision of Sections 1(a) above, this Agreement shall automatically
terminate on the occurrence of any of the following specified events:

(i) Bankruptcy, by voluntary or involuntary petition, or insolvency of Operator;

(it) Sale or transfer of more than fifty (50%) percent or more of the stock or
beneficial interest in the stock of Operator, or sale or transfer of substantially all
of the assets of Operator; .

(1i1)) Destruction or unsecaworthiness of the Vessel, or her inoperability for a peniod
longer than four (4) weeks, unless a substitute vessel approved in writing by
Owner is provided.

(iv)  Seizure of the Vessel pursuant to Court order or non-judicial repossession as
contractually permitted by a mortgage lien holder.

(5)  Breach of any term or covenant contained in this Agreement, each of which is
deemed for all purposes a material condition.

2. Responsibilities of Operator. During the term of this Agreement and any renewal thereof,
Operator shall:

(@)

(b)

©

Actively use and promote the Vessel for open party 1/2 day , 3/4 day_and twilight fishing

trips; whale watching trips; private charters; or open party fishing trips to United States
waters outside Mission Bay from the Landing Subject to emergency and unanticipated

repair periods, the Vessel, in scaworthy condition and currently licensed by the U.S.
Coast Guard for carrying passengers for hire, shall be available for operation at the
Landing for the entire term of this Agreement and any renewals, subject to normal
maintenance and repair requirements. Operator shall provide Owner with at least ten
(10) days prior written notice of normal maintenance and repair periods during which the
boat will not be available, during which periods Operator shall make a good faith attempt
to provide a substitute boat approved in writing by Owner.

Operator shall at all times cause the Vessel to be operated in a safe and lawful manner
and in compliance with afl Rules of Owner which are incorporated herein in this
Agreement, and all applicable federal, state or local statutes, regulations or directives.

Operator shall at all times cause the Vessel to provide at least such services as are
customarily provided by other open party fishing boats of a similar size.

(d) If the Operator is designated as the 1/2 day open-party fishing boat, then, subject to weather

conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall make

2
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two (2) onc-half day fishing trips daily, the first trip departing from the Landing at
approximately 6:00 am. and returming at approximately 11:30 am. and the second trip
departing from the Landing at approximately 12:30 p.m. and retuming at approximately 5:30
p-m. If the Operator is designated as the 3/4 day open party fishing boat, then, subject to
weather conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall
make one three-quarter day fishing trips daily, the first trip departing from the Landing at
approximately 6:30 am. and retuming at approximately 5:30 pm. If the Operator is
designated as an overnight open party fishing boat, then, subject to weather conditions, the
Vessel (or its substitute as provided for in paragraph (a) above) shall make one fishing trip
daily, departing from the Landing at approximately 10:00 p.m. and retuming approximately
7:00 pm. to 9:00 pm. the following evening [If the Operator is designated as a whale
watching boat, then, subject to weather conditions, the Vessel (or its substitute as provided
for in paragraph (a) above) shall make two (2) whale watching trips daily, the first departing
from the Landing at approximately 10:00 am. and the second departing at approximately
1:00 p.m.; each such trip shall be for a duration of two to three howrs. The partics to this
Agreement agree Owner shall have the night to, from time to time, set a the minimum
number of passengers required for each type of vessel excursion (for example, to require a 2
day open party boat depart in the event two passengers wish to engage in such excursion).

(e) All Charges (as defined in Section 3 below) shall be approved in advance by Owner in
writing and such Charges shall not be changed without Owner's prior written approval.
All ticket sales for passage on the Vessel are to continue right up to the time of departure.
All funds received from passengers on the Vessel, which have been booked by Owner,
are to be received directly by the Owner. Any such funds collected by Operator, which
are booked by Owner, or Operator are to be immediately turned over to Owner.

) Operator shall at all imes cause the Vessel to be docked and operated so as to cause no
damage to the Landing or any other part of Owner's property. Operator shall notify
Owner immediately in the event he/she becomes aware of damage to Owner’s property.
Operator shall notify Owner immediately in the event he/she becomes aware of damage
sustained by any part of Owner’s premises, inespective of whether such damage is
caused by Operator, his’her crew, his’her passenger(s) or other person. Operator shall
indemnify and hold Owner harmless from, and reimburse Owner for, all costs, expenses,
damages, claims, demands, liabilities and lawsuits (including reasonable attorney's fees
incurred by Owner in investigating or defending such lawsuits) arising solely out of any
action or inaction on the part of the Operator, its agents or employees, or any passenger.
Operator shall bear full responsibility, and shall reimburse Owner, for any and ail
damages caused by the Vessel or her crew or passengers to the Landing or any other part
of Owner's property due to improper operation of the Vessel, unseaworthiness of the
Vessel, rough seas and/or bad weather.

(g)  Operator shall provide a suitable picture of the Vessel to Owner by December 1st of each

3
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year for use in the Landing’s advertising program, together with a copy of current U.S.
Coast Guard Certificate of Documentation,

(h)  Operator shall keep the Vessel's designated dock area maintained and free from debris, or
any hazardous matenals, at all times. Operator shall, after retumning to the Landing
following each excursion, spray with water and take all other necessary actions to
thoroughly clean the dock areas adjacent to the Vessel.

(1) Operator shall refrain from renting fishing equipment on the Vessel, except if necessary
to provide replacement gear or if the Landing does not have available equipment.

M) Operator shall purchase bait from Owner when bait is used.

(k)  Operator shall strictly enforce courteous behavior by crewmembers and PROHIBIT THE
FOLLOWING:

(1) the dnnking of alcoholic beverages, possession OR USE of illicit drugs or
narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
~ TIME on board the Vessel,

(i) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(i)  fishing by crewmembers.
(iv)  profane language or other indecorous conduct.
() Crew members must wear appropriate attire designating them as crewmembers.

(m) Upon execution of this Agreement, and yearly on the anniversary of execution of this
Agreement, Operator shall provide Owner and the City with certificates of insurance,
issued by a California admitted insurance carrier, covening the Vessel and Operator (and
naming Owner and The City of San Diego as additional insureds), showing Two Million
32,000 000 00) Dollars of liability insurance in effect provided by a company acceptable
to Owner and the City, and in accordance with all Public Utility Commission
requirements and all other governmental requirements. A copy of the policy of
insurance shall be filed with the City. Said policy shall specify that the policy may not be
terminated, altered, or cancelled without thirty (30) days prior written nofice to Owner
and the City by the insurance company. Both the Owner and the City of San Diego shall
be named as additional assureds.

(e) Operator shall obey all laws, rules and regulations of Mexico when operating in Mexican

4
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waters, including but not limited to licensing and permits, and obey all laws, rules and
regulations of the United States and California and all governmental entities/agencies with
respect to activities undertaken therein.

Operator shall at all times cause the Vessel to be operated by properly licensed personnel
in comphiance with U.S. Coast Guard requirements.

Operator shall at all times operate the Vessel so as to be a credit to the Landing.
Operator shall cooperate with Owner in providing reasonable free passage from time to
time for writers, photographers, news personnel and other persons designated by Owner
in connection with the advertising and promotion of the Landing.

Upon termination, Operator, at hisher expense, shall remove any and all stored goods ,
equipment and all other items, and retun Owner’s spaces formerly used by Operator for
such storage to its original condition.

In the event Owner elects to provide security at its premises, it is understood and agreed
such security is provided solely for the purpose of protecting Owner’s property, and not
for the benefit of the Operator, who it is agreed shall be solely responsible for the safety
and security of the Vessel and her appurtenances, and for the safety of Operator’s
crewmembers, officers and passengers.

Operator shall not post any signs on the Vessel or Owner’s premises without the advance
written approval of the Owner.

The Vessel shall not be used by any person for purposes of living aboard.

The Operator shall, upon request by the Owner, permit placement of a dye tablet into all
holding tanks.

Operator understand agrees Owner maintains Rules and Regulations which are
incorporated herein as though fully set forth in this Agreement, and that Owner reserves
the right to add new Rules and Regulations or modify existing Rules and Regulations
from time to time, which shall become effective upon either of the posting of revised
Rules and Regulations on a bulletin board maintained outside Owner's office on the
premises, or upon written notice of changes tendered via first class mail to the Operator’s
address 1dentified in Paragraph 8 hereof.

Operator shall maintain a log identifying by name and date each passenger who boards
the Vessel, and shall make such log available for inspection by Owner upon two business
days advance notice.
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(aa)

(bb)

(cc)

(dd)

Overboard discharges of heads or holding tanks is forbidden by law and by this
Agrecment. Violation of this term or any other term bereof is grounds for eviction and
termination of this Agreement.

Operator is solely responsible for the safety of his’her Vessel, and Operator agrees that
the Owner shall have no obligation whatever to take action(s) in advance of or during a
storm to preserve or protect Operator’s Vessel. It is further agreed, however, that the
Owner may, at its sole election, undertake such actions during or in advance of a storm as
it alone deems appropriate and/or necessary to preserve or protect any or all vessels
located on its premises; in such event it is agreed that Operator shall indemnify and hold
the Owner harmless for any and all personal injury or property damage occurming in
connection with the Owner's efforts to preserve or protect vessels during or in advance of
a storm. It is further agreed that if the Operator provides such preservative/protective
services during or in advance of a storm, all costs associated with such rendering of such
services shall be apportioned equally among all Vessel owners.

If Operator fails to pay any sums due under this Agreement, in addition to other rights
and remedies that are or may be available to Owner, the Vessel may be placed, at
Operator’s sole risk and expense, in storage or chained to her slip, until such time as all
sums due have been paid in full.

Owner has no obligation whatever to dewater or provide any salvage services to the
Vessel should she spring a leak or otherwise need assistance in remaining afloat or in
seaworthy condition. Nevertheless, it is agreed that in such event the Owner may, but is
not required to, provide dewatering or other salvage services for the benefit of the Vessel.
In the event the Owner elects to provide salvage services, it is agreed Operator shall be
obligated to pay all material/labor costs associated with such services, or $150 for each
hour such services are provided, which ever sum is greater. Payment in such event is not
contingent upon the success of such salvage or other such services.

Operator shall ensure all fish cleaning operations aboard the Vessel cease once the
Vessel has passed the breakwater leading to Owner’s premises.

.Operator shall not permit anyone, apart from a quatified diver hired for the purpose of

cleaning the Vessel's bottom, to enter the water from Owner’s Landing or from any other
place located on Owner's premises.

Apart from ordinary maintenance, no work involving the Vessel may be accomplished
while at the dock or otherwise on Owner's premises. Prohibited work inclhudes, but is not

limited to, painting, heavy sanding, use of paint remover, spray guns, or the bumning of
paint on the topsides or above the decks. Work of any kind to the extenor of the Vessel,

6
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(ge)

including routine maintenance, to be undertaken by other than Owner, must be approved
in advance of such work, in writing, by the Marina. Contractors hired by QOwner to work
on the Vessel must be approved by the Marina in writing prior to the commencement of

such work, and each such contractor must mamntain and provide proof of liability
insurance in an amount of at least $1 million.

The Vessel may under no circumstances be refueled dockside and may be refucled only
at a duly licensed commercial fueling station

Operator shall not store anything on Ownmer's dock without its advance written

permission.

Operator shall not operaté engines or generators or other noisy equipment between the
hours of 9:00 pm. and 8:00 am., unless absolutely and immediately necessary in
connection with making the Vessel ready for a scheduled excursion.

Distribution of Funds Collected. The funds specified in Section 2(e) above (the "Funds") shall

be distributed by Owner as follows:

(@)

(b)

©

@)

(e)

®

Owner shall retain from the Funds, as a landing fee, the sum of fifteen (15%) percent of
all charges for passage on or use of the Vessel in operation at the Landing, excluding the
receipts resulting from galley charges, and any amounts equivalent to Mexican licenses
(collectively the "Charges").

An additional charge, equal to the amount payable by Owner to the City of San Diego

because of such passage or use (currently seven (7%) percent of the charges), shall be
retained by Owner.

An additional charge shall be retained by Owner equal to the cost of bait purchases by
Owner for the Vessel. Currently, fifieen (15%) percent of charges shall be retained for
the purchase of bait. This is charged for fishing trips only.

An additional monthly charge equal to the greater of (i) one (1%) percent of all Charges
or (ii) One Hundred Fifty ($150) Dollars shall be retained by Owner to fund the Landing’s
advertising and promotions program provided by Owner under Section 5(d) below.

An additional monthly charge equal to two (2%) percent of all Charges shall be retained
by Owner to fund the maintenance program provided by Owner under Section 5(c)
below.

Any amounts advanced or incurred by Owner for Operator's benefit with Operator’s prior
written consent or approved invoice, for supplies, equipment, advertising, commissions,

7
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4.

etc., shall be withheld from the Funds.

(g}  The remainder of the Funds shall be paid to Operator on a monthly basis on the fifteenth
(15th) day of each month (or, if such day falls on a weekend or holiday, the first working
day thereafter) with respect to charter fees collected covering the periods from the first
(Ist) to the last day of each respective previous month. Any funds owed to the Owner for
these periods shall be payable to Owner under the same time frame.

Non-Exclusive Agreement. It is expressly acknowledged and agreed by Operator that this
Agreement may be one of a number of agreements between Owner and the operators of other
vessels (mcludmg, but not lnmted to, those which are opaated as open party 1/2_day fishing, 3/4

V3 els As a result, Operator’s
nght to use of ﬂme Landing and the Vcssel's shp thereat is non-exclumve and Operator shall have
no right to exclude any other vessel (including a competitor vessel) from the Landing. Operator
acknowledges and agrees that this Agreement gives Operator its rights herein only with respect to
the Vessel (or their substitutes under Section 2(a) above). As a result, Operator shall not dock or
operate any other vessel at the Landing without Owner's prior written consent.

Rights of Operator. During the term of this Agreement, Operator shall be provided by Owner
with the following at no cost or charge to Operator except as specified herein:

(a) Use of a slip agreed upon with the Owner (at a location suitable for the size of the
Vessel) during such time as the Vessel is present at the Landing. Owner shall have the
nght to make boat location changes, as it in its unfettered discretion deems necessary or
prudent.

(b)  Water and electrical hook-up supplied to the slip. At Owner’s sole discretion, Owner
shall have the right to separately meter (at Operator's expense) Operator's use of water
and electricity and charge Operator therefore. If Owner does so, Operator shall pay all
such charges upon demand.

(c)  Owner shall establish a maintenance fund and shall utilize the funds therein for painting
and general maintenance of the slip in a first class condition at all times, as determined
by Owner in its sole discretion (excluding any damage caused to the slip by Operator or
its agents or employees). Owner shall not be required to provide any fumds for such
purposes in excess of those supplied to the maintenance fund pursuant to Section 3(e)
above.

(d)  Owner shall establish a Landing advertising and promotions program to advertise and
promote the Landing and the activities thereat in such manner and at such times as
Owner may determine in its sole discretion. Owner shall not be required to provide any
funds for such purposes in excess of those supplied by Operator pursuant to Section 3(d)

3
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6.

7.

above together with funds from such other persons as Owner may cause to contribute to
such fund.

(e) Vessel éhall, to the extent reasonably practical, be afforded equal treatment by Landing
sales and ticket personnel with regard to the sale of Sportfishing tickets.

(f) The right to the use of an available gear locker, with Operator assuming all responsibility for
all items stored in the locker. No flammable or hazardous matenials shall be stored in the
lockers or on the docks at any time.

® Operation under such general Mexican fishing hicenses that Owner may have from time
to time, based on Operator's proper registration of the Vessel with Mexican authorities
and paying any fees required.

Default of Operator. Default of the Operator, entitling Owner to terminate this Agreement as
provided in Section 1(b) above, shall include but not be limited to the following:

(a)  Failure of Operator to comply in any material respect with the provisions and obligations
of this Agreement; and

(b)  Assignment or transfer of any interest, rights or duties under this Agreement other than as
provided herein.

Indemnity. Operator shall protect, defend, indemnify, and hold Owner and the City, harmless
from and against any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(including reasonable attorney's fees incurred by Owner, and/or the City, in investigating or
defending same) for personal injury, death, property damage or any other claim not occasioned
by Owner’s gross negligence or willful misconduct, made by or on behalf of any customer,
passenger officer or crewmembser, or other person permitted by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about the
Vessel, including embarking or disembarking to or from the Vessel, whether the Vessel is
docked or underway, or occurring during the course of any dive or other activity conducted by or
participated in by Operator, and from any such claims by other persons arising out of the use, or
operation of, the Vessel.

Operator further waives, releases and discharges any claims, demands, actions or causes of
action against Owner, and/or the City, for damages to person or property, including but not
limited to claims for injuries or damages to employees, agents or subcontractors of Operator,
arising from any cause whatsoever. Notwithstanding the foregoing, this waiver, release, and
indemnity shall not apply to any damage or loss resulting solely from the gross negligence or

9
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willful misconduct of Owner, and/or the City.

8 G L Provisi

(a)

(b)

©

This Agreement shall be binding on, and shall mure to the benefit of, the parties hereto
and their respective heirs, legal representatives, successors and assigns. The foregoing
notwithstanding, Operator's voluntary or involuntary assignment or transfer of any or all
of its nights or duties under this Agreement shall be void and of no effect unless
consented to in writing by Owner.

Any offers, notices and other communications to be given by any party to another shall
be communicated in writing by personal delivery or by mail, registered or certified,
postage prepaid with return receipt requested. Mailed notices shall be addressed as
follows:

To the Operator:

Bhord Delien

2.0 Rax /G323
Coarlshad cA4 Q0¥

To the Owner:

ISLANDIA ASSOCIATES, LTD.
5743 Corsa Avenue, Suite 200
Westlake Village, California 91362

To the Owner’s Manager:

John Taylor

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive
San Diego, California 92109

Each party may change its address by written notice in accordance with this Section.
Notices delivered by mail shall be deemed communicated as of the day after mailing.

If any part, term, or provision of the Agreement is held invalid, such invalidity shall not
affect other parts, terms, or provisions of this Agreement which can be given effect
without the portion held invalid, and to that extent the parts, terms and provisions of this
Agreement are severable. Any waiver of any tenm hereof shall not be deemed to be a
continuing waiver and consent to any one waiver and shall not be deemed to be the
consent to any other waiver.

10
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10.

11.

(d)  This Agreement constitutes the entire understanding between the parties with regard to
its subject matter and supersedes all other agreements, written or oral, between the
parties with respect to such subject matter. Each party to this Agreement acknowledges
that no representations, inducements, promises or agreements, orally or otherwise, have
been made by any party, or anyone acting on behalf of anyone, which are not contained
in this Agreement, and that no other agreement, statement, or promise not contained in
this Agreement will be valid or binding. The terms of this Agreement may not be
terminated, waived, or amended except by a written agreement signed by all of the
parties to this Agreement or their successors.

(e)  Inthe event of any action or litigation to enforce or interpret this Agreement or otherwise

arising under or in connection with this Agreement, the prevailing party shall be entitled
to recover from the losing party any and all reasonable attorney's fees and costs incurred.

() - This Agreement shall be governed and construed in accordance with the laws of

California. All legal actions brought in connection with this Agreement shall be filed and
tried in San Diego County, Califorma.

Assignment and Subleasing. Operator shall not assign the Agreement or sublet the premises or
any part thereof without the prior written consent of the Owner and the City. An assignment by

operation of law shall automatically terminate this Agreement.

Legal Proceedings. Should it become necessary for Owner or the City to commence legal
proceedings to collect rent, to recover possession or enforce any other provision of this
Agreement, Operator agrees to pay all legal costs in commection therewith, mcluding a
reasonable sum as attomey’s fees. In the event Owner causes the arrest of the Vessel basedon a
maritime lien in Owner’s favor, Operator agrees that notwithstanding the usual rule to the
contrary, attomeys— fees shall be for all purposes regarded as part of the maritime lien, and such
fees may be recovered in rem, directly against the Vessel.

Subordination. This Agreement is in effect a sublease of a portion of the premises covered by
that certain Lease Agreement dated February 9, 1987, as amended between the Owner herein
and the City of San Diego. This Agreement is subject and subordinate to the covenants and
conditions of said Lease Agreement notwithstanding any provision hereof contrary to or in
conflict with said agreement.

IN WITNESS WHEREQF, the parties have entered into this Agreement as of the date first set forth
above.

OWNER: OFERATOR:

11
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ISLANDIA ASSOCIATES, LTD.
%%: mﬁ , Lne.
‘ \ "Pogme—

Printed Name:_; ) oxT &k \JMZE@P&

Title: ?r@.%;\(\o AN

By.
Printed Name:

Title:
MASTER LESSOR:

CITY OF SAN DIEGO

Printed Name:
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The undersigned, being each of the owners of Operator, hereby unconditionally and mrrevocably
guarantee the performance by Operator of all its duties and obligations under the Agreement, as it
may be modified from time to time. Such guarantee shall be joint and several among the
undersigned, who agree to satisfy such duties and obligations upon demand, without prior demand
upon Operator having been made.

o AN W =)

Printed Name: K. bercd OeLona PnntedName Uf— (S}mc/

Date___7/79/03 Date: ‘7,[//‘7:/03

Address: 0. Box (9332 Address: ‘7@7{}'6 ()Olji, M .
Conlshaef C4 62018 C’A(Lgﬁm\/ C4 . ?ch)f

Telephone: @éd) Fos~ §335 Telephone: (70) 727'53‘;/
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CONSENT TO AGREEMENT

The City of San Diego (“CITY"), as LESSOR under that certain Percentage Lease (“Master
Lease™) entered into with AT :

Islandia Associates, Ltd.

(“LESSEE”) and filed in the Office of the City Clerk on February 9, 1987 as Document RR-
267648, hereby consents to that certain Open Party Boat Operator Agreement (“Agreement”)
between the above LESSEE (“SUBLESSOR”) and

Peter Giacalone, an individual

d/b/a Dolphin II Sportfishing ,
(“OPERATOR?”) dated July 20; 2003. The Agreement shall be subordinate to the Master Lease
in all respects. The CITY is merely approving the OPERATOR and the proposed use, and all
terms and conditions of the Master Lease shall control and supersede any inconsistent or contrary .
provisions in the Agreement. The CITY is not bound by any term or condition in the Agreement
which in any way conflicts with or is additional to the provisions of the Master Lease. Further,
pursuant to section 4.02 of the Master Lease, the consent of the City is conditioned. upon, and
OPERATOR agrees, that it will keep and perform all covenants, conditions, and provisions of
the Master Lease.

In addition, this consent is subject to the following conditions:

ASSIGNMENT AND SUBLEASING: OPERATOR shall not assign the Agreement or sublet
the premises or any part thereof without the prior written consent of LESSEE and The City of
San Diego. An assignment by operation of law shall automatically terminate this consent.

HOLD HARMLESS: OPERATOR shall assume the defense of, indemnify and hold harmless
LESSEE and CITY, its elected officials, officers, representatives, agents, and employees from all
claims, expenses and liability of every nature, directly or indirectly arising from, or alleged to
have arisen from the operations conducted on the premises leased under the Master Lease, the
condition of the premises, or from any act or omission of OPERATOR, his agents and invitees;
provided, however, OPERATOR’S duty to indemnify and hold harmless shall not include any -
claims or liability arising from the established active negligence, sole negligence, or sole willful
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: OPERATOR shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or condition of or operation
conducted on or from the leased premises. Minimum coverage shall be Two Million Dollars
($2,000,000) COMBINED SINGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shal! name “The City of San Diego, its elected officials, officers,
representatives, agents, and employees” as additional insureds. Said policy shall specify that the
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policy may not be terminated, altered or canceled without thirty (30) days prior written notice to
CITY by the insurance company.

OPERATIONS: For the purpose of this Consent to Agreement, the “Vessel” includes the
motorboat defined in Section B of the Agreement. The Vessel is required by law to be registered
with California Department of Motor Vehicles and must carry proper registration numbers and
stickers. The Vessel shall be equipped with waterproof map(s) detailing all current regulations
and activity zones for Mission Bay, whale watching and fishing areas, and shall be equipped
with all safety equipment required by law. The Vessel shall be professionally maintained and
staffed during all operating hours and shall be properly equipped to operate legally within any
public-operatirig areas or as otherwise required by Mission Bay Park or United States Coast
Guard rules and regulations. OPERATOR shall at all times comply with all applicable laws,

- statues, ordinances, regulations or “special notices” of the City of San Diego, United States
Coast Guard or any other regulatory agency issued under their authority at the OPERATOR’S
sole cost and expense. The Vessel may not be stored on public property outside the leasehold.
LESSEE and OPERATOR agree that the City Manager or his designee shall have the authority
to immediately revoke this Consent if the City Manager determines that the Vessel is not being
operated in compliance with the terms of this Consent, applicable laws, and regulations or
current boating regulations. '

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence
legal proceedings to collect rent, recover possession, or enforce any other provision of this
Agreement, the prevailing party shall be entitled to an award of reasonable legal costs, including
court and attorney fees.

SUBORDINATION: The Agreement is in effect a sublease of a portion of the premises covered

by the Master Lease between SUBLESSOR and the CITY. The Agreement is subject and

subordinate to the covenants and conditions of the Master Lease notwithstanding any provision
“hereof contrary to or in conflict with said Agreement.
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Dated , AL 0Y

Datedt/" / (/-" Oq

Dated: -/ 7 ”O?/

VEB/cdj
4/07/04

THE CITY OF SAN DIEGO

VD

Jack D). Farris, D€puty Director.

DIA ASSOCIATES, LTD.

SS | )
gj E E}»AMN% p ggrL\E,S’SSBCA)E,I*S . (semmeral Pawrdner

By: W i
e: - .
itle: eéf Z<.depk

PETER GIACALONE, an individual
d/b/a Dolphin II Sportfishing
OPERATOR

By:f:;'%:/(

Name: Fever & racn/pa€
Title: wacC

APPROVED AS TO FORM AND LEGALITY:

CASEY GWINN, City Attormney

By: ﬂ Q—/

Deputy City Attornéy

1AWPO\2004\BALOTSKY\CONSENT TO AGREEMENT-PETER GIACALONE.doc
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wedso. CERTIFICA‘”F UABILITY INSURANDS® poSER AP | e

PROUUCER )

Douglas Lambert Ins. Services
1825 State Street Suite 206

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS KO RIGHTS UPON THE CERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALYER THE COVERAGE AFFORDED BY THE POL'ICIES BELOW.

Santa Barbara CA 93101 :
Phone: 805-563- 6388 Fax:805-569-3051 INSURERS AFFORDING COVERAGE NAIC #
[INSURED INSURERA:  Sunderland Marine Mutual
INSURER 8:
gof]gﬁ gt ag alone INSURER C:
2617 San Marcos Ave. INSURER D!
San Diego CA 92104
INSURER E:
COVERAGES
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED MAMED ABOVE FOR THE POLICY PERIOD INDICATED, NOTWITHSTANDING
ANY RECUIREMENY. TERM OR CONBITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS 3UBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.
CICYE CYEXPIRAYION
LYR INS TYPE OF INSURANCE POLICY NUMBER "DATE (MW TgE‘I'E (um LIMITS
| GENERAL LIABILITY EACM OCCURRENCE s
H— MUANRGE TUREN
i | COMMERCIAL GENERAL LABILITY PREMISES (E3 occurence) §
i_ CLAIMS MADE D OCCUR MED EXP (Any ane parscn) EH
PERSONAL 8 ADVINJURY | §
| GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG | 8
' Poucvl ';é& Imc
AUTOMOBILE LIAGILITY COMBINED SINGLELINIT | ¢
ANY AUTO (€8 accident)
ALL OWNED AUTOS BODILY (NJURY s
SCHEDULED AUYOS (Par porson)
HIRED AUTOS BODILY INJURY s
NON-GWNED AUTOS {Per accidenl)
— PROPERTY DAMAGE s
(Per sctidenl) .
GARAGE LIABILITY AUTO ONLY - GA AGCIDENT | §
ANY AUTO OTHER THAN EAACC | §
AJTO ONLY: ACG | §
EXCESS/JMBRELLA LIABILITY , EACH OCCURRENCE [ ]
Ioccua [:] CLAIMS MADE AGGREGATE H
i $
—] DEDUCTIBLE s
lRETENhON s s
WORKERS COMPENSATION AND TORY LIMITS ER
EMPLOYERS® LIABILITY
ANY PROPRIETOR/PARTNER/EXEC E.L. EACH AGCIDENT 5 _
~ OFFICERMEMBER-EXCLUDED? - " | E.L DISEASE - EA EMPLOYEE] § ) i
¥ yas. desoribe uhgar
ECIAL PROVISIONS betow E.L. DISEASE - POLICY LIMIT | §
OTHER
A | Protect/Indemnicy DP1817/04 07/30/04 07/30/05 $2,000,000

Please see Addendum A Attached

DESCRIFTION OF GPERATIONS / LOCATIONS / VEHICLES / EXCLUSIONS ADDED BY ENCORSEMENT / SPECIAL PROVISIONS

CERTIFICATE HOLDER

CANCELLATION

ISLAN-1

Islandia Apsociates, LTD.
and The City of San Diego
1551 W. Misgion Bay Drive
San Diago CA 92007

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE ﬂHMﬂQN
DATE THEREQF, THE ISSUING INSURER WILL ENDEAVCR TO MAIL ;0_ DAYS WRITTEN
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO 30 SHALL
IMPOSE NO DBLIGATION QR LIABILITY OF ANY KIND UPON THE INSURER, TS AGENTS OR
REPRESENTATIVES.

W
Chris Beckert, #0704241&3207865

ACORD 25 (2001108)

e A L —
®ACORD CORPORATION 1988
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ADDENDUM “A”™

INSURED: Peter Giacalone
VESSEL: DOLPHIN II

CERTIFICATE OF INSURANCE
DATED: July 27, 2004

PRIMARY POLICY NO.: DP1817/04
PRIMARY POLICY TERM: EFFECTIVE DATE: 07/30/04 EXPIRATION DATE: 07/30/05

ADDITIONAL INSURED ENDORSEMENT

CERTIFICATE HOLDER IS NAMED AS AN ADDITIONAL INSURED UNDER THIS POLICY, BUT ONLY
AS RESPECTS TO NEGLIGENT ACTS OR OMMISSIONS OF THE NAMED INSURED AND ONLY FOR
OCCURRENCES, CLAIMS OR COVERAGES NOT OTHERWISE EXCLUDED IN THE POLICY.

IT 1S FURTHER AGREED THAT SHOULD NO COVERAGE APPLY HEREIN FOR THE NAMED INSURED,
NEITHER COVERAGE NOR DEFENSE SHALL BE AFFORDED TO THE ABOVE-IDENTIFIED
ADDITIONAL INSURED.

MOREOVER, IT 1S AGREED THAT NO COVERAGE SHALL BE AFFORDED TO THE ABOVE IDENTIFIED
ADDITIONAL INSURED FOR ANY BODILY INJURY, PERSONAL INJURY, OR PROPERTY DAMAGE TO
ANY EMPLOYEE OF THE NAMED ADDITIONAL INSURED OR TO ANY OBLIGATION QF THE
ADDITIONAL INSURED TO INDEMNIFY ANOTHER BECAUSE OF DAMAGES ARISING OUT OF SUCH
INJURY.

s —

- ——— = o e .. — .—ChrifBeckert, #0704241&307865... . —co— . - - —




OPEN PARTY BOAT OPERATOR AGREEMENT

OPEN PARTY BOAT OPERATOR AGREEMENT
THIS OPEN Pﬁ!:!{
entered into this ’O‘F

"Owner™) ﬁj—g P

A. Owner leases from the City of San Diego, hereinafter, "City", and operates the dock and landing
located at 1551 West Mission Bay Drive, San Diego, California (the "Landing™).

B. tor and gpcrates e vessel kmown as Dolpkih:ﬂ: , Official Number
M a ,g;g,;;'i,,,_ [make] of approximately b5 feet in length, (the "Vessel™)
as an open party, 1/2 day fishing, 3/4 day fishing, twilight fishing, whale watching, or private
chamervessel,asagrmdlmonbyOwnerandOpemor. Only the Vessel described in this

paragraph, and no other vessel, may occupy wharf space under this Agreement.

T OPERATOR AGREEMENT (the "Agreement”) is made and
200 3, by and between ISLANDIA ASSOCIATES, LTD. (the
@e "Operator") with respect to the following facts:

~ C. Operator desires to operate the Vessel from the Landing, and Owner desires to aow such non-
exclusive operation, in each case on the terms and conditions set forth below. The person
identified above as the Operator represents by signing this Agreement that he/she is the sole
owner of the Vessel, or that he/she has full authority of all persons or entities with an ownership
interest in the Vessel to bind them and the Vessel to the terms and conditions in this Agreement.

'NOW THEREFORE, based on the respective covenants contained herein and other valuable
consideration, the parties hereto agree as follows:

1. Termof Agreement.
(a) Subject to paragrap 11) %elow, the rights and duties of the parties under this Agreement
7

shall commence o %I_Q 200:3and shall end on S%v; 2020 %provided however, that
this Agreement may, af Owner’s sole discretion, be renewed for successive one (1) vear
periods if (i) Operator in not in default of any term in this Agreement and requests such
rencwal in writing at least ninety (90) but no more than one hundred twenty {120) days
before the end of the term of the Agreement; and (1) such renewal request is accepted by -
Owner in writing within thirty (30) days after receipt thereof unless written notice of
termination has been given ninety (90) days prior to the expiration of said term by either

Owner or Operator.

C:Horms/master 11-02
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Notwithstanding the provision of Sections 1(a) above, this Agreement shall automatically
terminate on the occurrence of any of the following specified events:

(1) Bankruptcy, by voluntary or involuntary petition, or insolvency of Operator;

(i)  Sale or transfer of more than fifty (50%) percent or more of the stock or
beneficial interest in the stock of Operator, or sale or transfer of subslanﬂally all
of the assets of Operator;

(1) = Destruction or unseaworthiness of the Vessel, or her moperabllny for a peniod
longer than four (4) weeks, unless a substitute vessel approved in writing by
Owner is provided.

(tv)  Seizure of the Vessel pursuant to Court order or non-judicial reposs&ssmn as
contractually permitted by a mortgage lien holder.

(5)  Breach of any term or covenant contained in this Agreement, each of which is
deemed for all purposes a material condition.

2. Responsibilities of Operator. During the term of this Agreement and any renewal thereof,
Operator shall:

@

®)

(©)

Actlvely use and promote the Vessel for open party 1

; br open party fishing trips to United States
waters outside Mission Bay from the Landing Subject to emergency and unanticipated
repair periods, the Vessel, in seaworthy condition and currently licensed by the U.S.
Coast Guard for carrying passengers for hire, shall be availablc for operation at the
Landing for the entire term of this Agreement and any renewals, subject to normal
maintenance and repair requirements. Operator shall provide Owner with at least ten
(10) days prior written notice of normal maintenance and repair periods during which the
boat will not be available, during which periods Operator shall make a good faith attemnpt
to provide a substitute boat approved in writing by Owner.

Operator shall at all times cause the Vessel to be operated in a safe and lawful manner
and in compliance with all Rules of Owner which are incorporated kerein in this
Agreement, and all applicable federal, state or local statutes, regulations or directives.

Operator shall at all times cause the Vessel to provide at least such services as are
customanly provided by other open party fishing boats of a similar size.

(d) If the Operator is designated as the 1/2 day open perty fishing boat, then, subject to weather

conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall make

2
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two (2) onc-half day fishing trips daily, the first trip departing from the Landing at
approximately 6:00 am. and returning at approximately 11330 am. and the second trip
departing from the Landing at approximately 12:30 pm. and retuming at approximately 5:30
pm. If the Operator is designated as the 3/4 day open party fishing boat, then, subject to
weather conditions, the Vessel (ot its substitute as provided for in paragraph (a) above) shall
make one three-quarter day fishing trips daily, the first trip departing from the Landing at
approximately 6:30 am. and retuming at approximately 5:30 pm. If the Operator is
designated as an overnight open party fishing boat, then, subject to weather conditions, the
Vessel (or its substitute as provided for in paragraph (a) above) shall make one fishing trip
daily, departing from the Landing at approximately 10:00 p.m_ and returning approximnately
700 pm. to 9:00 p.m. the following evening If the Operator is designated as a whale
watching boat, then, subject to weather conditions, the Vessel (or its substitute as provided
for in paragraph (a) above) shall make two (2) whale watching trips daily, the first departing
from the Landing at approximately 10:00 a.m. and the second departing at approximately
1:00 p.m.; each such trip shall be for a duration of two to three hours. The parties to this
Agreement agree Owner shall have the right to, from time to time, set a the minimum
number of passengers required for each type of vessel excursion (for example, to require a 2
day open party boat depart in the event two passengers wish to engage in such excursion).

(e) All Charges (as defined in Section 3 below) shall be approved in advance by Owner in
writing and such Charges shall not be changed without Owner's prior written approval.
All ticket sales for passage on the Vessel are to continue right up to the time of departure. -
All funds received from passengers on the Vessel, which have been booked by Owner,
are to be received directly by the Owner. Any such funds collected by Operator, which
are booked by Owner, or Operator are to be immediately tumed over to Owner.

H OperatorshallatalltimescausetheV&sseltobcdoekedmdopaatedsoasmcauseno
damage to the Landing or any other part of Owner's property. Operator shall notify
Owner immediately in the event he/she becomes aware of damage to Owner’s property.
Operator shall notify Owner immediately in the event he/she becomes aware of damage
sustained by any part of Owner’s premises, imrespective of whether such damage is
caused by Operator, his/her crew, histher passenger(s) or other person. Operator shall
indemnify and hold Owner harmless from, and reimburse Owner for, all ©costs, expenses,
damages, claims, demands, liabilities and lawsuits (including reasonable attomey's fees
incurred by Owner in investigating or defending such lawsuits) ansing solely out of any
action or inaction on the part of the Operator, its agents or employees, or any passenger.
Operator shall bear full responsibility, and shall reimburse Owner, for any and all
damages caused by the Vessel or her crew or passengers to the Landing or any other part
of Owner’s property due to improper operation of the Vessel, unseaworthiness of the

. Vessel, rough seas and/or bad weather.

(g) Operator shall provide a suitable picture of the Vessel to Owner by December 1st of each

3
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year for use in the Landing’s advertising program, together with a copy of current U.S.
Coast Guard Certificate of Documentation.

(h)  Operator shall keep the Vessel's designated dock area maintained and free from debris, or

: any hazardous matenals, at all times. Operator shall, after returning to the Landing
following each excursion, spray with water and take all other necessmy actions to
thoroughly clean the dock areas adjacent to the Vessel.

i) Operator shall refrain from renting fishing equipment on the Vessel, except if necessary
to provide replacement gear or if the Landing does not have available equipment.

0) Operator shall purchase bait from Owner when bait 1s used.

(k}  Operator shall strictly enforce courteous behavior by crewmembers and PROHIBIT THE
FOLLOWING:

(i) the drinking of alcoholic beverages, possession OR USE of illicit drugs or
narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
TIME on board the Vessel;

(1) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(u) fishing by crewmembers.
(iv)  profane language or other indecorous conduct.
)] Crew members must wear appropriate attire designating them as crewmembers.

(m)  Upon execution of this Agreement, and yearly on the anniversary of execmioniof this
Agreement, Operator shall provide Owner and the City with certificates of insurance,
issued by a California admitted insurance carnier, covering the Vessel and Operator (and
naming Owner and The City of San Diego as additional insureds), showing Two Million
32,000,000 00) Dollars of liability insurance in effect provided by a company acceptable
to Owner and the City, and in accordance with aill Public Utility Commission
requirements and all other governmental requirements. A copy of the policy of
insurance shall be filed with the City. Said policy shall specify that the policy may not be
terminated, altered, or cancelled without thirty (30) days prior written nofice to Owner
and the City by the insurance company. Both the Owner and the City of San Diego shall

- be named as additional assureds.

(¢) Operator shall obey all laws, rules and regulations of Mexico when operating in Mexican

4

Cforms/master 11-02



(0)

®

@

n
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(u)

®

(W)

watets,. including but not limited to licensing and permits, and obey all laws, rules and
regulations of the United States and California and all governmental entities/agencies with
respect to activities undertaken therein. »

Operator shall at all times cause the Vesse! to be operated by properly licensed personnel
m compliance with U.S. Coast Guard requirements,

Operator shall at all times operate the Vessel so as to be a credit to the Landing
Operator shall cooperate with Owner in providing reasonable free passage from time to
time for writers, photographers, news personnel and other persons designated by Owner
in connection with the advertising and promotion of the Landing.

Upon termination, Operator, at hisher expense, shall remove any and all stored goods |
equipment and all other items, and return Owner’s spaces formerly used by Operator for
such storage to its original condition.

In the event Owner elects to provide security at its premises, it is understood and agreed
such security is provided solely for the purpose of protecting Owner’s propetty, and not
for the benefit of the Operator, who it is agreed shall be solely responsible for the safety
and security of the Vessel and her appurtenances, and for the safety of Operator’s
crewmembers, officers and passengers.

Operator shall not post any signs on the Vessel or Owner’s premises without the advance
written approval of the Owner.

The Vessel shall not be used by any person for purposes of living aboard.

The Operator shall, upon request by the Owner, permit placement of a dye tablet into all
holding tanks.

Operator understand agrees Owner maimtains Rules and Repulations which are
incorporated herein as though fully set forth in this Agreement, and that Owner reserves
the right to add new Rules and Regulations or modify existing Rules and Regulations
from time to time, which shall become effective upon either of the posting of revised
Rules and Regulations on a bulletin board maintained outside Owner's office on the
premises, or upon written notice of changes tendered via first class mail to the Operator's
address identified in Paragraph 8 hercof.

Operator shall maintain a log identifying by name and date each passenger who boards
the Vessel, and shall make such log available for inspection by Owner upon two business
days advance notice.

Ciorms/master 11-02
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(aa)

(bb)

+ (dd)

Overboard discharges of heads or holding tanks is forbidden by law and by this
Agreement. Violation of this term or any other tenm hereof is grounds for eviction and
termination of this Agreement.

Operator is solely responsible for the safety of his’her Vessel, and Operator agrees that
the Owner shall have no obligation whatever to take action(s) in advance of or during a
storm to preserve or protect Operator's Vessel. It is further agreed, however, that the
Owner may, at its sole election, undertake such actions during or in advance of a storm as
1ta]onedeemsappromateandlorneoessmymmmvemmumanyorauvmsds
located on its premises; in such event it is agreed that Operator shall indemnify and hold
the Owner hamnless for any and all personal injury or property damage occurring in
connection with the Owner’s efforts to preserve or protect vessels during or in advance of
a storm. It is further agreed that if the Operator provides such preservative/protective
semomdunngormadvanceofa%nmallmslsassomated%suchmﬂmngofsuch
services shall be apportioned equally among all Vessel owners.

If Operator fails to pay any sums due under this Agreement, in addition to other rights
and remedies that are or may be available to Owner, the Vessel may be placed, at
Operator's sole risk and expense, mstorageorchamedtohershp until such time as all
sums due have been pmd in full. '

Owner has no ob]igation whatever to dewater or provide any salvage services to the
Vessel should she spring a leak or otherwise need assistance in remaining afloat or in
seaworthy condition. Nevertheless, it is agreed that in such event the Owner may, but is
not required to, provide dewatering or other salvage services for the benefit of the Vessel.
In the event the Owner elects to provide salvage services, it is agreed Opexator shail be
obligated to pay all material/labor costs associated with such services, or $150 for each
hour such services are provided, which ever sum is greater. Payment in such event is not
contingent upon the success of such salvage or other such services.

Operator shall ensure all fish cleaning operations aboard the Vessel cease once the
Vessel has passed the breakwater leading to Owner's premises.

Operator shall not permit anyone, apart from a qualified diver hired for the purpose of
cleaning the Vessel's bottom, to enter the water from Owner's Landing or from any other
place located on Owner's premises.

Apart from ordinary maintenance, no work involving the Vessel may be accomplished
while at the dock or otherwise on Owner's premises. Prohibited work includes, but is not
limited to, painting, heavy sanding, use of paint remover, spray guns, or the burning of
pamt on the topsides or above the decks. Work of any kind to the exterior of the Vessel,

6
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including routine maintenance, to be undertaken by other than Owner, must be approved
n advance of such work, in writing, by the Marina. Contractors hired by Owner to work
on the Vessel must be approved by the Marina in writing prior to the commencement of
such work, and each such contractor must maintain and provide proof of liability
msurance in an amount of at least $1 million.

The Vessel may under no circumstances be refueled dockside and may be refueled only
at a duly licensed commercial fueling station

Operator shall not store anything on Owners dock without its advance written
permission,

Operator shall not operate engines or generators or other noisy equipment between the
hours of 9:00 pm. and 8:00 am., unless absolutely and immediately necessary in
comnection with making the Vessel ready for a scheduled excursion.

Distribution of Funds Collected. The funds specified.in Section 2(¢) above (the "Funds®) shall

be distributed by Owner as follows:

(a)

(b

(c)

(d)

(e)

(f)

Owner shall retain from the Funds, as a landing fee, the sum of fifieen (15%) percent of
all charges for passage on or use of the Vessel in operation at the Landing, excluding the
receipts resulting from galley charges, and any amounts equivalent to Mexican licenses
(collectively the "Charges").

An additional charge, equal to the amount payable by Owner to the City of San Diego

because of such passage or use (currently seven (7%) percent of the charges), shall be
retained by Owner.

An additional charge shall be retained by Owner equal to the cost of bait purchases by

Owner for the Vessel. Currently, fifieen (15%) percent of charges shall be retained for
the purchase of bait. This is charged for fishing trips only.

An additional monthly charge equal to the greater of (i) one (1%) percent of all Charges
or (i) One Hundred Fifty ($150) Dollars shall be retained by Owner to fund the Landing’s -
advertising and promotions program provided by Owner under Section 5(d) below.

An additional monthly charge equal to two (2%) percent of all Charges shalf be retained
by Owner to fund the maintenance program provided by Owner under Section 5(c)
below. : :

Any amounts advanced or incurred by Owner for Operator’s benefit with Operator’s prior
writien consent or approved invoice, for supplies, equipment, advertising, commissions,

7
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etc., shall be withheld from the Funds. _

(8  The remainder of the Funds shali be paid to Operator on a monthly basis on the fifteenth
(15th) day of each month (or, if such day falls on a weekend or holiday, the first working
day thereafter) with respect to charter fees collected covering the periods from the first
(1st) to the last day of each respective previous month. Any funds owed to the Owner for
these periods shall be payable to Owner under the same time frame.

4. Non-Exclusive Agreement. It is expressly acknowledged and agreed by Operator that this
Agreement may be one of a number of agreements between Owner and the operators of other
vessels (including, but not limited to, those which are operated as open party 1/2 day fishing, 3/4
; _' '- - xhale w3 ing, ivate charter vesse Asaresult,Opm'mor’s
right to use of the Landing and the Vessel's slip thereat is non-exclusive and Operator shall have
no right to exclude any other vessel (including a competitor vessel) from the Landing. Operator
acknowledges and agrees that this Agreement gives Operator its rights herein only with respect to
the Vessel (or their substitutes under Section 2(a) above). As a result, Operator shall not dock or
operate any other vessel at the Landing without Owner's prior written consent.

5. Rights of Operator. During the term of this Agreement, Operator shall be provided by Owner
with the following at no cost or charge to Operator except as specified herein:

(a) Use of a slip agreed upon with the Owner (at a location suitable for the size of the

- Vessel) during such time as the Vessel is present at the Landing. Owner shall have the

nght to make boat location changes, as it in its unfettered discretion deems necessary or
prudent. .

(b) Water and electrical hook-up supplied to the slip. At Owner’s sole discretion, Owner
shall have the right to separately meter (at Operator's expense) Operator’s use of water
and electricity and charge Operator therefore. If Owner does so, Operator shall pay all
such charges upon demand.

(c) Owner shall establish a maintenance fund and shall utilize the funds therein for painting
and general maintenance of the slip in a first class condition at all times, as determined
by Owner in its sole discretion (excluding any damage caused to the slip by Operator or
its agents or employees). Owner shall not be required to provide any fimds for such
purposes in excess of those supplied to the maintenance fund pursuant to Section 3(e)
above.

(d)  Owner shall establish a Landing advertisitig and promotions program to advertise and
promote the Landing and the activities thereat in such manner and at such times as
Owner may determine in its sole discretion. Owner shall not be required to provide any
funds for such purposes in excess of those supplied by Operator pursuant to Section 3(d)

3
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above together with funds from such other persons as Owner may cause fo contribute to
such fund. '

(¢)  Vessel shall, to the extent reasonably practical, be afforded equal treatment by Landing
sales and ticket personnel with regard to the sale of Sportfishing tickets.

(f) The night to the use of an available gear ]ocker,‘ with Operator assuming all responsibility for
all items stored in the locker. No flammable or hazardous materials shall be stored in the
lockers or on the docks at any time.

® Operation under such general Mexican fishing licenses that Owner may have from time
to time, based on Operator's proper registration of the Vessel with Mexican authorities
and paying any fees required.

6. Defanit of Operator. Default of the Operator, entitling Owner 1o terminate this Agreement as
provided in Section 1(b) above, shall include but not be limited to the following:

(a) Failure of Operator to comply in any material respect with the provisions and obligations
of this Agreement; and .

(b)  Assignment or transfer of any interest, rights or duties under this Agreement other than as
provided herein ‘

7. Indemnity. Operator shall protect, defend, indemnify, and hold Owner and the City, harmless
from and against any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(including reasonable attorney’s fees incurred by Owner, and/or the City, in investigating or
defending same) for personal injury, death, property damage or any other claim not occasioned
by Owner’s gross negligence or willful misconduct, made by or on behalf of any customer,
passenger officer or crewmember, or other person permitted by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about the
Vessel, including: embarking or disembarking to or from the Vessel, whether the Vessel is
docked or underway, or occurring during the course of any dive or other activity conducted by or

- participated in by Operator, and from any such claims by other persons arising out of the use, or
operation of, the Vessel.

Operator further waives, releases and discharges any claims, demands, actions or causes of
action against Owner, and/or the City, for damages to person or property, mcluding but not
limited to claims for injuries or damages to employees, agents or subcontractors of Operator,
ansing from any cause whatsoever. Notwithstanding the foregoing, this waiver, release, and
indemnity shall not apply to any damage or loss resulting solely from the gross negligence or

9
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willful misconduct of Owner, and/or the City.

8. G lB -

(a)

()

(c)

This Agreement shall be binding on, and shall inure to the benefit of, the parties hereto
and their respective heirs, legal representatives, successors and assigns. The foregoing
notwithstanding, Operator’s voluntary or involuntary assignment or transfer of any or all
of its rights or duties under this' Agreement shall be void and of no effect unless
consented to in writing by Owner.

Any offers, notices and other communications to be given by any party to another shall
be communicated in writing by personal delivery or by mail, registered or certified,
postage prepaid with return receipt requested. Mailed notices shall be addressed as
follows:

To the Operator.

! zdghm E,Sp%ﬂﬁﬁgh}

c/ A 'acaloa/
RAY] Dv-.

an Dieqo. CA |
o, b o104

ISLANDIA ASSOCIATES, LTD.
5743 Corsa Avenue, Suite 200
Westlake Village, California 91362

To the Owner’s Manager:

John Taylor

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive
San Diego, California 92109

EachAparlymaychange its address by written notice in accordance with this Section.
Notices delivered by mail shall be deemed commumicated as of the day after mailing.

If any part, term, or provision of the Agreement is held invalid, such invalidity shall not
affect other parts, terms, or provisions of this Agreement which can be given effect
without the portion held invalid, and to that extent the parts, terms and provisions of this
Agreement are severable. Any waiver of any term hereof shall not be deemed to be a
continuing waiver and consent to any one waiver and shall not be deemed to be the
consent to any other waiver.

10
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9.

10.

(d)  This Agreement constitutes the entire understanding between the parties with regard to
its subject matter and supersedes all other agreements, written or oral, between the
parties with respect to such subject matter. Each party to this Agreement acknowledges
that no representations, inducements, promises or agreements, orally or otherwise, have
been made by any party, or anyone acting on behalf of anyone, which are not contained
in this Agreement, and that no other agreement, statement, or promise not contained in
this Agreement will be valid or binding The terms of this Agreement may not be
terminated, waived, or amended except by a written agreement signed by all of the
parties to this Agreement or their successors.

() In the event of any action or litigation to enforce or interpret this Agreement or otherwise
arising under or in connection with this Agreement, the prevailing party shall be entitled
to recover from the losing party any and all reasonable attorney's fees and costs incurred.

()  This Agmément shall be governed and construed in accordance with the laws of
California. All legal actions brought in connection with this Agreement shall be filed and
tried in San Diego County, California.

Assignment and Subleasing. Operator shall not assign ﬂle.Agmanem or sublet the premises or
any part thereof without the prior written consent of the Owner and the City. An assignment by
operation of law shall automatically terminate this Agreement.

| Legal_l’mneﬂhngs. Should it become necessary for Owner or the City to commence legal

proceedings to collect rent, to recover possession or enforce any other provision of this
Agreement, Operator agrees to pay all legal costs in conmection therewith, including a

. reasonable sum as attomey’s fees. In the event Owner causes the arrest of the Vessel based on 2

i1.

maritime lien in Owner’s favor, Operator agrees that notwithstanding the usual rule to the
contrary, attormeys= fees shall be for all purposes regarded as part of the maritime lien, and such
fees may be recovered in rem, directly against the Vessel. :

Subardination. This Agreement is in effect a sublease of a portion of the premises covered by

~ that certain Lease Agreement dated February 91987, as amended between the Owner herein

and the City of San Diego. This Agreement is subject and subordinate to the covenants and

. conditions of said Lease Agreement notwithstanding any provision hereof contrary to or in

conflict with said agreement.
IN WITNESS WHEREOF, the parties have entered into this Agreement as of the date first set forth
above. .
OWNER: OPERATOR:

11
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ISLA]é.g?A ASSOCIA'I;ES, LTD.
Lﬂ ceen (ﬁ’\(‘\'ﬁ%{’
By ,/4/%9\ @yﬂ-? 44
PnntedeneA,Q[Clﬁ_\Q@QA\'_%\oﬁ\ &¥Printed Name: pﬂ"’ L Glaca lone

Title: Q( e\ e Hfite: Owner ’/ Opevzﬁ-vr

By: _ By:
Printed Name: ' Printed Name:

Title: , Title:
MASTER LESSOR:

CITY OF SAN DIEGO

By:

Printed Name:

Title:

12
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The undersigned, being each of the owners of Operator, hereby unconditionally and immevocably
guarantee the performance by Operator of all its duties and cbligations under the Agreement, as it
may be modified from time to time. Such guarantee shall be joint and several among the
undersigned, who agree to satisfy such duties and obligations vpon demand, without prior demand
upon Operator having been made.

By: ‘ _ "'By‘%? %‘N

Printed Name: ' Printed Name: P ﬁ}ﬂ(/‘ G‘ia;c,a,/ Dhné_
Date: pate._8/14/03
Address:____ Address: Ml San Waveos Ave,

Sem Diego Lo A2I0Y

Telephone: : Telephone'Cﬂ( 9-529 - 0_2’3 2~

13
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CONSENT TO AGREEMENT

The City of San Diego (“CITY"), as LESSOR under that certain Percentage Lease (“Master

Lease”) entered into with
Islandia Associates, Ltd.

(“LESSEE”) and filed in the Office of the City Clerk on February 9, 1987 as Document RR-
267648, hereby consents to that certain Open Party Boat Operator Agreement (“Agreement”)
between the above LESSEE (“SUB_LESSOR”) and

Tim Linskey, an individual
s d/b/a Aristokat

(“OPERATOR") dated June 26, 2003. The Agreement shall be subordinate to the Master Lease
in all respects. The CITY is merely approving the OPERATOR and the proposed use, and all
terms and conditions of the Master Lease shall control and supersede any inconsistent or contrary
provisions in the Agreement. The CITY is not bound by any term or condition in the Agreement
which in any way conflicts with or is additional to the provisions of the Master Lease. Further,
pursuant to section 4.02 of the Master Lease, the consent of the City is conditioned upon, and
OPERATOR agrees, that it will keep and perform all covenants, conditions, and provisions of
the Master Lease.

In addition, this consent is subject to the following conditions:

ASSIGNMENT AND SUBLEASING: OPERATOR shall not assign the Agreement or sublet
the premises or any part thereof without the prior written consent of LESSEE and The City of
San Diego. An assignment by operation of law shall automatically terminate this consent.

HOLD HARMLESS: OPERATOR shall assume the defense of, indemnify and hold harmless
LESSEE and CITY, its elected officials, officers, representatives, agents, and employees from all
claims, expenses and liability of every nature, directly or indirectly arising from, or alleged to
have arisen from the operations conducted on the premises leased under the Master Lease, the
condition of the premises, or from any act or omission of OPERATOR, his agents and invitees;
provided, however, OPERATOR’S duty to indemnify and hold harmless shall not include any
claims or liability arising from the established active negligence, sole negligence, or sole willful
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: OPERATOR shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or condition of or operation
conducted on or from the leased premises. Minimum coverage shall be Two Million Dollars
($2,000,000) COMBINED SINGLE LIMIT LIABILITY. A copy of the policy of insurance
shall be filed with CITY and shall name “The City of San Diego, its elected officials, officers,
representatives, agents, and employees” as additional insureds. Said policy shall specify that the



policy may not be terminated, altered or canceled without thirty (30} days prior written notice to
CITY by the insurance company.

OPERATIONS: For the purpose of this Consent to Agreement, the “Vessel” includes the
motorboat defined in Section B of the Agreement. The Vessel is required by law to be registered
with California Department of Motor Vehicles and must carry proper registration numbers and
stickers. The Vessel shall be equipped with waterproof map(s) detailing alt current regulations
and activity zones for Mission Bay, whale watching and fishing areas, and shall be equipped
with all safety equipment required by law. The Vessel shall be professionally maintained and
staffed during all operating hours and shall be properly equipped to operate legally within any
public operating areas or as otherwise required by Mission Bay Park or United States Coast
Guard rules and regulations. OPERATOR shall at all times comply with all applicable laws,
statues, ordinances, regulations or “specié! notices” of the City of San Diego, United States
Coast Guard or any other regulatory agency issued under their authority at the OPERATOR’S
sole cost and expense. The Vessel may not be stored on public property outside the leasehold.
LESSEE and OPERATOR agree that the City Manager or his designee shall have the authority
to immediately revoke this Consent if the City Manager determines that the Vessel is not being
operated in compliance with the terms.of this Consent, applicable laws, and regulations or
current boating regulations..

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence
legal proceedings to collect rent, recover possession, or enforce any other provision of this
Agreement, the prevailing party shall be entitled to an award of reasonable legal costs, including
court and attorney fees. ' S

SUBORDINATION: The Agreement is in effect a sublease of a portion of the premises covered
by the Master Lease between SUBLESSOR and the CITY. The Agreement is subject and
subordinate to the covenants and conditions of the Master Lease notwithstanding any provision
hereof contrary to or in conflict with said Agreement.



Dated 5 / 7:/0‘,1

Dated 41[—2[9 @L{

pated 4~ B-0Y

Dated: ‘ ¢-/9-0Y

VEB/cdj
4/07/04

THE CITY OF SAN DIEGO

by oM D

ack D). Farris, Deputy Director

ISLANDIA ASSOCIATES, LTD.

LESSEE AND SUBLESSOR
&Y (een , Tre. r(, (j@\zfa@ {hrtes

Sl O/E S 7a

>

TIM LINSKEY, an inidividual
d/b/a Aristokat
OPERATOR

By: -
Name: (A N Tina L ianitaa
Title: Ouwne \

APPROVED AS TO FORM AND LEGALITY:

CASEY GWINN, City Attorney

By: L_/Q'% 7

“Deputy City Attornéy

[AWPO\2004\BALOTSK Y\CONSENT TO AGREEMENT-TIM LINSKEY .doc



CERTIFICATE OF INSURANCE

Issued Date; June 16, 2004" -

THIS CERTIFICATE s ISSUED 'AS A MATTER™

OF “INFORMATION ONLY AND CONFERS NO
.RIGHTS UPON THE CERTIFICATE HOLDER. |
*| THIS “CERTIFICATE: DOES*'NOT- AMEND;:| ' -
, EXTEND OR ALTER THE COVERAGES
AFFORDED BY THE POLICIES BELOW.

PRODUCER Island Wide Marine Agency

e 3771 Nesconset.Hwy. Suite 212 . .
So. Setauket; NY 11720 631-444-0700 |

INSURED Tlmothy & Nicole Llnskey

d/b/a Linskey Sportfishing
. & Boat Aristokat
" 251 Diamante’ Way
Oceanside,CA 92056

COMPANIES AFFORDING COVERAGE

Company A: Indemnity Insurance Co. Of North America
Company B: OneBeacon America Insurance Company
Company C: Water Quality Insurance Syndicate
Company D:

COVERAGES
THIS 1S TO CERTIFY THAT POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE
POLICY PERIOD INDICATED. NOT WITHSTANDING ANY REQUIREMENT TERM OR CONDITION OF ANY CONTRACT OR OTHER
DOCUMENT WITH RESPECT TO, WHICH THIS CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDRD BY THE
POLICIES DESCRIBED HEREIN s SUB.I ECT TO ALL THE TERMS, EXCLUSIONS, AND CONDITIONS OF SUCH POLICIES

.

' LimIts

. Coverqge o Comggnx. . POIIC! # Effective Date EXEll‘al‘IOII Date - ' ® L
Protection & ) N00891435 March 25, 2004 March 25, 2005 -1000000
Indemnity A , .
Excess P&I B C5IH70888 June 23, 2004 June 23, 2005 1000000
Dock Liability A N00891435 March 25, 2004 March 25, 2005 1000000
Pollution C 37-22024 March 25, 2004 March 25, 2005 500000
Other:
Excess Dock Liability B CS5JH70888 June 23, 2004 June 23, 2005 1000000

SPEC!AL ITEMS

Vessel Name: “ARISTCKAT” Official # 908678

The Certificate Holder is included as Additional Insured with respect to the operation of the herein insured vessel only.

CERTIFICATE HOLDER:

City of San Diego

Real Estate Assets Dept.
1200 Third Ave., Ste. #1700
San Diego, CA 92101

CANCELLATION: Should any of the above described policies
be cancelled before the expiration date thereof, the issuing
company will endeavor to mail 10 days written notice to the
« 2rtificate holderpnamed but failure to ;/'i il such notice shall
im, ose no obligation or liability of 3gw i3t upon the company,
its agents or representatives. . &




631444Y044

#INE INSURANCE “1631444004'& Aug 1“ 11:34 P.03

Seaco::n:

ASSED: Timothy & Nicole Linskey
d/b/a Linskey Sportfishing

EFHETTIVE: March 25, 2004 |

ENLiRSEMENT #3
INCLUSION OF ADDITIONAL INSUREDS

In o5 deration of the premium chearged, the City of San Diego is included as an additional insured but
only -« "espects operations of the named insured except that liability resuiting from the sole negligence of the
add: .1l insured:

"~ »f San Diego

F=.1. Estate Assets Dept,
t.f40 Third Ave. Suite #1700
S Yiego, CA 92101

All ot-»: terms and conditions remaining unchanged.

To bz =itached to and made part of Policy # N00891435 of Indeninity Insurance C North America.
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QOPEN PARTY BOAT OPERATOR AGREEMENT

OPEN PARTY BOAT OPERATOR AGREEMENT

THIS OPEN PARTY BOAT OPERATOR AGREEMENT (the "Agreement”) is made and
entered into this_Juns 3L, 2003, by and between ISLANDIA ASSOCIATES, LTD. (the
"Owner") and 771" L/NSE &"1 (the "Operator™) with respect to the following facts:

A Owner leases from the City of San Diego, hereinafler, "City", and operates the dock and landing

B.

located at 1551 West Mission Bay Drive, San Diego, California (the "Landing™).

Operator owns and operates: the vessel known as AZI.ST o KA . Official Number
10365 a flptwHeet [make] of approximately 45 feet in length, (the "Vessel™)
as an open party, 1/2 day fishing, 3/4 day fishing, twilight fishing, whale watching, or private
charter vessel, as agreed upon by Owner and Operator. Only the Vessel described in this
paragraph, and no other vessel, may occupy wharf space under this Agreement.

Operator desires to operate the Vessel from the Landing, and Owner desires to allow such non-
exclusive operation, in each case on the terms and conditions set forth below. The person
identified above as the Operator represents by signing this Agreement that he/she is the sole
owner of the Vessel, or that he/she has full authority of all persons or entities with an ownership
interest in the Vessel to bind them and the Vessel to the terms and conditions in this Agreement.

NOW THEREFORE, based on the respective covenants contained herein and other valuable
consideration, the parties hereto agree as follows:

L

Term of Agreement.

(a) Subject to paragraph (b) below, the rights and duties of the parties under this Agreement
shall commence on Jwes, 2003and shall end on T~ 200provided however, that
this Agreement may, at Owner’s sole discretion, be renewed for successive one (1) year
periods if (i) Operator in not in default of any term in this Agreement and requests such
rencwal in writing at least ninety (90) but ro more than one hundred twenty {120) days
before the end of the term of the Agreement; and (ii) such renewal request is accepted by
Owner in writing within thirty (30) days afier receipt thereof unless written notice of
termination has been given ninety (90) days prior to the expiration of said ferm by either
Owner or Operator. .
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(b)

Notwithstanding the provision of Sections 1(a) above, this Agreement shall automatically
terminate on the occurrence of any of the following specified events:

(i) Bankruptcy, by voluntary or involuntary petition, or insolvency of Openrator;

() Sale or transfer of more than fifly (50%) percent or more of the stock or
beneficial interest in the stock of Operator, or sale or transfer of substantially all
of the assets of Operator; :

(1))  Destruction or unseaworthiness of the Vessel, or her inoperability for a period

longer than four (4) weeks, unless a substitute vessel approved in writing by

‘ Owner is provided. :

(iv)  Seizure of the Vessel pursuant to Court order or non-judicial repossession as
contractually permitted by a mortgage lien holder.

(5)  Breach of any term or covenant contained in this Agreement, each of which is
deemed for all purposes a material condition.

2. Responsibilities of Operator. During the term of this Agreement and any renewal thereof,
Operator shall: '

@

®)

(©)

Actively use and promote the Vessel for open party 1/2 day | 3/4 day,_and twilight fishing

; Or open party fishing trips to United States
waters outside Mission Bay from the Landing. Subject to emergency and unanticipated -
repair periods, the Vessel, in seaworthy condition and currently licensed by the U.S.
Coast Guard for camrying passengers for hire, shall be available for operation at the
Landing for the entire term of this Agreement and any renewals, subject to normal
maintenance and repair requirements. Operator shall provide Owner with at least ten
(10) days prior written notice of normal maintenance and repair peniods duning which the
boat will not be availabie, during which periods Operator shall make a good faith attempt
to provide a substitute boat approved in writing by Owner.

Operator shall at all times cause the Vessel 10 be operated in a safe and lawful manner
and in compliance with all Rules of Owner which are incorporated herein in this
Agreement, and all applicable federal, state or local statutes, regulations or directives.

Operator shall at all times cause the Vessel to provide at least such services as are
customarily provided by other open party fishing boats of a similar size.

(d) If the Operator is designated as the 1/2 day open party fishing boat, then, subject to weather

conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall make

2
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two (2) one-half day fishing trips daily, the first trip departing from the Landing at
approximately 6:00 a.m. and returning at approximately 11:30 am. and the second trip
departing from the Landing at approximately 12:30 p.m. and returning at approximately 5:30
pm. If the Operator is designated as the 3/4 day open party fishing boat, then, subject to
weather conditions, the Vessel (or its substitute as provided for in paragraph (a) above) shall
make one three-quarter day fishing trips daily, the first trip departing from the Landing at
approximately 630 am. and returning at approximately 5:30 pm. If the Operator is
designated as an overnight open party fishing boat, then, subject to weather conditions, the
Vessel (or its substitute as provided for in paragraph (a) above) shall make one fishing trip
daily, departing from the Landing at approximately 10:00 p.m. and returning approximately
- 700 pm. to 9:00 p.m. the following evening If the Operator is designated as a whale
watching boat, then, subject to weather conditions, the Vessel (or its substitute as provided
 for in paragraph (a) above) shall make two (2) whale watching trips daily, the first departing
from the Landing at approximately 10:00 am. and the second departing at approximately
1:00 p.m.; each such trip shall be for a duration of two to three hours. The parties to this
Agreement agree Owner shall have the right to, from time to time, set a the minimum
number of passengers required for each type of vessel excursion (for example, to require a 2
day open party boat depart in the event two passengers wish to engage in such excursion).

(&)  All Charges (as defined in Section 3 below) shall be approved in advance by Owner in
writing and such Charges shall not be changed withowt Owner's prior written approval.
All ticket sales for passage on the Vessel are to contirme right up to the time of departure.
All funds received from passengers on the Vessel, which have been booked by Owner,
are to be received directly by the Owner. Any such funds collected by Operator, which
are booked by Owner, or Operator are to be immediately turned over to Owner.

H Operatorshallatallﬁ.mescausetheVesseltobedockedmdopaaledsoasmcauseno
damage to the Landing or any other part of Owner’s property. Operator shall notify
Owner immediately in the event he/she becomes aware of damage to Owner’s property.
Operator shall notify Owner immediately in the event he/she becomes aware of damage
sustained by any part of Owner’s premises, irespective of whether such damage is
caused by Operator, his/her crew, his’her passenger(s) or other person. Operator shall
indemnify and hold Owner harmless from, and reimburse Owner for, all costs, expenses,
damages, claims, demands, liabilities and lawsuits (inclnding reasonable attomey's fees
incurred by Owner in investigating or defending such lawsuits) arising solely out of any
action or inaction on the part of the Operator, its agents or employees, or any passenger.
Operator shall bear full responsibility, and shall reimburse Owner, for any and all
damages caused by the Vessel or her crew or passengers to the Landing or any other part
of Owner’s property due to improper operation of the Vessel, unseaworthiness of the
Vessel, rough seas and/or bad weather.

® Operator shall provide a suitable picture of the Vessel to Owner by December 1st of each

3
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year for use in the Landing’s advertising program, together with a copy of current U.S.
Coast Guard Certificate of Documentation.

. (h) - Operator shall keep the Vessel's designated dock area maintained and free from debris, or

: any hazardous matenials, at all times. Operator shall, after retuming to the Landing

following each excursion, spray with water and take all other necessary actions to
thoroughly clean the dock areas adjacent to the Vessel.

) Operator shall refrain from renting fishing equipment on the Vessel, except if necessary
to provide replacement gear or if the Landing does not have available equipment.

() Operator shall purchase bait from Owner when bait is used.

(k)  Operator shall strictly enforce courteous behavior by crewmembers and PROHIBIT THE
FOLLOWING:

(1)  the drinking of alcoholic beverages, possession OR USE of illicit drugs or
: narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
TIME on board the Vessel; .

(i) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(i) fishing by crewmembers.
- (iv)  profane language or other indecorous conduct.
()] Crew members must wear appropriate attire designating them as crewmembers.

(m)  Upon execution of this Agreement, and yearly on the anniversary of execution; of this
Agreement, Operator shall provide Owner and the City with certificates of insurance,
issued by a California admitted insurance carrier, covering the Vessel and Operator (and
naming Owner and The City of San Diego as additional insureds), showing Two Million
(22,000 000.00) Dollars of liability insurance in effect provided by a company acceptable
to Owner and the City, and in accordance with all Public Utility Commission
requircments and all other governmental requirements. A copy of the policy of
mnsurance shall be filed with the City. Said policy shall spec@thatthepohcymaynotbe
terminated, altered, or cancelled without thirty (30) days prior written notice to Owner
and the City by the insurance company. Both the Owner and the City of San Diego shall

- be named as additional assureds.

(e) Operator shall obey all laws, rules and regulations of Mexico when operating in Mexican

4
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(n)

(s)

®
(w

®)

waters, including but not limited to licensing and permits, and obey all laws, rules and
regulations of the United States and Califoria and all governmental entities/agencies with
respect to activities undertaken therein.

Operator shall at all times cause the Vessel tobeoperawdbypmpalylioemedpersmme]
in compliance with U.S. Coast Guard requirements.

Operator shall at all times operate the Vessel so as to be a credit to the Landing
Operator shall cooperate with Ownér in providing reasonable free passage from time to
time for writers, photographers, news personnel and other persons designated by Owner
in connection with the advertising and promotion of the Landing.

Upon termination, Operator, at his’her expense, shall remove any and all stored goods ,
equipment and all other items, and return Owner’s spaces formerly used by Operator for
such storage to its original condition.

In the event Owner elects to provide security at its premises, it is understood and agreed
such security is provided solely for the purpose of protecting Owner’s property, and not
for the benefit of the Operator, who it is agreed shall be solety responsible for the safety
and security of the Vessel and her appurtenances, and for the safety of Operator’s
crewmembers, officers and passengers.

Operator shall not post any signs on the Vessel or Owner’s premises without the advance
written approval of the Owner.

The Vessel shall not be used by any person for purposes of living aboard.

The Operator shall, upon request by the Owner, permit placement of a dye tablet into all
holding tanks.

Operator understand agrees Owner maintains Rules and Regulations which are
incorporated herein as though fully set forth in this Agreement, and that Owner reserves
the right to add new Rules and Regulations or modify existing Rules and Regulations
from time to time, which shall become effective upon either of the posting of revised
Rules and Regulations on a bulletin board maintained outside Owner's office on the
premises, or upon written notice of changes tendered via first class mail to the Operator’s
address tdentified in Paragraph 8 hereof

Operator shall maintain a log identifying by name and date each passenger who boards
the Vessel, and shall make such log available for inspection by Owner upon two business
days advance notice.
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(x)  Overboard discharges of heads or holding tanks is forbidden by law and by this
Agreement.  Violation of this term or any other term hereof is grounds for eviction and
termination of this Agreement.

()  Operator is solely responsible for the safety of his’her Vessel, and Operator agrees that
the Owner shall have no obligation whatever to take action(s) in advance of or during a
storm to preserve or protect Operator's Vessel. It is further agreed, however, that the
Owner may, at its sole election, undertake such actions diming or in advance of a storm as
it alone deems appropriate and/or necessary to preserve or protect any or all vessels
located on its premises; in such event it is agreed that Operator shall indemmnify and hold
the Owner harmless for any and all personal injury or property damage occurring in
connection with the Owner's efforts to preserve or protect vessels during or in advance of
a storm. It is further agreed that if the Operator provides such preservative/protective
services during or in advance of a storm, all costs associated with such rendering of such
services shall be apportioned equally among all Vessel owners.

(z)  If Operator fails to pay any sums due under this Agreement, in addition to other rights
and remedies that are or may be available to Owner, the Vessel may be placed, at
Operator’s sole risk and expense, in storage or chained to her slip, until such time as all
sums due have been paid in full.

(aa) Owner has no oblxgahon whatever to dewater or provide any salvage services to the
Vessel should she spring a leak or otherwise need assistance in remaining afloat or in
seaworthy condition. Nevertheless, it is agreed that in such event the Owner may, but is
not required to, provide dewatering or other salvage services for the benefit of the Vessel.

In the event the Owner elects to provide salvage services, it is agreed Operator shall be
obligated to pay all material/labor costs associated with such services, or $150 for each
hour such services are provided, which ever sum is greater. Payment in such event is not
contingent upon the success of such salvage or other such services.

(bb)  Operator shall ensure all fish cleaning operations aboard the Vessel cease once the
Vessel has passed the breakwater leading to Owner’s premises.

. (cc)  Operator shall not permit anyone, apart from a qualified diver hired for the purpose of
cleaning the Vessel's bottom, to enter the water from Owner's Landing or from any other
place located on Owner’s premises.

" (dd) Apen from ordinary maintenance, no work involving the Vessel may be accomplished
while at the dock or otherwise on Owner's premises. Prohibited work includes, but is not

limited to, painting, heavy sanding, use of paint remover, spray guns, or the burning of
paint on the topsides or above the decks. Work of any kind to the exterior of the Vessel,

6
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(ce)

()

(g8)

including routine maintenance, to be undertaken by ether than Owner, must be approved
in advance of such work, in writing, by the Marina. Contractors hired by Owner to work
on the Vessel must be approved by the Marina in writing prior to the commencement of
such work, and each such contractor must maintain and provide proof of lability
msurance in an amount of at least $1 million.

The Vessel may under no circumstances be refueled dockside and may be refueled only
at a duly licensed commercial fueling station

Operator shall not store anything on Owners dock without its advance written
permission.

Operator shall not operate engines or generators or other noisy equipment between the
hours of 9:00 pm. and 8:00 am., unless absolutely and mmmediately necessary in
connection with making the Vessel ready for a scheduled excursion.

Distribntion of Funds Collected. The funds specified in Section 2(c) above (the “Funds") shall

be distributed by Owner as follows:

(2)

(b)

(©)

@

(e

®

OwnershalltetainﬁomtheFmds,asalandingfee,ﬂlesmnofﬁftﬂen(ls%)percentof
all charges for passage on or use of the Vessel in operation at the Landing, excluding the
recelpts resulting. from galley charges, and any amounts equivalent to Mexican licenses
(collectively the "Charges"). .

An additional charge, equal*to the amount payable by Owner to the City of San Diego
because of such passage or use (currently seven (7%) percent of the charges), shall be

. retained by Owner.

An additional charge shall be retained by Owner equal to the cost of bait purchases by
Owner for the Vessel. Currently, fifieen (15%) percent of charges shall be retained for
the purchase of bait. This is charged for fishing trips only.

An additional monthly charge equal to the greater of (i) one (1%) percent of all Charges
or (i1) One Hundred Fifty ($150) Dollars shall be retained by Owner to fund the Landing’s
advertising and promotions program provided by Owner under Section 5(d) below.

An additional monthly charge equal to two (2%) percent of all Charges shall be retained
by Owner to fund the maintenance program provided by Owner under Section 5(c)
below. .

Any amounts advanced or incurred by Owner for Operator’s benefit with Operator’s prior
written consent or approved invoice, for supplies, equipment, advertising, commissions,
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etc., shall be withheld from the Funds.

(2) TheremainderoftheFLmdsshaHbepajdtoOpcratoronamonlhlybasisonﬁ)eﬁﬁemﬂx
(15th) day of each month (or, if such day falls on a weekend or holiday, the first working
day thereafter) with respect to charter fees collected covering the periods from the first
(1st) to the last day of each respective previous month. Any funds owed to the Owner for
these periods shall be payable to Owner under the same time frame.

4. Non-Exclusive Agreement. It is expressly acknowledged and agreed by Operator that this
‘Agreement may be one of a number of agreements between Owner and the operators of other
vessels (including, but not limited to, those which are operated as open party 1/2 day fishing, 3/4
day fishing, twilig ing_whale watching tvate charter vessels As a result, Operator’s
right to use of the Landing and the Vessel's slip thereat is non-exclusive and Operator shall have
no night to exclude any other vessel (including a competitor vessel) from the Landing. Operator
acknowledges and agrees that this Agreement gives Operator its rights herem only with respect to
the Vessel (or their substitutes under Section 2(a) above). As a result, Operator shall not dock or
operate any other vessel at the Landing without Owner's prior written consent.

5. Rights of Operator. During the term of this Agreement, Operator shall be provided by Owner
with the following at no cost or charge to Operator except as specified herein:

(@) Use of a slip agreed upon with the Owner (at a location suitable for the size of the
Vessel) during such time as the Vessel is present at the Landing.  Owner shall have the
right to make boat location changes, as it in its unfettered discretion deems necessary or
prudent. : :

(b)  Water and electrical hook-up supplied to the slip. At Owner's sole discretion, Owner
shall have the right to separately meter (at Operator’s expense) Operator’s use of water
and electricity and charge Operator therefore. If Owner does so, Operator shall pay all
such charges upon demand.

(c) Owner shall establish a maintenance fund and shall utilize the funds therein for painting
and general maintenance of the slip in a first class condition at all times, as determined
by Owner in its sole discretion (excluding any damage caused to the slip by Operator or
its agents or employees). Owner shall not be required to provide any fimds for such
purposes in excess of those supplied to the maintenance fund pursuant to Section 3(e)
above.

(d)  Owner shall establish a Landing advertising and promotions program to advertise and
promote the Landing and the activities thereat in such manner and at such times as
Owner may determine in its sole discretion. Owner shall not be required to provide any
funds for such purposes in excess of those supplied by Operator pursuant to Section 3(d)
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above together with funds from such other persons as Owner may cause to contribute to
such fund.

(e) © Vessel shall, to the extent reasonably practical, be afforded equal treatment by Landing
sales and ticket personne! with regard to the sale of Sportfishing tickets.

(f) The right to the use of an available gear locker, with Operator assuming all responsibility for
all items stored in the locker. No flammable or hazardous matenals shail be stored in the
lockers or on the docks at any time.

§3) Operation under such general Mexican fishing licenses that Owner may have from time
to time, based on Operator's proper registration of the Vessel with Mexican authorities
and paying any fees required.

6. Defanit of Operator. Default of the Operator, entitling Owner to terminate this Agreement as
provided in Section 1(b) above, shall include but not be limited to the following:

(a) Failure of Operator to comply in any material respect with the provisions and obligations
of this Agreement; and

‘(b))  Assignment or transfer of any interest, rights or duties under this Agreement other than as
provided herein.

7. Indemnity. Operator shall protect, defend, indemnify, and hold Owner and the City, harmless
from and against any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(including reasonable attomey's fees incurred by Owner, and/or the City, in investigating or
defending same) for personal injury, death, property damage or any other claim not occasioned
by. Owner’s gross negligence or willful misconduct, made by or on behalf of any customer,
passenger officer or crewmember, or other person permitted by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about the
Vessel, including embarking or disembarking to or from the Vessel, whether the Vessel is
docked or underway, or occurring during the course of any dive or other activity conducted by or

- participated in by Operator, and from any such claims by other persons ansing out of the use, or
~ operation of, the Vessel.

Operator further waives, releases and discharges any claims, demands, actions or causes of
action against Owner, and/or the City, for damages to person or property, including but not
limited to claims for injuries or damages to employees, agents or subcontractors of Operator,
arising from any cause whatsoever. Notwithstanding the foregoing, this waiver, release, and
indemnity shall not apply to any damage or loss resulting solely from the gross negligence or
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willful misconduct of Owner, and/or the City.

8. General Provisions.

(a) This Agreement shall be binding on, and shall inure to the benefit of, the parties hereto
and their respective heirs, legal representatives, successors and assigns. The foregoing
notwithstanding, Operator’s voluntary or involuntary assignment or transfer of any or all
of its rights or duties under this Agreement shafl be void and of no effect unless
consented to in writing by Owner.

(b)  Any offers, notices and other communications to be given by any party to another shall
be communicated in writing by personal delivery or by mail, registered or certified,
postage prepaid with return receipt requested. Mallednot]osshallbeaddressedas
follows:

Ta the Operator:

To the Owner:

ISLANDIA ASSOCIATES, LTD.
5743 Corsa Avenue, Suite 200
Westlake Village, California 91362

To the Owner’s Manager:

John Taylor

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive
San Diego, California 92109

Each‘partymayc.hange its address by written notice in accordance with this Section.
Notices delivered by mail shall be deemed communicated as of the day after mailing.

(c) If any part, term, or provision of the Agreement is held invalid, such invalidity shall not
affect other parts, terms, or provisions of this Agreement which can be given effect
without the portion held invalid, and to that extent the parts, terms and provisions of this
Agreement are severable. Any waiver of any term hereof shall not be deemed to be a
continuing waiver and consent to any one waiver and sball not be deemed to be the
consent to any other waiver.

10
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(d  This Agreement constitutes the entire understanding between the parties with regard to
its subject matter and supersedes all other agreements, written or oral, between the
partics with respect to such subject matter. Each party to this Agreement acknowledges
that no representations, inducements, promises or agreements, orally or otherwise, have
been made by any party, or anyone acting on behalf of anyone, which are not contained
in this Agreement, and that no other agreement, statement, or promise not contained in
this Agreement will be valid or binding. The terms of this Agreement may not be
terminated, waived, or amended except by a written agreement signed by all of the
parties to this Agreement or their successors.

(e) In the event of any action or litigation to enforce or interpret this Agreemestt or otherwise
© anising under or in connection with this Agreement, the prevailing party shall be entitled
to recover from the losing party any and all reasonable attorney's fees and costs incurred.

()~ This Agreement shall be govemed and construed in accordance with the laws of
California. All legal actions brought in connection with this Agreement shall be filed and
tried in San Diego County, California.

9. Assignment and Subleasing. Operator shall not assign the Agreement or sublet the premises or
any part thereof without the prior written consent of the Owner and the City. An assignment by
operation of taw shall automatically terminate this Agreement.

10. Legal Proceedings. Should it become necessary for Owner or the City to commence legal
' proceedings to collect rent, to recover possession or enforce any other provision of this
Agreement, Operator agrees to pay all legal costs in connection therewith, mcluding a
reasonable sum as attorney's fees. In the event Owner causes the arrest of the Vessel based on a
maritime lien in Owner’s favor, Operator agrees that notwrthstanding the usual rule to the
contrary, attorneys= fees shall be for all purposes regarded as part of the maritime lien, and such
fees may be recovered in rem, directly against the Vessel. :

11. Subordination. This Agreement is in effect a sublease of a portion of the premises covered by

 that certain Lease Agreement dated February 91987, as amended between the Owner herein

and the City of San Diego. This Agreement is subject and subordinate to the covenants and

. conditions of said Lease Agreement notwithstanding any provision hereof contrary to or in
conflict with said agreement.

IN WITNESS WHEREOF, the parties have entered into this Agreement as of the date first set forth
above.

QOWNER: QPERATOR:

1
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ISLLANDIA ASSOCIATES, LTD.

By PJ %ﬂ%@? % %ﬂf

Pnnted NameAfL(l\.u}[ﬁﬂlSi‘ug

Tite Yresident

By:

Printed Name:

Title: :
MASTER LESSOR:

CITY OF SAN DIEGO

Printed Name;

Title:

Cfforms/master 11-02
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Printed Name: Lo 115 :/’i»}

Title:_(JAviart - QA—{I/),{'
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The undersigned, being each of the owners of Operator, hereby unconditionally and irrevocably
guarantee the performance by Operator of all its duties and obligations under the Apgreement, as it
may be modified from time to time. Such guarantee shall be joint and several among the
undersigned, who agree to satisfy such duties and obligations upon demand, withowt prior demand
upon Operator having been made.

' \
By: mugl.zf . %/’h By: \;é-xz)
Printed Name: s Printed NQ@-/!TW\ LlNS/Li‘g
Date: 'L.‘;.ll_ -0 3 : Date: @“26*03

Address:_ 281 Dicncnle e Muay Address:

Ocecnside , ca Szose

Telephone:___1LO ’ S -203% Telephone:
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master Lease)
entered into with '

ISLANDIA ASSOCIATES, LTD

(LESSEE) and filed in the Office of the City Clerk as Document 267648, consents to that certain
Open Party Boat Operator Agreement (Sublease) between the above LESSEE (SUBLESSOR)
and

(SUBLESSEE) dated February 23, 2002. The Sublease shall be subordinate to the Master Lease
in all respects. The CITY is merely approving the SUBLESSEE and the proposed use, and all
terms and conditions of the Master Lease shall control and supersede any inconsistent or contrary
provisions in the Sublease. The CITY is not bound by any term or condition in the Sublease
which in any way conflicts with or is additional to the provisions of the Master Lease.

s N
JOHN HENDERSON (P\WW‘“

In addition, this consent is subject to the following conditions:

1. SUBLESSEE and/or LESSEE shall issue serially numbered tickets for each admission to or
rental of the Vessel (as defined in the Sublease) and shall keep an adequate record of such
tickets, as well as a record of unissued tickets.

2. SUBLESSEE shall not change the schedule of rates, charges and hours of operation as
attached as Exhibit 1 to this Consent without CITY’S prior written approval.

- 3. SUBLESSEE must observe the Mission Bay Sign & Colors Code.

4, CITY lifeguards have the right to inspect the Vessel or any substitute at any time, including
during operation, and to terminate operations at any time that they believe the operations are
unsafe.

5. LESSEE shall pay CITY seven percent (7%) of total gross revenue from all charges for
passage on or use of the Vessel. If only slip rental is paid in any month, LESSEE shall pay the
percentage required in Master Lease. (Section 3.02(c)(9))

6. Additional conditions attached as ADDENDUM A: “MINIMUM STANDARD SUBLEASE

"CONDITIONS™:



The undersigned hereby agree to the terms and conditions set forth in this Consent to Sublease
Agreement. )

THE CITY OF SAN DIEGO

Dated §732-27 . //C//

" Tim C. Rothans, Deputy Director
for the City Manager

ISLANDIA ASSOCIATES, LTD

Dated 5-&-CH By W%’Q‘

ublessor

JOHN HENDERSON , e

~/
Dated d/23/ve By (/%

Sublessee

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Dated _(z/# ga} By l/pwwd‘) %«A e

Deputy City Attorney

Gl/jmj
04/19/02
1AWPOX2002Uones\CSA-ISLANDIA doc



ADDENDUM A

MINIMUM STANDARD SUBLEASE CONDITIONS

ASSIGNMENT AND SUBLEASING: SUBLESSEE shall not assign the sublease or sublet the
premises or any part thereof without the prior written consent of LESSEE and CITY. An '
assignment by operation of law shall automatically terminate this lease.

HOLD HARMLESS: SUBLESSEE shall assume the defense of, indemnify and hold harmless
LESSEE and CITY from all claims, expenses and liability of every nature, directly or indirectly
arising from, or alleged to have arisen from the operations conducted on the leased premises, the
. condition of the premises or from any act or omission of SUBLESSEE, his agents and invitees;
provided, however, SUBLESSEE'S duty to indemnify and hold harmless shall not include any
claims or liability arising from the established active negligence, sole negligence, or sole willful
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: SUBLESSEE shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or condition of or operation
conducted on the leased premises. Minimum coverage shall be $2 million COMBINED
SINGLE LIMIT LIABILITY. A copy of the policy of insurance shall be filed with CITY and
shall name "The City of San Diego" as an additional insured. Said policy shall specify that the
policy may not be terminated, altered or canceled without 30 days prior written notice to CITY
by the insurance company.

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence legal
proceedings to collect rent, to recover possession or enforce any other provision of this lease, the
prevailing party shall be entitled to an award of reasonable legal costs, including court and
attorneys! fees.

SUBORDINATION: This agreement is a Consent to Sublease a portion of the premises covered
by the Master Lease. This Consent and the Sublease are subject and subordinate to the covenants
and conditions of the Master Lease notwithstanding any provision hereof contrary to or in
conflict with the Master Lease.



Exhibit "1"

\\\A\y

o “ISLANDIA
N SPORTFISHING

1551 West Mission Bay Dr. @ San Duego CA e (619) 222-1164

May 3, 2002

Gary Jones, Property Agent

Asset Management & Marketing Division

RE: John Henderson, Owner/Operator of the Phoenix sport boat
Dear Mr. Jones:

The Phoenix runs charters and open party trips as necessary for Islandia Sportfishing.

The charter prices are as follow:

Summer Rates for 3/4-day: Mon -~ Fri $1500
Sat $1800
Sun $1600
Summer Rates for Overnight: Mon — Thur $2100
Fri/Sun $2400
Sat $3000
Winter Rates for 3/4-day: Weekdays $800
Sat $1200
Sun $1000
Winter Rates for 1/2-day: Weekdays $500
Sat/Sun $600

Open party overnight trips with limited load.

$200 per person for double bunk
$200 for first ticket, $150 for second ticket if double
bunk is shared
Bay Cruise: $100 per hour (2 hour minimum)

If you have any questions, please call us at (619) 222-1164.

Sincerely, /
John Taylor
Manager Islandia Sportfishing



OPEN PARTY BOAT OPERATOR AGREEMENT

THIS PRIVATE CH_ARTER BOAT OPERATOR AGREEMENT (the "Agreement”) is made and
entered into this _J} /23 . 2002 by and between ISLANDIA ASSOCIATES, LTD. (the
"Owner") and Jphn [tenderson _ (the "Operator”) with respect to the following facts:

A. Owner leases from the City of San Diego, hereinafter, "City", and operates the dock and
landing located at 1551 West Mission Bay Drive, San Diego, California (the "Landing”).

B. Operator owns and operates the vesselPhgen i , Official Number 26 11 1 and(the
“Vessel") as an , PRIVATE CHARTER Y day, % day, twilight, whale watching, or ovemight
tuna fishing as agreed upon by Owner and Operator.

C. Operator desires to operate the Vessel from the Landing, and Owner desires to allow such
non-exclusive operation, in each case on the terms and conditions set forth below.

NOW THEREFORE, based on the respective covenants contained herein and other valuable
consideration, the parties hereto agree as follows:

1. Term of Agreement.

(a)

(b)

(c)

Subject to paragraph (b) below, the rights and duties of the parties under this
Agreement shall commence on ‘2{25 , 2002 and shall end on ﬂ;} , 20@
provided however, that this Agreement will be renewed for successive one (1) year
periods if (i) Operator requests such renewal in writing at least ninety (90) but no
more than one hundred twenty (120) days before the end of the term of the
Agreement and (ii) such renewal request is accepted by Owner in writing within thirty
(30) days after receipt thereof unless written notice of termination has been given
ninety (90) days prior to the expiration of said term by either Owner or Operator.

Other than at the end of the initial term or at the end of any successive renewal
thereof, this Agreement may only be terminated by a party upon twenty (20) days
prior written notice of default to the other party, which notice shali specify such
default, and the defaulting party shall have such twenty (20) day period to cure such
default.

Notwithstanding the provision of Sections 1(a) and (b) above, this Agreement shail
automatically terminate on the occurrence of any of the following specified events:

(i) Bankruptcy, by voluntary or involuntary petition, or insolvency of Operator:
(i) Sale or transfer of more than fifty (50%) percent or more of the stock or

beneficial interest in the stock of Operator, or sale or transfer of substantially
all of the assets of Operator;
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(i)  Destruction of or inoperability for a period longer than four (4) weeks of the
Vessel, . unless a substitute vessel approved in writing by Owner
is provided.

2. Responsibilities of Operator. During the term of this Agreement and any renewal thereof,
Operator shall: : .

(a)

(b)

(©

(e)

(f)

)

Actively use and promote the Vessel for 1/2 day , 3/4 day, and twilight fishing trips;
whale watching trips; private charters; or party fishing trips to United States waters
outside Mission Bay from the Landing. Subject to emergency and unanticipated

repair periods, the Vessel, in good condition and licensed by the U.S. Coast Guard
for carrying passengers for hire, shall be available for operation at the Landing for
the entire term of this Agreement and any renewals, subject to normal maintenance
and repair requirements. Operator shall provide Owner with at least ten (1 0) days
prior written notice of normal maintenance and repair periods during which the boat
will not be available, during which periods Operator shail make a good faith attempt
to provide a substitute boat approved in writing by Owner.

Operator shall at all times cause the Vessel to be operated in a safe and lawful
manner and in compliance with all rules of Owner which are incorporated herein in
this agreement.

Operator shall at all times cause the Vessel to provide at least such services as are
customarily provided by other open party fishing boats of a similar size.

Al Charges (as defined in Section 3 below) shall be approved in advance by Owner

in writing and such Charges shall not be changed without Owner's prior written
approval. All ticket sales for passage on the Vessel are to continue right up to the
time of departure. All funds received from passengers on the Vessel, which have
been booked by Owner, are to be received directly by the Owner. Any such funds
collected by Operator which are booked by Owner or Operator are to be immediately
turned over to Owner.

Operator shall at all times cause the Vessel to be docked and operated so as to
cause no damage to the Landing or any other part of Owner's property. Upon
demand, Operator shall indemnify and hold Owner harmless from, and reimburse
Owner for, all costs, expenses, damages, claims, demands, liabilities and lawsuits
(including reasonable attomey's fees incurred by Owner in investigating or
defending such lawsuits) arising solely out of any action or inaction on the part of the
Operator, its agents or employees. Operator shall bear full responsibility, and shall
reimburse Owner, for any and all damages caused by the Vessel to the Landing or
any other part of Owner's property due to rough seas or bad weather.

Operator shall provide a suitable picture of the Vessel to Owner by December 1st
of each year for use in the Landing's advertising program.
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M)

(i)

0]
(k)

U
(m)

(m

(o)

P)

Operator shall keep the Vessel's designated dock area maintained and free from
debris, or any hazardous materials, at all times allowing only for boarding steps, if
necessary.

Operator shall refrain from renting fishing equipment on the Vessel, except if
necessary to provide replacement gear or if the Landing does not have available
equipment.

Operator shall purchase bait through Owner when bait is used.

Operatof shall strictly enforce courteous behavior by crew members and PROHIBIT
THE FOLLOWING:

(i) the drinking of alcoholic beverages, possession OR USE of illicit drugs or
narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
TIME on board the Vessel;

(i) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(i)  fishing by crew members.
Crew members must wear appropriate attire designating them as crew members.

Upon execution of this Agreement, Operator shall provide Owner and the City with
certificates of insurance covering the Vessel and Operator (and naming Owner and
The City of San Diego as additional insureds), showing Two Million {$2,000.000.00)
Dollars of liability insurance in effect provided by a company acceptable to Owner
and the City, and in accordance with all Public Utility Commission requirements and
all other governmental requirements. A copy of the policy of insurance shall be filed
with the City. Said policy shall specify that the policy may not be terminated, attered
or cancelled without thirty (30) days prior written notice to Owner and the City by the
insurance company.

Operator shall obey all laws, rules and regulations of Mexico when operating in
Mexican waters, including but not limited to licensing and permits, and obey all laws,
rules and regulations of the United States and California with respect to activities
undertaken therein.

Operator shall at all times cause the Vessel to be operated by properly licensed
personnel in compliance with U.S. Coast Guard requirements.

Operator shall at all times operate the Vessel so as to be a credit to the Landing.

Operator shall cooperate with Owner in providing reasonable free passage from
time to time for writers, photographers, news personnel and other persons
designated by Owner in connection with the advertising and promotion of the
Landing.
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(Q) Upon termination, Operator, at their expense, shall remove all stored goods and

equipment and retumn them to their original condition if required by Owner. -

3. Distribution of Funds Collected. The funds specified in Section 2(e) above (the “thds")
shall be distributed by Owner as follows:

(@)  Owner shall retain from the Funds, as a landing fee, the sum of fifteen (15%) percent
of all charges for passage on or use of the Vessel in operation at the Landing,
excluding the receipts resuiting from galley charges, and any amounts equivalent
to Mexican licenses and bunk fees (colfectively the "Charges").

(b)  An additional charge, equal to the amount payable by Owner to the City of San
Diego because of such passage or use (currently seven (7%) percent of the
charges), shall be retained by Owner.

(c) An additional charge shall be retained by Owner equal to the cost of bait purchases
by Owner for the Vessel. Currently, fifteen (15%) percent of charges shall be
retained for the purchase of bait. This is charged for fishing trips only.

(d) An additional monthly charge equal to the greater of (i) one (1%) percent of all
Charges or (i} One Hundred Fifty ($150) Dollars shall be retained by Owner to fund
the Landing's advertising and promotions program provided by Owner under Section
5(d) below.

(e) An additional monthly charge equal to two (2%) percent of all Charges shall be
: retained by Owner to fund the maintenance program provided by Owner under
Section 5(c) below.

{j] Any amounts advanced or incurred by Owner for Operator's benefit with Operator's
prior written consent or approved invoice, for supplies, equipment, advertising,
commissions, etc., shall be withheld from the Funds.

(9) The remainder of the Funds shall be paid to Ogerator on a semi-monthly basis. The
payment periods shall be as follows: 1% - 15™ and the 16" through the end of the
month. Payments shall be forwarded from Owner to Operator in a timely fashion.
Any funds owed to the Owner for these periods shall be payable to Owner under the
same time frame.

4. Non-Exclusive Agreement. It is expressly acknowledged and agreed by Operator that this
Agreement may be one of a number of agreements between Owner and the operators of
other vessels (including those which are operated as open party 1/2 day fishing, 3/4 | day
fishing, twilight fishing, whale watching, or private charter vessels. As a result, Operator's
right to use of the Landing and the Vessel's slip thereat is non-exclusive and Operator shall
have no right to exclude any other vessel (including a competitor vessel) from the Landing.
Operator acknowledges and agrees that this Agreement gives Operator its rights herein
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only with respect to the Vessel (or their substitutes under Section 2(a) above). As a resuit,
Operator shall not dock or operate any other vessel at the Landing without Owner's prior
written consent,

6. Rights of Operator. During the term of this Agreement, Operator shall be provided by
Owner with the following at no cost or charge to Operator except as specified herein:

(a) Use of a slip agreed upon with the Owner (at a location suitable for the size of the
Vessel) during such time as the Vessel is present at the Landing. Owner shall have
the right to make boat location changes, if necessary.

(b)  Water and electrical hook-up supplied to the slip. At Owner's sole discretion, Owner
shall have the right to separately meter (at Operator's expense) Operator's use of
water and electricity and charge Operator therefor. If Owner does so, Operator shall
pay all such charges upon demand, or by charging a percentage of the gross.

(c) Owner shall establish a maintenance fund and shall utilize the funds therein for
painting and general maintenance of the slip in a first dlass condition at all times, as
determined by Owner in its sole discretion (excluding any damage caused to the slip

- by Operator or its agents or employees). Owner shall not be required to provide any
funds for such purposes in excess of those supplied to the maintenance fund
pursuant to Section 3(e) above.

(d) Owner shall establish a Landing advertising and promotions program to advertise
and promote the Landing and the activities thereat in such manner and at such
times as Owner may determine in its sole discretion. Owner shall not be required
to provide any funds for such purposes in excess of those supplied by Operator
pursuant to Section 3(d) above together with funds from such other persons as
Owner may cause to contribute to such fund.

(e)  Vessel shall be afforded equal treatment by Landing sales and ticket personnel with
regard to the sale of sportfishing tickets.

4] The right to the use of an available gear locker, with Operator assuming all
responsibility for all items stored in the locker. No gear with flammable or
hazardous materials shall be stored in the lockers at any time.

(9) Operation under such general Mexican fishing licenses that Owner may have from
time to time, based on Operator's proper registration of the Vessel with Mexican
authorities and paying any fees required.

6. Default of Operator. Default of the Operator, entiting Owner to terminate this Agreement
as provided in Section 1(b) above, shali include but not be fimited to the following:

(a) Failure of Operator to comply in any material respect with the provisions and
obligations of this Agreement; and

(b) Assignment or transfer of any interest, rights or duties under this Agreement other
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than as provided herein.

7. Indemnity. Operator shall defend, indemnify, and hold Owner and the City, harmless from
and for any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(including reasonable attorney's fees incurred by Owner, and/or the City, in investigating
or defending same) for personal injury, death or property damage by or on behalf of any
customer or passenger, or other person permitted by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about
the Vessel, including embarking or disembarking to or from the Vessel, whether the Vessel
is docked or underway, or occurring during the course of any dive conducted by Operator,
and from any such claims by other persons arising out of the use, or operation of, the
Vessel.

Operator further waives, releases and discharges any claims, demands, actions or causes
©of action against Owner, and/or the City, for damages to person or property, including but
not limited to claims for injuries or damages to employees, agents or subcontractors of
Operator, arising from any cause whatsoever. Notwithstanding the foregoing, this waiver,
release and indemnity shall not apply to any damage or loss resulting solely from the
negligence or wiliful misconduct of Owner, and/or the City.

8. General Provisions.

(a)  This Agreement shall be binding on, and shall inure to the benefit of, the parties
hereto and their respective heirs, legal representatives, successors and assigns.
The foregoing notwithstanding, Operator's voluntary or involuntary assignment or
transfer of any or all of its rights or duties under this Agreement shall be void and
of no effect unless consented to in writing by Owner.

(b) Any offers, notices and other communications to be given by any party to another
shall be communicated in writing by personal delivery or by mail, registered or
certified, postage prepaid with retum receipt requested. Mailed notices shall be
addressed as follows:

To the Operator;

JOHN HENDERSO

294 ?o; /Zoyé:tz tr
€a.. M’cﬁg’ 4712 6

To the Owner:;
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(c)

(d)

(e)

U]

ISLANDIA ASSOCIATES, LTD.
5236 Colodny Drive, Suite 200
Agoura Hills, California 91301

To the Owner's Manager:

John Taylor

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive
San Diego, Califomia 92109

Each party may change its address by written notice in accordance with this Section.
Notices delivered by mail shall be deemed communicated as of the day after
mailing.

If any part, term or provision of the Agreement is held invalid, such invalidity shall
not affect other parts, terms or provisions of this Agreement which can be given
effect without the portion held invalid, and to that extent the parts, terms and
provisions of this Agreement are severable. Any waiver of any term hereof shall not
be deemed to be a continuing waiver and consent to any one waiver and shall not
be deemed to be the consent to any other waiver.

This Agreement constitutes the entire understanding between the parties with regard
to its subject matter and supersedes all other agreements, written or oral, between
the parties with respect to such subject matter. Each party to this Agreement
acknowledges that no representations, inducements, promises or agreements,
orally or otherwise, have been made by any party, or anyone acting on behalf of
anyone, which are not contained in this Agreement, and that no other agreement,
statement, or promise not contained in this Agreement will be valid or binding. The
terms of this Agreement may not be terminated, waived, or amended except by a
written agreement signed by all of the parties to this Agreement or their successors.

In the event of any action or litigation to enforce or interpret this Agreement or
otherwise arising under or in connection with this Agreement, the prevailing party
shall be entitled to recover from the Iosang party any and all reasonable attorney's
fees and costs incurred.

This Agreement shall be govemed and construed in accordance with the laws of
California. All legal actions brought in connection with this Agreement shall be filed
and tried in San Diego County, Califomia.

9. Assignment and Subleasing. Operator shall not assign the Agreement or sublet the
premises or any part thereof without the prior written consent of the Owner and the City.
An assignment by operation of law shall automatically terminate this Agreement.

10. Legal Proceedings. Should it become necessary for Owner or the City to commence
legal proceedings to collect rent, to recover possession or enforce any other provision of
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this Agreement, Operator agrees to pay all Iegal costs in connectlon therewith, including
a reasonable sum as attorney's fees.

11. Subordination. This Agreement is in effect a sublease of a portion of the premises
covered by that certain Lease Agreement dated February 9, 1987, as amended between
the Owner herein and the City of San Diego. This Agreement is subject and
subordinate to the covenants and conditions of said Lease Agreement notwithstanding any
provision hereof contrary to or in conflict with said agreement.

IN WITNESS WHEREOF, the parties have entered into this Agreement as of the date first set

forth above.
OWNER: OPERATOR:
ISLANDIA ASSOCIATES, LTD. JOHN HENDERSON

,//4 AN 4 /Y ya

tedName (Jd’w\l( [Rulol PnntedName J,,L lijﬁk//gph

—

Title: V1o ac)e Tite_ Dwoney

# "
inted Name:__Jezl ol Q{gﬂ_]ﬁk_ja , Printed Name:

Title: //{6 ) : Title:

MASTER LESSOR:
CITY OF SAN DIEGO
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By:

Printed Name:

Title:

GUARANTY

The undersigned, being each of the owners of Operator, hereby unconditionally and
imevocably guarantee the performance by Operator of all its duties and obligations under
the Agreement, as it may be modified from time to time. Such guarantee shall be joint and
several among the undersigned, who agree to satisfy such duties and obligations upon
demand, without prior demand upon Operator having been made.

By: By:
Printed Name: : Printed Name: \)o[, 1 :[/f,u/ erSom
Date: Date: Z/ . 7/72__
/ /
Address: Address:
Telephone: : Telephone:
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ACORD. CERTIFICATE OF LIABILITY INSIRANCE, g5, | e
PRUGCCER THIS CERTIFICA ISSUED AS A MATTER OF INFORMATION
£ : ONLY AND CONFERS NO RIGHTS UPON THE CERYIFICATE
Douglas Lambart Ins. Services HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
1825 State Street Suite 206 ] . ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.
Santa Barbara CA 93101 ‘
Phone: 805-563-6388 Fax:805-569-3051 INSURERS AFFORDING COVERAGE
INSURED INSURERA: ~ Sunderland Marige Mutual
i INSURER B:
g:lgnll :gn:ersonl . INSURER C;
ort Rovale Drive .
San Diego GA® 92126 NSRER O:
i INSURER E:

COVERAGES

THE PQUCIES GF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED, NOTWIHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WiTH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSIED OR

MAY PERTAl, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS GF SUCH
PQUICIES. AGGREGATE LIMITS SHOWN MAY HAVE SEEN REDUCED BY PAID CLams,

By TYPE OF INSURANCE POLICY NUMBER DATE (MWDDAYY) P[?AUTCE__M E’m%“fmi Lol LIMITS
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] COMMERCIAL GENERAL (IAZILITY ’ FIRE DAMAGE (Any onc fre) | §
| 1 ] ~uams maoe Doccua MED EXP (Aryoneperson} | § |
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] GENERAL AGGREGATE 5
GENL AGGREGATE LIMIT APPLIES PER: | PRODUCTS - COMP/OP AGG | § ]

[ _Jeower[ 1388 [ioc

AUTOMOBLE UABILITY COMBINEL SINGLE LMAIT s
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occr [ ] crams maoe : AGGREGATE s
H
DEDUCTIBLE | s
RETENTION 3 i s
WORKERS COMPENSATION AND ] | ToRY thazs ) SR
EMPLOYERS LiaBMLITY I £.L. EACH ACCIOENT $
, EL DISEASE - EA EMPLOYEH 8
i Et. DISEASE « POLCY UMIT | §
OTHER
A Protect/Indemuity PP1247/01 12/13/01 12/13/02 §1,000,000
B | Excegs P&I oMODQ03272 02/28/02 02/28/03 81,000,000

DESCRIFTION OF GPERATIONS/LOCATIONSVENICLEEXCLUSIONS ADDED 67 ENDORSEMENT/SPECIAL PROVISIONS
Please see Addendum A Attachad

CERTIFICATE HOLDER | N | Aonimona misunes, mavmen LETTER; CANCELLATION

ISLAN-1 | SMOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION
DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR Y0 MAIL 20 pars wamen-

. NOTICE TO THE CERMFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO S0 SHALL
isga;giacﬁ;"g?;zg . Dﬁg; _ NG-ORTIER PYOF ANY KIND UPON THE INSURER, [T$ AGENTS OR

1551 W. Mission Bay Drive
San Diego CA 92007
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ADDENDUM “A”
INSURED: John Hepderson
VESSEL: PHOENIX
CERTIFICATE OF INSURANCE
DATED: March 4, 2002
PRIMARY POLICY NO.: PP1247/01
PRIMARY POLICY TERM: EFFECTIVE DATE: 12/13/01 EXPIRATION DATE: 12/13/02
EXCESS POLICY NO.; OMO0003272
EXCESS POLICY TERM: EFFECTIVE DATE: 02/28/02 EXPIRATION DATE: (2/28/03

ADDITIONAL INSURED ENDORSEMENT

CERTIFICATE HOLDER IS NAMED AS AN ADDITIONAL INSURED NDER THIS POLICY, BUT ONLY
AS RESPECTS TO NEGLIGENT ACTS OR OMMISSIONS OF THE NAMED INSURED AND ONLY FOR
OCCURRENCES, CLAIMS OR COVERAGES NOT OTHERWISE EXCLUDED IN THE POLICY.

IT IS FURTHER AGREED THAT SHOULD NO COVERAGE APPLY HEREIN FOR THE NAMED INSURED,
NEITHER COVERAGE NOR DEFENSE SHALL BE AFFORDED TO THE ABOVE-IDENTIFIED :
ADDITIONAL INSURED.

MOREOVER, IT 1S AGREED THAT NO COVERAGE SHAIL BE AFFORDED TO THE ABOVE IDENTIFIED
ADDITIONAL INSURED OF ANY BODILY INJURY, PERSONAL INJURY, OR PROPERTY DAMAGE TO
ANY EMPLOYEE OF THE NAMED ADDITIONAL INSURED OR TO ANY OBLIGATION OF THE
ADDITIONAL INSURED TO INDEMNIFY ANOTHER BECAUSE OF DAMAGES ARISING OUT OF SUCH
INJURY.

B4/

“Cinis Beckert, Lic. #0704241
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The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master Lease)
entered into with

CONSENT TO SUBLEASE AGREEMENT

ISLANDIA ASSOCIATES, LTD

(LESSEE) and filed in the Office of the City Clerk as Document 267648, consents to that certain
Open Party Boat Operator Agreement (Sublease) between the above LESSEE (SUBLESSCR)

and .

v , | _
ERNIE CAZIS (w bwaco [l

(SUBLESSEE) dated January 17, 2002. The Sublease shall be subordinate to the Master Lease
in all respects. The CITY is merely approving the SUBLESSEE and the proposed use, and all
terms and conditions of the Master Lease shall control and supersede any inconsistent or contrary
provisions in the Sublease. The CITY is not bound by any term or condition in the Sublease
which in any way conflicts with or is additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

1. SUBLESSEE and/or LESSEE shall issue serially numbered tickets for each admission to or
rental of the vessel (as defined in the Sublease) and shall keep an adequate record of such tickets,
as well as a record of unissued tickets.

2. SUBLESSEE shall not change the schedule of rates, charges and hours of operation attached
as Exhibit 1 to this Consent without CITY’S prior written approval.

3 SUBLESSEE must observe the Mission Bay Sign & Colors Code.

4, CITY 1ifeguards have the right to inspect the Vessel,or any substitute, at any time, including
during operation, and to terminate operations at any time that they believe the operattons are
unsafe. O

5. LESSEE shall pay CITY seven percent (7%) of total gross revenue from all charges for
passage on or use of the Vessel. If only slip rental is paid in any month, LESSEE shall pay the
percentage required in Master Lease. (Section 3.02(c)(9)).

6. Additional conditions attached as ADDENDUM A: “MINIMUM STANDARD SUBLEASE
CONDITIONS": -



~OPY

The undersigned hereby agree to the terms and conditions set forth in this Consent to Subjease
Agreement. '

THE CITY OF SAN DIEGO

Dated S 732-0t . By //'-C /

Tim C. Rothans, Deputy Director
for the City Manager

ISLANDIA ASSOCIATES, LTD

/ s J — / ,
Dated 9 602 - by S gD

// Sublessor

- ERNIE CAZIS
Dated ¥ -~27-22— © By 416(7 @Zﬁ&é)

Sdblessee
APPROVED AS TO FORM.:
' ‘ CASEY GWINN, City Attorney
Dated g(l/z/)'?— By Mg"l u/-oq
Deputy City Attormey
Gl/jmj
04/19/02

LAWPQO\2002Uones\CSA-ISLANDIA-ERNIE CAZIS.doc



ADDENDUM A
MINIMUM STANDARD SUBLEASE CONDITIONS
ASSIGNMENT AND SUBLEASING: SUBLESSEE shall not assign the sublease or sublet the

premises or any part thereof without the prior written consent of LESSEE and CITY. An
assignment by operation of law shall automatically terminate this lease.

HOLD HARMLESS: SUBLESSEE shall assume the defense of, indemnify and hold harmless
LESSEE and CITY from all claims, expenses and liability of every nature, directly or indirectly
arising from, or alleged to have arisen from the operations conducted on the leased premises, the
condition of the premises or from any act or omission of SUBLESSEE, his agents and invitees;
provided, however, SUBLESSEE'S duty to indemnify and hold harmless shall not include any
claims or liability arising from the established active negligence, sole negligence, or sole willful
misconduct of the CITY, its agents, officers, or employees.

INSURANCE: SUBLESSEE shall be insured by an insurance carrier acceptable to the LESSEE
and CITY against loss from public liability arising from the use or condition of or operation -
conducted on the leased premises. Minimum coverage shall be $2 million COMBINED
SINGLE LIMIT LIABILITY. A copy of the policy of insurance shall be filed with CITY and
shall name "The City of San Diego" as an additional insured. Said policy shall specify that the
policy may not be terminated, altered or canceled without 30 days prior written notice to CITY
by the insurance company.

LEGAL PROCEEDINGS: Should it become necessary for LESSEE or CITY to commence legal
proceedings to collect rent, to recover possession or enforce any other provision of this lease, the
prevailing party shall be entitled to an award of reasonable legal costs, including court and
attorneys' fees.

. SUBORDINATION: This agreement is a Consent to Sublease a portion of the premises covered
by the Master Lease. This Consent and the Sublease are subject and subordinate to the covenants
and conditions of the Master Lease notwithstanding any provision hereof contrary to or in
conflict with the Master Lease.
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Exhibit "1"

\\\Mv

IS LANDIA
pic.  SPORTFISHING

1551 West Mission Bay Dr. @ San Diego, CA @ (619) 222-1164

May 3, 2002
Gary Jones, Property Agent
Asset Management & Marketing Division

RE: Emie Cazis, owner of the Chubasco II sport boat

Dear Mr. Jones:

The Chubasco 11 is Islandia Sportﬁshjng’-s designated 3/4-day boat. The 3/4-day
trip runs daily from 7:00 AM - 4:00 PM.

Open party prices are:
$43  Adult
$33  Jr/Sr

Charter Rates are as follow:

Monday — Thursday Friday — Sunday
Oct — May $1350 $1650
Jun - Sep $1650 $1950
Summer Twilight $850 $850

If you have any questions, please call us at (619) 222-1164.

mcere%

John Taylor
Manager Islandia Sportﬁshmg



PEN PARTY BOAT OPERATOR AGREEMENT

THIS OPEN PARTY BOAT OPERATOR AGREEMENT (the "Agreement”) is made and entered

into this

-7 208)by and between ISLANDIA ASSOCIATES, LTD. (the "Owner”} and

Emie Cazis (the "Operator") with respect to the following facts:

A. Owner leases from the City of San Diego, hereinafter, "City”, and operates the dock and
landing located at 1551 West Mission Bay Drive, San Diego, California (the "Landing”).

B. Operator owns and operates the vesselCAabasa I, Official Number 2111238  and (the
"Vessel”) as an open party 3/4 day fishing, or private charter vessel, as agreed upon by
Owner and Operator.

C. Operator desires to operate the Vessel from the Landing, and Owner desires to allow such
Jnon-exclusive operation, in each case on the terms and conditions set forth betow.

NOW THEREFORE, based on the respective covenants contained herein and other valuable
consideration, the parties hereto agree as follows!

1. Term of Agreement.

@)

(b)

(©)

Subject to paragraph (b) below, the rights and duties of the parties under this
Agreement shall commence on /-{7 209} andshallendon /-i7 , 2063
provided however, that this Agreement will be renewed for successive one (1) year
periods If (i) Operator requests such renewal In writing at least ninety (90) but no
more than one hundred twenty (120) days before the end of the term of the
Agreement and (i) such renewal request is accepted by Owner in writing within thirty
(30) days after receipt thereof unless written notice of termination has been given
hinety (90) days prior to the expiration of said term by either Owner or Operator.

Other than at the end of the initial term or at the end of any successive renewal
thereof, this Agreement may only be terminated by a party upon twenty (20) days
prior written notice of default to the other party, which notice shall specify such
default, and the defaulting party shall have such twenty (20) day period to cure such
default. g

Notwithstanding the provision of Sections 1(a) and (b) above, this Agreement shall
automatically terminate on the occurrence of any of the following specified events!

0] Bankruptcy, by voluntary or involuntary petition, or insolvency of Operator;
(ii) Sale or transfer of more than fifty (50%) percent or more of the stock or

peneficial interest in the stock of Operator, or sale or transfer of substantiatly
all of the assets of Operator;

19R 1\ divaarfinnannriAamstr 1187 dnne L |
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(i  Destruction of or inoperability for a period longer than four (4) weeks of the
Vessel Chybqscoll, unless a substitute vessel approved in wiiting by Owner
is provided.

2. Responsibilities of Operator. During the term of this Agreement and any renewal thereof,
Operator shall:

(@)

(b)

(©

(d)

(e

(f)

Actively use and promote the Vessel for open party 3/4 day, private charters; or
open party fishing trips to United States waters outside Mission Bay from the
Landing. Subject to emergency and unanticipated repair periods, the Vessel, in
good condition and licensed by the U.S. Coast Guard for carrying passengers for
hire, shall be available for operation at the Landing for the entire term of this
Agreement and any renewals, subject to normal maintenance and repair
requirements. Operator shall provide Owner with at least ten (10) days prior written
notice of normat maintenance and repair periods during which thé boat will not be
available, during which pericds Operator shall make a good faith attempt to provide
a substitute boat approved in wiiting by Owner.

Operator shall at all times cause the Vessel to be operated in a safe and lawful
manner and in compliance with all rules of Owner which are incorporated herein in
this agreement.

Operator shall at all times cause the Vessel to provide at ieast such services as are
customarily provided by other open paity fishing boats of a similar size.

If the Operator is designated as the 3/4 day open party fishing boat, then, subject

to weathier conditions, thé Vessel (or its substitute as provided for in paragraph (a)

above) shall make one fishing trip daily departing at 7:00 a.m. and returning at
4:00p.m.

All Charges (as defined in Section 3 below) shall be approved in advance by Owner
in writing and such Charges shali not be changed without Owner's prior written
approval. All ticket sales for passage on the Vessel are to continue right up to the
time of departure. All funds received from passengers on the Vessel, which have
been booked by Owner, are to be received directly by the Owner. Any such funds
collected by Operator which are booked by Owner or Operator are to be immediately
turned over to Owner.

Operator shall at all times cause the Vessel to be docked and operated so as to
cause no damage to the Landing or any other part of Owner's property. Upon
demand, Operator shall indemnify and hold Owner harmless from, and reimburse
Owner for, all costs, expenses, damages, claims, demands, liabilities and lawsuits
(including reasonable attorney's fees incurred by Owner in investigating or
defending such lawsuits) arising solely out of any action or inaction on the part of the
Operator, its agents or employees. Operator shall bear full responsibility, and shall
reimburse Owner, for any and all damages caused by the Vessel to the Landing or
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any other part of Owner’s property due to rough seas or bad weather.

(a) Operator shall provide a suitable picture of the Vessel to Owner by December 1st
of each year for use in the Landing's advertising program.

(h) Operator shall keep the Vessel's designated dock area maintained and free from
debris, or any hazardous materials, at ail times allowing only for boarding steps, if
necessary.

(i) Operator shall refrain from renting fishing equipment on the Vessel, except if
necessary to provide replacement gear or if the Landing does not have available
equipment.

) Operator shall purchase bait through Owner when bait is used.

(k) Operator shall strictly enforce courteous behavior by crew members and PROHIBIT
THE FOLLOWING:

(i) the drinking of alcoholic beverages, possession OR USE of illicit drugs or
narcotics by crew members BEFORE, DURING OR AFTER TRIPS, OR ANY
TIME on board the Vessel;

(i) crew members from boarding the Vessel AT ANY TIME while under the
influence of alcohol or drugs; and

(i)  fishing by crew members.
()] Crew members must wear appropriate attire designating them as crew members.

(m)  Upon execution of this Agreement, Operator shall provide Owner and the City with
certificates of insurance covering the Vessel and Operator (and naming Owner and
The City of San Diego as additional insureds), showing Two Million ($2.000,000.00)
Dollars of liability insurance in effect provided by a company acceptable to Owner
and the City, and in accordance with all Public Utility Commission requirements and
all other governmental requirements. A copy of the policy of insurance shall be filed
with the City. Said policy shall specify that the policy may not be terminated, altered
or cancelied without thirty (30) days prior written notice to Owner and the City by the
insurance company.

(n) Operator shall obey all laws, rules and regulations of Mexico when operating in
Mexican waters, including but not limited to licensing and permits, and obey all laws,
rules and regulations of the United States and California with respect to activities
undertaken therein.

(0) Operator shall at all times cause the Vessel to be operated by properly licensed
personnel in compliance with U.S. Coast Guard requirements.

() Operator shall at all times operate the Vessel so as to be a credit to the Landing.
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(@

Operator shall cooperate with Owner in providing reasonable free passage from
time to time for writers, photographers, news personnel and other persons
designated by Owner in connection with the advertising and promotion of the
Landing.

Upon termination, Operator, at their expense, shall remove all stored goods and
equipment and return them to their original condition if required by Owner.

Distribution of Funds Collected. The funds specified in Section 2(e) above (the "Funds")

shall be distributed by Owner as foliows:

(a

(b)

©

(d)

(e)

("

(9)

Owner shall retain from the Funds, as a landing fee, the sum of fifteen (15%) percent
of all charges for passage on or use of the Vessel in operation at the Landing,
excluding the receipts resulting from galley charges, and any amounts equivalent
to Mexican licenses and bunk fees (collectively the "Charges").

An additional charge, equal to the amount payable by Owner to the City of San
Diego because of such passage or use (currently seven (7%) percent of the
charges), shall be retained by Owner.

An additional charge shall be retained by Owner equal to the cost of bait purchases
by Owner for the Vessel. Currently, fifteen (15%) percent of charges shall be
retained for the purchase of bait. This is charged for fishing trips only.

An additional monthly charge equal to the greater of (i) one (1%) percent of all
Charges or (ii) One Hundred Fifty ($150) Dollars shall be retained by Owner to fund
the Landing's advertising and promotions program provided by Owner under Section
5(d) below.

An additional monthly charge equal to two (2%) percent of ali Charges shall be
retained by Owner to fund the maintenance program provided by Owner under
Section 5(c) below.

Any amounts advanced or incurred by Owner for Operator's benefit with Operator's
prior written consent or approved invoice, for supplies, equipment, advertising,
commissions, etc., shall be withheld from the Funds.

The remainder of the Funds shall be paid to Ogerator on a semi-monthly basis. The
payment periods shall be as follows: 1* — 15™ and the 16™ through the end of the
month. Payments shall be forwarded from Owner to Operator in a timely fashion.
Any funds owed to the Owner for these periods shall be payable to Owner under the
same time frame.

Non-Exclusive Agreement. It is expressly acknowledged and agreed by Operator that this

Agreement may be one of a number of agreements between Owner and the operators of
other vessels (including those which are operated as open party 1/2 day fishing, 3/4 day
fishing, twilight fishing, whale watching, or private charter vessels. As a result, Operator's

right to use of the Landing and the Vessel's slip thereat is non-exclusive and Operator shall
have no right to exclude any other vessel (including a competitor vessel) from the Landing.
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Operator acknowledges and agrees that this Agreement gives Operator its rights herein
only with respect to the Vessel (or their substitutes under Section 2(a) above). As a result,
Operator shall not dock or operate any other vessel at the Landing without Owner's prior
written consent.

Rights of Operator. During the term of this Agreement, Operator shall be provided by

Owner with the following at no cost or charge to Operator except as specified herein:

(@

(b)

(©)

(d

(e)

(f)

(9)

Use of a slip agreed upon with the Owner (at a location suitable for the size of the
Vessel) during such time as the Vessel is present at the Landing. Owner shall have
the right to make boat location changes, if necessary.

Water and electrical hook-up supplied to the slip. At Owner's sole discretion, Owner
shall have the right to separately meter (at Operator's expense) Operator's use of
water and electricity and charge Operator therefor. If Owner does so, Operator shall
pay all such charges upon demand, or by charging a percentage of the gross.

Owner shall establish a maintenance fund and shall utilize the funds therein for
painting and general maintenance of the slip in a first class condition at all times, as
determined by Owner in its sole discretion (excluding any damage caused to the slip
by Operator or its agents or employees). Owner shall not be required to provide any
funds for such purposes in excess of those supplied to the maintenance fund
pursuant to Section 3(e) above.

Owner shall establish a Landing advertising and promotions program to advertise
and promote the Landing and the activities thereat in such manner and at such
times as Owner may determine in its sole discretion. Owner shall not be required
to provide any funds for such purposes in excess of those supplied by Operator
pursuant to Section 3(d) above together with funds from such other persons as
Owner may cause to contribute to such fund.

Vessel shall be afforded equal treatment by Landing sales and ticket personnel with
regard to the sale of sportfishing tickets.

The right to the use of an available gear locker, with Operator assuming all
responsibility for all items stored in the locker. No gear with flammable or
hazardous materials shall be stored in the lockers at any time.

Operation under such general Mexican fishing licenses that Owner may have from
time to time, based on Operator's proper registration of the Vessel with Mexican
authorities and paying any fees required.

Default of Operator. Default of the Operator, entiting Owner to terminate this Agreement

as provided in Section 1(b) above, shall include but not be limited to the following:

(a)

Failure of Operator to comply in any material respect with the provisions and
obligations of this Agreement; and
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(b) Assignment or transfer of any interest, rights or duties under this Agreement other
than as provided herein. ‘

7. Indemnity. Operator shall defend, indemnify, and hold Owner and the City, harmiess from
and for any and all claims, demands, liabilities, costs, expenses, damages and lawsuits
(including reasonable attorney's fees incurred by Owner, and/or the City, in investigating
or defending same) for personal injury, death or property damage by or on behalf of any
customer or passenger, or other person permitted by Operator to be on or around the
Vessel, resulting from any cause whatsoever, occurring while such person is on or about
the Vessel, including embarking or disembarking to or from the Vessel, whether the Vessel
is docked or underway, or occurring during the course of any dive conducted by Operator,
and from any such claims by other persons arising out of the use, or operation of, the
Vessel.

Operator further waives, releases and discharges any claims, demands, actions or causes
of action against Owner, and/or the City, for damages to person or property, including but
not limited to claims for injuries or damages to employees, agents or subcontractors of
Operator, arising from any cause whatsoever. Notwithstanding the foregoing, this waiver,
release and indemnity shall not apply to any damage or loss resulting solely from the
negligence or willful misconduct of Owner, and/or the City.

8. General Provisions.

(a) This Agreement shall be binding on, and shall inure to the benefit of, the parties
hereto and their respective heirs, legal representatives, successors and assigns.
The foregoing notwithstanding, Operator's voluntary or involuntary assignment or
transfer of any or all of its rights or duties under this Agreement shall be void and
of no effect unless consented to in writing by Owner.

(b) Any offers, notices and other communications to be given by any party to another
shall be communicated in writing by personal delivery or by maii, registered or
certified, postage prepaid with return receipt requested. Mailed notices shall be
addressed as follows:

To the Operator:
ERNE CAZIS

d CHIMNEAS AvE
'%(bsem, CA_ 1335

To the Owner:

ISLANDIA ASSOCIATES, LTD.
5236 Colodny Drive, Suite 200
Agoura Hills, California 91301
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To the Owner's Manager:

John Taylor

ISLANDIA SPORTFISHING
1551 W. Mission Bay Drive
San Diego, California 92109

Each party may change its address by written notice in accordance with this Section.
Notices delivered by mail shall be deemed communicated as of the day after
mailing.

(c) If any part, term or provision of the Agreement is held invalid, such invalidity shall
not affect other parts, terms or provisions of this Agreement which can be given
effect without the portion held invalid, and to that extent the parts, terms and
provisions of this Agreement are severable. Any waiver of any term hereof shali not
be deemed to be a continuing waiver and consent to any one waiver and shall not
be deemed to be the consent to any other waiver.

(d)  This Agreement constitutes the entire understanding between the parties with regard
to its subject matter and supersedes all other agreements, written or oral, between
the parties with respect to such subject matter. Each party to this Agreement
acknowledges that no representations, inducements, promises or agreements,
orally or otherwise, have been made by any party, or anyone acting on behalf of
anyone, which are not contained in this Agreement, and that no other agreement,
statement, or promise not contained in this Agreement will be valid or binding. The
terms of this Agreement may not be terminated, waived, or amended except by a
written agreement signed by all of the parties to this Agreement or their successors.

(e) In the event of any action or litigation to enforce or interpret this Agreement or
otherwise arising under or in connection with this Agreement, the prevailing party
shall be entitled to recover from the losing party any and all reasonable attorney's
fees and costs incurred.

4] This Agreement shall be governed and construed in accordance with the laws of
California. All legal actions brought in connection with this Agreement shali be filed
and tried in San Diego County, California.

9. Assignment and Subleasing. Operator shall not assign the Agreement or sublet the
premises or any part thereof without the prior written consent of the Owner and the City.
An assignment by operation of law shall automatically terminate this Agreement.

10. Legal Proceedings. Should it become necessary for Owner or the City to commence
legal proceedings to collect rent, to recover possession or enforce any other provision of
this Agreement, Operator agrees to pay all legal costs in connection therewith, including
a reasonable sum as attorney's fees.
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11. Subordination. This Agreement is in effect a sublease of a portion of the premises
covered by that certain Lease Agreement dated February 9, 1987, as amended between
the Owner herein and the City of San Diego. This Agreement is subject and
subordinate to the covenants and conditions of said Lease Agreement notwithstanding any
provision hereof contrary to or in conflict with said agreement.

IN WITNESS WHEREOF, the parties have entered into this Agreement as of the date first set

forth above.
OWNER: OPERATOR:
ISLANDIA ASSOCIATES, LTD. A HUBASE SPORTFISHNG , 1be

By: i=s QAZIS
Printed Name:, Sfmld Cj[ﬁﬁﬂ&lﬁ[ﬂ X Printed Name: SEMIE CAZ/S

Tit|e:/e"‘5 Title; M

S rrgmeen Fng 677

By: By:

Printed Name: Printed Name:

Title: Title:

MASTER LESSOR:
CITY OF SAN DIEGO

By:

Printed Name:

Title:
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KA1/17/,28092 14:51 DOUGLAS LAMBERT INS NO. 266 a1
acorp. CERTIFIGERTE OF LIABILITY INSURANCE, gz.ee | ™o,

PRODUGER

Douglas Lambert Ins. Services

1825 State Street Suitea 206

Santa Barbara CA 93101

Phone: 805-563-6388 Fax:805~-569-3051

_— e —— e
THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE GERTIFICATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE

INSURED INSURERA: Insurance Company of the West
Ernast L. Cazis, and | msurers:  Lloyds, London Co's && Und.
Golden Coast Sgortflghlr,xg, Inc - )
g.lgg‘l gﬁubasco Rort'.f:.sh:.ng INSURER C:
mineas Ave. X
Reseds A 91335 INSURER D
i INSURER E:

COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRAGT OR GTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY 8E ISSUED OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS DF SUCH

POLICIES, AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

) TYPE OF INSURANCE POLICY NUMBER DATE (MMIDDAY) | OATE (MABOAY) ) LivITS
GENERAL LIABILITY EACH DCCURRENCE s
COMMERCIAL GENERAL LIABILITY FIRE DAMAGE (Any an=fire) | $
| CLAIMS MADE D OCCUR MED EXP (Any One person) []
{ . . PERSONALE ADVINJURY | §
GENERAL AGGREGATE $
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG | 5
roucy [ | 1B | Loc
| AUTOMOBILE LIABILITY , COMBINED SINGLELIMIT | ¢
ANY AUTO (Ea accident)
| | Aownep AuTOS BODILY INJURY 5
SCHEDULED AUTOS {Per persan)
| | HIREDAUTOS BODILY INJURY s
NON-OWNED AUTGS (Per acddent)
_— PROPERTY DAMAGE [y
(Per accioent)
| GARAGE LIABILITY AUTO ONLY - EA ACCIDENT | §
|| ANYAUTO OTHERTHAN ~ AACC 1§
AUTO ONLY; AGG | §
EXCESS LIABILITY EACH OCCURRENCE s
I OCGUR CLAIMS MADE AGGREGATE 5
s
DEDUCTIBLE 3
RETENTION  § H
WORKERS COMPENSATION AND }?@Tﬁﬂlﬁs IU;!H'
LITY
EMPLOYERS'LiAal EL. EACH ACGIDENT s
E.L. DISEASE - EA EMPLOYES] §
EL. DISEASE - POLICY LIMIT | $
OTHER ]
A | Protect/Indemnity | MBB0100612 10/28/01| 10/28/C2 $500,000
B | Excess P&I X3007071 10/28/01 10/28/02 $500,000

DESCRIPTION OF OPERATIONS/LDCATIONSIVEHICLESIEXCLUSIONS ACDED BY ENDORSEMENT/SPECIAL PROYISIONS

Please see Addendum A Attached

GERTIFICATE HOLDER | Y | ADDITIONAL INSURED! INSURER LETTER:

CANCELLATION

ISLAN=-1

Islandia Associates, Ltd. and
The City of San Diego

1551 W. Mission Bay Drive

San Diago CA 92007

SHOULD ANY OF THE ABOVE DESCRIBED FOLICIES BE CANCELLED BEFORE THE EXFIRATION

DATE THEREQF, THE ISSUING INSURER WILL ENDEAVOR TOMAIL 38 DAYS WRITTEN

NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO B0 50 SHALL
SRTHB[ATY OF ANY KIND UFON YHE INSURER, ITS AGENTS OR

1
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ACorD. CERTIFIGRTE OF LIABILITY INSURANCE, sz 70 | e

PRODUCER THIS CERTIFICATE IS ISSUED AS A MATIER OF INFORMATION

: ONLY AND CONEERS NO RIGHTS UPON THE CERTIFICATE
Douglas Lambart Ins. Services HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
182% State Street Suite 206 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

Santa Barbara CA 53101
Phona: 805-563-6388 Fax:805-569-3051

INSURERS AFFORDING COVERAGE

INSURED nsureRA:  Lloyds, London Co's && Und.
Goldan C £ 3 tfishi INSURER B:
o n Coas ortfishin -
gha; ggvbasco ortfishigé' INSURER C:
imineas Ave. -
Raseda CA 91335 INSURER D:
| INSURER E
COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY REQUIREMENT, TERM OR CONDTION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR

MAY FERTAIN. THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN 1S SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

POICY EFFECTIVE [POLIGT EXPIRATION
TE%‘? TYPE OF INSURANGE POLICY NUMBER DATE (MMWDD/YY) mr%‘im% UMITs
GENERAL LIABILITY EACH OCCURRENCE 5
COMMERCIAL GENERAL LIABILITY FIRE DAMAGE (Any one fir) $
| cLams mave [ | ocour MED EXP (Any one person) |
PERSONAL & ADV INIURY | §
GENERAL AGGREGATE $
GEN'L AGGREGATE UMIT APPLIES PER! PRODUCTS - COMP/OPAGG | §
I POLICY l | fERgf 1 | Loc
AUTOMOBILE LIABILITY : COMBINED SINGLELMIT |
ANY AUTO {E8 gecidenl)
|| ALL OWNED AUTOS BODBILY INJURY s
SCHEOULED AUTOS (Per person)
HIRED AUTOS BODILY INJURY .
NON-OWNED AUTOS (Per acaidenty
- PROPERTY DAMAGE 5
{Per accident)
GARAGE LIABILITY AUTO ONLY - EA ACCIDENT | §
ANY AUTO : OTHER THAN EAACC | §
AUTO ONLY: acc s
EXCESS LIABILITY EACH OCGURRENCE $
OCOUR D CLAIMS MADE AGGREGATE [
L $
DEDUCTIBLE §
RETENTION  § i $
WORKERS COMPENSATION AND TWQ%?,'GL,‘#SI [&r
EMPLOYERS' LIABILITY
E.L. EAGH ACCIDENT $
E.L. DISEASE - EA EMPLOYEH] §
E.L. DISEASE - POLICY LIMIT | §
OTHER
A | Excess P&Y Xs$007118 12/31/01 12/31/02 $1,000,000

DESCRIPTION OF OPERATIONS/LOCATIONSVEHICLES/EXCLUSIONS ADDED BY ENDORSEMENT/SPECIAL PROVISIONS
Plaase see Addendum A Attached- §$1,000,000 Excess Protaction and Indemnity

to equal §2,000,000 Protection and Indemnity

CERTIFICATE HOLDER | Y | ADDITIONAL INSURED; NSURER LETTER: CANCELLATION

TSLAN—1 | SHOULDANY OF THE ABUVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION
DATE THEREOF, THE ISSUING INSURER WiLL ENDEAVOR ToOMAIL 30 pavs wriTTEN

) ) NOTIGE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO 50 SHALL
Islandia Associates, Ltd. and

The City of San Diego WIPQEE NO OBLIGATION OR LIASI| ANY KIND UPON THE INSURER, ITS AGENTS OR
1551 W. Migsion Bay Driva mm 7 5

San Diego Ca 92007 ( Au
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ADDENDUM *A”

INSURED: Golden Coast Sportfishing,

dba: Chubasco Sportfishing
VESSEL: CHUBASCO II
CERTIFICATE OF INSURANCE
DATED: January 17, 2002
POLICY NO.: XS007115
POLICY TERM: EFFECTIVE DATE: 12/31/01 EXPIRATION DATE: 12/31/02

ADDITIONAL INSURED ENDORSEMENT

NO. 266

CERTIFICATE HOLDER IS NAMED AS AN ADDITIONAL INSURED UNDER THIS POLICY, BUT ONLY
AS RESPECTS TO NEGLIGENT ACTS OR OMMISSIONS OF THE NAMED INSURED AND ONLY FOR

OCCURRENCES, CLAIMS OR COVERAGES NOT OTHERWISE EXCLUDED IN THE POLICY.

IT IS FURTHER AGREED THAT SHOULD NO COVERAGE AFPLY HEREIN FOR THE NAMED INSURED,

NEITHER COVERAGE NOR DEFENSE SHALL BE AFFORDED TO THE ABOVE-IDENTIFIED

ADDITIONAL INSURED.

MOREOVER, IT IS AGREED THAT NO COVERAGE SHALL BE AFFORDED TO THE ABOVE IDENTIFIED
ADDITIONAL INSURED OF ANY BODILY INJURY, PERSONAL INJURY, OR PROPERTY DAMAGE TO

ANY EMPLOYEE OF THE NAMED ADDITIONAL INSURED OR TO ANY OBLIGATION OF THE

ADDITIONAL INSURED TO INDEMNIFY ANOTHER BECAUSE OF DAMAGES ARISING OUT OF SUCH

INJURY.

rav4



Bi/17 /2802 14:51 DOUGLAS LAMBERT INS ND.266 [FR@2

ADDENDUM "A~™

INSURED NAME: Golden Coast Sportfishing.
dba: Chubasco Sportfishing
VESSEL NAME: CHUBASCO |1
CERTIFICATE OF INSURANCE
DATED: ’ January 17, 2002
PRIMARY POLICY NO.: MCBO100612
PRIMARY POLICY TERM: EFFECTIVE DATE: 10/28/01 EXPIRATION DATE: 10/28/02
EXCESS POLICY NO.: XS007071
EXCESS POLICY TERM: EFFECTIVE DATE: 10/28/07 EXPIRATION DATE: 10/28/01

ADDITIONAL INSURED ENDORSEMENT

CERTIFICATE HOLDER 1S NAMED AS AN ADDITIONAL INSURED UNDER THIS POLICY, BUT ONLY
AS RESPECTS TO NEGLIGENT ACTS OR OMMISSIONS OF THE NAMED INSURED AND ONLY FOR
OCCURRENCES, CLAIMS OR COVERAGES NOT OTHERWISE EXCLUDED IN THE POLICY.

IT IS FURTHER AGREED THAT SHOULD NO COVERAGE APPLY HEREIN FOR THE NAMED
INSURED, NEITHER COVERAGE NOR DEFENSE SHALL BE AFFORDED TO THE ABOVE-IDENTIFIED
ADDITIONAL INSURED.

MOREOVER, IT IS AGREED THAT NO COVERAGE SHALL BE AFFORDED TO THE ABOVE
IDENTIFIED ADDITIONAL INSURED OF ANY BODILY INJURY, PERSONAL INJURY, OR PROPERTY
DAMAGE TO ANY EMPLOYEE OF THE NAMED ADDITIONAL INSURED OR TO ANY OBLIGATION
OF THE ADDITIONAL INSURED TO INDEMNIFY ANOTHER BECAUSE OF DAMAGES ARISING OUT
OF SUCH INJURY.

_ Afan 3% 30
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