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DANIEL W. GRINDLE
5000 NORTH HARBOR DRIVE, SUITE 2 I 0

AMERICA'S CUP HARBOR, POINT LeMA

SAN DIEGO, CALFORNIA 92106
EMAIL: DGRINDLE@PACBELLNET

URL: WWW.DANGRINDLE.COM
TEL: (619) 222-1500
FAX: (619) 222·8100

September 29, 2008

Vladimir Balotsky
Property Agent
Real Estate Assets Department
City of San Diego
1200 Third Avenue, Suite 1700
MS51A
San Diego, California 92101-4199

Re: Seaforth Sportfishlng Corporation Subleases

Dear Mr. Balotsky:

Thank you for preparing and forwarding the "Consents to Sublease Agreement" for Seaforth
Marina, Seaforth Boat Rentals, and the Landing Grille Restaurant subleases, While the restaurant
Consent accurately reflects the terms of the sublease and master lease, please consider the
following suggested revisions to the Marina and Boat Rental Consents: .

._ Marina Sublease: The only food sales permitted under the terms of the Marina Sublease are
those derived from coin-operated dispensing machines. Prohibition of this use Is to protect the
restaurant subtenant. Therefore Paragraph 4(i) of the Marina Consent should read as follows:

"Three percent (3%) of Marina's gross income from commissions
received from food and beverage (non-alcoholic) dispensing coin-
operated machines in which Tenant has no interest equity, and of the
gross income from said machines in which Tenant has ownership
equity."

[Please compare page 6 of the Marina sublease, the third to the last
percentage rent category, from which the foregoing language is
derived.]

Boat Rental Sublease:

1. Both of the use provisions of the Boat Rentals Sublease and the Master Lease
authorize "vessel rentals' [see page 1, ~1.1.10 and page 6, first category, of the
Sublease; see also page 6 (top listed category) and 1[7.24 (page 39) of the Master
Lease] .. However, this ca oty~luded from paragraph 3 of the Boat Rentals
Consent. Please add esseI rental ' after the phrase "boat slip rentals" to
paragraph 3 of the Consent. '

2. Paragraph 4(c) on the Consent includes "ice" as a category of gross lncome subject
to percentage rent. Neither the master lease nor the sublease has a category which
includes ice. However, since sales of ice would probably come under "incidentals" in
paragraph 4(m), and the percentages are the same (7%), it probably makes no
difference and can remain in paragraph 4(c).
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Boat Rental Sublease (continued):

3. Subparagraph 4(f) of the Consent should be deleted in its entirety, since the
subtenant is not authorized (intentionally) to sell, or allow others to sell, used boats,
used boat engines or used boat trailers in which the boat rental operators have no
financial interest. [This use is prohibited to protect the marina's yacht broker sub-
subtenants.]

4. Subparagraph 4(1) of the Consent incorrectly combines two percentage rent
categories included in the Sublease [see page 6 of the Sublease, 9th and 10th listed
categories]. While both categories require percentage rent on commissions received
from coin operated dispensing machines, percentage rent on non-food and beverage
items is 10%, while the rate for food and beverage items is 3%. Subparagraph 4(i) of
the Consent should therefore track the language in the Boat Rental Sublease (and
master lease) and provide for two separate percentage rent categories.

The Consent fails to include the second and last percentage rent categories listed on
page 6 of the sublease ("boat charter tickets' and "other telephone operations").
These two categories should be added to paragraph 4 of the Consent as additional
sub-paragraphs.

5,

Please call me to discuss your willingness to make the foregoing modifications.

Daniel W. Grindle

cc: John Yamate (via email)
Bill Poole (c/o Betty Stein) (via email)
Frank LoPreste (via email)
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DANIEL W. GRINDLE •
TEL: (619) 222-1500
FAX: (619)222-8100

5000 NORTH HARBOR DRIVE, SUITE 210

AMERICA'S CUP HARBOR, POINT LOMA

SAN DIEGO, CAUFORNIA 92106
EMAIL: DGRINDLE@PACBELL.NET
URL: WWW.DANGRINDLE.COM

September 24, 2007

Vladimir Belotsky
Property Agent
Real Estate Assets Department
City of San Diego
1200 Third Avenue, Suite 1700
MS 51A
San Diego, California 92101-4199

Re: Seaforth Sportfishing Corporation Subleases

Dear Mr, Belotsky:

Enclosed herewith are hard copies of the sublease agreements for Seaforth Sportfishing
Corporation which Mr. Grindle e-mailed you on Friday, September 21,2007,

Please do not hesitate to call if you have any questions.

your. ,

. Jem;900 ~ ;:~ita..to
Dan' I W, Grind~~;1 ;sl

DWG/tlj
Enclosures

Y;'O.EHTFLEI~Lt'_Q5_.
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CONSENT TO SUBLEASE AGREEMENT

THIS CONSENT TO SUBLEASE AGREEMENT ("Consent") is entered into by and
between THE CITY OF SAN DIEGO, a California municipal corporation ("CITY"),
SEAFORTH SPORTFISHING CORPORATION, a California corporation
("SEAFORTH"), and KDME, Inc, a California Corporation doing business as "Seaforth
Boat Rentals - Mission Bay" ("BOAT RENTALS"), to be effective upon execution by
CITY (the "Effective Date") and approval by the San Diego City Attorney, as follows:

RECITALS

A. SEAFORTH is the "LESSEE," under that certain LEASE AGREEMENT dated
November 8, 2007, by and between CITY, as lessor, and SEAFORTH
SPORTFISHING CORPORATION, a California corporation, as lessee ("Master
Lease"), relating to certain real property ("Master Lease Property") described as
that portion of the tidelands and submerged or filled lands of Mission Bay
(formerly False Bay) and a portion of the Pueblo Lands of San Diego according to
Map thereof made by James Pascoe in 1870, a copy of which was filed in the
office of the County Recorder of San Diego County, November 14, 1921, and is
known as Miscellaneous Map No. 36, all being in the City of San Diego, County
of San Diego, State of California, and described as a whole as follows, and more
particularly described in the Master Lease, attached hereto as Exhibit A.

B. The Master Lease requires CITY'S consent to any sublease of the Master Lease
Property.

C. BOAT RENTALS has executed that certain SUBLEASE ("KDME, Inc.
Sublease") dated November 9, 2007, whereby, subject to CITY'S consent,
SEAFORTH subleases to BOAT RENTALS and BOAT RENTALS subleases
from SEAFORTH a portion of the Master Lease Property ("Sublease Premises")
located on the Master Lease Property and more fully described in the KDME, Inc.
Sublease, attached hereto as Exhibit B.

D. Under the terms of this Consent, CITY will consent to the KDME Inc. Sublease.

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which is
acknowledged, the parties agree as follows:

I. Subordination. The KDME Inc. Sublease ("Sublease") is and shall be subordinate
to the Master Lease. CITY shall not be bound by any term or condition in the
Sublease which in any way conflicts with CITY'S rights or increases CITY'S
obligations under the Master Lease. Any conflict between the Master Lease and
the Sublease shall be construed or resolved in favor of the Master Lease. BOAT
RENTALS acknowledges and agrees that his rights and obligations as "LESSEE"
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under the Sublease are subject and subordinate to the terms and conditions of this
Consent and the Master Lease.

2. Master Lease Provisions. Without releasing SEAFORTH of any obligation,
BOAT RENTALS additionally assumes and shall perform the obligations of
"LESSEE" under the Master Lease as and to the extent such obligations are
applicable to the Sublease Premises or BOAT RENTALS'S use of any common
area within the Master Lease Property.

3. Use. BOAT RENTALS'S use shall be for boat slip rentals, vessel rentals, sale
and rental of bait and tackle; sale of food, beverages, gift, novelties, incidentals,
etc; sale of sportfishing licenses, sale and service of boats, boat engines, engine
parts, boat trailers, accessories and marine hardware; coin operated telephones,
vending and ATM machines, and no to other purpose or use and shall comply at
all times to the Master Lease.

4. Rent. SEAFORTH shall pay the following to CITY as rent defined under the
Master Lease:

(a) Twenty two and one half percent (22.5%) ofthe ("gross income" as that
term is defined in the Master Lease) of all BOA T RENTAL'S gross
income derived from the rental of boat slips. The percentage rate from
this activity shall increase to twenty-five percent (25%) at the beginning of
the sixth lease year of the Master Lease;

(b) Seven percent (7%) of all BOAT RENTAL'S gross income derived from
sale of boat charter tickets, whether sold on a charter basis or individual
basis;

(c) Ten percent (10%) of all BOAT RENTALS'S gross income from all
vessels rentals;

(d) Seven percent (7%) of all of BOAT RENTALS'S gross income from sale
of bait and tackle and tackle rentals;

(e) Three percent (3%) of all of BOAT RENTAL'S gross income from sale of
food and non-alcoholic beverages;

(f) Seven percent (7%) of all BOAT RENTAL'S commission received from
the sale of California Sportfishing Licenses;

(g) Ten percent (10%) of the commissions received by BOAT RENTALS
from coin-operated machines, other than food and beverage dispensing
machines, inwhich BOAT RENTALS has no ownership equity, and of the
Gross Income from said machines in which BOAT RENTALS does have
an ownership equity;
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(h) Three percent (3%) of the commissions received by BOAT RENALS from

food and beverage (non-alcoholic) dispensing coin-operated machines in
which BOAT RENTALS has no ownership equity, and of the gross
income from said machines in which BOAT RENTALS has an ownership
equity;

(i) Four percent (4%) of all BOAT RENTAL'S gross income derived from
the service of boats and boat engines, the sale of boat and engine parts,
boat and engine accessories, and marine hardware;

(j) Fifty percent (50%) of all BOAT RENTALS'S commissions from coin
operated telephones;

(k) Ten percent (10%) of all BOAT RENTAL'S gross income from all other
telephone operations;

(1) Ten percent (10%) of all BOAT RENTAL'S commissions received from
coin-operated machines, other than food and beverage dispensing .
machines, in which BOAT RENTAL'S has no ownership equity, and of
the gross income from said machines in which BOAT RENTAL'S does
have an ownership equity;

(m) Ten percent (10%) of all BOAT RENTAL'S commissions received from
automated teller machine ("ATM") operations;

(n) Two percent (2%) of all of BOAT RENTAL'S gross income from sale of
boats, boat engines (whether new or used) and any accessories;

(0) Six percent (6%) of all of BOAT RENTAL'S gross income from sale of
beer and wine;

(P) Seven percent (7%) of all BOAT RENTAL'S gross income from sale of
gifts, novelties, souvenirs, clothing, luggage, jewelry, cigars, cigarettes,
candy, sundries, and incidentals;

(q) Twenty percent (20%) of all BOAT RENTAL'S gross income from any
other source permitted under the purpose of the Master Lease, subject to
prior written approval of the CITY;

(r) Fifty percent (50%) of all BOAT RENTAL'S gross income from any
sources not permitted by the Master Lease;

5. Indemnification. SEAFORTH and BOAT RENTALS, jointly and severally, shall
defend, indemnify, protect, and hold CITY, its elected officials, officers,
representatives, agents and employees harmless from and against any and all
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claims asserted or liability established for damages or injuries to any person or
property, including without limitation any injury to SEAFORTH'S or BOAT
RENTALS'S officers, employees, agents, invitees, guests, subtenants or
licensees, which arise out of or are in any manner directly or indirectly connected
with the Sublease, BOAT RENTALS'S use of or operations on the Master Lease
Property, the condition of the Sublease Premises, or from any act or omission of
BOAT RENTALS or any of his employees, agents, invitees, guests, subtenants or
licensees; provided, however, this duty to indemnify and hold harmless shall not
include any claims or liability arising from the established sole negligence, or sole
willful misconduct of CITY, its elected officials, officers, representatives, agents
or employees.

6. Subsequent Sublease. This Consent does not constitute consent to any subsequent
subletting of any portion of the Master Lease Property, and does not relieve
SEAFORTH, BOAT RENTALS, or any person claiming under or through either
of them of the obligation to obtain CITY'S consent to any future sublease.

7. Brokerage Commission. CITY shall not be liable for any brokerage commission
or finder's fee in connection with the consummation of the Sublease or this
Consent. SEAFORTH and BOAT RENTALS shall jointly and severally protect,
defend, indemnify, and hold CITY harmless from and against any claim for any
brokerage commission or finder's fee related to the consummation of the Sublease
or this Consent, and from and against any cost or expense (including without
limitation attomey fees) incurred by CITY in resisting any claim for any such
brokerage commission or finder's fee.

8. San Diego's Strong Mayor Form of Govemance. The Master Lease shall be
amended by adding the following section:

All references to "City Manager" in this lease and all subsequent
amendments to this lease shall be deemed to refer to "Mayor." This
section became effective on January I, 2006, and shall remain in effect
for the duration the City operates under the mayor-council (commonly
referred to as "strong mayor") form of governance pursuant to Article
XV of the City of San Diego City Charter.

9. No Further Modification of Master Lease or Sublease. Except as provided herein,
this Consent shall not be deemed or construed to modify, waive, impair, or affect
any of the terms or conditions of the Master Lease or the Sublease.

10. Controlling Law. The terms and conditions of this Consent shall be construed in
accordance with the laws of the State of California.

11. Captions. Captions to the sections of this Consent are included for convenience
only and do not modify any of the terms of this Consent.
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12. Entire Agreement. This Consent constitutes the entire statement of the agreement

of the parties pertaining to the amendment of the Master Lease and CITY'S
consent to the Sublease, and is binding on and inures to the benefit of the parties'
respective heirs, representatives, successors and assigns. No party has been
induced to enter into this Consent by, nor is any party relying on, any
representation or warranty outside those expressly set forth in this Consent. No
modification of the terms or conditions of this Consent shall be effective unless
made in a writing that expressly states that it modifies this Consent, and signed by
the parties hereto.

13. Attorney Fees. If any party commences litigation against any other party for the
specific performance of this Consent, for damages for the breach of the terms and
conditions of this Consent, or otherwise for any remedy and the enforcement
thereof, the prevailing party shall be entitled to recover from the non-prevailing
party its costs and reasonable attorney fees incurred.

14. Notice. Any notice required or permitted to be given to any party hereto shall be
given in accordance with the provisions ofthe Master Lease, and if to BOAT
RENTALS, addressed to:

KDME, Inc., a California Corporation
Seaforth Boat Rentals - Mission Bay
1641 Quivira Road
San Diego, CA 92109

15. Authority. Each individual executing this Consent on behalf of another person or
legal entity represents and warrants that he/she is authorized to execute and
deliver this Consent on behalf of such person or entity in accordance with duly
adopted resolutions or other authorizing actions which are necessary and proper
and under such legal entity's articles, charter, bylaws, or other written rules of
conduct or governing agreement, and that this Consent is binding upon such
person or entity in accordance with its terms. Each person executing this Consent
on behalf of another person or legal entity shall provide CITY with evidence,
satisfactory to the City Manager, that such authority is valid and that such entity is
a valid, qualified corporation, limited liability company, partnership, or other
unincorporated association in good standing in its home state and that such entity
is qualified to do business in California.

16. CITY'S Consent. Subject to the terms and conditions of this Consent, CITY
hereby consents to the Sublease.
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IN WITNESS WHEREOF, the parties hereto execute this Consent to be effective as of
the Effective Date.

Date: OCT 2 9 2008 SEAFORTH SPORTFISHING CORPORATION
A California corporaf on

Date: KDME, Inc., a California Corporation, d.b.a.
Seaforth Boat Re tals - Mission Bay

By: --+-+- ""=~+---A--r-----.,,.__-_____r

Name eVIz n;1w:J

Effective Date: II I IYIO<6

lama f BIPNiGk, CCIM
DBector, Real Estate Assets

APPROVED AS TO FORM AND LEGALITY:

Date: to,.." - \c.... _t;;>~ MICHAEL 1. AGUIRRE, San Diego City Attorney

BY: C~ oR"s..
Todd Bradley, Deputy ~ey
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EXHIBIT A

LEASE AGREEMENT

["Master Lease" dated November 8, 2007, by and between CITY, as
lessor, and SEAFORTH SPORTFISHING CORPORATION, a California
corporation, as lessee, relating to certain real property described as Lots
25, 26, 27, and 28 of Quivira Basin, Mission Bay Park, together with the
water areas adjacent thereto, located in San Diego, California].
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EXHIBITB

SUBLEASE

["KDME Inc, Sublease" dated November 9, 2007, by and between
SEAFORTH and BOAT RENTALS]
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SUBLEASE AGREEMENT

SEAFORTH BOAT RENTALS - MISSION BAY

San Diego, California

by and between.

SEAFORTH SPORTFISHING CORPORATION,
a California corporation,

"Landlord"

and

KDME, INC., a California corporation

Doing Business As:

"SEAFORTH BOAT RENTALS· MISSION BAY"

"Tenanf'

Made Effective

November 9, 2007
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ARTICLE I • DEFINITIONS AND FUNDAMENTAL PROVISIONS

1.1 Basic Sublease Provisions:

1.1.1 EFFECTIVE DATE: November 9, 2007

1.1.2 LANDLORD:

1.1.3 ADDRESS OF
LANDLORD:

1.1.4 TENANT:

1.1.5 ADDRESS OF
TENANT:

1.1.6 PREMISES:

SEAFORTH SPORTFISHING CORPORATION, a
California corporation

1717 Quivira Road
San Diego, CA 92109

KDME, Inc., a California corporation,
dba "Seaforth Boat Rentals - Mission Bay"

1641 Quivira Road,
San Diego, CA 92109

A portion of Lot 4 and Lots 4 through 10 of
Quivira Basin, Mission Bay Park, San Diego,
California as more partlcularty described in
Exhibit A

1.1.7 DELIVERY DATE: November 9, 2007

1.1.8 RENT
COMMENCEMENT
DATE: November 9,2007

1.1.9 EXPIRATION DATE: November 8,2012 (unless extended for the 5-
year Option Period provided in Section 2.3.2)

1.1.10 PERMITTED USES: Boat slip rentals; vessel rentals; sale & rental of
bait & tackle; sale of food, beverages, gifts,
novelties, incidentals, etc.; sale of sportfishing
licenses; sale and service of boats, boat engines,
engine parts, trailers, accessories & marine
hardware; coin-operated telephones, vending &
ATM machines; arid no other purpose or use,
except as expressly permitted and further
described in Section 3.2.
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1.1.11 MINIMUM RENT:

1.1.12 PERCENTAGE
RENT:

1.1.13 SECURITY
DEPOSIT:

1.1.14 TENANT'S GLA %

1.2 Definitions:

•
$130,000 per Lease Year adjusted annually for
cost of living increases per the CPI (minimum
2%: maximum 6%)

10% of Tenant's Gross Income from all sources
(excluding fishing license fees and commissions)
PLUS all percentage rent payable to the City of
.San Diego per Section 3.2 from operations
conducted by Tenant as required under
Landlord's master lease from the City (the latter
payable by Tenant as a "pass through" obligation
from Landlord).

None

-=-_"":" %L sf divided by __ sf of Total
Gross Leasable Area) [to be determined]

1.2.1 Additional Rent: The charges specifically set forth in Article III, and all other amounts
and charges payable by Tenant under any provisions of this Sublease.

1.2.2 Common Area Retail Facilities: All areas and facilities within the Project that are
outside the exterior boundaries of the bUildings situated thereon. .

1.2.3 Hazardous Materials: Any: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or any
other wastes, materials or pollutants which: (i) pose a hazard to the Premises or to persons on or
about the Premises, or (if) cause the Premises to be in violation of any Hazardous Materials Laws;
(b) asbestos in any form, urea formaldehyde foam insulation, transformers or other equipment which
contain dielectric fluid containing levels of polychlorinated biphenyls, or radon gas; (c) chemical,
material or substance defined as or included in the definition of "hazardous materials," "extremely
hazardous waste," "restricted hazardous waste," or "toxic substances" or words of similar import
under any applicable local, state or federal law or under the regulations adopted or publications
promulgated pursuant thereto, inclUding, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, 42 USC § 9601, et seq.; the Federal
Water Pollution Control Act, as amended, 33 USC § 1251, et seq.; (d) other chemical, material or
substance, exposure to which is prohibited, limited or regulated by any governmental authority or may
or could pose a hazard to the health and safety of the occupants of the Premises or the owners
andlor occupants of property adjacent to or surrouncfing the Premises, or any other person coming
upon the Premises or adjacent property; and (e) other chemical, materials or substance which mayor
could pose a hazard to the environment. .

1.2.4 Hazardous Materials Claims: Any and all enforcement, cleanup, removal, remedial
or other governmental or regulatory actions, agreements or orders threatened, instituted or completed
pursuant to any Hazardous Materials Laws, together with any and all claims made or threatened by

2



• •
any third party against Landlord, Tenant or the Premises relating to damage, contribution, cost
recovery compensation, loss or Injury resulting from the presence, release or discharge of any
Hazardous Materials.

1.2.5 Hazardous Materials Laws: Any federal, state or local laws, ordinances, regulations
. or policies relating to the environment, health and safety, and Hazardous Materials (including, without
limitation, the use, handling, transportation, production, disposal, discharge or storage thereof) orto
industrial hygiene or the environmental conditions on, under or about the Premises, including, without
limitation, soil, groundwater and indoor and ambient air conditions.

1.2.6 Index: The Consumer Price Index - Urban Consumers (San Diego, CA; Base 1982-
1984 = 100) ("Index"), as published by the United States Department of Labor, Bureau of Labor
Statistics. In the event the Bureau of Labor Statistics should discontinue the publication of the Index,
or alter the same in some other manner, Landlord in its discretion, will adopt a reasonably
comparable, suitable index or procedure which reflects consumer prices.

1.2.7 Interest Rate: The lesser of (i) the maximum lawful rate permitted by law in the State
in which the Project is located to be charged by Landlord to Tenant, or (ii) four percent (4%) above the
prime rate then published in the Wall Street Journal, and such interest shall be computed on the basis
of monthly compounding with actual days elapsed compared to a 360-day year.

1.2.8 Master Lease: That certain 40-year lease for the Project between the City of San
Diego ("City"), as Lessor, and Seaforth Sportfishing Corporation, as Lessee, approved by San Diego.
City Council Resolution Dated October 9, 2007, and assigned Document Number 303068. Tenant
acknowledges receipt of a copy of the Master Lease to which the terms of this Sublease are subject
and subordinate as provided in Section 20.20 [??].

1.2.9 Project: The land and the buildings commonly known as ·Seaforth Sportfishing and
Marina" situated on approximately 8.995 acres of water and 6.317 acres of land located south-west of
the Hyatt Islandia Hotel and Marina in Quivira Basin, Mission Bay Park, San Diego, California, as the
same may be expanded, altered, modified or rearranged by Landlord from time to time.

1.2.10 Rent Minimum Rent, Percentage Rent, Additional Rent, and all other amounts and
charges payable by Tenant under any provision of this Sublease, and any rent or sales tax hereinafter
levied by governmental authority on any Rent whether payable by Landlord or Tenant or collectible by
Landlord from Tenant.

1.2.11 Sublease Year: The first Sublease Year of the Term shall commence upon the Rent
Commencement Date. If the Rent Commencement Date shall not fall upon the first day of a calendar
month, then the first Sublease Year shall be the period of time from the Rent Commencement Date to
the end of the month in which the Rent Commencement Date shall occur plus the following twelve
(12) calendar months. Each Sublease Year thereafter shall be a successive period of twelve (12)
calendar months.

1.2.12 Tenanfs Pro Rata Share: The total of any cost to which Tenant is obligated to
contribute under this Sublease multiplied by a fraction, the numerator of which shall equal the GLA of
the Premises, and the denominator of which shall equal the occupiable GLA of the Project. The
"occupiable GLA of the Project" shall include or exclude the Project's land andlor water GLA as the
circumstances require or the parties agree.
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1.2.13 Vessels: Ships of all kinds, motorboats, sailboats, personal watercraft, and every

structure adapted to be navigated from place to place upon the water for recreation or for the
transportation of merchandise or persons. Tenant shall be permitted to rent vessels to the general
public subject to prior written approval from the City Manager as to the number and type of vessels
available for rent. The City Manager may, upon written notice to Landlord and Tenant, and with
reasonable cause, modify any approval previously given. All vessels for rent which are required by
law to be registered with the California Department of Motor Vehicles shall be currently registered as
rental vessels and carry proper registration numbers and stickers. All vessels for rent shall.be
identified by Tenant through the use of distinctive markings or logos. Each rental vessel shall be
equipped with a waterproof map detailing all current regulations and activity zones for Mission Bay,
along with all safety equipment required by Jaw. At any time Tenant is renting a vessel or vessels,
Tenant shall have at least one operational chase boat and staff to operate it available on the waters of
Mission Bay. No rental vessel may be stored on public property outside the Premises. Tenant
agrees Landlord and/or the City Manager or his dEl$igneesshall have the authority to immediately
terminate any rental 'activities which are not in conformance with the stipulations of this Sublease or
current boating regulations.

1.3 Significance of Basic Sublease Provisions and Definitions: Each reference in this
Sublease to any of the Basic Sublease Provisions or Definitions contained in Sections 1.1 and 1.2 of
this Article shall be deemed and construed to incorporate all of the terms thereof.

ARTICLE II • DEMISED PREMISES AND TERM

2.1 Demise of Premises: Landlord hereby leases and demises to Tenant and Tenant
rents from Landlord the Premises (as more particularly described in the Basic Sublease Provisions
and Exhibit A to this Sublease), subject to the terms and conditions herein contained, and all
encumbrances, easements, restrictions, zoning laws, and governmental or other regUlations affecting
the Project, together with the non-exclusive right to use, in common with Landlord and others, the
Common Area Retail Facilities; provided, however, the Premises shall not include such conduits,
facilities and structures as may be located in the F!remises for the common use and benefit of
Landlord and other tenants. It is Tenant's obligation to determine whether the Premises comply with
those governmental laws and regUlations applicable to Tenant's intended use of the Premises.

2.2 Quiet Enjoyment: Tenant, upon paying the Rent herein reserved and performing and
observing all of the other terms, covenants and conditions of this Sublease (subject to applicable
notice and cure periods), shall peaceably and quietly have, hold and enjoy the Premises during the
Term, subject only to the terms of this Sublease and the Master Lease.

2.3 Term and Option Period:

2.3.1 Initial Term. The initial term of this Sublease shall commence on the date setforth in
Section 1.1.1 (the "Effective Date') and shall end on the date set forth in Section 1.1.9 (the "Expiration
Date"). All monetary obligations of Tenant, including monthly installments of Rent, shall begin to
accrue on the Rent Commencement Date set forth in Section 1.1.8.

2.3.2 Option to Extend Term. Tenant shall have one option to extend the Term for an
additional period of five (5) years (the "Option Period"), such extended term to begin upon the
expiration of the Term, as the same may be extended, upon the same terms and conditions as set
forth in this Sublease, except for the Minimum Monthly Rent and Percentage Rent, which shall be as
set forth below. If Tenant shall elect to exercise the Option Period, it shall do so by giving written
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notice to Landlord not less than four (4) months prior to the expiration of the Term, as the same my be
extended. Tenant shall not have the right to exercise an Option Period at any time while Tenant is in
default under this Sublease following notice of such default to Tenant and the expiration of any cure
period afforded Tenant. The rights contained in this Section 2.3.2 may not be severed from this
Sublease.

2.3.3 Rent During Option Period. Minimum Monthly Rent and Percentage Rent payable
during the Option Period Term shall be the "fair market rental value" of the Premises. The term "fair
market rental value" as used in this Section 2.3.3 means the annual amount per rentable square foot,
projected during and for the relevant period, that a willing, comparable, non-equity tenant (excluding
sublease and assignment transactions) would pay, and a willing, comparable Landlord of a
comparable quality waterfront mixes use center located in San Diego would accept, at arm's length,
for space of comparable size and quality as the Premises, taking into account the age, quality and
layout of the existing improvements in the Premises, taking into account items that professional real
estate brokers customarily consider, including, but not limited to, rental rates, space availability,
tenant size, tenant improvement allowances, and operating expenses. If a determination of fair
market rental value is required, then Landlord will provide a written notice of Landlord's determination
of the fair market rental value not later than thirty (30) days after the date upon which Tenant timely
exercises the right giving rise to the necessity for such fair market rental value determination. Tenant
will have fifteen (15) days (UTenanfs Review Period") after receipt of Landlord's notice of the fair
market rental value within which to accept such fair market rental value or to reasonably object
thereto in writing. Tenant's failure to object to the fair market rental value submitted by Landlord in
writing within Tenant's Review Period will conclusively be deemed Tenant's acceptance thereof. If
Tenant reasonably objects to the fair market rental value submitted by Landlord within Tenant's
Review Period, Landlord and Tenant will attempt in good faith to agree upon such fair market rental
value using their best good faith efforts. If Landlord and Tenant fail to reach agreement on such fair
market rental value within fifteen (15) days following the expiration of Tenant's Review Period (the
"Outside Agreement Date'), then the Term of the Sublease shall not be extended.

ARTICLE III - RENT AND OTHER CHARGES

3.1 Place of Payment: During the Term, Tenant covenants and agrees to pay to Landlord
at the place designated in Section 1.1.3 hereof, without demand, deduction or setoff all Rent as
defined in Sections 1.1.12 and 1.2.10 hereof.

3.2 Percentage Rent To City: Subject to Section 3.2(d) of the Master Lease regarding
the revlew and modification of percentage rents payable to City, Tenant shall pay to Landlord,
commencing on the Rent Commencement Date, an amount equal to the then applicable percentage
rent payable to City under the terms of the Master Lease for operations conducted by Tenant,
calculated on Gross Income on a monthly basis. As of the Effective Date of this Sublease, such uses
and related percentages applicable to Tenant are as fol!ows:

Percentages Business Activities

Twenty-Two and .
One-Half Percent (22.5%)

Of the Gross Income derived from
the rental of boat slips. The percentage rate
from this actiVity shall increase to twenty-
five percent (25%) at the beginning of the
sixth year of the Master Lease
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Ten Percent (10%)

Seven Percent (7%)

Seven Percent (7%)

Three Percent (3%)

$even Percent (7%)

Six Percent (6%)

Seven Percent (7%)

Four Percent (4%)

Ten Percent (10%)

Three Percent (3%)

Fifty Percent (50%)

Ten Percent (10%)

•
Of the Gross Income from all other vessel
rentals.

Of the Gross Income derived from the sale
of boat charter tickets, whether sold on a
charter basis or individual basis.

Of the Gross income from sale of bait and
tackle and tackle rental.

Of the Gross Income derived from the sale
of food and non-alcoholic beverages.

Of the Gross Income from sale of gifts,
novelties, souvenirs, clothing, luggage,
jewelry, cigars, cigarettes, candy, sundries,
and incidentals.

Of the Gross Income derived from the sale
of beer and wine.

Of the commissions received from the sale
of California Sportfishing Licenses.

Of the Gross Income derived from the
service of boats and boat engines, the sale
of boat and engine parts, boat and engine
accessories and marine hardware.

Of the commissions received from coin-
operated machines, other than food and
beverage dispensing machines, in which
Tenant has no ownership equity, and of the
Gross Income from said machines in which
Tenant does have an ownership equity.

Of the commissions received from food and
beverage (non-alcoholic) dispensing coin-
operated machines in which Tenant has no
ownership equity, and of the Gross Income
from said machines in which Tenant has an
ownership equity.

Of commissions received from coin-
operated telephones.

Of Gross Income from all other telephone
operations.
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Of the Gros_come or commissions
received b,,-,ant or any sublessee from
all automated teller machine ("ATM")
operations.

Twenty Percent (20%) Of the Gross Income derived from any other
source permitted under this Sublease.

"Gross Income," for purposes of calculating percentage rent payable to the City, shall include all
Income resulting from occupancy of the Premises from whatever source derived, whether received or to
become due. Gross Income includes income received by Tenant or by any sublessee, permittee,
licensee, or other party as a result of occupancy or operation of the Premises, except as may be
otherwise specified in this Sublease (including the exceptions set forth in the next paragraph). Gross
Income does not include federal, state, or municipal taxes collected from the consumer (regardless of
whether the amount is stated to the consumer as a separate charge) and paid over periodically by Tenant
to a governmental agency accompanied by a tax return or statement as required by law. Possessory
interest taxes or other property taxes shall not be deducted in computing Gross Income. Gross Income
shall not include refunds for goods returned for resale on the Premises or refunds of deposits. The
amount of the taxes and refunds shall be clearly shown on the books and records of Tenant.

"Gross Income" inclUdes: rental income, the sales price of all rnerchandlse sold (inclUding gift
certificates), and the charges for all services performed; sales made thr.ough mail, email, e-commerce,
telephone, or other electronic means and received or filled at the Premises; all deposits not refunded to
purchasers; all merchandise sold or services performed for cash or for credit (regardless of coilections) or
for any other consideration; receipts from vending and electronic entertainment devices in the Premises
and any amount which Tenant in the normal and customary course of business would credit or attribute to
its business upon the Premises or any part or parts thereof.

All income to Tenant from sale of merchandise to other dealers, at actual cost with no mark up, as
a method of changing inventory and resulting in no profit for Tenant, shall be excluded from computation
of Gross Income. Galley sales of food and beverages, and sales of Mexican fishing licenses and bunk
fees made from boats operating from the Premises also shall be excluded from computation of gross
income." Allowances made by Tenant for "traded-in" merchandise shall be excluded from computation of
Gross Income, provided Tenant keeps adequate records, in the opinion of Landlord and the City, from
which City can determine what allowances will be made.

The City Manager, in his sole discretion, may approve another percentage rate or flat rate of rent
for each other incidental service or operation supplementary to the permitted use(s) set forth under
Section 1.2, ~ of the Master Lease as may be approved in writing by the City Manager prior to
commencement of any other service(s) or operation(s). Any activity conducted on the Premises without
prior approval by Landlord and the City Manager shall be subject to the requirements of Section 3.7
,Unauthorized Use Charge. of the Master Lease.

3.3 Percentage Rent to Landlord: As a further inducement for Landlord's entering into this
Sublease with Tenant, Tenant agrees, in addition to its covenant to pay Percentage Rent to City, to pay to
Landlord, as Percentage Rent for each Sublease Year, Ten Percent (10%) of Tenant's Gross Income
from all activities and all sources; provided, however, "Gross Income," for purposes of calculating the
percentage rent payable to Landlord, shall exclude revenues from the sale of fishing licenses or from
commissions on such fishing license sales.
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3.4 Rent Payments/Record Keeping:

3.4.1 Payments of all Percentage Rent (to both City and Landlord) shall be due and payable
monthly within fifteen (15) days after the last day of each month. The last payment of Percentage Rent
shall be made on or before the fifteenth (1511j day after the expiration or termination of the Term and shall
be for the Percentage Rent payable for the month ending on the last day of the Term.

3.4.2 Tenant shall submit to Landlord on or before the fifteenth (1511j day of each calendar
month during the Term Oncluding the fifteenth (1511j day of the month following the end of the Term),
together with the remittance of Percentage Rent then owing, a written statement, signed by Tenant and
certified by it to be true and correct, showing in accurate detail the amount of applicable Gross Income for
the preceding calendar month used to calculate Percentage Rent. Eachsuch report shall be certified as
accurate by the chief financial officer of Tenant and shall be prepared in accordance with generally
accepted accounting principles consistently applied. All reports of Gross Income shall set forth the
amount of Rent paid, Percentage Rent due and paid, shall contain such other details as Landlord shall
reasonably require, and shall be in a form reasonably acceptable to Landlord.

3.4.3 Tenant shall, at all times during the Term, keep or cause to be kept true and complete
books, records, and accounts of all financial transactions in the operation of all business activities
conducted upon and financial transactions reSUlting from the use of the Premises pursuant the
procedures and methodology set forth in paragraph 3.5 of the Master Lease. Such books and records
shall be subject to audit as provided in paragraph 3.5(d) of the Master Lease, and the costs of such audit
shall be recoverable by Landlord and/or Tenant as provided therein.

3.5 Operating Charges: "Operating Charges" means Landlord's total reasonable costs for
inSUring, operating, managing, administering, maintaining, repairing, replacing, or improving the Common
Area Retail Facilities. Tenant shall pay Tenant's Proportionate Share of only that portion of Landlord's
Operating Charges related to water utilities, electricity for the Project parking lot lighting, and landscape
maintenance. Tenant shall otherwise not be responsible to contribute to Landlord's Operating Charges.
Tenant shall, however, be responsible for, and shall hold Landlord harmless of, all costs associated with
inSUring, operating, managing, administering, maintaining, repairing, replacing, or improving the buildings,
appurtenances and other improvements installed or operated by Tenant and/or which comprise the
Premises, including but not limited to separately metered electricity, trash collection and boat-rental-
facility-designated parking area maintenance, repair and replacement.

3.6 Real Estate Taxes: As used in this Sublease, the term "Real Estate Taxes" shall mean
any form of tax, assessment, license fee, license tax, tax or excise on rent, or any other levy, charge or
expense, imposed by any federal, state, county or city authority, or any school, agricultural, lighting,
drainage or other improvement or special assessment district. Tenant shall pay Tenant's Proportionate
Share of all Real Estate Taxes for both the land and water portions of the Premises.

3.7 Faiiure to Pay Rent When Due: Tenant acknowledges the late payment by Tenant of
any installment of Rent when due will cause Landlord to incur certain costs and expenses not
contemplated under the Sublease, the exact amount of which costs are extremely difficult or
impracticable to determine. Therefore, if any installment is not received by Landlord from Tenant within
ten (10) days after the date when due, Tenant shall pay to Landlord a late charge of fIVe percent (5%) of
the amount due, but not less than $25. Landlord and Tenant agree this late charge represents a .
reasonable estimate of such costs and expenses and is fair compensation to Landlord for its loss caused
by Tenant's late payment. Should Tenant pay said late charge but fail to pay contemporaneously
therewith all unpaid amounts of Rent and Additional Rent, Landlord's acceptance of this late charge shall
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not constitute a waiver of Tenant's default with respect to Tenant's nonpayment nor prevent Landlord
from exercising all other rights and remedies available to Landlord under this Sublease or under law.
Tenant shall pay the late charge as Additional Rent with the next installment of Rent when due.

ARTICLE IV • USE OF PREMISES

4.1 Use: Tenant shall use the Premises solely for the Permitted Uses specified in Section
1.1.10 and Section 3.2, and for no other purpose whatsoever, without the prior written consent of both
Landlord and City.

4.2 Legal Operation of Premises: Tenant shall promptly comply with all laws, ordinances,
zoning restrictions, rules, regulations, orders and any requirements of any duly constituted public
authorities now or hereafter pertaining to (a) the physical condition of any improvements constructed by
Tenant in the Premises; and (b) Tenant's business operations in the Premises, including, without
limitation, all ADA and other accessibility requirements unique to Tenant's use. Tenant shall not be
required to make any seismic or structural upgrades, repairs, improvements or alterations to the Premises ..
or the Building in orderto comply with the requirements of this Section. Landlord, at its sole cost and
expense, shall comply with all other applicable laws, rules, regulations, and ordinances made by any
govemmental authority affecting the Premises, Building andlor the Project inclUding,without limitation, all
handicapped accessibility requirements.

4.3 Signs and Displays: Tenant shall not place, cause or permit to be placed and maintained
on the exterior or the roof of the Premises any sign, awning or other advertising matter unless in
compliance with all applicable laws, ordinances, rules, or regulations. Tenant shall obtain any approval
required by such laws, ordinances, rules, and regUlations.

ARTICLE V -ALTERATIONS TO PREMISES

5.1 Alterations to Premises: Tenant shall not alter the exterior of the Premises including the
storefront andlor signs, and shall not make any structural alterations to the Premises or any part thereof
without, in each instance, obtaining Landlord's prior written consent, which consent shall be given or
withheld in Landlord's sole discretion.

5.2 Compliance with Laws: All alterations shall be completed in a good, workmanlike and
prompt manner and in compliance with all applicable laws. If any alterations which Tenant causes result
in Landlord being required to make any alterations to any portion of the Project to comply with applicable
laws, Tenant shall reimburse Landlord upon demand for all costs and expenses incurred by Landlord in
making such alterations.

5.3 Plans: When applying for Landlord's consent, Tenant shall fumish complete plans and
specifications for the desired alterations. Prior to commencement of any alterations, Tenant shall deliver
to Landlord a copy of any required building permit and other govemmental authorization pertaining to the
alterations. A1(work shall be performed by licensed contractors acceptable to Landlord.

6.4 Construction Liens: Following the completion of any altemations to the Premises,
Tenant shall fum ish Landlord with waivers and affidavits confirming that all contractors, subcontractors,
laborers and materialmen who have performed work on the Premises or supplied materials have been
paid in full. Such waivers and affidavits shall be in accordance with applicable Califomia statutes.
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ARTICLE VI • INSURANCE

6.1 Tenant Insurance: Tenant shall keep in force at Tenant's expense during the Term and
during such other time as Tenant occupies the Premises or any part thereof, the following types of
insurance, in the amounts specified and in the form hereinafter required:

6.1.1 Commercial generalliabilitylmarine liability insurance providing coverage for personal
injury and property damage (which policy shall likewise include insurance against all assumed or
contractual liability of Tenant under this Sublease), with coverage limits of not less than Two Miliion
Dollars ($2,000,000.00) per occurrence. Such insurance shall cover the Premises and Tenant's use
thereof against claims for "personal injury" liability, Including but not limited to, bodily injury, death or
property damage, and inclUding liquor liability insurance in the event that at any time during the Term
beer, wine, or other alcoholic liquors or beverages are sold or given away upon or from the Premises.

6.1.2 All-risk property and casualty' insurance (special form) covering all leasehold
improvements in the Premises installed by Tenant and all of Tenanfs property, including, but not limited
to, Tenant's betterments and improvements, inventory, fixtures, fumishings, floor coverings, equipment
and other property of Tenant, which insurance shall be in an amount sufficient to cover the full
replacement cost thereof (without deduction for depreciation) and of any repair or reconstruction from any
hazard covered under an all-risk policy, including, without limitation, against damages to all such property
caused by or attributable to water damage, including, but not liniited to, sprinkler leakage or sprinkler flow.
The proceeds of such casualty policy shall be used for the repair or replacement of the property damaged
or destroyed. .

6.1.3 Business interruption insurance in amounts sufficient to reimburse Tenantfor direct or
indirect loss of eamings attributable to all perils commonly insured against by prudent tenants or
attributable to prevention of access to the Premises or to the Project as a result of such perils.

6.1.4 Commercial automobile liability insurance for all automobiles used in connection with
operations at the Premises, inclUding owned, hired and non-owned automobiles, Tenant shall keep in full
force and effect automobile insurance written on an "ISO form CA 00 01 12 90" or a later version of this
form or an equivalent form, providing coverage at least as broad for bodily injury and property damage for
a combined single limit of $1 miliion per occurrence and $2 million aggregate. Insurance certificate shall
reflect coverage for any automobile.

6.1.5 Workers' compensation insurance for all of Tenant's employees who are subject to this
Sublease to the extent required by applicable state or federal law, Such policy shall provide a minimum
of $1 million employers' liability coverage, and Tenant shall provide an endorsement that the insurer
waives the right of SUbrogation against Landlord and Landlord's agents, as well as City and City's elected
officials, officers, employees, agents and representatives.

6.1.6 Insurance covering the full replacement cost of all plate glass on the Premises, except
to the extent Tenant determines to self-insure such risk with Landlord's prior written approval.

6.1.7 All policies required to be obtained by Tenant pursuant to this Section shall be issued
by insurance companies with a general policyholder's rating of not less than A- and a financial rating
of not less than Class VII as rated in the most current available "Best's Insurance Guide," qualified to
do business in the State of California and acceptable to Landlord and City, and shall name Landlord,
Landlord's agents, Landlord's mortgagees or beneficiaries, City and its elected officials, officers,
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representatives and agents, and such other persons or firms as shall be specified by Landlord from
time to time as additional insureds. Such polieie.s shall be primary and non-contributory and shall
have deduclibles of not more than Ten Thousand and No/100 Dollars ($10,000.00). Non-admitted
surplus lines insurers may be accepted provided they are included on the most recent list of Califomia
eligible surplus lines insurers (LESLI list) and otherwise meet Landlord's and City's requirements. All
deducnbles and self-insured retentions on any insurance policy are the sole responsibility of Tenant and
must be disclosed and acceptable to Landlord and to City at the time evidence of insurance is provided.
Pursuant to a separate endorsement [CG2010 (11/85) or equivalent form), "The City of San Diego, its
elected officials, officers, employees, representatives, and agents' shall be named as additional insureds
in all policies.

6.1.8 All policies shall be in effect throughout the Term and any extended use, except "course of
construction fire insurance" shall be in force on commencement of all authorized construction, and full
applicable fire insurance coverage shall be effective upon completion of each insurable improvement.

6.1.9 All proceeds from any loss shall be payable jointly to Landlord and Tenant. The proceeds
when received shall be placed in a trust fund to be reinvested in rebuilding or repairing the damaged
property. If there is a mortgage or trust deed encumbering the Premises, the proceeds may be paid to
the approved mortgagee or beneficiary, provided adequate provision reasonably satisfactory to Landlord
and City has been made in each case for the use of all proceeds for repair and restoration of damaged or
destroyed improvements on the leased premises.

6.1.10 Tenant shall deliver copies of certificates of such insurance to Landlord upon execution
of this Sublease and provide evidence of all renewals not less than thirty (30) days prior to the
expiration date of each policy. .

6.1.11 To assure protection from and against the kind and extent of risk eXisting on the
Premises, Landlord and/or City, in their discretion (exercised reasonably and in good faith), may
require/allow the revision of amounts and coverage at any time during the Term by giving Tenant thirty
(30) days priorwritlen notice. Tenant shall also obtain any additional insurance required by Landlord or
City for new improvements to meet the requirements of this Sublease. Tenant's sub lessees may also be
required to maintain Commercial general liability insurance coverage in amounts and for risks reasonably
required to insure such sublessees' probable exposure to risks associated with its operations.

6.1.12 Tenant shall report to Landlord any accident causing any personal injury, or causing
property damage in excess of $5,000, suffered by persons occupying the Premises within 5 calendar
days of such accident. Such report shall contain the names and addresses of the involved parties, a
statement of the circumstances, the date and hour of the accident, the names and addresses of any
witnesses, and other pertinent information. '

6.2 Increase in Insurance Premiums: Tenant shall not do or suffer to be done, or keep
or suffer to be kept, anything in, upon or about the Premises which will contravene Landlord's
insurance policies or which will prevent Landlord from securing such policies In companies acceptable
to Landlord. Subject to the foregoing, if anything done, permitted to be done or suffered to be done
by Tenant, or kept or suffered by Tenant to be kept in, upon and about the Premises shall cause the
rate of all-risk insurance on the Premises or the Project in companies acceptable to Landlord to be
increased beyond the minimum rate from time to time applicable to the Premises or the Project for the
Permitted Uses, Tenant shall pay as Additional Rent the amount of any such increase promptly upon
demand by Landlord and shall cease such action until such payment is made.
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6.3 Waiver of Subrogation: Landlord and Tenant (for themselves and for their insurers)

each hereby waive any and all rights to recover against the other, for any loss or damage to such
waiving party arising from any cause covered by all-risk property and casualty insurance (special
coverage) policies in the State of Califomia. In furtherance of the foregoing, Landlord and Tenant will
each cause their respective insurers to issue appropriate waiver of SUbrogation rights endorsements
(to the extent that such rights are not waived in the policies themselves) to such all-risk property and
casualty insurance (special coverage) policies of insurance. By this Section, Landlord and Tenant
intend that the risk of loss described above shall be bome by responsible insurance carriers to the
extent above provided, and Landlord and Tenant hereby agree that, notwithstanding anything
contained to the contrary in this Sublease, they shall look solely to, and seek recovery only from, their
respective insurance carriers in the event of a loss, damage, or injury to the extent that such coverage
is provided or, if greater, agreed to be provided hereunder. For this purpose, any applicable
deductible amount shall be treated as though it were recoverable under such policies.

6.4 Mutual Releases: Landlord hereby releases Tenant from any liability from any and all
claims or damages arising out of Tenant's uses of the Common Area Retail Facilities, regardless of
responsibility, to the extent such claims or damages are covered by insurance proceeds received "by
Landlord and Tenant hereby releases Landlord from any and all liability from any claims or damages
arising out of Landlord's use of the Premises, regardless of responsibility, to the extent such claims or
damages are covered by insurance proceeds received by Tenant.

ARTICLE VII· HAZARDOUS MATERIALS

Tenant neither has nor will it allow any person to: (1) install on the Premises or the Project
any friable asbestos or any substance containing asbestos (which is included in the definition of
Hazardous Materials) or (2) use, store, release or dispose of any Hazardous Materials in, on, or under
the Premises or the Project, except in accordance with applicable law and normal business practices
for similar projects similar in use to the Premises. In the event of a Hazardous Materials Claim or if
Hazardous Materials are discovered in, on or under the Premises, due to Tenant's use, analysis,
storage, transportation, disposal, release, threatened release, discharge or generation of Hazardous
Materials in, on or under the Premises, Tenant, at its sole cost and expense, shall comply with all
Hazardous Materials Laws relative to such Hazardous Materials, pay immediately when due the cost
of removal of any such Hazardous Materials and keep the Premises free of any lien imposed pursuant
to such Hazardous Materials Laws.

ARTICLE VIII - SUBORDINATION AND ATTORNMENT

8.1 Subordination to Mortgage: Landlord and Tenant agree that this Sublease be and
hereby is made subject and subordinate at all times to all ground and underlying leases and to all
mortgages in any amounts, and all advances thereon which may now or hereafter affect such leases
or the Project and to all renewals, modifications, consolidations, participation, replacements, and
extensions thereof; provided, however, as a condition to this subordination provision, Landlord shall
obtain from any then current holder of such lease or mortgage a commercially reasonable
Subordination, Non-Disturbance and Attomment Agreement. The term "mortgage" as used herein
shall be deemed to include a bond, trust indenture, and deed of trust. If Landlord or such lessor or
mortgagee desires confirmation of such subordination, Tenant shall, within twenty (20) days
thereafter, execute, acknowledge and deliver any reasonable Instruments requested to evidence such
subordination.
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8.2 Succession to Landlord's Interest; Attornment Nothing contained in this Sublease

shall in any manner restrict Landlord's right to assign or encumber this Sublease or to sell, conveyor
transfer its interest in the Project. Should Landlord sell, conveyor transfer its interest in the Project,
or should Landlord enter into a mortgage affecting Landlord's fee interest or leasehold interest, as the
case may be, in the Project or a sale/leaseback transaction, Tenant shall be bound to any successor
to Landlord in title or interest under all the terms, covenants and conditions of this Sublease for the
balance of the term hereof remaining after such succession, and Tenant shall without further
documentation be conclusively deemed to have attomed to such succeeding party as its landlord
under this Sublease promptly upon any such succession. Tenant's agreement to attorn to such
purchaser or assignee shall be expressly conditioned upon such purchaser or assignee assuming this
Sublease and agreeing to recognize Tenant's leasehold interest under this Sublease and Tenant's
right to possession of the Premises and further agreeing that such right of possession shall not be
terminated or disturbed except in accordance with the provisions of this Sublease. Landlord shall be
relieved of any and all obligations to Tenant hereunder arising SUbsequent to the transfer by Landlord
of its title or interest in the Project promptly upon the assumption of said obligation by Landlord's
successor. Tenant agrees that should any party so succeeding to the Interest of Landlord require a
separate agreement of attornment regarding the matters covered by this Sublease, then Tenant shall
enter into any such commercially reasonable "attornment agreement".

8.3 Estoppel Certificate: Within twenty (20) days after request therefor by Landlord,
Tenant shall deliver without charge a certificate to Landlord or any person, firm or corporation
specified by Landlord, certifying that this Sublease is unmodified and in full force and effect (or, if
there have been modifications, that the same is in full force and effect as modified, and stating the
modifications), that there are no defenses or offsets thereto (or stating those claimed by Tenant), the
dates to which Rent has been paid, and the Term.

8.4 Landlord's Estoppel Certificate: Within thirty (30) days after request therefor by
Tenant (which request may not be made more than twice during any twelve (12) month period),
Landlord agrees to deliver, without charge, to Tenant or any person, firm or corporation specified by
Tenant, certifying that this Sublease is unmodified and in full force and effect (or, if there have been
modifications, that the same is in full force and effect as modified, and stating the modifications), that
there are no defenses or offsets thereto (or stating those claimed by Landlord), the dates to which
Rent has been paid, and the Term.

ARTICLE IX - TRANSFERS, ASSIGNMENT AND SUBLETIING

9.1 Covenant Not to Assign or Sublet Without Consent: Tenant covenants that it will
not assign, mortgage, or encumber this Sublease, nor sublease the Premises, or permit the Premises
or any part of the Premises to be used or occupied by others, without the prior written consent of
Landlord and City in each instance, compliance with the restrictions imposed in Sections 4,2 and 4.3
of the Master'Lease, if applicable, and payment of the "Additional Consideration" provided for in
Section 4.7 of the Master Lease, if required,

9.2 Assignment in Violation of Article: Any assignment or sublease in violation of this
Article shall be deemed void ab initio. No consent to any assignment or SUbletting by Tenant shall
release Tenant from the further performance by Tenant of covenants on the part of Tenant contained
in this Sublease. The consent by Landlord and/or City to an assignment or sublease will not be
construed to relieve Tenant from obtaining Landlord's and City's prior written consent in writing to any
further assignment or sublease. No permitted subtenant shall have the right to assign or encumber its
sublease or further sublease all or any portion of its subleased space or otherwise permit the

13



• •
subleased space or any part of its subleased space to be used or occupied by others. The
acceptance of Rent from any other person shall not be deemed a waiver of any of the provisions of
this Sublease nor consent to an assignment or sublease.

ARTICLE X • DAMAGE TO PREMISES; EMINENT DOMAIN; INDEMNITY

10.1 Damage:

10.1.1 In the event the Premises are damaged by fire, explosion, or other casualty or
occurrence to the extent of fifty percent (50%) or less of the insurable value of the Premises, the
damage to the Premises shall be repaired with due diligence by Landlord at Landlord's expense;
provided, however, that Landlord in no event shall be required to expend for such repair an amount in
excess of the net insurance proceeds received by Landlord as a result of such damage. In the event
of any such damage in which: (A) the Premises shall be damaged to the extent of more than fifty
percent (50%) of the insurable value, (8) either the building of which the Premises are a part or the
Project is damaged to the extent of fifty percent (50%) or more of the insurable value, (C) the damage
is caused by any occurrence not covered by Landlord's insurance, or (D) either the Project or the
building of which the Premises are a part is damaged within the last two (2) years of the Term to the
extent of twenty-five percent (25%) or more of the insurable value, Landlord may elect either to repair
or to rebuild the Premises or the building in which the Premises are located or to terminate this
Sublease upon giving notice of such election in writing to Tenant within ninety (90) days of the
happening of the event causing the damage; provided, however, that Landlord in no event shall be
required to expend for such repair of the Premises or the building of which the Premises are a part an
amount in excess of the insurance proceeds received by Landlord as a result of such damage. If the
casualty or the repairing or rebuilding shall render the Premises untenantable in whole or in part, and
Tenant does not occupy such untenantable portion of the Premises, the Percentage Rent and
Operating Charges shall be equitably abated from the date when the damage occurred until the
earlier of Tenant's reopening for business or until ninety (90) days after Landlord delivers the
Premises to Tenant, or until the effective date of termination as herein provided. If Landlord is
required or elects to rebuild the Premises as herein provided, Tenant shall at its sole expense, repair
or replace its betterments and improvements, stock in trade, fixtures, furnishings, floor coverings,
equipment, and all other items which Tenant will require in order to operate in the Premises or is
required to insure hereunder, and if Tenant has closed, Tenant shall promptly reopen for business.

10.1.2 Notwithstanding anything contained herein to the contrary, jf Landlord is unable or
unwilling to commence to repair, restore or rebuild the Premises within six (6) months after the
occurrence of any such casualty or to substantially complete repairs to the Premises within eighteen
(18) months after the occurrence of such casualty, Tenant may terminate this Sublease upon thirty
(30) days notice to Landlord after the expiration of such six (6) or eighteen (18) month period, as
applicable, and upon the expiration of said thirty (30) day notice period, neither party hereto shall
have any further obligation to the other with respect to this Sublease or the tenancy created hereby
except for obligations occurring or accruing prior to such termination.

\
10.1.3 Tenant shall have the right to terminate this Sublease if, in Tenant's reasonable

business judgment, the Premises are rendered untenantable during the last twelve (12) months of the
Term by giving Landlord written notice of such termination within thirty (30) days after the occurrence
of such casualty. For purposes of this section, "untenantable" shall be defined to mean damage or
destruction of the Premises to an extent that such damage or destruction prevents Tenantfrom
conducting its business in the Premises or substantially impairs its ability to conduct its business in
the Premises.
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10.1.4 The foregoing provisions of this Section 16.1 constitute the sole right and option of

Tenant to terminate this Sublease in the event of damage or destruction, and Tenant shall have no
other right to terminate this Sublease as a result thereof. Tenant waives the provisions of any present
or future laws or case decisions to the same effect.

10.2 Eminent Domain: If the whole or any part of the Premises shall be taken under the
power of eminent domain. whether by condemnation or friendly acquisition, this Sublease shall
terminate as to the part so taken on the date Tenant is required to yield possession thereof to the
condemning or acquiring authority. In the event of a partial taking which does not render the balance
of the Premises unusable by Tenant, Landlord shall within sixty (60) days of such taking make such
repairs and alterations to the Premises as may be necessary to restore the part not taken (not
including Tenant's betterments or improvements) to useful condition, and the Rent shall be reduced in
proportion to the portion of the Premises so taken. Rent shall be abated until sixty (60) days after the
expiration of that portion of the restoration period during which the Premises are unfit for occupancy
or for the usual conduct of Tenant's business. In the event Tenant's use of the Premises is materially
impaired due to such taking, either party may terminate this Sublease as of the date on which Tenant
is required to yield possession by giving written notice to the other party not less than thirty (30) days
following such party's receipt of written notice of any such condemnation or friendly acquisition.
Tenant shall have no right to any award or compensation In connection with any exercise of the power
of eminent domain; provided, however, nothing contained herein shall prevent Tenant from claiming,
proving, and receiving awards for its trade fixtures, the unamortized value of leasehold improvements
made and paid for by Tenant, its moving expenses and other damages to which it may be entitled
under applicable law. Each party waives any provisions of law relating to the right to seek termination
of this Sublease, and Tenant waives any provisions of law relating to damages beyond those allowed
under this Section16.2. Should any of the foregoing provisions of this Section16.2 be in direct and
irreconcilable conflict with Section 4.5 of the Master Lease, the latter shall control.

10.3 Tenant Indemnity: Tenant hereby agrees to indemnify, defend, protect, and hold
harmless Landlord and City, and the elected officials, officers, representative, employees and agents
of each, from and against all Claims (as defined below) and all costs, expenses, and attorneys' fees
reasonably incurred in the defense or handling of any such Claims or any action or proceeding
brought on any of such Claims. For purposes of this Sublease, the term "Claims" shall mean all third
party liabilities, damages, losses, costs, expenses, attorneys' fees, and claims (except to the extent
they result from Landlord's negligent acts or willful misconduct) in connection with injury or loss of life
to person or damage to properly arising from or which seek to impose liability under or because of (i)
Tenant's or Tenant's contractors or licensees (collectively, ''Tenant Parties") use of the Premises or
the Project, (Ii) the conduct of Tenant's business, (iii) any activity, work or things done, permitted, or
suffered by Tenant or any of Tenant Parties in or about the Premises or elsewhere in the Project; (iv)
any breach or default In the performance of any obligation to be performed by Tenant under this
Sublease, (v) Tenant's use, analysis, storage, transportation, disposal, release, threatened release,
discharge or generation of Hazardous Materials to, in, on, under, about or from the Premises or the
Project, and/or (vi) any negligence of Tenant or any of Tenant Parties. If any action or proceeding is
brought against Landlord by reason of any such Claims, Tenant upon notice from Landlord shall
defend such action or proceeding at Tenant's sole cost by competent legal counsel. Except to the
extent caused by Landlord's negligent acts or willful misconduct, Tenant assumes all risk of, Tenant
waives all claims against Landlord in respect of, and Landlord shall not be liable for, any of the
matters set forth above in this Section or any of the following: injury to Tenant's business, loss of .
income from such business, or damage or injury to the goods, wares, merchandise, or other property
or the person of Tenant, Tenant Parties, or any other persons in, upon, or about the Premises,

15



• •
whether such damage, loss, or injury is caused by or results from criminal acts, fire, steam, electricity,
. gas, water, rain, the breakage, leakage, obstruction or other defects of pipes, sewerlines, sprinklers,
wires, appliances, plumbing, air-conditioning or lighting fixtures, or any other cause, conditions,
arising upon the Premises, or other sources or places, and regardless of whether the cause of such
damage, loss, or injury or the means of repairing such damage, loss, or injury is inaccessible to
Tenant.

10.4 Landlord Indemnity: Notwithstanding anything contained herein to the contrary,
Landlord agrees to indemnify and hold Tenant harmless from and against: (i) any and all third party
claims, actions, damages, liability and expenses in connection with injury or loss of life to person or
damage to property arising out of any breach or default by Landlord in the performance of any term of
this Sublease on Landlord's part to be performed, (ii) any negligence, willful wrong doing, inaction or
action of Landlord, its agents, or employees in or about the Common Area Retail Facilities or the
Project, or (iii) the existence of Hazardous Substances within the Project or the Premises Which are
were not intrcduced by Tenant. In case Tenant shall, without fault on its part, be made a party to any
litigation or proceeding commenced by or against Landlord, then Landlord shall protect and hold
Tenant harmless and shall pay all reasonable costs, expenses, and attomeys' fees incurred or paid
by Tenant in connection with such litigation or proceeding and shall satisfy any judgment or fines that
may be entered against Tenant in such litigation or proceeding. The foregoing indemnification shall
survive the expiration or termination of this Sublease due to the lapse of time or otherwise.

10.6 Insured Losses Excluded: ·Claims: as defined in connection with Tenant's and
Landlord's obligations under the preceding sections to indemnify to other from loss, shall exclude
insured claims to which Sections 6.3 0/Vaiver of Subrogation) and 6.4 (Mutual Releases) apply, but
only to the extent such claims are in fact reimbursed with insurance proceeds.

ARTICLE XI - DEFAULT AND REMEDIES

11.1 Default of Tenant: In addition to any other provisions of this Sublease defining a
default hereunder, and in addition to the events described in Section 4.4 of the Master Lease (as
applied to Tenant's conduct), the occurrence of any of the folloWing shall constitute a default by
Tenant and a breach of this Sublease:

11.1.1 Failing or refusing to pay when due any amount of Rent required to be paid under this
Sublease. No grace period prior to the imposition of a late charge pursuant to Section 3.7 above shall
extend the date when Rent is due and payable. Notwithstanding the foregoing, Landlord agrees not
to institute proceedings to terminate Tenant's rights under this Sublease without providing Tenant
written notice of such default and ten (10) day's opportunity to cure. Such notice shall be in lieu of,
and not additional to, any statutorily required notice of a period less than or equal to ten (10) days.

11.1.2 Failing or refusing to perform fully and promptly any covenant or condition of this
Sublease other than those specified in Section 11.1.1 above if the failure continues for thirty (30) days
(or such shorter time period as may be specified in the specific provision of this Sublease creating
such covenant or condition) after written notice of the failure from Landlord to Tenant; provided,
however, if such default cannot be cured within said time period, Tenant shall be deemed to have
cured such default if Tenant so notifies Landlord in writing, commences cure of the default within said
time period, and thereafter diligently and in good faith continues with and actually completes the cure
within a reasonable period thereafter.
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11.2 Landlord's Remedies: Landlord shall have the following remedies upon the

occurrence of any default by Tenant. These remedies are not exclusive; they are cumulative and in
addition to any remedies now or later allowed by law. Upon the occurrence of a default by Tenant
under this Sublease, Landlord may at any time thereafter, without further notice or demand of any
kind to Tenant or any other person except as required by applicable state law and without limiting
Landlord in the exercise of any right or remedy which Landlord may have by reason of such default,
do any of the following:

11.2.1 Upon the occurrence of any default by Tenant and lapse of any applicable cure period,
Landlord may at its election terminate this Sublease or terminate Tenant's right to possession only,
without terminating this Sublease. Upon termination of this Sublease or of Tenant's right to
possession, Tenant shall immediately surrender possession and vacate the Premises, and deliver
possession thereof to Landlord, and Landlord or Landlord's agents may immediately or any time
thereafter without notice, re-enter the Premises and remove all persons and all or any property
therefrom by any suitable. action or proceeding at law or equity and repossess the Premises, together
with the right to receive all income of, and from, the Premises.

11.2.2 If Landlord elects to terminate Tenant's right to possession only, without terminating
this Sublease, Landlord may, at Landlord's option, enter into the Premises, remove Tenant's signs
and other evidences of tenancy, and take and hold possession thereof as hereinabove provided,
without such entry and possession terminating this Sublease or releasing Tenant, in whole or in part,
from Tenant's obligations to pay the Rent hereunder for the full Term or from any other obligations of
Tenant under this Sublease. Landlord shall use commercially reasonable efforts to relet all or any
part of the Premises for such rent and upon such terms as are commercially reasonable (including the
right to relet the Premises for a term greater or lesser than the remainder of the Term and the right to
relet the Premises as a part of a larger area, the right to change the character or use made of the
Premises and the right to grant concessions of free rent). For the purpose of such reletting, Landlord
may decorate or make any repairs, changes, alterations, or additions in or to the Premises that may
be necessary or desirable. If Landlord is unable to relet the Premises after using such commercially
reasonably efforts to do so, Landlord shall have the right to terminate this Sublease, in which event
Landlord shall have the right to recover the sums provided in Section 11.2.3 below. If the Premises
are relet and sufficient sums shall not be realized from such reletting after payment of all expenses of
such decorations, repairs, changes, alterations, additions and the expenses of repossession and such
reletting, and the collection of the Rent herein provided and other payments required to be made by
Tenant under the provisions of this Sublease for the remainder of the Term then, in such event,
Tenant shall pay to Landlord on demand any such deficiency and Tenant agrees that Landlord may
file suit to recover any sums falling due under the terms of this Section from time to time, and all costs
and expenses of Landlord, including attorneys' fees, incurred in connection with any such suit shall be
paid by Tenant.

11.2.3 If Landlord elects to terminate this Sublease, Landlord has the right to recover from
Tenant and Tenant shall immediately pay to Landlord all of the following:

(i) the worth at the time of the award of the unpaid Rent which had been earned at the
time of such termination,

(ii) the worth at the time of the award of the amount by which the unpaid Rent which would
have been earned after such termination until the time of award exceeds the amount of such loss of
Rent that Tenant proves could have been reasonably avoided,
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(iii) the worth at the time of the award of the amount by which the unpaid Rent for the

balance of the Term after the time of award (had there been no such termination) exceeds the amount
of such loss of Rent that Tenant proves could be reasonably avoided, and

(iv) any other amount necessary to compensate Landlord for all detriment proximately
caused by Tenant's failure to perform Tenant's obligations under this Sublease or which in the
ordinary course of things would be likely to result therefrom, including, without limitation, any costs or
expense incurred by Landlord in (a) retaking possession ofthe Premises, including reasonable
attorney fees therefor, (b) maintaining or preserving the Premises after such default, (c) preparing the
Premises for reletting to a new tenant, including repairs or alterations to the Premises for such
reletting, (d) leasing commissions, and (e) any other costs necessary or appropriate to relet the
Premises.

The "worth at the time of the award" of the amounts referred to in subparagraphs (~ and (ii)
above is to be computed by allowing interest at the Default Rate. The ''worth at the time of the award"
of the amount referred to in subparagraph (iii) above is to be computed by discounting SUch.amount at
the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one
percent.

11.3 Landlord's Right to Cure Default: Landlord, at any time after Tenant fails to perform
any obligation or dUty of Tenant under this Sublease, may cure such failure at Tenant's sole cost. If
Landlord at any time, by reason of Tenant's failure to perform, pays any sum or does any act that
requires.the payment of any sum, such sum shall be due immediately from Tenant to Landlord at the
time such sum is paid, and shall be deemed Additional Rent under this Sublease.

11.4 Remedies Cumulative: Except as otherWise provided in this Sublease, all rights and
remedies of Landlord or Tenant herein created or remedies otherwise available (at law or in equity) to
Landlord or Tenant under the laws of the United States or Califomia, which Landlord or Tenant may,
at its option, invoke, are cumulative and the exercise of one or more rights or remedies shall not
exclude or waive the right to the exercise of any other. All such rights and remedies may be
exercised and enforced concurrently and whenever and as often as Landlord or Tenant, as
applicable, shall deem desirable.

ARTICLE XII - SURRENDER OF AND ACCESS TO PREMISES

12.1 Surrender of Premises: Tenant, upon expiration or termination of this Sublease,
either by lapse of time or otherwise, agrees peaceably to surrender to Landlord the Premises,
inclUding the alterations, additions, improvements, changes, and fixtures other than Tenant's movable
trade fixtures, in broom-clean condition and in good repair, ordinary use and wear, loss by fire or other
casualty excepted. All personal property, furnishings, machinery and trade fixtures, equipment and
improvements (trade or otherwise) that Tenant installs in the Premises C'Tenant's Property") shall
remain the property of Tenant. Upon the termination or expiration of the Term, Tenant may remove
Tenant's Property from the Premises; such removal shall be completed within thirty (30) business
days after the termination or expiration date. Tenant shall repair any damage to the Premises caused
by such removal, including patching and filling holes. In no event shall Tenant remove or be required
to remove any restrooms, flooring, ceilings, utility or electrical components located inside the walls or
HVAC systems. All other utility systems will be capped and returned to a condition compatible with
code requirements. Tenant's failure to so remove its property as described above shall be deemed
an abandonment to Landlord of such property and, if Landlord elects to remove all or any part of said
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property, such removal, including the cost of repairing any damage to the Premises caused by or
resulting from such removal, shall be paid by Tenant.

If Tenant fails to surrender the Premises as provided above, Tenant's occupancy of the
Premises shall be as a tenant at sufferance, terminable at any time by Landlord, and Tenant agrees
to pay Landlord, as liquidated damages for all the time Tenant shall so retain possession of the
Premises or any part thereof, a sum equal to one hundred fifty percent (150%) of the Rent payable
hereunder for the month immediately preceding the expiration of this Sublease. In addition thereto,
Tenant shall indemnify Landlord against all liabilities, damages, losses, costs, expenses, attorneys'
fees and claims resulting from such failure, including without limitation any claim for damages made
by a succeeding tenant. The exercise of Landlord's rights under this clause shall not be interpreted
as a grant of permission to Tenant to continue in possession. .

12.2 Access to Premises: Tenant agrees Landlord, its agents, employees, or servants or
any person authorized by Landlord may, at all reasonable times, and upon reasonable advance
notice, enter the Premises to inspect the condition of the same, to make such repairs, additions,
improvements, changes, or alterations to the Premises, the building of which they are a part, or the
Project as required under this Sublease (including, but not limited to, the right to strengthen, add to or
shore the foundation, walls columns or supporting members thereof, to install, repair, remove,
maintain or otherwise service and utilize pipes, chases or other installations, and to erect scaffolding
and/or protective barricades around and about the Premises (but not so as to preclude entry thereto)
and to do any act or thing necessary for the safety and preservation of or service to the Premises, the
premises of other tenants or the Project), and to exhibit the same to prospective purchasers of the
Project, or to prospective tenants (during the last six (6) months of the Term, unless Tenant has one
or more unexercised Option Periods remaining, in which event Landlord may not exhibit the space to
prospective tenants until Tenant's right to exercise an Option Period has expired), without any such
activity constituting an eviction of Tenant in whole or in part, and the Rent shall in no way abate by
reason of loss or interruption of the business of Tenant or otherwise while any such work is being
done. If an emergency occurs, Landlord, or Landlord's agent or employees may enter the Premises
by whatever lawful means necessary without liability therefor and without in any manner affecting the
obligations, covenants, terms, or conditions of this Sublease. Landlord agrees to use its best efforts
to keep such entries to a minimum and, further, dUrin'gany such entry, Landlord shall use its best
efforts not to disturb or inconvenience Tenant in the conduct of Tenant's business therein.

ARTICLE XIII • COMPLIANCE WITH CITY PROGRAMS/POLICIES

To the extent applicable to Tenant's operations at the Premises, Tenant shall comply with the
following City Programs and Policies made binding upon Landlord and Landlord's subtenants per the
terms of the Master Lease:

13.1 Nondiscrimination: Tenant shall not discriminate in any manner against any person or
persons on account of race, color, religion, gender, sexual orientation, medical status, national origin,
age, marital status, or physical disability in Tenant's use of the Premises, including but not limited to
the providing of goods, services, facilities, privileges, advantages, and accommodations, and the
obtaining and holding of employment.

, 13.2 Equal Opportunity Contracting: Tenant acknowledges and agrees it is aware of, and
will comply With, City of San Diego Council Ordinance No. 18173 (San Diego Municipal Code
Sections 22.2701 through 22.2708, as amended), EQUAL EMPLOYMENT OPPORTUNITY
OUTREACH PROGRAM, a copy of which is on file in the Office of the City Clerk and by this reference
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is incorporated herein. Tenant and all of its subcontractors are individually responsible to abide by its
contents.

Tenant shall comply with Title VII of the Civil Rights Act of 1964, as amended; Executive
Orders 11246, 11375, and 12086; the California Fair Employment Practices Act; and any other
applicable federal and state laws and regulations hereafter enacted. Tenant will not discriminate
against any employee or applicant for employment on any basis prohibited by law.

Tenant shall submit to City a current Work Force Report or a current Equal Employment
Opportunity (EEO) Plan as required by Section 22.2705 of the San Diego Municipal Code, which sets
forth the actions that Tenant will take to achieve the City's commitment to equal employment
opportunities.

Tenant shall insert the foregoing provisions in all subcontracts for any work covered by this
Sublease so that such provisions will be binding upon each subcontractor. Tenant agrees compliance
with EEO provisions flowing from the authoritY of Landlord, Tenant arid CitYwili be implemented,
monitored, and reviewed by the City's Equal Opportunity Contracting Program staff.

13.3 Local Business and Employment: Tenant acknowledges City seeks to promote
employment and business opportunities for local residents and firms in all City of San Diego
contracts. Tenant shall, to the extent legally possible, solicit applications for employment, and bids
and proposals for subcontracts, for work associated with this Sublease from local residents and firms
as opportunities occur. Tenant shall hire qualified local residents and firms whenever feasible.

Tenant understands failure to comply with the above requirements and/or submitting false
information in response to these requirements may result in termination of this Sublease and
debarment from participating in City of San Diego contracts for a period of not less than one (1) year.

13.4 City Employee Participation Policy: Tenant acknowledges it is the policy of City that all
City contracts, agreements, or leases with consultants, vendors, or City's lessees shall include a
condition that the contract, agreement, or lease may, at the sole option of City, be unilaterally and
immediately terminated by City if the contractor or lessee employs an individual who, within the twelve
months immediately preceding the employment, did in hislher capacity as a City officer or employee
participate in'negotiations with or otherwise have an influence on the recommendation made to the City
Council in connection with the selection of the contractor or lessee. It is not the intent of this policy that
these provisions apply to members of the City Council.

13.5 Drug-free Workplace: Tenant shall abide by the omnibus drug legislation passed by
Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free
workplace by doing all of the following: .

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the Premises and specifying the actions that will be taken against
employees for violations of the prohibition.

b. Establishing a drug-free awareness program to inform employees about all of
the following:

1. The dangers of drug abuse in the workplace.
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2. Tenant's policy of maintaining a drug-free workplace.

3. Any available drug counseling, rehabilitation, and employee assistance
programs.

4. The penalties that may be imposed upon employees for drug abuse
violations.

c. Tenant shall include language in each sublease agreement which indicates
Tenant's agreement to abide by the provisions of a drug-free workplace.
Tenant and its sub lessees shall be individually responsible for their own drug-
free workplace programs.

13.6 Disabled Access Compliance: LESSEE shall comply with the California Government
Code, Sections 11135-11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the
Americans with Disabilities Act of 1990 (ADA); and any other applicable state and federal laws and
regulations hereafter enacted protecting the rights of people with disabilities. LESSEE'S compliance
shall include, but not necessarily be limited to, the following:

a. Tenant shall not discriminate against qualified persons with disabilities in any aspects
of employment, inclUding recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layoffs, and termination of
employment.

b. No qualified individual with a disability may be excluded on the basis of disability from
participation in; or be denied the benefits of, services, programs, or activities of Tenant.

c. Tenant shall post a statement addressing the requirements of the ADA in a prominent
place at the work site.

d. Where required by law, Tenant shall comply with City's disabled access requirements
by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sole
cost of Tenant.

e. Tenant shall include language in each sublease agreement which indicates Tenant's
sublessee's agreement to abideby the foregoing provisions. Tenant and Tenant's
sublessees shall be individually responsible for their own ADA employment programs.

Tenant understands failure to comply with the above requirements and/or submitting false
information in response to these requiremenfs shall constitute a default under this Sublease.

13.7 Transient Slip (or Mooring) Facilities: Tenant shall provide, in compliance with City's
Transient Slip Facilities requirements, five (5) slips (or moorings, depending on the type of facilities
offered), or two percent (2%) of the total number of slips (or moorings) maintained by Tenant,
whichever number is larger, specially marked for use by transient boats. In no event shall these slips
(or moorings) 'designated for transients be rented or occupied by the same person or boat for longer
than seventy-two (72) consecutive hours. It is the intent of this condition to provide overnight slip (or
mooring) space for boats normally berthing outside the Mission Bay area. Any method of
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circumventing this provision in violation of the intent herein expressed shall be construed as a breach
of this condition and may result in termination of the Sublease.

13.8 Damaged Equipment: LESSEE shall salvage within twenty-four (24) hours any
property, real or personal, of Tenant's declared by Landlord or City to be a menace to navigation or a
nuisance within Mission Bay, and to salvage or cause to be salvaged any sunken vessel or property
upon the Premises, irrespective of ownership. Landlord and/or City may require any boats not kept in
a clean and operable condition be removed from the Premises.

13.9 Living on Board Vessels: Tenant shall be responsible for the enforcement, both within
and in connection with the Premises, of the following "living on board vessels" regulation:
"It is unlawful for any person to remain overnight on board any vessel in Mission Bay Park unless the
vessel has a functional, self-contained toilet on board that does not discharge into the waters of the
.Bay. It is unlawful for any owner of any vessel to occupy it or allow it to be occupied overnight in
Mission Bay Park for a period of more than ninety (SO) days, whether successive or cumulative,
during anyone calendar year. A vessel is presumed to be occupied overnight when there are one or
more persons on board after midnight. The lessees of land in Mission Bay Park are primarily
responsible for the enforcement of this subsection, 63.25.71 (a), on the water abutting their leased
lands." .

The above living on board vessels regulation is presently set forth in San Diego Municipal
Code Section 63.25.71, "Living on Board Vessels, Overnight Anchorage Regulated," and is subject to
amendment or modification by the City Council. Tenant shall comply or secure compliance with any
amendment or modification to this Municipal Code prcvlslcn,

13.10 Trash and Refuse: Tenant shall provide containers on or immediately adjacent to the
Premises to receive trash and refuse generated aboard vessels using Tenant's docking or launching
facilities. Refuse containers shall be located so as to be conveniently used by occupants of vessels
using Tenant's facilities and shall be of sufficient size and number to contain the refuse generated
aboard all vessels using Tenant's facilities. The containers shall be covered and emptied regularly
enough to prevent them from overflowing or creating unhealthful, unsightly, or unsanitary conditions.
The contents of the containers shall be disposed of by Tenant or others acting pursuant to Tenant's
direction at authorized landfills or other garbage reception areas as provided under law applicable at
the time of collection.

13.11 Food Packaging: Tenant shall not, after the effective date of this Sublease, provide
to its customers any prepared food in polystyrene foam food packaging, nor shall Tenant obtain or
keep any polystyrene foam food packaging of a type, design, and condition suited for providing
prepared food to its customers for consumption off the Premises.

Tenant's food packaging for prepared food to be consumed on the Premises or for takeout
food shall be biodegradable, and Tenant shall provide upon demand evidence in the form of paid
invoices to indicate the purchase of biodegradable containers in amounts sufficient to Indicate
compliance with this section. Tenant's food packaging for prepared food to be consumed off the
Premises shall be biodegradable unless Tenant demonstrates to the satisfaction of Landlord and City
that biodegradable food packaging materials are not available for purchase in the quantities required
by Tenant. In the event biodegradable food packaging materials are not available for purchase in the
quantities required by Tenant, Tenant may limit its use of the packaging to the amount actLially
available.
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For purposes of this Sublease, the following definitions are applicable:

a. "Prepared food" means foods or beverages which are prepared on the Premises by
cooking, chopping, slicing, mixing, freezing or squeezing, and which require no further preparation to
be consumed.

b. "Food packaging" means all bags, sacks, wrapping, containers, bowls, plates, trays,
cartons, cups, straws and lids which are not intended for reuse, on or in which any foods or
beverages are placed or packaged on the Premises.

c. "Takeout food" means prepared foods or beverages requiring no further preparation to
be consumed and Which are purchased in order to be consumed off the Premises.

13.12 Local Coastal Program: Should a local coastal program (hereinafter the "Local
Coastal Program'~ ever be adopted for the Mission Bay Park segment of City's Local Coastal
Program, and should the Local Coastal Program provide for the collection of a traffic impact mitigation
fee from commercial lessees in Mission Bay Park to fund all or a portion of the cost of a beach shuttle
or other sLibstantlally similar public access improvements, Tenant agrees to.contribute its fair and
equitable share, as calculated pursuant to the Local Coastal Program, to such a traffic impact
mitigation program; provided that the amount payable by Tenant shall be reasonable and shall not
exceed the amount Tenant would have paid had the entire amount to be funded by traffic impact
mitigation fees been reasonably, equitably, and fairly apportioned among all of the 'commercial
lessees in Mission Bay Park. This section shall not be altered or amended without the prior written
approval of the California Coastal Commission or an amendment to California Coastal Permit No. 6-
93-75/EL.

13;13 Public Access/Parking: Tenant shall allow at all times general public access
throughout the Premises including the parking and the perimeter walkways unless closure is allowed
with tlie City Manager's prior consent based upon evidence from Tenant reasonable safety
precautions require limited closure, or to the extent required to provide adequate parking for Tenant's
tenants and customers during periods of high seasonal demand. Throughout the term of the
Sublease, Landlord shall have the exclusive right to regulate parking at the Premises, including the
right to provide free parking to Landlord's tenants and customers and to limit or otherwise restrict use
of the parking lot(s).

13.14 Operation of Facilities: Tenant shall operate the Premises and associated facilities
continuously and without interruption after the Premises are opened for operation during the Term of .
this Sublease. A regular schedule of days and hours of operation shall be established by Tenant to
best serve the public. The schedule shall be subject to the approval of Landlord and the City
Manager. Tenant shall diligently and in a creditable manner furnish services to the public in
conformity with the general rules and regulations of City. The type and quality of service furnished by
Tenant shall qualify for the conditions and requirements of the uN Card issued by the Department of
Health to operators of fast food handling establishments.

ARTICLE XIV· MISCELLANEOUS

14.1 Notices: Notices and demands required or permitted to be given hereunder may be
given by personal delivery to either party or any officer or other representative of the p~rty to be
notified, or may be sent by recognized overnight courier or certified mail, return receipt requested,
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addressed, postage prepaid, to the address set forth in Sections 1.1.3 and 1.1.5 hereof. Notices and
demands shall be deemed to have been given upon the date of delivery.

14.2 Successors and Assigns: Subject to Article IX, all covenants, promises, conditions,
representations, and agreements herein contained shall be binding upon, apply, and inure to the
parties hereto and their respective heirs, executors, administrators, successors, and permitted
assigns.

14.3 Time is of the Essence: The time of the performance of all of the covenants,
conditions, and agreements of this Sublease is of the essence.

14.4 Relationship of Parties: Nothing herein shall be construed so as to constitute a joint
venture or partnership between Landlord and Tenant.

14.5 Waiver: One or more waivers of any covenant or condition by either party shall not be
construed as a waiver of a SUbsequent breach of the same or any other covenant or condition, and
the consent or approval by either party to or of any act by the other party requiring the approving or
consenting party's consent or approval shall not be construed to waive or render unnecessary any
further consent or approval to or of any subsequent similar act by the other party.

14.6 Force Maleure: In the event either party shall be delayed or hindered in, or prevented
from, the performance of any work, service, or other act required under this Sublease to be performed
by the party and such delay or hindrance is due to strikes, lockouts, acts of God, governmental
restrictions, enemy act, civil commotion, unavoidable fire or other casualty, or other causes of a like
nature beyond the control of the party so delayed or hindered, then performance of such work,
service, or other act shall be excused for the period of such delay and the period for the performance
of such work, service, or other act shall be extended for a period equivalent to the period of such
delay. In rio event shall such delay constitute a termination or extension of this Sublease. The
provisions of this Paragraph shall not operate to excuse Tenant from the prompt payment of Rent as
due under any provision hereof.

14.7 Governing Law: This Sublease shall be construed under the laws of the State of
California. Venue of allY action to enforce or interpret this Agreement shall be In the San Diego
County Superior Court or in the United States District Court for the Southern District of Califomia.

14.8 Attorney Fees: In the event the parties hereto become involved in any action or
proceeding arising out of or in connection with this Sublease, the Premises or the Project (including,
without limitation, the enforcement or interpretation of this Sublease or either party's rights, duties or
obligations hereunder), the prevailing party shall, subject to the provisions of local law, be entitled to
recover from the non-prevailing party all reasonable expenses of attorney's fees and costs, expenses
and disbursements reasonably incurred by the prevailing party in such action or proceeding, without
the necessity for a cross-action by the prevailing party. Such reimbursement shall include all such
expenses reasonably incurred prior to and at any such trial or proceeding and at all levels of appeal
and post judgment proceedings.

14.9 Partiallnvaliditv: If any provlsion of this Sublease or the application thereof to any
person or circumstance shall to any extent be held invalid, then the remainder of this Sublease, or the
application of such provision to persons or circumstances other than those as to which it is held
invalid, shall not be affected, and each provision of this Sublease shall be valid and enforced to the
fullest extent permitted by law.
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14.10 Entire Agreement: This Sublease and the Exhibits attached to it constitute the sole

and exclusive agreement between the parties with respect to the-Premises; provided, however, this
Sublease shall be subordinate to the Master Lease and the terms of the Master Lease shall bind
Tenant. To the extent this Sublease is inconsistent with the Master Lease or any future
modification(s) of the Master Lease, the provisions of the Master Lease shall control. No
amendments, modifications of or supplements of this Sublease shall be effective unless in writing and
signed by Landlord and Tenant.

IN WITNESS WHEREOF this Sublease has been executed and made effective as of the day
and year first above written.

LANDLORD: SEAFORTH SPORTFISHING CORPORATION,
a California corporation,

~ FRANK LOP E TE, resi ent

TENANT: KDME, INC_,a California corporation, dba:~oz-~o"~y
Andrew Kurtz

Serge Decorte
By:
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EXHIBIT "A"

PROJECT AND PREMISES DESCRIPTION
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CONSENT TO SUBLEASE AGREEMENT

THIS CONSENT TO SUBLEASE N}REEMENT ("Consent") is entered into by and
between THE CITY OF SAN DIEGO, a California municipal corporation ("CITY"),
SEAFORTH SPORTFISHING CORPORATION, a California corporation
("SEAFORTH"), and CATHLEEN WELLMAN, a sole proprietorship doing business as
"The Landing Grille" ("WELLMAN"), to be effective upon execution by CITY (the
"Effective Date") and approval by the San Diego City Attorney, as follows:

RECITALS

A. SEAFORTH is the "LESSEE," under that certain LEASE AGREEMENT dated
November 8, 2007, by and between CITY, as lessor, and SEAFORTH
SPORTFISHING CORPORATION, a California corporation, as lessee ("Master
Lease"), relating to certain real property ("Master Lease Property") described as
that portion of the tidelands and submerged or filled lands of Mission Bay
(formerly False Bay) and a portion of the Pueblo Lands of San Diego according to
Map thereof made by James Pascoe in 1870, a copy of which was filed in the
office of the County Recorder of San Diego County, November 14, 1921, and is
known as Miscellaneous Map No. 36, all being in the City of San Diego, County
of San Diego, State of California, and described as a whole as follows, and more
particularly described in the Master Lease, attached hereto as Exhibit A.

B. The Master Lease requires CITY'S consent to any sublease of the Master Lease
Property.

C. WELLMAN has executed that certain SUBLEASE ("Wellman Sublease") dated
June 30, 2008, whereby, subject to CITY'S consent, SEAFORTH subleases to
WELLMAN and WELLMAN subleases from SEAFORTH a portion of the
Master Lease Property ("Sublease Premises") located on the Master Lease
Property and more fully described in the Wellman Sublease, attached hereto as
Exhibit B.

D. Under the terms of this Consent, CITY will consent to the Wellman Sublease.

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which is
acknowledged, the parties agree as follows:

1. Subordination. The Wellman Sublease ("Sublease") is and shall be subordinate to
the Master Lease. CITY shall not be bound by any term or condition in the
Sublease which in any way conflicts with CITY'S rights or increases CITY'S
obligations under the Master Lease. Any conflict between the Master Lease and
the Sublease shall be construed or resolved in favor of the Master Lease.
WELLMAN acknowledges and agrees that her rights and obligations as
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"LESSEE" under the Sublease are subject and subordinate to the terms and
conditions of this Consent and the Master Lease.

2. Master Lease Provisions. Without releasing SEAFORTH of any obligation,
WELLMAN additionally assumes and shall perform the obligations of "LESSEE"
under the Master Lease as and to the extent such obligations are applicable to the
Sublease Premises or WELLMAN'S use of any common area within the Master
Lease Property.

3. Use. WELLMAN'S use shall be for a purpose of conducting a restaurant, for sale
offood and beverages, including-beer and wine on sale and take out and shall
comply at all times to the Master Lease.

4. Rent. SEAFORTH shall pay.the following to CITY as rent defined under the
Master Lease: -

(a) Three percent (3%) of all of WELLMAN'S gross income ("gross income"
as that term is defined in the Master Lease) from sale of food and non-
alcoholic beverages;

(b) Six percent (6%) of all of WELLMAN'S gross income from sale of
beer and wine;

(c) Twenty percent (20%) of all WELLMAN'S gross income from any
other source permitted under the purpose of the Master Lease, subject to
prior written approval of the CITY;

(d) Fifty percent (50%) of all WELLMAN'S gross income from any sources
not permitted by the Master Lease;

5. Indemnification. SEAFORTH and WELLMAN, jointly and severally, shall
defend, indemnify, protect, and hold CITY, its elected officials, officers,
representatives, agents and employees harmless from and against any and all
claims asserted or liability established for damages or injuries to any person or
property, including without limitation any injury to SEAFORTH'S or
WELLMAN'S officers, employees, agents, invitees, guests, subtenants or
licensees, which arise out of or are in any manner directly or indirectly connected
with the Sublease, WELLMAN'S use of or operations on the Master Lease
Property, the condition of the Sublease Premises, or from any act or omission of
WELLMAN or any of his employees, agents, invitees, guests, subtenants or
licensees; provided, however, this duty to indemnify and hold harmless shall not
include any claims or liability arising from the established sole negligence, or sole
willful misconduct of CITY, its elected officials, officers, representatives, agents
or employees.
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6. Subsequent Sublease. This Consent does not constitute consent to any subsequent

subletting of any portion of the Master Lease Property, and does not relieve
SEAFORTH, WELLMAN, or any person claiming under or through either of
them of the obligation to obtain CITY'S consent to any future sublease.

7. Brokerage Commission. CITY shall not be liable for any brokerage commission
or finder's fee in connection with the consummation of the Sublease or this
Consent. SEAFORTH and WELLMAN shall jointly and severally protect,
defend, indemnify, and hold CITY harmless from and against any claim for any
brokerage commission or finder's fee related to the consummation of the Sublease
or this Consent, and from and against any cost or expense (including without
limitation attorney fees) incurred by CITY in resisting any claim for any such
brokerage commission or finder's fee.

8. San Diego's Strong Mayor Form of Governance. The Master Lease shall be
amended by adding the following section:

All references to "City Manager" in this lease and all subsequent
amendments to this lease shall be deemed to refer to "Mayor." This
section became effective on January 1, 2006, and shall remain in effect
for the duration the City operates under the mayor-council (commonly
referred to as "strong mayor") form of governance pursuant to Article
XV of the City of San Diego City Charter.

9. No Further Modification of Master Lease or Sublease. Except as provided herein,
this Consent shall not be deemed or construed to modify, waive, impair, or affect
any of the terms or conditions of the Master Lease or the Sublease.

10. Controlling Law. The terms and conditions of this Consent shall be construed in
accordance with the laws of the State of California.

1L Captions. Captions to the sections of this Consent are included for convenience
only and do not modify any of the terms of this Consent.

12. Entire Agreement. This Consent constitutes the entire statement of the agreement
of the parties pertaining to the amendment of the Master Lease and CITY'S
consent to the Sublease, and is binding on and inures to the benefit of the parties'
respective heirs, representatives, successors and assigns. No party has been
induced to enter into this Consent by, nor is any party relying on, any
representation or warranty outside those expressly set forth in this Consent. No
modification of the terms or conditions of this Consent shall be effective unless
made in a writing that expressly states that it modifies this Consent, and signed by
the parties hereto.

13. Attorney Fees. If any party commences litigation against any other party for the
specific performance of this Consent, for damages for the breach of the terms and
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conditions of this Consent, or otherwise for any remedy and the enforcement
thereof, the prevailing party shall be entitled to recover from the non-prevailing
party its costs and reasonable attorney fees incurred.

14. Notice. Any notice required or permitted to be given to any party hereto shall be
given in accordance with the provisions of the Master Lease, and if to
WELLMAN, addressed to:

CATHLEEN WELLMAN
THE LANDING GRILLE
1717 QUIVIRA ROAD
SAN DIEGO, CA 92109

15. Authority. Each individual executing this Consent on behalf of another person or
legal entity represents and warrants that he/she is authorized to execute and
deliver this Consent on behalf of such person or entity in accordance with duly
adopted resolutions or other authorizing actions which are necessary and proper
and under such legal entity's articles, charter, bylaws, or other written rules of
conduct or governing agreement, and that this Consent is binding upon such
person or entity in accordance with its terms. Each person executing this Consent
on behalf of another person or legal entity shall provide CITY with evidence,
satisfactory to the City Manager, that such authority is valid and that such entity is
a valid, qualified corporation, limited liability company, partnership, or other
unincorporated association in good standing in its home state and that such entity
is qualified to do business in California.

16. CITY'S Consent. Subject to the terms and conditions of this Consent, CITY
hereby consents to the Sublease.
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. IN WITNESS WHEREOF, the parties hereto execute this Consent to be effective as of
the Effective Date.

Date:
OCT 2 9 2008 SEAFORTH SPORTFISHING CORPORATION

A California corpora .I

Date:~
CATHLEEN WELLMAN, a sole proprietorship
doing business as "THE LANDING GRILLE"

Effective Date: 1//;IJ( ~e, THE CITY OF SAN DIEGO,
A California municipal corporation

~vB-~'B_="
.. Director, Real Estate Assets

APPROVED AS TO FORM AND LEGALITY:

Date: "'--\c.. -0" MICHAEL 1. AGUIRRE, San Diego City Attorney

BY: .<:::::::..~
Todd Bradley, Deputy City ~
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EXHIBIT A

LEASE AGREEMENT

["Master Lease" dated November 8, 2007, by and between CITY, as
lessor, and SEAFORTH SPORTFISHING CORPORATION, a California
corporation, as lessee, relating to certain real property described as Lots
25, 26, 27, and 28 of Quivira Basin, Mission Bay Park, together with the
water areas adjacent thereto, located in San Diego, California].
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EXHIBITB

SUBLEASE

["Wellman Sublease" dated June 30, 2008, by and between SEAFORTH
and CATHLEEN WELLMAN]
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SUBLEASE AGREEMENT

by and between

SEAFORTH SPORTFISHING CORPORATION,
a California corporation,

"Landlord"

and

CATHLEEN WELLMAN

Doing Business As:

"THE LANDING GRILLE"

"Tenant"

Made Effective

June 30, 2008
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ARTICLE I - DEFINITIONS AND FUNDAMENTAL PRovisioNS

1.1 Basic Sublease Provisions:

1.1.1 EFFECTIVE DATE: June 30, 2008

1.1.2 LANDLORD: .SEAFORTH SPORTFISHING
CORPORATION, a California corporation

1.1.3 ADDRESS OF 1717 Quivira Road
LANDLORD: San Diego, CA 92109

1.1.4 TENANT: CATHLEEN WELLMAN, dba "The Landing
Grille"

1.1.5 ADDRESS OF 1717 Quivira Road,
TENANT: San Diego, CA 92109

1.1.6 PREMISES: The restaurant comprising approximately 685
square feet of the Seaforth Sportfishing facility
in Mission Bay Park, San Diego, CA and
outlined in the plot plan attached as Exhibit A

.1.1.7 DELIVERY DATE: June 30, 2008, or issuance of a certificate of
occupancy following completion of the facility
renovation, whichever shall last occur

1.1.8 RENT
COMMENCEMENT
DATE: July 15, 2008

1.1.9 EXPIRATION 24 months following the Rent Commencement
DATE: Date

1.1.10 PERMITTED Operation of a restaurant, sale of food &
USES: beverages and related services, and for no

other purpose or use, except as expressly
permitted and further described in Section 3.2.

1.1.11 MINIMUM RENT: $2500 per month, adjusted at the start of the
13th month to reflect cost of living. increases per
the CPI (minimum 2%; maximum 6%)

1
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1.1.12 PERCENTAGE

RENT:
All percentage rent payable to the City of San
Diego per Section 3.2 from operations
conducted by Tenant as required under
Landlord's master lease from the City (the
latter payable by Tenant as a "pass through"
obligation from Landlord).

1.1.13 SECURITY
DEPOSIT:

None

1.2 Definitions:

1.2.1 Additional Rent: The charges specifically set forth in Article III, and all other amounts
and charges 'payable by Tenant under any provisions of this Sublease.

1.2.2 Common Area Retail Facilities: All areas and facilities within the Project that are
outside the exterior boundaries of the buildings situated thereon.

1.2.3 Hazardous Materials: Any: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances or any
otherwastes, materials or pollutants which: (i) pose a hazard to the Premises or to persons on or
about the Premises, or (ii) cause the Premises to be in violation of any Hazardous Materials Laws;
(b) asbestos in any form,urea formaldehyde foam insulation, transformers or other equipment which
contain dielectric fluid containing levels of polychlorinated biphenyls, or radon gas; (c) chemical,
material or substance defined as or included in the definition of "hazardous materials," "extremely
hazardous waste," "restricted hazardous waste," or "toxic substances" or words of similar import
under any applicable local, state or federal law or under the regulations adopted or publications
promulgated pursuant thereto, including, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, 42 USC §9601, et seq.; the Federal
Water Pollution Control Act, as amended, 33 USC § 1251, et seq.; (d) other chemical, material or
substance, exposure to which is prohibited, limited or regUlated by any governmental authority or may
or could pose a hazard to the health and safety of the occupants of the Premises or the owners
and/or occupants of property adjacent to or surrounding the Premises, or any other person coming
upon the Premises or adjacent property; and (e) other chemical, materials or substance which mayor
could pose a hazard to the environment. . .

1.2.4 Hazardous Materials Claims: Any and all enforcement, cleanup, removal, remedial
or other governmental or regulatory actions, agreements or orders threatened, instituted or completed
pursuant to any Hazardous Materials Laws, together with any and all claims made or threatened by
any third party against Landlord, Tenant or the Premises relating to damage, contribution, cost
recovery compensation, loss or injury resulting from the presence, release or discharge of any
Hazardous Materials.

1.2.5 Hazardous Materials Laws: Any federal, state or local laws, ordinances, regulations
or policies relating to the environment, health and safety, and Hazardous Materials (including, without
limitation, the use, handling, transportation, production, disposal, discharge or storage thereof) or to
industrial hygiene or the environmental conditions on, under or about the Premises, including, without
limitation, soil, groundwater and indoor and ambient air conditions.
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1.2.6 Index: The Consumer Price Index - Urban Consumers (San Diego, CA; Base 1982-

1984 = 100) ("Index"), as published by the United States Department of Labor, Bureau of Labor
Statistics. In the event the Bureau of Labor Statistics should discontinue the publication of the Index,
or alter the same in some other manner, Landlord in its discretion, will adopt a reasonably
comparable, suitable index or procedure which reflects consumer prices .

.1.2.7 Interest Rate: The lesser of (i) the maximum lawful rate permitted by law in the State
in which the Project is located to be charged by Landlord to Tenant, or (ii) four percent (4%) above the
prime rate then published in the Wall Street Journal, and such interest shall be computed on the basis
of monthly compounding with actual days elapsed compared to a 360-day year.

1.2.8 Master Lease: That certain 40-year lease for the Project between the City of San
Diego ("City"), as Lessor, and Seaforth Sportfishing Corporation, as Lessee, approved by San Diego
City Council Resolution Dated October 9, 2007, and assigned Document Number 303068. Tenant
acknowledges receipt of a copy of the Master Lease to which the terms of this Sublease are subject
and subordinate as provided in Section 20.20 [17].

1.2.9 Project: The land and the buildings commonly known as "Seaforth Sportfishing and
Marina" situated on approximately 8.995 acres of water and 6.317 acres of land located south-west of
the Hyatt Islandia Hotel and Marina in Quivira Basin, Mission Bay Park, San Diego, Califomia, as the
same may be expanded, altered, modified or rearranged by Landlord from time to time.

1.2.10 Rent: Minimum Rent, Percentage Rent, Additional Rent, and all other amounts and
charges payable by Tenant under any provision of this Sublease, and any rent or sales tax hereinafter
levied by govemmental authority on any Rent whether payable by Landlord or Tenant or collectible by
Landlord from Tenant.

1.2.11 Sublease Year: The first Sublease Year of the Term shall commence upon the Rent
Commencement Date. If the Rent Commencement Date shall not fall upon the first day of a calendar
month, then the first Sublease Year shall be the period of time from the Rent Commencement Date to
the end of the month in which the Rent Commencement Date shall occur plus the following twelve
(12) calendar months. Each Sublease Year thereafter shall be a successive period of twelve (12)
calendar months.

1.3 Significance of Basic Sublease Provisions and Definitions: Each reference in this
Sublease to any of the Basic Sublease Provisions or Definitions contained in Sections 1.1 and 1.2 of
this Article shall be deemed and construed to incorporate all of the terms thereof.

ARTICLE II • DEMISED PREMISES AND TERM

2.1 Demise of Premises: Landlord hereby leases and demises to Tenant and Tenant
rents from Landlord the Premises (as more particularly described in the Basic Sublease Provisions
and Exhibit A to this Sublease), subject to the terms and conditions herein contained, and all
encumbrances, easements, restrictions, zoning laws, and govemmental or other regulations affecting
the Project, together with the non-exclusive right to use, in common with Landlord and others, the
Common Area Retail Facilities; provided, however, the Premises shall not include such conduits,
facilities and structures as may be located in the Premises for the common use and benefit of
Landlord and other tenants. It is Tenant's obligation to determine whether the Premises comply with
those goliemmentallaws and regulations applicable to Tenant's intended use of the Premises.
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2.2 Quiet Eniovment: Tenant, upon paying the Rent herein reserved and performing and

observing all of the other terms, covenants and conditions of this Sublease (subject to applicable
notice and cure periods), shall peaceably and quietly have, hold and enjoy the Premises during the
Term, subject only to the terms of this Sublease and the Master Lease.

2.3 Term: The term of this Sublease shall commence on the Rent Commencement Date
set forth in Section 1.1.8 and shall end on the date set forth in Section 1.1.9 (the "Expiration Date").
All monetary obligations of Tenant, including monthly installments of Rent, shall begin to accrue on
the Rent Commencement Date.

ARTICLE III • RENT AND OTHER CHARGES

3.1 Place of Pavment: During the Term, Tenant covenants and agrees to pay to Landlord
at the place designated in Section 1.1.3 hereof, without demand, deduction or setoff all Rent as
defined in Sections 1.1.12 and 1.2.10 hereof.

3.2 Percentage Rent To Citv: Subject to Section 3.2(d) of the Master Lease regarding
the review and modification of percentage rents payable to City, Tenant shall pay to Landlord,
commencing on the Rent Commencement Date, an amount equal to the then applicable percentage
rent payable to City under the terms of the Master Lease for operations conducted by Tenant,
calculated on Gross Income on a monthly basis. As of the Effective Date of this Sublease, such uses
and related percentages applicable to Tenant are as follows:

Percentages Business Activities

Three Percent (3%) Of the Gross Income derived from the sale
of food and non-alcoholic beverages.

Six Percent (6%) Of the Gross Income derived from the sale
of beer and wine.

"Gross Income; for purposes of calculating percentage rent payable to the City, shall include all
income resulting from occupancy of the Premises from whatever source derived, whether received or to
become due. Gross Income includes income received by Tenant or by any sublessee, permittee,
licensee, or other party as a result of occupancy or operation of the Premises, except as may be
otherwise specified in this Sublease (including the exceptions set forth in the next paragraph). Gross
Income does not include federal, state, or municipal taxes collected from the consumer (regardless of
whether the amount is stated to the consumer as a separate charge) and paid over periodically by Tenant
to a govemmental agency accompanied by a tax retum or statement as required by law. Possessory
interest taxes or other property taxes shall not be deducted in computing Gross income. Gross Income
shall not include refunds for goods returned for resale on the Premises or refunds of deposits. The
amount of the taxes and refunds shall be clearly shown on the books and records of Tenant.

"Gross Income" includes: rental income, the sales price of all merchandise sold (including gift
certificates), and the charges for all services performed; sales made through mail, email, e-commerce,
telephone, or other electronic means and received or filled at the Premises; all deposits not refunded to
purchasers; all merchandise sold or services performed for cash or for credit (regardless of collections) or
'for any other consideration; receipts from vending and electronic entertainment devices in the Premises'
and any amount which Tenant in the normal and customary course of business would credit or attribute to
its business upon the Premises or any part or parts thereof.
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All income to Tenant from sale of merchandise to other dealers, at actual cost with no mark up,

as a method of changing inventory and resulting in no profit for Tenant, shall be excluded from
computation of Gross Income.

Any activity conducted on the Premises without prior approval by Landlord and the City Manager
shall be subject to the requirements of Section 3.7Unauthorized Use Charge,of the Master Lease.

3.3 Rent Payments/Record Keeping:

3.3.1 Payments of all Percentage Rent to the City shall be due and payable monthly within
fifteen (15) days after the last day of each month. The last payment of Percentage Rent shall be made
on or before the fifteenth (15th) day after the expiration or termination of the Term and shall be for the
Percentage Rent payable for the month ending on the last day of the Term.

3.3.2 Tenant shall submit to Landlord on or before the fifteenth (15th) day of each calendar
month during the Term (including the fifteenth (15th) day of the month following the end of the Term),
together with the remittance of Percentage Rent then owing, a written statement, signed by Tenant and
certified by it to be true and correct, showing in accurate detail the amount of applicable Gross lncorne for
the preceding calendar month used to calculate Percentage Rent. Each such report shall be certified as
accurate by the chief financial officer of Tenant and shall be prepared in accordance with generally
accepted accounting principles consistently applied. All reports of Gross Income shall set forth the
amount of Rent paid, Percentage Rent due and paid, shall contain such other details as Landlord shall
reasonably require, and shall be in a form reasonably acceptable to Landlord.

3.3.3 Tenant shall, at all times during the Term, keep or cause to be kept true and complete
books, records, and accounts of all financial transactions in the operation of all business activities
conducted upon and financial transactions resulting from the use of the Prernlsee pursuant the
procedures and methodology set forth in paragraph 3.5 of the Master Lease. Such books and records
shall be subject to audit as provided in paragraph 3.5(d) of the Master Lease, and the costs of such audit
shall be recoverable by Landlord and/or Tenant as provided therein.

3.4 Operating Charges: "Operating Charges" means Landlord's total reasonable costs for
insuring, operating, managing, administering, maintaining, repairing, replacing, or improving the Common
Area Retail Facilities. Tenant shall not be required to contribute to Landlord's Operating Charges.
Tenant shall, however, be responsible for, and shall hold Landlord harmless of, all costs associated with
insuring, operating, managing, administering, maintaining, repairing, replacing, or improVing the buildings,
appurtenances and other improvements installed or operated by Tenant and/or which comprise the
Premises, including but not limited to separately metered gas and electricity and trash collection.

3.5 Failure to Pay Rent When Due: Tenant acknowledges the late payment by Tenant of
any installment of Rent when due will cause Landlord to incur certain costs and expenses not
contemplated under the Sublease, the exact amount of which costs are extremely difficult or
impracticable to determine. Therefore, if any installment is not received by Landlord from Tenant within
ten (10) days after the date when due, Tenant shall pay to Landlord a late charge of five percent(5%} of
the amount due, but not less than $25. Landlord and Tenant agree this late charge represents a
reasonable estimate of such costs and expenses and is fair cornpensaton to Landlord for its loss caused
by Tenants late payment Should Tenant pay said late charge but fail to pay contemporaneously .
therewith all unpaid amounts of Rent and Additional Rent, Landlord's acceptance of this late charge shall
not constitute a waiver of Tenant's default with respect to Tenant's nonpayment nor prevent Landlord
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from exercising all other rights and remedies available to Landlord under this Sublease or under law.
Tenant shall pay the late charge as Additional Rent with the next installment of Rent when due.

ARTICLE IV· USE OF PREMISES

4.1 Use: Tenant shall use the Premises solely for the Permitted Uses specified in Section
1.1.10 and Section 3.2, and for no other purpose whatsoever, without the prior written consent of both
Landlord and City.

4.2 Legal Operation of Premises Tenant shall promptly comply with all laws, ordinances,
zoning restrictions, rules, regulations, orders and any requirements of any duly constituted public
authorities now or hereafter pertaining to (a) the physical condition of any improvements constructed by
Tenant in the Premises; and (b) Tenant's business operations in the Premises, including, without
limitation, all ADA and other accessibility requirements unique to Tenant's use. Tenant shall not be
required to make any seismic or structural upgrades, repairs, improvements or alterations to the
Premises or the Building in order to comply with the requirements of this Section. Landlord, at its sole
cost and expense, shall comply with all other applicable laws, rules, regulations, and ordinances made by
any govemmental authority affecting the Premises, Building and/or the Project including, without
limitation, all handicapped accessibility requirements.

4.3 Signs and Displays: Tenant shall not place, cause or permit to be placed and maintained
on the exterior or the roof of the Premises any sign, awning or other advertising matter unless in
compliance with all applicable laws, ordinances, rules, or regulations. Tenant shall obtain any approval
required by such laws, ordinances, rules, and regulations and shall obtain Landlord's prior written
approval prior to installing such signs and/or displays.

ARTICLE V • ALTERATIONS TO PREMISES

5.1 Alterations to Premises: Tenant shall not alter the exterior of the Premises including thE!
storefront and/or signs, and shall not make any structural alterations to the Premises or any part thereof
without, in each instance, obtaining Landlord's prior written consent, which consent shall be given or
withheld in Landlord's sole discretion. .

5.2 Compliance with Laws: All alterations shall be completeclln a good, workmanlike and
prompt manner and in compliance with all applicable laws. If any alterations which Tenant causes result
in Landlord being requlred to make any alterations to any portion of the Project to comply with applicable
laws, Tenant shall reimburse Landlord upon demand for all costs and expenses incurred by Landlord in
making such alterations.

5.3 Plans: When applying for Landlord's consent, Tenant shall fumish complete plans and
specifications for the desired alterations. Prior to commencement of any alterations, Tenant shall deliver
to Landlord a copy of any required building permit and other govemmental authorization pertaining to the
alterations. All work shall be performed by licensed contractors acceptable to Landlord.

5.4 Construction Liens: Following the completion of any altemations to the Premises,
Tenant shall fumish Landlord with waivers and affidavits confirming that all contractors, subcontractors,
laborers and materialmen who have performed work on the Premises or supplied materials have been
paid in full. Such waivers and affidavits shall be in accordance with applicable California statutes.
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ARTICLE VI - INSURANCE

6.1 Tenant Insurance: Tenant shall keep in force at Tenant's expense during the Term and
during such other time as Tenant occupies the Premises or any part thereof, the following types of
insurance, in the amounts specified and in the fonn hereinafter required:

6.1.1 Commercial general liability Insurance providing coverage for personal injury and property
damage (which "policy shall likewise include insurance against all assumed or contractual liability of
Tenant under this Sublease), with coverage limits of not less than One Million Dollars ($1,000,000.00) per
occurrence. Such insurance shall cover the Premises and Tenant's use thereof against claims for
"personal injury" liability, including but not limited to, bodily injury, death or property damage, and
including liquor liability insurance.

6.1.2 All-risk property and casualty insurance (special fonn) covering all leasehold
improvements in the Premises installed by Tenant and all of Tenant's property, including, but not limited
to, Tenant's bettennents and improvements, inventory, fixtures, fumishings, floor coverings, equipment
and other property of Tenant, which insurance shall be in an amount sufficient to cover the full
replacement cost thereof (without deduction for depreciation) and of any repair or reconstruction from any
hazard covered under an all-risk policy, inclUding, without limitation, against damages to all such property
caused by or attributable to water damage, including, but not limited to, sprinkler leakage or sprinkler flow.
The proceeds of such casualty policy shall be used for the repair or replacement of the property damaged
or destroyed.

6.1.3 Business interruption insurance in amounts sufficient to reimburse Tenant for direct or
indirecUoss of eamings attributable to all perils commonly insured against by prudent tenants or
attributable to prevention of access to the Premises or to the Project as a result of such perils.

6.1.4 Workers' compensation insurance for all of Tenant's employees who are subject to this
Sublease to the extent required by applicable state or federal Jaw, Such policy shall provide a minimum
of $1 rriillion employers' liability coverage, and Tenant shall provide an endorsement that the insurer
waives the right of subrogation against Landlord and Landlord's agents, as well as City and City's elected
officials, officers, employees, agents and representatives. This policy shall also include coverage for
claims made under the Long Shoreman Harbor Workers Compensation Act and the Jones Act

6.1.5 All policies required to be obtained by Tenant pursuant to this Section shall be issued by
insurance companies with a general policyholder's rating of not less than A- and a financial rating of not
less than ClassVII as rated in the most current available 'Best's Insurance Guide," qualified to do
business in the State of Califomia and acceptable to Landlord and City, arid shall name Landlord,
Landlord's agents, Landlord's mortgagees or beneficiaries, City and its elected officials, officers,
representatives and agents, and such other persons or firms as shall be specified by Landlord from time
to time as additional insureds. Such policies shall be primary and non-contributory and shall have
deductibles of not more than Ten Thousand and No/100 Dollars ($10,000.00). Non-admitted surplus
lines insurers may be accepted provided they are included on the most recent list of Califomia eligible
surplus lines insurers (LESLllist) and otherwise meet Landlord's and City's requirements. All deductibles
and self-insured retentions on any insurance policy are the sale responsibility of Tenant and must be
disclosed and acceptable to Landlord and to City at the time evidence of insurance is provided. Pursuant
to a separate endorsement [CG2010 (11/85) or equivalent form], 'The City of San Diego, its elected
officials, officers, employees, representatives, and agents" shall be named as additional insureds in all
policies.
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6.1.6 All policies shall be in effect throughout the Term and any extended use, except "course of

construction fire insurance" shall be in force on commencement of all authorized construction, and full
applicable fire insurance coverage shall be effective upon completion of each Insurable improvement.

6.1.7 All proceeds from any loss shall be payable jointly to Landlord and Tenant. The proceeds
when received shall be placed in a trust fund to be reinvested in rebuilding or repairing the damaged
property. If there is a mortgage or trust deed encumbering the Premises, the proceeds may be paid to
the approved mortgagee or beneficiary, provided adequate provision reasonably satisfactory to Landlord
and City has been made in each case for the use of all proceeds for repair and restoration of damaged or
destroyed improvements on the leased premises.

6.1.8 Tenant shall deliver copies of certificates of such insurance to Landlord upon execution
of this Sublease and provide evidence of all renewals not less than thirty (30) days prior to the
expiration date of each policy.

6.1.9 To assure protection from and against the kind and extent of risk existing on the Premises,
Landlord and/or City, in their discretion (exercised reasonably and in good faith). may require/allow the
revision of amounts and coverage at any time during the Term by giving Tenant thirty (30) days prior
written notice. Tenant shall also obtain any additional insurance required by Landlord or City for new
improvements to meet the requirements of this Sublease. Tenant's sub lessees may also be required to
maintain commercial general liability insurance coverage in amounts and for risks reasonably required to
insure such sublessees' probable exposure to risks associated with its operations.

6.1.10 Tenant shall report to Landlord any accident causing any personal injury, or causing
property.damage in excess of $500, suffered by persons'occupying the Premises within 5 calendar days
of such accident. Such report shall contain the names and addresses of the involved parties, a
statement of the circumstances, the date and hour of the accident, the names and addresses of any
witnesses, and other pertinent information. .

6;2 Increase In Insurance Premiums: Tenant shall not do or suffer to be done, or keep
or suffer to be kept, anything in, upon or about the Premises which will contravene Landlord's
insurance policies or which will prevent Landlord from securing such policies in companies acceptable
to Landlord. Subject to the foregoing, if anything done, permitted to be done or suffered to be done
by Tenant, or kept or suffered by Tenant to be kept in, upon and about the Premises shall cause the
rate of all-risk insurance on the Premises or the Project in companies acceptable to Landlord to be
increased beyond the minimum rate from time to time applicable to the Premises or the Project for the
Permitted Uses, Tenant shall pay as Additional Rent the amount of any such increase promptly upon
demand by Landlord and shall cease such action until such payment is made.

6.3 Waiver of Subrogation: Landlord and Tenant (for themselves and for their insurers)
each hereby waive any and all rights to recover against the other, for any loss or damage to such
waiving party arising from any cause covered by all-risk property and casualty insurance (special
coverage) policies in the State of Califomia. In furtherance of the foregoing, Landlord and Tenant will
each cause their respective insurers to issue appropriate waiver of subrogation rights endorsements
(to the extent that such rights are not waived in the policies themselves) to such all-risk property and
casualty insurance (special coverage) policies of insurance. By this Section, Landlord and Tenant
intend that the risk of loss described above shall be bome by responsible insurance carriers to the
extent above provided, and Landlord and Tenant hereby agree that, notwithstanding anything
contained to the contrary in this Sublease, they shall look solely to, and seek recovery only from, their
respective insurance carriers in the event of a loss, damage, or injury to the extent that such coverage
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is provided or, if greater, agreed to be provided hereunder. For this purpose, any applicable
deductible amount shall be treated as though it were recoverable under such policies.

6.4 Mutual Releases: Landlord hereby releases Tenant from any liability from any and all
claims or damages arising out of Tenant's uses of the Common Area Retail Facilities, regardless of
responsibility, to the extent such claims or damages are covered by insurance proceeds received by
Landlord and Tenant hereby releases Landlord from any and all liability from any claims or damages
arising out of Landlord's use of the Premises, regardless of responsibility, to the extent such claims or
damages are covered by insurance proceeds received by Tenant.

ARTICLE VII • HAZARDOUS MATERIALS

Tenant neither has nor will it allow any person to: (1) install on the Premises or the Project
any friable asbestos or any substance containing asbestos (which is included in the definition of
Hazardous Materials) or (2) use, store, release or dispose of any Hazardous Materials in, on, or under
the Premises or the Project, except in accordance with applicable law and normal business practices
for similar projects similar in use to the Premises. In the event of a Hazardous Materials Claim or if
Hazardous Materials are discovered in, on or under the Premises, due to Tenant's use, analysis,
storage, transportation, disposal, release, threatened release, discharge or generation of Hazardous
Materials in, on or under the Premises, Tenant, at its sole cost and expense, shall comply with all
Hazardous MaterialS Laws relative to such Hazardous Materials, pay immediately when due the cost
of removal of any such Hazardous Materials and keep the Premises free of any lien imposed pursuant
to such Hazardous Materials Laws.

ARTICLE VIII - SUBORDINATION AND ATTORNMENT

8.1 Subordination to Mortgage: Landlord and Tenant agree that this Sublease be and
hereby is made subject and subordinate at all times to all ground and underlying leases and to all
mortgages in any amounts, and all advances thereon which may now or hereafter affect such leases
or the Project and to all renewals, modifications, consolidations, participation, replacements, and
extensions thereof; provided, however, as a condition to this subordination provision, Landlord shall
obtain from any then current holder of such lease or mortgage a commercially reasonable
Subordination, Non-Disturbance and Attornment Agreement. The term "mortgage" as used herein
shall be deemed to include a bond, trust indenture, and deed of trust. If Landlord or such lessor or
mortgagee desires confirmation of such subordination, Tenant shall, within twenty (20) days
thereafter, execute, acknowledge and deliver any reasonable instruments requested to evidence such
subordination.

8.2 Succession to Landlord's Interest; Attornment: Nothing contained in this Sublease
shall in any manner restrict Landlord's right to assign or encumber this Sublease or to sell, conveyor
transfer its interest in the Project. Should Landlord sell, conveyor transfer its interest in the Project,
or should Landlord enter into a mortgage affecting Landlord's fee interest or leasehold interest, as the
case may be, in the Project or a salelleaseback transaction, Tenant shall be bound to any successor
to Landlord in title or interest under all the terms, covenants and conditions of this Sublease for the
balance of the term hereof remaining after such succession, and Tenant shall without further
documentation be conclusively deemed to have attorned to such succeeding party as its landlord
. under this Sublease promptly upon any such succession. Tenant's agreement to attorn to such
purchaser or assignee shall be expressly conditioned upon such purchaser or assignee assuming this
Sublease and agreeing to recognize Tenant's leasehold interest under this Sublease and Tenant's
right to possession of the Premises and further agreeing that such right of possession shall not be
terminated or disturbed except in accordance with the provisions of this Sublease. Landlord shall be
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relieved of any and all obligations to Tenant hereunder arising subsequent to the transfer by Landlord
of its title or interest in the Project promptly upon the assumption of said obligation by Landlord's
successor. Tenant agrees that should any party so succeeding to the interest of Landlord require a
separate agreement of attornment regarding the matters covered by this Sublease, then Tenant shall
enter into any such commercially reasonable "attomment agreemenf'.-

8.3 Estoppel Certificate: Within twenty (20) days after request therefor by Landlord,
Tenant shall deliver without charge a certificate to Landlord or any person, firm or corporation
specified by Landlord, certifying that this Sublease is unmodified and in full force and effect (or, if
there have been modifications, that the same is in full force and effect as modified, and stating the
modifications), that there are no defenses or offsets thereto (or stating those claimed by Tenant), the
dates to which Rent has been paid, and the Term.

ARTICLE IX - TRANSFERS, ASSIGNMENT AND SUBLETIING

9.1 Covenant Not to Assign or Sublet Without Consent: Tenant covenants that it will
not assign, mortgage, or encumber this Sublease, nor sublease the Premises, or permit the Premises
or any part of the Premises to be used or occupied by others, without the prior written consent of
Landlord and City in each instance, compliance with the restrictions imposed in Sections 4.2 and 4.3
of the Master Lease, if applicable, and payment of the "Additional Consideration" provided for in
Section 4.7 of the Master Lease, if required.

9.2 Assignment in Violation of Article: Any assignment or sublease in violation of this
Article shall be deemed void ab initio. No consent to any assignment or subletting by Tenant shall
release Tenant from the further performance by Tenant of covenants on the part of Tenant contained
in this Sublease. The consent by Landlord and/or City to an assignment or sublease will not be
construed to relieve Tenant from obtaining Landlord's and City's prior written consent in writing to any
further assignment or sublease. No permitted subtenant shall have the right to assign or encumber its
sublease or further sublease all or any portion of its subleased space or otherwise permit the
subleased space or any part of its subleased space to be used or occupied by others. The
acceptance of Rent from any other person shall not be deemed a waiver of any of the provisions of
this Sublease nor consent to an assignment or sublease.

ARTICLE X • DAMAGE TO PREMISES; INDEMNITY

10.1 Damage:

10.1.1 In the event the Premises are damaged by fire, explosion, or other casualty or
occurrence to the extent of fifty percent (50%) or less of the insurable value of the Premises, the
damage to the Premises shall be repaired with due diligence by Landlord at Landlord's expense;
provided, however, that Landlord in no event shall be required to expend for such repair an amount in
excess of the net insurance proceeds received by Landlord as a result of such damage. In the event
of any such damage in which: (A) the Premises shall be damaged to the extent of more than fifty
percent (50%) of the insurable value, (B) either the building of which the Premises are a part or the
Project is damaged to the extent of fifty percent (50%) or more of the insurable value, (e) the damage
is caused by any occurrence not covered by Landlord's insurance, or (D) either the Project or the
building of which the Premises' are a part is damaged within the last six (6) months of the Term to the
extent of twenty-five percent (25%) or more of the insurable value, Landlord may elect either to repair
or to rebuild the Premises or the building in which the Premises are located or to terminate this
Sublease upon giving notice of such election in writing to Tenant within ninety (90) days of the
happening of the event causing the damage; provided, however, that Landlord in no event shall be
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required to expend for such repair of the Premises or the bUilding of which the Premises are a part an
amount in excess of the insurance proceeds received by Landlord as a result of such damage. If the
casualty or the repairing or rebuilding shall render the Premises untenantable in whole or in part, and
Tenant does not occupy such untenantable portion of the Premises, the Rent shall be equitably
abated from the date when the damage occurred until the earlier of Tenant's reopening for business
or until ninety (90) days after Landlord delivers the Premises to Tenant, or until the effective date of
termination as herein provided. If Landlord is required or elects to rebuild the Premises as herein
provided, Tenant shall at its sole expense, repair or replace its betterments and improvements, stock
in trade, fixtures, furnishings, floor coverings, equipment, and all other items which Tenant will require
to operate in the Premises or is required to insure hereunder, and if Tenant has closed, Tenant shall
promptly reopen for business.

10.1.2 Notwithstanding anything contained herein to the contrary, if Landlord is unable or
unwilling to commence to repair, restore or rebuild the Premises within four (4) months after the
occurrence of any such casualty. or to substantially complete repairs to the Premises within six (6)
months after the occurrence of such casualty, Tenant may terminate this Sublease upon thirty (30)
days notice to Landlord after the expiration of such four ( 4) and six (6) month period, as applicabie,
and upon the expiration of said thirty (30) day notice period, neither party hereto shall have any
further obligation to the other with respect to this Sublease or the tenancy created hereby except for
obligations occurring or accruing prior to such termination.

10.2 Tenant Indemnity; Tenant hereby agrees to indemnify, defend, protect, and hold
harmless Landlord and City, and the elected officials, officers; representative, employees and agents
of each, from and against all Claims (as defined below) and all costs, expenses, and attomeys' fees
reasonably incurred in the defense or handling of any such Claims or any action or proceeding
brought on any of such Claims. For purposes of this Sublease, the term "Claims" shall mean all third
party liabilities, damages, losses, costs, expenses, attomeys' fees, and claims (except to the extent
they result from Landlord's negligent acts or willful misconduct) in connection with injury or loss of life
to person or damage to property arising from or which seek to impose liability under or because of (i)
Tenarit's or Tenant's contractors or licensees (collectively, "Tenant Parties") use of the Premises or
the Project, (ii) the conduct of Tenant's business, (iii) any activity, work or things done, permitted, or
suffered by Tenant or any of Tenant Parties in or about the Premises or elsewhere in the Project, (iv)
any breach or default in the performance of any obligation to be performed by Tenant under this
Sublease, (v) Tenant's use, analysis, storage, transportation, disposal, release, threatened release,
discharge or generation of Hazardous Materials to, in, on, under, about or from the Premises or the
Project, and/or (vi) any negligence of Tenant or any of Tenant Parties. If any action or proceeding is
brought against Landlord by reason of any such Claims, Tenant upon notice from Landlord shall
defend such action or proceeding at Tenant's sole cost py competent legal counsel. Except to the
extent caused by Landlord's negligent acts or willful misconduct, Tenant assumes all risk of, Tenant
waives all claims against Landlord in respect of, and Landlord shall not be liable for, any of the
matters set forth above in this Section or any of the following: injury to Tenant's business, loss of
income from such business, or damage or injury to the goods, wares, merchandise, or other property
or the person of Tenant, Tenant Parties, or any other persons in, upon, or about the Premises,
whether such damage, loss, or injury is caused by or results from criminal acts, fire, steam, electricity,
gas, water, rain, the breakage, leakage, obstruction or other defects of pipes, sewer lines, sprinklers,
wires, appliances, plumbing, air-conditioning or lighting fixtures, or any other cause, conditions,
arising upon the Premises, or other sources or places, and regardless of whether the cause of such
damage, loss, or injury or the means of repairing such damage, loss, or injury is inaccessible to
Tenant.
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10.3 Landlord Indemnitv: Notwithstanding anything contained herein to the contrary,

Landlord agrees to indemnify and hold Tenant harmless from and against: (i) any and all third party
claims. actions. damages. liability and expenses in connection with injury or loss of life to person or
damage to property arising out of any breach or default by Landlord in the performance of any term of
this Sublease on Landlord's part to be performed, (ii) any negligence. willful wrong doing, inaction or
action of Landlord. its agents, or employees in or about the Common Area Retail Facilities or the
Project, or (iii) the existence of Hazardous Substances within the Project or the Premises which are
were not introduced by Tenant. In case Tenant shall, without fault on its part. be made a party to any
litigation or proceeding commenced by or against Landlord, then Landlord shall protect and hold
Tenant harmless and shall pay all reasonable costs, expenses, and attorneys' fees incurred or paid
by Tenant in connection with such litigation or proceeding and shall satisfy any judgment or fines that
may be entered against Tenant in such litigation or proceeding. The foregoing indemnification shall
survive the expiration or termination of this Sublease due to the lapse of time or otherwise.

10.4 Insured Losses Excluded: "Claims," as defined in connection with Tenant's and
Landlord's obligations under the preceding sections to indemnify to other from loss, shall exclude
insured claims to which Sections 6.3 (Waiver of Subrogation) and 6.4 (Mutual Releases) apply, but
only to the extent such claims are in fact reimbursed with insurance proceeds.

ARTICLE XI - DEFAULT AND REMEDIES

11.1 Default of Tenant: In addition to any other provisions of this Sublease defining a
default hereunder, and in addition to the events described in Section 4.4 of the Master Lease (as
applied to Tenant's conduct), the occurrence of any of the following shall constitute a default by
Tenant and a breach of this Sublease: .

.11.1.1 Failing or refusing to pay when due any amount of Rent required to be paid under this
Sublease. No grace period prior to the imposition of a late charge pursuant to Section 3.5 above shall
extend the date when Rent is due and payable. Notwithstanding the foregoing, Landlord agrees not
to institute proceedings to terminate Tenant's rights under this Sublease without providing Tenant
written notice of such default and ten (10) day's opportunity to cure. Such notice shall be in lieu of,
and not additional to. any statutorily required notice of a period less than or equal to ten (10) days.

11.1.2 Failing or refusing to perform fully and promptly any covenant or condition of this
Sublease other than those specified in Section 11.1.1 above ifthe failure continues for thirty (30) days
(or such shorter time period as may be specified in the specific provision of this Sublease creating
such covenant or condition) after written notice of the failure from Landlord to Tenant; provided,
however, if such default cannot be cured within said time period, Tenant shall be deemed to have
cured such default if Tenant so notifies Landlord in writing, commences cure of the default within said
time period, and thereafter diligently and in good faith continues with and actually completes the cure
within a reasonable period thereafter.

11.2 Landlord's Remedies: Landlord shall have the following remedies upon the
occurrence of any default by Tenant. These remedies are not exclusive; they are cumulative and in
addition to any remedies now or later allowed by law. Upon the occurrence of a default by Tenant
under this Sublease, Landlord may at any time thereafter, without further notice or demand of any
kind to Tenant or any other person except as required by applicable state law and without limiting
Landlord in the exercise of any right or remedy which Landlord may have by reason of such default, .
do any of the following:
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11.2.1 Upon the occurrence of any default by Tenant and lapse of any applicable cure period,

Landlord may at its election terminate this Sublease or terminate Tenant's right to possession only,
without terminating this Sublease. Upon termination of this Sublease or of Tenant's right to
possession, Tenant shall immediately surrender possession and vacate the Premises, and deliver
possession thereof to Landlord, and Landlord or Landlord's agents may immediately or any time
thereafter without notice, re-enter the Premises and remove all persons and all or any property
therefrom by any suitable action or proceeding at law or equity and repossess the Premises, together
with the right toreceive all income of, and from, the Premises.

11.2.2 If Landlord elects to terminate Tenant's right to,possession only, without terminating
this Sublease, Landlord may, at Landlord's option; enter into the Premises, remove Tenant's signs
and other evidences of tenancy, and take and hold possession thereof as hereinabove provided,
without such entry and possession terminating this Sublease or releasing Tenant, in whole or in part,
from Tenant's obligations to pay the Rent hereunder for the full Term or from any other obligations of
Tenant under this Sublease. Landlord shall use commercially reasonable efforts to relet all or any
part of the Premises for such rent and upon such terms as are commercially reasonable (including the
right to relet the Premises for a term greater or lesser than the remainder of the Term and the right to
relet the Premises as a part of a larger area, the right to change the character or use made of the
Premises and the right to grant concessions of free rent). For the purpose of such reletting, Landlord
may decorate or make any repairs, changes, alterations, or additions in or to the Premises that may
be necessary or desirable. If Landlord is unable to relet the Premises after using such commercially
reasonably efforts to do so, Landlord shall have the right to terminate this Sublease, in which event
Landlord shall have the right to recover the sums provided in Section 11.2.3 below. If the Premises
are relet and sufficient sums shall not be realized from such reletting after payment of all expenses of
such decorations, repairs, changes, alterations, additions and the expenses of repossession and such
relettil"!g,and the collection of the Rent herein provided and other payments required to be made by
Tenant under the provisions of this Sublease for the remainder of the Term then, in such event,
Tenant shall pay to Landlord on demand any such deficiency and Tenant agrees that Landlord may
file sultto recover any sums falling due under the terms of this Section from time to time, and all costs
and expenses of Landlord, including attorneys' fees, incurred in connection with any such suit shall be
paid by Tenant.

11.2.3 If Landlord elects to terminate this Sublease, Landlord has the right to recover from
Tenant and Tenant shall immediately pay to Landlord all of the following:

(i) the worth at the time of the award of the unpaid Rent which had been earned at the
time of such termination,

(ii) the worth at the time of the award of the amount by which the unpaid Rent which would
have been earned after such termination until the time of award exceeds the amount of such loss of
Rent that Tenant proves could have been reasonably avoided,

(iii) the worth at the time of the award of the amount by which the unpaid Rent for the
balance of the Term after the time of award (had there been no such termination) exceeds the amount
of such loss of Rent that Tenant proves could be reasonably avoided, and

(iv) any other amount necessary to compensate Landlord for all detriment proximately
caused by Tenant's failure to perform Tenant's obligations under this Sublease or which in the
ordinary course of things would be likely to result therefrom, including, without limitation, any costs or
expense incurred by Landlord in (a) retaking possessIon of the Premises, including reasonable
attorney fees therefor, (b) maintaining or preserving the Premises after such default, (c) preparing the
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Premises for reletting to a new tenant, including repairs or alterations to the Premises for such
reletting, (d) leasing commissions, and (e) any other costs necessary or appropriate to relet the
Premises, .

The "worth at the time of the award" of the amounts referred to in subparagraphs (i) and (ii)
above is to be computed by allowing interest at the Default Rate, The "worth at the time of the award"
of the amount referred to in subparagraph (iii) above is to be computed by discounting such amount at
the discount rate of the Federal Reserve Bank of San Francisco at the time of award plus one
percent.

11.3 Landlord's Right to Cure Default: Landlord, at any time after Tenant fails to perform
any obligation or duty of Tenant underthis Sublease, may cure such failure at Tenant's sole cost. If
Landlord at any time, by reason of Tenant's failure to perform, pays any sum or does any act that
requires the payment of any sum, such sum shall be due immediately from Tenant to Landlord at the
time such sum is paid, and shall be deemed Additional Rent under this Sublease, .

11.4 Remedies Cumulative: Except as otherwise provided in this Sublease, all rights and
remedies of Landlord or Tenant herein created or remedies otherwise available (at law or in equity) to
Landlord or Tenant under the laws of the United States or Califomia, which Landlord or Tenant may,
at its option, invoke, are cumulative and the exercise of one or more rights or remedies shall not
exclude or waive the right to the exercise of any other. All such rights and remedies may be
exercised and enforced concurrently and whenever and as often as Landlord or Tenant, as
applicable, shall deem desirable.

ARTICLE XII - SURRENDER OF AND ACCESS TO PREMISES

12.1 Surrender of Premises. Tenant, upon expiration or termination of this Sublease,
either ~y lapse of time or otherwise, agrees peaceably to surrender to Landlord the Premises,
including the alterations, additions, improvements, changes, and fixtures other than Tenant's movable
trade fixtures, in broom-clean condition and in good repair, ordinary use and wear, loss by fire or other
casualty excepted. All personal property, fumishings, machinery and trade fixtures, equipment and
improvements (trade or otherwise) that Tenant installs in the Premises ("Tenant's Property") shall
remain the property of Tenant. Upon the termination or expiration of the Term, Tenant may remove
Tenant's Property from the Premises; such removal shall be completed within ten (10) business days
after the termination or expiration date. Tenant shall repair any damage to the Premises caused by
such removal, including patching and filling holes. Tenant's failure to so remove its property as
described above shall be deemed an abandonment to Landlord of such property and, if Landlord
elects to remove all or any part of said property, such removal, inclUding the cost of repairing any
damage to the Premises caused by or resulting from such removal, shall be paid by Tenant.

If Tenant fails to surrender the Premises as provided above, Tenant's occupancy of the
Premises shall be as a tenant at sufferance, terminable at any time by Landlord, and Tenant agrees
to pay Landlord, as liquidated damages for all the time Tenant shall so retain possession of the
Premises or any part thereof, a sum equal to one hundred fifty percent (150%) of the Rent payable
hereunder for the month immediately preceding the expiration of this Sublease. In addition thereto,
Tenant shall indemnify Landlord against all liabilities, damages, losses, costs, expenses, attorneys'
fees and claims resulting from such failure, including without limitation any claim for damages made
by a succeeding tenant. The exercise of Landlord's rights under this clause shall not be interpreted
as a grant of permission to Tenant to continue in possession.
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12.2 Access to Premises. Tenant agrees Landlord, its agents, employees, or servants or

any person authorized by Landlord may, at all reasonable times, and upon reasonable advance
notice, enter the Premises to inspect the condition of the same, to make such repairs, additions,
improvements, changes, or alterations to the Premises, the building of which they are a part, or the
Project as required under this Sublease (including, but not limited to, the right to strengthen, add to or
shore the foundation, walls columns or supporting members thereof, to install, repair, remove,
maintain or otherwise service and utilize pipes, chases or other installations, and to erect scaffolding
and/or protective barricades around and about the Premises (but not so as to preclude entry thereto)
and to do any act or thing necessary for the safety and preservation of or service to the Premises, the
premises of other tenants or the Project}, and to exhibit the same to prospective purchasers of the
Project, or to prospective tenants (during the last six (6) months of the Term, unless Tenant has one
or more unexercised Option Periods remaining, in which event Landlord may not exhibit the space to
prospective tenants until Tenant's right to exercise an Option Period has expired), without any such
activity constituting an eviction of Tenant in whole or in part, and the Rent shall in no way abate by
reason of loss or interruption of the business of Tenant or otherwise while any such work is being
done. If an emergency occurs, Landlord, or Landlord's agent or employees may enter the Premises
by whatever lawful means necessary without liability therefor and without in any manner affecting the
obligations, covenants, terms, or conditions of this Sublease. Landlord agrees to use its best efforts
to keep such entries to a minimum and, further, during any such entry, Landlord shall use its best
efforts not to disturb or inconvenience Tenant in the conduct of Tenant's business therein.

ARTICLE XIII • COMPLIANCE WITH CITY PROGRAMS/POLICIES

To the extent applicable to Tenant's operations at the Premises, Tenant shall comply with the
following City Programs and Policies made binding upon Landlord and Landlord's subtenants per the
terms of the Master Lease: .

13.1 Nondiscrimination: Tenant shall not discriminate in any manner against any person or
persons on account of race, color, religion, gender, sexual orientation, medical status, national origin,
age, marital status, or physical disability in Tenant's use of the Premises, including but not limited to
the providing of goods, services, facilities, privileges, advantages, and accommodations, and the
obtaining and holding of employment.

13.2 Equal Opportunity Contractina: Tenant acknowledges and agrees it is aware of, and
will comply with, City of San Diego Council Ordinance No. 18173 (San Diego Municipal Code
Sections 22.2701 through 22.2708, as amended), EQUAL EMPLOYMENT OPPORTUNITY
. OUTREACH PROGRAM, a copy of which is on file in the Office of the City Clerk and by this reference
is incorporated herein. Tenant and all of its subcontractors are individually responsible to abide by its
contents.

Tenant shall comply with Title VII of the Civil Rights Act of 1964, as amended; Executive
Orders 11246, 11375, and 12086; the Califomia Fair Employment Practices Act; and any other
applicable federal and state laws and regulations hereafter enacted. Tenant will not discriminate
against any employee or applicant for employment on any basis prohibited by law.

Tenant shall submit to City a current Work Force Report or a current Equal Employment
Opportunity (EEO) Plan as required by Section 22.2705 of the San Diego Municipal Code, which sets
forth the actions that Tenant will take to achieve the City's commitment to equal employment
opportunities,
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Tenant shall insert the foregoing provisions in all subcontracts for any work covered by this

Sublease so that such provisions will be binding upon each subcontractor. Tenant agrees compliance
with EEO provisions flowing from the authority of Landlord, Tenant and City will be implemented,
monitored, and reviewed by the City's Equal Opportunity Contracting Program staff.

1-3.3 Local Business and Employment. Tenant acknowledges City seeks to promote
employment and business opportunities for local residents and firms in all City of San Diego
contracts. Tenant shall, to the extent legally possible, solicit applications for employment, and bids
and proposals for subcontracts, for work associated with this Sublease from local residents and firms
as opportunities occur. Tenant shall hire qualified local residents and firms whenever feasible.

Tenant understands failure to comply with the above requirements and/or submitting false
information in response to these requirements may result in termination of this Sublease and
debarment from participating in City of San Diego contracts for a period of not less than one (1) year.

13.4 City Employee Participation Policy: Tenant acknowledges it is the policy of City that all
City contracts, agreements, or leases with consultants, vendors, or City's lessees shall include a condition
that the.contract, agreement, or lease may, at the sole option of City, be unilaterally and immediately
terminated by City if the contractor or lessee employs an individual who, within the twelve months
immediately preceding the employment, did in his/her capacity as a City officer or employee participate in
negotiations with or otherwise have an influence on the recommendation made to the City Council in
connection with the selection of the contractor or lessee. It is not the intent of this policy that these
provisions apply to members of the City Council.

1,3.5 Drug-free Workplace: Tenant shall abide by the omnibus drug legislation passed by
Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free
workplace by doing all of the following:

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the Premises and specifying the actions that will be taken against
employees for violations of the prohibition.

b. Establishing a drug-free awareness program to inform employees about all of
the following:

1. The .dangers of drug abuse in the workplace.

2. Tenant's policy of maintaining a drug-free workplace.

3. Any available drug counseling, rehabilitation, and employee assistance
programs.

4. The penalties that may be imposed upon employees for drug abuse
violations.

c. Tenant shall include language in each sublease agreement which indicates
Tenant's agreement to abide by the provisions of a drug-free workplace.
Tenant and its sub lessees shall be indiVidually responsible for their own drug-
free workplace programs.
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13.6 Disabled Access Compliance: LESSEE shall comply with the California Government

Code, Sections 11135-11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the
Americans with Disabilities Act of 1990 (ADA); and any other applicable state and federal laws and
regulations hereafter enacted protecting the rights of people with disabilities. LESSEE'S compliance
shall include, but not necessarily be limited to, the following:

a. Tenant shall not discriminate against qualified persons with disabilities in any aspects
of employment, including recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layoffs, and termination of
employment.

b. No qualified individual with a disability may be excluded on the basis of disability from
participation in, or be denied the benefits of, services, programs, or activities of Tenant.

c. Tenant shall post a statement addressing the requirements of the ADA in a prominent
place at the work site.

d. Where required by law, Tenant shall comply with City's disabled access requirements
by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sale
cost of Tenant.

e. Tenant shall Include language in each sublease agreement which indicates Tenant's
sublessee's agreement to abide by the foregoing provisions. Tenant and Tenant's
sublessees shall be individually responsible for their own ADA employment programs.

Tenant understands failure to comply with the above requirements and/or submitting false
information in response to these requirements shall constitute a default under this Sublease.

13.i Trash and Refuse: Tenant shall provide containers on or immediately adjacent to the
Premises to receive trash and refuse generated from Tenant's business operations. The containers
shall be covered and emptied regularly enough to prevent them from overflowing or creating
unhealthful, unsightly, or unsanitary conditions. The contents of the containers shall be disposed of
by Tenant or others acting pursuant to Tenant's direction at authorized landfills or other garbage
reception areas as provided under laws applicable at the time of collection.

13.8 Food Packaging: Tenant shall not, after the effective date of this Sublease, provide to
its customers any prepared food in polystyrene foam food packaging, nor shall Tenant obtain or keep
any polystyrene foam food packaging of a type, design, and condition suited for providing prepared
food to its customers for consumption off the Premises.

Tenant's food packaging for prepared food to be consumed on the Premises or for takeout
food shall be biodegradable, and Tenant shall provide upon demand evidence in the form of paid
invoices to indicate the purchase of biodegradable containers in amounts sufficient to indicate
compliance with this section. Tenant's food packaging for prepared food to be consumed off the
Premises shall be biodegradable unless Tenant demonstrates to the satisfaction of Landlord and City
that biodegradable food packaging materials are not available for purchase in the quantities required
by Tenant. In the event biodegradable food packaging materials are not available for purchase in the
quantities required by Tenant, Tenant may limit its use of the packaging to the amount actually
available.
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For purposes of this Sublease, the following definitions are applicable:

a. "Prepared food" means foods or beverages which are prepared on the Premises by
cooking, chopping, slicing, mixing, freezing or squeezing, and which require no further
preparation to be consumed.

b. "Food packaging" means all bags, sacks, wrapping, containers, bowls, plates, trays,
cartons, cups, straws and lids which are not intended for reuse, on or in which any
foods or beverages are placed or packaged on the Premises.

c. "Takeout food" means prepared foods or beverages requiring no further preparation to
be consumed and which are purchased in order to be consumed off the Premises.

13.9 Operation of Facilities: Tenant shall operate the Premises and associated facilities
continuously and without interruption after the Premises are opened for operation during the Term of
this Sublease. A regular schedule of days and hours of operation shall be established by Tenant to
best serve the public. The schedule shall be subject to the approval of Landlord and the City
Manager. Tenant shall diligently and in a creditable manner furnish services to the public in
conformity with the general rules and regulations of City. The type and quality of service furnished by
Tenant shall qualify for the conditions and requirements of the "ADCard issued by the Department of
Health to operators of fast food handling establishments.

ARTICLE XIV - MISCELLANEOUS

14.1 Notices: Notices and demands required or permitted to be given hereunder may be
given by personal delivery to either party or any officer or other representative of the party to be
notified, or may be 'sent by recognized overnight courier or certified mail, return receipt requested,
addressed, postage prepaid, to the address set forth in Sections 1.1.3 and 1.1.5 hereof. Notices and
demands shall be deemed to have been given upon the date of delivery.

14.2 Successors and Assigns: Subject to Article IX, all covenants, promises, conditions,
representations, and agreements herein contained shall be binding upon, apply, and inure to the
parties hereto and their respective heirs, executors, administrators, successors, and permitted
assigns.

14.3 Time is of the Essence: The time of the performance of all of the covenants,
conditions, and agreements of this Sublease is of the essence.

14.4 Relationship of Parties: Nothing herein shall be construed so as to constitute a joint
venture or partnership between Landlord and Tenant.

14.5 Waiver: One or more waivers of any covenant or condition by either party shall not be
construed as a waiver of a subsequent breach of the same or any other covenant or condition, and
the consent or approval by either party to or of any act by the other party requiring the approving or
consenting party's consent or approval shall not be construed to waive or render unnecessary any
further consent or approval to or of any subsequent similar act by the other party.

14.6 Force Majeure: In the event either party shall be delayed or hindered in, or prevented
from, the performance of any work, service, or other act required under this Sublease to be performed
by the party and such delay or hindrance is due to strikes, lockouts, acts of God, governmental
restrictions, enemy act, civil commotion, unavoidable fire or other casualty, or other causes of a like
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nature beyond the control of the party so delayed or hindered, then performance of such work,
service, or other act shall be excused for the period of such delay and the period for the performance
of such work, service, or other act shall be extended for a period equivalent to the period of such
delay. In no event shall such delay constiMe a termination or extension of this Sublease. The
provisions of this Paragraph shall not operate to excuse Tenant from the prompt payment of Rent as
due under any provision hereof. .

14.7 Governing Law: This Sublease shall be construed under the laws of the State of
California. Venue of any action to enforce or interpret this Agreement shall be in the San Diego
County Superior Court or in the United States District Court for the Southern District of California.

14.8 Attorney Fees: In the event the parties hereto become involved in any action or
proceeding arising out of or in connection with this Sublease, the Premises or the Project (including,
without limitation, the enforcement or interpretation of this Sublease or either party's rights,duties or
obligations hereunder), the prevailing party shall, subject to the provisions of local law, be entitled to
recover from the non-prevailing party all reasonable expenses of attomey's fees and costs, expenses
and disbursements reasonably incurred by the prevailing party in such action or proceeding, without
the necessity for a cross-action by the prevailing party. Such reimbursement shall include all such
expenses reasonably incurred prior to and at any such trial or proceeding and at all levels of appeat
and post judgment proceedings.

14.9 . Partiallnvalidltv: If any provision of this Sublease or the application thereof to any
person or circumstance shall to any extent be held invalid, then the remainder of this Sublease, or the
application of such provision to persons or circumstances other than those as to which it is held
invalid, shall not be affected, and each provision of this Sublease shall be valid and enforced to the
fullest extent permitted by law.

14.10 Entire Agreement: This Sublease and the Exhibits attached to it constitute the sole
and exclusive agreement between the parties with respect to the Premises; provided, however, this
Sublease shall be subordinate to the Master Lease and the terms of the Master Lease shall bind
Tenant. To the extent this Sublease is inconsistent with the Master Lease or any future'
modification(s) of the Master Lease, the provisions of the Master Lease shall control. No
amendments, modifications of or supplements of this Sublease shall be effective unless in writing and
signed by Landlord and Tenant.

IN WITNESS WHEREOF this Sublease has been executed and made effective as of the day
and year first above written.

LANDLORD:

SEAFORTH SPORTFISHING
CORPORATION, a California corporation:

~~~. FRANK LOPRESTE, ",,,de,,

TENANT:

\
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CONSENT TO SUBLEASE AGREEMENT

THIS CONSENT TO SUBLEASE AGREEMENT ("Consent") is entered into by and
between THE CITY OF SAN DIEGO, a California municipal corporation ("CITY"),
SEAFORTH SPORTFISHING CORPORATION, a California corporation
("SEAFORTH"), and WILLIAM E. POOLE and INGRID N. POOLE, individuals doing
business as "SEAFORTH MARINA" ("MARINA"), to be effective upon execution by
CITY (the "Effective Date") and approval by the San Diego City Attorney, as follows:

RECITALS

A. SEAFORTH is the "LESSEE," under that certain LEASE AGREEMENT dated
November 8, 2007, by and between CITY, as lessor, and SEAFORTH
SPORTFISHING CORPORATION, a California corporation, as lessee ("Master
Lease"), relating to certain real property ("Master Lease Property") described as
that portion of the tidelands and submerged or filled lands of Mission Bay
(formerly False Bay) and a portion of the Pueblo Lands of San Diego according to
Map thereof made by James Pascoe in 1870, a copy of which was filed in the
office of the County Recorder of San Diego County, November 14, 1921, and is
known as Miscellaneous Map No, 36, all being in the City of San Diego, County
of San Diego, State of California, and described as a whole as follows, and more
particularly described in the Master Lease, attached hereto as Exhibit A.

,B, The Master Lease requires CITY'S consent to any sublease of the Master Lease
Property.

C, WILLIAM E. POOLE and INGRID N, POOLE have executed that certain
SUBLEASE ("Marina Sublease") dated November 9, 2007, whereby, subject to
CITY'S consent, SEAFORTH subleases to MARINA and MARINA subleases
from SEAFORTH a portion of the Master Lease Property ("Sublease Premises")
located on the Master Lease Property and more fully described in the Marina
Sublease, attached hereto as Exhibit B,

D, Under the terms of this Consent, CITY will consent to the Marina Sublease.

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which is
acknowledged, the parties agree as follows:

1. Subordination, The Marina Sublease ("Sublease") is and shall be subordinate to
the Master Lease. CITY shall not be bound by any term or condition in the
Sublease which in any way conflicts with CITY'S rights or increases CITY'S
obligations under the Master Lease. Any conflict between the Master Lease and
the Sublease shall be construed or resolved in favor of the Master Lease.
MARINA acknowledges and agrees that his rights and obligations as "LESSEE"

r
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under the Sublease are subject and subordinate to the terms and conditions of this
Consent and the Master Lease.

2. Master Lease Provisions. Without releasing SEAFORTH of any obligation,
MARINA additionally assumes and shall perform the obligations of "LESSEE"
under the Master Lease as and to the extent such obligations are applicable to the
Sublease Premises or MARINA'S use of any common area within the Master
Lease Property.

3. Use. MARINA'S use shall be for rental of boat slips; vessel rentals; sale and
service boats, boat engines and parts, boat trailers and accessories; maintenance of
non-owned, coin-operated vending machines; sale of incidentals; dry storage
locker rentals; and no other purposes and shall comply at all times to the Master
Lease.

4. Rent. SEAFORTH shall pay the following to CITY as rent defined under the
Master Lease:

(a) Twenty-two and one-half percent (22.5%) of the MARINA'S gross
income ("gross income" as that term defined in the Master Lease) derived
from the rental of boat slips. The percentage rate from this activity shall
increase to twenty-five percent (25%) at the beginning of the sixth Lease
Year;

(b) Two percent (2%) of MARINA'S gross income of the gross income from
sale of boats and boat engines (whether new or used) including any
accessories involved at the time of sale;

(c) Five percent (5%) of all of all MARINA'S commission from the sale of
used boats, used boat engines, and used boat trailers in which MARINA
has no financial interest;

(d) Seven percent (7%) of MARINA'S gross income from sale of gifts,
novelties, souvenirs, clothing, luggage, jewelry, cigars, cigarettes, candy,
sundries, and incidentals;

(e) Four percent (4%) of MARINA'S gross income from the service of boats
and boat engines, the sale of boat and engine parts, boat and engine
accessories and marine hardware;

(f) Ten percent (10%) of MARINA'S gross income from all other vessel
rentals;

(g) Ten percent (10%) of MARINA'S gross income from the rental of dry
storage lockers. Ten percent rate from this activity shall be increased to
twenty percent (20%) at the beginning of the sixth lease year of the Master
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Lease;

(h) Ten percent (10%) of MARINA'S commissions received from coin-
operated machines, other than food and beverage dispensing machines, in
which MARINA has no ownership equity, and of the Gross Income from
said machines in which MARINA does have ownership equity;

(i) Three percent (3%) of MARINA'S gross income from commissions
received from food and beverage (non-alcoholic) dispensing coin-
operating machines in which MARINA has no ownership equity, and of
the gross income from said machines in which MARINA has an
ownership equity;

CD Twenty percent (20%) of all MARINA'S gross income from any other
source permitted under the purpose of the Master Lease, subject to prior
written approval of the CITY;

(k) Fifty percent (50%) of all MARINA'S gross income from any sources not
permitted by Master Lease;

5. Indemnification. SEAFORTH and MARINA,jointly and severally, shall defend,
indemnify, protect, and hold CITY, its elected officials, officers, representatives,
agents and employees harmless from and against any and all claims asserted or
liability established for damages or injuries to any person or property, including
without limitation any injury to SEAFORTH'S or MARINA'S officers,
employees, agents, invitees, guests, subtenants or licensees, which arise out of or
are in any manner directly or indirectly connected with the Sublease, MARINA'S
use of or operations on the Master Lease Property, the condition of the Sublease
Premises, or from any act or omission of MARINA or any of his employees,
agents, invitees, guests, subtenants or licensees; provided, however, this duty to
indemnify and hold harmless shall not include any claims or liability arising from
the established sole negligence, or sole willful misconduct of CITY, its elected
officials, officers, representatives, agents or employees.

6. Subsequent Sublease. This Consent does not constitute consent to any subsequent
subletting of any portion of the Master Lease Property, and does not relieve
MARINA, or any person claiming under or through either of them of the
obligation to obtain CITY'S consent to any future sublease.

7. Brokerage Commission. CITY shall not be liable for any brokerage commission
or finder's fee in connection with the consummation of the Sublease or this
Consent. SEAFORTH and MARINA shall jointly and severally protect, defend,
indemnify, and hold CITY harmless from and against any claim for any brokerage
commission or finder's fee related to the consummation of the Sublease or this
Consent, and from and against any cost or expense (including without limitation
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attorney fees) incurred by CITY in resisting any claim for any such brokerage
commission or finder's fee.

8. San Diego's Strong Mayor Form of Governance. The Master Lease shall be
amended by adding the following section:

All references to "City Manager" in this lease and all subsequent
amendments to this lease shall be deemed to refer to "Mayor." This
section became effective on January 1, 2006, and shall remain in effect
for the duration the City operates under the mayor-council (commonly
referred to as "strong mayor") form of governance pursuant to Article
XV of the City of San Diego City Charter.

9. No Further Modification of Master Lease or Sublease. Except as provided herein,
this Consent shall not be deemed or construed to modify, waive, impair, or affect
any of the terms or conditions of the Master Lease or the Sublease.

10. Controlling Law. The terms and conditions of this Consent shall be construed in
accordance with the laws of the State of California.

11. Captions. Captions to the sections of this Consent are included for convenience
only and do not modify any of the terms of this Consent.

12. Entire Agreement. This Consent constitutes the entire statement of the agreement
of the parties pertaining to the amendment of the Master Lease and CITY'S
consent to the Sublease, and is binding on and inures to the benefit of the parties'
respective heirs, representatives, successors and assigns. No party has been
induced to enter into this Consent by, nor is any party relying on, any
representation or warranty outside those expressly set forth in this Consent. No
modification of the terms or conditions of this Consent shall be effective unless
made in a writing that expressly states that it modifies this Consent, and signed by
the parties hereto.

13. Attorney Fees. If any party commences litigation against any other party for the
specific performance of this Consent, for damages for the breach of the terms and
conditions of this Consent, or otherwise for any remedy and the enforcement
thereof, the prevailing party shall be entitled to recover from the non-prevailing
party its costs and reasonable attorney fees incurred.

14. Notice. Any notice required or permitted to be given to any party hereto shall be
given in accordance with the provisions of the Master Lease, and if to MARINA,
addressed to:

WILLIAM E. POOLE and INGRID N. POOLE
SEAFORTH MARlNA
1677 Quivira Road
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SAN DIEGO, CA 92109

15. Authority. Each individual executing this Consent on behalf of another person or
legal entity represents and warrants that he/she is authorized to execute and
deliver this Consent on behalf of such person or entity in accordance with duly
adopted resolutions or other authorizing actions which are necessary and proper
and under such legal entity's articles, charter, bylaws, or other written rules of
conduct or governing agreement, and that this Consent is binding upon such
person or entity in accordance with its terms. Each person executing this Consent
on behalf of another person or legal entity shall provide CITY with evidence,
satisfactory to the City Manager, that such authority is valid and that such entity is
a valid, qualified corporation, limited liability company, partnership, or other
unincorporated association in good standing in its home state and that such entity
is qualified to do business in California.

16. CITY'S Consent. Subject to the terms and conditions of this Consent, CITY
hereby consents to the Sublease.
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IN WITNESS WHEREOF, the parties hereto execute this Consent to be effective as of
the Effective Date.

Date: OCT 2 9 2008

, ,

OCT 2 9 200B
Date:

OCT 2 9 2008Date: _

Effective Date: ti..oJ I If, loO<O

SEAFORTH SPORTFISHING CORPORATION
A California corporatio

SEAFORTH MARINA

5P~~W
WILLIAM E. POOLE, an individual doing business
as "SEAFORTH MARINA"

James F BBFWi"k, CCIM
. DRctor, Real Estate Assets

APPROVED AS TO FORM AND LEGALITY:

Date: MICHAEL J. AGUIRRE, San Diego City Attorney

BY: ~
Todd Bradley, Deputy h!iAttorney
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EXHIBIT A

LEASE AGREEMENT

["Master Lease" dated rJOViM6lto..J, 2007, by and between CITY, as
lessor, and SEAFORTH SPORTFISHING CORPORATION, a California
corporation, as lessee, relating to certain real property described as Lots
25,26, 27, and 28 of Quivira Basin, Mission Bay Park, together with the
water areas adjacent thereto, located in San Diego, California].
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EXHIBITB

SUBLEASE

["Marina Sublease" dated November 9, 2007, by and between
SEAFORTH and MARINA]
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SUBLEASE AGREEMENT

SEAFORTH MARINA

San Diego, California

by and between

SEAFORTH SPORTFISHING CORPORATION,
. ""a-California corporation;

"Landlord"

and

WILLIAM E. POOLE and INGRID N. POOLE,
Individually and DBA

"SEAFORTH MARINA,"

"Tenant"

Made Effective

November 9, 2007
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• •ARTICLE 1- DEFINITIONS AND FUNDAMENTAL PROVISIONS

1.1 Basic Sublease Provisions:

1.1.1 EFFECTIVE DATE: November 9,2007

1.1.2 LANDLORD:

1.1.3 ADDRESS OF
LANDLORD:

1.1.4 TENANT:

1.1.5 ADDRESS OF
TENANT:

1,1...6 PREMISES:~_.- -- -- ._._.

1.1.7 ANTICIPATED
DEL/V·ERY DATE:

SEAFORTH SPORTFISHINC3
CORPORATION, a California corporation

1717 Quivira Road
San Diego, CA 92109

WILLIAM E. POOLE and INGRID N. POOLE,
Individually and DBA ·SEAFORTH MARINA"

1677 Quivira Road,
San Diego, CA 92109

._&~9nlQr1..oJ19t4".D.Q 19t§. 4JJ:1r9Llg~_19.g.f_
Quivira Basin, Mission Bay Park, San Diego,
California as more particularly described in
Exhibit A & commonly known as "Seaforth
Marina"

November 9, 2007

1.1.8 RENT November 9, 2007 (but as limited by Section
COMMENCEMENT 2.5)
DATE:

1.1.9 EXPIRATION
DATE:

1.1.10 PERMITTED
USES:

, November 8, 2047

Rental of boat slips; vessel rentals; sale and
service of boats, boat engines, engine parts,
boat trailers & accessories; maintenance of
non-owned, coin-operated vending machines;
sale of incidentals; dry storage locker rentals;
and no other purpose or use except as
expressly permitted in Section 3.2.

/
1



•
1.1.11 PERCENTAGE

RENT:

1.1.12 MINIMUM RENT:

1.1.13 SECURITY
DEPOSIT:

1.1.14 TENANT'S GLA %

1.2 Definitions:

•
5% of Tenant's Gross Income from slip rental
operations (excluding storage, utility and late
fees) PLUS all percentage rent payable to the
City of San Diego from operations conducted
by Tenant as required under Landlord's master
lease from the City of San Diego per Section
3.2 (the latter payable by Tenant as a "pass
through' obligation from Landlord)

. '.
80% of three-year historical average of actual
rent paid, adjusted on each 5-year anniversary
of this sublease per Sections 3.2(a) and 3.2(b)
of the Master Lease. [Minimum rent applies
only to percentage rent payable to the City of
San Diego per Section 3.2 of this sublease and
not to percentage rent payable to Landlord per
Section 3.3 of this sublease.]

None

___ %L sf divided by __ sf ofTotal
Gross Leasable Area)

1.2.1 Additional Rent: The charges specifically set forth in Article III, and all other
amounts and charges payable by Tenant under any provisions of this Sublease.

1.2.2 Common Area Retail Facilities: All areas and facilities within the Project that
are outside the exterior boundaries of the buildings situated on the Premises subject to this
Sublease.

1.2.3 GLA: The Premises' GLA is the gross leasable area of the Premises as
measured from the outside of exterior walls or the center of any common walls, as the case may
be, without deduction for columns or other structural elements within the Premises. The
Project's GLA is equal to the aggregate amount of the GLA of all premises within the Project as
the same may be modified, altered, expanded or reduced from time to time. Both the Premises
GLA and the Project GLA shall be determined by the Project architect. .

1.2.4 Hazardous Materials: Any: (a) oil, petroleum products, flammable substances,
explosives, radioactive materials, hazardous wastes or substances, toxic wastes or substances
or any other wastes, materials or pollutants which: (i) pose a hazard to the Premises or to
persons on or about the Premises, or (ii) cause the Premises to be in violation of any
Hazardous Materials Laws; (b) asbestos in any form, urea formaldehyde foam lnsulation,
transformers or either equipment which contain dielectric fluid containing levels of
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• •polychlorinated biphenyls, or radon gas; (c) chemical, material or substance defined as or
included in the definition of "hazardous materials," "extremely hazardous waste," "restricted
hazardous waste," or "toxic substances" or words of similar import under any applicable local,
state or federal law or under the regulations adopted or publications promulgated pursuant
thereto, including, but not limited to, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 USC § 9601, et seq.; the Federal
Water Pollution Control Act, as amended, 33 USC § 1251, et seq.; (d) other chemical, material
or substance, exposure to which is prohibited, limited or regulated by any governmental
authority or mayor could pose a hazard to the health and safety of the occupants of the
Premises or the owners and/or occupants of property adjacent to or surrounding the Premises,
or any other person coming upon the Premises or adjacent property; and (e) other chemical,
materials or substance which mayor could pose a hazard to the environment.

1.2.5 Hazardous Materials Claims: Any and all enforcement, cleanup, removal,
remedial or other governmental or regulatory actions, agreements or orders threatened,
instituted or completed pursuant to any Hazardous Materials Laws, together with any and all
claims made or threatened by any third party against Landlord, Tenant or the Premises relating
to damage, contribution, cost recovery compensation, loss or injury resulting from the presence,
release or discharge of any Hazardous Materials.

1.2.6 Hazardous Materials Laws: Any federal, state or local laws, ordinances,
regulations or policies relating to the environment, health and safety, and Hazardous Materials
(including, without limitation, the use, handling, transportation, production, disposal, discharge
orsfo"rage thereof) oj-fo fiidustrfaTliyg-fe'ne'orthe envlr6iimentiircoiidftiCi"ns 'on~underor"ab(iui'
the Premises, including, without limitation, soil, groundwater and indoor and ambient air
conditions.

1.2.7 Interest Rate: The lesser of (i) the maximum I.awful rate permitted by law in the
State in which the Project is located to be charged by Landlord to Tenant, or (ii) four percent
(4%) above the prime rate then published in the Wall Street Journal, and such interest shall be
computed on the basis of monthly compounding with actual days elapsed compared to a 360-
day year.

1.2.8 Master Lease: That certain 40-year lease for the Project between the City of
San C)iego ("City"), as Lessor, and Seaforth Sportfishing Corporation, as Lessee, approved by
San Diego City Council Resolution Dated October 9, 2007, and assigned Document Number
303068. Tenant acknowledges receipt of a copy of the Master Lease to which the terms of this
Sublease are subject and subordinate.

1.2.9 Project: The land and the buildings commonly known as "Seaforth Sportfishing
and Marina" situated on approximately 8.995 acres of water and 6.317 acres of land located
south-west of the Hyatt Islandia Hotel and Marina in Quivira Basin, Mission Bay Park, San
Diego, Califomia, as the same may be expanded, altered, modified or rearranged by Landlord
from time to time. The description of the Project as currently comprised is shown on the Site
Plan attached to this Sublease as Exhibit "A." The portion of the Project comprising the
Premises subject to this Sublease is highlighted in Exhibit "A."

1.2.10 Rent: Monthly Minimum Rent, Percentage Rent, Additional Rent, and all other
amounts and charges payable by Tenant under any provision of this Sublease, and any rent or

3



• •sales tax hereinafter levied by a governmental authority on any Rent, whether payable by
Landlord or Tenant or collectible by Landlord from Tenant.

1.2.11 Sublease Year: The first Sublease Year of the Term shall commence upon the
Effective Date. Each Sublease Year thereafter shall be a successive period of twelve (12)
calendar months.

1.2.12 Tenant's Pro Rata Share: The total of any cost to which Tenant is obligated to
contribute under this Sublease multiplied by a fraction, the numerator of which shall equal the
GLA of the Premises, and the denominator of which shall equal the occupiable GLA of the
Project. The "occupiable GLA of the Project" shall include or exclude the Project's land and/or
water GLA as the circumstances require or the parties agree.

1.2.13 Vessels: Ships of all kinds, motorboats, sailboats, personal watercraft, and every
structure adapted to be navigated from place to place upon the water for recreation or for the
transportation of merchandise or persons. Tenant'shall be permitted to rent vessels to the
general public subject to prior written approval from the City Manager as to the number and type
of vessels available for rent. The City Manager may, upon written notice to Landlord and .
Tenant, and with reasonable cause, modify any approval previously given. All vessels for rent
which are required by law to be registered with the California Department of Motor Vehicles
shall be currently registered as rental vessels and carry proper registration numbers and
stickers. All vessels for rent shall be identified by Tenant through the use of distinctive markings
or logos. Each rental vessel shall be equipped with a waterproof map detailing all current

. '"'reg-uiationsand-aaiiiitY-zones-forMissiori-Bay'-aron~j""wilh" allsafefY" equipmenf requii'ecfby "Ii,i"w..
At any time Tenant is renting a vessel or vessels, Tenant shall have at least one operational
chase boat and staff to operate it available on the waters of Mission Bay. No rental vessel may
be stored on public property outside the Premises. Tenant agrees Landlord and/or the City
Manager or his designees shall have the authority to immediately terminate any rental activities
which are not in conformance with the stipulations of this Sublease or current boating
regulations.

1.3 Significance of Basic Sublease Provisions and Definitions: Each reference
in this Sublease to any of the Basic Sublease Provisions or Definitions contained in Sections 1.1
and 1.2 of this Article shall be deemed and construed to incorporate the definitions of such
terms as described therein.

ARTICLE II • DEMISED PREMISES AND TERM

2.1 Demise of Premises: Landlord hereby leases and demises to Tenant and
Tenant rents from Landlord the Premises (as more particularly described in the Basic Sublease
Provisions and Exhibit A to this Sublease), subject to the terms and conditions herein contained,
and all encumbrances, easements, restrictions, zoning laws, and governmental or other "
regulations affecting the Project, together with the non-exclusive right to use, in common with
Landlord and others, the Common Area Retail Facilities.

2.2 Quiet Enjoyment: Tenant, upon paying the Rent herein reserved and
performing and observing all of the other terms, covenants and conditions of this Sublease
(subject to applicable notice and cure periods), shall peaceably and quietly have, hold and enjoy
the Premises during the Term, subject only to the terms of this Sublease.
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• •2.3 Term: This Sublease shall be effective as of the Effective Date set forth in
Section 1.1.1, and shall continue for a period of 40 years, or upon the expiration or other
termination of the Master Lease, whichever event shall first occur.

ARTICLE III - RENT AND OTHER CHARGES

3.1 Place of Payment: During the Term, Tenant covenants and agrees to pay to
Landlord at the place designated in Section 1.1.3 hereof, without demand, deduction or setoff,
all Rent as defined in Section 1.2.12 and in this Article III.

3.2 Percentage Rent To City:

3.2.1. Categories. Subject to Section 3.2(d) of the Master Lease regarding the review
and modification of percentage rents payable to City, Tenant shall pay to Landlord, commencing
on the Rent Commencement Date, an amount equal to the then applicable percentage rent
payable to City under the terms of the Master Lease for operations conducted by Tenant on the
Premises, calculated on Gross Income on a monthly basis. As of the Effective Date of this
Sublease, such uses and related percentages applicable to Tenant are as follows:

Percentages Business Activities

j Twenty-Two and
One-half Percent (22.5%)
••• • .•• _ ••.•. __... '_'.'M _.,._. _

Of the Gross Income derived from the
rental of boat slips. The percentage rate from this
.'ictivif)i-shalffri-crease-f6 1WentY·:live··percenf(25%)
at the beginning of the sixth Sublease Year .

.J Five Percent (5%) .Of all commissions derived from the sale of used
boats, used boat engines, and used boat trailers in
which Tenant has no financial interest.

J Seven Percent (7%) Of the Gross Income from sale of gifts, novelties,
souvenirs, clothing, luggage, jewelry, cigars,
cigarettes, candy, sundries, and incidentals.

Four Percent (4%) Of the Gross Income derived from the service of
boats and boat engines, the sale of boat and
engine parts, boat and engine accessories and
marine hardware.

Two Percent (2%) Of the Gross Income derived from the sale of boats
and boat engines (whether new or used) including
any accessories involved at the time of sale.

J Ten Percent (10%) Of the Gross Income from all other vessel rentals.

Ten Percent (10%) Of the Gross Income derived from therental of dry
storage lockers. The percentage rate from this
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• •activity shall increase to twenty percent (20%) at
the beginning of the sixth Sublease Year.

J Ten Percent (10%) Of the commissions received from coin-operated
machines, other than food and beverage
dispensing machines, in which Tenant has no
ownership equity, and of the Gross Income from
said machines in which Tenant has ownership
equity.

Three Percent (3%) Of the commissions received from food and
beverage (non-alcoholic) dispensing coin-operated
machines in which Tenant has no ownership
equity, and of the Gross Income from said
machines in which Tenant has ownership equity.

j Twenty Percent (20%) Of the Gross Income derived by Tenant from any
other source permitted under this Sublease.

Fifty Percent (50%) Of the Gross Income derived by Tenant from any
source not permitted under this Sublease.

3.2.2 "Gross Income" Defined. "Gross Income," for purposes of calculating
p'erceiifage'rent 'payab'lefO the'CitY:'shalliiiClLicEi'ilf income 'resulting'fram'occupancy of thei'
Premises from whatever source derived, whether received or to become due. Gross Income
includes income received by Tenant or by any sublessee, permittee, licensee, or other party as
a result of occupancy or operation of the Premises, except as may be otherwise specified in this
Sublease (including the exceptions set forth in the next paragraph). Gross Income does not
include federal, state, 'or municipal taxes collected from the consumer (regardless of whether
the amount is stated to the consumer as a separate charge) and paid over periodically by
Tenant to a governmental agency accompanied by a tax return or statement as required by law.
Possessory interest taxes or other property taxes shall not be deducted in computing Gross
Income. Gross Income shall not include refunds for goods returned for resale on the Premises
or refunds of deposits. The amount of the taxes and refunds shall be clearly shown on the
books and records of Tenant.

All income to Tenant from the sale of merchandise to other dealers, at actual cost with
no mark up, as a method of changing inventory and resulting in no profit for Tenant, shall be
excluded from computation of Gross Income. Galley sales of food and beverages, and sales of
Mexican fishing licenses and bunk fees made from boats operating from the Premises shall be
excluded from the computation of Gross Income. Allowances made by Tenant for 'traded-in"
merchandise shall be excluded from computation of Gross Income, provided Tenant keeps
adequate records, in the opinion of Landlord and/or City, from which City can determine what
allowances will be made. '

3.2.3 Minimum Rent Under no circumstances shall the monthly percentage rent
payable to City be less than the Minimum Annual Rent payable as set forth in Sections 3.2(a) and
3.2(b) of the Master Lease, prorated for that portion of the Minimum Annual Rent attributable to
operations under this Sublease. That is, the minimum annual rent payable by Tenant to City shall
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• •equal 80% of the average actual rent paid by Tenant for the preceding three years, adjusted as of
the first day of the sixth Sublease year and at the beginning of each five-year period thereafter
during the Term.

3.3 Percentage Rent to Landlord: As a further inducement for Landlord's entering into
this Sublease with Tenant, Tenant agrees, in addition to its covenant to pay Percentage Rent to
City, to pay to Landlord, as Percentage Rent for each Sublease Year, Five Percent (5%) of
Tenants Gross Income from slip rental activities. "Gross Income," for purposes of calculating the
percentage rent payable to Landlord, shall exclude storage, utility and late fees charged by Tenant.

3.4 Rent Payments/Record Keeping:

3.4.1 Payments of all Percentage Rent (to both City and Landlord) shall be due and
payable monthly within fifteen (15) days after the last day of each month. The last payment of
Percentage Rent shall be made on or before the fifteenth (15' day after the expiration or
termination of the Term and shall be for the Percentage Rent payable for the month ending on the
last day of the Term.

3.4.2 Tenant shall submit to Landlord on or before the fifteenth (15th) day of each
calendar month during the Term (including the fifteenth (15th) day of the month following the end of
the Term), together with the remittance of Percentage Rent then owing, a written statement, signed
by Tenant and certified by it to be true and correct, showing in accurate detail the amount of
applicable Gross Income for the preceding calendar month used to calculate Percentage Rent.
"Each"soClr tEfpoTt sHaIlOe" certified"as -accurate bythef chieffihancial"6fficerdfTeniliifaiiB"snall be
prepared in accordance with generally accepted accounting principles consistently applied. All
reports of Gross Income shall set forth the amount of Rent paid, Percentage Rent due and paid,
shall contain such other details as Landlord shall reasonably require, and shall be in a form
reasonably acceptable to Landlord.

3.4.3 Tenant shall, at all times during the Term, keep or cause to be kept true and
complete books, records, and accounts of all financial transactions in the operation of all business
activities conducted upon and financial transactions resulting from the use of the Premises
pursuant the procedures and methodology set forth in paragraph 3.5 of the Master Lease. Such
books and records shall be subject to audit as provided in paragraph 3.5(d) of the Master Lease,
and the costs of such audit shall be recoverable by Landlord and/or Tenant as provided therein.

3.5 Operating Charges: "Operating Charges" means Landlord's total reasonable costs
for insuring, operating, managing, administering, maintaining, repairing, replacing, or improving the
Common Area Retail Facilities. Tenant shall pay Tenanfs Proportionate Share of only that portion
of Landlord's Operating Charges related to water utilities, electricity for the Project parking lot
lighting, and landscape maintenance. Tenant shall otherwise not be responsible to contribute to
Landlord's Operating Charges. Tenant shall, however, be responsible for, and shall hold Landlord
harmless of, all costs associated with insuring, operating, managing, administering, maintaining,
repairing, replacing, or improving the buildings, appurtenances and other improvements installed or
operated by Tenant and/or which comprise the Premises, including but not limited to separately
metered electricity, trash collection and marina desig"natedparking area maintenance, repair and
replacement.
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• •3.6 Real Estate Taxes: As used in this Sublease, the term "Real Estate Taxes" shall
mean any form of tax, assessment, license fee, license tax, tax or excise on rent, or any other levy,
charge or expense, imposed by any federal, state, county or city authority, or any school,
agriculturcill, lighting, drainage or other improvement or special assessment district. Tenant shall
pay Tenant's Proportionate Share of all Real Estate Taxes for both the land and water portions of
the Premises. .

3.7 Failure to Pay Rent When Due: Tenant acknowledges the late payment by
Tenant of any installment of Rent when due will cause Landlord to incur certain costs and
expenses not contemplated under the Sublease, the exact amount of which costs are extremely
difficult or impracticable to determine. Therefore, if any installment is not received by Landlord from
Tenant within ten (10) days after the date when due, Tenant shall pay to Landlord a late charge of
five percent (5%) of the amount due, but not less than $25. Landlord and Tenant agree this late
charge represents a reasonable estimate of such costs and expenses and is fair compensation to
Landlord for its loss caused by Tenant's late payment. Should Tenant pay said late charge but fail
to pay contemporaneously therewith all unpaid amounts of Rent and Additional Rent, Landlord's
acceptance of this late charge shall not constitute a waiver of Tenant's default with respect to
Tenant's nonpayment nor prevent Landlord from exercising all other rights and remedies available
to Landlord under this Sublease or under law. Tenant shall pay the late charge as Additional Rent
with the next installment of Rent when due. .

ARTICLE IV - USE OF PREMISES

"4.1 . Use: Tenant sliall USetM Premises s61elyfor the Pe"tiiiilted Uses specifieo in
Section 1.1.10 and Section 3.2, and for no other purpose whatsoever, without the prior written
consent of both Landlord and City.

4.2 Legal Operation of Premises: Tenant shall promptly comply with all laws,
ordinances, zoning restrictions, rules, regulations, orders and any requirements of any duly
constituted public authorities now or hereafter pertaining to (a) the physical condition of any
improvements constructed by Tenant in the Premises; and (b) Tenant's business operations in the
Premises, including, without limitation, all ADA and other accessibility requirements unique to
Tenant's use. Tenant shall not be required to make any seismic or structural upgrades, repairs,
improvements or alterations to the Premises or the Building in order to comply with the
requirements of this Section. Landlord, at its sale cost and expense, shall comply with all other
applicable laws, rules, regulations, and ordinances made by any governmental authority affecting
the Premises, Building and/or the Project including, without limitation, all handicapped accessibility
requirements .

.~4.3 Pump Out Stations: At the time Tenant performs any major marina improvements.
(other than those improvements contemplated in Section 6.12, Development Plan, of the Master
Lease, or as may by earlier required by the San Diego Lifeguard or future Mission Bay Park Master
Plan), prior to and as a condition of approval of the installation of such improvements, Tenant shall
provide one or more holding tank pump out stations for use by the general boating public. These
pump out stations shall be maintained by Tenant in good working condition and shall be specially
marked for use by the general boating public. Pump out stations shall be located so as to be
conveniently used by occupants of vessels using Tenant's marina facilities and the general boating
public and shall be of sufficient size to at least contain the waste material generated aboard all
vessels using Tenant's facilities. Pump out stations shall be enclosed, emptied, and serviced
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• •regularly enough to prevent them from overflowing or creating unhealthy, unsightly, or unsanitary
conditions. The contents of the pump out stations shall be disposed of into the City sewer system
by Tenant or others acting pursuant to Tenant's direction, in a manner as provided under applicable
law at the time of disposal. It is the intent of this ·provision to provide sufficient opportunity for the
general boating public to properly dispose of the waste material generated aboard their vessels.

4.4 Signs and Displays: Tenant shall not place, cause or permit to be placed and
maintained on the exterior or the roof of the Premises any sign, awning or other advertising matter
unless in compliance with all applicable laws, ordinances, rules, or regulations. Tenant shall obtain
any approval required by such laws, ordinances, rules, and regulations.

ARTICLE V - ALTERATIONS TO PREMISES

5.1 Alterations to Premises: Tenant shall not alter the exterior of the Premises
including the storefront and/or signs, and shall not make any structural alterations to the Premises
or any part thereof without, in each instance, obtaining Landlord's prior written consent, which
consent shall be given or withheld in Landlord's sole discretion.

5.2 Compliance with Laws: All alterations shall be completed in a good, workmanlike
and prompt manner and in compliance with all applicable laws. If any alterations which Tenant
causes result in Landlord being required to make any alterations to any portion of the Project to
comply with applicable laws, Tenant shall reimburse Landlord upon demand for all costs and
expenses incurred by Landlord in making such alterations.

- _. ··-5;3-- --PI~fifs:Wherfapplyiligfor Uihdlord's consent, Tenantshallfurrrlsh complete plans
and specifications for the desired alterations. Prior to commencement of any alterations, Tenant
shall deliver to Landlord a copy of any required building permit and other governmental
authorization pertaining to the alterations. All work shall be performed by licensed contractors
acceptable to Landlord. )

5.4 Construction Liens: Following the completion of any altemations to the Premises,
Tenant shall furnish Landlord with waivers and affidavits confirming that all contractors,
subcontractors, laborers and materialmen who have performed work on the Premises or supplied
materials have been paid in full. Such waivers and affidavits shall be in accordance with applicable
California statutes. .

ARTICLE VI • INSURANCE

6.1 Tenant Insurance: Tenant shall keep in force at Tenant's expense during the Term
hereof and during such other time as Tenant occupies the Premises or any part thereof, the
following types of insurance, in the amounts specified and in the form hereinafter required:

6.1.1 Commercial general liability/marine Iiabilitv insurance providing coverage for
personal injury and property damage (which policy shall likewise include insurance against all
assumed or contractuaLliability of Tenant under this Sublease), with coverage limits of not less than
Two Million Dollars ($2,000;000.00) per occurrence. Such insurance shall cover the Premises and
Tenant's use thereof against claims for "personal injury" liability, including but not limited to, bodily
injury, death or property damage, and including liquor liability insurance in the event that at any time
during the Term beer, wine, or other alcoholic liquors or beverages are sold or given away upon or
from the Premises.
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• •
6.1.2 All-risk property and casualty insurance (special form) covering all leasehold

improvements in the Premises installed by Tenant and all of Tenant's property, including, but not
limited to, Tenant's betterments and improvements, inventory, fixtures, furnishings, floor coverings,
equipment and other property of Tenant, which insurance shall be in an amount sufficient to cover
the full replacement cost thereof (without deduction for depreciation) and of any repair or
reconstruction from any hazard covered under an all-risk policy, including, without limitation, against
damages to all such property caused by or attributable to water damage, including, but not limited
to, sprinkler leakage or sprinkler flow. The proceeds of such casualty policy shall be used for the
repair or replacement of the property damaged or destroyed.

6.1.3 Business interruption insurance in amounts sufficient to reimburse Tenant for direct or
indirect loss of earnings attributable to all perils commonly insured against by prudent tenants or
attributable to prevention of access to the Premises or to the Project as a result of such perils.

6.1.4 Commercial automobile liability insurance for all automobiles used in connection with
operations at the Premises, including owned, hired and non-owned automobiles, Tenant shall
keep in full force and effect automobile insurance written on an "ISO form CA 0001 1290' or a
later version of this form or an equivalent form, providing coverage at least as broad for bodily injury
and property damage for a combined single limit of $1 million per occurrence and $2 million
aggregate. Insurance certificate shall reflect coverage for any automobile.

6.1.5 Workers' compensation insurance for all of Tenant's employees who are subject to
... this-Sublease to the-extent-required byappllceblesteteor federal law, -Such policy shall-provide a
minimum of $1 million employers' liability coverage, and Tenant shall provide an endorsement that
the insurer waives the right of subrogation against Landlord and Landlord's agents, as well as City
and City's elected officials, officers, employees, agents and representatives. This policy shall also
include coverage for Claims made under the Long Shoreman Harbor Workers Compensation Act
and the Jones Act.

. :

6.1.6 Insurance covering the full replacement cost of all plate glass on the Premises,
except to the extent Tenant determines to self-insure such risk with Landlord's prior written
approval.

6.1:7 All policies required to be obtained by Tenant pursuant to this Section shall be
issued by insurance companies with a general policyholder's rating of not less than A- and a
financial rating of not less than Class VII as rated in the most current available "Best's Insurance
Guide," qualified to do business in the State of California and acceptable to Landlord and City,
and shall name Landlord, Landlord's agents, Landlord's mortgagees or beneficiaries, City and
its elected officials, offlcers.irepresentatives and agents, and such other persons or firms as
shall be specified by Landlord from lime to time as additional insureds. Such policies shall be
primary and non-contributory and shall have deductibles of not more than Ten Thousand and
No/100 Dollars ($10,000.00). Non-admitted surplus lines insurers may be accepted provided they
are included on the most recent list of California eligible surplus lines insurers (LESLI list) and
otherwise meet Landlord's and City's requirements. All deductibles and self-insured retentions on
any insurance policy are the sole responsibility of Tenant and must be disclosed and acceptable to
Landlord and to City at the time evidence of insurance is provided. Pursuant to a separate
endorsement [CG201 0 (11/85) or equivalent form], "The City of San Diego, its elected officials,

)
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• •officers, employees, representatives, and agents" shall be named as additional insureds in all
policies.

6.1.8 All policies shall be in effect throughout the Term and any extended use, except
"course of construction fire insurance" shall be in force on commencement of all authorized
construction, and full applicable fire insurance coverage shall be effective upon completion of each
insurable improvement.

6.1.9 All proceeds from any loss shall be payable jointly to Landlord and Tenant. The
proceeds when received shall be placed in a trust fund to be reinvested in rebuilding or repairing
the damaged property. If there is a mortgage or trust deed encumbering the Premises, the
proceeds may be paid to the approved mortgagee or beneficiary, provided adequate provision
reasonably satisfactory to Landlord and City has been made in each case for the use of all
proceeds for repair and restoration of damaged or destroyed improvements on the leased
premises.

6.1.10 Tenant shall deliver copies of certificates of such insurance to Land lord upon
execution of this Sublease and provide evidence of all renewals not less than thirty (30) days
prior to the expiration date of each policy. .

6.1.11 To assure protection from and against the kind and extent of risk existing on the
Premises, Landlord and/or City, in their discretion (exercised reasonably and in good faith), may
require/allow the revision of amounts and coverage at any time during the Term by giving Tenant
thirty (30fdays' priorwritten ribtic~c Ten-anrshall atsoobtainany'addidonal lnsurance required by
Landlord or City for new improvements to meet the requirements of this Sublease. Tenant's
sublessees may also be required to maintain commercial general liability insurance coverage in
amounts and for risks reasonably required to insure such sub/essees' probable exposure to risks
associated with its operations.

6.1.12 Tenant shall report to Landlord any accident causing any personal injury, or causing
property damage in excess of $5,000, suffered by persons occupying the Premises within 5
calendar days of such accident. Such report shall contain the names and addresses of the
involved parties, a statement of the circumstances, the date and hour of the accident, the names
and addresses of any witnesses, and other pertinent information. .

6.2 Increase in Insurance Premiums: Tenant shall not do or suffer to be done, or
keep or suffer to be kept, anything in, upon or about the Premises which will contravene
Landlord's insurance policies or which will prevent Landlord from securing such policies in
companies acceptable to Landlord. Subject to the foregoing, if anything done, permitted to be
done or suffered to be done by Tenant, or kept or suffered by Tenant to be kept in, upon and
about the Premises shall cause the rate of all-risk insurance on the Premises or the Project in
companies acceptable to Landlord to be increased beyond the minimum rate from time to time
applicable to the Premises or the Project for the Permitted Uses, Tenant shall pay as Additional
Rent the amount of any such increase promptly upon demand by Landlord and shall cease such
action until such payment is made.

6.3 Waiver of Subrogation: Landlord and Tenant (for themselves and for their
insurers) each hereby waive any and all rights to recover against the other, for any loss or
damage to such waiving party arising from any cause covered by all-risk property and casualty
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• •insurance (special coverage) policies in the State of California. In furtherance of the foregoing,
Landlord and Tenant will each cause their respective insurers to issue appropriate waiver of
subrogation rights endorsements (to the extent that such rights are not waived in the policies
themselves) to such all-risk property and casualty insurance (special coverage) policies of
insurance. By this Section, Landlord and Tenant intend that the risk of loss described above
shall be borne by responsible insurance carriers to the extent above provided, and Landlord and
Tenant hereby agree that, notwithstanding anything contained to the contrary in this Sublease,
they shall look solely to, and seek recovery only from, their respective insurance carriers in the
event of a loss, damage, or injury to the extent that such coverage is provided or, if greater,
agreed to be provided hereunder. For this purpose, any applicable deductible amount shall be
treated as though it were recoverable under such policies.

6.4 Mutual Releases: Landlord hereby releases Tenant from any liability from any
and all claims or damages arising out ofTenant's uses of the Common Area Retail Facilities,
regardless of responsibility, to the extent such claims or damages are covered by insurance
proceeds received by Landlord and Tenant hereby releases Landlord from any and all liability
from any claims or damages arising out of Landlord's use of the Premises, regardless of
responsibility, to the extent such claims or damages are covered by insurance proceeds
received by Tenant.

ARTICLE VII • HAZARDOUS MATERIALS

Tenant neither has nor will it allow any person to: (1) install on the Premises or the
"Proje'ct"any friable asbestosor any-substanceCOritaiiiih'g' asoestbs (whielf isihclilB€diii tfie
definition of Hazardous Materials) or (2) use, store, release or dispose of any Hazardous
Materials in, on, or under the Premises or the Project, except in accordance with applicable law
and normal business practices for similar projects similar in use to the Premises. In the event of
a Hazardous Materials Claim or if Hazardous Materials are discovered in, on or under the
Premises, due to Tenant's use, analysis, storage, transportation, disposal, release, threatened
release, discharge or generation of Hazardous Materials in, on or under the Premises, Tenant,
atits sole cost and expense, shall comply with all Hazardous Materials Laws relative to such
Hazardous Materials,pay immediately when due the cost of removal of any such Hazardous
Materials and keep the Premises free of any lien imposed pursuant to such Hazardous
Materials Laws,

ARTICLE VIII ..SUBORDINATION AND ATTORNMENT

8.1 Subordination to Mortgage: Landlord and Tenant agree that this Sublease be
and hereby is made subject and subordinate at all times to all ground and underlying leases and
to all mortgages in any amounts, and all advances thereon which may now or hereafter affect
such leases or the Project and to all renewals, modifications, consolidations, participation,
replacements, and extensions thereof; provided, however, as a condition to this subordination
provision, Landlord shall obtain from any then current holder of such lease or mortgage a
commercially reasonable Subordination, Non-Disturbance and Attornment Agreement. The
term "mortgage" as used herein shall be deemed to include a bond, trust indenture, and deed of
trust. If Landlord or such lessor or mortgagee desires confirmation of such SUbordination,
Tenant shall, within twenty (20) days thereafter, execute, acknowledge and deliver any
reasonable instruments requested to evidence such subordination.
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• •8.2 Succession to Landlord's Interest: Attornment: Notning contained in this
Sublease shall in any manner restrict Landlord's right to assign or encumber this Sublease or to
sell, conveyor transfer its, interest in the Project. Should Landlord sell, conveyor transfer its
interest in the Project, or should Landlord enter into a mortgage affecting Landlord's fee interest
or leasehold interest, as the case may be, in the Project or a salelleaseback transaction, Tenant
shall be bound to any successor to Landlord in title or interest under all the terms, covenants
and conditions of this Sublease for the balance of the term hereof remaining after such
succession, and Tenant shall without further documentation be conclusively deemed to have
attorned to such succeeding party as its landlord under this Sublease promptly upon any such
succession. Tenant's agreement to attom to such purchaser or assignee shall be expressly
conditioned upon such purchaser or assignee assuming this Sublease and agreeing to
recognize Tenant's leasehold interest under this Sublease and Tenant's right to possession of
the Premises and further agreeing that such right of possession shall not be terminated or
disturbed except in accordance with the provisions of this Sublease. Landlord shall be relieved
of any and all obligations to Tenant hereunder arising subsequent to the transfer by Landlord of
its title or interest in the Project promptly upon the assumption of said obligation by Landlord's
successor. Tenant agrees that should any party so succeeding to the interest of Landlord
require a separate agreement of attornment regarding the matters covered by this Sublease,
then Tenant shall enter into any such commercially reasonable "attornment agreement".

8.3 Estoppel Certificate: Within twenty (20) days after request therefor by
Landlord, Tenant shall deliver without charge a certificate to Landlord or any person, firm or
corporation specified by Landlord, certifying that this Sublease is unmodified and in full force
'ahd'effecf (or;-if tfiere'h-aveDeen moaifications,--tllat tnesamel'is iiif(j1l"f6Yce--ifiid-eff€ict~ls'"
modified, and stating the modifications), that there are no defenses or offsets thereto (or stating
those claimed by Tenant), the dates to which Rent has been paid, and the Term.

8.4 Landlord's Estoppel Certificate: Within thirty (30) days after request therefor
by Tenant (which request may not be made more than twice during any twelve (12) month
period), Landlord agrees to deliver, without charge, to Tenant or any person, firm or corporation
specified by Tenant, certifying that this Sublease is unmodified and in full force and effect (or, if
there have been modifications, that the same is in full force and effect as modified, and stating
the modifications), that there are no defenses or offsets thereto (or stating those claimed by
Landlord), the dates to which Rent has been paid, and the Term.

ARTICLE IX • TRANSFERS, ASSIGNMENT AND SUBLETIING

9.1 Covenant Not to Assign or Sublet Without Consent Tenant covenants that it
will not assign, mortgage, or encumber this SUblease, nor sublease the Premises, or permit the
Premises or any part of the Premises to be used or occupied by others, without the prior written
consent of Landlord and City in each instance, compliance with the restrictions imposed in
Sections 4.2 and 4.3 of the Master Lease, if applicable, and payment of the "Additional
Consideration" provided for in Section 4.7 of the Master Lease, if required.

9.2 Assignment in Violation of Article: Any assignment or sublease in violation of
this Article shall be deemed void ab initio. No consent to any assignment or subletting by
Tenant shall release Tenant from the further performance by Tenant of covenants on the part of
Tenant contained in this Sublease. The consent by Landlord and/or City to an assignment or
sublease will not be construed to relieve Tenant from obtaining Landlord's and City's prior
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• •written consent in writing to any further assignment or sublease. No permitted subtenant shall
have the right to assign or encumber its sublease or further sublease all or any portion of its
subleased space or otherwise permit the subleased space or any part of its subleased space to
be used or occupied by others. The acceptance of Rent from any other person shall not be
deemed a waiver of any of the provisions of this Sublease nor consent to an assig nment or
sublease.

ARTICLE X • INDEMNITY

10.1 Tenant Indemnity: Tenant hereby agrees to indemnify, defend, protect, and
hold harmless Landlord and City, and the elected officials, officers, representative, employees
and agents of each, from and against all Claims (as defined below) and 'all costs, expenses, and
attorneys' fees reasonably incurred in the defense or handling of any such Claims or any action
or proceeding brought on any of such Claims. F9r purposes of this SUblease, the term "Claims"
shall mean all third party liabilities, damages, losses, costs, expenses, attorneys' fees, and,
claims (except to the extent they result from Landlord's negligent acts or willful misconduct) in
connection.with injury or loss of life to person or damage to property arising from or which seek
to impose liability under or because of (i) Tenant's or Tenant's contractors or licensees
(collectively, "Tenant Parties") use of the Premises or the Project, (ii) the conduct of Tenant's
business, (iii) any activity, work or things done, permitted, or suffered by Tenant or any of
Tenant Parties in or about the Premises or elsewhere in the Project, (iv) any breach or default in
the performance of any obligation to be performed by Tenant under this SUblease, (v) Tenant's
use, analysis, storage, transportation, disposal, release, threatened release, discharge or
generation of Hazardous Materials to, in, on, under, about or from the Premises or the Project,
and/or (vi) any negligence of Tenant or any of Tenant Parties. If any action or proceeding is
brought against Landlord by reason of any such Claims, Tenant upon notice from Landlord shall
defend such action or proceeding at Tenant's sole cost by competent legal counsel. Except to
the extent caused by Landlord's negligent acts or willful misconduct, Tenant assumes all risk of,
Tenant waives all claims against Landlord in respect of, and Landlord shall not be liable for, any
of the matters set forth above in this Section or any of the following: injury to Tenant's business,
loss of income from such business, or damage or injUry to the goods, wares, merchandise, or
other property or the person of Tenant, Tenant Parties, or any other persons in, upon, or about
the Premises, whether such damage, loss, or injury is caused by or results from criminal acts,
fire, steam, electricity, gas, water, rain, the breakage, leakage, obstruction or other defects of
pipes, sewer lines, sprinklers, wires, appliances, plumbing, air-conditioning or lighting fixtures,
or any other cause, conditions, arising upon the Premises, or other sources or places, and
regardless of whether the cause of such damage, loss, or injury or the means of repairing such
damage, loss, or injury is inaccessible to Tenant. .

10.2 Landlord Indemnity: Notwithstanding anything contained herein to the contrary,
Landlord agrees to indemnify and hold Tenant harmless from and against: (i) any and all third
party claims, actions, damages, liability and expenses in connection with injury or loss of life to
person or damage to property arising out of any breach or default by Landlord in the
performance of any term of this Sublease on Landlord's part to be performed, (ii) any
negligence, willful wrong doing, inaction or action of Landlord, its agents, or employees in or
about the Common Area Retail Facilities or the Project, or (iii) the existence of Hazardous
Substances within the Project or the Premises which are were not introduced by Tenant. In
case Tenant shall, without fault on its part, be made a party to any litigation or proceeding
commenced by or against Landlord, then Landlord shall protect and hold Tenant harmless and
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• •shall pay all reasonable costs, expenses, and attorneys' fees incurred or paid by Tenant in
connection with such litigation or proceeding and shall satisfy any jUdgment or fines that may be
entered against Tenant in such litigation or proceeding. The foregoing indemnification shall
survive the expiration or termination of this Sublease due to the lapse of time or otherwise.

10.3 Insured Losses Excluded: ·Claims," as defined in connection with Tenant's and
Landlord's obligations under the preceding sections to indemnify to other from loss, shall
exclude insured claims to which Sections 6.3 (Waiver of Subrogation) and 6.4 (Mutual
Releases) apply, but only to the extent such claims are in fact reimbursed with insurance
proceeds.

ARTICLE XI· DEFAULT AND REMEDIES

11.1 Default of Tenant: In addition to any other provisions of this Sublease defining a
default hereunder, and in addition to the events described in Section 4.4 of the Master Lease
(as applied to Tenant's conduct), the occurrence of any of the following shall constitute a default
by Tenant and a breach of this Sublease:

11.1.1 Failing or refusing to pay when due any amount of Rent required to be paid
under this Subleas.e. No grace period prior to the imposition of a late charge pursuant to
Section 3.7 above shall extend the date when Rent is due and payable. Notwithstanding the
foregoing, Landlord agrees not to institute proceedings to terminate Tenant's rights under this
Sublease without providing Tenant written notice of such default and ten (10) day's opportunity
to cure. Such notice shall be in lieu of, and not additional to, any statutorily required notice of a
period less than or equal to ten (10) days.

11.1.2 Failing or refusing to perform fully and promptly any covenant or condition of this
Sublease other than those specified in Section 11.1.1 above if the failure continues for thirty
(30) days (or such shorter time period as may be specified in the specific provision of this
Sublease creatinqsuch covenant or condition) after written notice of the failure from Landlord to
Tenant; provided, however, if such default cannot be cured within said time period, Tenant shall
be deemed to have cured such default ifTenant so notifies Landlord in writing, commences
cure of the default within said time period, and thereafter diligently and in good faith continues
with and actually completes the cure within a reasonable period thereafter.

11.2 Landlord's Remedies: Landlord shall have the following remedies upon the
occurrence of any default by Tenant. These remedies are not exclusive; they are cumulative
and in addition to any remedies now or later allowed by law. Upon the occurrence of a default
by Tenant under this SUblease, Landlord may at any time thereafter, without further notice or
demand of any kind to Tenant or any other person except as required by applicable state law
and without limiting Landlord in the exercise of any right or remedy which Landlord may have by
reason of such default, do any of the following:

11.2.1 Upon the occurrence of any default by Tenant and lapse of any applicable cure
period, Landlord may at its election terminate this Sublease or terminate Tenant's right to
possession only, without terminating this Sublease. Upon termination of this Sublease or of
Tenant's right to possession, Tenant shall immediately surrender possession and vacate the
.Premises, and deliver possession thereof to Landlord, and Landlord or Landlord's agents may
immediately or any time thereafter without notice, re-enter the Premises and remove all persons
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• •and all or any property therefrom by any suitable action or proceeding at law or equity and
repossess the Premises, ~ogether with the right to receive all income of, and from, the Premises.

11.2.2 If Landlord elects to terminate Tenant's right to possession only, without
terminating this Sublease, Landlord may, at Landlord's option, enter into the Premises, remove
Tenant's signs and other evidences of tenancy, and take and hold possession thereof as
hereinabove provided, without such entry and possession terminating this Sublease or releasing
Tenant. in whole or in part, from Tenant's obligations to pay the Rent hereunder for the full Term
or from any other obligations of Tenant under this Sublease. Landlord shall use commercially
reasonable efforts to relet all or any part of the Premises for such rent and upon such terms as
are commercially reasonable (including the right to relet the Premises for a term greater or
lesser than the remainder of the Term and the right to relet the Premises as a part of a larger
area, the right to change the character or use made of the Premises and the right to grant
concessions of free rent). For the purpose of such reletting, Landlord may decorate or make
any repairs, changes, alterations, or additions in or to the Premises that may be necessary or
.desirable. If Landlord is unable to relet the Premises after using such commercially reasonably
efforts to do so, Landlord shall have the right to terminate this Sublease, in which event
Landlord shall have the right to recover the sums provided in Section 11.2.3 below. If the
Premises are relet and sufficient sums shall not be realized from such relettingafter payment of
all expenses of such decorations, repairs, changes, alterations, additions and the expenses of
repossession and such reletting, and the collection of the Rent herein provided and other
payments required to be made by Tenant under the provisions of this Sublease for the
remainder of the Term then, in such event, Tenant shall pay to Landlord on demand any such
deficiency and Tenant agrees that Landlord may file suit to recover any sums falling due under
the terms of this Section from time to time, and all costs and expenses of Landlord, including
attomeys' fees, incurred in connection with any such suit shall be paid by Tenant.

11.2.3 If Landlord elects to terminate this Sublease, Landlord has the right to recover
from Tenant and Tenant shall immediately pay to Landlord all of the following:

(i) the worth at the time of the award of the unpaid Rent which had been earned at
the time of such termination,

(ii) the worth at the time of the award of the amount by which the unpaid Rent which
would have been earned after such termination until the time of award exceeds the amount of
such loss of Rent that Tenant proves could have been reasonably avoided,

(iii) the worth at the time of the award of the amount by which the unpaid Rent for the
balance of the Term after the time of award (had there been no such termination) exceeds the
amount of such loss of Rent that Tenant proves could be reasonably avoided, and

(iv) any other amount necessary to compensate Landlord for all detriment
proximately caused by Tenant's failure to perform Tenant's obligations under this Sublease or
which in the ordinary course of things would be likely to result therefrom, inclUding, without
limitation, any costs or expense incurred by Landlord in (a) retaking possession of the
Premises, including reasonable attomey fees therefor, (b) maintaining or preserving the
Premises after such default, (c) preparing the Premises for reletting to a new tenant, including
repairs or alterations to the Premises for such reletting, (d) leasing commissions, and (e) any
other costs necessary or appropriate to relet the Premises.
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• •The ''worth at the time of the award" of the amounts referred to in subparagraphs (i) and
(ii) above is to be computed by allowing interest at the Default Rate. The ''worth at the time of
the award" of the amount referred to in subparagraph (iii) above is to be computed by
discounting such amount at the discount rate of the Federal Reserve Bank of San Francisco at
the time of award plus one percent.

11.3 Landlord's Right to Cure Default: Landlord, at any time after Tenant fails to
perform any obligation or duty of Tenant under this Sublease, may cure such failure at Tenant's
sole cost. If Landlord at any time, by reason of Tenant's failure to perform, pays any sum or
does any act that requires the payment of any sum, such sum shall be due immediately from
Tenant to Landlord at the time such sum is paid, and shall be deemed Additional Rent under
this Sublease.

11.4 Remedies Cumulative: Except as otherwise provided in this SUblease, all rights
and remedies of Landlord or Tenant herein created or remedies otherwise available (at law or in
equity) to Landlord or Tenant under the laws of the United States or California, which Landlord
or Tenant may, at its option, invoke, are cumulative and the exercise of one or more rights or
remedies shall not exclude or waive the right to the exercise of any other. All such rights and
remedies may be exercised and enforced concurrently and whenever and as often as Landlord
or Tenant, as applicable, shall deem desirable.

ARTICLE XII-SURRENDER OF PREMISES

Tenant, upon expiration or termination of this Sublease, either by lapse of time or
otherwise, agrees peaceably to surrender to Landlord the Premises, including the alterations,
additions, improvements, changes, and fixtures other than Tenant's movable trade fixtures, in
broom-clean condition and in good repair, ordinary use and wear, loss by fire or other casualty
excepted. All personal property, furnishings, machinery and trade fixtures, equipment and
improvements (trade or otherwise) that Tenant installs in the Premises ("Tenant's Property")
shall remain the property of Tenant. Upon the termination or expiration of the Term, Tenant
may remove Tenant's Property from the Premises; such removal shall be completed within thirty
(30) business days after the termination or expiration date. Tenant shall repair any damage to
the Premises caused by such removal, including patching and filling holes. In no event shall
Tenant remove or be required to remove any restrooms, flooring, ceilings, utility or electrical
components located inside the walls or HVAC systems. All other utility systems will be capped
and returned to a condition compatible with code requirements. Tenant's failure to so remove
its property as described above shall be deemed an abandonment to Landlord of such property
and, jf Landlord elects to remove all or any part of said property, such removal, including the
cost of repairing any damage to the Premises caused by or resulting from such removal, shall
be paid by Tenant.

ARTICLE XIII - COMPLIANCE WITH CITY PROGRAMS/POLICIES

To the extent applicable to Tenant's operations at the Premises, Tenant shall comply
with the following City Programs and Policies made binding upon Landlord and Landlord's
subtenants per the terms of the Master Lease:

13,1 Nondiscrimination: Tenant shall not discriminate in any manner against any
person or persons on account of race, color, religion, gender, sexual orientation, medical status,

17



• •national origin, age, marital status, or physical disability in Tenant's use of the Premises,
inclUding but not limited to the providing of goods, services, facilities, privileges, advantages,
and accommodations, and the obtaining and holding of employment.

13.2 Equal Opportunity Contracting: Tenant acknowledges and agrees it is aware of,
and will comply with, City of San Diego Council Ordinance No. 18173 (San Diego Municipal
Code Sections 22.2701 through 22.2708, as amended), EQUAL EMPLOYMENT
OPPORTUNITY OUTREACH PROGRAM, a copy of which is on file in the Office of the City
Clerk and by this reference is incorporated herein. Tenant and all of its subcontractors are
individually responsible to abide by its contents.

Tenant shall comply with Title VII of the Civil Rights Act of 1964, as amended; Executive
Orders 11246, 11375, and 12086; the California Fair Employment Practices Act; and any other
applicable federal and state laws and regulations hereafter enacted. Tenant will not
discriminate against any employee or applicant for employment on any basis prohibited by law.

Tenant shall submit to City a current Work Force Report or a current Equal Employment
Opportunity (EEO) Plan as required by Section 22.2705 of the San Diego Municipal Code,
which sets forth the actions that Tenant will take to achieve the City's commitment to equal
employment opportunities.

Tenant shall insert the foregoing provisions in all subcontracts for any work covered by
this Sublease so that such provisions will be binding upon each subcontractor. Tenant agrees
compliance with EEO provisions flowing from the authority of Landlord, Tenant and City will be
implemented, monitored, and reviewed by the City's Equal Opportunity Contracting Program
staff.

13.3 Local Business and Employment. Tenant acknowledges City seeks to promote
employment and business opportunities for local residents and firms in all City of San Diego
contracts. Tenant shall, to the extent legally possible, solicit applications for employment, and
bids and proposals for SUbcontracts, for work associated with this Sublease from local residents
and firms as opportunities occur. Tenant shall hire qualified local residents and firms whenever
feasible. .

Tenant understands failure to comply with the above requirements and/or submitting
false information in response to these requirements may result in termination of this Sublease
and debarment from participating in City of San Diego contracts for a period of not less than one
(1) year.

13.4 City Employee Participation Policy: Tenant-acknowledqes it is the policy of City
that all City contracts, agreements, or leases with consultants, vendors, or City's lessees shall
include a condition that the contract, agreement, or lease may, at the sole option of City, be
unilaterally and immediately terminated by City if the contractor or lessee employs an individual
who, within the twelve months immediately preceding the employment, did in his/her capacity as a
City officer or employee participate in negotiations with or otherwise have an'intluence on the
recommendation made to the City Council in connection with the selection of the contractor or
lessee. It is not the intent of this policy that these provisions apply to members of the City Council.
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• •13.5 Drug-free Workplace: Tenant shall abide by the omnibus drug legislation passed by
Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free
workplace by doing all of the following:

a. Publish a statement notifying employees that the unlawful manufacture,
distribution, dispensation, possession, or use of controlled substances are
prohibited on the Premises and specifying the actions that will be taken
against employees for violations of the prohibition.

b. Establishing a .drug-free awareness program to inform employees about all
of the following:

1. The dangers of drug abuse in the workplace.

2. Tenant's policy of maintaining a drug-free workplace.

3. Any available drug counseling, rehabilitation, and employee
assistance programs.

4. The penalties that may be imposed upon employees for drug abuse
violations.

c. Tenant shall include language in each sublease agreement which indicates
Tenant's agreement to abide by the provisions of a drug-free workplace.
Tenant and its sublessees shall be individually responsible for their own
drug-free workplace programs.

13.6 Disabled Access Compliance: LESSEE shall comply with the California
Govemment Code, Sections 11135-11139.5; the Federal Rehabilitation Act of 1973, Section 504,
Title V; the Americans with Disabilities Act of 1990 (ADA); and any other applicable state and
federal laws and regulations hereafter enacted protecting the rights of people with disabilities.
LESSEE'S compliance shall include, but not necessarily be limited to, the following:

a. Tenant shall not discriminate against qualified persons with disabilities in any
aspects of employment; including recruitment, hiring, promotions, conditions and
privileges of employment, training, compensation, benefits, discipline, layoffs, and
termination of employment.

b. No qualified individual with a disability may be excluded on the basis of disability
from participation in, or be denied the benefits of, services, programs, or activities of
Tenant.

c. Tenant shall post a statement addressing the requirements of the ADA in a
prominent place at the work site.

d. Where required by law, Tenant shall comply with City's disabled access
requirements by bringing up to code and making accessible any areas of the
Premises which deny access to disabled persons. All such improvements and
alterations shall be at the sole cost of Tenant.
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• •e. Tenant shall include language in each sublease agreement which indicates
Tenant's sublessee's agreement to abide by the foregoing provisions. Tenant and
Tenant's strblesseesshall be individually responsible for their own ADA employment
programs.

Tenant understands failure to comply with the above requirements and/or SUbmitting false
information in response to these requirements shall constitute a default under this Sublease.

13.7 Transient Slip (or Mooring) Facilities: Tenant shall provide, in compliance with
City's Transient Slip Facilities requirements, five (5) slips (or moorings, depending on the type of
facilities offered), or two percent (2%) of the total number of slips (or moorings) maintained by
Tenant, whichever number is larger, specially marked for use by transient boats. In no event shall
these slips (or moorings) designated for transients be rented or occupied by the same person or
boat for longer than seventy-two (72) consecutive hours. It is the intent of this condition to provide
overnight slip (or mooring) space for boats normally berthing outside the Mission Bay area, Any
method of circumventing this provision in violation of the intent herein expressed shall be construed
as a breach of this condition and may result in termination of the Sublease.

13.8 Damaged Equipment: LESSEE shall salvage within twenty-four (24) hours any
property, real or personal, of Tenant's declared by Landlord or City to be a menace to navigation or
a nuisance within Mission Bay, and to salvage or cause to be salvaged any sunken vessel or
property upon the Premises, irrespective of ownership. Landlord and/or City may require any boats
not kept in a clean and operable condition be removed from the Premises.

13.9 Living on Board Vessels: Tenant shall be responsible for the enforcement, both
within and in connection with the Premises, of the following "living on board vessels" regulation:

"It is unlawful for any person to remain ovemight on board any vessel in Mission Bay Park
unless the vessel has a functional, self-contained toilet on board that does not discharge
into the waters of the Bay. It is unlawful for any owner of any vessel to occupy it or allow it '
to be occupied overnight in Mission Bay Park for a period of more than ninety (90) days,
whether successive or cumulative, during anyone calendar year. A vessel is presumed to
be occupied overnight when there are one or more persons on board after midnight. The
lessees of land in Mission Bay Park are primarily responsible for the enforcement of this
subsection, 63.25.71 (a), on the water abutting their leased lands."

The above living on board vessels regUlation is presently set forth in San Diego Municipal
Code Section 63.25.71, "Uving on Board Vessels, Overnight Anchorage Regulated," and is subject
to amendment or modification by the City Council. Tenantshall comply or secure compliance with
any amendment or modification to this Municipal Code provision.

13.10 Trash and Refuse: Tenant shall provide containers on or immediately adjacent to
the Premises to receive trash and refuse generated aboard vessels using Tenant's docking or
launching facilities. Refuse containers shall be located so as to be conveniently used by occupants
of vessels using Tenant's facilities and shall be of sufficient size and number to contain the refuse
generated aboard all vessels using Tenant's facilities. The containers shall be covered and
emptied regularly enough to prevent them from overflowing or creating unhealthful, unsightly, or
. unsanitary conditions. The contents of the containers shall be disposed of by Tenant or others
acting pursuant to Tenant's direction at authorized landfills or other garbage reception areas as
provided under law applicable at the time of collection.

20



• •13.11 Food Packaging: Tenant shall not, after the effective date of this Sublease,
provide to its customers any prepared food in polystyrene foam food packaging, nor shall Tenant
obtain or keep any polystyrene foam food packaging of a type, design, and condition suited for
providing prepared food to its customers for consumption off the Premises.

Tenant's food packaging for prepared food to be consumed on the Premises or for takeout
food shall be biodegradable, and Tenant shall provide upon demand evidence in the form of paid
invoices to indicate the purchase of biodegradable containers in amounts sufficient to indicate
compliance with this section. Tenant's food packaging for prepared food to be consumed off the
Premises shall be biodegradable unless Tenant demonstrates to the satisfaction of Landlord and
City that biodegradable food packaging materials are not available for purchase in the quantities
required by Tenant. In the event biodegradable food packaging materials are not available for
purchase in the quantities required by Tenant, Tenant may limit its use of the packaging to the
amount actually available.

For purposes of this Sublease, the following definitions are applicable:

a. "Prepared food" means foods or beverages which are prepared on the Premises by
cooking, chopping, slicing, mixing, freezing or squeezing, and which require no
further preparation to be consumed. .

b. "Food packaging" means all bags, sacks, wrapping, containers, bowls, plates, trays,
cartons, cups, straws and lids which are not intended for reuse, on or in which any
foods or beverages are placed or packaged on the Premises.

c. 'Takeout food" means prepared foods or beverages requiring no further preparation
to be consumed and which are purchased in order to be consumed off the
Premises.

13.12 Local Coastal Program: Should a local coastal program (hereinafter the "Local
Coastal Program'? ever be adopted for the Mission Bay Park segment of City's Local Coastal
Program, and should the Local Coastal Program provide for the collection of a traffic impact
mitigation fee from commercial lessees in Mission Bay Park to fund all or a portion of the cost of a
beach shuttle or other substantially similar public access improvements, Tenant agrees to
contribute its fair and equitable share, as calculated pursuant to.the Local Coastal Program, to such
a traffic impact mitigation program; provided that the amount payable by Tenant shall be
reasonable and shall not exceed the amount Tenant would have paid had the entire amount to be
funded by traffic impact mitigation fees been reasonably, equitably, and fairly apportioned among all
of the commercial lessees in Mission Bay Park. This section shall not be altered or amended
without the prior written approval of the California Coastal Commission or an amendment to
California Coastal Permit No. 6-93-75/EL. .

13.13 Public Access/Parking: Tenant shall allow at all times general public access
throughout the Premises including the parking and the perimeter walkways unless closure is
allowed with the City Manager's prior consent based upon evidence from Tenant reasonable safety
precautions require limited closure, or to the extent required to provide adequate parking for
Tenant's tenants and customers during periods of high seasonal demand. Throughout the term of
the Sublease, Landlord shall have the exclusive right to regulate parking at the Premises, inclUding
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• •the right to provide free parking to Landlord's tenants and customers and to limit or otherwise
restrict use of the parking lot(s}.

13.14 Operation of Facilities: Tenant shall operate the Premises and associated
facilities continuously and without interruption after the Premises are opened for operation during
the Term of this Sublease. A regular schedule of days and hours of operation shall be established
by Tenant to best serve the public. The schedule shall be subject to the approval of Landlord and
the City Manager. Tenant shall diligently and in a creditable manner furnish services to the public
in conformity with the general rules and regulations of City. The type and quality of service
fumished by Tenant shall qualify for the conditions and requirements of the UN Card issued by the
Department of Health to operators of fast food handling establishments.

ARTICLE XN • MISCELLANEOUS

14.1 Notices: Notices and demands required or permitted to be given hereunder may
be given by personal delivery to either party or any officer or other representative of the party to be
notified, or may be sent by recognized overnight courier or certified mail, retum receipt requested,
addressed, postage prepaid, to the address set forth in Sections 1.1.3 and 1.1.5 hereof. Notices
and demands shall be deemed to have been given upon the date of delivery.

14.2 Successors and Assigns: Subject to Article IX, all covenants, promises,
conditions, representations, and agreements herein contained shall be binding upon, apply, and
inure to the parties hereto and their respective heirs, executors, administrators, successors, and
permitted assigns.

14.3 Time is of the Essence: The time of the performance of all of the covenants,
conditions, and agreements of this Sublease is of the essence;

14.4 Relationship of Parties: Nothing herein shall be construed so as to constitute a
joint venture or partnership between Landlord and Tenant.

14.5 Waiver: One or more waivers of any covenant or condition by either party shall not
be construed as a waiver of a subsequent breach of the same or any other covenant or condition,
and the consent or approval by either party to or of any act by the other party requiring the
approving or consenting party's consent or approval shall not be construed to waive or render
unnecessary any further consent or approval to or of any subsequent similar act by the other party.

14.6 Force Majeure: In the event either party shall be delayed or hindered in, or
prevented from, the performance of any work, service, or other act required under this Sublease to . ,
be performed by the party and such delay or hindrance is due to strikes, lockouts, acts of God,
govemmental restrictions, enemy act, civil commotion, unavoidable fire or other casualty, or other
causes of a like nature beyond the control of the party so delayed or hindered, then performance of
such work, service, or other act shall be excused for the period of such delay and the period for the
performance of such work, service, or other act shall be extended for a period equivalent to the
period of such delay. In no event shall such delay constitute a termination or extension of this
Sublease. The provisions of this Paragraph shall not operate to excuse Tenant from the prompt
payment of Rent as due under any provision hereof.
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• •14.7 Governing Law: This Sublease shall be construed under the laws of the State of
California. Venue of any action to enforce or interpret this Agreement shall be in the San Diego
County Superior Court or in the United States District Court for the Southern District of California.

14.8 Attorney Fees: In the event the parties hereto become involved in any action or
proceeding arising out of or in connection with this subleese.the Premises or the Project
(including, without limitation, the enforcement or interpretation of this Sublease or either party's
rights, duties or obligations hereunder), the prevailing party shall, subject to the provisions of local
law, be entitled to recover from the non-prevailing party all reasonable expenses of attorney's fees
and costs, expenses and disbursements reasonably incurred by the prevailing party in such acfion
or proceeding, without the necessity for a cross-action by the prevailing party. Such reimbursement
shall include all such expenses reasonably incurred prior to and at any such trial or proceeding and
at all levels of appeal and post judgment proceedings.

14.9 Partiallnvaliditv: If any provision of this Sublease or the application thereof to any.
person or circumstance shall to any extent be held invalid, then the remainder of this Sublease, or
the application of such provision to persons or circumstances other than those as to which it is held
invalid, shall not be affected, and each provlslon of this Sublease shall be valid and enforced to the
fullest extent permitted by law.

14.10 Entire Agreement: This Sublease and the Exhibits attached to it constitute the
sole and exclusive agreement between the parties with respect to the Premises; provided,
however, this Sublease shall be subordinate to the Master Lease and the terms of the Master
Lease shall bind Tenant. To the extent this Sublease is inconsistent with the Master Lease or any
future modification(s) of the Master Lease, the provisions of the Master Lease shall control. No
amendments, modifications of or supplements of this Sublease shall be effective unless in writing
and signed by Landlord and Tenant.

IN WITNESS WHEREOF this Sublease has been executed and made effective as of the
day and year first above written.

LANDLO.RD: SEAFORTH SPORTFISHING CORPORATION, a
California corporation,

B~~
t=RANK LOPRES E, President

TENANT:
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• •EXHIBIT "A"

PROJECT AND PREMISES DESCRIPTION
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