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The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master Lease)
entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, dated September 8,
1997, as amended, hereby consents to that certain Rental Agreement (Sublease), dated May 26,
2006, attached hereto, between the above LESSEE (SUBLESSOR) and

BALBOA PARK CULTURAL PARTNERSHIP

(SUBLESSEE). The Sublease shall be subordinate to the Master Lease in all respects. CITY is
merely approving SUBLESSEE and the proposed use, and all terms and conditions of the Master
Lease shall control and supersede any inconsistent or contrary provisions in the Sublease. CITY
is not bound by any term or condition in the Sublease which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

1. ASSIGNMENT AND SUBLEASING: SUBLESSEE shall not assign the Sublease or
sublet the subleased premises or any part of the subleased premises without the prior
written consent of CITY. An assignment by operation of law shall automatically terminate
the Sublease.

2. HOLD HARMLESS: SUBLESSEE shall assume the defense of, indemnify, and hold
harmless CITY, its elected officials, officers, employees, agents, and representatives from
all claims, expenses, and liability of every nature, directly or indirectly arising from or
alleged to have arisen from the operations conducted on the subleased premises, the
condition of the subleased premises, or from any act or omission of SUBLESSEE, its
agents and invitees; provided, however, SUBLESSEE’S duty to indemnify and hold
harmless shall not include any claims or liability arising from the established active
negligence, sole negligence, or sole willful misconduct of CITY, its elected officials,
officers, employees, agents, and representatives.

3. INSURANCE: SUBLESSEE shall be insured by an insurance carrier acceptable to CITY
against loss from public liability arising from the use or condition of or operation
conducted on the subleased premises. Minimum coverage shall be two million dollars
($2,000,000) combined single limit liability per occurrence. A copy of the policy of
insurance shall be filed with CITY and shall, by separate endorsement, name “The City of
San Diego, its elected officials, officers, employees, agents, and representatives” as
additional insureds. The policy shall specify that the policy may not be terminated,
altered, or canceled without thirty (30) days prior written notice to CITY by the insurance
company.
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4. LEGAL PROCEEDINGS: Should it become necessary for CITY to commence legal
proceedings to collect rent, recover possession, or enforce any Gther provision of this
consent, the Master Lease, or the Sublease, the prevailing party shall be entitled to an
award of reasonable legal costs, including court and attorneys’ fees.

ASSUMPTION: SUBLESSEE agrees to assume the rights and obligations of the Master
Lease and to keep and perform all covenants, conditions, and provisions of the Master
Lease which are applicable to the rights acquired.

THE CITY OF SAN DIEGO, a municipal corporation

pe_202¢]02 e Dt A

David A. Sandoval, D'eputy Director N
Real Estate Assets Department

HOUSE OF HOSPITALITY ASSOCIATION, a California
nonprofit corporation .

Date__ A-/35.0T By_/ 5/11127‘;/“.\-/—7\
David Kinney, E(xgcuﬂ\ﬁ DirectorQ

BALBOA PARK CULTURAL PARTNERSHIP, a
California nonprofit corporation

Date ‘9‘/ / 5-1/ 07 By W &/ Gy —

David Lang, Executive Difsttor

APPROVED AS TO FORM AND LEGALITY:

MICHAEL J. AGUIRRE, City Attorney

Date 2\ \G\ \ O\ By C /QQ)\

Deputy City Attorney

PC/cj
12/29/06
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RENTAL AGREEMENT

This Rental Agreement (this "Agreement") is made as of May 26, 2006, by and between the HOUSE
OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION
("LANDLORD") and BALBOA PARK CULTURAL PARTNERSHP (“TENANT™).
1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from LANDLORD, on
the terms and conditions hereinafter set forth, that certain real property commonly known as Suite No. 11 of the
House of Hospitality, located in Balboa Park, San Diego, California (the "Premises”).

2. SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that certain Nonprofit Lease
dated as of September 8, 1997, Document No, RR-289141, between the City of San Diego (the "City"), as

-landlord, and LANDLORD, as tenant (the "Master Lease"). A copy of the master lease is attached as Exhibit

“B”. This Agreement is subject and subordinate to all of the covenants and conditions of the Master Lease
notwithstanding any provision hereof contrary to or in conflict with the Master Léase.

3. TERM

The term of this Agreement shail be for 60 months, commencing on July 1, 2006, (“Commencement Date"),
and terminating on June 30, 2011, (“Termination Date™), unless sooner terminated as hereinafter provided.
TENANT may, at TENANT’s option, extend the initial term of this Lease for five (5) periods of one (1) year,
(each such period referred to as an “Extension Term”), subjectjto all the provisions of this Lease, except for any
further extensions of the Term. The Extension Term shall commence at the expiration of the Initial Term, or the
previous Extension Term, as the case may be, and shall terminate on the last day prior to the first anniversary of
the date of commencement of the Extension Term, unless sooner terminated as provided herein. At least ninety
(90) days before the last day of the Initial Term or tbe current Extension Term, as the case ma be, TENANT
shall give LANDLORD written notice irrevocably exercising the option.

4. RENT

TENANT shall pay to LANDLORD the sum of $0.95 per foot per month, in advance, on the first day of each
month during the term of this Agreement, as monthly rent for the Premises. Rent shall be payable without
notice or demand and without any deduction, off-set or abatement in lawful money of the United States to
LANDLORD at the address stated herein for notices or to such other persons or such other places as
LANDLORD may designate to TENANT in writing. The monthly total shall be $471.20.

The rent shail be adjusted on each anniversary of the commencement date of this Agreement
("Adjustment Date") to reflect any upward change in the Index, as defined below. The adjustment shall be
calculated by multiplying the rent in effect as of the commencement date by a fraction, the numerator of which
shall be the Index most recently published prior to the Adjustment Date and the denominator of which shall be
the Index most recently published prior to the commencement date. In no event shall the rent for any
subsequent year be reduced below the rent for the year immediately preceding the Adjustment Date.
Notwithstanding the foregoing, however, in no event shall the increase to monthly rent provided above in this
section 4 be greater than five percent (5%) of the rent payable for the month immediately preceding the
applicable adjustment date. LANDLORD shall give written notice to TENANT indicating the amount of the
adjustment and manner of computation of same as soon as the information becomes available to LANDLORD.
Delay in notification of the amount of adjustment shall not affect TENANT's obligation to pay the rent as
previously adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers (All Items) -
for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as published by the U.S.



Department of Labor, Bureau of Labor Statistics (the "Index"). If the Index is calculated from a base different
from the base period 1982-84 = 100, the base figure used for calculating the adjustment percentage shall first be
converted under a formula suppiied by the Bureau of Labor Statistics. If the Index shall no longer be published,
another index generally recognized as authoritative shall be substituted by LANDLORD.

5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other purpose without
LANDLORD's prior written consent: offices, storage, art education studios, classes and related uses for Balboa
Park activities and projects.

TENANT shall not do, bring or keep anything in or about the Premises that will cause a cancellation of
any insurance covering the Premises or the House of Hospitality. [f the rate of any insurance carried by
LANDLORD is increased as a result of TENANT's use, TENANT shall pay to LANDLORD within ten (10)
days after written demand from LANDLORD, the amount of any such increase. TENANT shall comply with
all laws, rules, and regulations relating to the condition, use, or occupancy of the Premises by TENANT during
the term of this Agreement. TENANT shall not use or permit the use of the Premises in any manner that will
tend to create waste or a nuisance or which shall unreasonably disturb any other tenant. TENANT shall not use

- the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed on the Premises
or any portion thereof, without the prior written consent of LANDLORD and without first obtaining an
approved policy of insurance for such purpose. TENANT shall not servé foeds or drinks from the Premises
other than light refreshments, or permit the Premises or any portion thereof to be used for the service of any
foods or drinks other than light refreshments, without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in violation of any law or regulation in,
on, under, or from the Premises. A release shall include but not be limited to any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing of
hazardous substances. "Hazardous substances" shall mean those hazardous substances listed by the
Environmental Protection Agency in regularly released reports and any other substances incorporated into
California's list of hazardous substances. A copy of the presently effective EPA and California lists are on file
in the Office of the City Clerk as Document 769704-1 and by this reference incorporated herein. In the event of
any release of a hazardous substance due to TENANT’S operation on premises, TENANT shall be responsible
for all costs of remediation and removal of such substances in accordance with all applicable rules and
regulations of governmental authorities. TENANT agrees to assume the defense of, indemnify, and hold
LANDLORD and the City harmless from any and all claims, costs, and expenses related to environmental
liabilities to the extent resulting from TENANT'S operations on the Premises, including but not limited to costs
of environmental assessments, cost or remediation and removal, any necessary response costs, damages for
injury to natural resources or the public, and costs of any health assessment or health effect studies.
Notwithstanding the foregoing, however, TENANT’s obligation to indemnify LANDLORD and the city shall
not apply to any claim to the extent arising from or in connection with any negligent or intentional conduct of
the indemnified party or of any agent, contractor, employee or invitee of such party.

TENANT shall be required to abide by the omnibus drug legislation passed by United State's Congress
on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free workplace by doing ail of
the following:

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation,
possession, or use of controiled substances are prohibited on the Premises and specifying the actions that will be
taken against employees for violations of the prohibition.

(b) Establishing a drug-free awareness program to inform employees about all of the following:
(D The dangers of drug abuse in the workplace.

{ii) The TENANT's policy of maintaining a drug-free workplace.



(iii) Any available drug counseling, rehabilitation, and employee assistance programs.
(iv) The penalties that may be imposed upon employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for political
activities as described in the Master Lease.

6. ACCEPTANCE; AS IS CONDITION

LANDLORD warrants to TENANT that as of the Commencement Date the building has been
constructed in full compliance with all laws, regulations and ordinances, including, without limitation, laws
pertaining to disabled access and laws pertaining to hazardous substances (as defined in Section 5) in order to
make the Premises and the building suitable for public use and occupancy. In addition, LANDLORD warrants
to TENANT that as of the Commencement Date, the Premises do not contain any hazardous substances.
LANLORD shall be fully responsible for making all alterations and repairs to the building, at its cost and
expense, required in order to comply with the Americans with Disabilites Act of 1990, 42 U.S.C. 12101, et seq.,
as amended, or required to remove any hazardous substances discovered to have existed in the Premises prior to
the Commencement Date. Subject to the foregoing warranty, TENANT hereby accepts the Premises in the

" condition existing as of the date that TENANT possesses the Premises, subject to all applicable city, municipal,
county and state laws, ordinances and regulations governing the use of the Premises. TENANT has
independently inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this Agreement.
TENANT hereby acknowledges that neither LANDLORD nor LANDLORD's agents have made any
representations or warrantees to TENANT as to the suitability of the Premises for the conduct of TENANT's
activities and business.

7. ALTERATIONS

TENANT shall have the right to construct on and within the Premises all of the improvements,
modifications and additions depicted on the attached Exhibit “C” (“Tenant Improvements™) without the
obligation to provide a performance bond as provided below. The Tenant Improvements shall include a
demising wall separating the Premises from the contiguous suite. TENANT shall not, without LANDLORD's
and the City's prior written consent, make any alterations, improvements or additions in or about the Premises.
Any such aiterations, improvements or additions shall be completed in accordance with the Design Manual for
the House of Hospitality. LANDLORD may require TENANT to remove any such alterations, improvements,
or additions (but not any portion of the Tenant Improvements) at the expiration of the term of this Agreement,
and to restore the Premises to condition existing after construction of the Tenant Improvements by giving
TENANT written notice prior to or upon the expiration of the term of this Agreement that LANDLORD
requires TENANT to remove any such alterations, improvements or additions. Unless LANDLORD requires
their removal, all alterations, improvements or additions which are made on the Premises by TENANT shall
become the property of the LANDLORD and remain upon and be surrendered with the Premises at the
expiration of the term of this Agreement. Notwithstanding the provisions of this paragraph, TENANT's trade
fixtures, furniture, equipment and other machinery, other than that which is affixed to the Premises so that it
cannot be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises, TENANT
shall notify LANDLORD in writing of the expected date of the commencement of such work so that
LANDLORD can post and record the appropriate notices of non-responsibility to protect LANDLORD from
any mechanic's liens, materialmen's liens, or any other liens. In any event, TENANT shall pay, when due, all
claims for labor or material furnished to TENANT or claimed to have been furnished to TENANT or
TENANT's agent or contractors in connection with work of any character performed or claimed to have been
performed on the Premises by or at the direction of TENANT. TENANT shall have the right to contest the
validity of any such lien if, immediately on demand by LANDLORD, TENANT procures and records a'lien
release bond meeting the requirements of California Civil Code Section 3143.



Whenever there is any construction to be performed on the Premises, TENANT shall deposit with
LANDLORD prior to commencement of said construction, a faithful performance bond in the amount of one
hundred percent (100%) of the estimated construction cost of the work to be performed. The bond may be in
cash or may be a corporate surety bond or other security satisfactory to LANDLORD. The bond shall insure
that the construction commenced by TENANT shall be completed in accordance with the plans approved by
LANDLORD and the City or, at the option of LANDLORD, that the uncompleted construction shall be
removed and the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be placed in an
escrow or other trust approved by LANDLORD.

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an insurance carrier
acceptable to LANDLORD and the City (a) public liability insurance protecting against loss from public
liability arising from the use or condition of, or operations conducted on, the Premises with minimum coverage
of $1,000,000 COMBINED SINGLELIMIT LIABILITY with minimum coverage of $250,000. A copy of the
policy or policies of insurance shall be filed with LANDLORD and the City and shall name "House of
Hospitality Association, Inc." and the "City of San Diego" as additional insureds. Said policy shall specify that

" the policy may not be terminated, altered or canceled without 30 (thirty) days prior written notice to
LANDLORD and to the City by the insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but shall not be
required to, procure and maintain the same at the expense of TENANT and the cost thereof, together with
interest thereon at the rate of ten percent (10%) per annum, shall become due and payable as additional rent to
LANDLORD together with TENANT's next rent installment.

LANDLORD shall be obligated to maintain during the entire term of this Agreement all of the
insurance coverage required of lessee in the master lease.

TENANT and LANDLORD each release each other and waive any and all rights of recovery against
the other, and against the officers, employees, agents, and representatives of the other, for loss of or damage to
such waiving party or its property or the property of others under its control, where such loss or damage is
insured or is required to be insured by this Agreement. Each party shall cause each insurance policy obtained
by it hereunder to provide that the insurance company waives all right of recovery by way of subrogation
against either party in connection with any damage covered by any such policy.

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of, indemnify and save harmless LANDLORD and the City from
all claims, expenses and liability of every nature, to the extent arising from, or alleged to have arisen from, the
operations conducted on the Premises, from the condition of the Premises, or from any act or omission of
TENANT, its agents and invitees. LANDLORD shall defend, indemnify and hold TENANT harmless from and
against any and all claims for damages, expenses and liability to the extent arising from, or alleged to have
arisen from, any act or omission of LANDLORD, its agents and invitees.

Except for LANDLORD's negligent conduct, TENANT hereby agrees that LANDLORD and the City
shall not be liable for any injury to TENANT's business or loss of income therefrom or for damage to the goods,
wares, merchandise, or other property of TENANT, TENANT's employees, invitees, customers or any other
person in or about the Premises; nor shall LANDLORD or the City be liable for injury to the person of
TENANT, TENANT's employees, agents, contractors, or invitees, whether such damage or injury is caused by
or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other
defect of pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any other
cause, whether such damage results from conditions arising upon the Premises or upon other portions of the
House of Hospitality, or from any other sources or places. LANDLORD shall not be liable to TENANT for any
damage arising from any act or neglect of any other tenant of the House of Hospitality.



10. ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage, or otherwise
transfer or encumber all or any part of TENANT's interest in this Agreement or in the Premises without the
prior wriften consent of LANDLORD and the City. Any attempted assignment, transfer, mortgage,
encumbrance, or subletting without such consent shall be void and shall constitute a breach of this Agreement.
An assignment by operation of law shall automatically terminate this Agreement.

Regardless of LANDLORD's or the City's consent, no subletting or assignment shall release TENANT
of TENANT's obligation to pay the rent and to perform all other obligations to be performed by TENANT
hereunder for the term of this Agreement. The acceptance of rent by LANDLORD from any other person shall
not be deemed a waiver by LANDLORD of any provision hereof. Consent to one assignment or subletting shall
not be deemed consent to any subsequent assignment or subietting.

11, DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and breach of this
Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for five (5) business days after written notice has
been given to TENANT.

(ii) Failure to perform any other provision of this Agreement if the failure to perform is not cured within
thirty (30) days after written notice thereof has been given to TENANT by LANDLORD. If the default cannot
reasonably be cured within said thirty (30) day period, TENANT shall not be in default under this Agreement if
TENANT commences to cure the default within the thirty (30) day period and diligently prosecutes the same to
completion.

(iii)  The making by TENANT of any general assignment, or general arrangement, for the benefit of
creditors; the filing by or against TENANT of a petition to have TENANT adjudged a bankrupt or a petition for
reorganization or arrangement under any law relating to bankruptcy uniess the same is dismissed within sixty
{(60) days following the filing of such petition; the appointment of a trustee or receiver to take possession of
substantially all of TENANT's assets located at the Premises or of TENANT's interest in this Agreement, where
possession is not restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT"s assets located at the Premises or of TENANT's interest in this
Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable provision of this
Agreement and shall demand that TENANT perform the provision of this Agreement or pay the rent that is in
arrears, as the case may be, within the applicable period of time. No such notice shall be deemed a forfeiture or
a termination of this Agreement unless LANDLORD so elects in the notice.

(b)  LANDLORD'S REMEDIES

LANDLORD shail have the following remedies if TENANT commits a default under this-Agreement.
These remedies are not exclusive but are cumulative and in addition to any remedies now or hereafter allowed
by law.

LANDLORD can continue this Agreement in full force and effect, and the Agreement will continue in
effect so long as LANDLORD does not terminate TENANT's right to possession, and LANDLORD shall have
the right to collect rent when due. During the period that TENANT is in default, LANDLORD can enter the
Premises and relet them, or any part of them, to third parties for TENANT's account. TENANT shall be liable
immediately to LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker's commissions, expenses of remodeling the Premises required by the reletting, costs of repair



and like costs. Reletting can be for a period shorter or longer than the remaining term of this Agreement.
TENANT shall pay to LANDLORD the rent due under this Agreement on the date the rent is due, less the rent
LANDLORD receives from any reletting. No act by LANDLORD allowed by this paragraph shall terminate
this Agreement unless LANDLORD notifies TENANT that LANDLORD elects to terminate this Agreement.
After TENANT's default and for so long as LANDLORD has not terminated TENANTs right to possession of
the Premises, if TENANT obtains LANDLORD's and the City's consent, TENANT shall bave the right to
assign or sublet its interest in this Agreement, but TENANT shall not be released from liability hereunder.
LANDLORD's and the City's consent to the proposed assignment or subletting shall not be unreasonably
withheld.

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that LANDLORD
receives from such reletting shall apply first to the payment of any indebtedness from TENANT to
LANDLORD cther than the rent due from TENANT to LANDLORD; secondly to all costs, including
maintenance, incurred by LANDLORD in such reletting; and third, to any rent due and unpaid under this
Agreement. After deducting the payments referred to in this paragraph, any sum remaining from the rent
LANDLORD receives from such reletting shall be held by LANDLORD and applied in payment of future rent
as rent becomes due under this Agreement. In no event shall TENANT be entitled to any excess rent received
by LANDLORD. If, on the date rent is due under this Agreement, the rent received from the reletting is less

~ than the rent due on that date, TENANT shall pay to LANDLORD, as additional rent, in addition to the
remaining rent due, all costs, including maintenance, that LANDLORD shall have incurred in reletting that
- remain’after applying the rent received from the reletting as provided in this paragraph.

LANDLORD can, at it's option, terminate TENANTs right to possession of the Premises at any time.
No act by LANDLORD other than giving written notice to TENANT shall terminate this Agreement. Acts of
maintenance, efforts to relet the Premises, or the appointment of a receiver on LANDLORD's initiative to
protect LANDLORD's interest in this Agreement shall not constitute a termination of TENANT's right to
possession. In the event of such termination, LANDLORD has the right to recover from TENANT the
following:

(i) The worth at the time of award of the unpaid rent which had been earned at the time of the termination
of this Agreement;

(ii) The worth at the time of award of the amount by which the unpaid rent which would have been earned
after the date of the termination of this Agreement until the time of the award exceeds the amount of such rental
loss that TENANT proves could have been reasonably avoided;

(iii)  The worth at the time of award of the amount by which the unpaid rent for the balance of the term after
the time of the award exceeds the amount of such rental loss that TENANT proves could have been reasonably
avoided; and

(iv)  Any other amount necessary to compensate LANDLORD for all detriment proximately caused by
TENANTS failure to perform its obligations under this Agreement or which in the ordinary course of things
would be likely to result therefrom.

The "worth at the time of award,” as used in (1) and (2) of this paragraph is to be computed by
allowing interest at the maximum legal rate. The "worth at the time of the award" as referred to in (3) of this
paragraph-is to be computed by discounting such amount at the discount rate of the Federal Reserve Bank of
San Francisco at the time of award, plus one (1%) percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have the additional
right to have a receiver appointed to collect rent and conduct TENANT's business. Neither the filing of a
petition for the appointment of a receiver nor the appointment itself shall constitute an election by LANDLORD
to terminate this Agreement.

LANDLORD at any time after TENANT commits a default, can cure the defauit at TENANT'Ss cost
and expense. If LANDLORD at any time, by reason of TENANT's default, pays any sum or does any act that



requires the payment of any sum, the sum paid by LANDLORD shall be due immediately from TENANT to
LANDLORD at the time the sum is paid, and if paid at a later date shall bear interest at ten percent (10%) per
annum from the date the sum is paid by LANDLORD until LANDLORD is reimbursed by TENANT. The
summn, together with interest thereon, shall be considered additional rent.

12. SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT shall surrender
the Premises to LANDLORD in good condition, broom clean, ordinary wear and tear excepted. TENANT shall
remove all of its fixtures, furnishings and equipment on the Premises, and, if required by LANDLORD, any
alterations, improvements and additions made by TENANT to the Premises (except the Tenant Improvements),
prior to the expiration of the term of this Agreement. If TENANT fails to surrender the Premises to
LANDLORD on the expiration of this Agreement as required by this paragraph, TENANT shall hold
LANDLORD harmiess from all damages resulting from TENANT's failure to vacate the Premises, including,
without limitation, claims made by any succeeding tenant resulting from TENANT's failure to surrender the
Premises. "

13. HOLDING OVER

If TENANT, with LANDLORD's and the City's consent, remains in possession of the Premises after
the expiration or termination of the term of this Agreement, such possession by TENANT shall be deemed to be
a tepancy from month-to-month at a rent in the amount of the last monthly rent plus all other charges payable
hereunder, and upon all other provisions of this lease.

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall inure to the
benefit of each of the parties hereto, their heirs, personal representatives, successors and assigns.

15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or declaration of any kind,
it shall be in writing and served either personally or sent by registered or certified United States mail, postage
prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT; House of Hospitality Association, Inc.

1549 El Prado
Balboa Park

San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : Balboa Park Cultural Parmersip
1549 El Prado
San Diego, CA 92101

Such notice shall be deemed to be received when served, if personally served, and upon the expiration
of forty-eight (48) hours from the time of mailing, if mailed as provided for in this paragraph.

16. LANDLORD'S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD's agent shall have the right to enter the Premises at all reasonable
times after twenty-four (24) hours notice to TENANT for the purpose of inspecting same, and making such
alterations, repairs, improvements or additions to the Premises or to the House of Hospitality as LANDLORD
may deem necessary or desirable. .



17. ATTORNEY'S FEES

In the event of any litigation or arbitration regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys' fees. ’

-

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any other provision
hereof or of any subsequent breach by TENANT of the same or any other provision. LANDLORD's consent to
or approval of any act shall not be deemed to render unnecessary the obtaining of LANDLORD's consent to or
approval of any subsequent act by TENANT. The acceptance of rent hereunder by LANDLORD shall not be a
waiver of any preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD's knowledge of such preceding breach at the time of -
its acceptance of such rent.

19. TIME -
Time is of the essence with respect to all provisions of this Agreement.

20. SEVERABILITY
The unenforceability, invalidity, or illegality of any provision of the Agreement shall not render the
other provisions hereof unenforceable, invalid or illegal.

21. COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a covenant and a
condition.

22. ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and shall not be
effective unless and until the City gives its approval. Upon execution of this Agreement by TENANT,
TENANT shail pay to LANDLORD the sum of Three Hundred Ten Dollars ($310.00) which LANDLORD
shall in turn pay to the City as an administrative processing fee.

23. NONDISCRIMINATION

The general public shall not be excluded from the Premises or any portion thereof nor shall TENANT
discriminate on the basis of race, color, creed, natioral origin, ancestry, sex, religious creed, marital status,
disability or age in it's use of the Premises.

TENANT agrees to comply with the California Government Code, Sections 11135-11139.5; the
Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities Act of 1990 (the
"ADA"); and any other applicable state and federal laws and regulations hereafter enacted protecting the rights
of people with disabilities. TENANT's compliance shall include but not necessarily be limited to the following:

(a) TENANT shall not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of employment, training,
compensation, benefits, discipline, layotfs, and termination of employment.

(b) No qualified individual with a disability may be excluded on the basis of disability from participation
in, or be denied the benefits of, services, programs, or activities of TENANT.

(¢) TENANT shall post a statement addressing the requirements of the ADA in a prominent place at the
work site.



(d) Where required by law, TENANT shall comply with the City's disabled access requirements by
bringing up to code and making accessible any areas of the Premises which deny access to disabled persons.
All such improvements and alterations shall be at the sole cost of TENANT.

24, RULES AND REGULATIONS

TENANT shall comply with all reasonable rules and regulations promulgated by LANDLORD with
respect to the House of Hospitality in effect as of the date of this Agreement. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy of the House

of Hospitality, subject to such approval of the City as may be required provided that TENANT is given a copy
of any such rules and/or regulations prior to the effective date thereof.

25. AUTHORITY

The persons executing this Agreement on behalf of LANDLORD and TENANT, respectively,
represent and warrant that they have the authority to execute this Agreement on behalf of LANDLORD and
TENANT, respectively.

IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the day
and year first above written. .

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.

TENANT:

e LA ’&i

By:

Its: Executive Director

Its: Executive Director
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master Lease)
entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE), and filed in the Office of the City Clerk as Document No. RR-289141, as amended,
hereby consents to that certain Sublease Agreement between the above LESSEE (SUBLESSOR)
and ) ,

SCHOOL IN THE PARK, SAN DIEGO STATE UNIVERSITY FOUNDATION

(SUBLESSEE) dated July 7, 2000, as amended by the First Amendment to Rental Agreement
Dated July 17, 2001. Said Sublease shall be subordinate to the Master Lease in all respects. The
CITY is merely approving the SUBLESSEE and the proposed use, and all terms and conditions
of the Master Lease shall control and supersede any inconsistent or contrary provisions in the
Sublease. The CITY is not bound by any term or condition in the Sublease which in any way
conflicts with or is additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions:

-——

SUBLESSEE shall use the Premises solely for the following Balboa Park-related >
activities and projects: offices, storage, and museum education studios and classes.
The Premises shall be used for no other purpose without CITY’S prior written
consent. -,

THE CITY OF SAN DIEGO

Date -3 o By("\_:“")/-;a- \’ﬂ %V’\

Supervisgr, Real EstateAssets Department ™

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Date. sﬁb By /My ok

Deputy City Attome@

[A\WPQQ00\CRAWFORD\CSA-HOSPITALITY ASSN.wpd
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RENTAL AGREEMENT
This Rental Agreement (this "Agreement”) is made as of July 7, 2000, by and between the HOUSE OF
HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION ("LANDLORD")
and SCHOOL IN THE PARK, SAN DIEGO STATE UNIVERSITY FOUNDATION ("TENANT").
1. PREMISES ‘

- + s+ ... LANDLORD hereby subleases to TENANT and TENANT hereby subleases from LANDLORD, on

. +i¢ .. the terms and conditions-hereinafter set forth, that certain real property commonly known as Suite No. 16 of the
.- -+ House of Hospitality, located in Balboa Park, San Diego, California (the "Premises”). 20 sq.

" Delay in notification of the amount of adjustment shill not affect TENANT's obligatian to pay the rent'as ™’

2.~ 'SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that certain Nonprofit Lease

- dated as of September 8;:1997, Document No. RR-289141, betweer: the City of San Diego (the *City™), a5 - .-
landlord, and LANDLORD, as tenant (the "Master Lease”). A copy of the master lease is attached as Exhibit
«“B”, This Agreement is subject and subordinate to all of the covenants and conditious of the Master Lease
notwithstanding any provision hereof contrary to or in conflict with the Master Lease.

3. TERM

" The texm of this Agreement shall be for twelve (12) months, commencing on July 17, 2000, (“Commencement

. Date?); and terminating on,July 16, 2001, (“Termination Date™), unless sooner terminated as hereinafter.

- provided. TENANT may, at TENANTs option, extend the initial term of this Lease for five (5) periods of one
(1) year, (each such period referred to as an.'Extension Term™), subject to all the provisions of this Lease,

+ except for any. further extensions of the-Term. The Extension Term shall commence at the expiration of the
Initial Term, or the previous Extension Term, as the case may be, and shall terminate’on the last day prior to the
fi-st anniversary of the date of commencement of the Extension Term, unless ssoner terminated as provided
herein. At least ninety (90) days before the last day of the Initial Term or the current Extension Term, as the
case ma be, TENANT shall give LANDLORD written notice irrevocably exercising the option.

4, RENT

. TENANT shali pay to LANDLORD the suru of $0.60 per foot per manth, in advance, on the first day of each
month during the term of this Agreement, as monthly rent for the Premises. Rent shall be payable without
notice or demand and without any deduction, off-set or abatement in lawful money of the United States to
LANDLORD at the address stated herein for notices or to such other persons or such other places as
LANDLORD may designate to TENANT in writing. The monthly total shall be $219.00.

The rent shali be adjusted on each anniversary of the commencement date of this Agreement
("Adjustment Date") to reflect any upward change in the Index, as defined below. The adjustment shall be
calculated by multiplying the rent in effect as of the commencement date by a fraction, the numerator of which
shall be the Index most recently published prior to the Adjustment Date and the denominator of which shall be -
the Index most recently published prior to the commencement date. In no event shall the rent for any s
subsequent year be reduced below the rent for the year immediately preceding the Adjustment Date. - '
Notwithstanding the foregoing, however, in no event shall the increase to monthly rent provided above in this
 section 4 be greater than five percent (5%) of the rent payable for the month immediately preceding the

. applicable adjustment date. LANDLORD shall give written notice to TENANT indicating the amount of the
-adjustment and maniier of computation of same as soon as the information becomes available to LANDLORD. -

previously adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For- L e
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consmners(All Items)- =~ 0.



® Estabhshmg a &ué-ﬁee awmmsprogmm to inform qﬁplayees about all of the fotlowmg o '

@)  Thedmgers ofdrugsbusein the workplace. = . . - eou T

for Los Angeles, Lang Beach and Riverside, based on the period 1982-84 =100 as published by the USS.

Department of Labor, Bureau of Labor Statistics (the "Index"). If the Index is calculated from a base different
from the base period 1982-84 = 100, the base figure used for calculating the adjustment percentage shall first be
converted under a formula supplied by the Bureau of Labor Statistics. 1fthe Index shall no longer be published,
another index generally recognized as autharitative shall be substituted by LANDLORD. * ;

5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose ﬁnd for no other purpose withottt
LANDLORD's prior written consent: offices, storage, art education studios, classes and related uses for Balboa

- Park activities and projects.

TENANT shal! not do, bring or keep anything in or about the Premises that will cause a cancellation of

.- . any insurance covering the Premises or the House of Hospitality. Ifthe rate of any insurance carried by

LANDLORD is increased as a result of TENANT's use, TENANT shall pay to LANDLORD within ten (10)
days after written demand from LANDLORD, the amount of any such increase. TENANT shall comply with
all laws, rules, and regulations relating to the condition, use, or occupancy of the Premises by TENANT during
the term of this Agreement. TENANT shall not use or permit the use of the Premises in any manner that will

* tend to create waste of 2 nuisance or which shall unreasonably disturb any other tenant. -TENANT shall not usz -

the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed on the Premises
or any portion thereof, without the prior written consent of LANDLORD and without first obtaining an
approved policy of insurance for such purpose. TENANT shall not serve foods or drinks from the Premises
other than light refreshments, or permit the Premises or any portion thereof to be used for the service of any
foods or drinks other than light refreshments, without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in violation of any law or regulation in,
on, under, or from the Premises. A release shall include but not be limited to any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing of

- .. ~hazardous substances. "Hazardous substances” shall mean those hazardous substances listed by the
- ‘Environmental Protection Agency in regularly released reports and eny other substances incorporated into .

California's list of hazardous substances. A copy of the presently effective EPA and California lists are on file
in the Office of the City Clerk as Document 769704-1 and by this reference incorporated herein. In the event of
any release of a hazardous substance due to TENANT’S operation on premises, TENANT shall be responsible
for all costs of remediation and removal of such substances in accordance with all applicable rulesand
regulations of governmental authorities. TENANT agrees to assume the defense of, indemnify, and hold
LANDLORD and the City harmless from any and all claims, costs, and expenses related to environmental
liabilities to the extent resulting from TENANT'S operations on the Premises, including but not limited to costs

. - of environmental assessments, cost or remediation and removel, any necessary response costs, damages for .

injury to natural resources or the public, and costs of any health assessment or health effect studies.
Notwithstanding the foregoing, however, TENANT s obligation to indemnify LANDLORD and the city shall
not apply to any claim to the extent arising from or in connection with any negligent or intentional conduct of
the indemnified party or of any agent, contractor, employee or invitee of such party.

TENANT shall be required to abide by the omnibus drug legislation passed by United State's Congress
an November 18, 1988, by adopting and enforcing a policy to maintain a drug-free workplace by doing all of
the following: - : .

(2)  Publishing a statement notifying employees that the unlawful manufacture, distribution, dispensation,
possession, or use of controlled substances are prehibited on the Premises and specifying the actions that will be
taken against employees for violations of the prahibition. - ' ' R

1

(i)  The TENANT's policy of maintaining a drug-free workplace. PR SO S

I
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(iii)  Any available drug counseling, rehabilitation, and employee assistance programs.
@iv) The penalties that may be imposed upon employees for drug abuse violations.

’I’ENANTshallnotuseorpmtoﬂnerstousethe!’rmmm'mypornmtheteofforpohncﬂl

- _activities as- dmcnbed in the Master Leuse.

6. ACCEPTANCE; AS IS CONDITION

LANDLORD warrants to TENANT that as of the Commencement Date the building has been
_constructed in full compliance with ali laws, regulations and ordinances, including, without limitation, laws -
. : pertaining to disabled access and laws pertaining to hazardous substances (as defined in Section 5) in order to

- make the Premises and the building suitable for public use and occupancy. In addition, LANDLORD warrants

to TENANT that as of the Commencement Date, the Premises do not contain any hazardous substances.
+ LANLORD shall be fully responsible for making all alterations and repairs to the building, at its cost and
expense, required in order to comply with the Americans with Disabilites Act of 1990, 42 U.S.C. 12101, et seq.,
as amended, or required to remove any hazardous substances discovered to have existed in the Premises prior to
..the Commencement Date. Subject to the foregoing warranty, TENANT hereby.accepts the Premises in the
condition existing as of the date that TENANT possesses the Premises, subject to all applicable city, municipal,
. .county.and state laws, ordinances and regulations governing the use of the Premises. TENANT has
independently inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this Agreement.
TENANT hereby acknowledges that neither LANDLORD nor LANDLORD's agents have made any
representations or warrantees to TENANT as to the suitability of the Premises for the conduct of TENANT's
activities and business.

7. ‘ALTERATIONS

- i¢ 5., TENANT shall have the right to construct on and within the Premises all of the improvements,
modificaticns and additions depicted au the attached Exhibit “C” (“Tenant Improvements™) without the
obligation to provide a performance bond as provided below. The Tenant Improvements shall includea
demising wall separating the Premises from the contiguous suite. TENANT- shall not, without LANDLORD's
and the City's prior written consent, make any alterations, improvements or additions in or about the Premises.
Any such alterations, improvements or additions shall be completed in accordance with the Design Manual for
the House of Hospitality. LANDLORD may require TENANT to remove any such alterations, improvements,
or additions (but not any portion of the Tenant Improvements) at the expiration of the term of this Agrent,
and to restore the Premises to condition existing after construction of the Tenant Improvements by giving |
- TENANT written notice prior to or upon the expiration of the terin of this Agreement that LANDLORD --
requires TENANT to remove any such alterations, improvements or additions. Unless LANDLORD requires
their removal, all alterations, improvements or additions which are made on the Premises by TENANT shall
become the property of the LANDLORD and remain upon and be surrendered with the Premises at the
expiration of the term of this Agreement. Notwithstanding the provisions of this paragraph, TENANT's trade
fixtures, furniture, equipment and other machinery, other than that which is affixed to the Premises so that it
cannot be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises, TENANT

shall notify LANDLORD in writing of the expected date of the commencement of such work so that
"LANDLORD can post and record the appropriate notices of nan-responsibility to protect LANDLORD from
any mechanic's liens, materialmen's liens, or any other liens. In any event, TENANT shall pay, when due, all
claxmsforlabormmatmalﬁumshedto'!’ENANI‘a'clannedtohavebeenﬁnmshedtoTENANl‘m .
'TENANT’s agent or contractors in oonnecuon\mh work ofanychmaﬂpa'fmmed orclmmedtohavebem
perfarmed on the Premises by ar at the direction of TENANT. TENANstallhavethengntoomtwtthe -
validity of any such lien if, immediately ondemandbyLANDLORD TENANTprocurﬁ andreeordsahm
release bond meeting the requirements of Cahfm'ma Civil Code Section 3143, -, N '

.‘ [N
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Whenever there is any construction to be performed on the Premises, TENANT shall deposit with
LANDLORD prior to commencement of said construction, a faithful performance bond in the amount of one
hundred percent (100%) of the estimated construction cost of the work to be performed. The bond may be in
cash or may be a corporate surety bond or other security satisfactory to LANDLORD. The bond shall insure
that the construction commenced by TENANT shall be completed in accordance with the plans approved by
LANDLORD and the City or, at the option of LANDLORD, that the uncompleted construction shall be
removed and the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be placed in an
escrow or other trust approved by LANDLORD. ‘

8. INSURANCE

TENANT shall take out and maintain dyring the term of this Agreement with an insurance carrier
acceptable to LANDLORD and the City (a) public liability insurance protecting against loss from public
liability arising from the use or condition of, or operations conducted an, the Premises with minimum coverage
of $1,000,000 COMBINED SINGLE LIMIT LIABILITY with minimum coverage of $250,000. A copy of the
policy or policies of insurance shall be filed with LANDLORD and the City and shall name "House of

Hospitality Association, Inc." and the "City of San Diego" as additional insureds. - Said policy.shall specify that .. . ... ...

the policy may not be terminated, altered or canceled without 30 (thirty) days prior written notice to
L. ANDLORD and to the City by the insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but shall not be
required to, procure and maintain the same at the expense of TENANT and the cost thereof, together with
interest thereon at the rate of ten percent (10%) per annum, shall become due and payable as additional rent to
LANDLORD together with TENANT's next rent installment.

LANDLORD shall be obligated to maintain during the entire term of this Agreement all of the
insurance coverage required of lessee in the master lease. :

TENANT and LANDLORD each release each other and waive any and all' rights of recovery against
the other, and against the officers, employees, agents, and representatives of the other, for loss of or damage to
such waiving party or its property or the property of others under its control, where such loss or damage is
insured or is required to be insured by this Agreement. Each party shall cause each insurance policy obtained
by it hereunder to provide that the insurance company waives all right of recovery by way of subrogation
against either party in connection with any damage covered by any such policy.

9. . INDEMNITY; EXEMPTION FROM LIABILITY _ o s

TENANT shall assume the defense of, indemnify and save harmless LANDLORD and the City from
all claims, expenses and liability of every nature, to the extent arising from, or alleged to have arisen from, the
operations conducted on the Premises, from the condition of the Premises, or from any act or omission of
TENANT, its agents and invitees. LANDLORD shall defend, indemnify and hold TENANT harmless from and
against any and all claims for damages, expenses and liability to the extent arising from, or alleged to have
arisen from, any act or omission of LANDLORD, its agents and invitees.

Except for LANDLORD's negligent conduct, TENANT hereby agrees that LANDLORD and the City
shall not be liable for any injury to TENANT's business or loss of income therefrom or for damage to the goods,
wares, merchandise, or other property of TENANT, TENANT's employees, invitees, customers or any other
person in or about the Premises; nor shall LANDLORD or the City be‘liable for injury to the person of .
TENANT, TENANT's employees, agents, contractors, or invitees, whether such damage or injury is caused by
or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction ar other
defect of pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any other
cause, whether such damage results from conditions arising upan the Premises or-upon otlier portions of the -

House of Hospitality, or from any other sources or places. LANDLORD shall not be liable to TENANT forany - o

damage arising from any act or neglect of any other tenant of the House of Hospitality. -



;-,".‘

. (& . EVENTSOF DEFAULT

10. ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage, or otherwise
transfer or encumber all or any part of TENANT's interest in this Agreement or in the Premises without the
prior written consent of LANDLORD and the City. Any attempted assignment, transfer, martgage, =
encumbrance, or subletting without such consent shall be void and shall constitute a breach of this Agreement.

An assignment by operation of law shall automatically terminate this Agreement. .

Regardless of LANDLORD's or the City’s consent, no subletting or assignment shall release TENANT
of TENANT's obligation to pay the rent and to perform all other obligations to be performed by TENANT
hereunder for the term of this Agreement, The acceptance of rent by LANDLORD from any other person shall
ot be deemed a waiver by LANDLORD of any provision hereof. Consent to one assignment or subletting shall
not be deemed consent to any subsequent assignnient or subletting. ’

1L DEFAULT

The occurrence of any one or more the following events shall constitute a default and breach of this
Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for five (5) business days after written notice has
been given to TENANT.

(ii)  Failure to perform any other provision of this Agreement if the failure to perform is not cured within
thirty (30) days afier written notice thereof has been given to TENANT by LANDLORD. If the default cannot
reasonably be cured within said thirty (30) day period, TENANT shall not be in default under this Agreement if
TENANT commences to cure the default within the thirty (30) day period and diligently prosecutes the same to
completion. .

“ (iii) The making by TENANT of any general assignment, ar general arrangement, for the benefit of

creditors; the filing by or against TENANT of a petition to have TENANT adjudged a bankrupt or & petition for
recrganization or arrangement under any law relating to bankruptcy unless the same is dismissed within sixty
(60) days following the filing of such petition; the appointment of a trustee or recciver to take possession of
substantially all of TENANT's assets located at the Premises or of TENANT's interest in this Agreement, where
possession is not restored to TENANT within thirty (30) days; or the attachment, execution or other judicial

. - seizure of substantially.all of TENANT's assets located at the Premises or of TENANT's interestin this . © .. ... »

Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable provision of this
Agreement and shall demand that TENANT perform the provision of this Agreement or pay the rent that is in
arrears, as the case may be, within the applicable period of time. No such notice shall be deemed a forfeiture or
a termination of this Agreement unless LANDLORD so elects in the notice.

(®)  LANDLORD'S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under this Agreement.
These remedies are not exclusive but are cumulative and in addition to any remedies now or hereafter allowed

by law. ‘ _
' LANDLORD can continue this Agreement in full force aﬁﬂ e&"_eet, and dae‘hyé;mm: wxllcmnnuc in

effect 30 long 2s LANDLORD does not termiinate TENANT' right to possessica, aid LANDLORD shall have .

the right to collect rent when due. During the period that TENANT is in default, LANDLORD can enter the

Premises and relet them, or any part of them, to third parties for TENANT's account. TENANT shall be lisble - <i:

immediately to LANDLORD for all costs LANDLORD incurs in reletting the Premises, inchuding, without



and expense. If LANDLORD at any time, by reason of TENANT's default, pays any sum or does any act that
requires the payment of any sum, the sum paid by LANDLORD shall be due immediately from TENANT to .
LANDLORD at the time the sum is paid, and if paid at a later date shall bear interest at ten percent {10%) per
annum from the date the sum is paid by LANDLORD until LANDLORD is reimbursed by TENANT. The
sum, together with interest thereon, shall be considered additional rent.

12 SURRENDER

On the last day of the term of this Agrecment, or on any sooner termination, TENANT shall surrender
the Premises to LANDLORD in good condition, broom clean, ordinary wear and tear excepted. TENANT shall
remove all of its fixtures, furnishings and equipment on the Premises, and, if required by LANDLORD, any
alterations, improvements and additions made by TENANT to the Premises (except the Tenant Improvements),

- prior to the expiration of the term of this Agreement. If TENANT fails to surrender the Premises to

LANDLORD on the expiration of this Agreement as required by this paragraph, TENANT shall hold
LANDLORD harmless from all damages resulting from TENANT's failure to vacate the Premises, including,

-+ without limitation, claims made by any succeeding tenant resulting from TENANT's failure to surrender the

Premises.
13. . .HOLDING OVER . . '

. I TENANT, with LANDLORD's and the City's consent, r.ema.ins in possession of the Premises after
the expiration or termination of the term of this Agreement, such possession by TENANT shall be deemed to be

- a tenancy from month-to-month at a rent in the amount of the last monthly rent plus all other charges payable
hereunder, and upaon all other provisions of this lease,

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall inure to the
benefit of each of the parties hereto, their heirs, personal representatives, successors and assigns.

15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or declaration of any kind,
it shall be in writing and served either personally or sent by registered or certified United States mail, postage
prepaid, addressed at the addresses as set forth below: -

TOLANDLORD AT:  House of Hospitality Association, Inc.

1549 El Prado- o R T T I LT e et

Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : School in the Park
San Diego State University Foundation
5250 Campanile Drive
San Diego, CA 92182

Such notice shall be deemed to be received when served, if personally served, and upon the expiration
of forty-eight (48) hours from the time of mailing, if mailed as provided for in this paragraph. ‘

16,  LANDLORD'S RIGHT TO INSPECTIONS , , _ o _
LANDLORD and L ANDLORD's agent shall have the right to enter thé Premises at all reasonable - = & "

times after twenty-four (24) hours notice to TENANT for the purpose of inspecting same, and making such ‘
alterations, repairs, improvements or additions to the Premises or to the House of Hospitality as LANDLORD .



may deem necessary or desirable,
17. ATTORNEY'S FEES

In the event of any litigation or aﬂnuanm regarding this lease, the prevailing party shall be enutled to
an award of reasonable legal costs, mc}udmg court and attorneys' fees. :

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any other provision
hereof or of any subsequent breach by TENANT of the same or any other provision. LANDLORD's consent to
or approval of any act shall not be deemed to render unnecessary the obtaining of LANDLORD's consent to or
approval of any subsequent act by TENANT. The acceptance of rent hereunder by LANDLORD shall not be a
waiver of any preceding breach by TENANT of eny provision hereof, other than the failure of TENANT to pay

. the particular rent so accepted, regardless of LANDLORD‘s knowledge of such preceding breach at the time of
its acceptance of such rent.

19. TIME
Time is of the essence with respect to all provisions of this Agreement.
20. SEVERABILITY

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not render the
other provisions hereof unenforceable, invalid or illegal.

21 COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a covenant and a
. condition.
o

22. ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prim‘ approval by the City and shall not be
effective unless and until the City gives its approval. Upon execution of this Agreement by TENANT,
TENANT shall pay to LANDLORD the sum of Three Hundred Ten Dollars ($3 10.00) which LANDLORD
shall in turn pay to the City as an administrative processing fee.

.

23.  NONDISCRIMINATION

The general public shall not be excluded from the Premises or any portion thereof nor shall TENANT
discriminate on the basis of race, color, creed, national mgm, ancestry, sex, religious creed, marital status,
disability or age in it's use of the Premises.

TENANT agrees to comply with the California Government Code, Sections 11135-11139.5; the
Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities Act of 1990 (the _
"ADA"); and any other applicable state and federal laws and regulations hereafter enacted protecting the rights
of people with disabilities. TENANT's compliance shall include but not necessarily be limited to the following:

® T‘ENANTshallnmdxsammmagammqumﬁedpasmsmthdxmhﬂmésmmyésﬁméf )
employment, including recruitment, hiring, promotions, conditions and privileges of emptoymmt, trammg,
compensation, beneﬁrs, d:saplme, layoﬂk,andtexmmamm ofemployment. S e

(b) No quahﬁed individual with a dxsalnhty may be excluded ofi the basis of dwabxhty from' parucxpatlm e .

in, ot be denied the benefits of; services, programs, or acnvmes of TENANT.
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A (c) TBNANI‘shaﬂpostastatunmtaddrmgﬁereqme:nentsofﬂ:eADAinapunmmtplaeeatﬂ:e SEp
work site. BRI

@ Where required by law, I’EliANrshaﬂomnplymmmeCltysdlsablédmreqmmdnsby '
bringing up to code and making accessible any areas of the Premises which dmymstodxsab]edpersons
AﬂsudnmprovemmmandahennmsabaﬂbeatthewleomtofIENANr

24, RULES AND REGULATIONS
-+ TENANT shall eomply wlth all reasmable rulw and regulauons ;n-omulgated by LANDLORD wnh
respect to the House of Hospitality in effect as ofthedatcofthmAgreement. LANDLORD reserves the right to
promulgate from time to time reasonsble rules and regulations concerning the use and occupancy of the House
of Hospitality, subject to such appmvnl of the City as may be required provided that TENANT is given & copy
of any such rules and/or regulations priot to the effective date thereof.
1
" 28, AUTHORITY -

The persons executing this Agreement on behalf of LANDLORD and TENANT, respectively,
_represent and warrant that they | have the authomy to execute this Agreement on behalf of LANDLORD and
" TENANT, respectively. -

© IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the day
and yw first above written.

LANDLORD:.. HOUSE OF HOSPITALITY ASSOCIATION, INC.
: A |
) Dauzz/ 4;

- - Its: Executive Director . -

TENANT: SCHOOL IN THE PARK, SAN DIEGO STATE UNIVERSITY FOUNDATION

e




FIRST AMENDMENT TO RENTAL AGREEMENT
Tiss First Amendment to Rental Agretynent is executed by and betwiosn
THE HOUSE QF HOSPTTALITY ASSOCIATION ("LANDLORD") and
SCHOOL IN THE PARK, SAN DIEGO STATE UNIVERSITY
FOUNDATION [“TENANT").
T!I:Ptﬁumﬂinnﬂ\noﬂﬁnrdll wddnd!d.! 17, 2000,
LANDLORD and TENANT hersby agroe:
1. The following paragreph is added:

Tenunt will not expand thair operations o be House of Hosprality.

-This includes, Bt ia oot imited (0 clasgruoms, mMeEting Space Ihd

addstional office space.

2. Nothing contained heremn is intended 10 alter or wmood ety Otbar
covenaxt o sondition of swid rergal agroemen:

3. This wncedmeant shall be effective wpou the date of rxeoution beread
by LANDLORD and TENANT.

Landlnnl:z Hwae_ofginl_aym
By:
IS & x oo Nl I e TO Dwte: 7.0 7. O/

Tenant: School in the Park, Sen Diogo Staiw Univervity Foundation

vy LNl o PR
Date: _(.e/ﬁ@.l__

Iw:




CONSENT TO SUBLEASE AGREEM

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement
(Master Lease) entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE), and filed in the Office of the City Clerk as Document RR-289141, as
amended, hereby consents to that certain Sublease Agreement between the above
LESSEE (SUBLESSOR) and

SAN DIEGO MUSEUM OF ART

(SUBLESSEE), dated January 5, 1999. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and the -
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or

is additional to the provisions of the Master Lease. :

In addition, this consent is subject to the following conditions: None.
THE CITY OF SAN DIEGO

bate /=23 G 4 E%ﬁéw\

Supervisor, Real Estate
Assets Department

APPROVED AS TO FORM
AND LEGALITY

CASEY GWINN, City Attorney

(

Date _ A0 -17 %@%JL&%M
eputy City Attorney

PTC:csn

IAWPO\1 999\CRAWFORD\F-HOSPTA . TP4



RENTAL AGREEMENT
. This Rental Agreement (this "Agreement”) is made as of 5 ,h,ﬂ,nﬁl 1999, by and between the
HOUSE OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION

("LANDLORD") and the San Diego Museum.Of Art, a California Noriprofit Corporation, ("TENANT").

1. PREMISES

. LANDLORD hereby subleases to TENANT and TENANT hereby subleases from LANDLORD, on
-the terms and conditions hereinafter set forth, that certain real property commonly known as Suite(s) No.
B 14 15, of the House of Hospitality, located in Balboa Park; San Diego, California (the "Premises”). The
premises are depicted on the attached Exhibit “A”.

2. SUBORDINATION . —

This Agreement is a sublease of a portion of the premises covered by that certain Nonprofit Lease
dated as of September 8, 1997, Document No. RR:289141, hetween the City of San Diego (the "City"), as
- landlord, and LANDLORD, as tenant.{the "Master Lease"). A-copy of the master lease is attached as Exhibit
“B”. This Agreement is subject and subordinate to all of the covenants and conditions of the Master Lease
- notwithstanding any provision hereof contrary to or in conflict with the Master Lease.

3. TERM . -

.. .The term of this Agreement shall be for sixty (60) months; commencing on.i 15.49 , (“Commencement
Date”), and terminating on y.J4, D [1 _s unless sooner terminated -as hereinafter-provided.

4. RENT .

TENANT shall pay to LANDLORD the sum of $0.60 per foot per month, in advance, on the first day of each
month during the term of this Agreement, as monthly rent for the Premises. Rent shall be payable without
notice or demand and without any deduction, off-set or abatement in lawful money of the United States to
LANDLORD at the address stated herein for notices or to such other persons or such other places as
LANDLORD may designate to TENANT in writing. $2.503.65 por viowti,

The rent shall be adjusted on-each anniversary of the commencement date of this. Agreement -
("Adjustment Date") to reflect any upward change in the Index, as defined below. The adjustment shall be
calculated by multiplying the rent in effect as of the commencement date by a fraction, the numerator of which
shall be the Index most recently published prior to the Adjustment Date and the denominator of which shall be
the Index most recently published prior to the commencement date. 1n no event shall the rent for any
subsequent year be reduced below the rent for the year immediately preceding the Adjustment Date,
Notwithstanding the foregoing, however, in no event shall the increase to monthly rent provided above in this
section 4 be greater than five percent (5%) of the rent payable for the month immediately preceding the
applicable adjustment date. LANDLORD shall give writien notice to TENANT indicating the amount of the
adjustment and manner of computation of same as soon as the information becomes available to LANDLORD.
Delay in notification of the amount of adjustment shall not affect TENANT"s obligation to pay the rent as
previously adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers (All Items) -
for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as published by the U.S.
Department of Labor, Bureau of Labor Statistics (the "Index"). If the Index is calculated from a base different
from the base period 1982-84 = 100, the base figure used for calculating the adjustment percentage shall first be
converted under a formula supplied by the Bureau of Labor Statistics. If the Index shall no longer be published,
another index generally recognized as authoritative shall be substituted by LANDLORD.

b
o
P
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5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpese and for no other purpose without
LANDLORD's prior written consent: offices, storage, art education studios, classes and related uses for Balboa
Park activities and projects.

TENANT shall not do, bring or keep anything in or about the Premises that will cause a cancellation of
any insurance covering the Premises or the House of Hospitality. If the rate of any insurance carried by
LANDLORD is increased as a result of TENANT's use, TENANT shall pay to LANDLORD within ten (10)
days after written demand from LANDLORD, the amount of any such increase. TENANT shall comply with
all laws, rules, and regulations relating to the condition, use, or occupancy of the Premises by TENANT during
the term of this Agreement. TENANT shall not use or permit the use of the Premises in any manner that will
tend to create waste or a nuisance or which shall unreasonably disturb any other tenant. TENANT shall not use
the Premises for the sale of intoxicating iiquors nor allow intoxicating liquors to be consumed on the Premises
or any portion thereof, without the prior written consent of LANDLORD and without first obtaining an
approved policy of insurance for such purpose. TENANT shall not serve foods or drinks from the Premises
other than light refreshments, or permit the Premises or any portion thereof to be used for the servicé of any
foods or drinks other than light refreshments, without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in violation of any law or regulation in,
on, under, or from the Premises. A release shall include but not be limited to any spilling, leaking, pumping,
pouring, emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing of
hazardous substances. "Hazardous substances” shall mean those hazardous substances listed by the
Environmental Protection Agency in regularly released reports and any other substances incorporated into
California's list of hazardous substances. A copy of the presently effective EPA and California lists are on file
in the Office of the City Clerk as Document 769704-1 and by this reference incorporated herein. In the event of
any release of a hazardous substance, TENANT shall be responsible for ali costs of remediation and removal of
such substances in accordance with all applicable rules and regulations of governmental authorities. TENANT
agrees to assume the defense of, indemnify, and hold LANDLORD and the City harmless from any and all
claims, costs, and expenses related to environmental liabilities td the extent resulting from TENANT'S
operations on the Premises, including but not limited to costs of environmental assessments, cost or remediation
and removal, any necessary response costs, damages for injury to natural resources or the public, and costs of
any health assessment or health effect studies. Notwithstanding the foregoing, however, TENANT’s obligation
to indemnify LANDLORD and the city shall not apply to any claim to the extent arising from or in connection
with any negligent or intentional conduct of the indemnified party or of any agent, contractor, employee or
. 4nvitee of such party.

TENANT shall be required to abide by the omnibusdrug legislation passed by United State's Congress
on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free workplace by doing all of
the following:

(a) Publishing a statement notifying employees that the unlawfu! manufacture, distribution, dispensation,
possession, or use of controlled substances are prohibited on the Premises and specifying the actions that will be
taken against employees for violations of the prohibition.

(b) Establishing a drug-free awareness program to inform employees about all of the following:

(i) The dangers of drug abuse in the workplace.
" (i) The TENANT's policy of maintaining a drug-free workplace. .
(iii) Any available drug counseling, rehabilitation, and employee assistance programs.

(iv) The penalties that may be imposed upon employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for political




activities as described in the Master Lease.
6. ACCEPTANCE; AS 1S CONDITION

LANDLORD warrants to TENANT that as of the Commencement Date the building has been
constructed in full compliance with all laws, regulations and ordinances, including, without limitation, laws
pertaining to disabled access and laws pertaining to hazardous substances (as defined in Section 5) in order to
make the Premises and the building suitable for public use and occupancy. In addition, LANDLORD warrants
to TENANT that as of the Commencement Date, the Premises do not contain any hazardous substances.
LANLORD shall be fully.responsible for making all alterations and repairs to the building, at its cost and
expense, required in order to comply with the Americans with Disabilites Act of 1990, 42 U.S.C. 12101, et seq.,
as amended, or required to remove any hazardous substances discovered to have existed in the Premises prior to
the Commencement Date. Subject to the foregoing warranty, TENANT hereby accepts the Premises in the
. condition existing as of the date that TENANT possesses the Premises, subject to all applicabte city, municipal,
- county and state laws, ordinances and regulations governing the use of the Premises. TENANT has
independently inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this Agreement.
TENANT hereby acknowledges that neither LANDLORD nor LANDLORD's agents have made any
representations or warrantees to TENANT as to the suitability of the Premises for the conduct of TENANT's
activities and business.

7. ALTERATIONS

TENANT shall have the right to construct on and within the Premises all of the improvements,
modifications and additions depicted on the attached Exhibit “C” (“Tenant Improvements”) without the
obligation to provide a performance bond as provided below. The Tenant Improvements shall include a

‘demising wall separating the Premises from the contiguous suite. TENANT shall not, without LANDLORD's
and the City's prior written consent, make any alterations, improvements or additions in or about the Premises.
Any such alterations, improvements or additions shall be completed in accordance with the Design Manual for
the House of Hospitality. LANDLORD may require TENANT to remove any such alterations, improvements,
or additions (but not any portion of the Tenant lmprovements) at the expiration of the term of this Agreement,
and to restore the Premises to condition existing after construction of the Tenant Improvements by giving
TENANT written notice prior to or upon the expiration of the term of this Agreement that LANDLORD
requires TENANT to remove any such alterations, improvements or additions. Unless LANDLORD requires
their removal, all alterations, improvements or additions which are made on the Premises by TENANT shall
become the property of the LANDLORD and remain upon and be surrendered with the Premises at the

’ Expiration of the term of this Agreement. Notwithstanding the provisions of this paragraph, TENANT's trade

fixtures, furniture, equipment and other machinery, other than that which is affixed to the Premises so that it
cannot be removed without material or structural damage to the Premises, shall remain the property of

TENANT and shall be removed by TENANT at the expiration of the term. )

Rt

Before commencing any work relating to the alteration or improvement of the Premises, TENANT
shall notify LANDLORD in writing of the expected date of the commencement of such work so that
LANDLORD can post and record the appropriate notices of non-responsibility to protect LANDLORD from
any mechanic's liens, materialmen's liens, or any other liens. In any event, TENANT shall pay, when due, all
claims for labor or material furnished to TENANT or claimed to have been furnished to TENANT or
TENANT's agent or contractors in connection with work of any character performed or claimed to have been
performed on the Premises by or at the direction of TENANT. TENANT shall have the right to contest the
validity of any such lien if, immediately on demand by LANDLORD, TENANT procures and records a lien
release bond meeting the requirements of California Civil Code Section 3143.

Whenever there is any construction to be performed on the Premises, TENANT shal! deposit with
LANDLORD prior to commencement of said construction, a faithful performance bond in the amount of one
hundred percent (100%) of the estimated construction cost of the work to be performed. The bond may be in
cash or may be a corporate surety bond or other security satisfactory to LANDLORD. The bond shall insure
that the construction commenced by TENANT shall be completed in accordance with the plans approved by



LANDLORD and the City or, at the option of LANDLORD, that the uncompleted construction shall be
removed and the Premises restored to a condition satisfactory to LANDLORD. The bond or cash wil} be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be placed in an
escrow or other trust approved by LANDLORD. '

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an insurance carrier
acceptable to LANDLORD and the City (a) public liability insurance protecting against loss from public
liability arising from the use or condition of, or operations conducted on, the Premises with minimum coverage
of $1,000,000 COMBINED SINGLE LIMIT LIABILITY and (b) fire legal insurance on all insurable property
on the Premises with minimum coverage of $250,000. A copy of the policy or policies of insurance shall be
. filed with LANDLORD and the City and shall name "House of Hospitality Association, Inc.” and the "City of

San Diego" as additional insureds. Said policy shall specify that the policy may not be terminated, altered or
canceled without 30 (thirty) days prior written.notice to LANDLORD and 1o the City by the insurance
company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but shall not be
required to, procure and maintain the same at the expense of TENANT and the cost thereof, together with
interest thereon at the rate of ten percent {10%) per annum, shall become due and payable as additional rent to
LANDLORD together with TENANT's next rent installment.

LANDLORD shall be obligated to maintain during the entire term of this Agreement all of the
insurance coverage required of lessee in the master lease.

. TENANT and LANDLORD each release each other and waive any and all rights of recovery against
the other, and against the officers, employees, agents, and representatives of the other, for loss of or damage to
such waiving party or its property or the property of others under its control, where such loss or damage is
insured or is required 10 be insured by this Agreement. Each party shall cause each insurance policy obtained
by it hereunder to provide that the insurance company waives all.right of recovery by way of subrogation

‘against either party in connection with any damage covered by any such policy.

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of, indemnify and save harmless LANDLORD and the City from
all claims, expenses and liability of every nature, to the extent arising from, or alleged to have arisen from, the
- 3perations conducted on the Premises, from the condition of the Premises, or from any act or omission of
TENANT, its agents and invitees. LANDLORD shall defend, indemnify and hold TENANT harmless from and
against any and all claims for damages, expenses and liability to the extent arising from, or alleged to have
arisen from, any act or omission of LANDLORD, its agents and invitees.

Except for LANDLORD's negligent conduct, TENANT hereby agrees that LANDLORD and the City
shall not be liable for any injury to TENANT's business or loss of income therefrom or for damage to the goods,
wares, merchandise, or other property of TENANT, TENANT's employees, invitees, customers or any other
person in or about the Premises; nor shall LANDLORD or the City be liable for injury to the person of
TENANT, TENANT's employees, agents, contractors, or invitees, whether such damage or injury is caused by
or results from fire, steam, electricity, gas, water or rain,.or from the breakage, leakage, obstruction or other
defect of pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any other
cause, whether such damage results from conditions arising upon the Premises or upon other portions of the
House of Hospitality, or from any other sources or places. LANDLORD shall not be liable to TENANT for any
damage arising from any act or neglect of any other tenant of the House of Hospitality.

10. ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarity or by operation of law assign, transfer, sublet, mortgage, or otherwise
transfer or encumber all or any part of TENANT's interest in this Agreement or in the Premises without the
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prior written consent of LANDLORD and the City. Any attempted assignment, transfer, mortgage,
encumbrance, or subletting without such consent shall be void and shall constitute a breach of this Agreement.
An assignment by operation of law shall automatically terminate this Agreement. o

Regardless of LANDLORD's or the City's consent, no subletting or assignment shall release TENANT
of TENANT's obligation to pay the rent and to perform all other obligations to be performed by TENANT
hereunder for the term of this Agreement. The acceptance of rent by LANDLORD from any other person shall
not be deemed a waiver by LANDLORD of any provision hereof. Consent to one assignment or subletting shall
not be deemed consent to any subsequent assignment or subletting.

11 DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and breach of this
Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for three (3) business days after written notice has
been given to TENANT.

(i) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen (14)
consecutive days shall be deemed an abandonment and vacation).

(#i)  Failure to perform any other provision of this Agreement if the failure to perform is not cured within
thirty (30) days after written notice thereof has been given to TENANT by LANDLORD. If the default cannot
reasonably bE cured within said thirty (30} day period, TENANT shall not be in default under this Agreement if
TENANT commences to cure the default within the thirty (30) day period and diligently prosecutes the same to
completion,

(iv)  The making by TENANT of any general assignment, or general arrangement, for the benefit of
creditors; the filing by or against TENANT of a petition to have TENANT adjudged a bankrupt or a petition for
reorganization or arrangement under any law relating to bankruptcy unless the same is dismissed. within sixty
(60) days following the filing of such petition; the appointment of a trustee or receiver to take possession of
substantially all of TENANT's assets located at the Premises or of TENANT's interest in this Agreement, where
possession is not restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT's assets located at the Premises or of TENANT's interest in this

" Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable provision of this
Agreement and shall demand that TENANT perform the provision of this Agreement or pay the rent that is in
arrears, as the case may be, within the applicable period of time. No such notice shall be deemed a forfeiture or
a termination of this Agreement unless LANDLORD so elects in the notice.

b) LANDLORD'S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under this Agreement.
These remedies are not exclusive but are cumulative and in addition to any remedies now or hereafter allowed
. by law. - ) v

LANDLORD can continue this Agreement in full force and effect, and the Agreement will continue in
effect so long as LANDLORD does not terminate TENANTs right to possession, and LANDLORD shall have
the right to collect rent when due. During the period that TENANT is in default, LANDLORD can enter the
Premises and relet them, or any part of them, to third parties for TENANT's account. TENANT shall be liable
immediately to LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker's commissions, expenses of remodeling the Premises required by the reletting, costs of repair
and like costs. Reletting can be for a period shorter or longer than the remaining term of this Agreement.



TENANT shall pay to LANDLORD the rent due under this Agreement on the date the rent is due, less the rent
LANDLORD receives from any reletting. No act by LANDLORD allowed by this paragraph shall terminate
this Agreement unless LANDLORD notifies TENANT that LANDLORD elects to terminate this Agreement.
After TENANT's default and for so long as LANDLORD has not terminated TENANT's right to possession of
the Premises, if TENANT obtains LANDLORD's and the City's consent, TENANT shall have the right to
assign or sublet its interest in this Agreement, but TENANT shall not be released from liability hereunder.
LANDLORD's and the City's consent to the proposed assignment or subletting shall not be unreasonably
withheld. .

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that LANDLORD
receives from such reletting shall apply first to the payment of any indebtedness from TENANT to
LANDLORD other than the rent due from TENANT to LANDLORD; secondly to all costs, including
maintenance, incurred by LANDLORD in such reletting; and third, to any rent due and unpaid under this
Agreement. After deducting the payments referred to in this paragraph, any sum remaining from the rent
LANDLORD receives from such reletting shall be held by LANDLORD and applied in payment of future rent
as rent becomes due under this Agreement. In no event shall TENANT be entitled to any excess rent received
by LANDLORD. If, on the date rent is due under this Agreement, the rent received from the reletting is less
than the rent due on that date, TENANT shall pay to LANDLORD, as additional rent, in addition to the
remaining rent due, all costs, including maintenance, that LANDLORD shall have incurred in reletting that
remain after applying the rent received from the reletting as provided in this paragraph.

LANDLORD can, at it's option, terminate TENANT's right to possession of the Premises at any time.
No act by LANDLORD other than giving written notice to TENANT shall terminate this Agreement. Acts of ~
maintenance, efforts to relet the Premises, or the appointment of a receiver on LANDLORD's initiative to
protect LANDLORD's interest in this Agreement shall not constitute a termination of TENANT's right to
possession. Inthe event of such termination, LANDLORD has the right to recover from TENANT the
following:

(i) The worth at the time of award of the unpaid rent which had been earned at the time of the termination
of this Agreement; -

(1) The worth at the time of award of the amount by which the unpaid rent which would have been earned
after the date of the termination of this Agreement until the time of the award exceeds the amount of such rental
loss that TENANT proves could have been reascnably avoided;

(i)  The worth at the time of award of the amount by which the unpaid rent for the balance of the term after
* the time of the award exceeds the amount of such rental loss that TENANT proves could have been reasonably
avoided; and

(iv)  Any other amount necessary to compensate LANDLORD for all detriment proximately caused by
TENANT's failure to perform its obligations under this Agreement or which in the ordinary course of things
would be likely to result therefrom. :

The "worth at the time of award," as used in (1) and (2) of this paragraph is to be computed by
allowing interest at the maximum legal rate. The "worth at the time of the award" as referred to in (3) of this
paragraph is to be computed by discounting such amount at the discount rate of the Federal Reserve Bank of
San Francisco at the time of award, plus one (1%) percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have the additional
right to have a receiver appointed to collect rent and conduct TENANT's business. Neither the filing of a
petition for the appointment of & receiver nor the appointment itself shall constitute an election by LANDLORD
to terminate this Agreement. '

LANDLORD at any time afier TENANT commits a default, can cure the default at TENANT's cost
and expense. If LANDLORD at any time, by reason of TENANT's default, pays any sum or does any act that
_ requires the payment of any sum, the sum paid by LANDLORD shall be due immediately from TENANT to



LANDLORD at the time the sum is paid, and if paid at a later date shall bear interest at ten percent (10%) per
annum from the date the sum is paid by LANDLORD until LANDLORD is reimbursed by TENANT. The
sum, together with interest thereon, shall be considered additional rent.

12. © SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT shall surrender
the Premises to LANDLORD in good condition, broom clean, ordinary wear and tear excepted. TENANT shall
remove all of its fixtures, furnishings and equipment on the Premises, and, if required by LANDLORD, any
alterations, improvements and additions made by TENANT to the Premises (except the Tenant Improvements),
prior to the expiration of the term of this Agreement. 1f TENANT fails to surrender the Premises to
LANDLORD on the expiration of this Agreement as required by this paragraph, TENANT shall hold
LANDLORD harmless from all damages resulting from TENANT's failure to vacate the Premises, including,
without limitation, claims made by any succeeding tenant resulting from TENANT's failure to surrender the
Premises.

13. HOLDING OVER

If TENANT, with LANDLORD's and the City's consent, remains in possession of the Premises after
the expiration or termination of the term of this Agreement, such possession by TENANT shall be deemed to be
a tenancy from month-to-month at a rent in the amount of the last monthly rent plus all other charges payable
hereunder, and upon all other provisions of this lease. )

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall inure to the
benefit of each of the parties hereto, their heirs, personal representatives, successors and assigns.

15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or declaration of any kind,
it shall be in writing and served either personally or sent by registered or certified United States mail, postage
prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT: House of Hospitality Association, Inc.

1549 El Prado
Balboa Park

San Diego, Ca. 92101
{619y  232-2053

" TO TENANT AT : San Diego Museum of Art
1540 El Prado
San Diego, CA 92101
(619) 232-7931

Such notice shall be deemed to be received when served, if personally served, and upon the expiration
of forty-eight (48) hours from the time of mailing, if mailed as provided for in this paragraph.

16. LANDLORD'S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD's agent shall have the right to enter the Premises at all reasonable
times after twenty-four (24) hours notice to TENANT for the purpose of inspecting same, and making such
alterations, repairs, improvements or additions to the Premises or to the House of Hospitality as LANDLORD
may deem necessary or desirable.



17. ATTORNEY'S FEES

In the event of any litigation or arbitration regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys' fees.

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any other provision
hereof or of any subsequent breach by TENANT of the same or any other provision. LANDLORD's consent to
or approval of any act shall not be deemed to render unnecessary the obtaining of LANDLORD's consent to or
approval of any subsequent act by TENANT. The acceptance of rent hereunder by LANDLORD shall not be a
waiver of any preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD's knowledge of such preceding breach at the time of

its acceptance of such rent.
19. TIME

Time is of the essence with respect to all provisions of this Agreement.
20. SEVERABILITY

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not render the
other provisions hereof unenforceable, invalid or illegal. .

21 COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a covenant and a
condition.

22. ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and shall not be
effective unless and until the City gives its approval. Upon execution of this Agreement by TENANT,
TENANT shall pay to LANDLORD the sum of Three Hundred Ten Dollars ($3 10.00) which LANDLORD
shall in turn pay to the City as an administrative processing fee.

- B3 NONDISCRIMINATION

" The gener-al public shall not be excluded from the Premises or any portion thereof nor shall TENANT
discriminate on the basis of race, color, creed, national origin, ancestry, sex, religious creed, marital status,
disability or age in it's use of the Premises. .

TENANT agrees to comply with the California Government Code, Sections 11135-11139.5; the
Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities Act of 1990 (the
"ADA"), and any other applicable state and federal Jaws and regulations hereafter enacted protecting the rights
of people with disabilities. TENANT's compliance shall include but not necessarily be limited to the following:

(a) TENANT shall not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of employment, training,
compensation, benefits, discipline, layoffs, and termination of employment.

®) No qualified individual with a disability may be excluded on the basis of disability from participation
in, or be denied the benefits of, services, programs, or activities of TENANT. .

(c) TENANT shall post a statement addressing the requ:rements of the ADA ina promment place at the
work site. : '



. . B ] - ‘ .

(d) Where required by law, TENANT shall comply with the City's disabled access requirements by
bringing up to code and making accessible any areas of the Premises which deny access to disabled persons.
All such improvements and alterations shall be at the sole cost of TENANT.

24, RULES AND REGUi.ATIONS

TENANT shalt comply with all reasonable rules and regulations promulgated by LANDLORD with
respect to the House of Hospitality in effect as of the date of this Agreement. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy of the House
of Hospitality, subject to such approval of the City as may be required provided that TENANT is given a copy
of any such rules and/or regulations prior to the effective date thereof.

25 AUTHORITY

The persons executing this Agreement on behalf of LANDLORD and TENANT, respectively,
represent and warrant that they have the authority to execute this Agreement on behalf of LANDLORD and

TENANT, respectively.

IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the day
and year first above written.

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.

By: W%___

Its: é;e,ﬂc@é L pee ?QC : .

TENANT: SAND USEUM OF ART
LURD—
. By: \

o . \b\\terv

Its:
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CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.
(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, as amended, .
hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR) and
MUSEUM OF PHOTOGRAPHIC ARTS

(SUBLESSEE) dated August 20, 1998. Said Sublease shall be subordinate to the Master
Lease in all respects. The CITY is merely approving the SUBLESSEE and the proposed
use, and all terms and conditions of the Master Lease shall control and supersede any
inconsistent or contrary provisions in the Sublease. The CITY is not bound by any term
or condition in the Sublease which in any way conflicts with or is additional to the
provisions of the Master Lease.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

Date /- /8-94 B)/Z$@€ %é%”\

{_—~*"Supervisox, Real Estate Assets Department

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Date //,// 7/?Y By ’/KLMLM‘/CLLQ

) Deputy City Afctornéy

IAWPO\1 998\CRAWFORD\SA-PHOTO.MUS



RENTAIL AGREEMENT

This agreement is made by and between the HOUSE OF HOSPITALITY ASSOCIATION, INC.,
A CALIFORNIA NONPROFIT CORPORATION (hereinafier “LANDLORD”) and Museum of
Photographic Arts (hereafter “TENANT™).

1. LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafter set forth, that certain real property
situated in the City of San Diego, County of San Diego, State of California, commonly
known as Studio(s) No. 17 of the House of Hospitality, located in Balboa Park, San Diego,
California (hereinafter the “Premises™).

SUBORDINATION.

‘2. This agreement is a sublease of a portion of the premises covered by that certain Lease dated
9/8/97 between the City of San Diego (hereinafter “City™), as landlord, and LANDLORD, as
tenant, (hereinafter “Master Lease Agreement”). This Agreement is subject and subordinate
to the covenants and conditions of the Master Lease Agreetnent notwithstanding any
provision hereof contrary to or in conflict with the Master Lease Agreement.

TERM.

3. The term of this Agreement shall be for 12 months, commencing on 11/1/98, and
terminating on 10/31/99, unless sooner terminated as hereinafter provided. There is a six-

month option rencwal.
RENT.

4. TENANT shall pay to LANDLORD the following sums per month, in advance, on the first
day of each month during the term of this Agreement, as base monthly rent for the Premises:
The sum of $1689.60, per month. Rent shall be payable without notice or demand and
without any deduction, off-set or abatement in lawful money of the United States to the
LANDLORD at the address stated herein for notices or to such other persons or such other
places as the LANDLORD may designate to TENANT in writing.

USE.

5. TENANT shall use the Premises solely for the following purpose and for no other purpose
without the LANDLORD’s prior written consent: City offices for Balboa Park projects.

TENANT shall not de, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the building in which the Premises are located, If
the rate of any insurance carried by the LANDLORD is increased as a result of TENANT’s use, TENANT
shall pay to LANDLORD within ten (10) days after written demand from LANDLORD, the amount of
any such increase. TENANT shall comply with all Iaws concerning the Premises or TENANT’s use of
the Premises, including without limitation, the obligation at TENANT’s cost to alter, maintain, or restore
the Premises in compliance and conformity with all laws relating to the condition, use, or occupancy of
the Premises by TENANT during the term of this Agreement. TENANT shall not use or permit the use of
the Premises in any manner that will tend to create waste or a nuisance or which shall unreasonably distur
any other TENANT. TENANT shall not use the Premises for the sale of intoxicating liquors nor allow
intoxicating liquors to be consumed on the Premises or any portion thereof. TENANT shall'not serve
foods or drinks from the Premises or any portion thereof to be used for the service of any foods or drinks
other than light refreshments, without the prior written consent of LANDLORD>



TENANT hereby accepts the Premise in the condition existing as of the date that TENANT
possesses the Premises, subject to all applicable zoning, municipal, county and state laws, ordinances and
regulations governing or regulating the use of the Premises. TENANT has independently inspected the
Premises and made all tests, investigative and observations necessary to satisfy itself of the condition of
the Premises, and is relying solely on the same in entering into this Agreement. TENANT hereby
acknowledges that neither the LANDLORD nor the LANDLORD’s agent has made any representation or
warranty to TENANT as to the suitability of the Premises for the conduct of TENANT’s business.

TENANT shall not use or permit others to use the Premises or any portion thereof for political’
activities as the term is defined under the Master Lease Agreement with the City of San Diego.

ALTERATIONS.

6. TENANT shall not, without the LANDLORD’s and the City's prior written consent, make
any alterations, improvements or additions in or about the Premises. As a condition to
giving any such consent, the LANDLORD may require the TENANT to remove any such
alterations, improvements, or additions at the expiration of the term, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upon the
expiration of this Agreement that LANDLORD requires TENANT to remove any such
alteration, improvements or additions that TENANT has made to the Premises. If
LANDLORD so elects, TENANT, at its sole cost, shall restore the Premises to the condition
designated by LANDLORD in its election before the last day of the term of this Agreement.
Notwithstanding the provisions of the paragraph, TENANT shall comply in full with each
provision of paragraph 10 of this Agreement upon surrender of the Premises.

Before commencing any work relating to the alteration, additions, or improvements affecting the
Premises, TENANT shall notify LANDLORD in writing of the expected date of the commencement of
such work so that LANDLORD can post and record the appropriate notices of non-responsibility to
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any event,
TENANT shall pay, when due, all claims for labor or material furnished to TENANT or claimed to have
been furnished to TENANT or TENANT s agent or contractors in connection with work of any character
performed or claimed to have been performed on the Premises by or at the direction of TENANT.
TENANT shall have the right to assess the validity of any such lien if, immediately on demand by
LANDLORD, TENANT procures and records a lien release bond mecting the requirements of California
/Civil Code Section 3143 and shall provide for the payment of any sum that the claimant may recover on
the claim (together with the costs of suit, if it is recovered in the action).

Unless the LANDLORD requires their removal as set forth above, all alterations, improvements
or additions which are made on the Premises by the TENANT shall become the property of the
LANDLORD and remain upon and be surrendered with the Premises at the expiration of the term of this
Agreement. Notwithstanding the provisions of this paragraph, TENANT s trade fixtures, furniture,
equipment and other machinery, other than that which is affixed to the Premises so that it cannot be
removed without material or structural damage to the Premises, shall remain the property of the TENANT
and removed by TENANT at the expiration of the term of this Agreement.

7. (a) INSURANCE. TENANT is self-insured.

TENANT shall be insured by an insurance carrier acceptable to LANDLORD and the City
against loss from public liability arising from the use or condition of or operations conducted on
the Premises. Minimum coverage sha!l Be $1,000,000 (One Million dollars) COMBINED
SINGLE LIMIT LIABILITY. A copy of the policy of insurance shall be filed with the City of
San Diego and shall name “Hosue of Hospitality Association, Inc.” and the “City of San Diego”
as additional insured. Said policy shall specify that the policy may not be terminated, altered or



canceled without 30 (thirty) days prior written notice to LANDLORD and to the City by the
insurance company.

If TENANT shall fail to procure and maintain such insurance LANDLORD may, but
shall not be required to, procure and maintain same at the expense of TENANT and the cost
thereof, together with interest thereon at the rate of ten percent (10%) per annum, shall become
due and payable as additional rental to LANDLORD together with TENANT s next rental
installment.

(b) WAIVER OF SUBROGATION.

TENANT and LANDLORD each waive any and all rights of recovery against the other, or
against the officers, employees, agents, and representatives of the other, for loss of or damage to such
waiving party or its property or the property of others under its control, where such loss or damage is
insured under any insurance policy in force at the time of such loss or damage. Each party shall cause
each insurance policy obtained by it hereunder to provide that the insurance company waives all right of
recovery by way of subrogation against either party in connection with any damage covered by any such
policy. ‘ ’

© HOLD HARMLESS.

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and the City
of San Diego from all claims, expenses and liability of every nature, directly or indirectly arising from, or
alleged to have arising from, or alleged to have arisen from the operations conducted on the Premises or
from any act or omission of TENANT, its agents and invitees.

(d) EXEMPTION OF LANDLORD FROM LIBILITY.

Except for LANDLORD's negligent conduct, TENANT hereby agrees that LANDLORD shall
not be liable for any injury to TENANT’s business or loss of income therefrom or for damage to the
goods, wares, merchandise, or other property of TENANT, TENANT’s employees, invitees, customers or
any other person in or about the Premises,; nor shall LANDLORD be liable for injury to the person of
TENANT, TENANT’s employees, agents, contractors, or invitees, whether such damage or injury is
caused by or results from fire, steam, electricity, gas, water or rain, or from the breakage, leakage,
obstruction or other defect of pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting
fixtures, or from any other cause, whether such damage results from conditions arising upon the Premises
* or upon other portions of the building in which the Premises are a part, or from any other sources or -~ -
places. LANDLORD shall not be liable to TENANT for any damage arising from any act or neglect of
any other TENANT, if any, of the building in which the Premises are located.

8. ASSIGNMENT AND SUBLETTING.

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage, or
otherwise transfer or encumber all or any part of TENANT’s interest in this Agreement or in the Premises
without prior written consent of LANDLORD and the City, which consent shall not be unreasonably
withheld. Any attempted assignment, transfer, mortgage, encumbrance, or subletting without such
consent shall be void and shall constitue a breach of thes Agreement. An assignment by operation of law
shall automatically terminate this Agreement.

Regardless of LANDLORD's or the City of San Diego’s consent, no subletiing or assignment
shall release TENANT of TENANT’s obligation rto pay the rent and to perform all other obligations to be
performed by TENANT hereunder for the term of this Agreement. The acceptance of rent by
LANDLORD from any other person shall not be deemed a waiver by LANDLORD of any provision



hereof. Consent to one assignment or subletting shall not be deemed consent to any subsequent
assignment or subletting.

9. DEFAULT.
(a) EVENTS OF DEFAULT.

The occurrence of any one or mare the following events shall constitute a default and breach of
this Agreement by TENANT.

(1) Failure to pay rent when due, if the failure continues for three (3) calendar days afler written
notice has been given to TENANT. ’

(2) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen (14)
consecutive days shall be deemed an abandonment and vacation).

(3) Failure to perform any other provision of this Agreement if the failure to perform is not
- cured within thirty (30) days after written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT commences to cure the
default within the thirty (30) day period and diligently prosecutes the same to completion.

(4) The making by TENANT of any general assignment, or general arrangement, for the benefit
of creditors; the filing by or against TENANT of a petition to have TENANT adjudged a
bankrupt or a petition for reorganization or arrangement under any law relating to
bankruptcy unless the same is dismissed within sixty (60) days following the filing of such
petition; the appointment of a trustee or receiver to take possession of substantially all of
TENANT s assets located at the Premises or of TENANT’s interest in this Agreement,
where possession is not restored to TENANT within thirty (30) days; or the attachment,
execution or other judicial seizure of substantially all of TENANT’s assets located at the
Premises or of TENANTs interest in the lease, where such seizure is not dishcarged within
thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable lease
provision and shall demand that TENANT perform the provision of this Agreement or pay the rent that is
in arrears as the case may be, within the applicable period of time. No such notice shall be deemed a
- forfeiture or a termination of this Agreement unless LANDLORD so elects in the notice.

(b) LANDLORD’S REMEDIES.

LANDLORD shall have the following remedies if TENANT commits a default under this
Agreement. These remedies are not exclusive but are cumulative and in addition to any remedies now or -
hereafter allowed by law,

LANDLORD can continue this Agreement in full force and effect, and the Agreement will
continue in effect so long as LANDLORD does not terminate TENANT"s right to possession, and
LANDLORD shall have the right to collect rent when due. During the period that TENANT is in default,
LANDLORD can enter the Premises and relet them, or any part of them, to third parties for TENANT’s
account. TENANT shal! be liable immediately to LANDLORD for all costs LANDLORD incurs in
reletting, the Premises, including, without limitation, broker’s commissions, expenses of remodeling the
Premises required by the reletting, costs of repair and like costs. Reletting can be for a period shorter or
" longer than the remaining term of this Agreement. TENANT shall pay to LANDLORD the rent due
under this Agreement on the date the rent is due, less the rent LADNLORD receives from any reletting,
No act by LANDLORD allowed by this paragraph shall terminate this Agreement unless LANDLORD



notifies TENANT that LANDLORD elects to terminate this Agreement. After TENANT’s default and for
so long as LANDLORD has not terminated TENANT’s right to possession of the Premises, if TENANT
obtaings LANDLORD’s and the City’s consent, TENANT shall have the right to assign or sublet its
interest in this Agreement, but TENANT shall not be released from liability hereunder. LANDLORD’s
and the City’s consent to the proposed assignment or subletting shall not be unreasonably withheld.

I LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness from
TENANT to LANDLORD other than the rent due from TENANT to LANDLORD); secondly to all cost,
including maintenance, incurred by LANDLORD in such reletting; and third, to any rent due and unpaid
under this Agreement. After deducting the payments referred to in this paragraph, any sum remaining
from the rent LANDLORD receives from such reletting shall be held by LANDLORD and applied in
payment of future rent as rent becomes due under this Agreement. In no event shall TENANT be entitled
to any excess rent received by LANDLORD. If, on the date rent is due under this Agreement, the rent
received from the reletting is less than the rent die on that date, TENANT shall pay to LANDLORD, as
additional rent, in addition to the remaining rent due, all costs, including maintenance, that LANDLORD
shall have incurred in reletting that remain after applying the rent received from the reletting as provided
in this paragraph.

LANDLORD can, at it’s option, terminate TENANT s right to possession of the Premises at any
time. No act by LANDLORD other than giving written notice to TENANT shall terminate this
Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment of a receiver on
LANDLORD?’s initiative to protect LANDLORD’s interest in this Agreement shall not constitute a
termination of TENANT's right to possession. In the event of such termination, LANDLORD has the
right to recover from TENANT the following:

(1) The worth at the time of award of the unpaid rent which had been earned at the time of the
termination of this Agreement;

(2) The worth at the time of award of the amount by which the unpaid rent which would have
been earned after the date of the termination of this Agreement until the time of the award
exceeds the amount of such rental loss that TENANT proves could have been reasonably
avoided,;

(3) The worth at the time of award of the amount by which the unpaid rent for the balance of the
- term after the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reasonably avoided; and

(4) Any other amount necessary to compensate LANDLORD for all detriment proximately
caused by TENANTs failure to perform its obligations under this Agreement or which in
the ordinary course of things would be likely to result therefrom.

The “worth at the time of award,” as used in (1) and (2) of this paragraph is to be computed by
allowing interest at such lawful rate specified in this Agreement. The “worth at the time of the award” as
referred to in (3) of this paragraph is to be computed by discounting such amount- at the discount rate of
the Federal Reserve Bank of San Francisco at the time of award, plus one (1%) percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have the
additional right to have a receiver appointed to collect rent and conduct TENANT’s business. Neither the
filing of a petition for the appointment of a receiver not the appointment itself shall constitute an election
by LANDLORD to terminate this Agreement,



LANDLORD at any time after TENANT commits a default, can cure the default at TENANT's
cost and expense. If LANDLORD at any time, by reason of TENANT’s default, pays any sum or does any
act that requires the payment of any sum, the sum paid by LANDLORD shall be due immediately from
TENANT to LANDLORD at the time the sum is paid, and if paid at a later date shall bear interest at ten
percent (10%) per annum from the date the sum is paid by LANDLORD until LANDLORD is reimbursed
by TENANT. The sum, together with interest thereon, shall be considered additional rent.

10. SURRENDER.

On the last day of the term hereof, or on any sooner termination, TENANT shall surrender the
Premise to LANDLORD in good condition, brrom clean, ordinary wear and tear excepted. TENANT
shall repair any damage to the Premises occasioned by its use thereof, or by the removal of TENANT’s
trade fixtures, furnishings and equipment, which repairs shall include the patching and filling of holes
and repair of structural damage, TENANT shall remove all of its personal property and fixtures on the
Premises, prior to the expiration of the term of this Agreement and if required by LANDLORD pursuant
to Article 6 above, any alterations, improvements or additions made by TENANT to the Premises. If
TENANT fails to surrender the Premises to LANDLORD on the expiration of this Agreement as required
by this paragraph, TENANT shall hold LANDLORD harmless from all damages resulting from
TENANT"s failure to vacate the Premises, including, without limitation, claims made by any succeeding
TENANT resulting from TENANT failure to surrender the Premises.

11. HOLDING OVER.

If TENANT, with LANDLORD’s and the City’s consent, remains in possession of the Premises
after the expiration or termination of the terms of this Agreement, such possession by TENANT shall be
deemed to be a tenancy from month-to-month at a rental in the amount of the last monthly rental plus all
other charges payable hereunder, upon all provisions of this lease applicable to month-to-month tenancy.

12. BINDING ON SUCCESSORS AND ASSIGNS.

The terms, conditions and covenants of this Agreement shall be binding upon and shall inure tot
he benefit of each of the parties hereto, their heirs, personal representatives, successors and assigns.

13. NOTICES.

Whenever under this Agreement a provision is made for any demand, notice or declaration of any
kind, it shall be in writing and served either personally or sent by registered or certified United States
mail, postage prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT:  House of Hospitality Association, Inc.
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : Museum of Photographic Arts
1649 El Prado
San Diego, Ca. 92101
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Such notice shall be deemed to be received when served, of personally served, and upon the
expiration of forty-eight (48) hours from the time of mailing, if mailed as provided for in this paragraph.

14. LANDLORD'S RIGHT TO INSPECTIONS.

LANDLORD and LANDLORD's agent shall have the right to enter the Premises at all
reasonable times for the purpose of inspecting same, and making such alterations, repairs, improvements
or additions to the Premises or to the building of which the Premises are a part as LANDLORD may deem

necessary or desirable.
15. ATTORNEY'’S FEES.

Should it become necessary for LADNLORD or the City to commence legal proceedings to
collect rent, to recover possession or to enforce any other provision of this Agreement, TENANT agrees to
pay all legal costs in connection therewith, including a reasonable surn as attorney’s fees.

If LANDLORD or the City engages legal counsel to enforce TENANT s compliance with any
provision of this Agreement, TENANT shall pay to LANDLORD or the City as the case may be, as
additional rental, all legal costs incurred in connection therewith, including reasonable attorney’s fees.

16. WAIVERS.

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any other
provision hereof or of any subsequent breach by TENANT of the same or any other provision.
LANDLORD'’s consent to or approval of any act shall not be deemed to render unnecessary the obtaining
of LANDLORD’s consent to or approval of any subsequent act by TENANT. The acceptance of rent
hereunder by LANDLORD shall not be a waiver of any preceding breach by TENANT of any provision
hereof, other than the failure of TENANT to pay the particular rent so accepted, regardless of
LANDLORD’s knowledge of such preceding breach at the time of its acceptance of such rent,

17. TIME.
Time is of the essence of this Agreement.
18. SEVERABILITY.

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not render
the other provisions hereof unenforceable, invalid or illegal.

19. COVENANTS AND CONDITIONS.

Each provision of this Agreement performable by TENANT shall be deemed both a covenant and
a condition,

20. ADMINISTRATIVE PROCESSING FEE. Not applicable.

TENANT understands that this Agreement is subject to prior approval by the City and shall not
be effective unless and until the City gives its approval. Upon execution of this Agreecment by TENANT,
TENANT shall pay to LANDLORD the sum ofw ($310.00) which LANDLORD shall
in turn pay to the city as an administrative processing fee.
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21. This Agreement may be terminated by either party to this Agreement sixty (60) days
following the giving of written notice from one party to the other as provided for hercin.

NONDISCRIMINATION.

22. The general public shall not be excluded from the Premises or any portion thereof nor shall
TENANT discriminate on the basis of race, color, creed, national origin, ancestry, sex,
religious creed, marital status, disability or age in the selection of its membership.

RULES AND REGULATIONS.

23. TENANT shall comply with all reasonable rules and regulations promulgated with respect to
the building of which the Premises are a part. Attached hereto as Exhibit A and fully
incorporated herein by this reference is a copy of the current rules and regulations for
occupants of the House of Hospitality. LANDLORD reserves the right to promulgate
additional reasonable rules and regulations concerning the use and occupancy of the building
of which the Premises are a part, subject to the approval of the City.

AUTHORITY.

24. The persons executing this Agreement on behalf of LANDLORD and TENANT,
respectively, represent and warrant that they have the authority to exccute this Agreement on
behalf of LANDLORD and TENANT, respectively.

IN WITNESS WHEREOF LANDLORD and TENANT bhave executed this Agreement as of the

day and year first above written.

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.

Byi@mld;c K;M—/\——-/

Date: 22098 &
TENANT: YSEUM OF P! RAPHIC ARTS
By:

Date: jwﬁég’ @0! !Q%Authorized Agent



CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered .into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.
(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, as amended

hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR) and

’

ZOOLOGICAL SOCIETY OF SAN DIEGO

(SUBLESSEE) dated February 23, 1998. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY.is merely approving the SUBLESSEE and the
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not

- bound by any term or condition in the Sublease which in any way conflicts with or ig

-additional to the provisions of the Master Leaseé.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

Date .[7'*5’.’63/ By%‘-’ WA’/\

Sup')ervisor, Real Estate Assets Department

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

oste__f2)98, %ﬂ 6&

Deputy City Attorney

IAWPO\199B\CRAWFORD\SA-Z00.80C
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RENTAL AGREEMENT

This Rental Agreement (this “Agreement”) is made as of February 23, 1998 by and
between the HOUSE OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA
NONPROFIT CORPORATION (“LANDLORD”) and the Zoological Society of San
Diego,“TENANT").

1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafter set forth, that certain real property
commonly known as Suites No. 1, 4, 5, 6, and 7 of the House of Hospitality, located in Balboa
Park, San Diego, California (the “Prermses")

2. SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that certain Nonprofit Lease

dated September 16, 1997 between the City of San Diego (the “City”), as landlord, and )
LANDLORD, as tenant (the “Master Lease”). This Agreement is subject and subordinate to all
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contrary to or in conflict with the Master Lease.

3. TERM

The term of this Agreement shall be for seven (7) years, commencing on A—Df‘ | IR \99& and
terminating on w unless sooner terminated as hereinafter prowded After
three (3) years, TENANT may terminate this Agreement upon not less than six (6) months written _
notice to LANDLORD. This Agreement shall be renewable by TENANT upon not less than
ninety (90) days notice to LANDLORD prior to expiration, upon which notice the parties shall
negotiate the terms of the renewal.

4. RENT

TENANT shall pay to LANDLORD the sum of two thousand five hundred and fifty-two dollars
and sixty-four cents ($2,552.64) per month, in advance, on the first day of each month during the
term of this Agreement, as monthly rent for the Premises. Rent shall include utilities, CAM fees
of $0.09 per square foot, electric, plumbing and HVAC. Rent shall be payable without notice or
demand and without any deduction, off-set or abatement in lawful money of the United States to
LANDLORD at the address stated herein for notices or to such other persons or such other
places as LANDLORD may designate to TENANT in writing.

The rent shall be adjusted on each anniversary of the commencement date of this Agreement
(“Adjustment Date”) to reflect any upward change in the Index, as defined below. The



fraction, the numerator of which shall be the Index most recently published prior to the
Adjustment Date and the denominator of which shall be the Index most recently published prior to
the commencement date. In no event shall the rent for any subsequent year be reduced below the
rent for the year immediately preceding the Adjustment Date. Prior to any scheduled increase,
LANDLORD shall give written notice to TENANT indicating the amount of the adjustment and
manner of computation of same. For purpose of this paragraph, the Index shall be the Consumer
Price Index for all Urban Consumers (All Items) - for Los Angeles, Long Beach and Riverside,
based on the period 1982-84 = 100 as published by the U.S. Department of Labor, Bureau of
Labor Statistics (the “Index”). Ifthe Index is calculated from a base different from the base
period 1982-84 = 100, the base figure used for calculating the adjustment percentage shall first be

converted under a formula supplied by the Bureau of Labor Statistics. If the Index shall no longer ~ * - =

be published, another index generally recognized as authoritative shall be substituted by
LANDLORD.

5. USE,; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other purpose
without LANDLORD’s prior written consent: Offices for Zoo]ogncal Society activities and
Dpro;j jects.

TENANT shall not do, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the House of Hospitality, provided
TENANT shall have notice that such activity or item is prohibited by LANDLORD'S insurance.
If the rate of any insurance carried by LANDLORD is increased as a result of TENANT’s use,
TENANT shall pay to LANDLORD within ten (10) days after written demand from
LANDLORD, the amount of any such increase. Such written demand shall include evidence that
such increase is a result of TENANT'S use, that TENANT was notified that such use was _
prohibited or may result in an increase, and, if any other tenants are similarly cited as a cause for : -
the increase, the demand shall include a calculation of the percentage of increase attributable to
TENANT and TENANT shall be liable for only such proportlonal share. TENANT shall comply
with all laws, rules, regulations, terms, zad conditions concerning the Premises or TENANT s use
of the Premises, including without lisuiiiation, the obligation at TENANT s cost to alter, maintain,
or restore the Premises in compliance and conformity with all laws, rules, regulations, terms and
conditions relating to the condition, use, or occupancy of the Premises by TENANT during the
term of this Agreement. LANDLORD shall provide TENANT with notice of such regulations;
imposition of any subsequent regulations shall be reasonable and shall give TENANT adequate
time to make any required alterations or modifications to the Premises. TENANT shall not use or
permit the use of the Premises in any manner that will tend to create waste or a nuisance or which
shall unreasonably disturb any other tenant. TENANT shall not use the Premises for the sale of
intoxicating liquors nor allow intoxicating liquors to be consumed on the Premises or any portion
thereof, without the prior written consent of LANDLORD and without first obtaining an
approved policy of insurance for such purpose. TENANT shall not serve foods or drinks from
the Premises other than light refreshments, or permit the Premises or any portion thereof to be



. . A .

used for the service of any foods or drinks other than light refreshments, without the prior written
consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in, on, under, or from the Premises.

A release shall include but not be limited to any spilling, leaking, pumping, pouring, emitting,

emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing of

hazardous substances. “Hazardous substances” shall mean those hazardous substances listed by

the Environmental Protection Agency in regularly released reports and any other substances :
incorporated into California’s list of hazardous substances. A‘copy of the presently effective EPA. ST
and California lists are on file in the Office of the City Clerk as Document 769704-1 and by this - --=-
reference incorporated herein. In the event of any release of a hazardous substance, TENANT -+ .- !
shall be responsible for all costs of remediation and removal of such substances iniaccordance

with all applicable rules and regulations of governmental authorities. TENANT agrees to assume -~ -
the defense of, indemnify, and hold LANDLORD and the City harmless from any'and all claims, = -

costs, and expenses related to environmental liabilities resulting from TENANT’S operations on : . 5. -

the Premises, including but not limited to costs of eavironmental assessments, cost or remediation
and removal, any necessary response costs, damages for injury to natural resources or the public,

and costs of any health assessment or health effect studies. !

. -

TENANTshall be required-to-abide by the-omnibus drug tegisiation passcd-by United-Staie’s
Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-free
workplace by doing all of the following: ;
N !
(@)  Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of controlled substances are prohibited on the Premises and
specifying the actions that will be taken against employees for violations of the prohibition.

() Offering a drug-free awareness program to inform employees about all of éhe following:
(1) The dangers of drug abuse in the workplace. ‘
(i)  The TENAXT’s policy of maintaining a drug-free workplace. s
(i) Any available drug counseling, rehabilitation, and emp]oyée assistance progra?ms.

(iv)  The penalties that may be imposed upon employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for
political activities as described in the Master Lease.

6. ACCEPTANCE; AS IS CONDITION

TENANT hereby accepts the Premises in the condition existing as of the date that TENANT

-
D0 e e
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possesses the Premises, subject to all applicable city, municipal, county and state laws, ordinances
and regulations governing the use of the Premises. TENANT has independently inspected the
Premises and made all tests, investigations and observations necessary to satisfy itself of the
condition of the Premises, and is relying solely on the same in entering into this Agreement.
TENANT hereby acknowledges that neither LANDLORD nor LANDLORD'’s agents have made
any representations or warrantees to TENANT as to the suitability of the Premises for the
conduct of TENANT s activities and business. Notwithstanding the foregoing, LANDLORD
represents that the Premises is free from hazardous substances as of TENANT's occupancy. -

7.  ALTERATIONS |

TENANT shall not, without LANDLORD's and the City’s prior written consent, make any
alterations, improvements or additions in or about the Premises. Any such alterations,
improvements or additions shall be completed in accordance with the Design Manual for the
House of Hospitality. LANDLORD may require TENANT to remove any such altérations,
improvements, or additions at the expiration of the term of this Agreement, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upof the
expiration of the term of this Agreement that LANDLORD requires TENANT to reémove any
such alterations, improvements or additions, unless otherwise agreed to in writing by the parties.
i LANDLORD so elects, TENANT, arits soie cost, shaii restore the Premises to it’s prior
condition before the last day of the term of this Agreement. Unless LANDLORD réquires their
removal, all alterations, improvements or additions which TENANT fails to remove.upon
expiration of this Agreement, and which are made on the Premises by TENANT shall become the
property of the LANDLORD and remain upon and be surrendered with the Premises at the
expiration of the term of this Agreement. Notwithstanding the provisions of this paragraph,
TENANT’s trade fixtures, furniture, equipment and other machinery, other than that which is
affixed to the Premises so that it cannot be removed without material or structural damage to the
Premises, shall remain the property of TENANT and shall be removed by TENANT -at the
expiration of the term. :

Befre commencing any work relating to the alteration or improvemer:: of the Premises, . . o
YENANT shall notify LANDLORD in writing of the expected date of the commencement of such
work so that LANDLORD can post and record the appropriate notices of non-responsibility to
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any
event, TENANT shall pay, when due, all claims for labor or material furnished to TENANT or
claimed to have been furnished to TENANT or TENANT’s agent or contractors in connection
with work of any character performed or claimed to have been performed on the Premises by or
at the direction of TENANT. TENANT shall have the right to contest the validity of any such
lien if, immediately on demand by LANDLORD, TENANT procures and records a lien release
bond meeting the requirements of California Civil Code Section 3143,

Whenever there is any construction to be performed on the Premises, TENANT shall agree in
writing, prior to commencement of said construction, that the construction commenced by
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TENANT shall be completed in accordance with the plans approved by LANDLORD and the
City or, at the option of LANDLORD, that the uncompleted construction shall be removed and
the Premises restored to a condition satisfactory to LANDLORD. -

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an ifisurance carrier -
acceptable to LANDLORD and the City (a) public liability insurance protecting against loss from -
public liability arising from the use or condition of, or operations conducted on, the Premises with
minimum coverage of $1,000,000 COMBINED SINGLE LIMIT LIABILITY and (b) fire legal °

insurance on all insurable property on the Premises with minimum coverage of $250,000. Acopy -

of the policy or policies of insurance shall be filed with LANDLORD and the City and shall name’
“House of Hospitality Association, Inc.” and the “City of San Diego” as additional insureds.

Said policy shall specify that the policy may not be terminated, altered or canceled without 30
(thirty) days prior written notice to LANDLORD and to the City by the insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but shall not be'
required to, procure and maintain the same at the expense of TENANT and the cost thereof,
together with interest thereon at the rate of ten percent (10%) per annum. shall hecome dne and
payable as additional rent tc LANDLORD together with TENANTs next rent installment.

TENANT and LANDLORD each waive any and all rights of recovery against the other, or
against the officers, employees, agents, and representatives of the other, for loss of or damage to
such waiving party or its property or the property of others under its control, where such loss or
damage is insured under any insurance policy in force at the time of such loss or damage. Each
party shall cause each insurance policy obtained by it hereunder to provide that the:insurance
company waives all right of recovery by way of subrogation against either party in connection
with any damage covered by any such policy. i

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and the City '
from all claims, expenses and liability of every nature, directly or indirectly arising from, or alleged
to have arisen from the operations conducted on the Premises, from the condition of the Premises,
not to include any latent defects, or from any act or omission of TENANT, its agents and invitees.

Except for LANDLORD’s negligent conduct, TENANT hereby agrees that LANDLORD and the
City shall not be liable for any injury to TENANTs business or loss of income therefrom or for
damage to the goods, wares, merchandise, or other property of TENANT, TENANT’s
employees, invitees, customers or any other person in or about the Premises; nor shall
LANDLORD or the City be liable for injury-to the person of TENANT, TENANT’s employees,
agents, contractors, or invitees, whether such damage or injury is caused by or results from fire,
steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defect of



pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any
other cause, whether such damage results from conditions arising upon the Premises or upon
other portions of the House of Hospitality, or from any other sources or places. LANDLORD
shall not be liable to TENANT for any damage arising from any act or neglect of any other tenant
of the House of Hospitality.

10.  ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, moi'tgage, or

otherwise transfer or encumber all or any part of TENANT s interest in this Agreement orinthe "~
Premises without the prior written consent of LANDLORD and the City. Any attempted i
assignment, transfer, mortgage, encumbrance, or subletting without such consent'shall be void

and shall constitute a breach of this Agreement. An assignment by operation of law shall

automatically terminate this Agreement. '1

Unless TENANT obtains a written novation signed by LANDLORD and the City; no subletting '~ TN
or assignment shall release TENANT of TENANT’s obligation to pay the rent and to perfformall @ - =~
other obligations to be performed by TENANT hereunder for the term of this Agreement. The -~ = -
acceptance of rent by LANDLORD from any other person shall not be deemed a waiver by '

- LANDLORB: olmuyrgnovisicrhersol- Jousenizio. oue.assigiinent or subletting.shaii not be

deemed consent to any subsequent assignment or subletting.
11. DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and breach of . R
this Agreement by TENANT: ‘ .
s

(1) Failure to pay rent when due, if the failure continues for three (3) calendar diays after i
written notice has been given to TENANT. ’

(it) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen
(14) consecutive days shall be deemed an abandonment and vacation). ‘

(iii ) Failure to perform any other provision of this Agreement if the failure to perform is not
cured within thirty (30) days after written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT commences to cure the
default within the thirty (30) day period and diligently prosecutes the same to completion.

(iv) The making by TENANT of any general assignment, or general arrangement, for the benefit
of creditors; the filing by or against TENANT of a petition to have TENANT adjudged a



bankrupt or a petition for reorganization or arrangement under any law relating to bankruptcy
unless the same is dismissed within sixty (60) days following the filing of such petition; the
appointment of a trustee or receiver to take possession of substantially all of TENANTs assets
located at the Premises or of TENANT s interest in this Agreement, where possession is not
restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT s assets located at the Premises or of TENANT’s interest
in this Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable
provision of this Agreement and shall demand that TENANT perform the provision of this
Agreement or pay the rent that is in arrears, as the case may be, within the applicable period of
time. No such notice shall be deemed a forfeiture or a termination of this Agreement unless
LANDLORD so elects in the notice.

(b) LANDLORD’S REMEDIES N ' i

LANDLORD shall have the following remedies if TENANT commits a default under this

Agreement. These remedies are not exclusive but are cumulative and in addition to any remedies - -

now or hereafter allowed by law.

LANDLORD can continue this Agreement in full force and effect, and the Agreement will
continue in effect so long as LANDLORD does not terminate TENANT’s right to possession,

and LANDLORD shall have the right to collect rent when due. During the period that TENANT -

is in default, LANDLORD can enter the Premises and relet them, or any part of them, to third
parties for TENANT’s account. TENANT shall be liable immediately to LANDLORD for all
costs LANDLORD incurs in reletting the Premises, including, without limitation, broker’s
commissions, expenses of remodeling the Premises required by the reletting, costs of repair and
like costs. Reletting can be for a period shorter or longer than the remaining term of this
Agreement. TENANT shall pay to LANDLORD the rent due under this Agreement on the date
the rent is due, less the rent LANDLORD receives from any reletting. No act by LANDLORD

allowed by this paragraph shall terminate this Agree:nent unless LANDLORD notifies TENANT :
that LANDLORD viezis to terminate this Agreement. After TENANT’s default and ot so long -~

as LANDLORD has not terminated TENANT’s right to possession of the Premises, if TENANT -

obtains LANDLORD’s and the City’s consent, TENANT shall have the right to assign or sublet * "

its interest in this Agreement, but TENANT shall not be released from liability hereunder.
LANDLORD’s and the City’s consent to the proposed assignment or subletting shall not be
unreasonably withheld. :

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness
from TENANT to LANDLORD other than the rent due from TENANT to LANDLORD;
secondly to all costs, including maintenance, incurred by LANDLORD in such reletting; and third,
to any rent due and unpaid under this Agreement. After deducting the payments referred to in

i



this paragraph, any sum remaining from the rent LANDLORD receives from such reletting shall
be held by LANDL.ORD and applied in payment of future rent as rent becomes due under this
Agreement. In no event shall TENANT be entitled to any excess rent received by LANDLORD.
If, on the date rent is due under this Agreement, the rent received from the reletting is less than
the rent due on that date, TENANT shall pay to LANDLORD, as additional rent, in addition to
the remaining rent due, all costs, including maintenance, that LANDLORD shall have incurred in
reletting that remain after applying the rent received from the reletting as provided in this

paragraph. ’

LANDLORD can, at it’s option, terminate TENANT’s right to possession of the EPremises atany -
time. No act by LANDLORD other than giving written notice to TENANT sha.ll%terminate this -

Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment of a receiver -~

on LANDLORD’s initiative to protect LANDLORD’s interest in this Agreement shall not
constitute a termination of TENANT’s right to possession. In the event of such termination,

LANDLORD has the right to recover from TENANT the following: ’

N

(i) The worth at the time of award of the unpaid rent which had been earned at %the time of the -

termination of this Agreement;

{1i ) The worth at the time of award of the amount by which the unpaid rent which would have
been earned after the date of the termination of this Agreement until the time of the award

exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided; -~~~ " -

(iii ) The worth at the time of award of the amount by which the unpaid rent for the balance of
the term after the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reasonably avoided; and ' !
The “worth at the time of award,” as used in (1) and (2) of this paragraph is to be fcomputed by
allowing interest at the maximum legal rate. The “worth at the time of the award™ as referred to

in (3) of this paragraph is to be computed by discounting such amount at the discount rate of the

Federzl Reserve Bank of San Frarcisco at the time of award, plus cne (1%) percent.

LANDLORD at any time after TENANT commits a default, can cure the default at TENANT’s
cost and expense. If LANDLORD at ‘any time, by reason of TENANTs default, pays any sum or
does any act that requires the payment of any sum, the sum paid by LANDLORD shall be due
immediately from TENANT to LANDLORD at the time the sum is paid, and if paid at a later date
shall bear interest at ten percent (10%) per annum from the date the sum is paid by LANDLORD
untit LANDLORD is reimbursed by TENANT. The sum, together with interest thereon, shall be
considered additional rent.

12. SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT shall



surrender the Premises to LANDLORD in good condition, broom clean, ordinary wear and tear
excepted. TENANT shall remove all of its fixtures, furnishings and equipment on the Premises,
and, if required by LANDLORD, any alterations, improvements and additions made by TENANT
to the Premises, prior to the expiration of the term of this Agreement. If TENANT fails to
surrender the Premises to LANDLORD on the expiration of this Agreement as required by this
paragraph, TENANT shall hold LANDLORD harmless from all damages resulting from
TENANT's failure to vacate the Premises, including, without limitation, claims made by any
succeeding tenant resulting from TENANT’s failure to surrender the Premises.

13. HOLDING OVER

If TENANT, with LANDLORD'’s and the City’s consent, remains in possession of the Premises '’ B
after the expiration or termination of the term of this Agreement, such possession by TENANT

shall be deemed to be a tenancy from month-to-month at a rent in the amount of the last monthly -~ = -

rent plus all other charges payable hereunder, and upon all other provisions of this lease.
14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall inure to
- ihe'benefil-of each-of the puriics hereio, their neirs, personai representatives, successors and
assigns.

15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or declaration of any
kind, it shall be in writing and served either personally or sent by registered or certified United
States mail, postage prepaid, addressed at the addresses as set forth below: ‘

TO LANDLORD AT: House of Hospitality Association, Inc.
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : General Manager
Zoological Society of San Diego
2920 Zoo Drive .
San Diego, CA 92103
(619) 685-3280

Such notice shall be deemed to be received when served, if personally served, and upon the
expiration of forty-eight (48) hours from the time of mailing, if mailed as provided for in this
paragraph.



16. LANDLORD’S RIGHT TO INSPECTIONS

With TENANT's consent, or upon forty-eight (48) hours notice, LANDLORD and
LANDLORD’s agent shall have the right to enter the Premises at all reasonable times for the
purpose of inspecting same, and making such alterations, repairs, improvements or additions to
the Premises or to the House of Hospita]ity as LANDLORD may deem necessary or desirable.
Any non-emergency alterations, repairs, improvements, or additions should be noticed to
TENANT five (5) days in advance. f

4

17. ATTORNEY’S FEES

In the event of any litigation regarding this lease, the prevailing party shall be entxtled to an award
of reasonable legal costs, including court and attorneys’ fees. ~

18. NO WAIVERS | |

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any other
provision hereof or of any subsequent breach by TENANT of the same or any other provision.

. LANDLORD's consent to or approval of any act shall not be deemed to render unnecessary the
obtaining Tl ANDL ORI s.consent 1600 apprevai-of any subsequent-act ct by TENANT, 1he
acceptance of rent hereunder by LANDLORD shall not be a waiver of any preceding breach by

TENANT of any provision hereof, other than the failure of TENANT to pay the particular rent so

accepted, regardless of LANDLORD’s knowledge of such preceding breach at the time of its
acceptance of such rent.

19. TIME
Time is of the essence with respect to all provisions of this Agreement.
20.  SEVERABILITY

" The unenforceabxhty, invalidity, &7 {'egality of any provision of the Agreement shall not render
the other provisions hereof unenforceable, invalid or illegal. -

21.  COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a covenant and
a condition.

22, ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and shall not
be effective unless and until the City gives its approval. Upon execution of this Agreement by

10
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TENANT, TENANT shall pay to LANDLORD the sum of Three Hundred Ten Dollars ($310.00)
which LANDLORD shall in turn pay to the City as an administrative processing fee.
23.  NONDISCRIMINATION

TENANT shall not discriminate on the basis of race, color, creed, national origin, ancestry, sex,
religious creed, marital status, disability or age in it’s use of the Premises. ' :

TENANT agrees to comply with the California Government Code, Sections 11135-11139. 5, the =~
Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with Disabilities Act of

1990 (the “ADA”™), and any other applicable state and federal laws and regulations hereafter

enacted protecting the rights of people with disabilities. TENANT’s compliance shall include but

not necessarily be limited to the following:

(a) TENANT shall not discriminate against qualified persons with disabilities in any aspects of -
employment, including recruitment, hiring, promotions, conditions and privileges of employment i

training, compensation, benefits, discipline, layoffs, and termination of employment

() No qualified individual with a disability may be excluded on the basis of dlsablhty from

pariicinarion in, or be-Senied-the Sonehts of, services, programs; oractivities of TENANT.

(c) TENANT shall post a statement addressing the requirements of the ADAina
prominent place at the work site.

(d) Where required by law, TENANT shall comply with the City’s disabled access

- requirements by bringing up to code and making accessible any areas of the Premises which deny **
access to disabled persons. All such improvements and alterations shall be at the sole cost of
TENANT.

(e) LANDLORD represents and warrants that the common areas of the bu1]dmg are ADA-
comphant

24, RULES AND REGULATIONS
TENANT shall comply with all reasonable rules and regulations promulgated by LANDLORD
with respect to the House of Hospitality. LANDLORD reserves the right to promulgate from

time to time reasonable rules and regulations concerning the use and occupancy of the House of
Hospitality, subject to such approval of the City as may be required.

25.  AUTHORITY

The persons executing this Agreement on behalf of LANDLORD and TENANT, respectively,
represent and warrant that they have the authority to execute this Agreement on behalf of

11



LANDLORD and TENANT, respectively.

IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as
of the
day and year first above written.

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.

By: \(Da,{/.—{/;/ . < .

Its: c;fgﬂm/ /nanasl-f’lf

)

a

TENANT:

By: w

Its: gméué’f/ Jmncé‘

12



The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, as amended,
hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR) and

SPRECKELS ORGAN SOCIETY
(SUBLESSEE) dated October 30, 1997. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and the
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

Date n/ /9[99 e wﬁ( . /J’..a\

Supervisor, Real Estate Assets Department

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Date (ll//?{ﬁ’-} %//9&(/ —

Deputy City Attorne

IAWPOVI 997\CRAWFORD\SA-SPREC.KEL
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RENTAL AGREEMENT

" This Rental Agreement (this “Agreement”) is made as of _10/30/97 , by and between the
HOUSE OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION

(“LANDLORD”) and _Spmckcls_QrgazLSomsw_(“TENANT ).
1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafter set forth, that certain real property
commonly known as Suite(s) No. _10_ of the House of Hospitality, located in Balboa Park, San
Diego, California (the “Premises™).

2, SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that certain
Nonprofit Lease dated _10/1/97 , 1997, between the City of San Diego (the “City™), as landlord,
and LANDLORD, as tenant (the “Master Lease™). This Agreement is subject and subordinate to
all of the covenants and conditions of the Master Lease notwithstanding any provision hereof
contrary to or in conflict with the Master Lease.

3. TERM

] The term of this Agreement shall be for _12 months, commencing on _11/15/97 , and
terminating on _11/14/98 , unless sooner terminated as hereinafier provided.

4. RENT

TENANT shall pay to LANDLORD the sum of $_478 80 _per month, in advance, on
the first day of each month during the term of this Agreement, as monthly rent for the Premises.
Rent shall be payable without notice or demand and without any deduction, off-set or abatement
in lawful money of the United States to LANDLORD at the address stated herein for notices or to
such other persons or such other places as LANDLORD may designate to TENANT in writing.

The rent shall be adjusted on each anniversary of the commencement date of this
Agreement (“Adjustment Date”) to reflect any upward change in the Index, as defined below.
The adjustment shall be calculated by multiplying the rent in effect as of the commencement date
by a fraction, the numerator of which shall be the Index most recently published prior to the
Adjustment Date and the denominator of which shall be the Index most recently published prior
to the commencement date. In no event shall the rent for any subsequent year be reduced below
the rent for the year immediately preceding the Adjustment Date. LANDLORD shall give
written notice to TENANT indicating the amount of the adjustment and manner of computation
of same as soon as the information becomes available to LANDLORD. Delay in notification of
the amount of adjustment shall not affect TENANT’s obligation to pay the rent as previously
adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers
(All Items) - for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as
published by the U.S. Department of Labor, Bureau of Labor Statistics (the “Index”). If the
Index is calculated from a base different from the base period 1982-84 = 100, the base figure used
for calcutating the adjustment percentage shall first be converted under a formula supplied by the
Bureau of Labor Statistics. If the Index shall no longer be published, another index generally
recognized as authoritative shall be substituted by LANDLORD.
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5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other
purpose without LANDLORD’s prior written consent: Offices for Balboa Park activities and
projects.

TENANT shall not do, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the House of Hospitality. If the rate of
any insurance carried by LANDLORD is increased as a result of TENANT’s use, TENANT shall
pay to LANDLORD within ten (10) days after written demand from LANDLORD, the amount of
any such increase. TENANT shall comply with all laws, rules, regulations, terms, and
conditions concerning the Premises or TENANT’s use of the Premises, including without
limitation, the obligation at TENANT’s cost to alter, maintain, or restore the Premises in
compliance and conformity with all laws, rules, regulations, terms and conditions relating to the
condition, use, or occupancy of the Premises by TENANT during the term of this Agreement.
TENANT shall not use or permit the use of the Premises in any manner that will tend to create
waste or a nuisance or which shall unreasonably disturb any other tenant. TENANT shall not
use the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed
on the Premises or any portion thereof, without the prior written consent of LANDLORD and
without first obtaining an approved policy of insurance for such purpose. TENANT shall not
serve foods or drinks from the Premises other than light refreshments, or permit the Premises or
any portion thereof to be used for the service of any foods or drinks other than light refreshments,
without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in, on, under, or from the
Premises. A release shall include but not be limited 1o any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing
of hazardous substances. “Hazardous substances” shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and any other substances
incorporated into California’s list of hazardous substances. A copy of the presently effective EPA
and California lists are on file in the Office of the City Clerk as Document 769704-1 and by this
reference incorporated herein. In the event of any release of a hazardous substance, TENANT
shall be responsible for all costs of remediation and removal of such substances in accordance
with all applicable rules and regulations of governmental authorities. TENANT agrees 10 assume
the defense of, indemnify, and hold LANDLORD and the City harmless from any and all claims,
costs, and expenses related to environmental liabilities resulting from TENANT’S operations on
the Premises, including but not limited to costs of environmental assessments, cost or
remediation and removal, any necessary response costs, damages for injury to natural resources
or the public, and costs of any health assessment or health effect studies.

TENANT shall be required to abide by the omnibus drug legislation passed by United

State’s Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-

free workplace by doing all of the following:

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of controlled substances are prohibited on the Premises and
specifying the actions that will be taken against employees for violations of the prohibition,

(b)- Establishing a drug-free awareness p.rogram to inform employees about all of the follovﬁng:

(i) The dangers of drug abuse in the workplace.

(ii) The TENANT’s policy of maintaining a drug-free workplace.



(ili} Any available drug counseling, rehabilitation, and employee assistance programs.
(iv) The penalties that may be imposed upon employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for
political activities as described in the Master Lease. :

6. ACCEPTANCE; AS IS CONDITION

TENANT hereby accepts the Premise in the condition existing as of the date that
TENANT possesses the Premises, subject to all applicable city, municipal, county and state laws,
ordinances and regulations governing the use of the Premises. TENANT has independently '
inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this
Agreement. TENANT hereby acknowledges thiat neither LANDLORD nor LANDLORD's
agents have made any representations or warrantees to TENANT as to the suitability of the
Premises for the conduct of TENANT s activities and business.

7. ALTERATIONS

TENANT shall not, without LANDLORD’s and the City’s prior written consent, make
any alterations, improvements or additions in or about the Premises. Any such alterations,
improvements or additions shall be completed in accordance with the Design Manual for the
House of Hospitality. LANDLORD may require TENANT to remove any such alterations,
improvements, or additions at the expiration of the term of this Agreement, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upon the
expiration of the term of this Agreement that LANDLORD requires TENANT to remove any
such alterations, improvements or additions. 1If LANDLORD so elects, TENANT, at its sole cost,
shall restore the Premises to it’s prior condition before the last day of the term of this Agreement.
Unless LANDLORD requires their removal, all alterations, improvements or additions which are
made on the Premises by TENANT shall become the property of the LANDLORD and remain
upon and be surrendered with the Premises at the expiration of the term of this Agreement.
Notwithstanding the provisions of this paragraph, TENANT’s trade fixtures, furniture,
equipment and other machinery, other than that which is affixed to the Premises so that it cannot
be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises,
TENANT shall notify LANDLORD in writing of the expected date of the commencement of such
work so that LANDLORD can post and record the appropriate notices of non-responsibility to
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any
event, TENANT shall pay, when due, all claims for labor or material furnished to TENANT or
claimed to have been furnished to TENANT or TENANT s agent or contractors in connection
with work of any character performed or claimed to have been performed on the Premises by or
at the direction of TENANT. TENANT shall have the right to contest the validity of any such
lien if, immediately on demand by LANDLORD, TENANT procures and records a lien release
bond meeting the requirements of California Civil Code Section 3143,

Whenever there is any construction to be performed on the Premises, TENANT shall
deposit with LANDLORD prior to commencement of said construction, a faithful performance
bond in the amount of one hundred percent (100%) of the estimated constructicn cost of the work
to be performed. The bond may be in cash or may be a corporate surety bond or other security
satisfactory to LANDLORD. The bond shall insure that the construction commenced by



TENANT shall be completed in accordance with the plans approved by LANDLORD and the
City or, at the option of LANDLORD, that the uncompleted construction shall be removed and
the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be
placed in an escrow or other trust approved by LANDLORD.

8., INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an .
insurance carrier acceptable to LANDLORD and the City (a) public liability insurance protecting
- against loss from public liability arising from the use or condition of, or operations conducted on,
the Premises with minimum coverage of $1,000,000 COMBINED SINGLE LIMIT LIABILITY
and (b) fire legal insurance on all insurable property on the Premises with minimum coverage of
$250,000. A copy of the policy or policies of insurance shall be filed with LANDLORD and the
City and shall name “House of Hospitality Association, Inc.” and the “City of San Diego” as
additional insureds. Said policy shall specify that the policy may not be terminated, altered or
canceled without 30 (thirty) days prior written notice to LANDLORD and to the City by the
insurance company,

If TENANT shall fail to procure and maintain-such insurance, LANDLORD may, but
shall not be required to, procure and maintain the same at the expense of TENANT and the cost
thercof, together with interest thereon at the rate of ten percent (10%) per annum, shall become
due and payable as additional rent to LANDLORD together with TENANT’s next rent
installment.

TENANT and LANDLORD each waive any and all rights of recovery against the other,
or against the officers, employees, agents, and representatives of the other, for loss of or damage
1o such waiving party or its property or the property of others under its control, where such loss
or damage is insured under any insurance policy in force at the time of such loss or damage.
Each party shall cause each insurance policy obtained by it hereunder to provide that the
insurance company waives all right of recovery by way of subrogation against either party in
connection with any damage covered by any such policy.

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and
the City from all claims, expenses and liability of every nature, directly or indirectly arising from,
or alleged to have arisen from the operations conducted on the Premises, from the condition of
the Premises, or from any act or omission of TENANT, its agents and invitees.

Except for LANDLORD’s negligent conduct, TENANT hereby agrees that LANDLORD
and the City shall not be liable for any injury to TENANT’s business or loss of income therefrom
or for damage to the goods, wares, merchandise, or other property of TENANT, TENANT ’s
employees, invilees, customers or any other person in or about the Premises; nor shall
LANDLORD or the City be liable for injury to the person of TENANT, TENANT’s employees,
agents, contractors, or invitees, whether such damage or injury is caused by or results from fire,
steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defect of -
pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any
other cause, whether such damage results from conditions arising upon the Premises or upon
other portions of the House of Hospitality, or from any other sources or places. LANDLORD
shall not be liable to TENANT for any damage arising from any act or neglect of any other
tenant of the House of Hospitality.



10. ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage,
or otherwise transfer or encumber all or any part of TENANT’s interest in this Agreement or in
the Premises without the prior written consent of LANDLORD and the City. Any attempted
assignment, transfer, mortgage, encumbrance, or subletting without such consent shall be void
and shall constitute a breach of this Agreement. An assignment by operation of law shall
automatically terminate this Agreement.

Regardless of LANDLORD’s or the City’s consent, no subletting or assignment shall
release TENANT of TENANT’s obligation to pay the rent and to perform all other obligations to
be performed by TENANT hereunder for the term of this Agreement. The acceptance of rent by
LANDLORD from any other person shall not be decmed a waiver by LANDLORD of any
provision hereof. Consent to one assignment or subletting shall not be deemed consent to any
subsequent assignment or subletting.

11, DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and
breach of this Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for three (3) calendar days after
written notice has been given to TENANT. :

(ii) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen
(14) consecutive days shall be deemed an abandonment and vacation).

(iii ) Failure to perform any other provision of this Agreement if the failure to perform is not
cured within thirty (30).days after written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT commences to cure the
default within the thirty (30) day period and diligently prosecutes the same to completion.

(iv) The making by TENANT of any general assignment, or general arrangement, for the
benefit of creditors; the filing by or against TENANT of a petition to have TENANT adjudged 2
bankrupt or a petition for reorganization or arrangement under any law relating to bankruptcy
unless the same is dismissed within sixty (60) days following the filing of such petition; the
appointment of a trustee or receiver to take possession of substantially all of TENANT's assets
located at the Premises or of TENANT s interest in this Agreement, where possession is not
restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT s assets located at the Prémises or of TENANT’s interest
in this Agrecment, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable
provision of, this Agreement and shall demand that TENANT perform the provision of this
Agreement or pay the rent that is in arrears, as the case may be, within the applicable period of
time. No such notice shall be deemed a forfeiture or a termination of this Agreement unless
LANDLORD sp elects in the notice. :



() LANDLORD'S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under
this Agreement. These remedies are not exclusive but are cumulative and in addition to any
remedies now or hereafter allowed by law. '

LANDLORD can continue this Agreement in full force and effect, and the Agreement
will continue in effect so long as LANDLORD does not terminate TENANT’s right to -
possession, and LANDLORD shall have the right to collect rent when due. During the period
that TENANT is in default, LANDLORD can enter the Premises and relet them, or any part of
them, to third parties for TENANT’s account. TENANT shall be liable immediately to
LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker’s commissions, expenses of remodeling the Premises required by the reletting,
costs of repair and like costs. Reletting can be for a period shorter or longer than the remaining
term of this Agreement. TENANT shall pay to LANDLORD the rent due under this Agreement
on the date the rent is due, less the rent LANDLORD receives from any reletting. No act by
LANDLORD allowed by this paragraph shall terminate this Agreement unless LANDLORD
notifies TENANT that LANDLORD elects to terminate this Agreement. Afier TENANT s
default and for so long as LANDLORD has not terminated TENANT’s right to possession of the
Premises, if TENANT obtains LANDLORD’s and the City’s consent, TENANT shall have the
right to assign or sublet its interest in this Agreement, but TENANT shall not be released from
liability hercunder. LANDLORD’s and the City’s consent to the proposed assignment or
subletting shall not be unreasonably withheld.

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness
from TENANT to LANDLORD other than the rent due from TENANT to LANDLORD,
secondly to all costs, including maintenance, incurred by LANDLORD in such reletting; and
third, to any rent due and unpaid under this Agreement. After deducting the payments referred
to in this paragraph, any sum remaining from the rent LANDLORD receives from such reletting
shall be held by LANDLORD and applied in payment of future rent as rent becomes due under
this Agreement. In no event shall TENANT be entitled to any excess rent received by
LANDLORD. If, on the date rent is due under this Agreement, the rent received from the
reletting is less than the rent due on that date, TENANT shall pay to LANDLORD, as additional
rent, in addition to the remaining rent due, all costs, including maintenance, that LANDLORD
shall have incurred in reletting that remain after applying the rent received from the reletting as
provided in this paragraph.

" LANDLORD can, at it’s option, terminate TENANT’s right to possession of the
Premises at any time. No act by LANDLORD other than giving written notice to TENANT shall
terminate this Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment
of a receiver on LANDLORD’s initiative to protect LANDLORD's interest in this Agreement
shall not constitute a termination of TENANT’s right to possession. In the event of such
termination, LANDLORD has the right to recover from TENANT the following:

(i) The worth at the time of award of the unpaid rent which had been earned at the time of the
termination of this Agreement;

(ii) The worth at the time of award of the amount by which the unpaid rent which would have
been earned after the date of the termination of this Agreement until the time of the award -
exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided;



(iii ) The worth at the time of award of the amount by which the unpaid rent for the balance of
the term afier the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reasonably avoided; and

(iv) Any other amount necessary to compensate LANDLORD for all detriment proximately
caused by TENANTs failure to perform its obligations under this Agreement or which in the
ordinary course of things would be likely to result therefrom,

The “worth at the time of award,” as used in (1) and (2) of this paragraph is to be
computed by allowing interest at the maximum legal rate. The “worth at the time of the award”
as referred 1o in (3) of this paragraph is to be computed by discounting such amount at the
discount rate of the Federal Reserve Bank of San Francisco at the time of award, plus cne (1%)
percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have
the additional right o have a receiver appointed to collect rent and conduct TENANT’s business.
Neither the filing of a petition for the appointment of a receiver nor the appointment itself shall
constitute an election by LANDLORD to terminate this Agreement.

LANDLORD at any time after TENANT commits a default, can cure the default at
TENANT’s cost and expense. 1f LANDLORD at any time, by reason of TENANT's default, pays
any sum or does any act that requires the payment of any sum, the sum paid by LANDLORD
shall be due immediately from TENANT to LANDLORD at the time the sum is paid, and if paid
at a later date shall bear interest at ten percent (10%) per annum from the date the sum is paid by
LANDLORD until LANDLORD is reimbursed by TENANT. The sum, together with interest
thereon, shall be considered additional rent.

12, SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT
shall surrender the Premises to LANDLORD in good condition, broom clean, ordinary wear and
tear excepted. TENANT shall remove all of its fixtures, furnishings and equipment on the
Premises, and, if required by LANDLORD, any alterations, improvements and additions made by
TENANT to the Premises, prior to the expiration of the term of this Agreement. If TENANT
fails to surrender the Premises to LANDLORD on the expiration of this Agreement as required
by this paragraph, TENANT shall hold LANDLORD harmless from all damages resulting from
TENANT's failure to vacate the Premises, including, without limitation, claims made by any
succeeding tenant resulting from TENANT’s failure to surrender the Premises.

13. HOLDING OVER

If TENANT, with LANDLORD's and the City’s consent, remains in possession of the
Premises after the expiration or termination of the term of this Agreement, such possession by
TENANT shall be deemed to be a tenancy from month-to-month at a rent in the amount of the
last monthly rent plus all other charges payable hereunder, and upon all other provisions of this
lease. ' ‘

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall
inure to the benefit of each of the parties herelo, their heirs, personal representatives, successors
and assigns.



15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or
declaration of any kind, it shall be in writing and served either personally or sent by registered or
certified United States mail, postage prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT:  House of Hospitality Association, Inc.
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : Spreckels Organ Society
1549 El Prado Suite 10
San Diego, Ca. 92101

Such natice shall be deemed to be received when served, if peréonally served, and upon
the expiration of forty-eight (48) hours from the time of mailing, if mailed as provided for in this
paragraph. .

16. LANDLORD’S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD's agent shall have the right to enter the Premises at all
reasonable times for the purpose of inspecting same, and making such alterations, repairs,
improvements or additions to the Premises or to the House of Hospitality as LANDLORD may
deem necessary or desirable.

17. -~ ATTORNEY’S FEES

In the event of any litigation regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys’ fees.

18, NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any .
other provision hereof or of any subsequent breach by TENANT of the same or any other
provision. LANDLORD’s consent to or approval of any act shall not be deemed to render
unnecessary the obtaining of LANDLORD's consent to of approval of any subsequent act by
TENANT. The acceptance of rent hereunder by LANDLORD shall not be a waiver of any
preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD's knowledge of such preceding breach
at the time of its acceptance of such rent.

19. TIME
Time is of the essence with respect to all provisions of this Agreement.
20. SEVERABILITY

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not
render the other provisions hereof unenforceable, invalid or illegal.
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21. COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a
covenant and a condition. '

22, ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior‘ épproval by the City and
shall not be effective unless and until the City gives its approval. Upon execution of this '

© Agreement by TENANT, TENANT shall pay to LANDLORD the sum of Three Hundred Ten

Dollars ($310.00) which LANDLORD shall in turn pay to the City as an administrative
processing fee.

23. NONDISCRIMINATION

The general public shall not be excluded from the Premises or any portion thereof nor
shall TENANT discriminate on the basis of race, color, creed, national origin, ancestry, sex,
religious creed, marital status, disability or age in it’s use of the Premises.

TENANT agrees to comply with the California Government Code, Sections 11135-
11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (the “ADA™); and any other applicable state and federal laws and

regulations hercafter enacted protecting the rights of people with disabilities. TENANT’s

compliance shall include but not necessarily be limited to the following!

(a) TENANT shail not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layofs, and termination of
employment.

(b) No qualified individual with a disability may be excluded on the basis of disability from
participation in, or be denied the benefits of, services, programs, or activities of TENANT.

(c) TENANT shall post a statement addressing the requirements of the ADA ina
prominent place at the work site.

(d) Where required by law, TENANT shall comply with the City’s disabled access
requirements by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sole cost of
TENANT.

24, RULES AND REGULATIONS

TENANT shall comply with all reasonable rules and regulations promulgated by
LANDLORD with respect to the House of Hospitality. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy
of the House of Hospitality, subject to such approval of the City as may be required.

. 25, AUTHORITY

The persons execuling this Agreement on behalf of LANDLORD and TENANT,
respectively, represent and warrant that they have the authority to execute this Agreement on
behalf of LANDLORD and TENANT, respectively. ‘



IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the

day and year first above written.

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.
By: ./ ),,Mm,g /< A
Its: GCeneral /l/lana_géif

o Bt it
,g%mﬁ%ﬁ/wwszu?

TENANT:

10



CONSENT TO SUBLEASE AGREEMENT

-

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, as amended,
hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR) and

YOUNG AUDIENCES
(SUBLESSEE) dated October 28, 1297. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and the
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

Date / / 9] % By (%_uﬂ L@Aﬂ\

%E]erv}sor Real- Estate Assets Department

=

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

Date r((/n{q% . % ﬂ\g 7%_/

_ Deputy City Attor

I\WPO\199\CRAWFORDASA-YOUNG.
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RENTAL AGREEMENT

This Rental Agreement (this “Agrecment”) is made as of _10/28/97 , by and between the
HOUSE OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION

(*LANDLORD”) and _Young Audiences (“TENANT™).
1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafter set forth, that certain real property
commonly known as Suite(s) No. _9_ of the House of Hospitality, located in Balboa Park, San
Diego, California (the “Premises™).

2. SUBORDINATION

This Agreement is a sublease of a portion of the premises.covered by that certain
Nonprofit Lease dated _10/1/97 , 1997, between the City of San Diego (the “City™), as landlord,
and LANDLORD, as tenant (the “Master Lease™). This Agreement is subject and subordinate to
all of the covenants and conditions of the Master Lease notwithstanding any provision hereof
contrary to or in conflict with the Master Lease.

3. TERM

. The term of this Agreement shall be for _12  months, commencing on 11/8/97 _, and
teriminating on _11/7/98 , unless sooner terminated as hereinafter provided.

4. RENT

TENANT shall pay to LANDLORD the sum of $_478.80_ per month, in advance, on
the first day of each month during the term of this Agreement, as monthly rent for the Premises.
Rent shall be payable without notice or demand and without any deduction, off-set or abatement
in lawful money of the United States to LANDLORD at the address stated herein for notices or 1o
such other persons or such other places as LANDLORD may designate to TENANT in writing.

The rént shall be adjusted on each anniversary of the commencement date of this
Agreement (“Adjustment Date”) to refiect any upward change in the Index, as defined below.
The adjustment shall be calculated by multiplying the rent in effect as of the commencement date
by a fraction, the numerator of which shall be the Index most recently published prior to the
Adjustment Date and the denominator of which shall be the Index most recently published prior
to the commencement date. In no event shall the rent for any subsequent year be reduced below
the rent for the year immediately preceding the Adjustment Date. LANDLORD shall give
written notice to TENANT indicating the amount of the adjustment and manner of computation
of same as soon as the information becomes available to LANDLORD. Delay in notification of
the amount of adjustment shall not affect TENANT’s obligation to pay the rent as previously
adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers

" (All Items) - for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as
published by the U.S. Department of Labor, Bureau of Labor 3tatistics (the “Index™). If the
Index is calculated from a base different from the base period 1982-84 = 100, the base figure used
for calculating the adjustment percentage shall first be converted under a formula supplied by the
Bureau of Labor Statistics. If the Index shall no longer be published, another index generally
recognized as authoritative shall be substituted by LANDLORD.
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5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other
purpose without LANDLORD’s prior written consent: Offices for Balboa Park activities and
projects. .

TENANT shall not do, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the House of Hospitality. If the rate of
any insurance carried by LANDLORD is increased as a result of TENANT’s use, TENANT shall
pay to LANDLORD within ten (10) days after written demand from LANDLORD, the amount of
any such increase. TENANT shall comply with all laws, rules, regulations, terms, and

‘conditions concerning the Premises or TENANT’s us¢ of the Premises, including without

limitation, the obligation at TENANT’s cost to alter, maintain, or restore the Premises in
compliance and conformity with all laws, rules, regulations, terms and conditions relating to the
condition, use, or occupancy of the Premises by TENANT during the term of this Agreement.
TENANT shall not use or permit the use of the Premises in any manner that will tend to create
waste or a nuisance or which shall unreasonably disturb any other tenant. TENANT shall not
use the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed
on the Premises or any portion thereof, without the prior written consent of LANDLORD and
without first obtaining an approved policy of insurance for such purpose. TENANT shall not
serve foods or drinks from the Premises other than light refreshments, or permit the Premises or
any portion thereof to be used for the service of any foods or drinks other than light refreshments,

without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in, on, under, or from the
Premises. A release shall include but not be limited to any spilling, leaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing
of hazardous substances. “Hazardous substances” shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and any other substances
incorporated into California’s list of hazardous substances. A copy of the presently effective EPA
and California lists are cn file in the Office of the City Clerk as Document 769704-1 and by this
reference incorporated herein. In the event of any release of a hazardous substance, TENANT
shall be responsible for all costs of remediation and removal of such substances in accordance
with all applicable rules and regulations of governmental authorities. TENANT agrees to assume
the defense of, indemnify, and hold LANDLORD and the City harmless from any and all claims,
costs, and expenses related to environmental liabilities resulting from TENANT'S operations on
the Premises, including but not limited to costs of environmental assessments, cost or
remediation and removal, any necessary response costs, damages for injury to natural resources -
or the public, and costs of any health assessment or health effect studies.

TENANT shall be required to abide by the omnibus drug legislation passed by United

State’s Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-

free workplace by doing all of the following;

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of controlled substances are prohibited on the Premises and
specifying the actions that will be taken against employees for violations of the prohibition.

(b) Establishing a drug-free awareness program to inform employees about all of the following:

(i) The dangers of drug abuse in the workplace.

(ii) The TENANT’s policy of maintaining a drug-free workplace.



(iii) Any available drug counseling, rehabilitation, and employee assistance programs.
(iv) The penalties that may be imposed upori employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for
political activities as described in the Master Lease.

6. ACCEPTANCE; AS IS CONDITION

 TENANT hereby accepts the Premise in the condition existing as of the date that
TENANT possesses the Premises, subject to all applicable city, municipal, county and state laws,
ordinances and regulations governing the use of the Premises. TENANT has independently
-inspected the Premises and made all tests, investigations and observations necessary 10 satisfy

itself of the condition of the Premises, and is relying solely on the same in entering into this
Agreement. TENANT hereby acknowledges that neither LANDLORD nor LANDLORD’s
agents have made any representations or warrantees to TENANT as to the suitability of the
Premises for the conduct of TENANT’s activities and business.

7. ALTERATIONS

TENANT shall not, without LANDLORD’s and the City’s prior written consent, make
any alterations, improvements or additions in or about the Premises. Any such alterations,
improvements or additions shal! be completed in accordance with the Design Manual for the
House of Hospitality. LANDLORD may require TENANT to remove any such alterations,
improvements, or additions at the expiration of the term of this Agreement, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upon the
expiration of the term of this Agreement that LANDLORD requires TENANT to remove any
such alterations, improvements or additions. If LANDLORD so elects, TENANT, at its sole cost,
shall restore the Premises to it’s prior condition before the last day of the term of this Agreement.
Unless LANDLORD requires their removal, all alterations, improvements or additions which are
made on the Premises by TENANT shall become the property of the LANDLORD and remain
upon and be surrendered with the Premises at the expiration of the term of this Agreement.
Notwithstanding the provisions of this paragraph, TENANT’s trade fixtures, furniture,
equipment and other machinery, other than that which is affixed to the Premises so that it cannot
be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises,
 TENANT shall notify LANDLORD in writing of the expected date of the commencement of such
work so that LANDLORD can post and record the appropriate notices of non-responsibility to
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any
event, TENANT shall pay, when due, all claims for labor or material furnished to TENANT or
claimed to have been furnished to TENANT or TENANT s agent or contractors in connection
with work of any character performed or claimed to have been performed on the Premises by or
at the direction of TENANT. TENANT shall have the right to contest the validity of any such
lien if, immediately on demand by LANDLORD, TENANT procures and records a lien release
bond meeting the requirements of California Civil Code Section 3143. '

Whenever there is any construction to be performed on the Premises, TENANT shall
deposit with LANDLORD prior to commencement of said construction, a faithful performance
bond in the amount of one hundred percent (100%) of the estimated construction cost of the work
to be performed. The bond may be in cash or may be a corporate surety bond or other security
satisfactory to LANDLORD. The bond shall insure that the construction commenced by



TENANT shall be completed in accordance with the plans approved by LANDLORD and the
City or, at the option of LANDLORD, that the uncompleted construction shall be removed and
the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be
placed in an escrow or other trust approved by LANDLORD.

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an
insurance carrier acceptable to LANDLORD and the City (a) public liability insurance protecting
against loss from public liability arising from the use or condition of, or operations conducted on,
the Premiscs with minimum coverage of $1,000,000 COMBINED SINGLE LIMIT LIABILITY
and (b) fire legal insurance on all insurable property on the Premises with minimum coverage of
$250.000. A copy of the policy or policies of insurance shall be filed with LANDLORD and the
City and shall name “House of Hospitality Association, Inc.” and the “City of San Diego” as
additional insureds. Said policy shall specify that the policy may not be terminated, altered or
canceled without 30 (thirty) days prior written notice to LANDLORD and to the City by the
insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but
shall not be required to, procure and maintain the same at the expense of TENANT and the cost
thereof, together with interest thereon at the rate of ten percent (10%) per annum, shall become
" due and payable as additional rent to LANDLORD together with TENANTs next rent
installment.

TENANT and LANDLORD each waive any and all rights of recovery against the other,
or against the officers, employees, agents, and representatives of the other, for loss of or damage
to such waiving party or its property or the property of others under its control, where such loss
or damage is insured under any insurance policy in force at the time of such loss or damage.
Each party shall cause each insurance policy obtained by it hereunder to provide that the
insurance company waives all right of recovery by way of subrogation against either party in
connection with any damage covered by any such policy.

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and
the City from all claims, expenses and liability of every nature, directly or indirectly arising from,
or alleged to have arisen from the operations conducted on the Premises, from the condition of
the Premises, or from any act or omission of TENANT, its agents and invitees. :

-Except for LANDLORD'’s negligent conduct, TENANT hereby agrees that LANDLORD
and the City shall not be liable for any injury to TENANT’s business or loss of income therefrom
or for damage to the goods, wares, merchandise, or other property of TENANT, TENANT’s
employees, invitees, customers or any other person in or about the Premises; nor shall
LANDLORD or the City be liable for injury to the person of TENANT, TENANT’s employees,
agents, contractors, or invitees, whether such damage or injury is caused by or results from fire,
steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defect of
pipes, sprinklers, wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any
other cause, whether such damage results from conditions arising upon the Premises or upon
other portions of the House of Hospitality, or from any other sources or places. LANDLORD
shall not be liable to TENANT for any damage arising from any act or neglect of any other
tenant of the House of Hospitality.



10, ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage,
or otherwise transfer or encumber all or any part of TENANT s interest in this Agreement or in
the Premises without the prior wrilten consent of LANDLORD and the City. Any attempted
assignment, transfer, mortgage, encumbrance, or subletting without such consent shall be void
and shall constitute a breach of this Agreement. An assignment by operation of law shall
automatically terminate this Agreement.

Regardless of LANDLORD's or the City’s consent, no subletting or assignment shall
release TENANT of TENANT s obligation to pay the rent and to perform all other obligations to
be performed by TENANT hereunder for the term of this Agreement. The acceptance of rent by
LANDLORD from any other person shall not be deemed a waiver by LANDLORD of any
provision hereof. Consent 1o one assignment or subletting shall not be deemed consent to any
subsequent assignment or subletting.

11. DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and
breach of this Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for three (3) calendar days after
written notice has been given to TENANT,

(ii) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen
(14) consecutive days shall be deemed an abandonment and vacation).

(iii ) Failure to perform any other provision of this Agreement if the failure to perform is not
cured within thirty (30) days after written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT commences 1o cure the
default within the thirty (30) day period and diligently prosecutes the same to completion.

(iv) The making by TENANT of any general assignment, or general arrangement, for the
benefit of creditors; the filing by or against TENANT of a petition to have TENANT adjudged a
bankrupt or a petition for reorganization or arrangement under any law relating to bankruptcy
unless the same is dismissed within sixty (60) days following the filing of such petition; the
appointment of a trustee or receiver to take possession of substantially all of TENANT’s assels
located at the Premises or of TENANT’s interest in this Agreement, where possession is not
restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT’s assets located at the Premises or of TENANT’s interest
in this Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable
provision of this Agreement and shall demand that TENANT perform the provision of this
Agreement or pay the rent that is in arrears, as the case may be, within the applicable period of
time. No such notice shall be deemed a forfeiture or a termination of this Agreement unless
LANDLORD so elects in the notice.



) LANDLORD’S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under
this Agreement. These remedies are not exclusive but are cumulative and in addition to any
remedies now or hereafier allowed by law.

LANDLORD can continue this Agreement in full force and effect, and the Agreement
will continue in effect so long as LANDLORD does not terminate TENANT's right to
possession, and LANDLORD shall have the right to collect rent when due. During the period
that TENANT is in default, LANDLORD can enter the Premises and relet them, or any part of
them, to third parties for TENANT’s account. TENANT shall be liable immediately to
LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker’s commissions, expenses of remodeling the Premises required by the reletting,
costs of repair and like costs. Reletting can be for a period shorter or longer than the remaining
term of this Agreement. TENANT shall pay to LANDLORD the rent due under this Agreement
on the date the rent is due, less the rent LANDLORD receives from any reletting. No act by
LANDLORD allowed by this paragraph shall terminate this Agreement unless LANDLORD
notifies TENANT that LANDLORD elects to terminate this Agreement. After TENANT's
default and for so long as LANDLORD has not terminated TENANT’s right to possession of the
Premises, if TENANT obtains LANDLORD’s and the City’s consent, TENANT shall have the
riglit to assign or sublet its interest in this Agreement, but TENANT shall not be released from
liability hereunder. LANDLORD’s and the City’s consent to the proposed assignment or
subletting shall not be unreasonably withheld.

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness
from TENANT to LANDLORD other than the rent due from TENANT to LANDLORD;
secondly to all costs, including maintenance, incurred by LANDLORD in such reletting; and
third, to any rent due and unpaid under this Agreement. After deducting the payments referred
to in this paragraph, any sum remaining from the rent LANDLORD receives from such reletting
shall be held by LANDLORD and applied in payment of future rent as rent becomes due under
this Agreement. In no event shall TENANT be entitled to any excess rent received by
LANDLORD. If, on the date rent is due under this Agreement, the rent received from the
reletting is less than the rent due on that date, TENANT shall pay to LANDLORD, as additional
rent, in addition to the remaining rent due, all costs, including maintenance, that LANDLORD
shall have incurred in reletting that remain after applying the rent received from the reletting as
provided in this paragraph.

LANDLORD can, at it’s option, terminate TENANT’s right to possession of the
Premises at any time. No act by LANDLORD other than giving written notice to TENANT shall
terminate this Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment
of a receiver on LANDLORD's initiative to protect LANDLORD's interest in this Agreement
shall not constitute a termination of TENANT’s right to possession. In the event of such
termination, LANDLORD has the right to recover from TENANT the following:

(i) The worth at the time of award of the uhpaid rent which had been earned at the time of the
termination of this Agreement;

(ii) The worth at the time of award of the amount by which the unpaid rent which would have
been earned afler the date of the termination of this Agreement until the time of the award
exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided;



(iii ) The worth at the time of award of the amount by which the unpaid rent for the balance of
the term afier the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reasonably avoided; and

(iv) Any other amount necessary (o compensale LANDLORD for all detriment proximately
caused by TENANT’s failure to perform its obligations under this Agreement or which in the
ordinary course of things would be likely to result therefrom.

The “worth at the time of award,” as used in (1) and (2) of this paragraph is to be
computed by allowing interest at the maximum legal rate. The “worth at the time of the award”
as referred to in (3) of this paragraph is to be computed by discounting such amount at the
discount rate of the Federal Reserve Bank of San Francisco at the time of award, plus one (1%)
percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have
the additional right to have a receiver appointed to collect rent and conduct TENANT s business.
Neither the filing of a petition for the appointment of a receiver nor the appointment itself shall
constitute an election by LANDLORD to terminate this Agreement.

LANDLORD at any time after TENANT commits a default, can cure the default at
TENANT’s cost and expense. If LANDLORD at any time, by reason of TENANT *s default, pays
any sum or does any act that requires the payment of any sum, the sum paid by LANDLORD
shall be due immediately from TENANT to LANDLORD at the time the sum is paid, and if paid
at a later date shall bear interest at ten percent (10%) per annum from the date the sum is paid by
LANDLORD until LANDLORD is reimbursed by TENANT. The sum, together with interest
thercon, shall be considered additional rent.

12. SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT
shall surrender the Premises to LANDLORD in good condition, broom clean, ordinary wear and
tear excepted. TENANT shall remove all of its fixtures, furnishings and equipment on the
Premises, and, if required by LANDLORD, any alterations, improvements and additions made by
TENANT to the Premises, prior to the expiration of the term of this Agreement. If TENANT
fails to surrender the Premises to LANDLORD on the expiration of this Agreement as required
by this paragraph, TENANT shall hold LANDLORD harmless from all damages resulting from
* TENANT’s failure to vacate the Premises, including, without limitation, claims made by any
succeeding tenant resulting from TENANTs failure to surrender the Premises.

13. = HOLDING OVER

If TENANT, with LANDLORD’s and the City’s consent, remains in possession of the
Premises after the expiration or termination of the term of this Agreement, such possession by
TENANT shall be deemed to be a tenancy from month-to-month at a rent in the amount of the
last monthly rent plus all other charges payable hereunder, and upon all other provisions of this
lease.

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall
inure to the benefit of each of the parties hereto, their heirs, personal representatives, successors
and assigns.



15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or
declaration of any kind, it shall be in writing and served either personally or sent by registered or
certified United States mail, postage prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT: House of Hospitality Association, Inc,
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : Young Audiences
1549 El Prado Suite 9
San Diego, Ca. 92101

Such notice shall be deemed to be received when served, if personally served, and upon
the expiration of forty-cight (48) hours from the time of mailing, if mailed as provided for in this
paragraph.

16. LANDLORD’S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD’s agent shali have the right to enter the Premises at all
reasonable times for the purpose of inspecting same, and making such alterations, repairs,
improvements or additions to the Premises or to the House of Hospitality as LANDLORD may
deem necessary or desirable.

17. ATTORNEY’S FEES

In the event of any litigation regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys’ fees.

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any
other provision hereof or of any subsequent breach by TENANT of the same or any other
provision. LANDLORD’s consent to or approval of any act shall not be deemed to render
unnecessary the obtaining of LANDLORD's consent to or approval of any subsequent act by
TENANT. The acceptance of rent hereunder by LANDLORD shall not be a waiver of any
preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD's knowledge of such preceding breach
at the time of its acceptance of such rent.

19. TIME
Time is of the essence with respect to all provisions of this Agreement.
20. SEVERABILITY

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not
render the other provisions hereof unenforceable, invalid or illegal.



21. COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a
covenant and a condition. _

22. ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and
shall not be effective unless and until the City gives its approval. Upon execution of this
Agreement by TENANT, TENANT shall pay to LANDLORD the sum of Three Hundred Ten
Dollars ($310.00) which LANDLORD shall in turn pay to the City as an administrative
processing fee.

23. NONDISCRIMINATION

The general pubtic shall not be excluded from the Premises or any portion thereof nor
shall TENANT discriminate on the basis of race, color, creed, national origin, ancestry, sex,
rcligious creed, marital status, disability or age in it’s use of the Premises.

TENANT agrees to comply with the California Government Code, Sections 11135-
11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (the “ADA”); and any other applicable state and federal laws and
regulations hereafter enacted protecting the rights of people with disabilitiess. TENANT’s
compliance shall include but not necessarily be limited to the following:

(2) TENANT shall not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layoffs, and termination of
employment.

(b) No qualified individual with a disability may be excluded on the basis of disability from
participation in, or be denied the benefits of, services, programs, or activities of TENANT.

(c) TENANT shall post a statement addressing the requirements of the ADAina
prominent place at the work site.

(d) Where required by law, TENANT shall comply with the City’s disabled access
requirements by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sole cost of
TENANT. :

24, RULES AND REGULATIONS

TENANT shall comply with all reasonable rules and regulations promulgated by
LANDLORD with respect to the House of Hospitality. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy
of the House of Hospitality, subject to such approval of the City as may be required.

25, AUTHORITY

The persons executing this Agreement on behalf of LANDLORD and TENANT,
respectively, represent and warrant that they have the authority to execute this Agreement on
behalf of LANDLORD and TENANT, respectively.



L

IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the
day and year first above written.

LANDLORD: HOQUSE OF HOSPITALITY ASSOCIATION, INC.

By: 7)04,0;/ AM

w,

Its: (zeaem/ Mg "LC"SG/_

TENANT:

By:

Its: E)’Qbuj'?‘l/e Dhec’l'br

10



o ®
CONSENT TO SUBLEASE AGREEMENT

The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with

HOUSE OF HOSPITALITY ASSOCIATION, INC.

(LESSEE) and filed in the Office of the City Clerk as Document RR-289141, as amended,
hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR} and

TIMKEN MUSEUM OF ART

(SUBLESSEE) dated October 31, 1997. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and the
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or is
additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

/““\

Date /’//?/0/7 By Ar/\

Supervnsor Real Estate Assets Department

APPROVED AS TO FORM:

‘CASEY GWINN, City Attorney

owe _Uf17[47 %/%- (/<\

Deputy City Attorn

AWPO\1 997\CRAWFORDASA-TIMKE.N



RENTAL AGREEMENT
This Rental Agreement (this “Agreement™) is made as of_10/31/97 , by and between the HOUSE

OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION
(“LANDLORD”) and _Timken Museum of Art “TENANT").

1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafier set forth, that certain real property
" commonly known as Suite(s) No. _11 of the House of Hospitality, located in Balboa Park, San
Diego, California (the “Premises”).

2. SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that certain
Nonprofit Lease dated _10/1/97 , 1997, between the City of San Diego (the “City”), as landlord,
and LANDLORD, as tenant (the “Master Lease™). This Agreement is subject and subordinate to
all of the covenants and conditions of the Master Lease notwithstanding any provision hereof
contrary to or in conflict with the Master Lease.

3. TERM

The term of this Agreement shall be for _12_months, commencing on _11/15/97 , and
terminating on _11/14/98 , unless sooner terminated as hereinafier provided.

4. RENT

TENANT shall pay to LANDLORD the sum of $_438.48 per month, in advance, on
the first day of each month during the term of this Agreement, as monthly rent for the Premises.
Rent shall be payable without notice or demand and without any deduction, off-set or abatement
in lawful money of the United States to LANDLORD at the address stated herein for notices or to
such other persons or such other places as LANDLORD may designate to TENANT in writing.

The rent shall be adjusted on each anniversary of the commencement date of this
Agreement (“Adjustment Date™) to reflect any upward change in the Index, as defined below.
The adjustment shall be calculated by multiplying the rent in effect as of the commencement date
by a fraction, the numerator of which shall be the Index most recently published prior to the
Adjustment Date and the denominator of which shall be the Index most recently published prior
to the commencement date. In no event shall the rent for any subsequent year be reduced below
the rent for the year immediately preceding the Adjustment Date. LANDLORD shall give
written notice to TENANT indicating the amount of the adjustment and manner of computation
of same as soon as the information becomes available to LANDLORD. Delay in notification of
the amount of adjustment shall not affect TENANT’s obligation to pay the rent as previously
adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers
(All Items) - for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as
published by the U.S. Department of Labor, Bureau of Labor Statistics (the “Index”). If the
Index is calculated from a base different from the base period 1982-84 = 100, the base figure used
for calculating the adjustment percentage shall first be converted under a formula supplied by the
Bureau of Labor Statistics. If the Index shall no longer be published, another index generally '
recognized as authoritative shall be substituted by LANDLORD.



S. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other
purpose without LANDLORD's prior written consent: Offices for Balboa Park activities and
projects.

TENANT shall not do, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the House of Hospitality. If the rate of
any insurance carried by LANDLORD is increased as a result of TENANT's use, TENANT shall
pay to LANDLORD within ten (10) days after written demand from LANDLORD, the amount of
any such increase. TENANT shall comply with all laws, rules, regulations, terms, and
conditions concerning the Premises or TENANTs use of the Premises, including without
limitation, the obligation at TENANT's cost to alter, maintain, or restore the Premises in
compliance and conformity with all laws, nules, regulations, terms and conditions relating to the
condition, use, or occupancy of the Premises by TENANT during the term of this Agreement.
TENANT shall not use or permit the use of the Premises in any manner that will tend to create
waste or a nuisance or which shall unreasonably disturb any other tenant, TENANT shall not
use the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed
on the Premises or any portion thereof, without the prior written consent of LANDLORD and
without first obtaining an approved policy of insurance for such purpose. TENANT shall not
serve foods or drinks from the Premises other than light refreshments, or permit the Premises or
any portion thereof to be used for the service of any foods or drinks other than light refreshments,
without the prior written consent of LANDLORD.

TENANT shall not allow the release of hazardous substances in, on, under, or from the
Premises. A release shall include but not be limited to any spilling, leaking, pumping, pouring,
emilting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing
of hazardous substances. “Hazardous substances” shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and any other substances
incorporated into California’s list of hazardous substances. A copy of the presently effective EPA
and California lists are on file in the Office of the City Clerk as Document 769704-1 and by this
reference incorporated herein. In the event of any release of a hazardous substance, TENANT
shall be responsible for all costs of remediation and removal of such substances in accordance
with all applicable rules and regulations of governmental authorities, TENANT agrees to assume
the defense of, indemnify, and hold LANDLORD and the City harmless from any and all claims,
costs, and expenses related to environmental liabilities resulting from TENANT'S operations on
the Premises, including but not limited to costs of environmental assessments, cost or
remediation and removal, any necessary response casts, damages for injury to natural resources
or the public, and costs of any health assessment or health cffect studics.

TENANT shall be required to abide by the omnibus drug legislation passed by United

State’s Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-

free workplace by doing all of the following;

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of controlled substances are prohibited on the Premises and
specifying the actions that will be taken against employees for violations of the prohibition.

(b) Establishing a drug-free awareness program to inform employees about all of the following:

(i) The dangers of drug abuse in the workplace.

(i) The TENANTs policy of maintaining a drug-free workplace.



(ili) Any available drug counseling, rehabilitation, and employee assistance programs.
(iv) The penalties that may be imposed upon employees for drug abuse violations.

TENANT shall not use or permit others to use the Premises or any portion thereof for
political activities as described in the Master Lease.

6. ACCEPTANCE; AS IS CONDITION

TENANT hereby accepts the Premise in the condition existing as of the date that
TENANT possesses the Premises, subject to all applicable city, municipal, county and state laws,
ordinances and regulations governing the use of the Premises. TENANT has independently
inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this
Agreement. TENANT hereby acknowledges that neither LANDLORD nor LANDLORD’s
agents have made any represcntalions or warranices 10 TENANT as to the suitability of the
Premises for the conduct of TENANT s activities and business.

7. ALTERATIONS

TENANT shall not, without LANDLORD's and the City’s prior written consent, make
any alterations, improvements or additions in or about the Premises. Any such alterations,
improvements or additions shall be completed in accordance with the Design Manual for the
House of Hospitality. LANDLORD may require TENANT to remove any such alterations,
improvements, or additions at the expiration of the tenn of this Agreement, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upon the
expiration of the term of this Agreement that LANDLORD requires TENANT to remove any
such alierations, improvements or additions. If LANDLORD so elects, TENANT, at its sole cost,
shall restore the Premises to it’s prior condition before the last day of the term of this Agreement.
Unless LANDLORD requires their removal, all alterations, improvements or additions which are
made on the Premises by TENANT shall become the property of the LANDLORD and remain
upon and be surrendered with the Premises at the expiration of the term of this Agreement.
Notwithstanding the provisions of this paragraph, TENANT’s trade fixtures, furniture,
equipment and other machinery, other than that which is affixed to the Premises so that it cannot
be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises,
TENANT shall notify LANDLORD in writing of the expected date of the commencement of such
work so that LANDLORD can post and record the appropriate notices of non-responsibility to
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any
event, TENANT shall pay, when due, all claims for labor or material furnished to TENANT or
claimed to have been furnished to TENANT or TENANTs agent or contraclors in connection
with work of any character performed or claimed to have been performed on the Premises by or
at the direction of TENANT. TENANT shall have the right to contest the validity of any such
lien if, immediately on demand by LANDLORD, TENANT procures and records a lien release
. bond meeting the requirements of California Civil Code Section 3143.

Whenever there is any construction to be performed on the Premises, TENANT shall
deposit with LANDLORD prior to commencement of said construction, a faithful performance
bond in the amount of one hundred percent (100%) of the estimated construction cost of the work
to be performed. The bond may be in cash or may be a corporate surety bond or other security
satisfactory to LANDLORD. The bond shall insure that the construction commenced by



TENANT shall be completed in accordance with the plans approved by LANDLORD and the
City or, at the option of LANDLORD, that the uncompleted construction shall be. removed and
the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD's option, it may be
placed in an escrow or other trust approved by LANDLORD.

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an
insurance carrier acceptable to LANDLORD and the City (a) public liability insurance protecting
against loss from public liability arising from the use or condition of, or operations conducted on,
the Premises with minimum coverage of $1,000,000 COMBINED SINGLE LIMIT LIABILITY
and (b) fire legal insurance on all insurable property on the Premises with minimum coverage of
$250,000. A copy of the policy or policies of insurance shall be filed with LANDLORD and the
City and shall name “House of Hospitality Association, Inc.” and the “City of San Dicgo"” as
additional insureds. Said policy shall specify that the policy may not be terminated, aliered or
canceled without 30 (thirty) days prior written notice 1o LANDLORD and to the City by the
insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but
shall not be required to, procure and maintain the same at the expense of TENANT and the cost
thercof, together with interest thereon at the rate of ten percent (10%) per annum, shall become
due and payable as additional rent to LANDLORD together with TENANT's next rent
installment.

TENANT and LANDLORD each waive any and all rights of recovery against the other,
or against the officers, employees, agents, and representatives of the other, for loss of or damage
to such waiving party or its property or the property of others under its control, where such loss
or damage is insured under any insurance policy in force at the time of such loss or damage.
Each party shall cause each insurance policy obtained by it hereunder to provide that the
insurance company waives all right of recovery by way of subrogation against either party in
connection with any damage covered by any such policy.

9. INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and
‘the City from all claims, expenses and liability of every nature, directly or indirectly arising from,
or alleged to have arisen from the operations conducted on the Premises, from the condition of
the Premises, or from any act or omission of TENANT, its agents and invitees. :

Except for LANDLORD's negligent conduct, TENANT hereby agrees that LANDLORD
and the City shall not be liable for any injury to TENANT’s business or loss of income therefrom
or for damage to the geods, wares, merchandise, or other property of TENANT, TENANT's
employees, invilees, customers or any other person in or about the Premises; nor shall
LANDLORD or the City be liable for injury to the person of TENANT, TENANT's employees,
agents, contractors, or invitees, whether such damage or injury is caused by or results from fire,
steam, electricity, gas, waler or rain, or from the breakage, leakage, obstruction or other defect of
pipes, sprinklers, wires, appliances, plumbing, air-~conditioriing, or lighting fixtures, or from any
other cause, whether such damage results from conditions arising upon the Premises or upon
other portions of the House of Hospitality, or from any other sources or places, LANDLORD
shall not be liable to TENANT for any damage arising from any act or neglect of any other
tenant of the House of Hospitality. ‘



10, ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage,
or otherwise transfer or encumber all or any part of TENANT s interest in this Agreement or in
the Premises without the prior written consent of LANDLORD and the City. Any attempted
assignment, transfer, mortgage, encumbrance, or subletting without such consent shall be void
and shall constitute a breach of this Agreement. An assignment by operation of law shall
automatically terminate this Agreement,

Regardless of LANDLORD's or the City’s consent, no subletting or assignment shall
release TENANT of TENANT’s obligation to pay the rent and to perform all other obligations to
be performed by TENANT hereunder for the term of this Agreement. The acceptance of rent by
LANDLORD from any other person shall not be deemed a waiver by LANDLORD of any
provision hereof. Consent to one assignment or subletting shall not be deemed consent to any
subsequent assignment or subletting. '

11. DEFAULT
(a) EVENTS OF DEFAULT

. The occurrence of any one or more the following events shall constitute a default and
breach of this Agreement by TENANT:

(1) Failure to pay rent when due, if the failure continues for three (3) calendar days after
wrilten notice has been given to TENANT. :

(ii) Abandonment and vacation of the Premises (failure to occupy the Premises for fourieen
(14) consecutive days shall be deemed an abandonment and vacation). ‘

(iii’) Failure 1o perform any cther provision of this Agreement if the failure to perform is not
cured within thirty (30) days after written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT comnences to cure Lhe
default within the thirty (30) day period and diligently prosecutes the same Lo completion.

(iv) The making by TENANT of any general assignment, or general arrangement, for the
benefit of creditors; the filing by or against TENANT of a petition to have TENANT adjudged a
bankrupt or a petition for reorganization or arrangement under any law relating to bankruptcy
unless the same is dismissed within sixty (60) days following the filing of such petition; the
appointment of a trustee or receiver to.take possession of substantially all of TENANT's assets
located at the Premises or of TENANTs interest in this Agreement, where possession is not
restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANT’s assels located at the Premises or of TENANTs interest
in this Agreement, where such scizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable
provision of this Agreement and shall demand that TENANT perform the provision of this
. Agreement or pay the rent that is in arrears, as the case may be, within the applicable period of
time. No such notice shall be deemed a forfeiture or a termination of this Agreement unless
LANDLORD so elects in the notice.



(b) LANDLORD'S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under
this Agreement. These remedies are not exclusive but are cumulative and in addition to any
remedies now or hereafter allowed by law.

LANDLORD can continue this Agreement in full force and effect, and the Agreement
will continue in effect so long as LANDLORD does not terminate TENANT's right 1o
possession, and LANDLORD shall have the right to collect rent when due. During the period
that TENANT is in default, LANDLORD can enter the Premises and relet them, or any part of
them, to third parties for TENANT's account. TENANT shall be liable immediately to
LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker’s commissions, expenses of remodeling the Premises required by the reletting,
costs of repair and like costs. Reletting can be for a period shorter or longer than the remaining
term of this Agréement. TENANT shall pay to LANDLORD the rent due under this Agreement
on the date the rent is due, less the rent LANDLORD receives from any reletting. No act by
LANDLORD allowed by this paragraph shall terininate this Agreement unless LANDLORD
notifics TENANT that LANDLORD elects to terminate this Agreement. After TENANT's
default and for so long as LANDLORD has not terminated TENANT's right to possession of the
Premises, if TENANT obtains LANDLORD's and the City's consent, TENANT shall have the
right to assign or sublet its interest in this Agreement, but TENANT shall not be released from
liability hereunder. LANDLORD’s and the City’s consent 1o the proposed assignment or
subletting shall not be unreasonably withheld.

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness
from TENANT to LANDLORD other than the rent due from TENANT to LANDLORD:
secondly to all costs, including maintenance, incurred by LANDLORD in such reletting; and
third, to any rent due and unpaid under this Agrecement. After deducting the payments referred
to in this paragraph, any sum remaining from the rent LANDLORD receives from such reletting
shall be held by LANDLORD and applied in payment of future rent as rent becomes due under
this Agreement. In no event shall TENANT be entitled (o any excess rent received by
LANDLORD. If, on the date rent is due under this Agreement, the rent received from the
reletting is less than the rent due on that date, TENANT shall pay to LANDLORD, as additional
rent, in addition to the remaining rent due, all costs, including maintenance, that LANDLORD
shall have incurred in reletting that remain after applying the rent received from the reletting as
provided in this paragraph.

LANDLORD can, at it’s option, terminate TENANT’s right to possession of the
Premises at any time. No act by LANDLORD other than giving written notice to TENANT shall
terminate this Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment
of a receiver on LANDLORDs initiative to protect LANDLORDs interest in this Agreement
shall not constitute a termination of TENANT's right to possession. In the event of such
termination, LANDLORD has the right to recover from TENANT the following:

(i) The worth at the time of award of the unpaid rent which had been earned at the time of the
. termination of this Agreement;

(ii ) The worth at the time of award of the amount by which the unpaid rent which would have
been earned afier the date of the termination of this Agreement unti] the time of the award
exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided;



(iii } The worth at the time of award of the amount by which the unpaid rent for the balance of
the term after the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reasonably avoided; and

(iv) Any other amount necessary to compensate LANDLORD for all detriment proximately
caused by TENANTs failure to perform its obligations under this Agreement or which in the
ordinary course of things would be likely to result therefrom.

The “worth at the time of award,” as used in (1) and (2) of this paragraph is 1o be
computed by allowing interest at the maximum legal rate. The “worth at the time of the award”
as referred to in (3) of this paragraph is o be computed by discounting such amount at the
discount rate of the Federal Reserve Bank of San Francisco at the time of award, plus one (1%)
percent.

If TENANT is in default under the terms of this Agreement, LANDLORD shall have
the additional right to have a receiver appointed to collect rent and conduct TENANT’s business.
Neither the filing of a petition for the appointment of a receiver nor the appointment itself shall
constitute an election by LANDLORD to terminate this Agreement.

LANDLORD at any time after TENANT commits a default, can cure the default at
TENANT's cost and expense. 1If LANDLORD at any time, by reason of TENANT’s default, pays
any sum or does any act that requires the payment of any sum, the sum paid by LANDLORD
shall be due immediately from TENANT to LANDLORD at the time the sum is paid, and if paid
at a later date shall bear interest at ten percent (10%) per annum from the date the sum is paid by
LANDLORD until LANDLORD is reimbursed by TENANT. The sum, together with interest
thereon, shall be considered additional rent.

12 SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT
shall surrender the Premises to LANDLORD in good condition, broom clean, ordinary wear and
tear excepled. TENANT shall remove all of its fixtures, furnishings and equipment on the
Premises, and, if required by LANDLORD, any alterations, improvements and additions made by
TENANT to the Premises, prior to the expiration of the term of this Agreement. If TENANT
fails to surrender the Premises to LANDLORD on the expiration of this Agreement as required
by this paragraph, TENANT shall hold LANDLORD harmiess from all damages resulting from
TENANT's failure to vacate the Premises, including, without limitation, claims made by any
succeeding tenant resulling from TENANT's failure to surrender the Premises.

13. HOLDING OVER

If TENANT, with LANDLORD's and the City’s consent, remains in possession of the
Premises after the expiration or termination of the term of this Agreement, such possession by
TENANT shall be deemed to be a tenancy from menth-to-month at a rent in the amount of the
last monthly rent plus all other charges payable hereunder, and upon all other provisions of this
lease.

o 14, SUCCESSORS AND ASSIGNS

- The terms, conditions and covenants of this Agreement shall be binding upon and shall
inure to the benefit of each of the parties hereto, their heirs, personal representatives, successors
and assigns.



15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or
declaration of any kind, it shall be in writing and served either personally or sent by registered or
certified United States mail, postage prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT:  House of Hospitality Association, Inc.
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619) 232-2053

TO TENANT AT : Timken Museum of Art
1549 El Prado Suite 11
San Diego, Ca. 92101
(619) 239-5548 -

Such notice shall be deemed to be received when served, if personally served, and upon
the expiration of forty-eight (48) hours from the time of mailing, if mailed as provided for in this

paragraph.
16. LANDLORD’S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD’s agent shall have the right to enter the Premises at all
reasonable times for the purpose of inspecting same, and making such alterations, repairs,
improvements or additions to the Premises or to the House of Hospitality as LANDLORD may
deem necessary or desirable.

C 17, ATTORNEY’S FEES

In the event of any litigation regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys’ fees.

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any
other provision hereof or of any subsequent breach by TENANT of the same or any other
provision. LANDLORD's consent to or approval of any act shall not be deemed to render
unnecessary the obtaining of LANDLORD’s consent to or approval of any subsequent act by
TENANT. The acceptance of rent hereunder by LANDLORD shall not be a waiver of any
preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD's knowledge of such preceding breach
at the time of its acceptance of such rent,

19. TIME

Time is of the essence with respect to all provisions of this Agreement.

20. SEVERABILITY



21, COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shal! be deemed both a
covenant and a condition.

22, ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and
shall not be effective unless and until the City gives its approval. Upon execution of this
Agreement by TENANT, TENANT shall pay to LANDLORD the sum of Three Hundred Ten
Dollars (3310.00) which LANDLORD shall in turn pay to the City as an administrative
processing fee.

23. - NONDISCRIMINATION

The general public shall not be excluded from the Premises or any portion thereof nor
shall TENANT discriminate on the basis of race, color, creed, national origin, ancestry, sex,
religious creed, marital status, disability or age in it’s use of the Premises.

. TENANT agrees to comply with the California Government Code, Sections 11135-
11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (the “ADA™), and any other applicable state and federal laws and
regulations hereafier enacted protecting the rights of people with disabilities. TENANT's
compliance shall include but not necessarily be limited 1o the following:

(a) - TENANT shall not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layoffs, and termination of
employment.

(b) No qualified individual with a disability may be excluded on the basis of disability from
participation in, or be denied the benefits of, services, programs, or activities of TENANT.

(c) TENANT shall post a statement addressing the requirements of the ADA in a
prominent place at the work site.

(d) Where required by law, TENANT shall comply with the City’s disabled access

requirements by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sole cost of
TENANT, :

24. RULES AND REGULATIONS

TENANT shall comply with all reasonable rules and regulations promulgated by
LANDLORD with respect to the House of Hospitality. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy
of the House of Hospitality, subject to such approval of the City as may be required.

25, AUTHORITY

The persons executing this Agreement on behalf of LANDLORD and TENANT,
respectively, represent and warrant that they have the authority 10 execute this Agreement on
behalf of LANDLORD and TENANT, respectively.
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IN WITNESS WHEREQF, LANDLORD and TENANT have executed this Agreement as of the
day and year first above written.

LANDLORD: HOQUSE OF HOSPITALITY ASSOCIATION INC.
By: '—B/J A’/L/ { _/(W —_—

s __ (veneral WIa Aopor

TENANT: . '
y // % T ke Ay

W 2 rancry

10



CONSE B
-The City of San Diego (CITY), as LESSOR under that certain Lease Agreement (Master
Lease) entered into with : '
HOUSE OF HOSPITALITY ASSOCIATION, INC.
(LESSEE) and filed in the Office of the City Clerk 'as Document RR-289141, as amended,
hereby consents to that certain Sublease Agreement between the above LESSEE
(SUBLESSOR) and
PASSPORT TO BALBOA PARK
(SUBLESSEE) dated October 28, 1997. Said Sublease shall be subordinate to the
Master Lease in all respects. The CITY is merely approving the SUBLESSEE and the
proposed use, and all terms and conditions of the Master Lease shall control and
supersede any inconsistent or contrary provisions in the Sublease. The CITY is not
bound by any term or condition in the Sublease which in any way conflicts with or is

additional to the provisions of the Master Lease.

In addition, this consent is subject to the following conditions: None.

THE CITY OF SAN DIEGO

Date I /; Q\/CI’\ @%&,\ﬁgﬁ\

Supérv'isor, Real Estate Assets Departme\nl\

APPROVED AS TO FORM:

CASEY GWINN, City Attorney

pate __il[11[4 Y By %/ﬂ@[/\\

Deputy City Attorney o

IAWPO\1997\CRAWFORD\SA-PASSP.ORT



RENTAL AGREEMENT

This Rental Agreement (this “Agreement”) is made as of _10/28/97 , by and between the
HOUSE OF HOSPITALITY ASSOCIATION, INC., A CALIFORNIA NONPROFIT CORPORATION

(“LANDLORD™) and _Passport to Balboa Park (“TENANT").

1. PREMISES

LANDLORD hereby subleases to TENANT and TENANT hereby subleases from
LANDLORD, on the terms and conditions hereinafter set forth, that certain real property
commonly known as Suite(s) No. _2_ of the House of Hospitality, located in Balboa Park, San
Diego, California (the “Premises”). '

2. SUBORDINATION

This Agreement is a sublease of a portion of the premises covered by that centain
Nonprofit Lease dated _10/1/97 , 1997, between the City of San Diego (the “City”), as landlord,
and LANDLORD, as tenant (the “Master Lease™). This Agreement is subject and subordinate to
all of the covenants and conditions of the Master Lease notwithstanding any provision hereof
contrary to or in conflict with the Master Lease.

3. TERM

The term of this Agreement shall be for _12 months, commencing on _11/1/97 , and
terminating on _10/31/98 |, unless sooner terminated as hereinafier provided.

4. RENT

TENANT shall pay to LANDLORD the sum of $_357.84 _ per month, in advance, on
the first day of each month during the term of this Agreement, as monthly rent for the Premises.
Rent shall be payable without notice or demand and without any deduction, off-set or abatement
in lawful money of the United States to LANDLORD at the address stated herein for notices or to
such other persons or such other places as LANDLORD may designate to TENANT in writing.

The rent shall be adjusted on each anniversary of the commencement date of this
Agreement (“Adjustment Date™) to reflect any upward change in the Index, as defined below.
The adjustment shall be calculated by multiplying the rent in effect as of the commencement date
by a fraction, the numerator of which shall be the Index most recently published prior to the
Adjustment Date and the denominator of which shall be the Index most recently published prior
to the commencement date. In no event shall the rent for any subsequent year be reduced below
the rent for the year immediately preceding the Adjustment Date. LANDLORD shall give
written notice to TENANT indicating the amount of the adjustment and manner of computation
of same as soon as the information becomes available to LANDLORD. Delay in notification of
the amount of adjustment shall not affect TENANT’s obligation to pay the rent as previously
adjusted or the amount of increase, if any, immediately upon receipt of notification of same. For
purpose of this paragraph, the Index shall be the Consumer Price Index for all Urban Consumers
(All Items) - for Los Angeles, Long Beach and Riverside, based on the period 1982-84 = 100 as
published by the U.S. Department of Labor, Bureau of Labor Statistics (the “Index”). If the
Index is calculated from a base different from the base period 1982-84 = 100, the base figure used
for calculating the adjustment percentage shall first be converted under a formuta supplied by the
Bureau of Labor Statistics. If the Index shall no longer be published, another index generally
recognized as authoritative shall be substituted by LANDLORD. ,



5. USE; ACCEPTANCE

TENANT shall use the Premises solely for the following purpose and for no other
purpose without LANDLORD's prior written consent: Offices for Balboa Park activities and
projects. :

TENANT shall not do, bring or keep anything in or about the Premises that will cause a
cancellation of any insurance covering the Premises or the House of Hospitality. If the rate of
any insurance carried by LANDLORD is increased as a result of TENANT’s use, TENANT shall
pay to LANDLORD within ten (10) days after written demand from LANDLORD, the amount of
any such increase. TENANT shall comply with all laws, rules, regulations, terms, and
conditions concerning the Premises or TENANT's use of the Premises, including without
limitation, the obligation at TENANT’s cost to alter, maintain, or restore the Premises in
compliance and conformity with all laws, rules, regulations, terms and conditions relating to the
condition, use, or occupancy of the Premises by TENANT during the term of this Agreement.
TENANT shall not use or permit the use of the Premises in any manner that will tend to create
waste or a nuisance or which shall unreasonably disturb any other tenant. TENANT shall not
use the Premises for the sale of intoxicating liquors nor allow intoxicating liquors to be consumed
on the Premises or any portion thereof, without the prior written consent of LANDLORD and
without first obtaining an approved policy of insurance for such purpose. TENANT shall not
serve foods or drinks from the Premises other than light refreshments, or permit the Premises or
any portion thereof to be used for the service of any foods or drinks other than light refreshments,
without the prior written consent of LANDLORD. .

TENANT shall not allow the release of hazardous substances in, on, under, or from the
Premises. A release shall include but not be limited to any spilling, ieaking, pumping, pouring,
emitting, emptying, discharging, injecting, escaping, leeching, dumping, or otherwise disposing
of hazardous substances. “Hazardous substances” shall mean those hazardous substances listed
by the Environmental Protection Agency in regularly released reports and any other substances
incorporated into California’s list of hazardous substances. A copy of the presently effective EPA
and California lists are on file in the Office of the City Clerk as Document 769704-1 and by this
reference incorporated herein. In the event of any release of a hazardous substance, TENANT
shall be responsible for all costs of remediation and removal of such substances in accordance
with all applicable rules and regulations of governmental authoritiecs. TENANT agrees to assume
the defense of, indemnify, and hold LANDLORD and the City harmless from any and all claims,
costs, and expenses related to environmental liabilities resulting from TENANT’S operations on
the Premises, including but not limited to costs of environmental assessments, cost or
remediation and removal, any necessary response costs, damages for injury to natural resources
or the public, and costs of any health assessment or health effect studies.

TENANT shall be required to abide‘by the omnibus drug legislation passed by United

State’s Congress on November 18, 1988, by adopting and enforcing a policy to maintain a drug-

free workplace by doing all of the following:

(a) Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of controlled substances are prohibited on the Premises and
specifying the actions that will be taken against employees for violations of the prohibition.

(b) Establishing a drug-free awareness program to inform employees about all of the following:

(i) The dangers of drug abuse in the workplace.

(ii) The TENANT’s policy of maintaining a drug-free workplace.



(ili) Any available drug counseling, rehabilitation, and employee assistance programs.
(iv) The penalties that may be imposed upon employees for drug abuse violations,

TENANT shall not use or permit others to use the Premises or any portion thereof for
political activities as described in the Master Lease.

6. ACCEPTANCE; AS IS CONDITION

TENANT hereby accepts the Premise in the condition existing as of the date that
TENANT possesses the Premises, subject to all applicable city, municipal, county and state laws,
ordinances and regulations governing the use of the Premises. TENANT has independently
inspected the Premises and made all tests, investigations and observations necessary to satisfy
itself of the condition of the Premises, and is relying solely on the same in entering into this
Agreement. TENANT hereby acknowledges that neither LANDLORD nor LANDLORD’s
agents have made any representations or warrantees to TENANT as to the suitability of the
Premises for the conduct of TENANT s activities and business.

7. ALTERATIONS

TENANT shall not, without LANDLORD’s and the City’s prior written consent, make
any alterations, improvements or additions in or about the Premises. Any such alterations,
improvements or additions shall be completed in accordance with the Design Manual for the .
House of Hospitality. LANDLORD may require TENANT to remove any such alterations,
improvements, or additions at the expiration of the term of this Agreement, and to restore the
Premises to their prior condition by giving TENANT written notice prior to or upon the
expiration of the term of this Agreement that LANDLORD requires TENANT to remove any
such alterations, improvements or additions. If LANDLORD so elects, TENANT, at its sole cost,
shall restore the Premises to it’s prior condition before the last day of the term of this Agreement.
Unless LANDLORD requires their removal, all alterations, improvements or additions which are
made on the Premises by TENANT shall become the property of the LANDLORD and remain
upon and be surrendered with the Premises at the expiration of the term of this Agreement. '
Notwithstanding the provisions of this paragraph, TENANT’s trade fixtures, furniture,
equipment and other machinery, other than that which is affixed to the Premises so that it cannot
be removed without material or structural damage to the Premises, shall remain the property of
TENANT and shall be removed by TENANT at the expiration of the term.

Before commencing any work relating to the alteration or improvement of the Premises,
TENANT shall notify LANDLORD in writing of the expected date of the commencement of such
work so that LANDLORD can post and record the appropriate notices of non-responsibility to,
protect LANDLORD from any mechanic’s liens, materialmen’s liens, or any other liens. In any
event, TENANT shall pay, when due, all claims for labor or material furnished to TENANT or
claimed to have been furnished to TENANT or TENANT’s agent or contractors in connection
with work of any character performed or claimed to have been performed on the Premises by or
at the direction of TENANT. TENANT shall have the right to contest the validity of any such
lien if, immediately on demand by LANDLORD, TENANT procures and records a lien release
bond meeting the requirements of California Civil Code Section 3143.

Whenever there is any construction to be performed on the Premises, TENANT shall
deposit with LANDLORD prior to commencement of said construction, a faithful performance
bond in the amount of one hundred percent (100%) of the estimated construction cost of the work
to be performed. The bond may be in cash or may be a corporate surety bond or other security
satisfactory to LANDLORD. The bond shall insure that the construction commenced by
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TENANT shall be completed in accordance with the plans approved by LANDLORD and the
City or, at the option of LANDLORD, that the uncompleted construction shall be removed and
the Premises restored to a condition satisfactory to LANDLORD. The bond or cash will be held
in trust by LANDLORD for the purpose specified above or, at LANDLORD’s option, it may be
placed in an escrow or other trust approved by LANDLORD.

8. INSURANCE

TENANT shall take out and maintain during the term of this Agreement with an
insurance carrier acceptable to LANDLORD and the City (a) public liability insurance protecting
against loss from public liability arising from the use or condition of, or operations conducted on,
the Premises with minimum coverage of $1,000,000 COMBINED SINGLE LIMIT LIABILITY
and (b) fire legal insurance on all insurable property on the Premises with minimum coverage of
$250,000. A copy of the policy or policies of insurance shall be filed with LANDLORD and the
City and shall name “House of Hospitality Association, Inc.” and the “City of San Diego™ as
additional insureds. Said policy shall specify that the policy may not be terminated, altered or
canceled without 30 (thirty) days prior written notice to LANDLORD and to the City by the
insurance company.

If TENANT shall fail to procure and maintain such insurance, LANDLORD may, but
shall not be required to, procure and maintain the same at the expense of TENANT and the cost
thereof, together with interest thereon at the rate of ten percent (10%) per annum, shall become
due and payable as additional rent to LANDLORD together with TENANTs next rent
installment. .

TENANT and LANDLORD each waive any and all rights of recovery against the other,
or against the officers, employees, agents, and representatives of the other, for loss of or damage
to such waiving party or its property or the property of others under its control, where such loss
or damage is insured under any insurance policy in force at the time of such loss or damage.
Each party shall cause each insurance policy obtained by it hereunder to provide that the
insurance company waives all right of recovery by way of subrogation against either party in
connection with any damage covered by any such policy.

9, INDEMNITY; EXEMPTION FROM LIABILITY

TENANT shall assume the defense of , indemnify and save harmless LANDLORD and
the City from all claims, expenses and liability of every nature, directly or indirectly arising from,
or alleged to have arisen from the operations conducted on the Premises, from the condition of
the Premises, or from any act or omission of TENANT, its agents and invitees.

Except for LANDLORD’s negligent conduct, TENANT hereby agrees that LANDLORD
and the City shall not be liable for any injury to TENANTs business or loss of income therefrom
or for damage to the goods, wares, merchandise, or other property of TENANT, TENANT's
employees, invitees, customers or any other person in or about the Premises; nor shall
LANDLORD or the City be liable for injury to the person of TENANT, TENANT’s employees,
agents, contractors, or invitees, whether such damage or injury is caused by or results from fire,
steam, electricity, gas, water or rain, or from the breakage, leakage, obstruction or other defect of
pipes, sprinklers,. wires, appliances, plumbing, air-conditioning, or lighting fixtures, or from any
other cause, whether such damage results from conditions arising upon the Premises or upon
other portions of the House of Hospitality, or from any other sources or places. LANDLORD
. shall not be liable to TENANT for any damage arising from any act or neglect of any other
tenant of the House of Hospitality.



10. ASSIGNMENT AND SUBLETTING

TENANT shall not voluntarily or by operation of law assign, transfer, sublet, mortgage,
or otherwise transfer or encumber all or any part of TENANTs interest in this Agreement or in
the Premises without the prior written consent of LANDLORD and the City. Any attempted
assignment, transfer, mortgage, encumbrance, or subletting without such consent shall be void
and shall constitute a breach of this Agreement. An assignment by operation of law shall
automatically terminate this Agreement,

Regardless of LANDLORD's or the City’s consént, no subletting or assignment shall
release TENANT of TENANT’s obligation to pay the rent and to perform all other obligations to
be performed by TENANT hereunder for the term of this Agreement. The acceptance of rent by
LANDLORD from any other person shall not be deemed a waiver by LANDLORD of any
provision hereof. Consent to one assignment or subletting shall not be deemed consent to any
subsequent assignment or subletting,

11. DEFAULT
(a) EVENTS OF DEFAULT

The occurrence of any one or more the following events shall constitute a default and
breach of this Agreement by TENANT:

(i) Failure to pay rent when due, if the failure continues for three (3) calendar days after
written notice has been given 1o TENANT.

(ii) Abandonment and vacation of the Premises (failure to occupy the Premises for fourteen
(14) consecutive days shall be deemed an abandonment and vacation).

(iii) Failure to perform any other provision of this Agreement if the failure to perform is not
cured within thirty (30) days afier written notice thereof has been given to TENANT by
LANDLORD. If the default cannot reasonably by cured within said thirty (30) day period,
TENANT shall not be in default under this Agreement if TENANT commences to cure the
default within the thirty (30) day period and diligently prosecutes the same to completion.

(iv) The making by TENANT of any general assignment, or general arrangement, for the
benefit of creditors; the filing by or against TENANT of a petition to have TENANT adjudged a
bankrupt or a petition for reorganization or arrangement under any law relating to bankruptcy
unless the same is dismissed within sixty (60) days following the filing of such petition; the
appointment of a trustee or receiver to take possession of substantially all of TENANTs assets
located at the Premises or of TENANTs interest in this Agreement, where possession is not
restored to TENANT within thirty (30) days; or the attachment, execution or other judicial
seizure of substantially all of TENANTs assets located at the Premises or of TENANT’s interest
in this Agreement, where such seizure is not discharged within thirty (30) days.

Notices given under this paragraph shall specify the alleged default and the applicable
provision of this Agreement and shall demand that TENANT perform the provision of this
Agreement or pay the rent that is in arrears, as the case may be, within the applicable period of
time. No such notice shall be deemed a forfeiture or a termination of this Agreement unless
LANDLORD so elects in the notice.



()  LANDLORD'S REMEDIES

LANDLORD shall have the following remedies if TENANT commits a default under
this Agreement. These remedies are not exclusive but are cumulative and in addition to any
" remedies now or hereafter allowed by law.

LANDLORD can continue this Agreement in full force and effect, and the Agreement
will continue in effect so long as LANDLORD does not terminate TENANT’s right to
possession, and LANDLORD shall have the right to collect rent when due. During the period
that TENANT is in default, LANDLORD can enter the Premises and relet them, or any part of
them, to third parties for TENANT’s account. TENANT shall be liable immediately to
LANDLORD for all costs LANDLORD incurs in reletting the Premises, including, without
limitation, broker’s commissions, expenses of remodeling the Premises required by the reletting,
costs of repair and like costs. Reletting can be for a period shorter or longer than the remaining
term of this Agreement. TENANT shall pay to LANDLORD the rent due under this Agreement
on the date the rent is due, less the rent LANDLORD receives from any reletting, No act by
LANDLORD allowed by this paragraph shall terminate this Agreement unless LANDLORD
notifies TENANT that LANDLORD elects to terminate this Agreement. After TENANT’s
default and for so long as LANDLORD has not terminated TENANT’s right to possession of the
Premises, if TENANT obtains LANDLORD’s and the City’s consent, TENANT shall have the
right to assign or sublet its interest in this Agreement, but TENANT shall not be released from
liability hereunder. LANDLORD's and the City’s consent to the proposed assignment or
subletting shall not be unreasonably withheld.

If LANDLORD elects to relet the Premises as provided in this paragraph, any rent that
LANDLORD receives from such reletting shall apply first to the payment of any indebtedness
from TENANT to LANDLORD other than the rent due from TENANT to LANDLORD;
secondly to all costs, including maintenance, incurred by LANDLORD in such reletting; and
third, to any rent due and unpaid under this Agreement. After deducting the payments referred
to in this paragraph, any sum remaining from the rent LANDLORD receives from such reletting
shall be held by LANDLORD and applied in payment of future rent as rent becomes due under
this Agreement. In no event shall TENANT be entitled to any excess rent received by
LANDLORD. If, on the date rent is due under this Agreement, the rent received from the
reletting is less than the rent due on that date, TENANT shall pay to LANDLORD, as additional
rent, in addition to the remaining rent due, all costs, including maintenance, that LANDLORD
shall have incurred in reletting that remain after applying the rent received from the reletting as
provided in this paragraph.

LANDLORD can, at it’s option, terminate TENANT’s right to possession of the
Premises at any time. No act by LANDLORD other than giving written notice to TENANT shall
terminate this Agreement. Acts of maintenance, efforts to relet the Premises, or the appointment
of a receiver on LANDLORD’s iniliative to protect LANDLORD’s interest in this"Agreement
shall not constitute a termination of TENANT’s right to possession. In the event of such
termination, LANDLORD has the right to recover from TENANT the following:

(i) The worth at the time of award of the unpaid rent which had been earned at the time of the
termination of this Agreement,

(ii ) The worth at the time of award of the amount by which the unpaid rent which would have
been earned after the date of the termination of this Agreement until the time of the award
exceeds the amount of such rental loss that TENANT proves could have been reasonably avoided,



(iii ) The worth at the time of award of the amount by which the unpaid rent for the balance of
the term after the time of the award exceeds the amount of such rental loss that TENANT proves
could have been reascnably avoided; and

(iv) Any other amount necessary to compensate LANDLORD for all detriment proximately
caused by TENANT's failure to perform its obligations under this Agreement or which in the
ordinary course of things would be likely to result therefrom.

The “worth at the time of award,” as used in (1) and (2) of this paragraph is to be
computed by allowing interest at the maximum legal rate. The “worth at the time of the award”
as referred to in (3) of this paragraph is to be computed by discounting such amount at the
discount rate of the Federal Reserve Bank of San Francisco at the time of award, plus one (1%)
percent. : '

If TENANT is in default under the terms of this Agreement, LANDLORD shall have
the additional right to have a receiver appointed to collect rent and conduct TENANT’s business.
‘Neither the filing of a petition for the appointment of a receiver nor the appointment itself shall
constitute an election by LANDLORD to terminate this Agreement.

LANDLORD at any time after TENANT commits a default, can cure the default at
TENANT’s cost and expense. If LANDLORD at any time, by reason of TENANT’s default, pays
any sum or does any act that requires the payment of any sum, the sum paid by LANDLORD
shall be due immediately from TENANT to LANDLORD at the time the sum is paid, and if paid
at a later date shall bear interest at ten percent {10%) per annum from the date the sum is paid by
LANDLORD until LANDLORD is reimbursed by TENANT. The sum, together with interest
thereon, shall be considered additional rent.

12. SURRENDER

On the last day of the term of this Agreement, or on any sooner termination, TENANT
shall surrender the Premises to LANDLORD in good condition, broom clean, ordinary wear and
tear excepted. TENANT shall remove all of its fixtures, furnishings and equipment on the
Premises, and, if required by LANDLORD, any alterations, improvements and additions made by
TENANT to the Premises, prior to the expiration of the term of this Agreement, If TENANT
fails to surrender the Premises to LANDLORD on the expiration of this Agreement as required
by this paragraph, TENANT shall hold LANDLORD harmless from all damages resulting from
TENANT's failure to vacate the Premises, including, without limitation, claims made by any
succeeding tenant resulting from TENANT’s failure to surrender the Premises.

13. HOLDING OVER

If TENANT, with LANDLORD’s and the City’s consent, remains in possession of the
Premises after the expiration or termination of the term of this Agreement, such possession by
TENANT shall be deemed to be a tenancy from month-to-month at a rent in the amount of the
last monthly rent plus all other charges payable hereunder, and upon all other provisions of this
lease.

14. SUCCESSORS AND ASSIGNS

The terms, conditions and covenants of this Agreement shall be binding upon and shall .
inure 10 the benefit of each of the parties hereto, their heirs, personal representatives, successors
and assigns.



15. NOTICES

Whenever under this Agreement a provision is made for any demand, notice or
declaration of any kind, it shall be in writing and served either personally or sent by registered or
certified United States mail, postage prepaid, addressed at the addresses as set forth below:

TO LANDLORD AT:  House of Hospitality Association, Inc.
1549 El Prado
Balboa Park
San Diego, Ca. 92101
(619)  232-2053

TO TENANT AT : Passport to Balboa Park
1549 El Prado Suite 2
San Diego, Ca. 92101

Such notice shall be deemed to be received when served, if personally served, and upon
the expiration of forty-cight (48) hours from the time of mailing, if mailed as provided for in this
paragraph,

16. LANDLORD’S RIGHT TO INSPECTIONS

LANDLORD and LANDLORD's agent shall have the right to enter the Premises at all
reasonable times for the purpose of inspecting same, and making such alterations, repairs, -
improvements or additions to the Premises or to the House of Hospitality as LANDLORD may
deem necessary or desirable.

17. ATTORNEY’S FEES

In the event of any litigation regarding this lease, the prevailing party shall be entitled to
an award of reasonable legal costs, including court and attorneys’ fees.

18. NO WAIVERS

No waiver by LANDLORD of any provision hereof shall be deemed a waiver of any
other provision hereof or of any subsequent breach by TENANT of the same or any other
provision. LANDLORD’s consent to or approva! of any act shall not be deemed to render
unnecessary the obtaining of LANDLORD’s consent to or approval of any subsequent act by
TENANT. The acceptance of rent hereunder by LANDLORD shall not be a waiver of any
preceding breach by TENANT of any provision hereof, other than the failure of TENANT to pay
the particular rent so accepted, regardless of LANDLORD’s knowledge of such preceding breach
at the time of its acceptance of such rent.

19. . TIME
Time is of the essence with respect to all provisions of this Agreement.'
20. SEVERABILITY

The unenforceability, invalidity, or illegality of any provision of the Agreement shall not
render the other provisions hereof unenforceable, invalid or illegal.
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21.  COVENANTS AND CONDITIONS

Each provision of this Agreement performable by TENANT shall be deemed both a
covenant and a condition. '

22, ADMINISTRATIVE PROCESSING FEE

TENANT understands that this Agreement is subject to prior approval by the City and
shall not be effective unless and until the City gives its approval. Upon execution of this
Agreement by TENANT, TENANT shal! pay to LANDLORD the sum of Three Hundred Ten
Dollars ($310.00) which LANDLORD shall in turn pay to the City as an administrative
processing fee. :

23. NONDISCRIMINATION

The general public shall not be excluded from the Premises or any portion thereof nor
shall TENANT discriminate on the basis of race, color, creed, national origin, ancestry, sex,
religious creed, marital status, disability or age in it’s use of the Premises.

TENANT agrees to comply with the California Government Code, Sections 11135-
11139.5; the Federal Rehabilitation Act of 1973, Section 504, Title V; the Americans with
Disabilities Act of 1990 (the “ADA”); and any other applicable state and federal laws and
regulations hereafter enacted protecting the rights of people with disabilities. TENANT’s
compliance shall include but not necessarily be limited to the following:

(a) TENANT shall not discriminate against qualified persons with disabilities in any aspects of
employment, including recruitment, hiring, promotions, conditions and privileges of
employment, training, compensation, benefits, discipline, layoffs, and termination of
employment. .

(b) No qualified individual with a disability may be excluded on the basis of disability from
participation in, or be denied the benefits of, services, programs, or activities of TENANT.

(c) TENANT shall post a statement addressing the requirements of the ADA ina
prominent place at the work site.

(d) Where required by law, TENANT shall comply with the City’s disabled access

requirements by bringing up to code and making accessible any areas of the Premises which deny
access to disabled persons. All such improvements and alterations shall be at the sole cost of
TENANT.

24, RULES AND REGULATIONS

TENANT shall comply with all reasonable rules and regulations promulgated by
LANDLORD with respect to the House of Hospitality. LANDLORD reserves the right to
promulgate from time to time reasonable rules and regulations concerning the use and occupancy
of the House of Hospitality, subject to such approval of the City as may be required.

25, AUTHORITY
The persons executing this Agreement on behalf of LANDLORD and TENANT,

respectively, represent and warrant that they have the authority to execute this Agreement on
behalf of LANDLORD and TENANT, respectively.
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IN WITNESS WHEREOF, LANDLORD and TENANT have executed this Agreement as of the
day and year first above written.

LANDLORD: HOUSE OF HOSPITALITY ASSOCIATION, INC.

By: .5/ 2;;44&%'2 [S ﬂﬂ' A ﬁ
_

Iis: Cenernl ﬂ/lanaémr

L YA

Its: “iDWrC% V

10
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DUFPLICATE .

' THE HOUSE OF HOSPITALITY,
a California nonprofit corporation
(LESSOR)

HARD WORK TOO, INC.,
a California corporation
(LESSEE)

Percentage Lease

DUPLICATE

DOCUMENT ok 29144 32

FILED MAR 2 91999

OFFICE OF THE CITY CLERK
SAN DIEGO, CALIFORNIA
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House of Hospitality
PERCENTAGE LEASE

THIS LEASE AGREEMENT (this “Lease”) is executed between the HOUSE OF HOSPITALITY

ASSOCIATION. INC.. a California nonprofit corporation, hereinafter called "LESSOR," and

HARD WORK T0O. INC.. a California corporation, hereinafter called "LESSEE."

SECTION 1:

1.1

1.2

USES

Premises. LESSOR hereby leases to LESSEE and LESSEE leases from LESSOR all
of that certain real property situated in the City of San Diego. County of
San Diego, State of .California, being a portion of the ‘House of
Hospitality building in Balboa Park and described in Exhibit "A", attached
hereto and by this reference made part of this Lease (the "Premises”).
The Premises includes approximately one thousand eight hundred ninety six
(1.896) square feet of storage space in the basement to be delivered to
LESSEE upon commencement of the term except approximately five hundred
(500) square feet thereof which shall be delivered to LESSEE on April 1,
1999, or as soon thereafter as LESSOR is reasonably able to deliver the
same to LESSEE. This Lease is subject to a master lease between the City
of San Diego (the “CITY"), as lessor. and LESSOR, as lessee (the "Master
Lease”).

Uses. It is expressly agreed that the Premises are leased to LESSEE solely
and exclusively for the purposes of development, operation, and
maintenance of a full-service restaurant and catering business limited
primarily to customers in Balboa Park, in accordance with the General

" Development Plan referenced in Section 6.13, Development Plan, and for

such other related or incidental purposes as may be first approved in
writing by the City Manager and for no other purpose whatsoever. The term
"full-service restaurant”, as used herein, shall mean a restaurant that
serves (i) lunch and dinner meals. the menus for which shall inctude a
reasonable number of moderately-priced selections. that are served by a
waiter or waitress at the customer's table; and (i) Sunday brunch. Inno
event shall "full-service restaurant” include a fast-food establishment:
provided, however, LESSEE or LESSEE's concessionaire shall have the right
to have a coffee and food serving cart on the Premises. The physical
appearance of the cart and its-location on the Premises shall be subject
to LESSOR's prior written approval.. LESSEE or LESSEE"s concessionaire may
not have more than one coffee and food serving cart on the Premises



without LESSOR's prior written approval. Catering services provided to
customers outside Balboa Park ('offsite catering”) shall be limited to
twenty-five percent (25%) of the catering activities undertaken by LESSEE,
as evidenced by the ratio of gross revenues generated by offsite catering
to the total revenues from all catering activities. LESSEE shall maintain
written records that report revenues from Balboa Park and offsite catering
activities that conform to generaily accepted accounting principles. with
such records available for LESSOR's inspection upon LESSOR's giving
reasonable advance notice to LESSEE.  LESSEE shall have the exclusive
right to restaurant and catering operations only in the House. of
Hospitality building and grounds. which grounds are described below. At
no time shall a catering service, other than that provided by LESSEE, .
cater food or beverages anywhere in the building and grounds without
LESSEE's prior written approval.

Certain additional areas outside the Premises but within the House of
Hospitality building or grounds, which are designated on the attached
Exhibit “B" as "public catering areas." shall be available to LESSEE for
LESSEE's primary use. LESSEE may reserve and rent ‘out these public
catering areas for meetings, banquets, weddings. and similar functions
involving full, partial. or no food and/or beverage service. LESSEE's use
of those public catering areas identified as “Courtyard” and “Middle and
Lower Garden Terraces” on the attached Exhibit “B” shall be subject to the
following conditions and restrictions to ensure reasonable public access:

The Courtyard shall be open to public use until the eariier to occur of
(i) the end of normal hours of building operation; or (ii) 5:30 p.m.

The Middle and Lower Garden Terraces shall be open to public use when not
being rented out by LESSEE. LESSEE does not need a special permit from
the CITY to use these Garden Terraces. LESSEE understands and agrees.that
it is important that all Balboa Park tenants adhere to a “good neighbor
policy”.  Therefore, LESSEE will use its best efforts to coordinate
scheduling with the CITY Park and Recreation Department, in order to avoid
any use of these Garden Terraces that may disrupt events held at the Organ
Pavilion and surrounding areas.

Notwithstanding the foregoing, (i) the House of Hospitality building
tenants may hold self-hosted functions in their respective premises, at
which they provide their own food and beverages: (i) LESSOR, at no charge
from LESSEE. may host functions related solely to House of Hospitality
Association business in the public catering areas: and (i1i) CITY, at no
charge from LESSEE, may host functions related solely to official CITY
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1.3

1.4

business in the public catering areas. Such functions by LESSOR or CITY
are to be scheduled no more than 21 days in advance and shall not confiict
with other events scheduled by LESSEE. LESSOR and CITY may provide their

own food and beverages at such functions: however, they are encouraged to
use the services of LESSEE.

The room identified as “Requa Board Room” on the attached Exhibit "B" 1is
not part of the Premises. LESSEE may, however. use the Requa Board Room
in the same manner ‘LESSEE is entitled to use the public catering areas
under the terms of this Lease. provided that LESSEE obtains LESSOR'S prior
written approval which shall not be unreasonably withheld.

LESSEE covenants and agrees to use the Premises and public catering areas
throughout the term for the above-specified purposes and to diligently
conduct business thereon to produce the most gross income that can be
reasonably expected. Further. LESSEE shall give preference to catering
opportunities within the House of Hospitality building before such
opportunities outside of the House of Hospitality building. Subject to
the right of LESSEE to cure as set forth in Section 4.4a.1. Default, and
the provisions of Section 6.12, Unavoidabie Delay, failure to continuously
use the Premises for said purposes. or the use thereof for purposes not
expressly authorized herein, shall be grounds for termination by LESSOR.

Subject to the right of LESSEE to cure as set forth in Section 4.4a.1,
Default. the use of the Premises and/or public catering areas for any
unauthorized purpose shall constitute a substantial default and subject
this Lease to termination at the sole option of LESSOR.

Related Council Actions. By consenting to the execution of this Lease.
LESSEE acknowledges neither CITY nor the Council of CITY is obligating
itself to any other governmental agent, board., commission. or agency with
regard to any other discretionary action relating to development or
operation of the Premises. ~Discretionary action includes but is not
limited to rezonings, variances, environmental clearances. or any other
governmental agency approvals which may be required for the development
and operation of the Premises. : '

Quiet Possession. LESSEE. paying the rent and performing the covenants
and agreements herein, shall at all times during the term peaceably and
quietly have, hoid. and enjoy the Premises. If LESSOR for any reason
cannot deliver possession of the Premises to LESSEE at the commencement of
the term. or if during the term LESSEE is temporarily dispossessed through

action or claim of a title superior to LESSOR's. then and 1in either of



1.5

1.6

1.7

such events, this Lease shall not be voidable nor shall LESSOR be liable
to LESSEE for any loss or damage resulting therefrom, but there shall be
determined and stated in writing by LESSOR a proportionate reduction of
the minimum or flat rate rent for the pericd or periods during which
LESSEE is prevented from having the quiet possession of all or a portion
of the Premises. ' .

Fasements and Reservations.

LESSEE acknowledges the following:

a. CITY hereby reserves all rights, title, and interest in any and all
subsurface natural gas, oil, minerals, and water on or within the
Premises.

b. CITY reserves the right to grant and use easements or to establish
and use rights-of-way over, under, along, and across the Premises for
utilities. thoroughfares, or access as it deems advisable for the
public good.

c. CITY has the right to enter the Premises for the purpose of making
repairs to or developing municipal resources and services.

d. However, CITY shall not unreasonably or substantially interfere with
LESSEE's use of the Premises and will reimburse LESSEE for physical
damages, if any. to the permanent improvements located on the Premises
resulting from CITY exercising the rights reserved in this section.

Such reimbursement may include a reduction in the rent proportionate
to the amount of physical damage as determined by CITY. CITY will pay
the costs of maintenance and repair of all CITY installations made
pursuant to these reserved rights.

Competent Management. Throughout the term of this Lease. LESSEE shall
provide competent management of the Premises to the satisfaction of
LESSOR. For the purposes of this section, “competent management” shall
mean demonstrated ability in the management and operation of a full-
service restaurant and catering business and related activities in a
fiscally responsible manner.

Operation of Facilities. A regular schedule of days and hours of operation
shall be established by LESSEE to best serve the public as set forth in
Section 9.4, Schedule of Days and Hours of Operation. Any changes in
this schedule shall be subject to the prior written approval of LESSOR.




1.8

SECTION 2:

2.1

LESSEE shall diligently and in a creditable manner furnish services to the
public in conformity with all applicable ruies and regulations of the
CITY. To the extent legally permissible. LESSEE shall be exempt from any
future 1ivable wage ordinances. .

Parking. LESSEE acknowledges that CITY will use its best efforts to
designate a public parking lot in Balboa Park for LESSEE'S customers' non-
exclusive use and that, throughout the term of this Lease. the Park and
Recreation Department of CITY shall issue LESSEE a right-of-entry permit
at no charge designating a public parking lot in Balboa Park from which
LESSEE can operate valet parking or shuttle service to and from the
Premises. LESSEE understands that it may not reserve parking spaces- and
that availability of parking spaces is not guaranteed by the Park and
Recreation Department of CITY. LESSEE. acknowledges that upon prior notice
to LESSEE, the Park and Recreation Department may designate a different
public parking lot in Balboa Park. and the choice of parking Tot shall be
determined in the sole and absolute discretion of the Department. Any
parking and directional signs used by LESSEE shall be portable and set up
and removed each day. The size, design. and placement of signs shall be
subject to prior approval by the Park and Recreation Department.

TERM

Total Term. Except as set forth below, the total term of this Lease shall
be a minimum of twenty and one-half (20 %) years, consisting of two
successive and contiguous periods referred to as a “construction term and
a "regular term,” as follows:

a. Construction Term. The construction term shall commence on the date
that the CITY Council approves this Lease. and end six (6) months
thereafter. LESSEE shall have the right to open for business during
the construction term. The parties intend that LESSEE open for
business no later than the end of the construction term. LESSEE shall
use its commercially reasonably best efforts to accomplish the same.

b. Reqular Term. The regular term shall commence on the day after the end
of the construction term and end on that date which is exactly twenty
and one-half (20 1/2) years after CITY Council approval: provided.
however, if the ending date falls on a day other than the last day of
the month. then the ending date shall be deemed to be the last day of
that month. '



Notwithstanding the foregoing. LESSEE shall have the right to terminate
this Lease at the end of the first five and one-half (5%)- years after the
commencement of the construction term by giving notice to LESSOR of such
termination between the beginning of the forty-ninth (49th) month and the
end of the fifty-fourth (54th) month of the regular term, and the payment
of One Hundred Thousand Dollars ($100.000.00) to LESSOR, payable in twelve
(12) equal monthly installments of Eight Thousand Three Hundred Thirty-
Three Dollars and Thirty-Three Cents ($8,333.33) each in addition to the
monthly rent due under the Lease. beginning thirty (30) days after notice
is given. Said amount and the resulting equal monthly installments shall
be reduced. up to the whole thereof, by the aggregate amount of any
minimum rent credit and percentage rent credit contemplated under Sections
3.3a.. Minimum Rent, and 3.4, Payment Procedure. the benefit of which
LESSEE has not yet received (said rent credits may reduce said amount to
Zero Dollars ($0), but LESSOR shall have no obligation to compensate
LESSEE for any unused rent credits). In the event LESSEE -exercises its
right of early termination. upon termination, LESSOR shall have the right
to purchase all, and no less than all, of LESSEE's furniture, removable
fixtures. which types of fixtures are generally described on Exhibit “C”
(“Tenant's Fixtures”), and equipment at the Premises, at its fair market
value by giving written notice to LESSEE within sixty (60) days after
receipt of the termination notice. The fair market value shall be
determined by mutual consent of LESSOR and LESSEE or through appraisal. as
follows. and shall be the fair market value of the furniture. Tenant's
Fixtures, and equipment, in place.

In the event the fair market value is not determined by mutual consent
within thirty (30) days. then LESSEE and LESSOR will refer the matter to
appraisal, as follows.

The fair market value shall be determined by a professional independent
.appraiser qualified in appraising restaurant equipment selected by mutual
consent of LESSEE and LESSOR from the list of appraisers approved by the
CITY. LESSOR and LESSEE agree to equally share the cost of the mutually
selected appraiser. In the event LESSEE and LESSOR do not reach agreement
as to selection of a mutually acceptable appraiser, then LESSEE and LESSOR
shall each select a professional independent appraiser qualified in
appraising restaurant equipment who in return will select a third
qualified professional independent appraiser, which third appraiser will
be employed to set the fair market value of LESSEE's furniture, Tenant's
Fixtures, and equipment. In the event a mutually acceptable third
appraiser is not agreed upon between the two selected appraisers within
ten (10) days. then the third appraiser will be appointed by the presiding
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2.2

2.3

judge of the Superior Court of the State of California, County of San
Diego, acting in his or her individual capacity. upon application by
either LESSOR or LESSEE with prior notice thereof to the other party. Said
third appraiser shall complete the assignment within sixty (60} days of
the appointment. Each party shall pay the cost of its own selected
appraiser. and both LESSOR and LESSEE agree to equally share the cost of
the third mutually selected or judge-appointed appraiser. LESSOR and
LESSEE agree to accept and be bound by the fair market value determined by
the appraiser selected or appointed to complete the assignment.

In appraising the personal property, the appraiser shall consider the
value of the personal property in place. After the purchase price for the
personal property has been set, the appraiser shall immediately notify the
parties. Within ten (10) days after notification of the purchase price,
LESSOR shall pay the fair market value of such furniture. Tenant's
Fixtures, and equipment in cash or, at LESSOR's option. such amount shall
be offset against any sums due by LESSEE to LESSOR. including without
limitation, any termination fee, rent or percentage rent. If LESSOR does
not exercise this right, then. subject to the provisions of Section 6.11.
Ownership of Improvements and Personal Property, LESSEE shall have the
right to remove its personal property, including furniture, Tenant's
Fixtures, equipment .and inventory from the Premises.

c. Lease Year. The term "lease year" as used in this Lease shall mean
the twelve (12)-month period commencing on the day after the end of
the construction term and each twelve (12)-month period thereafter:
provided, however, if the day the first lease year commences is other
than the last day of the month, then and in that event. the first
lease year shall be extended to end on the last day of the month at
the end of the first lease year. Thereafter each lease year shatl
begin and end on the first and last day of a month. respectively.

Holdover. Any holding over by LESSEE after expiration or termination
shall not be considered as a renewal or extension of this Lease. The
occupancy of the Premises after the expiration or termination of this
Lease constitutes a month-to-month tenancy, and all other terms and
conditions of this Lease shall continue in full force and effect:
provided, however, LESSOR shall have the right to apply a reasonable
increase in rent to bring the rent to fair market value and to terminate
the holdover tenancy at will.

Surrender of Premises. At termination of this Lease for any reason,
LESSEE shall execute, acknowledge, and deliver to LESSOR, within five (5)
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2.4

SECTION 3:

3.1

3.2

days after written LESSOR demand, a valid and recordable quitclaim deed

- covering all of the Premises. The Premises shall be delivered free and

clear of all liens and encumbrances and in a decent, safe, and sanitary
condition.

If LESSEE fails or refuses to deliver the required deed, LESSEE -
acknowledges CITY may prepare and record a notice reciting LESSEE's
failure to execute this lease provision, and the notice will be conclusive
evidence of the termination of this Lease and all LESSEE’s rights to the
Premises.

Option Term. LESSEE shall have an option to extend the term of this Lease
for two (2) periods of ten (10) years each ("option term or terms™).
effective immediately following expiration of the then- current term.
Said option(s) shall be exercised. if at all, by LESSEE giving written
unconditional notice of exercise of the option to LESSOR at least six (6)
months, but not more than one (1) year, prior to expiration of the then-
current term. Notwithstanding the foregoing, if LESSEE is in default
under ‘this Lease (or if. upon the passage of time and/or the giving of
notice, LESSEE would be in default) either on the date the option notice
is given or on the date the option term is to commence, the option shall
be of no force and effect and this Lease shall expire at the end of the
then-current term.

A1l terms and conditions of this Lease applicable to the regular term shall
apply to the option term(s).

RENT

Time and Place of Payment. All rents required herein shall be paid in
Tawful money of the United States, without demand, offset or deduction,
and made payable to LESSOR and mailed or delivered to LESSOR as set forth
in Section 7.18, Notices.

The place of payment may be changed at any time by LESSOR upon thirty (30)
days written notice to LESSEE. Mailed rental payments shall be deemed
paid upon the date such payment is postmarked by the postal authorities.
If postmarks are illegible, the payment shall be deemed paid upon actual
receipt by LESSOR. LESSEE assumes all risk of loss and responsibility for
late payment charges if payments are made by mail.

Construction Rent. Except as providedrin Section 3.4, Payment Procedure.
during the construction term, as defined in Section 2.la., Construction




3.3

o ¢

Term, LESSEE shall pay no rent to LESSOR even if LESSEE 1is open for
business.

Reqular Rent.

d.

Minimum Rent. The annual minimum rent established for the first lease
year of the regular term, as defined in Section 2.1b.. Regular Term,
is One Hundred Fifty-Three Thousand Six Hundred Fifty-One Dollars and
Eighty-Four Cents ($153,651.84), which 1is Twelve Thousand Eight

" Hundred Four Dollars and Thirty-Two Cents ($12.804.32) on a monthly

installment basis.

The annual minimum rent established for the second lease year of the
regular term is One Hundred Seventy-Three Thousand Six Hundred Fifty-
One Dollars and Twenty-Four Cents ($173.651.24), which is Fourteen
Thousand Four Hundred Seventy Dollars and Ninety-Three Cents
($14.470.93) on a monthly installment basis.

The annual minimum rent established for the third year of the regular
term is One Hundred Ninety-Three Thousand Six Hundred Fifty-Cne
Dollars and Twenty Cents ($193.651.20), which is Sixteen Thousand One
Hundred Thirty-Seven Dollars and Sixty Cents ($16,137.60) on a monthly
installment basis.

The annual minimum rent established for the fourth and fifth years of
the regular term is Two Hundred Thirteen Thousand Six Hundred Fifty-
One Dollars and Twenty-Four Cents ($213,651.24), which is Seventeen
Thousand Eight Hundred Four Dollars and Twenty-Seven Cents
($17.804.27) on a monthly installment basis. :

Notwithstanding the foregoing, the monthly installment of minimum rent
shall be reduced by One Thousand Dollars ($1,000.00) for the first
lease year and One Thousand Five Hundred Dollars ($1,500.00) for each
lease year thereafter until such time as LESSEE has recouped cne-half
(i4) of the contract price or the contract price cap. as the case may
be. in connection with the installation of the grease interceptor and
basement sewer line connection as set forth in Section 6.4,
Construction Responsibilities.

Minimum rents shall be paid in advance in monthly instaliments on or
before the first day of each month. .



Provided, however. once the combined total percentage rent payments
and credits for Prepaid Percentage Rent (as described below) and
monthly instaliments of minimum rent during any lease year equal or
exceed. the required annual minimum rent for that year. then for the
balance of such year. LESSEE shall discontinue paying monthly
installments of the minimum rent and shall continue paying only
percentage rents until the beginning of the ensuing lease year,
subject to a credit for Prepaid Percentage Rent (as hereinafter
provided). Provided further, in the event minimum rents paid plus
percentage rents paid or credited exceed the annual minimum rent and
also exceed the rent which would have been paid if the percentage rent
had been paid on total gross income, the excess over the annual
minimum rent shall be credited against the next payable rent as it
becomes due. It is the intent of this provision that LESSEE shall pay
monthly installments of the annual minimum rent as a guarantee against
the percentage rent requirement and that the greater of the two
requirements, minimum or percentage, whichever occurs throughout the
term. shall prevail on an annual basis.

Minimum Rent Adjustment. Effective at the beginning of the first day
of the sixth lease year of this Lease and at the beginning of each
five year period thereafter during the term including any option
* terms. the annual minimum rent shall be seventy percent (70%) of the
annual average of actual rents paid or ‘accrued during the previous
five lease years (excluding Prepaid Percentage Rent, as hereunder
described). Said annual minimum rent shall then be divided by twelve
(12) to establish the new monthly minimum rent. It ‘is recognized that
such adjustments shall be calculated by LESSOR upon completion of
payments due for the preceding rental period in order to determine the
amount of the adjustment to be effective on the dates stated herein.
Until such calculations are completed, LESSEE shall continue paying
minimum monthly rent at the prior rate. Any ‘additicnal rents
determined by the adjustment to be due for the months previously paid
at the prior rate shall be paid to LESSOR within thirty (30) days
following LESSOR's written notice to LESSEE. In no event shall the
adjusted annual minimum rent be less than the annual minimum rent in
existence immediately prior to the adjustment date.

Percentage Rents. Percentage rents will be calculated and paid on a
quarterly basis during the regular term and will consist of the
following percentages of the following items resulting from LESSEE's
use of the Premises, public catering areas and the Requa Board Room:
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Percentages Business Activities
“Eight Percent (8%) Of gross income from catering within

the House of Hospitality building and
grounds, and rental of public
catering areas and Requa Board Room.

Seven Percent (7%) Of gross income from restaurant and all
other
authorized activities. .
¢ From eshusvrant and on-premises
Six Percent (6%) Of all-gross income¥in excess C-OU’(QY‘IQ;
of $5 million per lease year.

Four Percent (4%) - 0f gross income from catering outside
of House of Hospitality building and
grounds but within Balboa Park.

Two Percent (2%) Of all credit-card fees
One Percent (1%) Of all service charges and mandatory
- ' gratuities.

LESSOR. 1in its sole discretion, may approve another percentage rate or
flat rate of rent for each other incidental service or operation
supplementary to the permitted use(s) set forth under Section 1.2,
Uses, hereof as may be approved in writing by LESSOR prior to
commencement of such other service(s) or operation(s). Provided.
however, any activity conducted on the Premises without prior approval
by LESSOR shall be subject to the requirements of Section 3.8,
Unauthorized Use Charge, hereof. .

Percentage rents during the option terms, except those categories
related to credit card fees and service charges, shall be adjusted at
the beginning of the first option term to reflect the market, by
comparing the percentage rents provided herein with the percentage
rents charged under leases for similar full service restaurants in the
San Diego region, but taking into consideration in such comparisons
tenant improvement allowances. free rent and the 1ike in determining
percentage rents under such leases. If LESSOR and LESSEE are unable
to agree on the percentage rents applicable to the option terms within
thirty (30) days after LESSEE exercises the first option, LESSOR and
LESSEE shall refer the matter to appraisal. as follows.-
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The adjustment shall be determined by a qualified professional
‘independent real estate appraiser selected by mutual consent of LESSOR
and LESSEE from the list of appraisers approved by the CITY. LESSOR
and LESSEE agree to equally share the cost of the mutually selected
appraiser. In the event the parties do not reach agreement as to
selection of a mutually acceptable appraisér, then LESSOR and LESSEE
shall each select a qualified professional independent real estate
appraiser who in turn will select & third qualified professional
independent real estate appraiser. which third appraiser will be
employed to adjust the percentage rents to be adjusted hereunder. In
the event a mutually acceptable third appraiser is not agreed upon
between the two selected appraisers within ten (10) days, then the
third appraiser will be appointed by the presiding judge of the
Superior Court of the State of California. County of San Diego. acting
in his or her individual capacity. upon application by either LESSOR
or LESSEE with prior notice thereof to the other party. Said third
appraiser shall complete the assignment within sixty (60) days of
appointment. Each party shall pay the cost of its own selected
appraiser, and both LESSOR and LESSEE agree to equally share the cost
of the third mutually selected or judge-appointed appraiser. LESSOR
and LESSEE agree to accept and be bound by the percentage rents
determined by the appraiser selected or appointed to complete the
assignment. Any appraiser selected or appointed shall compare the
percentage rents provided herein with the percentage rents charged
under leases for similar full service restaurants in the San Diego
region, but disregarding any consideration given under such leases for
tenant improvement allowances, free rent and the 1like in determining
percentage rents hereunder. In the event the appraisal” is not
completed in time to permit the percentage adjustment to be made upon
the commencement of the first option term, LESSEE agrees to continue
to pay rent in accordance with the then-existing rates. and the
adjustment, when determined, will be retroactive to the beginning of
the first option term. Any deficiency shall be paid by LESSEE to
LESSOR within sixty (60) days after determination of the new
percentage rent. In no event shall the increase in the percentage
rents exceed one-half (%) percentage point for each category. In no
event shall the adjustment result in any decrease in any percentage
rent.

3.4 Payment Procedure. Subject to the provisions of Section 3.3a, Minimum
Rent. on the first day of each month of the regular term, LESSEE shall pay
LESSOR the minimum monthly rent. On or before the last day of the
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calendar month following each quarter in which the gross income subject to
rents was earned. LESSEE shall provide LESSOR with a correct statement
together with a payment of rent on all applicable gross receipts in a form
selected by LESSOR. The statement will be signed by LESSEE or its
authorized agent, attesting to the accuracy thereof, which shall be
legally binding upon LESSEE.. Each statement will indicate or include:

d.

Total gross receipts for the subject quarter, itemized as to business
categories for which separate percentage rents are due. A gross
receipts breakdown of each business conducted under this Lease must be .
included when a reported category shows gross income to be from more.

than one business operation. -

The percentage rent due LESSOR, computed and totaled.

.. The accumulated total of all rents previously paid for the current

lease year.

Payment in the greater of the two following amounts:

(i) one-fourth of the annual minimum rent or (ii) the total percentage
rent due LESSOR computed as described in this section, subject to a
credit for the Prepaid Percentage Rent as described below.

Any rents due LESSOR from sublease activities or operations will begin
with the earliest of the following dates (whether or not prior
approval was given by LESSOR as required by this Lease, and whether or
not a separate percentage rent was established by LESSOR):

(1) Sublease ‘commencement date.

(2) Physical occupancy date.

(3) Earliest activity date (i.e., sale of goods, solicitation of
business, construction or alterations, etc.).

Notwithstanding the foregoing. LESSEE shall pay to LESSOR the sum of
One Hundred -Thirty Thousand Dollars ($130,000.00) as prepaid
percentage rent (the “Prepaid Percentage Rent”) to be applied as a
credit against the first One Hundred Thirty  Thousand
Dollars($130,000.00) of percentage rent as it becomes due hereunder.
The Prepaid Percentage Rent shall be payable as follows: (i) One
Hundred Thousand Dollars ($100,000.00) payable upon City Counci)
consent to this Lease and (ii) Five Thousand Dollars ($5,000.00) per
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3.5

mbnth for six (6) months commencing on the first (1**) day of the
construction term and continuing on the same day of each month
thereafter during the construction term.

Gross Income. Except as otherwise provided herein, “gross income” or
"gross receipts”. as used in this Lease, shall include all income
resulting from occupancy of the Premises and use of the public catering
areas and Requa Board Room from whatever source derived whether received
or to become due. Gross income shall not include federal, state, or
municipal taxes collected from the consumér (regardless of whether the
amount thereof is stated to the consumer as a separate charge) and paid
over periodically by LESSEE to a governmental agency accompanied by a tax
return or statement as required by law. Possessory interest taxes or
other property taxes shall not be deducted by LESSEE in computing gross
income. Gross income shall not include refunds for ‘goods returned for
resale on the Premises or refunds of deposits. The amount of such taxes
and refunds shall be clearly shown on the books and records of LESSEE.
The percentage rent shall be calculated and paid by LESSEE on the basis of
said gross income whether the income is received by LESSEE or by any
sublessee, permittee or licensee, or their agents. and all gross income
received by any sublessee, permittee, licensee, or other party as & result
of occupancy of the Premises or the operation thereof shall be regarded as
gross income of LESSEE for the purpose of calculating the percentage rent
hereunder required to be paid by LESSEE to LESSOR, except as may be
otherwise specified by or pursuant to this Lease. In addition, gross
income shall not include the following:

a. Sales to LESSEE's employees of meals, uniforms, T-shirts. hats, etc.,
for which LESSEE receives no profit but may be reimbursed a reasonable
carrying charge.

b. The proceeds from any loan refinancing, assignment or subletting of
the Premises.

C. Comp]imehtary meals and promotional items for which LESSEE receives no
payment or any other consideration whatsoever.

d. The exchange of merchandise between restaurants and other operations
of LESSEE where such exchanges are made solely for the convenient
operation of LESSEE's entire business and not for the purpose of
consummating a sale which has been made at. in, on, or from the
Premises or for the purpose of depriving LESSOR of the benefit of a

-14-



sale which otherwise wou]d have been made at, in. on, or from the

~ Premises.

The amount of any credit-card fees; provided, however, such items
shall be subject to a separate charge as set forth in Section 3.3c.,
Percentage Rents.

Discounts, allowances, credits, rebates, refunds, or exchanges when
such discounts, etc. are normal or typical to a restaurant operation
(or approved by LESSOR).

Sales of trade fixtures. bulk sales of stock-in-trade, or operating
equipment after use thereof in the conduct of LESSEE's business in the
Premises.

Proceeds of casualty insurance claims.

A1l sums and credits received in sett]ement of claims for Tloss or
damage to merchandise. :

Sales to charitable or nonprofit organizations at or below cost, events
conducted for the benefit of charitable or nonprofit organizations at
or below cost, and proceeds from charity auctions which are remitted
to charity. all with the pr1or written approval of LESSOR on a case by
case basis.

- Service charges and mandatory gratuities; provided. however, such items
shall be subject to a separate charge as set forth in Section 3.3c..
Percentage Rents.

Voluntary tips to employees.

Exchange charges, defined as follows: those charges LESSEE pays to an
outside vendor for services or products provided to individual
customers, including but not limited to: flowers, cakes. hats, party
favors, party rentals, decorations, photography, rentals or purchases
from outside companies of items such as chairs, dance floors, tents,
pianos. table linens, audiovisual equipment, special equipment, ice
carvings, casino nights, security guards and entertainment. for which
LESSEE charges the customer. The mark up by LESSEE, if any. to the
customer is not part of the exchange charge and shall be inciuded in

gross income.
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. Any deposit received in connection with events to be held at the

Premises, public catering areas or Requa Board Room shall not be
deemed part of gross receipts until the event is held or the deposit
is forfeited.

3.6 Inspection of Records.

a.

Records. LESSEE shall, at all times during the lease term, keep or
cause to be kept true and complete books, records, and accounts of all
financial transactions in the operation of all business activities
conducted upon and financial transactions resulting from the use of
the Premises. The records shall be supported by source documents such
as sales slips, daily cash register tapes. purchase invoices. or other
documents as necessary to allow LESSOR to easily determine the total
gross income.

Any retail sales or charges will be recorded by means of cash
registers or other comparable devices which display to the customer
the amount of the transaction and automatically issue a receipt. The
registers will be equipped with devices that lock in sales totals and
other transaction numbers and sales details that are not resettable.

-Totals registered shall be read and recorded at the beginning and end

of each business day.

In the event of admission charges or rentals., LESSEE shall issue
serially numbered tickets for each such admission or rental and shall
keep an adequate record of such tickets, as well as a record of
unissued tickets.

A1l retail sales and charges may be recorded by a system other than
cash registers or other comparable devices provided such system is

first approved in writing by LESSOR.

Financial Statements. Within sixty (60) days after the end of each
Tease year LESSEE will, at its expense, submit to LESSOR a statement

in which the total gross receipts and the corresponding amounts of

rents paid LESSOR for the year are classified according to the
categories of business established for any percentage rent and for any
other business conducted on or from the Premises. Said' statement
shall be signed by LESSEE or its authorized agent attesting to the
accuracy thereof, which shall be legally binding upon LESSEE.
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Right to Inspect. All of LESSEE’s books of account., records, and
supporting documentation, as described under Section 3.6a.. Records.
will be kept for at least five (5) years and made available to LESSOR
in one location within the County of San Diego. Said books and
records shall be maintained separate from all other accounts not
" relating to the Premises. LESSOR, at its discretion. shall have the
right to inspect and audit the business of LESSEE, its agents,
sublessees, concessionaires, and licensees operating on and in
connection with the Premises as necessary and appropriate for LESSOR
to determine the amounts of rent due LESSOR in compliance with the
requirements of this Lease.

At LESSOR's request, LESSEE shall promptly provide, at LESSEE’s
expense, any necessary data to enable LESSOR to fully comply with all
requirements of the state or federal government for lease information
or reports concerning the Premises. Such data shall inciude. if
required, a detailed breakdown of LESSEE's receipts and expenses.

Audit Cost. The full cost of LESSOR's audit(é) will be borne by
LESSOR unless one or both of the following conditions exists, in which
case LESSEE hereby agrees to pay LESSOR's cost of audit(s):

(1) The audit(s) reveal an underpayment of more than five percent (5%)
or more than $20,000, whichever is less. between the rent due as
reported and paid by LESSEE pursuant to this Lease and rent due as

. determined by the audit(s) on an annual basis: or

(2) LESSEE has failed to maintain-comp1ete and true books. records,
accounts. and supporting source documents in strict accordance
with this section. '

LESSEE shall pay any deficiency determined by the audit(s) plus
interest on such amount as defined in Section 3.7, Delinguent Rent and
Audit Fees, hereof, within thirty (30) days of notice thereof by
LESSOR. LESSOR will credit any overpayment against incoming rents.
Any overpayment determined after the end of this Lease will be
refunded by LESSOR within thirty (30) days after the audit(s).

Default. Subject. to the right of LESSEE to cure as set forth in
Section 4.4a.1, Default, LESSEE's failure to keep complete and
accurate records by means of double-entry bookkeeping and make them
available for LESSOR inspection is, like all other failures to comply
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3.7

3.8

with covenants of this Lease. a breach of this Lease and cause for
termination.

Delinguent Rent and Audit Fees. If LESSEE fails to pay the rent within
five (5) days after the date the rent is due, LESSEE will pay, in addition
to the unpaid rents, five percent (5%) of the delinquent rent. If the rent
is still unpaid at the end of fifteen (15) days. LESSEE shall pay an
additional five percent (5%) [being a.total of ten percent (10%)]}. which
is hereby mutually agreed by the parties hereto to be appropriate to
compensate LESSOR for loss resulting from rental delinquency. including
Jost interest, opportunities, legal costs. and the cost of servicing the
delinquent account.

In the event LESSOR audit(s), if applicable. discloses that the rent for
the audited period(s) has been underpaid in excess of five percent (5%) of .
the total required rent, then LESSEE shall pay LESSOR the cost of the
audit(s) plus ten percent (10%) per year on the amount by which said rent
was underpaid, in addition to the unpaid rents as shown to be due LESSOR,
as compensation to LESSOR for administrative costs and loss of interest as
previously described herein. In the event LESSCR. audit(s) discloses that
the unpaid rent is less than five percent (5%) of the total rent. and
should LESSEE fail to pay said unpaid rent within thirty (30) days after
written notice from LESSOR, an additional fee of ten percent (10%) of said
unpaid amount shall be added to the unpaid amount to compensate LESSOR for

" costs and losses due to such nonpayment. LESSEE agrees to pay such
-amounts and further agrees that the specific late charges represent a fair

and reasonable estimate of the costs that LESSOR will incur from LESSEE’S
late payment. Acceptance of late charges and any portion of the late
payment by LESSOR shall in no event constitute a waiver of LESSEE default
with respect to late payment. nor prevent LESSOR from exercising any of
the other rights and remedies granted in this Lease.

Unauthorized Use Charge. LESSEE shall pay LESSOR twenty percent (20%) of
the gross receipts for any service or use that is not permitted by this
Lease. This payment is subject to the due date provided in this Lease for
rental payments and the provision for delinquent rent. . The existence of

the twenty percent (20%) charge in this clause and the payment of this

charge or any part of it. does not constitute an authorization for a
particular service or use. and does not waive any LESSOR rights to
terminate a service or use or to default LESSEE for participating in or
allowing any unauthorized use of the Premises.
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3.9

Additional Consideration to LESSOR. LESSEE and LESSOR agree that in the
event of an assignment. in the event of a subletting of the majority
portion of the leasehold. or 1in the event of a refinancing creating an
encumbrance against the leasehold after the permanent improvements have:
been constructed pursuant to the Development Plan as described in Section
6.13, Development Plan, LESSEE shall pay to LESSOR two percent (2%) of (1)
the gross amount paid for the leasehold in connection with an approved
assignment of the Lease, (ii) any amount paid LESSEE in consideration of
a sublease of all or a majority portion of the leasehold, or (iii) the
amount of any increased loan or encumbrance against the property over and
above the amount of the encumbrance needed to finance the improvements or
any replacement or refurbishment of the improvements. The amount upon
which the two percent (2%) shall be based shall be the total consideration
resulting from the transaction including total cash payments and the
market value of noncash consideration, including but not Tlimited to
stocks, bonds., deferred- payments, secured and unsecured notes, and
forbearances regarding claims and judgments. Prior to LESSOR's consent to
any assignment, majority subletting, or refinancing, LESSEE shall deliver
to LESSOR a written statement of all sums due and owing to LESSOR from
LESSEE pursuant to the provisions of this section, together with an
acknowledgment from the proposed assignee, sublessee, or refinancing
agency as to the amount due LESSOR. The sum due LESSOR shall be payabie
to LESSOR concurrent with the completion of the transaction, be it an
assignment, a sublease or a refinancing upon the same terms and conditions
that payment is made to LESSEE. Any assignment. subletting. or
refinancing in violation of the terms and conditions of this section shall
be void and may constitute a default of this Lease. The provisions of

this section shall not apply to:

a. An assignment or transfer of a beneficial interest in the leasehold to
a trust which is revocable by the owner or resulting from devise.
bequest, intestate succession. or by operation of law for the benefit
of the spouse or descendants -(i) of LESSEE (if an individual) or (ii)
of LESSEE's principal owner or chief executive officer (if LESSEE is
other than an individual);

b. Any assignment or transfer of a beneficial interest so long as a
minimum of ninety percent (90%) of the consideration received is used
exclusively for the operation or improvement of the Premises.

c. Any assignment or transfer of a beneficial interest among the owners

of LESSEE or any successor entity to the extent that the original
owners of LESSEE retain at least a fifty-one percent (51%) ownership
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interest as further defined in Section 4.6. Control by Specified
Individuals or Entities.

Any assignment or transfer of a beneficial interest by a limited
partner of LESSEE.

Such other assignment for which LESSOR determines that the legal and
equitabie ownership interests 1in the leasehold have remained
unchanged, such as a change 1in the legal or fictitious name of the
LESSEE without any other change in the equity in beneficial use of, or
legal title to. the leasehold as an asset or the income produced
thereby.

3.10 Common Area Maintenance Charges.

a.

Common Areas Defined and Described. The term "common areas” for the
purposes of this Lease shall mean the foundation. roof., exterior
walls, and structural portions of the building and all public rooms,
entrances and exits. public elevator, disabled 1ifts. public rest
rooms, fountain. landscaping (including that “located in the Upper
Dining Terrace, which is part of the Premises), irrigation system,
sidewalks, malls, and all other permanent improvements located within
the House of Hospitality. including the public catering areas.
excluding the building interiors reserved for the exclusive use of the
individual lessees of the House of Hospitality. and such other
improvements which individual lessees are responsible for maintaining
under their respective leases. The common areas inciude but are not
limited to the areas shown on the attached Exhibit "D".

LESSOR's Responsibilities. LESSOR shall be responsible for
promptly maintaining and repairing the common areas in a good. decent,
safe, healthy and sanitary condition reasonably satisfactory to
LESSEE. including without 1imitation (i) all general maintenance and
repairs. pest control, resurfacing. painting. restriping. cleaning,
removal of rubbish and debris. sweeping, and janitorial services; (ii)
maintenance and repair of electrical. plumbing, heating and air
conditioning 1in the common areas and maintenance and repair of
sidewalks, planting and landscaping, irrigation system, foundation,
lighting, drainage and other utilities; (iii) directional signs and
other markers: (iv) maintenance and repair of all structures, the
foundation, roof, exterior walls, elevators (except the freight
elevator), public rooms, entrances and exits, disabled 1ifts, public
restrooms; and (v) security as LESSOR deems advisable. Without
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limiting for foregoing. public restrooms shall be maintained and
serviced by LESSCOR during LESSEE's hours of operation, including
banquets and special events.

LESSCR shali also be responsible for (i) all real and personal property
taxes and assessments related to the common areas. including
possessory interest taxes on secured or unsecured tax rolls imposed,
assessed or attributed to the common areas; (ii) public liability and
property damage insurance on the common areas in such amounts as
LESSOR shall determine; (iii) fire and extended coverage insurance on
all portions of the House of Hospitality available for the use in
common by all lessees and the visiting public: (iv) fees for
-management and supervision of the common areas and House of
Hospitality generally; and (v) all utilities and other costs and
expenses in the maintenance, management, and operation of the common
areas and House of Hospitality generally.

Nonexclusive Use. LESSOR grants to LESSEE the nonexclusive right in
common with the other individual lessees of the House of Hospitality
. and the general public to use the common areas during the term of this
Lease for the uses and purposes designated by LESSOR from time to
time. LESSEE's right to use the common areas is subject to the rights
of LESSOR, the other individual lessees of the House of Hospitality,
and the general public to use the same, and LESSEE shall keep all such
areas free and clear of any obstructions. In addition to the
foregoing, LESSEE shall have the non-exclusive right to use the locker
rooms, lunch/break room and restrooms in the basement of the House of
Hospitality building.

Management and Control. LESSOR shall have the exclusive management and
control of the common areas; LESSOR shall not have the right to
adversely impact ingress and egress to the Premises. LESSOR shall
have the right to make changes in the common areas, including, without
limitation, changes in or establishing the location of entrances and
exits, exhibits, walkways, service areas. and prohibited areas.
LESSOR shall have the right to remove any person, authorized or
unauthorized, from the common areas or to restrain the use thereof by
such persons. '

Additional Rent for Maﬁntenance by LESSOR. LESSEE agrees to pay to
LESSOR as additional rent a portion as set forth below of the costs
and expenses incurred by LESSOR in connection with the maintenance.
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management, and operation of the common areas ("common areas
charges").

For the first five (5) years of the reguiar term, LESSEE’s share of
common area charges is determined to be One Thousand Two Hundred
Dollars (31,200) per month payable monthly in advance on or before the
first day of each month, without demand, offset or deduction. In the
event that LESSEE opens for business to the public during the
construction term, LESSEE shall commence paying LESSEE's share of the
common area charges at that time, prorated for any short month.
Effective with the beginning of the sixth year of the regular term,
and at the end of every five (5) years thereafter during the total
lease term, the common area charges shall be adjusted to reflect
increases in the CPI as described below. LESSEE's failure to pay when
due any of the charges under this section shall be equivalent to a
failure to pay rent.

IT in any lease year LESSEE has paid only minimum rent, LESSOR and
LESSEE shall meet and discuss reduction in common area charges for
the next year: provided, however, LESSOR is not obligated to grant
such relief.

f. Adjustment to Common Area Charges. At the beginning of the sixth year
of the regular term and at the end of every five (5) years thereafter
during the total lease term, the then common area charges shall be
adjusted to reflect increases in the Consumer Price Index (CPI). The
index used will be the CPI for “All Urban Consumers” for Los

" Angeles/Anaheim/Riverside, California. If this index is no longer
published, the index for adjustment will be the U.S. Department of
Labor’'s “Comprehensive Official Index” most comparable to the
aforesaid index. If a common area charges adjustment is calculated
using an index from a different base year than 1982-84, which equaled
a base figure of 100 for the CPI, the base figure used will first be
converted under a formula supplied by the Bureau of Labor Statistics
or its successor.

If the Department of Labor indexes are no longer published. another

. index generally recognized as authoritative will be substituted by
agreement of LESSOR and LESSEE. If the parties cannot agree within
sixty (60) days after demand by either party, a substitute index will
be selected by the Chief Officer of the Regional Office of the Bureau
of Labor Statistics or its successor. notwithstanding continued
reference herein to "CPI" in any event.
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Regardless of the index publication dates. the effective date of the
common area charges adjustment is as specified in this subsection f.
Until the common area charges adjustment can be reasonably determined
by the index method, LESSEE shall continue to make payments at the
existing rate. When the adjustment is determined, the balance of
common area charges due at the adjusted rate shall be paid to LESSOR
within thirty (30) days. IN NO EVENT SHALL THE ADJUSTED COMMON AREA
CHARGES AS ESTABLISHED BY THE CONSUMER PRICE INDEX BE LESS THAN THE
COMMON AREA CHARGES IN EXISTENCE IMMEDIATELY PRIOR TO THE ADJUSTMENT
DATE. :

The common area charges for each period following the adjustment until
the next adjustment, as provided herein, shall be determined prior to
the date of adjustment by multiplying the common area charges which
are effective immediately prior to said adjustment by the “adjustment
figure” established as follows:

The “adjustment figure” shall be established by dividing the “current
index” by the "base figure”. both as defined herein:

The “base figure” for the first such adjustment shall be a three-month
average of index figures published by said CPI using the fourth,
fifth, and sixth full months preceding the commencement of the regular
term of this Lease. If a bimonthly index is used, the third, fifth,
and seventh months (or fourth, sixth, and eighth months as the case
may be) shall be substituted:

To illustrate, if the regular term began in May, the CPI figures for
November (sixth month), December (fifth month). and January (fourth
month) preceding May would be averaged to establish the base figure
(Example 1).

The “current index” shall be a three-month average of index figures
published by said CPI. The three months to be used to establish said
average shall be the fourth, fifth, and sixth full months preceding
the adjustment-date. If a bimonthly index is used. the third, fifth,
and seventh months (or fourth, sixth, and eighth months as the case
may be) shall be substituted.

The “base figure” for each successive adjustment shall be the “current

index” figure used in the last preceding adjustment period (Example
2). '
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SECTION 4:

4.1

4.2

Example 1

Current Index 121
Base Figure 110 = 1.10 (Adjustment Figure)

Common area charges x 1.10 = Adjusted common area charges

Example 2

Current Index 138
Base Figure 121 = 1.14 (Adjustment Figure)

Common area charges x 1.14 = Adjusted common area charges

The adjustment figure is then multiplied by the common area charges
from the preceding adjustment period to determine the new common area
charges. Using the foregoing examples. if the common area charges are
now $1,200.00, after the first adjustment it will be $1,320.00 (31,200
x 1.10). In the second adjustment it will be $1.504.80 ($1.320 x
1.14), ' :

NOTWITHSTANDING THE FOREGOING, IN NO EVENT SHALL THE ADJUSTMENT TO
COMMON AREA CHARGES EXCEED A SEVENTEEN AND ONE-HALF PERCENT
(17%%) INCREASE IN ANY FIVE (5) YEAR PERIOD.

ASSIGNMENT

Time is of Essence: Provisions Binding on Successors. Time is of the
essence of all of the terms, covenants, and conditions of this Lease, and,
except as otherwise provided herein, all of the terms, covenants, and
conditions of this Lease shall apply to, benefit, and bind the successors
and assigns of the respective parties, jointly and individually.

Assignment and Subletting. LESSEE shall not assign this Lease or any
interest therein -and shall not sublet the Premises or any part thereof, or
any right or privilege appurtenant thereto, or suffer any other party.
except employees.. agents and guests of LESSEE, to use or occupy the
Premises or any part thereof, without the prior written consent of LESSOR
in each instance, which consent shall not be unreasonably withheld. A
consent to assignment, subletting. occupation, or use by any other party
shall not be deemed to be a consent to any subsequent assignment.
subletting. occupation, or use by another party. Any such assignment or
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4.3

subletting without such consent shall be void and shall, at the option of
LESSOR, terminate this Lease. This Lease shall not. nor shall any
interest therein, be assignable as to the interest of LESSEE by operation
of law. without the written consent of LESSOR.

“Assignment” for the purposes of this section shall include any transfer
of a majority ownership interest in LESSEE.

Approval of any assignment or sublease shall be conditioned upon the
assignee or sublessee agreeing in writing that it will assume the rights
and obligations thereby assigned or subleased and that it will keep and
perform all covenants, conditions. and provisions of this Lease which are
applicable to the rights acquired. LESSOR may require, as a condition to
approval of any sublease of the majority portion of the leasehold or any
assignment. that LESSEE pay additional consideration to LESSOR , as set
forth in Section 3.9, Additional Consideration to LESSOR. hereof (except
for the exclusions provided therein). commencing on the effective date of
such proposed sublease of the majority portion of the leasehold or
assignment. Pursuant to City Charter Section 225, LESSEE acknowledges

‘that the City Manager must review and approve every person or entity which

will have an interest in this Lease as a sublessee or assignee, and that
the City Manager’'s approval will not be unreascnably withheld, provided
all such persons and entities are of good character and reputation in the
community.

Encumbrance. Subject to prior consent by LESSOR, which shall not be
unreasonably withheld, LESSEE may encumber this Lease, its leasehold
estate, and its improvements thereon by deed of trust. mortgage. chattel
mortgage, or other security instrument to assure the payment of a
promissory note or notes of LESSEE, upon the express condition that the

proceeds of such loan or loans be devoted exclusively to the purpose of
developing the Premises in accordance with Section 6.13. Developmerit Plan,
hereof. However, a reasonable portion of the loan proceeds may be
disbursed for payment of incidental costs of construction, including but
not limited to the following: off-site improvements for service of the
Premises; on-site improvements: escrow charges:; premiums for hazard
insurance or other insurance or bonds required by LESSOR: title insurance
premiums; reasonable Toan costs such as discounts, interest, and
commissions: and architectural. engineering, and attorneys' fees and
other normal expenses incidental to such construction.

Any subsequent .encumbrances on the Premises or on any permanent
improvements thereon must first have the approval in writing of LESSCR.
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4.4

Such subsequent encumbrances shall also be for the exclusive purpose of
development of the Premises and can include incidental costs as described
above. Provided, however, after the Premises are fully developed in
accordance with said Development Plan ‘to the satisfaction of the City
Manager, proceeds from refinancing or from such subsequent encumbrances

‘may be used for purposes other than development of the Premises so long as

LESSEE pays additional consideration to LESSOR as set forth in Section

3.9, Additional Consideration to LESSOR. hereof (except for the exclusions

provided therein), and further that LESSEE understands and specifically
agrees that LESSOR shall have the sole and absolute discretion to approve.
disapprove, or condition any such proposed subsequent encumbrance.

In the event any such approved deed of trust or mortgage or other
security-type instrument should at any time be in default and be
foreclosed or transferred in 1ieu of foreclosure, LESSOR will accept the
approved mortgagee or beneficiary thereof as its new tenant under this
Lease with all the rights, privileges, and duties granted and imposed in
this Lease. :

Upon prior written approval by LESSOR, said mortgagee or beneficiary may
assign this Lease to its nominee, if nominee is a reputable, qualified.:
and financially responsible person or entity in the opinion of LESSOR.
Any deed of trust, mortgage, or other security instrument shall be subject
to all of the terms, covenants. and conditions of this Lease and shall not
be deemed to amend or alter any of the terms, covenants, or conditions
hereof.

Pursuant to City Charter Section 225, LESSEE acknowledges that the City
Manager must review and approve every person or entity which will have a
financial interest in this Lease and that the City Manager's approval will
not be unreascnably withheld, provided all such persons and entities are
of good character and reputation in the community.

Defaults and Remedies.

a. Default. In the event thét:

(1) LESSEE shall default in the performance of any covenant or
condition required by this Lease to be performed by LESSEE and
shall fail to cure said default within thirty (30) days following
written notice thereof from LESSOR: or if any such default is not
curable within thirty (30) days. and LESSEE shall fail to commence
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to cure the default(s) within said thirty-day period and
diligently pursue such cure to completion; or

(2) LESSEE shall voluntarily file or have involuntarily filed against
it any petition under any bankruptcy or insolvency act or law: or

(3) LESSEE shail be adjudicated a bankrupt: or

(4) LESSEE shall make a general assignment for the benefit of-
creditors:

then LESSOR may, at its option, without further notice or demand upon
LESSEE or upon any person claiming rights through LESSEE, immediately
terminate this Lease and all rights of LESSEE and of all persons
claiming rights through LESSEE to the Premises. or to possession
thereof: and LESSOR may enter and take possession of the Premises.
Provided, however. in the event that any default described in Section
4.4a.(1) hereinabove is not curable within thirty (30) days after
notice to LESSEE, LESSOR shall not terminate this Lease pursuant to
the default if LESSEE immediately commences to cure the defauit and
diligently pursues such cure to completion.

In the event there is a deed of trust or mortgage on the leasehold
interest, LESSOR shall give the mortgagee or beneficiary written
notice of the default(s) complained of. and the same mortgagee or
beneficiary shall have thirty (30) days from such notice to cure the
default(s) or, if any such default is not curable within thirty (30)
days. to commence to cure the default(s) and diligently pursue such
cure to completion. The thirty-day period may be extended during such
time as mortgagee or beneficiary pursues said cure with reasonable
diligence.

Remedies of lLender. Should the default(s) be noncurable by LESSEE,
then any lender holding a beneficial interest in the leasehold, whose
qualifications as an assignee have been approved by LESSOR, shall have
the absolute right to substitute itself to the estate of LESSEE
hereunder and to commence performance of this Lease. If such
mortgagee or beneficiary shall give notice in writing of its election
to so substitute itself within the thirty-day period after receiving
written notice by LESSOR of the default. and the default. if curable,
is cured by such mortgagee or beneficiary, then this Lease shall not
terminate pursuant to the default. In that event. LESSOR expressly
consents to the substitution and authorizes the mortgagee or
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4.5

C.

beneficiary to perform under this Lease with all the rights,
privileges, and obligations of LESSEE, subject to cure of the default. .
if possible. by mortgagee or beneficiary. LESSEE expressly agrees to
assign all its interest in and to its leasehold estate to mortgagee or
beneficiary in that event.

Abandonment by LESSEE. Even though LESSEE has breached the Lease and
abandoned the property, this Lease shall continue in effect for so
long as LESSOR does not terminate this Lease, and LESSOR may enforce
all its rights and remedies hereunder, including but not limited to
the right to recover the rent as it becomes due, plus damages.

Waiver. .Any LESSOR waiver of a default must be in writing and
executed by LESSOR: any such waiver is not a waiver of any other
default. Any LESSOR delay or failure to exercise a remedy or right is
not a waiver of that or any other remedy or right under this Lease.
The use of one remedy or right for any default does not waive the use
of another remedy or right for the same default or for another or
later default. LESSOR's acceptance of any rents is not a waiver of
any default preceding the rent payment. LESSOR and LESSEE
specifically agree that the property constituting the Premises is
CITY-owned and held in trust for the benefit of the citizens of the
CITY and that any failure by LESSOR to discover a default or take

‘prompt action to require the cure of any default shall not result in

an equitable estoppel, but LESSOR shall at all times have the legal
right to require the cure of any default when and as such defaults are
discovered or when and as the CITY Council directs the City Manager to
take action or require the cure of any default after such default is
brought to the attention of the CITY Council by the City Manager or by
any concerned citizen. ‘

Eminent Domain. If all or part of the Premises .are taken through

condemnation proceedings or under threat of condemnation by any public
authority with the power of eminent domain. the interests of LESSOR and
LESSEE (or beneficiary or mortgagee) will be as follows:

a.

In the event the entire Premises are taken, this Lease shall terminate
on the date of the transfer of title or possession to the condemn1ng
authority, whichever first occurs.

In the event of a partial taking, if, in the opinion of LESSOR, the
remaining part of the Premises is unsuitable for the Lease operation,
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4.6

this Lease shall terminate on the date of the transfer of title or
possession to the condemning authority., whichever first occurs.

In the event of a partial taking, if, in the opinion of LESSOR, the
remaining part of the Premises is suitable for continued Lease
operation, this Lease shall terminate in regard to the portion taken
on the date of the transfer of title or possession to the condemning
authority. whichever first occurs, but shall continue for the portion
not taken. The minimum rent shall be equitably reduced to reflect the
portion of the Premises taken.

Award. A1l monies awarded in any such taking shall belong to LESSCR,
whether such taking results in diminution in value of the leasehold or
the fee or both:; provided. however, LESSEE shall be entitied to any
award attributable to the taking of. or damages to. LESSEE's then-
remaining leasehold interest in installations or improvements of
LESSEE. LESSOR shall have no 1iability to LESSEE for any award not
provided by the condemning authority.

Transfer. LESSOR has the right to transfer LESSOR's interests in the
Premises in lieu of condemnation to any authority entitled to exercise
the power of eminent domain. If a transfer occurs, LESSEE shall
retain whatever interest it may have in the fair market value of any
improvements placed by it on the Premises in accordance with this
Lease.

No Inverse Condemnation. LESSEE acknowledges the exercise of any CITY
right under this Lease shall not be interpreted as an exercise of the
power of eminent domain and shall not impose any 1iability upon CITY
for inverse condemnation.

Control by Specified Individuals or Entities. The corporation named
herein as LESSEE (or a successor entity) shall remain owned and
controlled by David and/or Lesley Cohn at Teast to the.extent of
fifty-one percent (51%) of the ownership, who. shall actively
administer and supervise the business enterprise operated on the
Premises. In the event both David and Lesley Cohn are incapacitated,
then LESSEE shall select an experienced manager acceptable to LESSOR
to so administer and supervise the lease operations. LESSEE agrees to
give LESSOR written notice of any transfers of ownership. Sale or
transfer of ownership by the above-named persons in excess of twenty
percent (20%) of LESSEE or a successor entity shall be considered an
assignment of interest and shall be treated in accordance with the
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SECTION 5:

5.1

5.2

provisions of Section 4.2, Assignment and Subletting. and Section 3.9,
Additional Consideration to Lessor, hereof; provided, however, that
the interest of any owner may be assigned to his or her spouse, any
trust which is revocable by the owner or direct lineal heirs upon
notification in writing to LESSOR. Provided further that David and
Lesley Cohn or their successors shail not effectuate a transfer of
this Lease by selling off less than twenty percent (20%) in any one
lease year and the balance up to and exceeding twenty percent (20%)
over the succeeding lease year or years in order to avoid payment of
additional consideration to the LESSCR, which is described in Section
3.9, Additional Consideration to LESSOR. LESSEE acknowledges that.
pursuant to City Charter Section 225, the City Manager must review and
approve every person or entity which will have an interest in this
Lease as an assignee and that the City Manager's approval will not be
unreasonably withheld, provided all such persons and entities are of
good character and reputation in the community.

INSURANCE RISKS/SECURITY

Indemnity. LESSEE agrees to defend, indemnify, protect, and hold CITY and
LESSOR. their agents, officers. and employees harmless from and against
any and all claims asserted or 1liability established for damages or
injuries to any person or property, including injury to LESSEE’s
employees. invitees, guests, agents, or officers, which arise out of or
are in any manner directly or indirectly connected with LESSEE'S
development or operation of the leasehold or LESSEE's work and operations
to be performed under this Lease, and all expenses of investigating and
defending against same; provided, however, that LESSEE's duty to indemnify
and hold harmless shall not include any claims or liability arising from
the established active negligence. sole negligence. or sole willful
misconduct of CITY and/or LESSOR, their agents, officers, or employees.

-Insurance.

a. LESSEE shall take out and maintain at all times during the term of
this Lease the following insurance at its sole expense:

(1) Public 1iability and property damage insurance in the amount of not
less than One Million Dollars ($1,000,000) Combined Single Limit
Liability with an occurrence claims form. This policy shall cover
all injury or damage. including death, suffered by any party or
parties from acts or failures to act by CITY, LESSOR or LESSEE or
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(2)

by authorized representatives of CiTY. LESSOR or LESSEE on or in

connection with the use or operation of the Premises.

Fire, extended coverage, and vandalism insurance policy on all
insurable property on the Premises in an amount to cover 100

. percent of the replacement cost. Any proceeds from a loss shall

be payable jointly to LESSOR and LESSEE. The proceeds shall be
placed in a trust fund to be reinvested in rebuilding or repairing
the damaged property. If there is a mortgage or trust deed on the

“leasehold in accordance with Section 4.3, Encumbrance. hereof, the

proceeds may be paid to the approved mortgagee or beneficiary so
long as adequate provision reasonably satisfactory to LESSOR has
been made in each case for the use of all proceeds for repair and
restoration of damaged or destroyed improvements on the Premises.

(3) Umbrella policy insuring against losses described in section 5.2a.1

in the amount of not Jless than Four Million Dollars
($4.000,000.00).

LESSEE’s responsibility to maintain said insurance also includes the
following: :

(1)

()

Additional Insured. A1l insurance policies will name CITY and
LESSOR as additional insureds, protect CITY and LESSOR against any
legal costs in defending claims, and will not terminate without
sixty (60) days' prior written notice to LESSOR. All insurance
companies must be satisfactory to LESSOR and licensed to do
business in California. A1l policies will be in effect on or
before the first day of the Lease, except "course of construction
fire insurance” shall be 1in force on commencement of all
authorized construction on the Premises. and full applicable fire
insurance coverage shall be effective upon completion of each
insurable improvement. A copy of the insurance policy will remain
on file with LESSOR during the entire term of the Lease. At least
thirty (30) days prior to the expiration of each policy. LESSEE
shall furnish a certificate(s) showing that a new or extended
policy has been obtained which meets the terms of this Lease.

Modification. In the event of a change of circumstances 1in
connection with the Premises, LESSOR. at its discretion. may
require the commercially reasonable revision of amounts and
coverages at any time during the term by giving LESSEE sixty (60)
days' prior written notice, provided such coverages are reasonably
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5.3

available in the marketplace at commercially reasonable rates.
LESSOR's requirements shall be designed to assure protection from
and against the kind and extent of risk existing .on the Premises.
LESSEE also agrees to obtain any additional insurance required by
LESSOR for new improvements, in order to meet the requirements of
this Lease. ' : '

(3) Accident Reports. LESSEE shall report to LESSOR any accident
causing more than Ten Thousand Dollars ($10,000.00) worth of
property damage or any serious injury to persons on the Premises.

This report shall contain the names and addresses of the parties
involved, a statement of the circumstances. the date and hour, the
names and addresses of any witnesses, and other pertinent
information. -

(4) Failure to Comply. If LESSEE fails or refuses to take out and
maintain the required insurance or fails to provide the proof of
coverage, LESSOR has the right to obtain the insurance. LESSEE
shall reimburse LESSOR for the premiums paid with interest at the
maximum allowable legal rate then in effect in California. LESSOR
shall give notice of the payment of premiums within thirty (30)
days of payment stating the amount paid, names of the insurer(s),

. and rate of interest. Said reimbursement and interest shall be

. paid by LESSEE on the first (1st) day of the month following the
notice of payment by LESSOR.

Notwithstanding the preceding provisions of this subsection (4),
if LESSEE fails or refuses to take out or maintain insurance as
required in this Lease or fails to provide the proof of insurance.
LESSOR has the right to declare this Lease in default without
further notice to LESSEE. and LESSOR shall be entitled to exercise
all legal remedies in the event of such default. ”

Waste. Damaqe. or Destruction. LESSEE agrees to give notice to LESSOR of
any fire or other damage that may occur on the Premises within ten (10)
days of such fire or damage. LESSEE agrees not to commit or suffer to be
committed any waste or .injury or any public or private nuisance. to keep
the Premises clean and clear of refuse and obstructions, and to dispose of
all garbage, trash. and rubbish in a manner satisfactory to LESSOR . If
the Premises shall be damaged by any cause which puts the Premises into a
condition which is not decent, safe, healthy and sanitary, LESSEE agrees
to make or cause to be made full repair of said damage and to restore the
Premises to the condition which existed prior to said damage; or. at
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6.1

6.2

o ®
LESSOR's option, LESSEE agrees to clear and remove from the Premises all
debris resulting from said damage and rebuild the Premises in accordance
with plans and specifications previously submitted to LESSOR and approved
in writing in order to replace in kind and scope the operation which
existed prior to such damage. using for either purpose the insurance
proceeds as set forth in Section 5.2, Insurance, hereof. LESSEE agrees
that preliminary steps toward performing repairs, restoration, or
replacement of the Premises shall be commenced by LESSEE within thirty
(30) days, and the required repairs, restoration, or replacement shall be
completed within a reasonable time thereafter. The minimum annual rent
requirement for such period or periods that said Premises are untenantable

by reason of such damage shall be based on the extent to which the
destruction interferes with LESSEE's use of the Premises. '

IMPROVEMENTS/ALTERATIONS/REPAIRS

Acceptance of Premises. LESSEE represents and warrants that it has
independently inspected the Premises to satisfy itself of the condition of
the Premises. In reliance thereon, LESSEE accepts the Premises in its
"as-is” condition. LESSEE releases LESSOR and the CITY from
responsibility for any apparent defects in the Premises. LESSOR is not
aware of any material adverse conditions-affecting the Premises.

Entry and Inspection. LESSOR reserves and shall always have the right, but
not the obligation. to enter the Premises for the purpose of viewing and
ascertaining the condition of the same, or to protect its interests in the
Premises, or to inspect the operations conducted thereon. In the event’
that such entry or inspection by LESSOR discloses that the Premises are
not in a decent, safe, healthy. and sanitary condition, LESSCR shall have
the right. after ten (10) days written notice to LESSEE, to have any
necessary maintenance work done at the expense of LESSEE, and LESSEE
hereby agrees to pay promptly any and all costs incurred by - LESSOR 1in
having such necessary maintenance work done, in order to keep said
Premises in a decent. safe. healthy, and sanitary condition. Further, if
at any time LESSOR determines that the Premises are not in a decent, safe,
healthy. and sanitary condition, LESSOR may at its sole option, without
additional notice, require LESSEE to file with LESSOR a faithful
performance bond to assure prompt correction of any condition which is not
decent, safe. healthy. and sanitary. Said bond shall be in an amount
adequate in the opinion of LESSOR to correct the unsatisfactory condition.

- LESSEE shall pay the cost of said bond. The rights reserved in this

section shall not create any obligations on LESSOR or increase obligations
elsewhere in this Lease imposed on LESSOR. ‘
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- 6.4

Maintenance. Except as otherwise specifically provided herein. LESSEE
agrees to assume full responsibility and cost for the operation and
maintenance of the Premises throughout the term. LESSEE will perform all
such repairs and replacements necessary to maintain and preserve the
Premises in a decent, safe. healthy, and sanitary condition satisfactory
to LESSOR and in compliance with all applicable laws. All applicable
codes and standards of CITY. state, and federal agencies shall be observed
in all maintenance, repairs. and replacements on the Premises. The
freight elevator located in the Premises shall be maintained by LESSEE,
and shall be used exclusively by LESSEE.

Whenever LESSEE uses the public catering areas or Requa Board Room as
described in Section 1.2. Uses. hereof, LESSEE assumes full responsibility
for their care and agrees to return said areas to LESSOR promptly after
each use and in a clean and sightly condition, normal wear and tear
excepted. including any equipment LESSEE may have obtained from LESSCR.
Should damage occur to said areas or to the equipment therein during
LESSEE"s use, LESSEE shall promptly repair said damage at its expense.
Should the damage not be repaired within seventy-two (72) hours after
notice to LESSEE from LESSOR, LESSOR may make the necessary repairs.
LESSOR shall give notice thereof to LESSEE, stating the cost of the
repairs, and the cost shall be added to LESSEE’s rent and shall be payable
on the first (1%*) day of the month following LESSOR's notice to LESSEE.
Maintenance of the public catering areas not due to damage from LESSEE’s
use shall be LESSOR's responsibiiity. :

Construction Responsibilities. Except as otherwise provided herein, LESSEE

understands and agrees that it 1is responsible for designing and
constructing the restaurant tenant improvements at its sole cost in the .
areas- shown on the attached Exhibit "A". LESSEE shall also pay for any
alterations to the base building to accommodate its tenant improvements.
LESSEE shall also pay for the cost of repairing any damage to the base
building resulting from installation of its tenant improvements. LESSEE
shall be responsible for installation of the grease interceptor and
connections to basement sewer lines, but shall be reimbursed for the
contract price for such installation up to a maximum of One Hundred
Thousand Dollars ($100.000.00) as follows: (i) one-half (%) of said amount
shall be reimbursed to LESSEE as a credit against minimum rent as set
forth in Section 3.3a, Minimum Rent: and (i) one-half (%) of said amount
shall constitute additional Prepaid Percentage Rent as set forth 1n
Section 3.4. Payment Procedure. and shall be treated as Prepaid Percentage
Rent for all purposes under this Lease. Prior to commencement of the
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6.5

installation of grease interceptor and basement sewer lines, LESSEE shall
obtain a bid which shall be submitted to LESSOR for approval. All
restaurant “tenant improvements must be consistent with the House of
Hospitality Historic Reconstruction plans and specifications (Drawing
27359-D. Sheets 1-226, dated January 31, 1995. on file in the City
Development Services Department) and approved by the Historical Site
Board. Approval of the tenant improvements Dy the Historical Site Board
shall not be required if LESSEE's architect provides written notice to
LESSOR that such approval is not required. LESSEE agrees to keep LESSOR
informed of its progress in Tfulfilling construction and other
responsibilities on an ongoing basis.

Upon release of the Premises to LESSEE to commence construction. LESSOR
shall reasonably ensure that the work comprising the tenant improvements
can go forward without substantial delay. interference. or hindrance by
the LESSOR's agents, employees, contractors, including any subcontractors.
jobbers, etc. (excluding any CITY agent or employee responsible for
issuing permits or approvals required for such construction).

Improvements/Alterations. All improvements, structures-and installations
constructed or placed in the Premises, and all alterations to the
Premises. must conform to the historic design and character of the House
of Hospitality building and to LESSOR's preservation manual - {or Tike
manual). or must otherwise meet LESSOR’s approval. No improvements,
structures. or installations shall be constructed on the Premises, and the
Premises may not be altered by LESSEE, without prior written approval by
LESSOR. Further. LESSEE agrees that major structural or architectural
design alterations to approved improvements, structures. or installations
may not be made on the Premises without prior written approval by LESSOR.
Notwithstanding the foregoing. no single improvement, structure,
installation or alteration valued at less than Fifty Thousand Dollars
($50.000) 1in or to those portions of the Premises designated as “kitchen”
and “basement” on the attached Exhibit "A" shall, after the initial
construction term, be subject to LESSOR's prior written approval, provided
such improvement. structure, installation or alteration does not affect
any other portion of the Premises. This provision shall not relieve
LESSEE of any obligation under this Lease to maintain the Premises in a
decent. safe, healthy. and sanitary condition, including structural repair
and restoration of damaged or worn improvements. Neither LESSCR nor CITY
shall be obligated by this Lease to make or assume any expense for any
improvements or alterations. other than as stated in Section 6.4,
Construction Responsibilities. For any improvement, structure.
installation or alteration requiring LESSOR's prior written approval,
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6.7

. LESSEE shall submit its request to the chairperson of LESSOR's Facilities

and Tenant Relations Committee at LESSOR's address for notice as set forth
in Section 7.19. Notices. along with such. drawings/plans and other

“information as is reasonably necessary for LESSOR to evaluate LESSEE’s

request. Within twenty-one (21) calendar days of LESSEE’s request, LESSOR
shall deliver to LESSEE's address for notice as set forth in Section 7.19,
Notices. its .approval or disapproval of LESSEE's request. If LESSOR
disapproves LESSEE's request, LESSOR shall 'specify the reasons for doing
so. Without in any way affecting LESSOR's obligation to respond with its
approval or disapproval to LESSEE's request within twenty-one (21)
calendar days. if LESSOR does not respond within twenty-one (21) calendar
days, LESSOR is deemed to have approved LESSEE's request. LESSOR's
Facilities and Tenant Relations Committee shall adopt a policy which will
facilitate a prompt reply to any LESSEE request which does not affect the
historic design and character of the House of Hospitality building.

Utilities. LESSEE agrees to order, obtain, and pay for all utilities and
service and installation charges in connection with the development and
operation of the Premises.

Construction Bond. Whenever there is any construction to be performed on
the Premises by LESSEE, LESSEE shall deposit with LESSOR, prior to
commencement of said construction, a faithful performance bond in the
amount of 100 percent of the estimated construction cost of the work to be
performed.- In the event LESSOR's consent is not required for any
construction to be performed to the kitchen or basement, in lieu of a
performance bond, LESSEE shall have the right to provide LESSOR with proof .
that it has the financial ability to complete such construction. LESSOR
shall have the right to approve such financial information, which approval
shall not be unreasonably withheld. The bond may be in cash or may be a
corporate surety bond or other security satisfactory to LESSOR.. This
requirement "shall be deemed satisfied if LESSEE has obtained a
construction bond through a contractor so long as CITY and LESSOR. are
named as additional insureds. The bond shall insure that the construction
commenced by LESSEE shall be completed in accordance with the plans
approved by LESSOR or. at the option of LESSOR , that the uncompleted
construction shall be removed and the Premises restored to a condition
satisfactory to LESSOR. The bond or cash will be held in trust by LESSOR
for the purpose specified above or. at LESSOR’s option, it may be placed
in an escrow or other trust approved by LESSOR. No construction shall be
commenced until ten (10) days after LESSOR has received notice from
LESSEE stating the date the construction is to commence SO that LESSOR can
post and record an appropriate-notice of responsibility.
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6.9

6.10

Liens. LESSEE shall at all times save CITY and LESSOR free and harmless
and indemnify CITY and LESSOR against all claims for labor or materials in
connection with operations. improvements, alterations. or repairs on or to
the Premises and the costs of defending against such claims., including
reasonable attorneys' fees.

- If improvements, alterations. or repairs are made to the Premises by

LESSEE or by any party other than LESSOR, and a lien or notice of 1lien is
filed, LESSEE shall within five (5) days of such filing either:

a. take all actions necessary to record a valid release of lien, or

b. file with LESSOR a bond. cash, or other security acceptable to LESSOR
sufficient to pay in full all claims of all persons seeking relief
under the 1ien.

Taxes. LESSEE agrees to pay. before delinquency, all taxes, assessments,

and fees assessed or levied upon LESSEE or the Premises, including the
land, any buildings. structures, machines. equipment. appliances. or other
improvements or property of any nature whatsoever erected, installed. or
maintained by LESSEE or levied by reason of the business or other LESSEE
activities related to the Premises, including any licenses or permits,
LESSEE recognizes and agrees that this Lease may create a possessory
interest subject to property taxation, and that LESSEE may be subject to
the payment of taxes levied on such interest, and that LESSEE shall pay
all such possessory interest taxes. LESSEE further agrees that payment
for such taxes. fees, and assessments will not reduce any rent due LESSOR.

Signs. LESSOR and LESSEE shall execute a signage plan in the form and
content set forth on Exhibit “E”. LESSEE agrees not to subsequently erect
or display any banners, pennants. flags. posters, signs. decorations,
marquees, awnings. or- similar devices or advertising without the prior
written consent of LESSOR. Further, LESSEE shall have the right to place
decorative signs in the interior and at the entrance to the Premises with
LESSOR's prior written consent. If any such unauthorized item is found on
the Premises. LESSEE agrees to remove the item at its expense within 24
hours notice thereof by LESSOR, or LESSOR may thereupon remove the item at
LESSEE's cost. LESSEE acknowledges that all signage in Balboa Park,
including the Premises. is subject to CITY'S prior approval.

-37-



6.11 Ownership of Improvements and Personal Property.

a.

Any and all improvements, trade fixtures other than Tenant’'s Fixtures,
structures, and installations or additions to the Premises now
existing or constructed on the Premises by LESSEE shall at Lease

" expiration or termination be deemed to be part of the Premises and

shall become, at LESSOR's option, LESSOR's property free of all liens
and claims, except as otherwise provided in this Lease.

If LESSOR elects not to assume ownership of all or any improvements,
trade fixtures other than Tenant's Fixtures, structures. and
installations, LESSOR shall so notify LESSEE thirty (30) days prior to
termination or one hundred eighty (180} days prior to expiration. and
LESSEE shall remove all such improvements, structures and
installations as directed by LESSOR at LESSEE's sole cost on or before
Lease expiration or termination. If LESSEE fails to remove any
improvements. structures, and installations as directed, LESSEE agrees
to pay LESSOR the full cost of any removal.

LESSEE-owned machines, appliances, equipment (other than trade
fixtures), Tenant’s Fixtures and other items of personal property
shall be removed by LESSEE by the date of the expiration or
termination of this Lease. Any of said items which LESSEE fails to
remove will be considered abandoned and become LESSOR's property free

"of all claims and liens. or LESSOR may. at its option, remove said

items at LESSEE's expense.

If any removal of such personal property by LESSEE results in damage
to the remaining improvements on the Premises, LESSEE agrees to repair
all such damage. '

Any necessary removal by either LESSOR or LESSEE which takes place
beyond expiration or termination of this Lease shall require LESSEE to
pay rent to LESSOR at the rate in effect immediately prior to
expiration or termination. '

Notwithstanding any of the foregoing. in the event LESSEE desires to
dispose of any of its-personal property used in the operation of the
Premises upon expiration or termination of this Lease. then LESSOR
shall have the first right to acquire or purchase said personal
property, subject to the provisions of Section 2.1. Total Term.
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6.13

6.14

Unavoidable Delay. If the performance of any act required of LESSOR, CITY
or LESSEE is directly prevented or delayed by reason of strikes. lockouts,
labor disputes, unusual governmental delays. acts of God, fire. floods.
epidemics, freight embargoes, or other causes beyond the reasonable
control of the party required to perform an act, said party shall be
excused from performing that act for the period equal to the period of the
prevention or delay. Provided, however, this provision shall not apply to
obligations to pay rent as required pursuant to this Lease. In the event
LESSEE, LESSOR or CITY claims the existence of such a delay. the party
claiming the delay shall notify the other parties in writing of such fact
within ten (10) days after the beginning of any such claimed delay.

Development Plan. LESSEE agrees to develop the Premises in accordance with -

the General Development Plan approved by the City Manager and filed in the
O0ffice of the CITY Clerk. which plan 1is hereby incorporated by this
reference. The general contents and provisions of the Development Plan
are described in Section 9.2 hereof. LESSEE acknowledges the City Manager
or his designee shall have the authority to authorize changes to the plan
provided that the basic concept may not be modified without CITY Council
approval, and a document evidencing any approved changes shall be.filed in
the Office of the CITY Clerk. Subject to the right of LESSEE to cure as
set forth in Section 4.4a.1, Default, failure by LESSEE to comply with the
General Development Plan shall constitute a material default and subject
this Lease to termination. by LESSOR.  LESSEE acknowledges the City
Manager, in his sole discretion. may approve an extension to the
development schedule of up to one (1) year without further CITY Council
approval.

Hazardous/Toxic Waste. Except for any grease trap(s) approved by the

County Health Department. LESSEE will not allow, without prior written

LESSOR approval, the installation of additional underground storage tanks
or release of hazardous substances in. on, under, or from the Premises.

For the purposes of this provision, a release shall include but not be
limited to any spilling. leaking. pumping. pouring..emitting, emptying.
discharging. injecting, escaping. leeching, dumping, or otherwise
disposing of hazardous substances. “"Hazardous substances” shall mean
those hazardous substances listed by the Environmental Protection Agency
in regularly released reports and any other substances incorporated into
the State's list of hazardous substances. A copy of the presently
effective EPA and the State lists is on file in the City Clerk's Office as
City Clerk Document 769704 and by this reference is incorporated herein.
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In the event of any release of a hazardous substance by LESSEE, its
employees or agents, during the term of this Lease. LESSEE shall be
responsible for all costs of remediation and removal of such substances in
accordance with all applicable rules and regulations of governmentai
authorities.

LESSEE agrees to assume the defense of, indemnify. and hold LESSOR and
CITY harmless from any and all claims, costs, and expenses related to
environmental liabilities resulting from LESSEE'S operations on the
Premises, including but not 1imited to costs of environmental assessments,
costs of remediation and removal, any necessary response costs, damages
for injury to natural resources or the public, and costs of any health
assessment or health effect studies.

[T LESSEE knows or has reasonable cause to believe that any hazardous
substance has been released on or beneath the Premises. LESSEE shall give
written notice to LESSOR within ten (10) days of receipt of such knowledge
or cause for belief. Provided however, if LESSEE knows or has reasonable .
cause to beljeve that such substance is an imminent. and substantial danger
to public health and safety. LESSEE shall notify LESSOR immediately upon
receipt of this knowledge or belief and shall take all actions necessary
to alleviate such danger. LESSEE will notify LESSOR immediately of any
notice of violation received or initiation of environmental actions or
private suits relative to the Premises. In addition, LESSEE and LESSEE's
sublessees shall not utilize or sell any hazardous substance on the
property without the prior written consent of LESSOR.

At any time within the tweive (12) months before the expiration or earlier
termination of this Lease., LESSEE, at LESSOR's sole option, shall cause an
environmental assessment of the Premises to be completed by a professional
envircnmental consultant registered with the State of California as a
Professional Engineer, Certified Engineering Geologist., or Registered
Civil Engineer. Said environmental assessment shall be obtained at the
sole cost and expense of LESSEE and shall establish what, if any,
hazardous substances exist on, in, or under the Premises, and in what
quantities. If any hazardous substances exist in quantities greater than
that allowed by CITY, county, state, or federal laws, statutes,
ordinances. or regulations, then said environmental assessment shall
include a discussion of these substances with recommendations for
remediation and removal necessary to effect compliance with those laws or
statutes and estimates of the cost of such remediation or removal. LESSEE
shall cause the remediation and/or removal recommended in the
environmental assessment such that compliance with environmental law is
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SECTION 7:

7.1

7.2

7.3

7.4

achieved and shall be solely -responsible for all costs and expenses

. incurred.

GENERAL PROVISIONS

Compliance with Law. Except as otherwise set forth in this Lease, LESSEE
shall at all times 1in the construction, maintenance, occupancy. and
operation of the Premises comply with all applicable laws. statutes,
ordinances., and regulations of CITY, county, state. and federal .
governments at LESSEE's sole cost and expense. In addition, LESSEE shall
comply with any and all notices issued by the City Manager or his
authorized representative under the authority of any such law, statute,

“ordinance, or regulation.

CITY Approval. The approval or consent of CITY, wherever required in this

. Lease, shall mean the written approval or consent of the City Manager

uniess otherwise specified, without need for further resolution by the
CITY Council..

Nondiscrimination. LESSEE agrees not to discriminate in any manner against
any person or persons on account of race, color. religion, gender, sexual
orientation, medical status, national origin, age. marital status, -or
physical disability in LESSEE's use of the Premises. including but not
limited to the providing of goods, services, facilities. privileges,
advantages., and accommodations, and the obtaining and holding of
employment .

Compliance with CITY'S Fgual Opportunity Contracting Program.

a. Equal Opportunity Contracting. LESSEE acknowledges and agrees that it
is aware of, and will comply with, City Council Ordinance No. 18173
(San Diego Municipal Code Sections 22.2701 through 22.2708. as
amended), EQUAL EMPLOYMENT OPPORTUNITY OUTREACH PROGRAM, a copy of
which is on file in the Office of the City Clerk and by this reference
is incorporated herein. LESSEE and all of its subcontractors are
individually responsible to abide by its contents.

- LESSEE will comply with Title VII of the Civil Rights Act of 1964, as
amended: Executive Orders 11246 11375, and 12086: the California Fair
Employment Practices Act: and any other applicable federal and state
laws and reguiations hereafter enacted. LESSEE will not discriminate
‘against any employee or applicant for employment on any basis
prohibited by law.
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7.5

7.6

LESSEE submitted and CITY acknowledges receipt of a current Work Force
Report or a current Equal Employment Opportunity (EEQ) Plan as
required by Section 22.2705 of the San Diego Municipal Code, which
sets forth the actions that LESSEE will take to achieve the CITY'S
commitment to equal employment opportunities.

LESSEE agrees to insert the foregoing provisions in all subcontracts
for any work covered by this Lease so that such provisions will be
binding upon each subcontractor. LESSEE agrees that compliance with
EEQ provisions flowing from the authority of both parties will be
implemented. monitored. and reviewed by the CITY'S Equal Opportunity
Contracting Program staff.

b. Local Business and Employment. LESSEE ackhow]edges that the CITY seeks

- to promote employment and business opportunities for local residents
and firms in all CITY contracts. LESSEE will, to the extent legally
possible, solicit applications for employment, and bids and proposals
for subcontracts, for work associated with this Lease from Tlocal
residents and firms as opportunities occur. LESSEE agrees to hire
qualified local residents and firms whenever feasible.

LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements
may result in termination of this . Lease and debarment from
participating in CITY contracts for a period of not less than one (1)
year. ' : :

CITY Employee Participation Policy. It is the policy of CITY that all CITY
contracts, agreements, or leases with consultants, vendors, or LESSEES
shall include a condition that the contract. agreement, or Lease may, at
the sole option of CITY, be unilaterally and immediately terminated by
CITY if the contractor or LESSEE knowingly employs an individual who,
within the twelve months immediately preceding such employment. did in
his/her capacity as a CITY officer or employee participate in negotiations

“ with or otherwise have an influence on the recommendation made to the CITY

Council in connection with the selection of the contractor or LESSEE. It
is not the intent of this policy that these provisions apply to members of
the CITY Council.

Drug-free Workplace. LESSEE shall be required to abide by the omnibus drug

legislation passed by Congress on November 18, 1988 by adopting and
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7.7

enforcing a policy to maintain a drug-free workplace by doing all of the
following: ’

a.

Publish a statement notifying employees that the unlawful manufacture,
distribution. dispensation, possession. or use of controlled

~ substances are prohibited on the leasehold and specifying the actions

that will be taken against employees for violations of the
prohibition.

Establishing a drug-free awareness program to inform employees about
all of the following: '

(1) The dangers of drug abuse in the workplace.

(2) LESSEE's policy of maintaining a drug-free workplace.

(3) Any available drug counseling, rehabilitation, and employees'

assistance programs.

(4) The penalties that may be imposed upon employees for drug abuse
violations.

LESSEE shall include in each sublease agreement tlanguage which

“indicates the sublessee's agreement to abide by the provisions of a

drug-free workplace. LESSEE and sublessees shall be individually
responsible for their own drug-free workplace programs. '

Plastic Food Containers.

a.

LESSEE shall not, after the effective date of this Lease. provide to
its customers any prepared food in polystyrene foam food packaging,
nor shall LESSEE obtain or keep any polystyrene foam food packaging of
a type, design, and condition suited for providing prepared food to
its customers for consumption off the Premises.

LESSEE's food packaging for prepared food to be consumed on the

Premises or for takeout food shall be biodegradable, and LESSEE shall
provide upon demand evidence in the form of paid invoices to indicate
the purchase of biodegradable containers in amounts sufficient to
indicate compliance with this section. LESSEE's food packaging for
prepared food to be consumed off the Premises shall be biodegradable
unless LESSEE demonstrates to the satisfaction of LESSOR that
biodegradable food packaging materials are not available for purchase
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7.8

in the quantities required by LESSEE. In the event that biodegradable
food packaging materials are not available for purchase in the
quantities required by LESSEE, LESSEE may limit its use of such

packaging to the amount actually available.

For purposes of this Lease, the following definitions are applicable:

(L) "Prepared focd" means foods or beverages which are prepared on
the Premises by cooking. chopping. slicing, mixing, freezing or
squeezing, and which require no further preparation to be
consumed.

(2) "Food packaging” means all bags. sacks, wrapping. containers,
bowls, plates. trays, cartons. cups. straws and 1ids which are not
intended for reuse, on or in which any foods or beverages are
placed or packaged on the Premises.

(3) "Takeout food" means prepared foods or beverages requiring no
further preparation to be consumed and which are purchased in
order to be consumed off the Premises.

Disabled Access Compliance. LESSEE agrees to comply with'the California

Government Code, Sections 11135-11139.5; the Federal Rehabilitation Act of
1973, Section 504, Title V; the Americans with Disabilities Act of 1990
(ADA):; and any other applicable state and federal laws and regulations
hereafter enacted protecting the rights of people with disabilities.
LESSEE's comp11ance shall include but not necessarily be limited to the
following:

d.

LESSEE shall not discriminate against qualified persons with
disabilities in any aspects of employment, including recruitment,
hiring, -promotions, conditions and privileges of employment. training,
compensation, benefits, discipline, layoffs. and termination of
employment.

No qualified individual with a disability may be excluded on the basis
of disability from participation in, or be denied the benefits of,
services, programs, or activities of LESSEE.

LESSEE shall post a statement addressing the requ1rements of the ADA
in a prominent place at the work site.
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7.9

7.10

7.11

7.12

7.13

d. Where required by law, LESSEE shall comply with CITY'S disabled access
requirements by bringing up to code and making accessible any areas of
the Premises which deny access to disabled persons. All such
improvements and alterations shall be at the sole cost of LESSEE.

e. LESSEE shall 1include language 1in each sublease agreement which
indicates the sublessee's agreement to abide by the foregoing
provisions. LESSEE and sublessees shall be individually responsible
for their own ADA employment programs.

LESSEE understands that failure to comply with the above requirements
and/or submitting false information in response to these requirements
shall constitute a default under this Lease.

Partial Invalidity. If any term. covenant, condition. or provision of this
Lease is found invalid, void, or unenforceable by a court of competent
jurisdiction, the remaining provisions will remain in full force and
effect.

Legal Fees. In the event of any litigation regarding this Lease. the
prevailing party shall be entitled to an award of reasonab1e legal costs.
including court and attorneys' fees.

Number and Gender. Words of any gender used in this Lease shall include
any other gender, and words in the singular number shall include the
plural, when the tense requires.

Captions. The Lease Qutline and section headings shall not be held to
define. limit, .augment, or describe the scope. content, or intent of any
or all parts of this Lease. The numbers of the sections and pages of this
Lease may not be consecutive. Such lack of consecutive numbers 1s
intentional and shall have no effect on the enforceability of this Lease.

Entire Understanding. This Lease and the exhibits hereto, incorporated
herein by reference, contain the entire understanding of the parties.
LESSEE, by signing this agreement, agrees that there is no other written
or oral understanding -between the parties with respect to the Premises.

Each party has relied on its own examination of the Premises, advice from
its own attorneys, and the warranties. representations, and covenants of
the Lease itself. Each of the parties in this Lease agrees that no other
party. agent. or attorney of any other party has made any promise,
representation. or warranty whatsoever which is not contained in this
Lease. -
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7.14

7.15

7.16

7.17

7.18

7.19

The failure or refusal of any party to read the Lease or other documents,
inspect the Premises. and obtain legal or other advice relevant to this
transaction constitutes a waiver of any objection, contention, or claim
that might have been based on these actions. No modification. amendment.
or alteration of this Lease will be valid uniess it is in writing and
signed by all parties.

Corporate Authority. Each individual executing this Lease on behalf of
LESSEE represents and warrants that he/she is duly authorized to execute
and deliver this Lease on behalf of said corporation, in accordance with
a duly adopted resolution of the Board of Directors of the corporation or
in accordance with the bylaws of the corporation, and that this Lease is
binding upen the corporation in accordance with its terms. and that LESSEE
is a duly qualified corporation and all steps have been taken prior to the
date hereof to qualify LESSEE to do business in the state where the
Premises are situated.

Standard of Employees. LESSEE and its employees shall at all times conduct
themselves and the operations on the Premises in a creditabtle manner.

LESSOR's Compliance. So long as LESSEE is not in default under this Lease,
LESSOR agrees that it will not take any actions which would cause a
termination of the Master Léase.

Approvals and Consents. Whenever a party’s consent or approval is required
under this Lease, 'such consent or approval shall not be unreasonably
withheld or delayed. '

Modification of Lease. In the event there is significant future expansion
of food service in Balboa Park, LESSOR agrees to review the terms and
conditions of this Lease. including without limitation the use clause,
rent and common area charges. taking into consideration the impact on
LESSEE's business; provided, however, LESSOR shall not be obligated to
agree to any modifications to this Lease.

Notices
a. Any notice required or permitted to be given hereunder shall be in

writing and may be served personally or by United States mail, postage
prepaid. addressed to LESSEE at the Premises or at:
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Hard Work Too, Inc. A
Attention: David and Lesley Cohn
656 Fifth Avenue. Suite R

- San Diego, CA 92101

and to LESSOR as follows:

House of Hospitality Association. Inc.
Attention: Manager

1549 E1 Prado -

San Diego, CA 92101

or to any mortgagee, trustee, or beneficiary. as applicable, at such
appropriate address designated in writing by the respective party.

Any party entitled or required to receive notice under this Lease may

by 1ike notice designate a different address to which notices shall be
sent. : '
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SECTION 8:" SIGNATURES

8.1 Siagnature Page.

IN WITNESS WHEREQOF, this Lease is executed by LESSOR, acting by and through its
lawfully authorized officers, and by LESSEE. acting by and through its lawfully
authorized officers.

LESSOR: House of Hospitality
Association, Inc.
a California non profit

corporation
Date %/u/é /977 By %é, ///M
FHES 10607

LESSEE: Hard Work Too. Inc.
a California corporation

Date  fSYRIL l/ 1999 ‘A By &3 &A

(LEs0EST

Date ) By
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SECTION 9: EXHIBITS

9.1 Exhibits "A","B", “C". “D” and “E".

(a) Exhibit “A": The Premises [to include basement]

(b) Exhibit “B”: Public Catering Areas

(c) Exhibit “C": Removable Trade Fixtures (“Tenant’s Fixtures”)
(d) Exhibit “D": Common Areas ‘

(e) Exhibit “E": Signage Plan
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9.2 General Development Plan.

The General Development P]an‘cons{sts of:
a. Development Schedule

b. Estimated Construction Costs

¢. Financial Plan

d. Floor Plans

e. Tenant Improvement Plans

f. Others as applicable

and is fﬁ]ed in the O0ffice of the City Clerk referenced in this Lease.
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9.3 Corporate Name.

Hard Work Too, Inc.
CORPORATE NAME

I, . DANID ot , certify that I am the
PLe<IDEST of the corporation named in the attached.

agreement; that _DANID COVN . who signed this agreement on behalf of |

the corporation, was then PRESIDEAT of said corporation; that said-

agreement was duly signed for and on behalf of 'said corporation by authority of its
governing body, pursuant to a resolution duly adopted by its Board of Directors on

MAcyy 2 . 19 99, and is within the scope of its corporate powers;

and that set out below are the names of the officers and directors of said

R0

CORPORATE SEAL

corporation.

Name _ DAID o PN
Title PRES\DET

Name _ LESLEN (ot
Title SECle™MY
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9.4

Schedule of Days and Hours of Operation.

Monday through Sunday 11:30 a.m. - 8:30 p.m.
On Sunday only brunch and dinner will be served.

The restaurant will be closed on certain holidays in LESSEE's
discretion.

LESSEE shall have the right to be open additional hours, and shall
have the right to be closed on Mondays. A
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EXHIBIT C

Removable Trade Fixtures
(“Tenant’s Fixtures™)

This is a preliminary list as of March 15, 1999. Actual removable trade fixtures may
vary, but will be of similar type and description as listed. Lessee and Lessor may
agree to other items as a more complete list becomes available.



red

ITEM
01
02
03
04
05
06
07
08
09
10
11
12
13
14
15
16

17419

DESCRIPTION

WALK-IN REFRIGERATOR TSN

REFRIGERATION SYSTEM for #01

STORAGE SHELVING for #01

lot

POT STORAGE SHELVING

lot

3-COMPARTMENT POT SINKS

FAUCETS for #05

WALL SHELF

PREP TABLE

UTILITY DRAWERS

incl w/8

2-COMPARTMENT PREP SINK

incl w/8

FAUCET for #10

WALL SHELF

FOOD SLICER

CAN OPENER, MANUAL
UTENSIL RACK

TRASH CUTE w/CAN

incl w/8

SPARE NUMBERS

HAND SINK w/FAUCET

SPARE NUMBERS

RACK SORTING SHELF

SOILED DISHTABLE

inct w/23

S/S TRAY SLIDES

incl w/23

SPRAY REEL

WASTE COLLECTOR

QUICK DRAIN

Cincl w/23

DISHWASHING MACHINE

WALL SHELF

CLEAN DISHTABLE

incl w/23

S/S TRAY SLIDES

incl w/23

lot

DRY STORAGE SHELVING

lot

1-DOOR REACH-IN FREEZER

1-DOOR REACH-IN REFRIGERATOR

PLATE DISPENSER

WAFFLE BAKER

MICROWAVE OVEN




ITEM

41
42
43
44
45
46
47
48

49

50
51
52

53
54
55
56
57
58
59
60
61
62
63

e384
G55

66
67
68
€9
70
A
72
73

DESCRIPTION .

REFRIGERATED DRAWER BASES

REFRIGERATION SYSTEM for #39 " incl w/2

LETTUCE DISPENSER

PREP SINK

FAUCET for #42

PASS-THRU OVERSHELF incl w/42

PREP COUNTER w/TRAY GRIP incl w/42

[N

SERVICE COUNTER

CASH DRAWER w/LOCKS incl w/46

WALL SHELF

MICROWAVE OVEN

- RACK SLIDES FOR CUPS . incl w/46

COFFEE BREWERS NIC: by Owner

UTILITY DRAWERS incl w/46

RACK SLIDES FOR GLASSES incl w/46

ICE & WATER STATION

P.O.S. SYSTEM NIC: by Owner

STORAGE WALL CABINET

Sriubiissl iR

(SRS T .

i Sttt iy i — G
T T—— T

FIRE PREVENTION SYSTEM for #58

CONVECTION STEAMER w/KETTLE

FRYER

FRYER

DUMP CABINET W/F-ILTER & WARMER

=]
-©°0.B. RANGES w/OVEN

SALAMANDER BROILER

UTILITY CABINET w/SINK

FAUCET for #68

CHEESEMELTER

GRIDDLE

4 0.B. HOT PLATE

BROILER




ITEM DESCRIPTION aTty
hen 74 | REFRIGERATED EQUIPMENT BASE 1
75 | HAND SINK w/FAUCET" 1
76-77 | SPARE NUMBERS .
78 | CHEF’S COUNTER 1
79 | FOOD WARMERS 2
80 | PICK-UP LEDGE w/TRAY. GRIP . incl w/78 | 1
81 | TRASH CHUTES incl w/78 | 3
82 | TRASH CANS ' 3
83 | FOOD WARMERS 2
84 | 1-DOOR UNDERCOUNTER FREEZER inclw/78 | 2
85 | REFRIGERATION SYSTEM for #84 incl w/2 | 1
86 | MICROWAVE OVEN 1
87 | REFRIGERATED BASE inct w/78 | 1
88 | REFRIGERATION SYSTEM for #87 inclw/2 | 1
89 | PASS-THRU OVERSKELVES inclw/78 | 2
90 | LOAD CENTER incl w/78 | 1
91 | HEAT LAMPS 4
92 | 4.PAN HOT FOOD UNIT 1
93 | FILL FAUCET for #92 1
94 | PLATE DISPENSERS [HEATED) 2
95 | REFRIGERATED BASE incl w/78 | 3
96 | REFRIGERATED SYSTEM for #95 inclw/2 | 1
97 | BREAD TOASTER | 1
98 | UTILITY SINK inclw/7g | 1
99 | FAUCET for #98 1
, 100 | SPARE NUMBER .
L. 101 | BACK BAR COUNTER incl w/108 | 1
102 | 3-DOOR REFRIGERATED SECTION 1
103 | REFRIGERATED SYSTEM for #102 incl w/102 | 1
104 | BEER DISPENSING TOWER 1
105 | P.0.S. SYSTEM NIC: by Owner | 1 |
106 | BACKBAR SUPERSTRUCTURE NIC: by ID | 1
107 | SODA DISPENSING EQUIP'T NIC: by Owner | 1
108 | WORK COUNTER 1
109 | PLATE DISPENSERS (HEATED) 2




aTty

ITEM DESCRIPTION ‘

A 145 | FAUCET for #146 incl w/146 | 1 ,
146 | UTILITY SINK 1
147 | TILTING KETTLES 2
148 | SINK/KETTLE STAND 1
149 | Crbmbbinininaiiniibibiabomiabiin 1
150 | Gaiivivniifumprperse 1
151 | EXicirmetumiitisd NIC: by HVAC | 1
152 [ MAKEdRmbdialatddll NIC: By HVAC | 1
153 | FIRE PREVENTION SYSTEM for #150 ' 1
154 { ISLAND TABLE ' 1
155 | UTENSIL RACK (CEILING MOUNTED) 1
156 | PREP COUNTER 1
157 | TRASH CHUTE w/CAN incl w/156 | 1
158 | FILL FAUCET for #159 1,
159 | 2.PAN HOT FOOD UNIT 1
160 | 6-DRAWER REFRIGERATED BASE incl w/156 | 1
161 | REFRIGERATION SYSTEM for #160 incl w2 | 1
162 | 2.DRAWER REFRIGERATED TABLE incl w/156 | 1
163 | REFRIGERATION SYSTEM for #162 inclw/2 | 1
164 | SNEEZE GUARD 1
165 | JOCKEY BOXES s/SPEED RAIL 2
166 | MIXING STATIONS w/SINK incl w/165 | 2
167 | BOTTLE DISPLAY UNITS inclw/165 1 2 |
168 | GLASSWASHING MACHINE 1 |
169 | BAR (TOP & DIE) MaNLP. SYSTEM NIC: by ID | 1
170 | BAR PICK-UP STATIONS NIC:by ID | 2

171-175 | SPARE NUMBERS | -

218-228 | SPARE NUMBERS -
229 | UNDERCOUNTER REFRIGERATOR incl w/230 | 1
230 | SERVICE COUNTER 1
231 UTILITY DRAWERS incl w/230 lot
232 | CASH DRAWER w/LOCKS inc! w/230 | lot
233 | P.O.S. SYSTEM NIC: by Owner 1
234 | FOOD WARMERS 2
235 | MICROWAVE OVEN 1




ITEM DESCRIPTION 4.

110 | FILL FAUCET for #111 1 P

111 | 4-PAN HOT FOOD UNIT 1

112 | P.0.S. SYSTEM NIC: by Owner | 1

113 | SODA DISPENSING GUN 1|

114 | JOCKEY BOX w/SPEED RAIL ER

115 | MIXER STATION w/SINK & FAUCET incl w/114 | 1

116 | BOTTLE DISPLAY STEPS incl w/114 | 1

117 | HAND SINK STATION w/FAUCET | inclw/114 | 1 |,

118 | WORK TABLE 1

119 | MOBILE BUSSING CARTS 2 |,

120 | MOBILE HOT FOOD TABLE 1 ||

121 | MOBILE SERVING TABLE 1|

122 | SPARE NUMBER -

123 | WALK-IN BEER REFRIGERATOR MeRaLhe. 1],

124 | REFRIGERATION SYSTEM for #123 inctwrz | 1 ||

125 | W.I. REACH-IN DOORS inclw/123 | 2 ||

126 | STORAGE SHELVING for #123 lot

127 | BEER DELIVERY SYSTEM inclw/104 | 1 |

128 | BEER DISPENSERS incl w104 | 3

129 | SODA DISTRIBUTION SYSTEM NIC: by Vendor | 1 | |

130 | .SODA DISPENSING GUNS 2 |

131 | STORAGE CABINET 1

132 | 3-COMPARTMENT BAR SINKS 1

133 | BACKBAR COUNTER ' NIC:by ID | 1

134 | LIQUOR DISPLAY SECTIONS " Nec:wy | 2 |

135 | 4.DOOR REFRIGERATED SECTION | 1| |

136 | REFRIGERATION SYSTEM for #135 incl w/2 | 1

137 | ESPRESSO MACHINE ) 1

138 | P.O.S. SYSTEM * NIC: by Owner 1

139 | HAND SINK w/FAUCET 1|
K40 4-DWR REFRIG. EQUIPMENT BASE 1|

141 | REFRIGERATION SYSTEM for #140 inctw/2 | 1

142 | CHEESEMELTER 1

143 | GRIDDLE 1 ?

144 | 4.0.B. HOT PLATE 1




ITEM
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262

263 |

264
265
2.66
267
268
269
270

DESCRIPTION

aTy

RACK SLIDES FOR CUPS

incl w/230

lot

COFFEE BREWER

NIC: by Owner

WALL SHELF

lot

RACK SLIDES FOR GLASSES

incl w/230

lot

ICE & WATER STATION

FILL FAUCET for #234

UTILITY SINK

incl w/230

FAUCET for #242

A]

HAND SINK w/FAUCET

MOBILE WORK TABLE

HALF-DOOR PASS-THRU REFRIGERATOR

HEATED CABINET

MOBILE WORK TABLE

1-DOOR REACH-IN REFRIGERATOR

B e e e o

e e

kiGN

- NIC: by HVAC

iR

NIC: by HVAC

FIRE PREVENTION SYSTEM for #251

DUMP CABINET w/FILTER & WARMER

FRYER

6 0.B. RANGE w/OVEN

SALAMANDER BROILER

REFRIGERATED EQUIPMENT BASE

GRIDDLE WITH 2 0.B.

SPARE NUMBER

BROILER

HAND SINK w/FAUCET

CHEF’S COUNTER

UTILITY DRAWERS

inct w/264

PICK-UP LEDGE w/TRAY GRIP

incl w/264

LOAD CENTER

incl w/264

FILL FAUCET for #2689 -

4-PAN HOT FOOD UNIT

HEAT LAMP




ITEM
27
272
273
274
275
276
277
278
279

DESCRIPTION

STORAGE SECTION

incl w/264

UTILITY SINK

incl w/264

TRASH CHUTE

incl w/264

TRASH CAN

incl w/264

PASS-THRU REFRIGERATED BASE
REFRIGERATION SYSTEM for #275

incl w/2

PASS-THRU OVERSHELVES

incl w/264

MICROWAVE OVEN

.

FAUCET for #272

280-299
300
301
302
303
304
305
306
307
308
309
310

311

312-315
316
317
318
319
320
321
322
323
324
325
326
327

SPARE NUMBERS ~

REFRIGERATON RACK

incl w/2

SPARE NUMBER

RECEIVING SCALE

RECEIVING TABLE

OVERSHELF {TABLE MOUNTED)

incl w/303

BANQUET CARTS (HEATED)

BANQUET CARTS (REFRIGERATED)

SPARE NUMBER

TRACK SHELVING SYSTEM

lot

DRY STORAGE SHELVING

lot

LIQUOR STORAGE SHELVING

lot

WINE STORAGE SHELVING

lot

SPARE NUMBERS

WALK-IN WINE REFRIGERATOR MafNLAyv

REFRIGERATION SYSTEM for #316

incl w/2

STORAGE SHELVING for #316

lot

EMPLOYEE LOCKERS

. lot

4-0.B. RANGE w/OVEN

CONVECTION STEAMER w/KETTLE

STEAM KETTLE (TILTING)

STEAM KETTLE

BRAISING PAN (TILTING)

FLOOR TROUGH w/GRATE

CONVECTION OVEN (DOUBLE)

COMBI OVEN (ROLL-IN)




328
329
330
KR
332
333
334
335
336
337
338
339-341
1342
343

. 344
345
346
347

348

349
350
351
352
353
354
355
356
357
358
359
360

361

362
363
364

DESCRIPTION !

CoiChirfisiibmiiii -

i

NIC: by HVAC

P AT

NIC: by HVAC

FIRE PREVENTION SYSTEM for #329

SPARE NUMBER

DISH-UP COUNTER

PICK-UP LEDGE w/TRAY GRIP

indl w/334

MOBILE HOLDING OVENS

PASS-THRU OVERSHELVES

incl w/334

MOBILE DISH CARTS

SPARE NUMBERS

HOSE REEL (WALL MOUNTED)

FAUCETS for #344

3-COMPARTMENT POT SINKS

WALL SHELF

WARE STORAGE SHELVING

MOBILE DISH CARTS

CLEAN DISHTABLE

DISHWASHING MACHINE

WASTE COLLECTOR

PRE-RINSE UNIT

SPARE NUMBER

SCILED DISHTABLE

incl w/348

RACK SORTING SHELF

inc! w/348

SPARE NUMBER

ICE MACHINE w/STORAGE BIN

REMOTE CONDENSER for #357

incl w/2 |

SPARE NUMBER

HAND SINK w/FAUCET

FOOD MIXER (20 QUART)

MOBILE STAND for #361 -

FOOD PROCESSOR

MOBILE PREP TABLE




ITEM
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379

380

1381

382

383

384
385
386

387

388
389
390
3N

* DESCRIPTION .7

PREP TABLE

UTILITY DRAWERS incl w/365

WALL SHELF

FOOD SLICER

CAN OPENER, MANUAL

WALL SHELF - incl w/367

PRE-RINSE UNIT

WASTE DISPOSER w/CONE

WALL SHELF " incl w/367

2.COMPARTMENT: PREP SINKS incl w/365
FAUCET for #374 |

PROOFER

3-DOOR REACH-IN REFRIGERATOR

FOOD MIXER (60 QUART)

WALK-IN FREEZER NOTE: Prices include ITEM 382, WALK-IN
REFRIGERATOR. MeDULAY.

L

REFRIGERATION SYSTEM for #379 A incl w/2

STORAGE SHELVING for #3739 |

WALK-IN REFRIGERATOR . incl w/379

REFRIGERATION SYSTEM for #382 incl w/2

STORAGE SHELVING for #382

TRASH COMPACTQR

FLOOR TROUGH w/GRATE

MOP SINK w/FAUCET

CHEMICAL STORAGE CABINET

WASHER NIC: by Owner 1
DRYER NIC: by Owner 1
SPARE NUMBER ) . -

Tables, chairs, booths, stools, umbrellas, artwork, décor, and other removable items
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SIGNAGE PLAN
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(Project name subject to change)
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9.2 General Development Plan

a. Development Schedule
attached

b. Estimated Construction Costs :
Construction cost including HVAC, plumbing and electrical are estimated
to be $750,000.00.

¢. Financial Plan
Capital for the project will be provided by David and Lesley Cohn.

d. Floor Plans
attached

e. Tenant Improvement Plans

Currently being finalized by R. W. Smith and Co. For more information you may contact
Richard Diehli, Project Designer at (619) 530-1800.

1 of 4
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5.3

WROUGHT {RON -\

INTERNALLY ILLUMINATED
LETTERS & FIGURES

2'-6"

NEW HANGING SIGNS

40

ADD COPY ADD COPY

Visitors Center
Cafe del Prado

g i_-louse of Hospitality

Cafe del Prado

EXISTING HANGING SIGNS

CAFE DEL PRADO
SCALE: 3/4"= 10"

—_——

-

3/10/99

GRAPHIC SOLUTIONS

GUAPHIC DESIGN - 116N PLANNING
V7SO KETTRER BUD. (A DIEGO O 21011524 (§19) 2191015
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FABRIC BANNER :
FRONT ILLUMINATED ;
FABRIC )
BANNER i
FRONT |
ILLUMINATED BE
CHANGEABLE o |
COPY PANEL & |
Y
N ;
T i
O(/SO |
|
—r
EVENT BANNER - SINGLE FACED
)
20
{ J
P i
WROUGHT IRON ————~
BRACKET
—_—r
FABRIC BANNER
NON ILLUMINATED
""'"U‘—
IDENTIFICATION BANNER - SINGLE FACED CHANGEABLE g
COPY PANEL !
1
—
EVENT BANNER - DOUBLE FAGED

CAFE DEL PRADO . 310199

SCALE: 3/4" = 1-0" GRAPHIC SOLUTIONS

Y GAAPHIC DESIGN - SIGN PLANNING
(130 KETTNER BLYD, SAN DIECO. G 2101-14M (1% B9-1305
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Plaza de Panama
(facing east)
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5.3

WROUGHT (RON \

INTERNALLY ILLUMINATED
LETTERS & FIGURES

26"

NEW HANGING SIGNS

ADD COPY ADD COPY

Visitors Center
Cafe del Prado

House of Hospitality
Cafe del Prado

EXISTING HANGING SIGNS

CAFE DEL PRADO
SCALE: 3/4"=1"-0"

o

310m9
GRAPHIC SOLUTIONS

GRAPHIC DESIGN - SIGN PLANNING
1750 EETTMER BL¥D. 144 QUEGQ, Ok 97101-2524 (51%) 239-1335
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BANNER
FRONT
ILLUMINATED

——
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FABRIC BANNER rabh o
FRONT ILLUMINATED ( afe
CHANGEABLE E =
COPY PANEL { >
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‘ FESTIVAL
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EVENT BANNER - SINGLE FACED
20
4 N
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WROUGHT (RON ————=
BRACKET
——
FABRIC BANNER
NON ILLUMINATED
—
?’P
CHANGEABLE ©
COPY PANEL S PRI N G
——
EVENT BANNER - DOUBLE FACED
CAFE DEL PRADQ 310199

SCALE; 3/4" = 1'-0° @GRAPH]CSOLUTIONS
GRAPRIL DESIGN - SIGN PLANNING
1750 NETTNER BUYD. SAN DIEGO, Ca 92001-2524 [19) 139-0338



EQUAL OPPORTUNITY AGREEMENT

Non-DISCRIMINATION CLAUSE: Contractor shall not discriminate against any employee or
applicant for employment on any basis prohibited by law. Contractor shall provide equal
opportunity in all employment practices. Contractor shall ensure that its subcontractors comply
with the City of San Diego's Equal Employment Opportunity Program.

EQUAL EMPLOYMENT OPPORTUNITY (EEQ): Contractor has received, read, understands
and agrees to be bound by the City of San Diego Municipal Code, Chapter Il, Article 2, Division
27 {Equal Employment Opportunity Program) provided with the proposal package.

Contractor has submitted either a Work Force Report or an 'Equai Employment Opportunity
Plan as required by Section 22.2705 of the City of San Diego Municipal Code.

City and Contractor agree that compliance with EEOQ provisions will be implemented, monitored,
and reviewed by the City's Equal Opportunity Contracting Program (EOCP) staff.

EQUAL OPPORTUNITY CONTRACTING: Contractor has received, read, understands and
agrees to be bound by the Equal Opportunity Contracting Program requirements described in
the proposal package.

If requested, Contractor shall submit the Outreach and Teaming Survey. Contractor agrees to
provide updated reports as requested by the City.

Contractor agrees to insert equél opportunity compliance language in all subcontrécts for any
work covered by this Agreement so that such provisions will be binding upon each
subcontractor.

‘ Q\)ﬁ
Project Name: _ToaSg O ROSEITAUTY RESTALRAT & phe Bid No..

Company Name: __HYA2D NQ\Q‘ZTCD’; NG, _ pate: 5/8/ 79
C%-kg Q‘@\ | PRESOENT DNID (o frEsipes
Authorized Sig’nature Print Authon'zedv Signat’ure Name '

(Revised 2/98)




mecryor SAN DIEGO
EQUAL OPPORTUNITY CONTRACTING PROGRAM

1010 SECOND AVENUE « SUITE 500 « SAN DIEGO, CA 92101
(619) 533-4464 « FAX: 533-4474 -

WORK FORCE REPORT

The objective of the Equal Employment Opportunity Program is 1o ensure that contractors doing business with the City, or
receiving funds from the City, will not engage in unlawful discriminatory employment practices prohibited by State and
Federal law. Such employment praclices include, but are not limited to the following: employment, promotion or upgrading,
demotion or transfer, recruitment or recruitment advertising, layoff or termination, rate of pay or other forms of compensation,
and selection for training, including apprenticeship. : .

NO OTHER FORMS WILL BE ACCEPTED

CONTRACTOR IDENTIFICATION

Type of Contractor: O Construction O Vendor/Supplier O Financial Institution FLessee/l.essor

O Consultant O Grant Recipient O Insurance Company 0O Other
Name of Company: HARD Weorw AL - GNAKY GYILL., OLDIESN) (

AKADBA.  (ALAON PARL LIEDOGES HoNSE. oF HOSPIALM RESTAWMMNT & CATEZING
Address (Corporate Headquarters, where applic;ble): __(QS‘O AT AE f JNOE 2. ‘

City Sk DIEGn County Py DIEGD state __CAYT Zip 2218\
Telephone Number: (@) 230 —1299 FAX Number: (019 ) _2%o- (3D

Name of Company CEO: __PAMID Coten)

Address(es), phone and fax number(s) of company facilities located in San Diego County (if different from above):
Address: :
City County State __ Zip
Telephone Number: ( ) FAX Number: ( )
Type of Business: REsThupesTd CRTERMNS  Type of License:
The Company has appointed: _DANID COHN

as its Equal Employment Opportunity Officer (EEOQO). The EEQO has been given authority to establish, disseminate, and
enforce equal employment and affirmative action policies of this company. The EEOO may be contacted at:

Address: oS fFDYyY AXENIE  SWTE L
Telephone Number: (@i ) —Z3%- %9 FAX Number: (1} ) _&MoATsd

For Firm's: ‘E{San Diego Work Force and/or 0O Managing Office Work Force

I, the undersigned representative of CRARZD Vol T, 1N
* (Firm Name)
SAN Diew , CARUFuRh A
: (County) (State)

hereby cerify that information provided herein is true and correct. This document was executed on this day of

1999 .
@?Q § @é PANIO (ol

(Authorized Signature) (Print Authorized Signature Name)

(Revised 2/96)



. .
Y " WORK FORCE REPORT - Page‘ : ' , . s ‘ :
Nane oF Firv__ EYATD  wstid T, WNC. DATE: 3./ 8/ 77

INSTRUCTIONS: For each occupational category, indicate number of males and fernales in evéry ethnic group. Total
columns in row provided. Sum of all totals should be equal to your total work force.

Include all those employed by your company on either a full or part-time basis. The following groups are to be included in
ethnic categories fisted in columns below:

" (1) African-American, Black (5) Filipino
(2) Latino, Hispanic, Mexican-American, Puerto Rican (6) Caucasian

(3) Asian, Pacific Islander . (7) Other Ethnicities; not falling into other groups
(4) American Indian, Eskimo ‘

OCCUPATIONAL CATEGORY

Executive, Adminislralive, Managerial :

Prolessional Specialty '
Engineers/Archilects ' . :

Technicians and Relaled Support . I : X

Sales . . l . \ \ . ‘ : ' Za
Administralive SupporU/Clerical , . . i
Services . - . 9 . . Z 5 ’
Precision Production, Crafl and Repair l '
Machine Operators, Assemblers, ! . ’
Inspectors ‘ 3 : H ) - T3
Transporiation and Material Moving ) i . .
Handlers, Equipment Cleaners, Helpers I '
and Nonconstruction Laborers® - : . : : i : i

*Construction labors and other field employees are nol to be included on this page

TOTALS EACH COLUMN [0 | 4 | ?

GRAND TOTAL ALL EMPLOYEES J | 22 21 |

INDICATE BY GENDER AND ETHNICITY THE NUMBER OF ABOVE EMPLOYEES WHO ARE DISABLED:

[ossereo [ 1 ] [

NON-PROFIT ORGANIZATIONS ONLY:

BOARD OF DIRECTORS
VOLUNTEERS i -
ARTISTS : ; :

"{Revised 2/98)
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(R-99-1030)

RESOLUTION NUMBER R-_.2 914 4 3
ADOPTED ON _MAR 2 9 1999

WHEREAS, the City entered into a lease agreement with House of Hospitality
Association, Inc., a California nonproﬁt corporation [the Association], for the premises '
commonly known as the House of Hospitality in Balboa Park, on file in the office of the City
Clerk as Document No. RR-289141 (and as subsequently amended) [the Association Lease]; and -

WHEREAS, the Association Lease requires City consent to any sublease of the leased
premises; and

WHEREAS, there was originally a sublessee of the Association, Lumen Hospitality,
LLC, whose sublease was terminated in 1998 {the Lumen Sublease]; and.

» WHEREAS, since termination of the Lumen Subleasa, the City and the Association have
worked together to find a qualified replacement to complete the tenant improvements and open a
restaurant at the Hoase of Hospitality; and

WHEREAS, a Reguest for Proposals was issued and responses from several potential
replacement sﬁblessces were received and reviewed; and

WHEREAS based upon a review of the responses and interviews with selected entities,
the City Manager and the Association have negotiated a proposed sublease between Hard Work
Too, Inc., a California corporation [Hard Work Too] and the Association; NOW, THEREFORE

BE IT RESOLVED, by the Counc1l of The City of San Diego, that the City Manager is

authorized to execute, for and on behalf of The City of San Diego, a Consent of City of San

Diego, on file in the office of the City Clerk as Document No. RR2 914423 3- ’ consentmg

-PAGE 1 OF 1-



to the lease betweén the Association and Hard Work Too, Inc., a California corporation, for the
restaurant space and in the House of Hospitality located at 1549 El _Prado, Balboa Pérk, at an
initial annual minimum rent of $1 53,652, with two 10-year options, under the terms and -
conditions set forth in that lease agreement on file in the office of the City Clerk as Document

No.RR-291443-2

BE IT FURTHER RESOLVED; that the City Manager is authorized to execute the

Indemnification Agreement with Hard Work Too, Inc,, and the House of Hospitality Association,

Inc., on file in the office of the City Clerk as Document No. RR- 29 144 3 '_3.

APPROVED: CASEY GWINN, City Attorney

By 4&/&4%) ,dw/l '

Prescilla Dugard
" Deputy City Attorne

PD:cdk
03/16/99
Or.Dept:REA
R-99-1030
Form=leaser.frm

-PAGE 1 OF 1-



passed and adopted by the Council of San Diego on

MAR 2 9 1999

by the following vote:

NOT PRESENT: __ NONE.

AUTHENTICATED BY:

. S8USAN GOLDING .
Mayor of The City of San Diego, california

CHARLES G. ABDELNOUR
Ccity Clerk of The city of San Diego, California

(Séal)
By:_ __Lori A, Witzel , Deputy

I HEREBY CERTIFY that the above and foregOLng is a full, true and
correct copy of RESOLUTION NO. R- 291443 '
passed and adopted by the Council of The Clty of San Dlego,

california on MAR 291999 - .

CHARLES G. ABDELNOUR
city clerk of The City of San Diego, california

o ‘ ,
By: /' gﬁé &) M _ , Deputy

(SEAL)




DUPLICATE
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CONSENT OF CITY OF SAN DIEGO

The undersigned, on behalf of the City of San Diego (“CITY™), hereby consents to the
Percentage Lease between The House of Hospitality, Inc., a California non profit corporation, as
lessor (“LESSOR”), and Hard Work Too, Inc., a California corporation, as lessee (“LESSEE"), dated

APR 01 1999 |, 1999 (the “Lease”), in connection with a portion of the House of Hospitality
building in Balboa Park, as described in the Lease (the “Premises”).

In the event the master lease between CITY as lessor, and LESSOR, as lessee (the “Master -
Lease™), terminates, or in the event the term of the Lease extends beyond the term of the Master
Lease and the Master Lease is not extended, CITY shall recognize the Lease and shall be bound by
the terms and conditions thereof, including without limitation all options to extend, as though CITY
were the lessor thereunder. ‘

CITY further agrees as follows:

1. Uses. CITY, at no charge from LESSEE, may host functions related solely to
official CITY business in the public catering areas of the Premises, as described in the Lease. Such
functions shall be scheduled no more than;twenty-one (21) days in advance and shall not conflict
with other events scheduled by LESSEE. CITY may provide its own food and beverages at such
functions; however, CITY is encouraged to use the services of LESSEE.

2. Easements and Reservations. In connection with (i) CITY s reservation of rights,
title, and interest in any and all subsurface natural gas, oil, minerals, and water on or within the
Premises, (ii) CITY s reservation of right to grant and use easements or to establish and use rights-
of-way over, under, along, and across the Premises for utilities, thoroughfares, or access; and (iii)
CITY’s right to enter the Premises for the purpose of making repairs to or developing municipal
resources and services, CITY shall not unreasonably or substantially interfere with LESSEE’s use
of the Premises and will reimburse LESSEE for physical damages, if any, to the permanent

‘improvements located on the Premises resulting from CITY exercising such rights reserved. CITY

will pay the costs of maintenance and repair of all CITY installations made pursuant to these
reserved rights. ' '

3. Parking. CITY recognizes LESSEE’S desire for parking for its customers, and CITY
will use its best efforts to designate a public parking lot in Balboa Park for LESSEE’S customers’
non-exclusive use. Throughout the term of the Lease, the Park and Recreation Department of CITY
shall issue LESSEE a right-of-entry permit at no charge designating a public parking lot in Balboa
Park from which LESSEE can operate valet parking or shuttle service to and from the Premises,
without the right to reserve parking spaces; the availability of parking spaces is not guaranteed to

- LESSEE. Upon prior notice to LESSEE, the Park and Recreation Department may designate a

different public parking lot in Balboa Park, and the choice of parking lot shall be determined in the

OCUMENT NoKK-2914423 -/
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sole and absolute discretion of the Department.

4, Assignment and Subletting. Pursuant to City Charter Section 225, the City Manager
must review and approve every person or entity which will have an interest in the Lease as a
sublessee or assignee. The City Manager’s approval of any assignment or sublease of the Premises
will not be unreasonably withheld provided all such persons and entities which will have an interest
in the Lease as a sublessee or assignee are of good character and reputation in the community.

5. Encumbrancing. Pursuant to City Charter Section 225, the City Manager must
review and approve every person or entity which will have a financial interest in the Lease. The City
Manager’s approval of any person or entity which will have a financial interest in the Lease will not
be unreasonably withheld, provided all such persons and entities are of good character and reputation
in the community. - :

6. Eminent Domain. CITY shall not undertake a condemnation proceeding of the
Premises without reasonable grounds.

7. Middle and Lower Garden Terraces. The CITY Park and Recreation Department will
use its best efforts to coordinate scheduling with LESSEE in order to avoid any use at the Organ
Pavilion and surrounding areas that may disrupt events held by LESSEE on the Garden Terraces.

8. Unavoidable Delay. If the performance of any act required of CITY is directly
prevented or delayed by reason of strikes, lockouts, labor disputes, unusual governmental delays,
acts of God, fire, floods, epidemics, freight embargoes, or other causes beyond the reasonable control
of CITY, CITY shall be excused from performing that act for the period equal to the period of the
prevention or delay; however, CITY shail notify LESSOR in writing of such fact within ten (10)
days after the beginning of any such claimed delay.

9. Development Plan.  The City Manager or his designee shall have the authority to
authorize changes to the General Development Plan provided the basic concept may not be modified
without CITY Council approval, and a document evidencing any approved changes shall be filed
in the Office of the CITY Clerk. The City Manager, in his sole discretion, may approve an extension
to LESSEE’s development schedule of the Premises of up to one (1) year without further CITY
Council approval.




IN WITNESS WHEREOF, this Consent of City of San Diego is executed by CITY, acting

by and through its City Manager.

Date:

MAR 2 91999

, 1999

THE CITY OF SAN DIEGO

By%//é F/<’

William T. Gr1
Real Estate Assets Dlrector

APPROVED as to form and legality

this 37 day of Ofm,g,( , 1999

CASEY. - GWINN, City Attorney

By: %Mw’ -/ﬂ %ﬂ/‘f/(

Deputy City At/tér)ley

.~

£ 291443



INDEMNIFICATION AGREEMENT

THIS INDEMNIFICATION AGREEMENT (this “Agreement”) is made and entered into
as of March 1, 1999, by and among the City of San Diego, a municipal corporation (the “City™),
Hard Work Too, Inc., a California corporation (“Hard Work™), David Cohn and Lesley Cohn,
individually (sometimes collectively the “Cohns”), and the House of Hospitality Association, Inc.,
a California nonprofit corporation (the “Association”), who/which agree as follows:

1. Recitals.
This Agreement is entered into with reference to the following facts and circumstances:
A. The City previously entered into a lease with Lumen Ventures, Ltd. (the “Lumen
Lease”) with regard to a portion of the building and grounds known as the House of Hospitality in
Balboa Park, located in the City of San Diego, Califomnia (the “Premises™).

B. The City and the Association have entered into a Master Lease of the Premises.

C. The City has, through legal proceedings, terminated the Lumen Lease; Lumen
Ventures, Ltd’s appeal of the court’s decision is pending.

D. The City, the Association and Hard Work have negotiated a sublease whereby Hard
Work will lease the Premises from the Association (the “Cohn Lease™).

E. As an inducement for Hard Work and the Association to enter into the Cohﬁ Leése,
the City agrees to indemnify Hard Work, the Cohns, and the Association and other parties on the

terms and conditions set forth in this Agreement.

2. Indemnification.

The City shall indemnify, defend, protect and hold harmless Hard Work, the Cohns, Cohn
Restaurant Group, Inc., the Association, and their respective officers, directors, shareholders, agents,
employees, attorneys, affiliates, subsidiaries, successors-in-interest and assigns (sometimes
singularly “Indemnified Party” and collectively “Indemnified Parties™), of and from any and all
losses, liabilities, expenses, damages, claims, demands, actions, causes of action, suits, costs
(including, without limitation, reasonable attorneys’ fees) (any one or more, the “Claim”) by reason
of, arising out of or in connection with the Lumen Lease or the termination thereof, including
without limitation any action (i} by Lumen Ventures, Ltd., Lumen Hospitality, LLC or John C.
Calabotta (collectively referred to as “Lumen”), including without limitation an action for
misappropriating confidential information, interference with contractual relationships, or any other
action by Lumen against the Indemnified Parties, or against any one of them, or (ii) by any

, pocument no K- 2914433
DUPLICATE MAR 2 9 1999
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contractors, subcontractors, architects, designers or consultants in connection with the development
of the Premises by Lumen, including without limitation, Milford Wayne Donaldson, FAIA, Inc.,
Dieli Howe Smith; Tsuchiyana, Kaino and Gibson; Travis Verdugo; Cury & Associates; Chandler
Art Construction Services; and Gibson & Gibson Antique Lighting. Notwithstanding the foregoing,
the City shall have no liability for damages arising from the fraudulent acts or similar intentional acts
of bad faith of the Indemnified Parties, or any one of them.

3, Notice of Claim.

Each Indemnified Party will give the City written notice of any Claim, and the City will
undertake the defense thereof by counsel reasonably satisfactory to the Indemnified Party, provided,
however, that the Indemnified Party shall at all times also have the right to participate fully in the
defense at the Indemnified Party’s own expense. Failure to give such notice shall not affect the
City’s duty or obligations under this numbered paragraph. So long as the City is defending any such
Claim actively and in good faith, the Indemnified Party shall not settle such Claim.

4. Failure to Defend.

If the City, within a reasonable time after notice of any Claim, fails to defend such Claim
actively and in good faith, or if the City is prohibited by its charter or any code or statute to defend
-such Claim, the Indemnified Party shall have the right, upon notice to the City, to undertake the
defense, compromise or settlement of such Claim or consent to the entry of a judgment with respect
to such Claim, on behalf of, at the expense of and for the account and risk of the City, and the City
shall thereafter have no right to challenge the Indemnified Party’s defense, compromise, settlement
or consent to judgment.

5. Payment.

The City shall promptly pay the Indemnified Parties any amount due under this Agreement.
Upon judgment, determination, settlement or compromise of any Claim, the City shall pay promptly
on behalf of the Indemnified Party, and/or to the Indemnified Party in reimbursement of any amount
theretofore required to be paid by it, the amount so determined by judgment, determination,
settlement or compromise and all other Claims with respect thereto, unless, in the case of a
judgment, an appeal is made from the judgment. If the City desires to appeal from an adverse
judgment, then the City shall post and pay the cost of the security or bond to stay execution of the
judgment pending appeal. Upon the payment in full by the City of such amounts, the City shall
succeed to the rights of the Indemnified Party, to the extent not waived in settlement, against the
party who made such Claim.

6. - Acknowledgment by the City.

The City hereby acknowledges that David Cohn had numerous meetings with John C.
Calabotta prior to submitting a bid for the Cohn Lease, including without limitation being provided

2



with copies of the Lumen Lease and Lumen Venture Ltd.’s financial projections, specifications and
plans for its construction of the Premises under the Lumen Lease.

7. Notices.

Any notice or other communication to be given under this Agreement by either party to the
other will be in writing and delivered personally or mailed by certified mail, postage prepaid and
return receipt requested, or delivered by an express overnight delivery service, charges prepaid, or
transmitted by facsimile, as follows:

If to Hard Work: Hard Work Too, Inc.
Attn: President
656 Fifth Avenue, Suite R
San Diego, CA 92101

If to the Cohns: . ~ Mr. David Cohn
Mrs. Lesley Cohn
656 Fifth Avenue, Suite R
San Diego, CA 92101
Fax No. (619) 236-1300

If to the Association: House of Hospitality Association, Inc.
Attn: Manager
1549 El Prado
San Diego, CA 92101

If to the City: The City of San Diego
202 C Street, 9th Floor

San Diego, CA 92101
Fax No.(619) 236-7003

Any address or name specified above may be changed by a notice given by the addressee to
the other party in accordance with this numbered paragraph. Any notice will be deemed given and
effective (i) if given by personal delivery, as of the date of delivery in person,; or (ii) if given by mail,
upon receipt as set forth on the return receipt; or (iii) if given by overnight courier, one (1) business
day after timely deposit with the courier; or (iv) if given by facsimile, upon receipt of the appropriate
confirmation of transmission by facsimile. The inability to deliver because of a changed address of
which no notice was given or the rejection or other refusal to accept any notice will be deemed to
be the receipt of the notice as of the date of such inability to deliver or the rejection or refusal to
accept.



* o
8. Miscellaneous.

This Agreement shall be construed in accordance with the laws of the State of California.

Paragraph titles or captions contained herein are inserted as a matter of convenience and for
reference and in no way define, limit, extend or describe the scope of this Agreement or any
provision hereof. '

Except as may otherwise be set forth in this Agreement, this Agreement shall be binding
upon and shall inure to the benefit of the parties, their beneficiaries, representatives, assigns and all
other successors-in-interest.

This Agreement contains all of the agreements and understandings of the parties with respect
to the matters referred to herein, and no prior agreement or understanding pertaining to any such
matters shall be effective for any purposes.

The singular number and the masculine and neuter gender as used in this Agreement shall
also include the plural number and the feminine gender.

The parties shall sign or cause to be signed all documents and shall perform or cause to be
performed all acts necessary to consummate the transactions contemplated hereunder.

Each of the parties has agreed to the use of the particular language of the provisions of this
Agreement, and any question of doubtful interpretation shall not be resolved by any rule of
interpretation providing for interpretation against the party who causes the uncertainty to exist or
against the draftsman.

1

In any action, arbitration or other proceeding brought for the interpretation or enforcement
of any of the terms or provisions of this Agreement, or because of any alleged dispute, breach,
default or misrepresentation in connection with the provisions of this Agreement, the successful or
prevailing party shall be entitled to recover reasonable attorneys' fees and other costs incurred in that
action, arbitration, or proceeding, in addition to any damages or injunctive or other relief to which
said party may be entitled, and whether or not such action, arbitration or other proceeding proceeds
to judgment or award. The venue for any such action, arbitration or other proceeding shall be San
Diego County, California. '

‘ This Agreement may not be superseded, amended or added to except by an agreement in
writing, signed by-the parties. : '

Any waiver of any provision of this Agreement shall not be deemed a waiver of such
provision as to any prior or subsequent breach of the same provision or any other breach of any other
provision of this Agreement. :



If any section, paragraph, subparagraph or provision of this Agreement is held by a court of
competent jurisdiction to be illegal or invalid, said provision shall be deemed to be severed and
deleted; and neither such provision, its severance or deletion shall affect the validity of the remaining

provisions of this Agreement.
This Agreement shall survive the execution of the Cohn Lease.

The parties may execute this Agreement in two or more counterparts, which shall, in the
aggregate, be deemed an original instrument as against any party who has signed it.

Time is of the essence in the performance of this Agreement.



" IN WITNESS WHEQ)F the parties hereto have executed t’Agreement as of the date

first above written.
- HARD WORK:

Hard Work Too, Inc.,
a California corporation

Lol b

Lesley Cohn, Reesident SECRETM 0

CLLOLP

David Cohn, Seeretary ﬂZEGwE‘WGSL h

THE COHNS:

05,0

David Cohn

Lesley Cohn

-~ THE ASSOCIATION:

House of Hospitality Association, Inc.,
a California nonprofit corporation

| By: W%A// %é/

Martin H. Steinley//President

CITY OF SAN DIEGO:

The City of San Diego

o Ll (7, /=

William T. Grlfflth, Acting
Real Estate Assets Director

APPROVED as to form and 1ega11ty
this /3@/day of = u,L ; 1999

CASEY GWINN, City Attorney

By: %Mw CA\S
Deputy City Att@'

R 291443
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' RENTAL AGREEMENT .

THIS AGREEMENT, signed this 28th déy of March ~, 1991 is between the

HOUSE OF HOSPITALITY ASSOCIATION and the CITY OF SAN DIEGO for the rental of 390
square feet of space known as the DAVIDSON ROOM in the HOUSE OF HOSPITALITY,
BALBOA PARK. Rent for this space will be $292.50 per month due and payable on
or before the first day of each month in advance. Rent shall include utilities
and cleaning service weekly. Rent shall be paid at the business office of the
HOUSE OF HOSPITALITY. :

THIS RENTAL space- shall be used by the SAN DIEGO POLIEE DEPARTMENT as a
STOREFRONT operation (restricted to administrative duties and public relations).

ANY AND ALL alterations to this space shall be approved by the HOUSE OF
HOSPITALITY ASSOCIATION or their representative: . .

SPECIAL PERMISSION is granted to POLICE PERSONNEL (as designated by the proper
authorities) to enter or leave the building twenty-four (24) hours a day, seven
(7) days a week. Permission is granted for POLICE PERSONNEL ONLY and they will
be responsible for keeping the outside doors to the building locked after the
"HOUSE" staff has closed the building.

THE TERMS of this Agreement shall be month-to-month commencing on April 1, 1991
and terminating March 31, 1992, ’ '

THE RENTOR (CITY OF SAN DIEGO) shall be subject to all of the terms and
conditions as set forth in the MASTER LEASE between the HOUSE OF HOSPITALITY
ASSOCIATION and the CITY OF SAN DIEGO dated July 1, 1990, a copy of which is
attached hereto and made a part hereof.

HOUSE OF HOSPITALITY

Date: J /18/‘7/ .By: /fQ{M (’/(é’é‘mﬁ

CITY OF SAN DIEGO PROPERTY DEPARTMENT

e
= AN
Daté% _MARCH 26, 1991 By: (] -
- /Jame%’L. §p€tt rty Director

(R |

APRRGVED AS TO FORM AND LEGALITY this “2-) day of \WAef ., 1991,
L2
JOHN W. WITT, City Attorney

By; (//:}”XQjLJngh_liuf\/‘

Deputy 1

JBC:st(1)
3-21-91]



* -~ ©* RANK 3 OF .2, PAGE 1 OF 2, .MIN , DOCUMENT 39381
. 19920427 _ _
Apr-27-1992 RECORDER=rb
* JTEM~122: (R-92-1534) ADOPTED AS RESOLUTION R-279834
‘ Authorizing the execution of a month-to-month rental agreement
with the House of Hospitality for the purpose of renting 390
square feet of office space within the House of Hospitality for
use by the Police Department Community Relations Office at a
monthly rental of $292.50; authorizing the expenditure of not to
exceed $877.50 from Fund 100, Dept. 110, Org. 485, Account 4682,
Job Order 111492, for lease costs from April 1, 1992 to June 30,
1992. -
(Balboa Park Community Area. District-3.) .
CITY MANAGER SUPPORTING INFORMATION: Since April 1991, the Police
Department has maintained office space within the House of
Hospitality, Balboa Park for a Community Relations office. The office
space was acguired on a month-to-month basis at a rental rate of
$292.50 per month ($.75 per square foot). The agreement is scheduled
to terminate March 31, 1992. It is proposed to renew the
month-to-month agreement with the House of Hospitality Association,
under the same terms and conditions. The agreement will remain in
effect until terminated and may be cancelled with 30 days prior
written notice by either party.



